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L  DEFINITION  AND  GENERAL  NATURE. 

A.  Definition.  The  term  assignment,  as  ordinarily  used,  signifies  the  trans- 
fer, between  living  parties,^  of  all  kinds  of  property,  real,  personal,  and  mixed, 
whether  in  possession  or  action,^  and  whether  made  by  delivery,  indorsement. 


1.  Between  living  persons. —  Assignments 
cannot,  properly,  be  said  to  be  made  by  a  dead 
man.  Hight  v.  Sackett,  34  N.  Y.  447,  451 
Iciting  Tomlin  L.  Diet.]. 

[I.  A] 


2.  It  is  most  frequently  used  in  referring 

to  a  class  of  acts  by  which  the  right  or  title 
to  something  of  value  is  transferred  to  an- 
other before  the  object  of  the  transfer  has  be- 
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transfer  in  writing,  or  by  parol,^  and  includes  as  well  the  instrument  by  which  the 
transfer  is  made  as  the  transfer  itself.^  Tlie  common-law  definition  of  an  assign- 
ment is  the  transferring  and  setting  over  to  another  of  some  right,  title,  and  inter- 
est in  things  in  which  a  third  party,  not. a  party  to  the  assignment,  has  a  concern 
and  interest ;  ^  and,  in  a  more  technical  sense,  it  is  applied  to  a  transfer  of  a  term 
of  years.^ 

B.  At  Common  Law.  By  the  rules  of  the  common  law,  property  not  in  posses- 
sion was  incapable  of  transfer,  and,  therefore,  choses  in  action  were  not  assignable.'^ 


come  property  in  possession.  Cross  v.  Sacra- 
mento Sav.  Bank,  66  Cal.  462,  6  Pac.  94. 

As  to  subject-matter  of  assignments  see  in- 
fra, II.    Compare  also  infra,  I,  B,  C,  D. 

3.  It  is  more  comprehensive  than  the  terms 
*'  indorse,"  "  negotiate,"  or  like  words,  ap- 
plied to  commercial  paper.  Bump  v.  Van  Ors- 
dale,  11  Barb.  (N.  Y.)  634;  Hicks  v.  Wirth, 
10  How.  Pr.  (N.  Y.)  555. 

As  to  mode  and  sufficiency  of  assignments 
see  infra,  III. 

4.  Includes  instrument  of  transfer. —  An- 
derson L.  Diet.;  Bouvier  L.  Diet.;  and  the 
following  cases: 

Arkansas. —  Edison  v.  Frazier,  9  Ark.  219. 

Illinois. —  Ball  v.  Chadwick,  46  111.  28. 

loioa. —  Schee  v.  La  Grange,  78  Iowa  101, 
42  N".  W.  616. 

Minnesota. —  Banning  v.  Sibley,  3  Minn. 
389. 

N etc  .Jersey. —  Hutchings  v.  Low,  13  N.  J.  L. 
246. 

Xew  York. —  Jagoe  v.  Alleyn,  16  Barb. 
(N.  Y.)  580;  Potter  v.  Bushnell,  10  How.  Pr. 
(N.  Y.)  94. 

United  States. —  Philadelphia  Seventh  Nat. 
Bank  v.  Shenandoah  Iron  Co.,  35  Fed.  436. 

Compare  Franklin  v.  Kelley,  2  Nebr.  79, 
wherein  it  was  held  that  the  words  "  assign- 
ment "  and  "  transfer  "  were  inapt  to  describe 
a  deed  of  conveyance  of  the  fee  simple,  under 
2  U.  S.  Stat,  at  L.  p.  456,  §  12. 

Appointment  and  setting  over  right  to  an- 
other.—  Garretsie  v.  Van  Ness,  2  N.  J.  L.  17, 
2  Am.  Dec.  333. 

Corporate  rights  stand  on  same  footing,  as 
to  their  assignability,  with  rights  of  individ- 
uals. Grocers'  Nat.  Bank  v.  Clark,  48  Barb. 
(N.  Y.)  26.  "  See  also  Turk  v.  Cook,  63  Ga. 
681 ;  Holmes  v.  Evans,  129  N.  Y.  140,  29  N.  E. 
233,  41  N.  Y.  St.  365 :  Griffey  v.  New  York 
Cent.  Ins.  Co.,  100  N.  Y.  417,  3  N.  E.  309,  53 
Am.  Rep.  202 ;  Thacker  V.  Henderson,  63  Barb. 
(N.  Y.)  271;  Harlowe  v.  Hudgins,' 84  Tex. 
107,  19  S.  W.  364,  31  Am.  St.  Rep.  21 ;  Grif- 
fith V.  Burlingame,  18  Wash.  429,  51  Pac. 
1059;  Glasford  v.  Baker,  1  Wash.  Terr.  224. 

Includes  all  personal  chattels  not  in  pos- 
session. Colonial  Bank  ?;,  Whinney,  11  App. 
Cas.  426,  56  L.  J.  Ch.  43,  55  L.  T.  Rep.  N.  S. 
362,  3  Morrill  207,  34  Wkly.  Rep.  705. 

"When  applied  to  written  instruments  im- 
plies written  assignments,  unless  otherwise 
qualified.  Enloe  v.  Reike,  56  Ala.  500;  Har- 
die  V.  Mills,  20  Ark.  153;  Andrews  v.  Brown, 
1  Iowa  154.  But  see  Hutchings  v.  Low,  13 
N.  J.  L.  246. 

As  to  necessity  of  written  assignment  see 
infra,  III,  C,  3,  b. 


5.  Cowles  V.  Rickets,  1  Iowa  582 ;  Brown 
V.  Crookston,  etc.,  Assoc.,  34  Minn.  545,  26 
N.  W.  907  [citing  Bouvier  L.  Diet.].  See 
also  infra,  I,  B. 

6.  Ball  V.  Chadwick,  46  111.  28 ;  2  Bl.  Comm. 
826. 

Distinguished  from  "lease." — An  assignment 
is,  properly,  a  transfer  or  making  over  to  an- 
other of  the  right  one  has  in  any  estate;  and 
it  differs  from  a  lease  only  in  this :  that  by  a 
lease  one  grants  an  interest  less  than  his  own, 
reserving  to  himself  a  reversion;  in  assign- 
ments he  parts  with  the  whole  property.  Pas- 
saic, etc..  Bridge  Proprietors  v.  State,  21 
N.  J.  L.  384  [citing  2  Bl.  Comm.  317,  326]. 
But  compare  Potts  v.  Trenton  Water  Power 
Co.,  9  N,  J.  Eq.  592,  as  to  the  effect  of  an  as- 
signment of  a  lease  itself.  See  also  Land- 
lord AND  Tenant. 

7.  2  Bl.  Comm.  291;  and  the  following 
cases : 

Alabama. —  McNutt  v.  King,  59  Ala.  597; 
Johnson  v.  Martin,  54  Ala.  271. 

Connecticut. —  Brush  v.  Curtis,  4  Conn.  312. 

Delaware.— Voriev  v.  Morris,  2  Harr.  (Del.) 
509. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Maher,  91 
111.  312;  Hale  v.  Andrews,  75  111.  252;  Ken- 
nedy V.  Kennedy,  66  111.  190;  Safford  v.  Mil- 
ler, 59  111.  205 ;  McKinney  v.  Alvis,  14  111.  33. 

Indiana. —  Moore  v.  Ireland,  1  Ind.  531. 

Iowa. —  The  doctrine  of  the  common  law 
that  choses  in  action  are  not  assignable  — 
does  not  obtain  in  Iowa.   Watson  v.  Hunkins, 
13  Iowa  547. 

Kentucky. —  Trimble  v,  F^rd,  5  Dana  ( Ky. ) 
517 ;  Jarman  v.  Howard,  3  A.  K.  Marsh.  (Ky.) 
383. 

Maryland. —  Tradesmen's  Nat.  Bank  v. 
Green,  57  Md.  602. 

Massachusetts. —  Coulter  v.  Haynes,  146 
Mass.  458,  16  N.  E.  19;  Moore  v.  Spiegel,  143 
Mass.  413,  9  N.  E.  827;  Tucker  v.  Tucker,  119 
Mass.  79;  Connor  v.  Parker,  114  Mass.  331; 
Foss  V.  Lowell  Five  Cents  Sav.  Bank,  111 
Mass.  285 ;  Moore  v.  Coughlin,  4  Allen  (Mass.) 
335;  Foss  V.  Nutting,  14  Gray  (Mass.)  484; 
Sigourney  r.  Severy,  4  Cush.  (Mass.)  176; 
Hodges  V.  Holland,  19  Pick.  (Mass.)  43; 
Armsby  r.  Farnam,  16  Pick.  (Mass.)  318: 
Coolidge  V.  Ruggles,  15  Mass.  387 :  Skinner 
p.  Somes,  14  Mass.  107 ;  Cutts  r.  Perkins,  12 
Mass.  206;  Orr  r.  Amory,  11  Mass.  25. 

Minnesota. —  Spencer  r.  Woodburv,  1  INIinn. 
105. 

Neiv  Hampshire. — Edson  r.  Fuller,  22  N.  H. 
183. 

New  Jersey. —  IMorrow  r.  Vernon  Tp.,  35 
N.  J.  L  .490;  Serireant  i\  Strvker.  16  N.  J.  L. 
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To  this  common-law  rule,  however,  there  were  recognized  several  well-established 
exceptions.^ 

C.  In  Equity.  While  the  transfer  of  mere  litigious  rights  is  not  recognized 
by  courts  of  equity  any  more  than  by  courts  of  law,  equity  has  always  recog- 
nized assignments  of  choses  in  action,  possibilities,  expectancies,  things  not  in  esse, 
and  mere  .contingencies,  if  made  for  a  valuable  consideration,  and  looked  upon 
the  assigneee  as  the  true  owner  of  the  chose.^ 


464,  32  Am.  Dec.  404;  Grarrison  v.  Sandford, 
12  N.  J.  L.  261 ;  Lacey  v.  Collins,  5  N.  J.  L. 
575;  Reed  v.  Bainbridge,  4  N.  J.  L.  406; 
Smock  V.  Taylor,  1  N.  J.  L.  206. 

'New  York. —  Mann  v..  Herkimer  County 
Mut.  Ins.  Co.,  4  Hill  (N.  Y.)  187;  Jessel  v. 
Williamsburgh  Ins.  Co.,  3  Hill  (N.  Y.)  88; 
Demarest  v.  Willard,  8  Cow.  (K  Y.)  206; 
Greenby  v.  Wilcocks,  2  Johns.  (N.  Y.)  1,  3 
Am.  Dec.  379. 

■South  Carolina. —  Sims  v.  Radeliffe,  3  Rich. 
(S.  C.)  287;  Ware  v.  Key,  2  McCord  (S.  C.) 
373. 

Texas. —  The  doctrine  of  the  common  law  — 
that  choses  in  action  are  not  assignable  —  is 
said  not  to  prevail  in  Texas.  Winn  i').  Ft. 
Worth,  etc.,  R.  Co.,  12  Tex.  Civ.  App.  198,  33 
S.  W.  593. 

Vermont. —  Read  t*.  Young,  1  D.  Chipm. 
(Vt.)  244. 

West  Virginia. —  Hogue  v.  Bierne,  4  W.  Va. 
658. 

Wisconsw.— Pillsbury  v.  Mitchell,  5  Wis. 
17. 

EnglaM.—  Master  v.  Miller,  4  T.  R.  320. 

Canada. —  Eakins  i\  Gawley,  33  U.  C.  Q.  B. 
178;  Sterling  v.  McEwan,  18  U.  C.  Q.  B.  466. 

As  to  the  subject-matter  of  assignments  see 
infra,  II. 

The  reason  for  this  rule  is  stated  to  have 
been  that,  otherwise,  pretended  titles  miglit 
be  granted  to  great  men,  whereby  justice 
might  be  trodden  down  and  the  weak  op- 
pressed.  2  Bl.  Comm.  290.  . 

Extent  of  the  common-law  rule. —  The  rule 
was  so  strictly  construed  as  to  apply  to  the 
assignment  of  choses  in  action,  although  the 
original  promise  was  expressed  to  be  made 
with  the  promisee  and  his  assigns  (Jessel  v. 
Williamsburgh  Ins.  Co.,  3  Hill  (N.  Y.)  88; 
Crouch  V.  Credit  Foncier,  L.  R.  8  Q.  B;  374, 
42  L.  J.  Q.  B.  183,  29  L.  T.  Rep.  N.  S.  259, 
21  Wkly.  Rep.  946),  and  so  as  not  to  permit- 
any  one  but  the  oinginal  obligee  of  a  bond  to 
enforce  liability  thereon  against  the  maker, 
although  the  bond  was  made  payable  to 
bearer  (Crouch  v.  Credit  Foncier,  L.  R.  8 
Q.  B.  374,  42  L.  J.  Q.  B.  183,  29  L.  T.  Rep. 

S.  259,  21  Wkly.  Rep.  946;  and  see  infra, 
VIII,  A),  the  rule  being  so  far  relaxed,  how- 
ever, as  to  permit  the  maker  to  discharge  his 
liability  by  payment  to  the  bearer  (Crouch 
V.  Credit  Foncier,  L.  R.  8  Q.  B.  374,  42  L.  J. 
Q.  B.  183,  29  L.  T.  Rep.  N.  S.  259,  21  Wkly. 
Rep.  946). 

8.  As  to  subject-matter  of  assignments;, 
generally,  see  infra,  II. 

Assignments  of  annuities  were  permitted. 
See  Annuities,  II,  B  [2  Cyc.  460] ;  and  Davis 
V.  Marlborough,  1  Swanst.  74. 
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Bills  of  exchange,  including  checks,  were 
recognized  by  the  courts  as  negotiable,  by  the 
general  custom  of  merchants;  but  promissory 
notes  were  not  included  in  the  exception. 
Blanekenhagen  v.  Blundell,  2  B.  &  Aid.  417; 
Kenne  v.  Beard,  8  C.  B.  N.  S.  372,  6  Jur.  N.  S. 
1248,  29  L.  J.  C.  P.  287,  2  L.  T.  Rep.  N.  S. 
240,  8  Wkly.  Rep.  469,  98  E.  C.  L.  372 ;  Clerke 
V.  Martin,  2  Ld.  Raym.  757;  Brown  v.  Har- 
raden,  4  T.  R.  148.  See  also,  generally.  Bills 
AND  Notes. 

Assignments  made  by  and  to  the  king  were 
recognized.  Lambert  v.  Taylor,  4  B.  &  C.  138. 
6  D.  &  R.  188,  3  L.  J.  K.  B.  0.  S.  160,  10 
E.  C.  L.  515. 

Assignments  to  or  by  the  United  States,  or 
any  state,  were  recognized.  U.  S.  v.  Buford,  3 
Pet.  (U.  S.)  12,  7  L.  ed.  585;  U.  S.  v.  White, 

2  Hill  (N.  Y.)  59,  37  Am.  Dec.  374. 

The  rule  was  held  to  have  no  application 
to  foreign  contracts  which,  if  assignable 
where  made,  were  recognized  as  assignable, 
so  as  to  pass  the  right  to  sue  in  the  courts  of 
England.  Goodwin  v.  Robarts,  1  App.  Cas. 
476,  45  L.  J.  Exch.  748,  35  L.  T.  Rep.  N.  S. 
179,  24  Wkly.  Rep.  987  ;  Gorgier  V.  Mieville, 

3  B.  &  C.  45,  2  L.  J.  K.  B.  O.  S.  206,  27  Rev. 
Rep.  290,  10  E.  C.  L.  30;  Rumball  v.  Metro- 
politan Bank,  2  Q.  B.  D.  194,  46  L.  J.  Q.  B. 
346,  36  L.  T.  Rep.  N.  S.  240,  25  Wkly.  Rep. 
366.  But  see  Fine  Art  Soc.  V.  Union  Bank, 
17  Q.  B.  D.  705,  51  J.  P.  69,  56  L.  J.  Q.  B. 
70,  55  L.  T.  Rep.  N.  S.  536,  35  Wkly.  Rep. 
114. 

9.  Arkansas. —  Caldwell  v.  Meshew,  44  Ark. 
564. 

Connecticut. —  Gregory  v.  Savage,  32  Conn. 
250. 

Illinois. —  Carlvle  v.  Carlvle  Water,  etc., 
Co.,  140  111.  445, '29  N.  E.  556.  * 

Indiana. —  McKernan  v.  Mayhew,  21  Ind. 
291;  White  v.  Wiley,  14  Ind.  496. 

Kentucky. —  Owsley  v.  Owsley,  78  Ky.  257 ; 
Miller  v.  Malony,  3  B.  Mon.  (Ky.)  105. 

Maine. —  Skowhegan  First  Nat..  Bank  v. 
Maxfield,  83  Me.  576,  22  Atl.  479. 

Maryland.—  Whiting  v.  Independent  Mut. 
Ins.  Co.,  15  Md.  297. 

Massachusetts. —  Currier  v.  Howard.  14 
Gray  (Mass.)  511;  Eastmann  v.  Wright,  6 
Pick.  (Mass.)  316;  Ensign  v.  Kellogg,  4  Pick. 
(Mass.)  1;  Dunn  v.  Snell,  15  Mass.  481; 
Parker  v.  Grout,  11  Mass.  157,  note  a;  Quiner 
V.  Marblehead  Social  Ins.  Co.,  10  Mass.  476; 
Dix  V.  Cobb,  4  Mass.  508. 

Mississippi— '^J^^'^  v.  Griffin,  31  Miss.  603 ; 
Grand  Gulf  Bank  v.  Wood,  12  Sm.  &  M. 
(Miss.)  482. 

Missouri. —  Dobyns  v.  McGovern,  15  Mo. 
662. 
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D.  Under  Statutes.  In  England  statutes  have  been  passed,  from  time  to 
time,  affecting  the  assignability  of  various  choses  in  action.^^  In  most  of  the 
states  of  the  Union,  the  doctrine  that  choses  in  action  are  not  assignable  at  law 
has  been  greatly  modified  by  statute. In  quite  a  number  of  the  states  these 


'Neio  York.—  Wheeler  v.  Wheeler,  9  Cow. 
(N.  Y.)  34. 

North  Carolina. —  York  v.  Landis,  65  N,  C. 
535 ;  Hoppiss  v.  Eskridge,  37  N.  C.  54. 

South  Carolina. —  Fraser  v.  Charleston,  11 
S.  C.  486. 

Vermont. —  Stiles  v.  Farrar,  18  Vt.  444. 
West  Virginia. —  Hogue  v.  Bierne,  4  W.  Va. 
658. 

United  States. —  Peugh  r.  Porter,  112  U.  S. 
737,  5  S.  Ct.  361,  28  L.  ed.  859;  Welch  v.  Man- 
deville,  1  Wlieat.  (U.  S.)  233,  4  L.  ed.  79. 

England. —  Nelthorpe  v.  Holgate,  1  Coll. 
217,  8  Jur.  551;  Munn  v.  East  India  Co., 
Finch  299 ;  Addison  v.  Cox,  L.  R.  8  Ch.  76,  42 
L.  J.  Ch.  291,  28  L.  T.  Rep.  N.  S.  45.  21  Wkly. 
Rep.  180;  Row  v.  Dawson,  1  Ves.  331. 

Canada.—  Ham  v.  Ham,  6  U.  C.  C.  P.  37 ; 
Foote  V.  Matthews,  4  Grant  Ch.  (U.  C.)  366. 

As  to  subject-matter  of  assignments,  gen- 
erally, see  infra,  11. 

As  to  equitable  assignments  see  infra,  III, 
C,  3,  g. 

Assignee  must  show  some  obstacle  to  pro- 
ceeding'at  law.  Ross  V.  Munro,  6  Grant  Ch. 
(U.  C.)  431.    See  also  infra,  VIII,  A,  2. 

The  validity  of  these  assignments  in  equity 
was  recognized  by  the  common-law  courts 
for  many  purposes.  Thus,  the  assignment  of 
a  chose  in  action  was  considered  as  a  suffi- 
cient consideration  to  support  a  promise  upon 
which  an  action  at  law  could  be  based. 

Illinois. —  Carlvle  v.  Carlyle  Water,  etc., 
Co..  140  111.  445, '29       e.  556. 

Blaine. —  Vose  r.  Treat,  58  Me.  378:  Page 
17.  Danforth.  53  Me.  174:  Farnum  v.  Virgin, 
52  Me.  576:  McLellan  v.  Walker,  26  Me.  114; 
Lang  V.  Fiske,  11  Me.  385:  Hatch  v.  Spearin, 
11  Me.  354. 

Massachusetts. —  Burrows  v.  Glover,  106 
Mass.  324;  Grant  v.  Wood,  12  Gray  (Mass.) 
220;  Mowry  v.  Todd,  12  Mass.  281;  Crocker 
V.  Whitney,  10  Mass.  316. 

Vermont. —  Chaffee  i'.  Rutland  R.  Co.,  55 
Vt.  110:  Simonds  v.  Pierce,  51  Vt.  467;  Smilie 
V.  Stevens.  41  Vt.  321 ;  Goss  v.  Barker.  22  Vt. 
520;  Hodges  v.  Eastman,  12  Vt.  358:  Buck- 
lin  V.  Ward,  7  Vt.  195 ;  Moar  v.  Wright,  1  Vt. 
57. 

United  States. —  Tiernan  17.  Jackson,  5  Pet. 
(U.  S.)  580,  8  L.  ed.  234;^Mandeville  v.  Welch, 
5  Wheat.  (U.  S.)  277,  5  L.  ed.  87. 

England.— Winch  y.  Keeley,  1  T.  R.  619. 

10.  Administrator's  bonds.— 20  &  21  Vict, 
c.  77. 

Assurance  policies. —  30  &  31  Vict.  c.  144. 

Bail  bonds. —  4  Anne,  c.  16. 

Bills  of  lading.— 18  &  19  Vict.  e.  111. 

Choses  in  action  of  bankrupts. —  32  &  33 
Vict.  c.  71. 

Companies'  bonds. —  28  &  29  Vict.  c.  78. 

Marine  assurance. —  31  &  32  Vict.  c.  86. 

Promissory  notes. —  7  Anne,  c.  25  ;  3  &  4 
Anne,  e.  9. 


Replevin  bonds. —  2  Geo.  II,  c.  19. 

Transferable  debentures. — McKean  v.  Jones, 
19  Can.  Supreme  Ct.  489;  Wellington  County 
Municipal  Council  v.  Wilmot  Tp.  Municipal- 
ity, 17  U.  C.  Q.  B.  82;  36  &  37  Vict.  c.  35. 

The  Common-Law  Procedure  Act  was 
passed  in  1884,  which  permitted  pleadings  on 
equitable  grounds.  By  this  act,  assignments 
of  debts  might  be  pleaded  in  answer  to  legal 
rights,  and  courts  of  law  protected  assignees 
by  not  permitting  collusive  releases  or  pay- 
ments to  the  assignor  to  be  pleaded.  Legh  v. 
Legh,  1  B.  &  P.  447. 

The  Judicature  Act  made  a  radical  change 
in  England.  It  provided  that  any  absolute 
assignment  by  writing,  under  the  hand  of 
the  assignor  (not  purporting  to  be  by  way 
of  charge  only),  of  any  debt  or  other  legal 
chose  in  action,  of  which  express  notice  in 
writing  shall  have  been  given  to  the  debtor, 
trustee,  or  other  person  from  whom  the  as- 
signor would  have  been  entitled  to  receive  or 
claim  such  debt  or  chose  in  action,  shall  be, 
and  shall  be  deemed  to  have  been,  effectual  in 
law  ( subject  to  all  equities  which  would  have 
been  entitled  to  priority  over  the  rights  of  the 
assignee  if  this  act  had  not  been  passed)  to 
pass  or  transfer  the  legal  right  to  such  debt 
or  chose  in  action  from  the  date  of  such  no- 
tice, and  all  legal  and  other  remedies  for  the 
same,  without  the  concurrence  of  the  debtor ; 
provided,  always,  that  if  the  debtor,  trustee, 
or  other  person  liable  in  respect  of  such  debt 
or  chose  in  action  shall  have  had  notice  that 
such  assignment  is  disputed  by  the  assignor, 
or  any  one  claiming  under  him.  or  of  any 
other  opposing  or  conflicting  claim  to  such 
debt  or  chose  in  action,  he  shall  be  entitled,  if 
he  thinks  fit  to  call  upon  the  several  persons 
making  claim  thereto,  to  interplead  concern- 
ing the  same ;  or  he  may,  if  ,he  think  fit,  pay 
the  same  into  the  high  court  of  justice,  under 
and  in  conformity  with  the  provisions^of  the 
acts  for  the  relief  of  trustees.  36  &  37  Vict, 
c.  66,  §  25,  subd.  6:  Exchange  Bank  r.  Stin- 
son.  32  U.  C.  C.  P.  158 :  Wellington  r.  Chard, 
22  U.  C.  C.  P.  518;  Blair  r.  Ellis,  34  U.  C. 
Q.  B.  466.  Applies  to  cause  accruing  before 
the  passing  of  the  statute.  Wallace  r.  Gil- 
christ, 24 'U.  C.  C.  P.  40.  Not  applicable 
where  deed  of  assignment  shows  assignee  was 
not  to  have  right  to  sue.  Hostrawser  r.  Rob- 
inson, 23  U.  C.  C.  P.  350.  Where  assignment 
is  absolute  in  form,  action  should  be  brought 
in  name  of  assignee,  although  assignor  re- 
served right  to  part  of  money  to  be  collected. 
Ward  r.  Hughes.  8  Ont.  138'.  Compare  also, 
generall^^  iufra,  VITI.  A,  B.  As  to  what  is 
sufficient  notieo  to  debtor  soo  Grant  r.  Cam- 
eron, 18  Can.  Supreme  Ct.  710. 

11.  Alahania. — Brown  r.  Chambers,  12  Ala. 
697  (all  contracts  in  writing  for  the  iiayment 
of  money  or  property,  or  performance  of  any 
duty  of  whatever  nature)  :  Withers  r.  Greene, 
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statutes  which  modify  the  common-law  rule  as  to  the  assignability  of  choses  in 


9  How.  (U.  S.)  213,  13  L.  ed.  109  (sealed  in- 
strument for  payment  of  money,  construing 
Alabama  statute ) .  But  a  mere  request  or 
authority  in  writing  to  an  attorney  to  pay 
money  out  of  a  particular  fund  which  he  has 
collected  (Waters  v.  Carleton,  4  Port.  (Ala.) 
205),  or  a  written  instrument  directing  cer- 
tain attorneys  to  pay  to  one  an  amount  cer- 
tain and  interest,  "  the  demand  I  have  against 
the  estate  of  David  Yarbrough,  deceased " 
(West  V.  Foreman,  21  Ala.  400,  402),  is  not 
within  the  statute  authorizing  the  assignee 
to  sue  upon  the  instrument  in  his  own  name. 

Arkansas. —  St.  Louis,  etc.,  E.  Co.  v.  Cam- 
den Bank,  47  Arl^.  541,  1  S.  W.  704  (certifi- 
cate of  indebtedness  of  a  railroad  company, 
properly  executed)  ;  Lafferty  v.  Rutherford,  5 
Ark.  649  (bonds,  bills,  notes,  agreements,  or 
contracts  in  writing  for  the  payment  of  money 
or  property);  Small  v.  Strong,  2  Ark.  198; 
Gamblin  v.  Walker,  1  Ark.  220  (bonds,  bills, 
notes,  agreements,  or  contracts  in  writing  for 
the  payment  of  money  or  property ) .  But 
memoranda  of  accounts  given  by  foremen  to 
laborers,  not  to  be  paid,  but  merely  intended 
for  the  information  of  superior  officers  on 
which  to  audit  accounts  of  the  laborers,  are 
not  written  instruments  which  may  be  as- 
sighed.  St.  Louis,  etc.,  R.  Co.  v.  Camden 
Bank,  47  Ark.  541,  1  S.  W.  704.  See  also 
Gwinn  v.  Roberts,  3  Ark.  72,  holding  that  an 
order  for  a  certain  amount  in  merchandise  is 
not  assignable. 

California. —  La  Rue  v.  Groezinger,  84  Cal. 
281,  24  Pac.  42,  18  Am.  St.  Rep.  179  (a  right 
arising  out  of  an  obligation)  ;  Gray  v.  Garri- 
son, 9  Cal.  325  (a  promise  by  deed  to  pay  A 
a  sum  certain  in  consideration  of  A's  with- 
drawing his  defense  to  a  suit)  ;  Ryan  v.  Mad- 
dux, 6  Cal.  247  (contracts  for  the  payment  of 
money  or  personal  property ) . 

Colorado. —  The  acknowledgment,  on  the 
part  of  an  employer,  that  wages  are  due  and 
will  be  paid  the  next  regular  pay-day  is  as- 
signable. Rio  Grande  Extension  Co.  v.  Coby, 
7  Colo.  299,  3  Pac.  481. 

Connecticut. —  Hoyt  v.  Ketcham,  54  Conn. 
60,  5  Atl.  606;  Bixby  v.  Parsons,  49  Conn. 
483,  44  Am.  Rep.  246. 

Delaware. —  Pointer  v.  Morris,  2  Harr.  (Del.) 
509. 

Georgia. —  Bewick  Lumber  Co.  v.  Hall,  94 
Ga.  539,  21  S.  E.  154;  Daniels  v.  Meinhard,  53 
Ga.  359  (chose  in  action  arising  out  of  con- 
tract) ;  Cochran  v.  Strong,  44  Ga.  636;  Wil- 
kinson V.  Cheatham,  43  Ga.  258  (commission- 
ers' certificates,  of  damages  to  property 
caused  by  removal  of  county-seat,  issued  to 
property-owners)  ;  Walton  v.  Bethune,  37  Ga. 
319. 

Illinois. —  Potter  v.  Gronbeck,  117  111.  404, 
7  N.  E.  586  (guaranty  for  payment  of  rent)  ; 
Reeve  v.  Smith,  113  111.  47;  Kingsbury  v. 
Wall,  68  111.  311  (instrument  in  writing  for 
payment  of  money  or  articles  of  personal 
property)  ;  Weston  v.  Myers,  33  111.  424.  But 
a  guaranty  for  the  performance  of  the  cove- 
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nants  of  a  lease  is  not  assignable.  Potter  v. 
Gronbeck,  117  111.  404,  7  N.  E.  586.  A  cause 
of  action  on  a  verbal  contract  is  not  assign- 
able so  as  to  pass  the  right  of  action  to  the 
assignee.  Chicago,  etc.,  R.  Co.  v.  Maher,  91 
111.  312.  A  deed  of  trust  is  ai  mere  chose  in 
action,  and  is  assignable  neither  by  statute 
or  at  common  law.  Kleeman  v.  Frisbie,  ,63 
111.  482.  The  instrument,  however,  in  order 
to  be  assignable,  must  show  on  its  face  that 
it  comes  within  the  statute.  Potter  v.  Gron- 
beck, 117  111.  404,  7  N.  E.  586. 

Indiana.—  Broyles  v.  Madison  County,  83 
Ind.  599;  Brownlee  v.  Madison  County,  81 
Ind.  186;  Overstreet  v.  Freeman,  12  Ind.  390; 
Patterson  v.  Crawford,  12  Ind.  241 ;  Strong 
V.  Clem,  12  Ind.  37 ;  Spangler  v.  McDaniel,  3 
Ind.  275;  Harden  v.  Wolf,  2  Ind.  31;  Mount- 
joy  v:  Adair,  Smith  (Ind.)  96;  Nichols  v. 
Woodruff,  8  Blackf.  (Ind.)  493.  The  receipt 
of  a  justice  of  the  peace  for  claims  which  he 
took  for  collection  is  not  assignable.  White 
V.  Wiley,  14  Ind.  496.  The  following  instru- 
ment in  writing  under  seal  held  assignable: 
For  value  received,  I  assign  to  B  all  my  inter- 
est in  a  judgment  in  my  favor  against  C  &  D 
for  five  hundred  dollars ;  and,  if  the  judgment 
cannot  be  collected,  I  bind  myself  to  pay  B 
the  amount  of  it.  Jones  v.  Burtch,  5  Blackf. 
(Ind.)  372. 

Iowa. —  Knadler  v.  Sharp,  36  Iowa  232 ; 
Weire  v.  Davenport,  11  Iowa  49,  77  Am.  Dec. 
132;  Howey  v.  Willtrout,  10  Iowa  105;  Far- 
well  V.  Tyler,  5  Iowa  535;  Creighton  v.  Gor- 
don, Morr.  (Iowa)  41.  Instruments  in  writ- 
ing by  which  the  maker  promises  to  pay  or 
deliver  any  property  or  do  any  labor,  or  ac- 
knowledges any  money,  or  labor,  or  property 
to  be  due,  are  assignable  by  indorsement 
thereon,  or  by  other  writing.  Rappleye  V. 
Racine  Seeder  Co.,  79  Iowa  220,  44  N.  W.  363, 
7  L.  R.  A.  139;  Sales  v.  Kier,  50  Iowa  699; 
Dubuque  First  Nat.  Bank  v.  Carpenter,  41 
Iowa  518;  Moorman  v.  Collier,  32  Iowa  138. 
A  receipt  for  lumber  to  be  sold  on  commission 
is  not  assignable,  so  as  to  vest  the  legal  in- 
terest in  the  assignee.  Bissell  v.  Fales,  Morr. 
(Iowa)  491.  Under  Iowa  Code,  §  2086,  pro- 
viding that  "  when,  by  the  terms  of  an  instru- 
ment, its  assignment  is  prohibited,  an  assign- 
ment of  it  shall  nevertheless  be  valid,"  a 
commutation  mileage  ticket  is  not  such  an  in- 
strument as  to  be  capable  of  assignment,  con- 
trary to  a  condition  expressed  therein.  Way 
V.  Chicago,  etc.,  R.  Co.,  64  Iowa  48,  19  N.  W. 
828,  52  Am.  Rep.  431. 

Kansas. —  Krapp  v.  Eldridge,  33  Kan.  106, 
5  Pac.  372. 

Kentucky. —  Triplett  v.  Vandegrift,  8 
B.  Mon.  (Ky.)  420;  Sirlott  v.  Tandy,  3  Dana 
(Ky. )  142  (agreement  to  pay  sum  in  promis- 
sory notes)  ;  Boyd  v.  Rumsey,  5  J.  J.  Marsh. 
(Ky.)  42;  Craig  v.  Miller,  3  Bibb  (Ky.)  440 
(contracts  containing  reciprocal  covenants)  ; 
Bowman  v.  Frowman,  2  Bibb  (Ky. )  233  (con- 
tracts containing  reciprocal  covenants)  ;  Conn 
V.  Jones,    Hard.   (Ky.)   8   ( bonds,  bills,  or 
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action  Imve  been  construed  to  mean  that  all  assignments  formerly  recognized  in 


promissory  notes,  whether  for  payment  of 
money  or  of  property ) .  But  a  contract  to 
pay  a  stipulated  sum  for  the  rent  of  a  house 
and  to  make  certain  improvements  (Hicks  v. 
Doty,  4  Bush  (Ky. )  420,  a  sealed  instrument 
providing  for  repayment  of  money  partly  in 
personal  services  (Marcum  v.  Hereford,  8 
Dana  (Ky. )  1;  Halbert  v.  Deering,  2  Litt. 
(Ky. )  290,  or  a  note  or  bond  part  of  which 
is  to  be  discharged  in  personal  services 
(Henry  v.  Hughes,  1  J.  J.  Marsh.  (Ky.)  453) 
is  not  assignable.  Writings  are  assignable 
only  when  every  stipulation  therein  contained 
is  of  an  assignable  nature.  White  v.  Buck,  7 
B.  Mon.  (Ky.)  546;  Wickliffe  v.  Clay,  1  Dana 
(Ky.)  585. 

Louisiana. —  Non-negotiable  notes  may  be 
assigned.  Kilgour  v.  Katcliff,  2  Mart.  N.  S, 
(La.)  292;  Sedwell  v.  Moore,  10  Mart.  (La.) 
117. 

Maryland. —  Hewell  v.  Coulbourn,  54  Md. 
59;  Cox  V.  Hill,  6  Md.  274;  New  York  L.  Ins. 
Co.  V.  Flack,  3  Md.  341,  56  Am.  Dec.  742 ; 
Crawford  v.  Brooke,  4  Gill  (Md.)  213;  Kent 
V.  Somervell,  7  Gill  &  J.  (Md.)  265. 

Michigan. —  Felt  v.  Reynold's  Rotary  Fruit 
Evaporating  Co.,  52  Mich.  602,  18  N.  W.  378 
(bonds,  notes,  or  other  choses  in  action  not 
assignable  under  existing  laws)  ;  Chicago, 
etc.,  R.  Co.  V.  Sturgis,  44  Mich.  538,  7  N.  W. 
213  (claims  for  labor  and  material  furnished 
a  railroad) ;  Bannister  v.  Rouse,  44  Mich.  428, 
6  N.  W.  870  (promise  in  writing  to  pay  for 
goods,  which  promise  contains  a  provision 
leaving  it  optional  with  the  payee  to  retain 
the  goods  if  they  are  not  paid  for  by  a  day 
certain ) .  Actions  for  torts,  if  they  survive 
to  the  personal  representative,  are  assignable- 
Finn  V.  Corbitt,  36  Mich.  318;  Grant  v. 
Smith,  26  Mich.  201;  Brady  v.  Whitney, 
24  Mich.  154.  See  also  Roger  Williams 
Ins.  Co.  V.  Carrington,  43  Mich.  252,  5  N.  W. 
303. 

Minnesota. —  Kimball  v.  Bryant,  25  Minn. 
496,  choses  in  action  in  the  nature  of  property 
may  be  assigned. 

Mississippi. —  Chicago,  etc.,  R.  Co.  v.  Pack- 
wood,  59  Miss.  280  (claim  for  negligently 
killing  stock)  ;  Shields  v.  Taylor,  25  Miss.  13 
(an  order  directing  drawee  to  pay  money  to 
payee ) .  The  character  of  an  obligation  may 
be  shown  by  evidence  aliunde,  so  as  t'o  bring 
it  within  the  statute.  Hunt  v.  Shackleford, 
55  Miss.  94. 

Missouri. —  Sauter  v.  Leveridge,  103  Mo. 
.615,  14  S.  W.  981  (debt  evidenced  by  note,  al- 
though note  is  lost)  ;  Sumrall  v.  Sun  Mut. 
Ins.  Co.,  40  Mo.  27  (claim  of  subscriber  to 
guarantee  fund  of  insurance  company  for  in- 
terest already  due  and  to  become  due)  ;  Long 
V.  Constant,  19  Mo.  320,  61  Am.  Dec.  559 
'debt  evidenced  by  note,  although  note  is  lost); 
Smith  V.  Schibel,  19  Mo.  140.  One  in  whose 
favor  an  order  is  drawn  may  sue  for  the  debt 
in  his  own  name.  Walker  v.  Mauro,  18  Mo. 
564.  See  Allen  v.  Kennedy.  91  Mo.  324,  2 
S.  W.  142;  Jones  V.  Hurst,  67  Mo.  568;  State 


Nat.  Bank  v.  Robidoux,  57  Mo.  446;  Wooden 
t;.  Butler,  10  Mo.  716;  Chauvin  v.  Labarge,  1 
Mo.  556. 

Nebraska. —  Mills  v.  Murry,  1  Nebr.  327. 

Nevada. —  Peck  v.  Dodds,  10  Nev.  204. 

New  Hampshire. —  Debt  due  upon  a  contin- 
gency may  be  assigned  with  mortgage  given 
to  secure  it.  Bancroft  v.  Marshall,  16  N.  H. 
244. 

Neto  Jersey. — Allaire  r.  Howell  Works  Co., 
14  N.  J.  L.  21.  Assignee  of  choses  in  action, 
except  they  be  agreements  for  the  payment  of 
money,  cannot  maintain  an  action  thereon  in 
his  own  name.  Ruckman  v.  Cutwater,  28 
N.  J.  L.  571. 

Neiv  York. —  Crooke  v.  Kings  County,  97 
N.  Y.  421;  Moore  v.  Littel,  41  N.  Y.  66;  Prin- 
dle  V.  Caruthers,  15  N.  Y.  425;  Purple  v.  Hud- 
son River  R.  Co.,  4  Duer  (N.  Y.)  74;  Peter- 
son V.  Chemical  Bank,  29  How.  Pr.  (N.  Y.) 
240;  Pond  v.  Bergh,  10  Paige  (N.  Y.)  140; 
Lawrence  v.  Bayard,  7  Paige  (N.  Y.)  70. 

North  Carolina. — Woodcock  v.  Bostic,  118 
N.  C.  822,  24  S.  E.  362 ;  Wilkinson  v.  Wright, 
1  N.  C.  422. 

OMo.— Allen  v.  Miller,  11  Ohio  St.  374. 

Oi^egon. — Assignee  of  demands  may  sue 
thereon  in  his  own  name.  Falconio  v.  Larsen, 
31  Oreg.  137,  48  Pac.  703,  37  L.  R.  A.  254; 
Gregoire  v.  Rourke,  28  Oreg.  275,  42  Pac.  996 ; 
Dawson  v.  Pogue,  18  Oreg.  94,  22  Pac.  637,  6 
L.  R.  A.  176. 

Pennsylvania. —  A  note  to  be  paid  in  the 
office-notes  of  a  bank  is  not  assignable.  Ir- 
vine V.  Lowry,  14  Pet.  (U.  S.)  293,  10  L.  ed. 
462,  construing  Pennsylvania  statute. 

South  Carolina. —  Burkett  v.  Moses,  11 
Rich.  (S.  C.)  432;  Peay  v.  Pickett,  1  Nott 
&  M.  ( S.  C. )  254.  Whenever  an  obligation  is 
drawn  to  one  and  his  assigns,  it  is  assignable. 
Hale  V.  Schults,  3  McCord  (S.  C.)  218.  A 
due-bill  payable  in  paper  medium  is  not  as- 
signable under  the  statute  making  choses  in 
action,  payable  in  money,  assignable.  Sollee 
V.  Meugy,  1  Bailey  (S.  C.)  620;  Lange  v. 
Kohne,  1  McCord  (S.  C.)  115. 

Tennessee. —  Smith  v.  Hubbard,  85  Tenn. 
306,  2  S.  W.  569;  Bailey  v.  Rawley,  1  Swan 
(Tenn.)  294. 

Texas. — Time-checks  are  assignable.  Texas, 
etc.,  R.  Co.  V.  Allen,  1  Tex.  App.  Civ.  Cas. 
§  570;  Texas,  etc.,  R.  Co.  r.  McMullen,  1 
Tex.  App.  Civ.  Cas.  §  160.  Probated  accounts 
against  estate  of  deceased  are  assignable. 
McDonough  v.  Tutt,  31  Tex.  199. 

Virginia. —  Porter  r.  Young.  85  Va.  49,  6 
S.  E.  803;  laege  v.  Bossieux.  15  Gratt.  (Va.) 
83,  76  Am.  Dec.  189:  Stewart  r.  Anderson,  6 
Cranch  (U.  S.)  203,  3  L.  ed.  199;  Lewis  v. 
Harwood,  6  Cranch  (U.  S.)  82.  3  L.  ed.  100, 
these  last  two  cases  construing  Virginia  stat- 
ute. 

West  Virginia. — An  assignee  of  a  note  or 
draft  does  not  acquire  the  legal  title  to  a  debt, 
but  an  equitable  right,  wliich.  by  virtue  of 
the  statute,  he  may  assert  at  law  in  his  o^^'n 
name,  or  in  that  of  the  oriijinal  pavee.  for  his 
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equity  are  equally  valid  at  law,  so  as  to  permit  the  assignee  thereof  to  sue 
thereon  in  his  own  name.^^ 

II.  SUBJECT-MATTER.13 

A.  In  General.  To  make  an  assignment  valid  at  law,  the  thing  which  is  the 
subject  of  it  must  have  an  existence,  actual  or  potential,  at  the  time  of  such  assign- 
ment ;  but  courts  of  equity  will  suppopt  assignments  of  contingent  interests  and 
expectations,  and  of  things  which  rest  in  mere  possibility  only.  An  assignment 
of  a  future  interest,  though  in  the  form  of  a  conveyance,  operates,  in  equity,  by 
way  of  present  contract  merely,  to  take  effect  and  attach  to  the  thing  assigned  as 
soon  as  it  comes  into  and  to  be  regarded  before  that  time  only  as  an  agree- 
ment to  convey,  and  after  that  time  as  a  conveyance. But  a  mere  possibility  or 


own  benefit.  Clarke  v.  Hogeman,  13  W.  Va. 
718. 

.  Wisconsin. — Chapman  v.  Plummer,  36  Wis. 
262;  McArthur  v.  Green  Bay,  etc.,  Canal  Co., 
34  Wis.  139. 

As  to.  subject-matter  of  assignments,  gen- 
erally, see  infra,  II. 

As  to  right  of  assignee  to  sue  in  his  own 
name  see  infra,  VIII,  A. 

12.  Validating  all  assignments  recognized 
in  equity. —  Kansas. —  McCrum  v.  Corby,  11 
Kan.  464,  all  choses  in  action,  except  for  tort, 
assignable. 

Michigan. —  Cook  v.  Bell,  18  Mich.  387. 

M  issouri.-^  Kuhn  v.  Schwarz,  33  INIo.  App. 
610;  Boyer  V.  Hamilton,  21  Mo.  App.  520. 

l^eiD  York. —  Hooker  v.  Eagle  Bank,  30 
N.  Y.  83,  86  Am.  Dec.  351. 

Wisconsin. —  Chapman  v.  Plummer,  36  Wis. 
262. 

8ee  also  infra,  VIII,  A. 

13.  For  particular  property  or  rights  as- 
signable see.  cross-references,  supra,  pp.  5,  6; 
and  also  infra,  II,  B. 

14.  Necessity  of  existence  of  subject-mat- 
ter.—AZa6aH/a. —  Hurst  V.  Bell,  72  Ala.  336. 

California. —  Matter  of  Garcelon,  104  Cal. 
570,  38  Pac.  414,  43  Am.  St.  Hep.  134,  32 
L.  R.  A.  595;  Hassie  v.  God  Is  With  Us  Con- 
gregation, 35  Cal.  378 :  Bibend  v.  Liverpool, 
etc.,  F.,  etc.,  Ins.  Co.,  30  Cal.  78. 

Colorado. —  Chamberlin  v.  Gilman,  10  Colo. 
94,  14  Pac.  107;  Patton  v.  Coen,  etc..  Carriage 
Mfg.  Co.,  3  Colo.  265. 

Illinois.— Ssivage  v.  Gregg,  150  111.  161,  37 
N.  E.  312;  Crum  v.  Sawver,  132  111.  443,  24 
N.  E.  956;  Simpson  t;.  Simpson,  114  111.  603, 
4  N.  E.  137,  7  K  E.  287;  Kershaw  v.  Ker- 
shaw, 102  111.  307;  Bishop  v.  Davenport,  58 
111.  105;  Parsons  v.  Ely,  45  111.  232. 

Indiana. —  McQlure  v.  Raben,  125  Ind.  139, 
25  N.  E.  179,  9  L.  R.  A.  477,  133  Ind.  507,  33 
N.  E.  275,  36  Am.  St.  Rep.  558. 

loioa. —  Dunham  v.  Bentley,  103  Iowa  136, 
72  N.  W.  437;  Taylor  v.  Galland,  3  Greene 
(Iowa)  17. 

Kansas. —  Clendening  v.  Wvatt,  54  Kan. 
523,  38  Pac.  792,  33  L.  R.  A.  278.  - 

Kentucky. —  Bohon  Bohon,  78  Ky.  408; 
McBee  v.  Myers,  4  Bush  (Ky.)  356. 

Louisiana. —  Grayson  v.  Sanford,  12  La. 
Ann.  646. 

[I,  D] 


Maine. —  Knevals  v.  Blauvelt,  82  Me.  458, 

19  At\.  818;  Griffith  V.  Douglass,  73  Me.  532, 
40  Am.  Rep.  395;  Hamlin  v.  Jerrard,  72  Me. 
62 ;  Morrill  v.  Noyes,  56  Me.  458,  96  Am.  Dec. 
486 ;  Curtis  V.  Curtis,  40  Me.  24,  63  Am.  Dec. 
651.  Not  as  a  conveyance,  but  as  a  contract. 
Edwards  v.  Peterson,  80  Me.  367,  14  Atl.  936, 
6  Am.  St.  Rep.  207. 

Maryland. —  Not  as  a  common-law  convey- 
ance, but  as  an  equitable  agreement  to  assign 
or  appoint.    Cooke  v.  Husbands,  11  Md.  492. 

Massachusetts. —  Low  v.  Pew,  108  Mass. 
347,  11  Am.  Rep.  357;  Macomber  V.  Parker, 
14  Pick.  (Mass.)  497;  Crocker  v.  Whitney, 
10  Mass.  316;  Boynton  v.  Hubbard,  7  Mass. 
112.  The  interest  of  one  having,  by  will,  a 
right  to  participate  at  a  future  day,  pro- 
vided he  lives  so  long,  in  the  distribution  of 
property  of  the  deceased,  is  assignable. 
Wainwright  v.  Sawyer,  150  Mass.  168,  22 
N.  E.  885. 

Missouri. —  Brown  v.  Fulkerson,  125  Mo. 
400,  28  S.  W.  632;  Sikemeier  v.  Galvin,  124 
Mo.  367,  27  S.  W.  551;  Godman  v.  Simmons, 
113  Mo.  122,  20  S.  W.  972;  Page.?;.  Gardner, 

20  Mo.  507;  Schubert  v.  Herzberg,  65  Mo. 
App.  578;  Johnson  County  v.  Bryson,  27  Mo. 
App.  341. 

New  Hampshire. — Hall  v.  Chaffee,  14  N.  H. 
215. 

NeiD  Jersey. — Looker  v.  Peekwell,  38  N.  J.  L. 
253;  Woodward  v.  Woodward,  16  N.  J.  Eq. 
83:  Sriiithurst  v.  Edmunds,  14  N.  J.  Eq.  408. 

Netv  YorA:.— Chester  v.  Jumel,  125  N.  Y. 
237,  26  N.  E.  297,  35  N.  Y.  St.  4;  Fairbanks 
V.  Sargent,  117  N.  Y.  320,  22  N.  E.  1039,  27 
N.  Y.  St.  411,  6  L.  R.  A.  475;  Williams  v. 
Ingersol],  89  N.  Y.  508;  Ham  v.  Van  Orden, 
84' N.  Y.  257;  Devlin  v.  New  York,  63  N.  Y. 
8;  Miller  v.  Emans,  19  N.  Y.  384;  Field  v. 
New  York,  6  N.  Y.  179,  57  Am.  Dec.  435; 
Stover  V.  Eycleshimer,  3  Keyes  (N.  Y.)  620. 
Under  the  New  York  statutes  expectant  es- 
tates are  descendible,  devisable,  and  alienable 
in  the  same  manner  as  estates  in  possession. 
Griffin  v.  Shepard,  124  N.  Y.  70,  26  N.  E.  339, 
35  N.  Y.  St.  210;  Crooke  v.  Kings  County,  97 
N.  Y.  421;  Freeborn  v.  Wagner,  4  Keyes 
(N.  Y.)  27. 

North  Carolina. —  McNeeley  v.  Hart,  32 
N.  C..  63,  51  Am.  Dec.  377.  Not  as  a  grant, 
but  as  a.  contract  entitling  assignee  to  spe- 
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expectancy,  not  coupled  with  any  interest  in,  or  growing  out  of,  property,  can- 
not be  the  subject  of  a  vahd  assignment,^^  nor  can  a  mere  litigious  right  be 


cific  performance  as  soon  as  assignor  has  ac- 
quired power  to  perform.  McDonald  v.  Mc- 
Donald, 58  N.  C.  211,  75  Am.  Dec.  434. 

0/iio.— Hart  v.  Gregg,  32  Ohio  St.  502; 
Gilpin  V.  Williams,  25  Ohio  St.  283;  Needles 
V.  Needles,  7  Ohio  St.  432,  70  Am.  Dec.  85. 

Pennsylvania. —  Lennig's  Estate,  182  Pa. 
St.  485,  38  Atl.  466,  61  Am.  St.  Rep.  725,  38 
L.  R.  A.  378;  Patterson  v.  Caldwell,  124  Pa. 
St.  455,  17  Atl.  18,  10  Am.  St.  Rep.  598; 
Ruple  V.  Bindley,  91  Pa.  St.  296;  East  Lewis- 
burg  Lumber,  etc.,  Co.  v.  Marsh,  91  Pa.  St. 
96;  Philadelphia  v.  Lockhardt,  73  Pa.  St. 
211;  Bittenbender  v.  Sunbury,  etc.,  R.  Co.,  40 
Pa.  St.  269 ;  Patten  v.  Wilson,  34  Pa.  St.  299 ; 
In  re  Serrill,  16  Phila.  (Pa.)  409,  15  Wkly. 
Notes  Cas.  (Pa.)  470. 

Rhode  Island. —  D'Wolf  v.  Gardiner,  9  R.  I. 
145.  Not  as  a  conveyance,  but  as  an  execu- 
tory contract.  Bailey  v.  Hoppin,  12  R.  I. 
560. 

South  Carolina. —  Not  as  conveyance,  but 
in  equity.  Allston  v.  State  Bank,  2  Hill  Eq. 
(S.  C.)  235.  See  Forrest  v.  Warrington,  2 
Desauss.  (S.  C.)  254. 

South  Dakota. — Sykes  v.  Canton  First  Nat. 
Bank;  2  S.  D.  242,  49  N.  W.  1058. 

Tennessee. —  Steelle  v.  Frierson,  85  Tenn. 
430,  3  'S.  W.  649. 

Texas. —  Hale  v.  Hollon,  14  Tex.  Civ.  App, 
96-,  35  S.  W.  843,  36  S.  W.  288  [affirmed  in 
90  Tex.  427,  39  S.  W.  287,  59  Am.  St.  Rep. 
819,  36  L.  R.  A.  75]  ;  Graham  v.  Henry,  17 
Tex.  164;  Nimmo  v.  Davis,  7  Tex.  26. 

Vermont. —  Batchelder  v.  Jenness,  59  Vt. 
104,  7  Atl.  279;  Burke  v.  Whitcomb,  13  Vt. 
421. 

West  Virginia. —  Schmertz  v.  Hammond,  47 
W.  Va.  527,  35  S.  E.  945. 

United  States. —  Peugh  v.  Porter,  112  U.  S. 
737,  5  S.  Ct.  361,  28  L.  ed.  859;  Hunter  v. 
U-.  S.,  5  Pet.  (U.  S.)  173,  8  L.  ed.  86.  Right 
to  use  invention  before  patent  obtained,  see 
Hcndrie  v.  Sayles,  98  U.  S.  546,  25  L.  ed.  176; 
Hammond  v.  Mason,  etc..  Organ  Co.,  92  U.  S. 
724,  23  L.  ed.  767;  Mitchell  v.  Winslow,  2 
Story  (U.  S.)  630,  17  Fed.  Cas.  No.  9,673. 

England. —  Musprat  v.  Gordon,  1  Anstr.  34, 
3  Rev.  Rep.  541;  Bates  v.  Dandy,  2  Atk.  207; 
Grey  v.  Kentish,  1  Atk.  280;  Lindsay  v. 
Gibbs,  22  Beav.  522,  2  Jur.  N.  S.'  1039,  4 
Wkly.  Rep.  788 ;  Rodick  v.  Gandell,  12  Beav. 
325,  1  De  G.  M.  &  G..763,  13  Jur.  1087,  19 
L.  J.  Ch.  113,  50  Eng.  Ch.  591,  15  Eng.  L.  & 
Eq.  22;  Hinde  v.  Blake,  2  Beav.  234,  9  L.  J. 
Ch.  346;  In  re  Clarke,  36  Ch.  D.  348;  Ex  p. 
Kelsall,  1  De  G.  352 ;  In  re  Beattie,  1  De  G. 
352;  Whitworth  v.  Gaugain,  3  Hare  416,  25 
Eng.  Ch.  416  ;  Langton  v.  Horton,  1  Hare 
549,  6  Jur.  910,  11  L.  J.  Ch.  299,  23  Eng.  Ch. 
549;  Holroyd  V.  Marshall,  10  H.  L.  Cas. -191, 
9  Jur.  N.  S.  213,  33  L.  J.  Ch.  193,  7  L.  T.  Rep. 
N.  S.  172,  11  Wkly.  Rep.  171,  11  Eng.  Reprint 
999;  Grantham  v.  Hawley,  Hobart  132; 
Printing,  etc.,  Co.  v.  Sampson,  L.  R.  19  Eq. 
462,  44  L.  J.  Ch.  705,  32  Li  T.  Rep.  N.  S.  354, 


23  Wkly.  Rep.  463;  Townshend  v.  Windham, 
2  Ves.  1 ;  Robinson  v.  Bavasor,  3  Viner  Abr. 
155;  Stuart  v.  Tucker,  2  W.  Bl.  1137. 

Canada. —  Greet  v.  Citizens  Ins.  Co.,  5  Ont. 
App.  596.  27  Grant  Ch.  (U.  C.)  121;  Ham 
V.  Ham,  6  U.  C.  C  P.  37;  Buntin  v.  Georgen, 
19  Grant  Ch.  (U.  C.  )  167. 

As  to  particular  rights  and  interests  assign- 
able see  infra,  II,  B. 

As  to  assignment  of  possibilities  and  ex- 
pectancies, generally,  see  infra,  II,  B,  2. 

15.  Mere  expectancy  not  coupled  with  any 
interest. —  Alabama. —  Expected  accounts,  to 
be  earned  in  the  future  by  the  practice  of 
medicine,  are  not  assignable.  Skipper  v. 
Stokes,  42  Ala.  255,  94  Am.  Dec.  646.  But 
see,  contra,  Stewart  v.  Kirkland,  19  Ala.  162. 
.  Illinois. —  Cassem  v.  Kennedy,  147  111.  660, 
35  N.  E.  738.  An  order  drawn  on  another 
and  accepted  by  him  for  the  payment  of  a 
certain  sum  in  goods,  payable  on  condition 
that  payee  shall  have  in  his  hands,  ready  to 
be  delivered  to  the  drawer,  a  deed  from  the 
payee  and  wife  to  certain  property  described, 
and  making  the  delivery  of  the  goods  and  the 
deed  simultaneous  acts,  is  not  assignable 
either  at  common  law  or  under  the  statute, 
as  the  contingency  upon  which  the  payment 
was  to  be  made  might  never  happen.  Kings- 
bury V.  Wall,  68  111.  311. 

Massachusetts. —  Mulhall  v.  Quinn,  1  Gray 
(Mass.)  105,  61  Am.  Dec.  414.  Assignment 
of  fish  thereafter  to  be  caught  in  the  sea  does 
not  pass  title  to  the  fish  when  caught.  Low 
V.  Pew,  108  Mass.  347,  11  Am.  Rep.  357; 
Usher  v.  D' Wolfe,  13  Mass.  290. 

IS^ew  Hampshire. —  Hall  v.  Cushman,  16 
N.  H.  462. 

New  York. —  Decker  v.  Saltsman.  1  Hun 
(N.  Y.)  421;  Edwards  v.  Varick,  5  Den.  (N.  Y.) 
664;  Jackson  v.  Waldron,  13  W^end.  (N.  Y.) 
178;  Pelletreau  v.  Jackson,  11  Wend.  (N.  Y.) 
110. 

Ohio. — Jeffers  v.  Lampson,  10  Ohio  St.  101. 

Pennsylvania. —  Lehigh  Valley  R.  Co.  v. 
Woodring,  116  Pa.  St.  513,  9  Atl.  58. 

Rhode  Island. —  D'W^olf  v.  Gardiner,  9  R.  I. 
145. 

West  Virginia. —  Expected  proceeds  of  a 
fair  to  be  held  in  future  by  a  society  are  not 
assignable.  Huling  v.  Cabell,  9  W.  Va.  522, 
27  Am.  Rep.  562.  See  also  Wellsburg  First 
Nat.  Bank  v.  Kimberlands,  16  W.  Va.  555. 

United  States. —  Though  the  assignment  of 
a  mere  right  to  file  a  bill  for  a  fraud  com- 
mitted upon  the  assignor  is  void,  a  convey- 
ance of  property  is  not  void,  although  the 
grantee  may  be  compelled  to  bring  a  suit  to 
enforce  his  right  to  the  propertv  conveved. 
Traer  v.  Clews,  115  U.  S.  528.  6  S.'  Ct.  155.  29 
L.  ed.  467. 

England.—  In  re  Davis.  22  Q.  B.  D.  193.  37 
Wkly.  Rep.  203;  Rex  v.  Lords  Com'rs  of  Treas- 
ury, 4  A.  &  E.  976,  31  7^:.  C.  L.  424:  Cooper 
V.  Reilly,  1  Russ.  &  M.  560.  5  Enjx.  Ch.  560, 
2  Sim.  560,  2  Eng.  Ch.  560  :  Prosser  V.  Ed- 
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assigned ;  but,  if  the  assignee  has  an  interest  in  the  thing  assigned  independent 
of  the  assignor,  and  a  fraudulent  act  Hes  in  the  way  of  the  attainment  of  the 
assignee's  independent  right,  he  may  acquire  the  assignor's  right  to  sue  to  remove 
the. obstacle,  and  a  court  of  equity  will  entertain  the  suit.^'^ 

B.  Particular  Rights  and  Interests — l.  Real  Estate.  Any  estate  or 
interest  in  lands  may  be  assigned ;  and  this  is  so  whether  the  estate  be  legal  or 
equitable,^^  vested  or  contingent.^  Mere  personal  licenses  to  use  land  are,  how- 
ever, not  assignable.^^    But  grants,  or  ]*eservations  in  deeds,  of  the  right  of  enter- 


monds,  1  Y.  &  C.  Exeh.  481.  Order  for  pay- 
ment of  alimony  not  assignable.  In  re  Rob- 
inson, 27  Ch.  D.  160,  53  L.  J.  Ch.  986,  33 
Wkly.  Rep.  17. 

Canada. —  Sutherland  v.  Webster,  21  Ont. 
App.  228;  Brown  V.  Johnston,  12  Ont.  App. 
190. 

See  also  infra,  II,  B,  2. 

16.  Mere  right  to  file  a  bill  in  equity  for 

fraud  committed  on  assignor  is  not  assign- 
able. 

Georgia. —  Marshall  v.  Means,  12  Ga.  61, 
56  Am.  Dec.  444. 

Illinois. —  Illinois  Land,  etc.,  Co.  v.  Speyer, 
138  111.  137,  27  N.  E.  931;  Norton  v.  Tuttle, 
60  111.  130. 

Michigan. —  Brush  v.  Sweet,  38  Mich.  574. 

Missouri. —  Haseltine  v.  Smith,  154  Mo. 
404,-55  S.  W.  633;  Wilson  v.  St.  Louis,  etc., 
R.  Co.,  120  Mo.  45,  25  S.  W.  527,  759;  Smith 
V.  Harris,  43  Mo.  557;  Jones  v.  Babcock,  15 
Mo.  App.  149. 

New  York. —  McMahon  v.  Allen,  35  N.  Y. 
403;  Boughton  v.  Smith,  26  Barb.  (N.  Y.) 
635. 

Tennessee. —  Morrison  v.  Deader  ick,  10 
Humphr.  (Tenn.)  341. 

England. — Upton  v.  Bassett,  Cro.  Eliz.  455 ; 
Prosser  v.  Edmonds,  1  Y.  &  C.  Exeh.  481. 

But  the  rule  applies  only  to  cases  where 
the  assignment  does  not  carry  anything  which 
has,  of  itself,  a  legal  existence  and  value,  in- 
dependent of  right  to  sue  for  fraud.  It  does 
not  apply  to  a  case  where  the  right  to  sue  for 
the  fraud  is  merely  incidental  to  a  subsisting 
substantial  property,  which  has  been  assigned, 
and  which  right  is,  of  itself,  intrinsically  sus- 
ceptible of  legal  enforcement.  Emmons  V. 
Barton,  109  Cal.  662,  42  Pac.  303;  Connecti- 
cut Mut.  L.  Ins.  Co.  i?.  Smith,  117  Mo.  261, 
22  S.  W.  623,  38  Am.  St.  Rep.  656;  Smith  v. 
Harris,  43  Mo.  557. 

17.  Haseltine  v.  Smith,  154  Mo.  404,  55 
S.  W.  633 ;  Smith  v.  Harris,  43  Mo.  557. 

18.  Any  interest  may  be  assigned. —  Ala- 
hama. —  Real  estate  in  possession  of  another 
may  be  sold,  unless  the  person  in  possession 
is  openly  and  notoriously  asserting  title  hos- 
tile to  that  of  the  vendor.  Hinton  v.  Nelms, 
13  Ala.  222. 

Colorado. —  Hunt  v.  Hayt,  10  Colo.  278,  15 
Pac.  410. 

Illinois. —  Barling  17.  Peters,  131  111.  78,  21 
N.  E.  809. 

Indiana. —  Strong  v.  Clem,  12  Ind.  37. 
Missouri. —  Melton  v.  Smith,  65  Mo.  315. 
New  Hampshire.—  Tenancy  at  will  cannot 
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be  assigned.  Whittemore  v.  Gibbs,  24  N.  H. 
484. 

New  Jersey. —  The  right  to  a  specific  per- 
formance of  a  contract  to  purchase  land  is  a 
proper  subject  for  assignment.  Grigg  v.  Lan- 
dis,  21  N.  J.  Eq.  494. 

New  York. —  Sanders  v.  Soutter,  136  N.  Y. 
97,  32  N.  E.  638,  49  N.  Y.  St.  63.  See  also 
Sheridan  v.  House,  4  Abb.  Dec.  (N.  Y.)  218. 

Pennsylvania. —  Lessee  having  five-years' 
lease  may  assign  remaining  four  years  before 
expiration  of  first  year.  Williams  v.  Down- 
ing, 18  Pa.  St.  60. 

Canada. —  Ward  v.  Archer,  24  Ont.  650. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  7. 

19.  Immaterial  whether  interest  is  legal  or 
equitable. —  Georgia. —  Thursby  v.  Myers,  57 
Ga.  155. 

/Z^mots.— Barling  v.  Peters,  131  111.  78,  21 
N.  E.  809;  Carr  v.  Waugh,  28  111.  418. 

Neto  York. —  Demarest  v.  Willard,  8  Cow. 
(N.  Y.)  206. 

North  Carolina. —  Watson  v.  Smith,  110 
N.  C.  6,  14  S.  E.  640,  28  Am.  St.  Rep.  665; 
Bodenhamer  v.  Welch,  89  N.  C.  78. 

England. —  Stanley  v.  White,  14  East  332, 
12  Rev.  Rep.  544;  Hobson  v.  Mellond,  2 
M.  &  Rob.  342. 

20.  Immaterial  whether  interest  is  vested 
or  contingent. —  Illinois. —  Ridgeway  v.  Un- 
derwood, 67  111.  419. 

Massachusetts. —  Butterfield  v.  Reed,  160 
Mass.  361,  35  N.  E.  1128;  Gardner  v.  Hooper, 
3  Gray  (Mass.)  398;  Winslow  v.  Goodwin,  7 
Mete.  (Mass.)  363;  Blanchard  v.  Brooks,  12 
Pick.  (Mass.)  47. 

Missouri. —  Unless  the  contingency  depends 
on  the  existence  of  a  particular  person  at  a 
particular  time.  White  .  v.  McPheeters,  75 
Mo.  286;  De  Lassus  v.  Gatewood,  71  Mo.  371. 

New  Jersey. —  Takes  effect,  not  as  a  con- 
veyance, but  by  estoppel.  Den  v.  Demarest, 
21  N.  J.  L.  525. 

North  Carolina. —  Watson  v.  Smith,  110 
N.  C.  6,  14  S.  E.  640,  28  Am.  St.  Rep.  665. 

Ohio. —  Jeffers  v.  Lampson,  10  Ohio  St.  101. 

Rhode  Island. —  D'Wolf  v.  Gardiner,  9  R.  I. 
145. 

England. —  Hobson  v.  Trevor,  10  Mod.  307, 
2  P.  Wms.  191;  Beckley  v.  Newland,  2 
P.  Wms.  182;  Wethered  v.  Wethered,  2  Sim. 
183,  29  Rev.  Rer».  77,  2  Eng.  Ch.  183. 

21.  Personal  license  not  assignable. — Wads- 
worth  V.  Smith,  11  Me.  278,  26  Am.  Dec.  525; 
Wilder  v.  Wheeler,  60  N.  H.  351 ;  Pearson  v. 
Hartman,  100  Pa.  St.  84;  Troy  Iron,  etc., 
Factory  v.  Corning,  14  How.  (U.  S.)  193,  14 
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ing  the  land  and  taking  therefrom  the  products  of  the  soil,  or  the  mineral  under- 
lying it,  confer  not  merely  personal  licenses,  but  such  interests  in  the  land  as  are 
capable  of  assignment.^ 

2.  Possibilities  and  Expectancies.  Whether  the  mere  naked  possibility  or 
expectancy  of  an  heir  apparent  or  heir  presumptive  can  be  made  the  subject  of 
assignment  or  release  has  been  the  subject  of  controversy ;  but  it  is  now  settled 
law  that  such  assignment  or  releases,  if  made  honafide  and  for  an  adequate  con- 
sideration, will  be  enforced  in  equity  after  the  death  of  the  ancestor.^    The  gen- 


L.  ed.  383.  Same  rule  applied  to  personalty 
eee  Marston  v.  Carter,  12  N.  H.  159. 

22.  Grants  and  reservations  in  deeds. — 

Connecticut. —  Gaston  v.  Plum,  14  Conn.  344. 
See  Smith  v.  Moodus  Water  Power  Co.,  35 
Conn.  392. 

Massachusetts. —  Amidon  v.  Harris,  113 
Mass.  59;  Hankey  v.  Clark,  110  Mass.  262; 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  107 
Mass.  290;  Munn  i;.  Stone,  4  Cush.  (Mass.) 
146.  Especially  where  reservation  is  to  heirs 
and  assigns.  Groodrich  v.  Burbank,  12  Allen 
(Mass.)  459,  90  Am.  Dec.  161. 

Wew  York. —  Sears  v.  Conover,  4  Abb.  Dec. 
(N.  Y.)  179,  3  Keyes  (N.  Y.)  113. 

South  Carolina. — ^MeBee  v.  Loftus,  1  Strobh. 
Eq.  (S.  C.)  90. 

Vermont. —  May  assign  interest  in  growing 
crop.   Aiken  v.  Smith,  21  Vt.  172. 

England. —  A  tenant  may  assign  his  inter- 
est in  crops  to  be  grown  in  future  years  of  his 
term.  P^tch  V.  Tutin,  15  L.  J.  Exch.  280,  15 
M.  &  W.  110. 

23.  Expectancy  of  heir  apparent  or  pre- 
sumptive.—  California. —  In  spite  of  the  stat- 
ute, which  provides  that  a  "  mere  possibility, 
such  as  the  expectancy  of  an  heir-apparent,  is 
not  to  be  deemed  an  interest  of  any  kind," 
and  that  "  a  mere  possibility,  not  coupled  with 
an  interest,  cannot  be  transferred,"  it  is  held 
that  an  heir  apparent  can  make  a  transfer  of 
his  expectancy  which  will  be  upheld  by  a  court 
of  equity,  the  statute  being  held  to  be  merely 
declaratory  of  the  rule  of  the  common  law, 
and  not  affecting  rights  in  equity.  Matter  of 
Garcelon,  104  Cal.  570,  584,  38  Pac.  414,  43 
Am.  St.  Rep.  134,  32  L.  R.  A.  595. 

Illinois.—  Glover  v.  Condell,  163  111.  566,  45 
N.  E.  173,  35  L.  R.  A.  360;  Crum  v.  Sawyer, 
132  111.  443,  24  N.  E.  956;  Simpson  v.  Simp- 
son, 114  111.  603,  4  N.  E.  137,  7  N.  E.  287; 
Kershaw  v.  Kershaw,  102  111.  307 ;  Bishop  v. 
Davenport,  58  111.  105;  Parsons  v.  Ely,  45  111. 
232 ;  Shephard  v.  Clark,  38  111.  App.  66. ' 

Indiana. —  McClure  v.  Raben,  125  Ind.  139, 
25  N.  E.  179,  9  L.  R.  A.  477. 

Kansas. —  Clendening  v.  Wyatt,  54  Kan. 
523,  38  Pac.  792,  33  L.  R.  A.  278. 

Kentucky. —  MeBee  v.  Myers,  4  Bush  (Ky.) 
356;  Lee  v.  Lee,  2  Duv.  (Ky.)  134.  But  such 
an  assignment  will  not  operate  against  the 
heirs  of  the  assignor,  against  whom  there  is 
no  covenant  of  warranty  in  the  assignment. 
Bohon  V.  Bohon,  78  Ky.  408. 

Louisiana. —  La.  Civ.  Code,  art.  2623,  pro- 
vides :  "  When  a  man  sells  his  right  to  a  suc- 
cession, without  particularly  specifying  the 
objects  of  which  it  consists,  he  only  warrants 
his  right  as  an  heir,"  and  article  2624  pro- 


vides :  "A  right  is  said  to  be  litigious  when- 
ever there  exists  a  suit  or  contestation  on  the 
same."  Under  these  articles  it  was  decided 
that  a  child  of  a  decedent  could  assign  his  in- 
terest in  the  estate  of  the  decedent,  when  no 
dispute  existed  as  to  the  fact  that  he  had  such 
an  interest.  Grayson  v.  Sanford,  12  La.  Ann. 
646. 

Maine. —  Curtis  v.  Curtis,  40  Me.  24,  63  Am. 
Dec.  651. 

Massachusetts. —  Jenkins  v.  Stetson,  9  Al- 
len (Mass.)  128;  Trull  v.  Eastman,  3  Mete. 
(Mass.)  121,  37  Am.  Dec.  126;  Fitch  v.  Fitch, 
8  Pick.  (Mass.)  480;  Kenney  v.  Tucker,  8 
Mass.  142. 

New  Hampshire. —  Peterborough  Sav.  Bank 
V.  Hartshorn,  67  N.  H.  156,  33  Atl.  729. 

New  Jersey. —  Bacon  v.  Bonham,  27  N.  J. 
Eq.  209.  Such  agreements,  when  they  refer 
to  lands,  are  within  the  statute  of  frauds. 
Brands  v.  De  Witt,  44  N.  J.  Eq.  545,  10  Atl. 
181,  14  Atl.  894,  6  Am.  St.  Rep.  909.  Release 
in  following  form :  "  Received  of  Daniel  Ha- 
vens, the  sum  of  six  hundred  dollars  in  full, 
in  lieu  of  dowry,"  given  by  son  to  father,  held 
to  debar  son  from  participation  in  estate  of 
father.  Havens  v.  Thompson,  26  N.  J.  Eq. 
383. 

New  York. — Stover  v.  Eycleshimer,  3  Keyes 
(N.  Y.)  620;  Variek  v.  Edwards,  Hoffm. 
(N.  Y.)  382.  Under  the  New  York  statutes 
"  expectant  estates  are  descendible,  devisable, 
and  alienable  in  the  same  manner  as  estate  in 
possession."  Griffin  v.  Shepard,  124  N.  Y.  70, 
26  N.  E.  339.  35  N.  Y,  St.  210.  See  also  Van 
Ness  V.  Day,  7  Alb.  L.  J.  172;  Wilson  v.  Wil- 
son, 20  How.  Pr.  (N.  Y.)  41. 

North  Carolina. —  Mastin  v.  Marlow,  65 
N.  C.  695;  McDonald  v.  McDonald,  58  N.  C. 
211,  75  Am.  Dec.  434.  Compare  Watson  V. 
Smith,  110  N.  C.  6,  14  S.  E.  640,  28  Am.  St. 
Rep.  665. 

Ohio. —  Cannot  be  released  at  common  law. 
Gilpin  V.  Williams,  25  Ohio  St.  283;  Needles 
V.  Needles,  7  Ohio  St.  432,  70  Am.  Dec.  85. 
And  does  not  operate  by  way  of  estoppel  as 
against  title  thereafter  acquired  by  the  as- 
signor, unless  expressly  warranted  against  in 
the  instrument  of  assignment.  Hart  v.  Gregg, 
32  Ohio  St.  502. 

Pennsyliiania. — Caulfield  v.  Van  Brunt,  173 
Pa.  St.  428,  34  Atl.  230:  Kuhn's  Estate,  163 
Pa.  St.  438.  30  Atl.  215:  Fritz's  Estate,  160 
Pa.  St.  156',  28  Atl.  642:  Power's  Appeal, 
63  Pa.  St.  443;  Bayler  ?•.  Com.,  40  Pa.  St.  37, 
80  Am.  Dec.  551  :  In  re  Wilso^i.  2  Pa.  St.  325. 
See  also  Woodward's  Estate,  1  Chester  Co.  Ct. 
(Pa.)  417. 

Tennessee. —  Cannot,  as  against  creditors, 
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eral  rule  is  that,  to  make  the  assignment  valid,  it  must  have  been  made  with  the 
consent  of  the  ancestor.^ 

3.  Rights  of  Entry.  Rights  of  entry,  reserved  for  breach  of  condition  subse- 
quent, are  confined  to  grantors  and  their  heirs,  and  are  not  assignable.^^ 

4.  Accounts.  While  an  open  account  is  assignable  in  equity,  so  as  to  vest  the 
beneficial  interest  in  the  assignee  thereof,  it  is  not,  in  the  absence  of  statutory  pro- 
visions authorizing  its  assignment,  assignable  so  as  to  authorize  the  assignee  to 
maintain  an  action  thereon  in  his  own  name.^^    The  statutes  of  many  of  the 


be  conveyed  for  love  and  affection.  Read  v. 
Mosby,  87  Tenn.  759,  11  S.  W.  940,  5  L.  R.  A. 
122;  "^Fitzgerald  v.  Vestal,  4  Sneed  (Tenn.) 
257. 

Terras.— Hale  v.  Hollon,  90  Tex.  427,  39 
S.  W.  287,  59  Am.  St.  Rep.  819,  36  L.  R.  A. 
75  iaffirining  14  Tex.  Civ.  App.  96,  35  S.  W. 
843,  36  S.  W.  288]. 

Wisconsin. —  And,  by  the  code,  an  assign- 
ment, valid  as  an  equitable  assignment,  is 
equally  valid  as  an  assignment  at  law.  Chap- 
man V.  Plummer,  36  Wis.  262. 

United  States. —  Hinkle  f.  Wanzer,  17  How. 
{U.  S.)  353,  15  L.  ed.  173. 

England. —  Hinde  v.  Blake,  2  Beav.  234,  9 
L.  J.  Ch.  346;  Carleton  v.  Leighton,  3  Meriv. 
667  ;  Hobson  v.  Trevor,  10  Mod.  307,  2  P.  Wms. 
191;  Wethered  v.  Wethered,  2  Sim.  183,  29 
Rev.  Rep.  77,  2  Eng.  Ch.  183;  Smith  v.  Baker, 
.  1  Y.  &  C.  Ch.  223,  20  Eng.  Ch.  223. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  12. 

24.  Consent  of  ancestor. —  McClure  v.  Ra- 
ben,  125  Ind.  139,  25  N.  E.  179,  9  L.  R.  A. 
477,  133  Ind.  507,  33  N.  E.  275;  McCall  v. 
Hampton,  98  Ky.  166,  17  Kv.  L.  Rep.  713,  32 
S.  W.  406,  56  Am.  St.  Rep.'^  335,  33  L.  R.  A. 
266;  Alves  v.  Schlesinger.  81  Ky.  290  (ver- 
bal assent,  it  has  been  said,  will  not  be  suffi- 
cient) ;  Lowry  v.  Spear,  7  Bush  (Ky.)  451; 
Beard  v.  Griggs,  1  J.  J.  Marsh.  (Ky.)  22; 
Davis  r.  Hayden,  9  Mass.  514;  Boynton  v. 
Hubbard,  7  Mass.  112.  Contra,  Steele  t;. 
Frierson,  85  Tenn.  430,  3  S.  W.  649.  It  has 
been  said  that  it  is  not  necessary  to  procure 
the  consent  of  an  insane  ancestor  to  such  an 
assignment.  Hale  r.  Hollon.  14  Tex.  Civ. 
App.  96,  35  S.  W.  843,  36.  S.  W.  288  [affirmed 
in  90  Tex.  427,  39  S.  W.  287,  59  Am.  St.  Rep. 
819,  36  L.  R.  A.  75];  Fuller  v.  Parmenter, 
(Vt.  1900)  47  Atl.  1079. 

25.  Connecticut. —  Warner  i?.  Bennett,  31 
Conn.  468.  But  are  assignable  under  the 
statute.  Hoyt  v.  Ketcham.,  54  Conn.  60,  5 
Atl.  606. 

Maine. —  Hooper  v.  Cummings,  45  Me.  359  ; 
Bangor  v.  Warren,  34  Me.  324,  56  Am.  Dec. 
657. 

Maryland. —  Gwynn  v.  Jones,  2  Gill  &  J. 
(Md.)  173. 

Massachusetts. —  Rice  v.  Boston,  etc.,  R. 
Corp.,  12  Allen  (Mass.)  141;  Trask  i;.  Wheeler, 
7  Allen  (Mass.)  109;  Rice  v.  Stone,  1  Allen 
(Mass.)  566;  Guild  v.  Richards,  16  Gray 
(Mass.)  309.  Rule  is  the  same  as  to  right  of 
entry  reserved  in  a  conveyance  by  the  state. 
Thompson  v.  Bright,  1  Ciish.  (Mass.)  420. 

Minnesota. —  Said  to  be  not  assignable  be- 
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fore  breach.  Ohio  Iron  Co.  v.  Auburn  Iron 
Co.,  64  Minn.  404,  67  N.  W.  2.21. 

New  York. — Towle  v.  Remsen,  70  N.  Y.  303; 
Nicoll  V.  New  York,  etc.,  R.  Co.,  12  N.  Y.  121 ; 
Main  v.  Green,  32  Barb.  (N.  Y.)  448. 

England. —  4  Cruise  Dig.  113;  2  Cruise  Dig. 
4;  1  Spence  Eq.  153. 

Contra. —  Possibility  of  reversion  devisable 
bv  statute.  Cornelius  v.  Ivins,  26  N.  J.  L. 
376;  Southard  v.  Central  R.  Co.,  26  N.  J.  L. 
13.  An  assignment  of  a  contract  for  the  sale 
of  chattels,  by  the  terms  of  which  title  is  to 
remain  in  the  vendor  in  order  to  secure  the 
purchase-price,  carries  with  it  the  right  of 
property,  together  with  the  right  of  posses- 
sion for  condition  broken,  whether  the  default 
be  prior  or  subsequent  to  the  assignment. 
Landigan  v.  Mayer,  32  Oreg.  245,  51  Pac.  649, 
67  Am.  St.  Rep.  521.  Grantor  reserving  right 
of  reversion  for  breach  of  condition  subse- 
quent has  assignable  interest  before  condition 
broken.    McKissick  v.  Pickle,  16  Pa.  St.  140. 

26.  Assignable  in  equity. — Arkansas. — An- 
derson V.  Lewis,  10  Ark.  304. 

Connecticut. —  Until  notice  of  the  assign- 
ment of  a  book-debt  is  given  to  the  debtor,  he 
remains  the  debtor  of  the  assignor.  Wood- 
bridge  V.  Perkins,  3  Day  (Conn.)  364. 

Indiana. —  Newman  v.  Vickery,  1  Ind.  470. 

Kansas. —  May  be  made  by  mere  delivery, 
and  without  notification  to  debtor,  so  as  to 
protect  assignee  from  subsequent  garnish- 
ment.   Clark  V.  Wies,  34  Kan.  553,  9  Pac.  281. 

Massachusetts. —  Moore  v.  Coughlin,  4  Al- 
len (Mass.)  335.  Must  be  notice  to  debtor 
before  garnishment,  so  as  to  prefer  to  garnish- 
ment of  book-account.  Dix  v.  Cobb,  4  Mass. 
508. 

Mississippi. —  Account  may  be  assigned  by 
parol,  so  as  to  vest  equitable  title  in  assignee. 
Pass  V.  McRea,  36  Miss.  143. 

Missouri. —  Kingsley  v.  Missouri  Fire  Co., 
14  Mo.  465. 

New  Jersey. —  Norris  v.  Douglass.  5  N.  J.  L. 
960:  Wright  v.  Williamson,  3  N.  J.  L.  520; 
Mulford  V.  French,  3  N.  J.  L.  54.  ^ 

Pennsylvania. —  Guthrie  v.  White,  1  Dall. 
(Pa.)  2(38,  1  L.  ed.  131. 

South  Carolina. —  Brown  v.  Thompson,  2 
McCord  (S.  C.)  476;  Brown  v.  Rees,  3  Brev. 
(S.  C.)  191. 

Tennessee. —  Mt.  Olivet  Cemetery  Co.  V. 
Shubert,  2  Head  (Tenn.)  116. 

Texas.—  See,  contra,  Mims  r.  Swartz,  37 
Tex.  13:  Smalley  v.  Taylor,  33  Tex.  668;  De- 
vine  V.  Martin,  15  Tex.  25.  These  three  suits 
were  cases  in  equity.    And  see,  as  to  assign- 
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states  contain  provisions  wliicli  have  been  construed  to  permit  the  assignment  of 
accounts,  so  that  the  assignee  may  sue  thereon  in  his  own  name.^'  Where  there 
are  mutnal  accounts,  a  particular  item  of  credit  in  one  of  them  cannot  be 
assigned  before  balance  struck,  so  as  to  enable  the  assignee  thereof  to  sue  the 
debtor.'* 

6.  Future  Earnings  and  Anticipated  Profits  —  a.  Under  Existing*  Contract. 

Future   earnings  or   salary   of   a  private  individual,^^  and   anticipated  prof- 


ments  of  choses  in  action  in  Texas,  supra, 
note  11,  p.  9. 

Termont. — A  book-account  may  be  assigned 
orally,  so  as  to  vest  the  equitable  title  in  the 
assignee.    Spafford  r.  Page,  15  Vt.  490. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  18. 

An  unliquidated  balance  of  account  is  a 
proper  subject  of  assignment.  Bartlett  v. 
Pearson,  29  Me.  9 ;  Westcott  v.  Potter,  40  Vt. 
271.  Contra,  as  to  unliquidated  partnership 
balance.    Whittle  v.  Skinner.  23  Vt.  531. 

27.  Statutory  provisions. —  California. — 
Ryan  v.  Maddux,  6  Cal.  247. 

Indiana. —  Overstreet  v.  Freeman,  12  Ind. 
390. 

loioa. —  Knadler  v.  Sharp,  36  Towa  232. 
Kansas. —  Krapp  v.  Eldridge,  33  Kan.  106, 
5  Pac.  72. 

Maryland. —  Crawford  V.  Brooke,  4  Gill 
(Md.)'213. 

Michigan. —  Chicago,  etc.,  R.  Co.  v.  Sturgis, 
44  Mich^  538,  7  N.  W.  213. 

Mississippi. —  Beck  v.  Rosser,  68  Miss.  72, 
8  So.  259. 

Missouri. —  Kuhn  v.  Schwartz,  33  Mo.  App. 
610. 

New  York. — Hooker  v.  Eagle  Bank,  30  N.  Y. 
83,  86  Am.  Dee.  351. 

Ohio.— Allen  v.  Miller,  11  Ohio  St.  374. 

Pennsylvania. —  Nonantum  Worsted  Co.  v. 
Webb,  124  Pa.  St.  125,  16  Atl.  632. 

28.  Mutual  accounts,— Nonantum  Worsted 
Co.  V.  Webb,  124  Pa.  St.  125,  16  Atl.  632. 

29.  Wages. —  Alabama. —  Wellborn  v.  Buck, 
114  Ala.  277,  21  So.  786. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Smeeton, 
2  Colo.  App.  126,  29  Pac.  815. 

Connecticut. —  Augur  v.  New  York  Belting, 
etc.,  Co.,  39  Conn.  536.  W  went  into  the  em- 
ploy of  a  company  under  an  arrangement  by 
which  he  was  to  commence  Avorking  for  them 
whenever  they  had  work  for  him,  of  which 
they  were  to  give  him  notice,  but  nothing  was 
agreed  as  to  the  length  of  time  that  he  should 
continue  in  their  employment.  Before  com- 
mencing work  he  assigned  to  A,  by  an  order 
on  the  company,  all  money  to  become  due  to 
him  Avhile  in  their  employ.  This  order  being 
accepted  by  the  company  and  put  on  record 
as  required  by  the  statute,  was  held  good,  as 
against  garnishment  of  the  company  by  one 
of  W's  creditors,  as  to  all  wages  earned  up  to 
the  time  of  such  garnishment.  Harrop  V. 
Landers,  etc.,- Co.,  45  Conn.  561. 

lotoa. —  Metcalf  v.  Kincaid,  87  Iowa  443,  54 
N.  W.  867,  43  Am.  St.  Rep.  391. 

Kentucky. —  Manly  v.  Bitzer,  91  Ky.  596, 
13  Ky.  L.  Rep.  166,  16  S.  W.  464,  34  Am.  St. 
Rep.  242  ;  Boone  v.  Connelly,  12  Ky.  L.  Rep. 
190. 


Maine. —  Haynes  v.  Thompson,  80  Me.  125, 
13  Atl.  276;  Wade  v.  Bessey,  76  Me.  413; 
Emerson  v.  European,  etc.,  R.  Co.,  67  Me.  387, 
24  Am.  Rep.  39;  Farrar  v.  Smith,  64  Me. 
74. 

Massachusetts. —  Murphy  v.  Murphy,  121 
Mass.  167 ;  St.  Johns  v.  Charles,  105  Mass. 
262;  Macomber  v.  Doane,  2  Allen  (Mass.) 
541 ;  Wallace  v.  Walter  Heywood  Chair  Co., 
16  Gray  (Mass.)  209;  Emery  v.  Lawrence,  8 
Cush.  (Mass.)  151;  Weed  v.  Jewett,  2  Mete. 
(Mass.)  608,  37  Am.  Dec.  115;  Gardner  v. 
Hoeg,  18  Pick.  (Mass.)  168;  Cutts  v.  Per- 
kins, 12  Mass.  206.  Although  wages  have 
been  increased  during  period.  Boylen  v.  Leon- 
ard, 2  Allen  (Mass;)  407;  Brackett  f.  Blake, 
7  Mete.  (Mass.)  335,  41  Am.  Dec.  442.  But 
an  assignment  of  wages  in  future,  to  be 
earned  in  employ  of  A,  does  not  give  assignee 
any  right  to  have  assignor  continue  in  A's  em- 
ploy; and  an  agreement  made  between  the  as- 
signor and  a  third  party,  by  which  agreement 
the  assignor  goes  out  of  the  employ  of  A  and 
enters  into  the  employ  of  the  third  party,  al- 
though the  third  party  uses  the  assignor  to  do 
A's  work  in  the  same  capacity  in  which  the 
assignor  formerly  worked  for  A,  and  although 
third  party  receives  from  A  for  such  work 
the  same  compensation  formerly  paid  to  the 
assignor  by  A,  and  pays  assignor  the  same 
wages,  does  not  violate  any  right  of  the  as- 
signee. Lightbody  v.  Smith,  125  Mass.  51. 
In  Tripp  Brownell,  12  Cush.  (Mass.)  376, 
it  was  said  that,  where  such  assignment  was 
made  upon  consideration,  part  of  which  had 
been  paid  to  the  assignor,  the  assignment  was 
irrevocable,  although  never  accepted  by  the 
employer. 

Minnesota. —  Bates  v.  B.  B.  Richards  Lum- 
ber Co.,  56  Minn.  14,  57  N.  W.  218.  Assign- 
ment of  wages  to  become  due,  Avithout  limit  as 
to  time  or  amount  and  without  acceptance  by 
employer,  is  void  as  to  attaching  creditors. 
Steinbach  v.  Brant,  79  Minn.  383,  82  N.  W. 
651,  79  Am.  St.  Rep.  494. 

Missouri. —  Price  v.  Morningstar  INIin.  Co., 
83  Mo.  App.  470:  Hax  r.  Acme  Cement,  etc., 
Co.,  82  Mo.  App.  447. 

ISlew  Hampshire.—  Provencher  r.  Brooks.  64 
K  H.  479,  13  Atl.  641 ;  McCormick  r.  Towns. 
64  N.  H.  278,  9  Atl.  97  :  Allen  r.  Pickett.  61 
N.  H.  641.  Future  earnings  of  minor  son.  un- 
der contract,  may  be  assigned  by  father.  Kent 
V.  Watso,n,  46  N.  H.  148."  As  against  garnish- 
ing creditor,  if  debtor  is  duly  notified.  Con- 
way V.  Cutting,  51  N.  H.  407'. 

Neto  Jersey.- Blenklev  i\  Nelson.  56  N.  J. 
Eq.  674,  39  Atl.  912. 

Orf.r/on. —  Stott  v.  Franev.  20  Oreaf.  410.  26 
Pac.  271,  23  Am.  St.  Rep.  l'32. 
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its  ^  under  existing  agreements,  may  be  assigned,  although  the  contract  under 
which  the  work  is  being  done  may  be  indefinite  as  to  time  of  employment  and 
the  amount  to  be  paid  for  the  work. 

b.  In  Anticipation  of  Future  Contraet.  But,  in  order  that  there  may  be  an 
assignment  of  future  earnings,  it  is  essential  that  the  expectation  of  such  earnings 
shall  be  based  upon  an  existing  contract  of  employment ;  as  without  such  con- 
tract there  cannot  be  any  valid  assignment,  either  in  law  or  equity,  of  wages  and 
salary  to  be  earned  in  future,  for  the  rea'son  that,  under  such  circumstances,  future 
earnings  constitute  a  mere  possibility  not  coupled  with  an  interest.^^ 


Pennsylvania. —  Berresford  v.  Susquehanna 
Coal  Co.,  24  Pa.  Co.  Ct.  557. 

Rhode  Island. —  Dolan  v.  Hughes,  20  R.  I. 
513,  40  Atl.  344,  40  L.  R.  A.  735.  As  against 
garnishing  creditor,  if  debtor  is  duly  notified. 
Tiernay  v.  McGarity,  14  R.  I.  231. 

Tennessee. —  Smith  V,  Hubbard,  85  Tenn. 
3Q6,  2  S.  W.  569. 

Vermont.—  Thayer  v.  Kelley,  28  Vt.  19,  65 
Am.  Dec.  220. 

United  States. —  But  see  Spain  v.  Hamil- 
ton, 1  Wall.  (U.  S.)  604. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  19. 

Although  the  workman  works  by  the  piece 
and  his  wages  per  month  vary,  future  wages, 
to  be  earned  under  existing  contract,  are  ca- 
pable of  being  assigned.  Twiss  v.  Cheever,  2 
Allen  (Mass.)  40;  Hartley  v.  Tapley,  2  Gray 
(Mass.)  565;  Kane  v.  dough,  36  Mich.  436, 
24  Am.  Rep.  599. 

Assignment  of  future  wages,  if  upon  val- 
uable consideration,  and  accepted  by  em- 
ployer, is  valid  against  garnishing  creditors. 
Allen  V.  Pickett,  61  N.  H.  641.  See  Harrop 
V.  Landers,  etc.,  Co.,  45  Conn.  561 ;  Taylor  v. 
Lynch,  5  Gray  (Mass.)  49;  Weed  v.  Jewett, 
2 'Mete.  (Mass.)  608,  37  Am.  Dec.  115.  Even 
if  entire  consideration  for  assignment  has  not 
been  paid  prior  to  garnishment.  Lannan  v. 
Smith,  7  Gray  (Mass.)  150.  But  is  not  valid 
if  made  to  defeat  creditors,  although  made 
openly  and  upon  good  consideration.  Gragg 
V.  Martin,  12  Allen  (Mass.)  498,  90  Am.  Dec. 
164. 

The  lay  or  share  in  the  profits  of  a  voyage 

which  a  seaman  in  a  whaling  vessel  receives, 
according  to  custom,  in  lieu  of  wages,  is  as- 
signable before  the  commencement  of  the  voy- 
age. Osborne  v.  Jordan,  3  Gray  (Mass.)  277; 
Parkhurst  v.  Dicker  son,  21  Pick.  (Mass.) 
307;  Gardner  v.  Hoeg,  18  Pick.  (Mass.)  168. 

30.  Anticipated  profits. —  Connecticut. — 
Whole  of  contract  price  may  be  assigned,  al- 
though only  a  part  of  the  same  has  been 
earned.    Hawley  v.  Bristol,  39  Conn.  26. 

Maine. —  Morrill  v.  Noyes,  56  Me.  458,  96 
Am.  Dec.  486.  A  contract  between  an  insur- 
ance company  and  its  agent,  by  which  the  lat- 
ter is  entitled  to  receive  commissions  on 
renewed  premiums,  to  accrue  annually  for  a 
given  period  in  future,  is  assignable  by  the 
agent.  Knevals  v.  Blauvelt,  82  Me.  458,  19 
Atl.  818. 

Massachusetts. —  Darling  v.  Andrews,  9  Al- 
len (Mass.)  106. 

Missouri. —  Leahy  v.  Dugdale,  27  Mo.  437. 
If  a  contract  provides  for  payment  of  contract 
price  in  instalments,  of  which  eighty-five  per 
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cent,  is  payable  monthly  and  fifteen  per  cent, 
is  to  be  retained  and  paid  over  ninety  days 
after  completion  of  the  contract,  each  demand 
is  separate  and  may  be  separately  assigned. 
Adler  v.  Kansas  City,  etc.,  R.  Co.,  92  Mo.  242, 
4  S.  W.  917. 

Nebraska. —  Perkins  v.  Butler  County,  44 
Nebr.  110,  62  N.  W.  308. 

New  Hampshire. —  Garland  v.  Harrington, 
51  N.  H.  409. 

New  York. —  Cooper  v.  Douglass,  44  Barb. 
(N.  Y.)  409. 

Pennsylvania. —  Bittenbender  v.  Sunbury, 
etc.,  R.  Co.,  40  Pa.  St.  269. 

Utah. —  The  assignment,  by  a  building  con- 
tractor, of  money  to  become  due  him  under 
contract  as  building  progressed  is  valid  in 
equity.  Board  of  Education  v.  Salt  Lake 
Pressed  Brick  Co.,  13  Utah  211,  44  Pac.  709. 

England. —  Drew  v.  Josolyne,  18  Q.  B.  D. 
590,  56  L.  J.  Q.  B.  490,  57  L.  T.  Rep.  N.  S.  5, 
35  Wkly.  Rep.  570;  Ex  p.  Moss,  14  Q.  B.  D. 
310 ;  Buck  v.  Robson,  3  Q.  B.  D.  686,  48  L.  J. 
Q.  B.  250,  39  L.  T.  Rep.  N.  S.  325,  26  Wkly. 
Rep.  804 ;  Southwell  v.  Scotter,  44  J.  P.  376, 
49  L.  J.  Exch.  356 ;  Knill  v.  Prowse,  35  Wkly. 
Rep.  163. 

31.  Alabama. — Not  good  as  against  attach- 
ing creditors  of  the  assignor.  Skipper  v. 
Stokes,  42  Ala.  255,  94  Am.  Dec.  646 ;  Piircell 
V.  Mather,  35  Ala.  570,  76  Am.  Dec.  307. 
Contra,  Stewart  v.  Kirkland,  19  Ala.  162. 

Connecticut. —  Where  order  is  given  to  a 
firm  by  an  employee  for  wages  to  accrue  to 
him  in  future,  and  the  order  is  accepted  by 
the  employer,  and,  subsequently,  the  firm 
changes  by  withdrawal  of  one  of  the  members 
thereof  and  the  substitution  of  another  mem- 
ber, the  order  will  not  operate  as  an  assign- 
ment of  wages  to  accrue  from  the  new  firm. 
Adams  v.  Willimantic  Linen  Co.,  45  Conn. 
320. 

Maine. —  But  such  assignment  may  be  made 
valid  by  ratification  of  it  after  the  money  has 
been  earned.  Farnsworth  v.  Jackson,  32  Me. 
419.  An  assignment,  made  by  a  person  in  the 
employ  of  a  company,  of  wages  thereafter  to 
accrue  to  him  from  his  employment  with  that 
company,  within  a  limited  time  in  the  future, 
was  held,  as  between  the  parties  and  no  rights 
of  creditors  of  the  assignor  intervening,  to  be 
a  valid  assignment  of  wages  accruing  to  as- 
signor within  that  time  under  a  reemploy- 
ment by  that  company,  he  having  been  dis- 
charged the  day  after  the  assignment  was 
made.  Edwards  v.  Peterson,  80  Me.  367,  14 
Atl.  936,  6  Am.  St.  Rep.  207. 

Massachusetts. —  Eagan  v.  Luby,  133  Mass. 
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6.  Salaries  or  Fees  of  Public  Officers  —  a.  Unearned  Salaries  or  Fees.  The 

assignment,  by  certain  classes  of  public  servants,  of  their  unearned  salaries  or 
fees  of  office  has  been  forbidden  by  statute  in  England  and  by  act  of  congress  in 
the  United  States.^  But,  even  in  the  absence  of  statute,  the  great  weight  of 
authority,  both  in  England  and  in  the  United  States,  is  to  the  effect  that  an 
assignment  by  a  public  officer  of  the  unearned  salary  or  fees  of  his  office  is  void  as 
against  public  policy .^"^    The  doctrine  has  been  extended  so  as  to  forbid  the 


543;  Herbert  v.  Bronson,  125  Mass.  475; 
Lightbody  v.  Smith,  125  Mass.  51;  Twiss  v. 
Cheever,  2  Allen  (Mass.)  40 ;  Mulhall  v.  Quinn, 
1  Gray  (Mass.)  105,  61  Am.  Dec.  414. 

Michigan. —  See  Neumann  v.  Calumet,  etc., 
Min.  Co.,  57  Mich.  97,  23  N.  W.  600. 

New  York.— Field  v.  New  York,  6  N.  Y. 
179,  57  Am.  Dec.  179;  Cooper  v.  Douglass,  44 
Barb.  (N.  Y.)  409. 

Ohio. —  Tolman  v.  Hyndman  Steel  Roofing 
Co.,  9  Ohio  Dec.  501,  6  Ohio  N.  P.  467. 

Pennsylvania. —  Lehigh  Valley  R,.  Co.  v. 
Woodriiig,  116  Pa.  St.  513,  9  Atl.  58;  Jermyn 
V.  Moffitt,  75  Pa.  St.  399.  Will  not  carry 
M'^ages  of  new  employment,  though  employ- 
ment be  by  successor  concern.  Trumbower  v. 
Ivey,  2  Pa.  Co.  Ct.  470. 

Rhode  Island.— O'Keeie  v.  Allen,  20  R.  I. 
414,  39  Atl.  752,  78  Am.  St.  Rep.  884;  Ken- 
nedy V.  Tiernay,  14  R.  I.  528. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  21. 

Unearned  book-accounts  are  assignable  so 
as  to  transfer  accounts  thereafter  earned  by 
assignor  in  another  business.  Tailby  v.  Official 
Receiver,  13  App.  Cas.  523,  58  L.  j.  Q.  B.  75, 
60  L.  T.  Rep.  N.  S.  162,  37  Wkly.  Rep.  513 
[overruling  In  re  D'Espineuil,  20  Ch.  D.  758 ; 
Belden  v.  Read,  3  H.  &  C.  955,  11  Jur.  N.  S. 
547,  34  L.  J.  Exch.  212,  13  L.  T.  Rep.  N.  S. 
66,  13  Wkly.  Rep.  867]. 

32.  English  statutes. —  Assignment  of  sea- 
man's wages  void.  1  Geo.  II,  c.  14,  §  7.  So  as 
to  half -pay  officers  in  the  army.  Stone  v.  Lid- 
derdale,  2  Anstr.  533,  3  Rev.  Rep.  622. 

See  also  Army  and  Navy,  II,  J,  1,  h  [3 
Cyc.  829] ;  and  Seamen. 

'33.  Federal  statutes. —  Trimble  v.  Ford,  5 
Dana  (Ky.)  517;  Brooks  v.  Cooper,  50  N.  J. 
Eq.  761,  26  Atl.  978,  35  Am.  St.  Rep.  793,  21 
L.  R.  A.  617;  Schwenk  v.  Wyckoff,  46  N.  J. 
Eq.  560,  20  Atl.  259,  19  Am.  St.  Rep.  438,  9 
L.  R.  A.  221 ;  Billings  v.  O'Brien,  45  How.  Pr. 
(N.  Y.)  392;  Elwyn's  Appeal,  67  Pa.  St.  367. 

34.  In  the  absence  of  statute. —  Alabama. 
—  Schloss  V.  Hewlett,  81  Ala.  266,  1  So.  263; 
Robertson  v.  Robinson,  65  Ala.  610,  39  Am. 
Rep.  17  ;  Payne  v.  Mobile,  4  Ala.  333,  37  Am. 
Rep.  744. 

California. —  Bangs  v.  Dunn,  66  Cal.  72,  4 
Pac.  963. 

Illinois. —  Good  as  to  unearned  salary  of  a 
school-teacher.    Johnson  v.  Pace,  78  111.  143. 

Indiana. —  Ellis  v.  State,  4  Ind.  1. 

Kentucky.— Hon  v.  Thurman,  (Ky.  1901) 
63  S.  W.  280;  Dickinson  v.  Johnson,  22  Ky. 
L.  Rep.  1686,  61  S.  W.  267;  Field  v.  Chipley, 
79  Ky.  260,  42  Am.  Rep.  215;  Trimble  v. 
Ford,  5  Dana  (Ky.)  517;  Jones  v.  Com.,  2 
Litt.  (Ky.)  357.  'But  it  has  been  held  that 
a  jailer  (Webb  v.  McCauley,  4  Bush.  (Ky.) 
8),  or  a  policeman  elected  for  a  term  of  four 


years,  whose  compensation  is  a  fixed  sum  per 
day,  payable  monthly  (Manly  v.  Bitzer,  91 
Ky.  596,  13  Ky.  L.  Rep.  166,  16  S.  W.  464, 
34  Am.  St.  Rep.  242),  may  assign  his  fees 
or  wages  payable  in  the  future. 

Massachusetts. —  But  see  Brackett  v.  Blake, 
7  Mete.  (Mass.)  335,  41  Am.  Dec.  442,  hold- 
ing that  a  city  officer,  who  is  chosen  for  a 
year,  subject  to  be  removed  from  office  at  any 
time,  at  the  will  of  the  mayor  and  aldermen, 
and  whose  salary  is  payable  quarterly,  may 
legally  make  an  assignment  of  a  quarter's 
salary  before  the  quarter  expires. 

Missouri. —  State  v.  Williamson,  118  Mo. 
146,  23  S.  W.  1054,  40  Am.  St.  Rep.  358,  21 
L.  R.  A.  827;  Beal  v.  McVicker,  8  Mo.  App. 
202. 

New  Hampshire. —  Contra,  Conway  v.  Cut- 
ting, 51  N.  H.  407. 

New  Jersey. —  Wayne  Tp.  v.  Cahill,  49 
N.  J.  L.  144,  6  Atl.  621. 

Neto  York. —  Bowery  Nat.  Bank  v.  Wilson, 
122  N.  Y.  478,  25  N.  E.  855,  34  N.  Y.  St.  43, 
19  Am.  St.  Rep.  507,  9  L.  R.  A.  706 ;  Bliss  v. 
Lawrence,  58  N.  Y.  442,  17  Am.  Rep.  273; 
August  V.  Crane,  28  Misc.  (N.  Y.)  549,  5r 
N.  Y.  Suppl.  583;  Billings  v.  O'Brien,  45  How. 
P'r.  (N.  Y.)  392;  Currie  v.  Hart,  2  Sandf.  Ch. 
(N.  Y.)  353.  But  see  People  v.  Dayton,  50 
How.  Pr.  (N.  Y.)  143,  where  it  was  said  that 
the  fees  of  a  justice  of  the  peace,  earned  and 
unearned,  are  capable  of  assignment,  distin- 
guishing unearned  fees  from  unearned  salary. 
August  V.  Crane,  28  Misc.  (N.  Y.)  549,  59 
N.  Y.  Suppl.  583.  Contra,  People  v.  Davton, 
50  How.  Pr.  (N.  Y.)  143. 

Pennsylvania. —  Elwyn's  Appeal,  67  Pa.  St. 
367. 

South  Carolina. — Compare  Buttz  r.  Charles- 
ton, 17  S.  C.  585.  But  see  Ciples  v.  Blair, 
Rice  Eq.  (S.  C.)  60,  holding  that  costs  due 
clerk  of  a  court  are  assignable  in  equity. 

South  Dakota. —  State  v.  Barnes,  10  S.  D. 
306,  73  N.  W.  80. 

Texas.— El  Paso  Nat.  Bank  v.  Fink,  86  Tex. 
303,  24  S.  W.  256,  40  Am.  St.  Rep.  833.  And 
representation  that  salary  is  earned  will  not 
give  validity  to  an  assignment  of  the  salary 
of  a  public  officer,  when,  as  a  matter  of  fact, 
the  salary  has  not  been  earned  at  the  time 
when  the  assignment  is  made.  State  Nat. 
Bank  v.  Fink,  (Tex.  Civ.  App.  1894)  24  S.  W. 
937. 

West  ^{irginia. —  Stevenson  r.  Kvle,  42 
W.  Va.  229,  24  S.  E.  880,  57  Am.  St.  Rep.  854. 

Wisconsin. —  Contra,  State  r.  Hastings,  15 
Wis.  75. 

United  States. —  Shannon  r.  Bruner,  30 
Fed.  147. 

England.— In  re  Mirams,  [1801]  1  Q.  B. 
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assignment,  bj  private  trustees,  of  expected  fees  to  be  earned  by  the  performance 
of  duties  of  the  trust,  when  such  duties  and  the  compensation  therefor  are  pre- 
scribed by  statute. 

b.  Earned  Salaries  and  Fees.  But,  when  the  services  are  performed  and  the 
salary  or  fees  earned,  public  policy  does  not  prohibit  their  assign ment.^^ 

7.  Contracts  —  a.  General  Rule  —  (i)  Private  GontbagtsF  As  to  assign - 
abihty  of  private  contracts,  it  may  be  stated  as  a  general  rule  that  rights  arising  out 
of  agreements  or  contracts  between  private  individuals  may  be  assigned,^  in  the 


564,  60  L.  J.  Q.  B.  397,  64  L,  T.  Rep.  N.  S. 

117,  8  Morrell  59,  39  Wkly.  Rep.  464;  Stone 
V.  Lidderdale,  2  Anstr.  533,  3  Rev.  Rep.  622 ; 
Palmer  v.  Bate,  2  B.  &  B.  673,  6  Moore  C.  P. 
28,  23  Rev.  Rep.  525;  Arbuckle  v.  Cowtan,  3 
B.  &  P.  321 ;  Hill  v.  Paul,  8  CI.  &  F.  295,  8 
Eng.  Reprint  116;  Barwiek  v.  Reade,  1  H.  Bl. 
627,  2  Rev.  Rep.  608;  Lidderdale  v.  Montrose, 

4  T.  R.  248,  2  Rev.  Rep.  375 ;  Flarty  v.  Odium, 
3  T.  R.  681,  1  Rev.  Rep.  791.  But  the  office 
must  be  public,  and  it  is  not  enough  that  the 
due  discharge  of  the  duties  of  the  office  should 
be  for  the  public  benefit  in  a  secondary  or  re- 
mote sense.  Cooper  v.  Reilly,  1  Russ.  &  M. 
560,  5  Eng.  Ch.  560,  2  Sim.  560,  2  Eng.  Ch. 
560.  Annuity  conferred  on  one  by  the  croAvn 
for  past  services  may  be  assigned.  Davis 
V.  Marlborough,  1  Swanst.  74.  See  supra, 
note'  8.  A  pension  conferred  on  one  in  the  em- 
ploy of  the  government,  upon  the  abolition  of 
his  office,  upon  condition  that  he  shall  hold 
himself  in  readiness  to  serve  in  any  similar 
capacity  when  requested  by  the  government 
so  to  do,  is  not  assignable.    Wells  v.  Forster, 

5  Jur.  464,  10  L.  J.  Exch.  216,  8  M.  &  W.  148. 
See  also  Pensions.  An  assignment  of  all 
offices  and  fees  that  the  assignor  may  there- 
after acquire  held  valid,  it  being  construed 
to  mean  an'  assignment  of  offices  that  might 
legally  be  assigned.  Harrington  v.  Kloprogge, 
2  B.  &  B.  678,^2  Chit.  475,  4  Dougl.  5,  6  Moore 
38  note.  23  Rev.  Rep.  539  note,  18  E.  C.  L. 
744. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  23. 

The  reason  for  this  rule  has  been  well 
stated:  "It  is  easy  to  see  how  great  abuses 
would  follow  if  such  transfers  were  permitted. 
Kot  only  would  there  exist  a  constant  tempta- 
tion to  anticipate  future  earnings  under  the 
stress  of  present  financial  pressure,  at  usuri- 
ous rates  of  discount,  but  when  completed, 
one  of  the  strongest  incentives  to  industrious 
exertion  —  the  expectation  of  pecuniary  re- 
ward in  the  near  future  —  would  be  gone." 
Schloss  V.  Hewlett.  81  Ala.  266,  270,  1  So. 
263. 

35.  Unearned    fees    of   trustees. —  In  re 

King,  110  Mich.  203,  68  N.  W.  154;  Matter  of 
Worthington,  141  K  Y.  9,  11,  35  N.  E.  929, 
56  N.  Y.  St.  561,  23  L.  R.  A.  97,  wherein  it 
was  said :  "  There  is  no  fundamental  distinc- 
tion in  this  respect  between  public  and  pri- 
vate trusts,  where  the  statute  fixes  the  com- 
pensation and  prescribes  that  it  shall  not  be- 
come due  and  payable  until  the  services  have 
been  rendered,  or  at  stated  periods  during  the 
term  of  service.  It  is  well  settled  that  a  pub- 
lic officer  cannot,  during  his  official  term,  and 
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before  his  salary  or  fees  become  due  and  pay- 
able, make  valid  assignments  of  such  salary, 
or  fees.  .  .  .  The  same  considerations  forbid 
the  recognition  of  an  assignment  by  an  ex- 
ecutor of  his  commissions  in  advance  of  the 
time  prescribed  by  law  for  their  adjustment 
and  payment.  When  the  hope  of  compensa- 
tion is  gone,  a  strong  incentive  to  diligence 
and  zeal  is  wanting,  and  the  temptation  to 
be  content  with  a  lax  or  perfunctory  admin- 
istration of  the  trust  becomes  more  persua- 
sive." 

36.  Birkbeck  v.  Stafford,  14  Abb.  Fr. 
(N.  Y.)  285,  23  How.  Pr.  (N.  Y.)  236; 
Thompson  r.  Cullers,,  (Tex.  Civ.  App.  1896) 
35  S.  W.  412. 

37.  For  particular  contracts  assignable  see 
also  supra,  cross-references,  p.  5. 

38.  As  a  rule  assignable. — California. — ^Doll 
V.  Anderson,  27  Cal.  248. 

Georgia. — Swanson  r.  Kirby,  98  Ga.  586,  26 
S.  E.  71. 

Illinois.— QdiXY  v.  Waugh,  28  111.  418; 
Pacey  v.  Troxel,  68  111.  App.  367;  Brassel  v. 
Troxel,  68  111.  App.  131. 

Indiana. —  Blair  v.  Hamilton,  48  Ind.  32. 

Kansas. —  Missouri  Valley  L.  Ins.  Co.  v. 
Kelso,  16  Kan.  481:  Missouri  Pac.  R.  Co.  v. 
Phelps,  (Kan.  App.  1900)  61  Pac.  672. 

Kentucky. —  McKee  v.  Hoover,  1  T.  B.  Mon. 
(Ky.)  32. 

Massachusetts. —  Haskell  v.  Blair,  3  Cush. 
(Mass.)  534. 

Minnesota. —  Blakeley  v.  Le  Due,  22  Minn. 
476. 

Mississippi. —  Byars  v.  Griffin,  31  Miss. 
603. 

Missouri. —  Early  v.  Reed,  60  Mo.  528; 
Leahy  v.  Dugdale,"^27  Mo.  437:  Empire  Pav- 
ing, etc.,  Co.  V.  Prathef,  58  Mo.  App.  487 ; 
Peabody  t*.  Warner,  16  Mo.  App.  556. 

l^elroska. —  Daugherty  v.  Gouff,  23  Nebr. 
105,  36  N.  W.  351." 

'New  Jersey. —  Howe  v.  Smeeth,  etc.,  Co., 
(K  J.  1900)  48  Atl.  24. 

NeiD  York. —  Evansville  Nat.  Bank  v.  Kauf- 
mann,  93  N.  Y.  273,  45  Am.  Rep.  204;  Van 
Santen  v.  Standard  Oil  Co.,  81  N.  Y.  171; 
Devlin  v.  New  York,  63  N.  Y.  8  ;  Bordwell  v. 
Collie,  45  N.  Y.  494;  Fulton  F.  Ins.  Co.  v. 
Baldwin,  37  N.  Y.  648  ;  McBride  v.  Farmers' 
Bank,  26  N.  Y.  450 :  In  re  Daly,  58  N.  Y.  App. 
Div.  49,  68  N.  Y.  Suppl.  596:  Sears  v.  Con- 
over,  3  Keyes  (N.  Y.)  113:  Hand  v.  Brooks, 
21  N.  Y.  App.  Div.  489,  47  N.  Y.  Suppl.  583 ; 
Van  Dyke  v.  Gardner,  22  Misc.  (N.  Y.)  113, 
49  N.  Y.  Suppl.  328:  Rochester  Lantern  Co. 
V.  Stiles,  etc..  Press  Co.,  16  N.  Y.  Suppl.  781, 
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absence  of  any  provision  or  stipulation  in  the  agreement  or  contract  to  the  contrary.^ 


40  N.  Y.  St.  851;  Peckham  v.  Smith,  9  How. 
Pr.  (N.  Y.)  436. 

01x10. —  Stoutenberg  v.  Freese,  2  Ohio  Dec. 
463. 

Ore-f/on.— Mitchell  v.  Taylor,  27  Oreg.  377, 

41  Pac.  119. 

South  Carolina. —  But  see  Breen  v.  Ingram, 
1  Bay  (S.  C.)  173. 

Tennessee. —  Smith  v.  Hubbard,  85  Tenn. 
306,  2  S.  W.  569. 

Texas. —  Peevy  v.  Hurt,  32  Tex.  146.  But 
see  Holliman  v.  Rogers,  6  Tex.  91. 

United  States. —  Delaware  CJounty  v.  Die- 
bold  Safe,  etc.,  Co.,  133  U.  S.  473,  10  S.  Ct. 
399,  33  L.  ed.  674. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  24 
et  seq. ;  and  supra,  I,  D. 

A  claim  for  money  overpaid  in  discharge  of 
an  obligation  is  assignable.  Lawyers'  Surety 
Co.  V.  Reinach,  25  Misc.  (N.  Y.)  150,  54  N.  Y. 
Suppl.  205;  First  Presb.  Soc.  v.  Ayer,  25 
Wkly.  Dig.  (N.  Y.)  402;  Lawler  v.  Jennings, 
18  Utah  35,  55  Pac.  60. 

Agreement  to  pay  railroad,  its  successors 
and  assigns,  certain  sum  after  the  railroad 
is  constructed  between  certain  points  is  as- 
signable. Wilks  V.  Georgia  Pac.  R.  Co.,  79 
Ala.  180;  Smith  v.  Hollett,  34  Ind.  519;  Mich- 
igan Midland,  etc.,  R.  Co.  v.  Bacon,  33  Mich. 
466 ;  Stevens  v.  Corbitt,  33  Mich.  458. 

Agreement  to  sell  and  deliver  goods  for 
fixed  price  in  cash  is  assignable.  Sears  V. 
Conover,  3  Keyes  (N.  Y.)  113;  Tyler  v.  Bar- 
rows, 6  Rob.  (N.  Y.)  104;  Arkansas  Valley 
Smelting  Co.  v.  Belden  Min.  Co.,  127  U.  S. 
379,  8  S.  Ct.  1308,  32  L.  ed.  246.  Contract  to 
sell  piano,  to  be  selected  by  party  wishing  to 
buy,  is  assignable  by  proposed  purchaser. 
Groot  V.  Story,  41  Vt.  533.  Contract  by  which 
A  agrees  to  sell  and  B  to  buy  all  grapes  to  be 
grown  from  certain  vines  for  a  period  of  ten 
years  is  assignable.  La  Rue  v.  Groezinger,  84 
Cal.  281,  24  Pac.  42,  8  Am.  St.  Rep.  179.  But 
see  Worden  v.  Chicago,  etc.,  R.  Co.,  82  Iowa 
735,  48  N.  W.  71.  One  who  has  agreed  to  de- 
liver to  another  in  future  certain  trees  not 
then  grown,  for  a  price  certain  per  tree,  can, 
in  equity,  assign  the  contract  so  as  to  give  his 
assignee  the  right  to  perform  the  same  and 
to  look  to  the  other  contracting  party  for  the 
payment  of  the  purchase-money.  Parsons  v. 
Woodward,  22  N.  J.  L.  196.  But  'see  Van 
Rensselaer  v.  Aikin,  44  N.  Y.  126,  where  it 
was  decided  that  a  projnise  to  pay  to  a  per- 
son named  certain  subscriptions,  to  be  ex- 
pended in  repairing  the  road  in  front  of  an- 
other's house,  cannot  be  assigned  by  him  so 
as  to  authorize  the  assignee  to  do  the  work 
and  collect  the  subscriptions. 

An  assignment  of  all  one's  interest  in  goods 
in  charge  of  a  common  carrier  passes  the 
right  of  action  against  the  carrier  for  non-de- 
livery under  the  contract.  Waldron  v.  Wil- 
lard,  17  N.  Y.  466.  See  Boston  Ice  Co.  v.  Pot- 
ter, 123  Mass.  28,  25  Am.  Rep.  9;  Schmaling 
V.  Thonilinson,  1  Marsh.  500,  6  Taunt.  147,  1 
E.  C.  L.  549. 


A  right  to  receive  goods  from  another  may 
be  assigned.  Larson  v.  Cook,  85  Wis.  564,  55 
N.  W.  703. 

Contract  by  one  for  drilling  an  oil-well  on 

lands  of  another,  under  circumstances  show- 
ing that  many  men  would  be  required  to  do 
the  work,  is  assignable  by  the  contractor. 
Galey  v.  Mellon,  172  Pa.  St.  443,  33  Atl.  560. 

Contracts  in  partial  restraint  of  trade  may 
be  assigned.  California  Steam  Nav.  Co.  v. 
Wright,  6  Cal.  258,  65  Am.  Dec.  511;  Hedge 
V.  Lowe,  47  Iowa  137;  Up  River  Ice  Co.  v. 
Denier,  114  Mich.  296,  72  N.  W.  157,  68  Am. 
St.  Rep.  480;  Francisco  v.  Smith,  143  N.  Y. 
488,  38  N.  E.  980,  62  N".  Y.  St.  803 ;  Diamond 
Match  Co.  V.  Roeber,  106  N.  Y.  473,  13  N.  E. 
419,  60  Am.  St.  Rep.  464;  Greite  v.  Henricks, 
71  Hun  (N.  Y.)  7,  24  N.  Y.  Suppl.  545,  53 
N.  Y.  St.  851 ;  Barber  Asphalt  Paving  Co.  v. 
Brand,  7  N.  Y.  Suppl.  744,  27  N.  Y.  St.  883. 
See,  contra,  Hillman  v.  Shannahan,  4  Oreg. 
163,  18  Am.  Rep.  281. 

Contract  of  a  railroad  company  that,  in 
consideration  of  the  building  of  certain  fur- 
naces upon  its  right  of  way,  it  would  trans- 
port ore  and  metal  to  and  from  such  furnaces 
at  a  given  rate  for  the  term  of  ten  years,  when 
required  to  do  so  by  the  other  contracting 
party,  is,  upon  the  completion  of  the  furnaces, 
assignable  by  the  other  contracting  party. 
Himrod  Furnace  Co.  v.  Cleveland,  etc.,  R.  Co., 
22  Ohio  St.  451. 

Contract  to  convey  to  A  at  any  time  within 
five  months,  on  his  request  in  writing,  certain, 
lands,  part  cash,  deferred  payments  in  one 
and  two  years,  covenants  and  agreements  to 
extend  to  heirs,  personal  representatives,  and 
assigns  of  respective  parties,  is  not  personal 
and  may  be  assigned.  Rice  v.  Gibbs,  33  Nebr. 
460,  50  N.  W.  436. 

Money  due  under  contract  partly  performed 
may  be  assigned.  Rodgers  v.  Torrent,  111 
Mich.  680,  70  N.  W.  335 ;  Alden  v.  George  W. 
Frank  Imp.  Co.,  57  Nebr.  67,  77  N.  W.  369; 
Anniston  Nat.  Bank  v.  Durham  School  Com- 
mittee, 121  N.  C.  107,  28  S.  E.  134:  Parsons 
V.  Baltimore  Bldg.,  etc..  Assoc.,  44  W.  Va.  335, 
29  S.  E.  999,  67  Am.  St.  Rep.  769. 

39.  Parties  may  stipulate  that  contract 
shall  not  be  assignable. —  Tabler  v.  Sheffield 
Land,  etc.,  Co.,  79  Ala.  377,  58  Am.  Rep.  593 ; 
Deffenbaugh  v.  Foster,  40  Ind.  382:  Andrew 
v.  Meyerdirck,  87  Md.  511,  40  Atl.  173  :  Omaha 
V.  Standard  Oil  Co.,  55  Nebr.  337,  75  N.  W. 
859.  But  compare  Board  Trustees  School 
Dist.  No.  1  V.  Whalen,  17  Mont.  1.  41  Pac. 
849;  and  see,  contra,  Manchester  r.  Kendall, 
103  N.  Y.  638.  Provision  against  assignabil- 
ity may  be  waived  by  conduct  of  parties. 
Grigg  V.  Landis,  21  N."  J.  Eq.  494 :  Brewster 
V.  Hornellsville,  35  N.  Y.  App.  Div.  161,  54 
N.  Y.  Suppl.  904.  Does  not  prevent  equitable 
assignment  as  to  third  parties.  Hackett  r. 
Campbell,  10  N.  Y.  App.  Div.  523,  42  N.  Y. 
Suppl.  47  :  In  re  Turcan,  40  Ch.  D.  5.  58  L.  J. 
Ch.  101,  59  L.  T.  Rep.  N.  S.  712,  37  Wkly. 
Rep.  70. 
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or  unless  there  exists  a  prohibitory  statute  forbidding  the  assignment  of  such 
rights.^^ 

(ii)  Public  Contracts.  The  same  rule  is  applicable  to  public  contracts  as 
to  private  contracts,  except  as  modified  by  statute/^ 

b.  Exceptions  —  (i)  Contractual  Rights  Coupled  With  Liabilities. 
If  the  rights  arising  out  of  the  contract  are  coupled  with  a  liability  thereunder, 
they  cannot  be  assigned.^ 

(ii)  Contracts  Involving  Relations  of  Personal  Confidence.  Con- 
tracts involving  the  relation  of  personal  confidence,  and  such  that  the  party  whose 
agreement  conferred  those  rights  must  have  intended  them  to  be  exercised  only 
by  him  in  whom  he  actually  confided,  are  not  transferable.^ 


40.  Prohibited  by  statute.— Way  v.  Chicago, 
etc.,  R.  Co.,  64  Iowa  48,  19  N.  W.  828,  52  Am. 
Rep.  431;  Roger  Wiiliams  Ins.  Co.  v.  Car- 
rington,  43  Mich.  252,  5  N.  W.  303. 

41.  There  is  nothing  in  the  nature  of  con- 
tracts for  public  work  that  forbids  their  as- 
signment by  the  contractor.  Most  laws  gov- 
erning the  letting  of  public  contracts  provide 
that  the  work  must  be  let  to  the  lowest  re- 
sponsible bidder,  and  the  personality  of  the 
bidder  does  not  enter  into  the  consideration, 
it  being  usually  provided  that  the  work  shall 
be  done  according  to  a  certain  plan  and  sub- 
ject to  the  approval  of  a  designated  oflBcer. 

California. —  Anderson  v.  De  Urioste,  96 
Cal.'404,  31  Pac.  266;  Taylor  v.  Palmer,  31 
Cal.  240;  Cochran  v.  Collins,  29  Cal.  129. 

Illinois. —  Carlyle  v.  Carlyle  Water,  etc., 
Co.,  140  111.  445,  29  N.  E.  556. 

Massachusetts. —  But  see,  contra,  Pike  v. 
Waltham,  168  Mass.  581,  47  N.  E.  437. 

Missouri. —  St.  Louis  v.  Clemens,  42  Mo.  69. 

Neio  York. — Devlin  v.  New  York,  63  N.  Y.  8. 

Ohio. —  Corry  v.  Gaynor,  22  Ohio  St.  584 ; 
Ernst  V.  Kunkle,  5  Ohio  St.  520. 

Pennsylvania. —  Philadelphia  v.  Loekhardt, 
73  Pa.  St.  211. 

South  Carolina. —  Columbia  Water  Power 
Co.  V.  Columbia,  5  S.  C.  225. 

South  Dakota. — Carter  v.  State,  8  S.  D.  153, 
65  N.  W.  422. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  26. 

But  as  to  contracts  to  which  the  United 
States  is  a  party  see  U.  S.  Rev.  Stat.  (1878), 
§§  3477,  3737;  Flint,  etc.,  R.  Co.  v.  U.  S.,  112 
U.  S.  762,  5  S.  Ct.  368,  28  L.  ed.  862;  U.  S.  V. 
Gillis,  95  U.  S.  407,  24  L.  ed.  503. 

42.  Parsons  v.  Woodward,  22  N.  J.  L.  196 ; 
Arkansas  Valley  Smelting  Co.  v.  Belden  Min. 
Co.,  127  U.  S.  379,  8  S.  Ct.  1308,  32  L.  ed. 
246 ;  Winchester  v.  Davis  Pyrites  Co.,  67  Fed. 
45,  28  U.  S.  App.  353,  14  C.  C.  A.  300;  British 
Waggon  Co.  v.  Lea,  5  Q.  B.  D.  149,  44  J.  P. 
440,  49  L.  J.  Q.  B.  321,  42  L.  T.  Rep.  N.  S. 
437,  28  Wkly.  Rep.  349;  Robson  v.  Drum- 
mond,  2  B.  &  Ad.  30S,  9  L.  J.  K.  B.  0.  S.  187, 
22  E.  C.  L.  132. 

But  assignee  of  a  bond  with  reciprocal  cove- 
nants may  maintain  an  action  against  the 
obligor  upon  showing  that  the  undertaking  of 
the  latter  has  become  absolute  by  the  per- 
formance of  the  conditions  by  the  obligee. 
Brown  v.  Chambers,  12  Ala.  69^7. 

43.  Contracts  involving  personal  skill  and 
confidence  are  not  assignable. 

[II,  B.  7,  a,  (I)] 


Calif orhia.—ContY3iGt  between  attorney  and 
client.  Taylor  v.  Black  Diamond  Coal  Min. 
Co.,  86  Cal.  589,  25  Pac.  51. 

Indiana. —  Contract  for  sale  of  machine, 
with  warranty  thereof,  is  not  assignable  by 
seller.  Sprankle  v.  Trulove,  22  Ind.  App.  577, 
54  N.  E.  461. 

Iowa. — Contract  for  sale  of  goods  on  credit, 
and  the  exclusive  handling  of  the  same. 
Schoonover  v.  Osborne,  108  Iowa  453,  79 
N.  W.  263;  Rappleye  v.  Racine  Seeder  Co., 
79  Iowa  220,  44  N.  W.  363,  7  L.  R.  A.  139. 

Louisiana. — Contract  to  take  one  as  a  part- 
ner. Grayson  v.  Whatley,  15  La.  Ann.  525; 
Taylor  v.  Penny,  5  La.  Ann.  7. 

Massachusetts. —  Pike  v.  Waltham,  168 
Mass.  581,  47  N.  E.  437. 

Michigan. —  Marquette  v.  Wilkinson,  119 
Mich.  413,  78  N.  W.  474,  43  L.  R.  A.  840; 
Edison  v.  Babka,  111  Mich.  235,  69  N.  W. 
499.  Contract  to  work  land  on  shares.  Litka 
V.  Wilcox,  39  Mich.  94. 

Missouri. —  Prather  v.  McEvoy,  8  Mo.  661; 
Bothick  V.  Purdy,  3  Mo.  82;  Butts  v.  Mc- 
Murry,  74  Mo.  App.  526 ;  Boykin  v.  Campbell, 
9  Mo.  App.  495. 

Nebraska. —  Zetterlund  v.  Texas  Land,  etc., 
Co.,  55  Nebr.  355,  75  N.  W.  860. 

New  Yorfc.— Daly  v.  Stetson,  118  N.  Y. 
269,  23  N.  E.  369,  28  N.  Y.  St.  827;  Fried- 
lander  V.  New  York  Plate  Glass  Ins.  Co.,  38 
N.  Y.  App.  Div.  146,  56  N.  Y.  Suppl.  583; 
Jessel  V.  Williamsburg  Ins.  Co.,  3  Hill  (N.  Y.) 
88;  Hayes  v.  Willio,  4  Daly  (N.  Y.)  259; 
Martin  v.  Piatt,  5  N.  Y.  St.  284;  Nixon  v. 
Zuricaldy,  2  Misc.  (N.  -Y.)  541,  24  N.  Y. 
Suppl.  121  [affirmed  in  4  Misc.  (N.  Y.)  615, 
24  N.  Y.  Suppl.  1150]. 

South  Dakota. —  Carter  v.  State,  8  S.  D. 
153,  65  N.  W.  422. 

Texas. —  Hudson  v.  Farris,  30  Tex.  574. 

United  States. —  Horst  v.  Roehm,  84  Fed. 
565. 

England. —  Between  author  and  publisher. 
Griffith  V.  Tower  Pub.  Co.,  [1897]  1  Ch.  21, 
66  L.  J.  Ch.  12,  75  L.  T.  Rep.  N.  ,S.  330,  45 
Wkly.  Rep.  73.  Involving  skill  on  part  of 
manufacturer.  Dr.  Jaeger's  Sanitary  Woollen 
Co.  V.  Walker,  77  L.  T.  Rep.  N.  S.  180. 

An  instrument  which  gives  to  a  person  an 
option  to  buy  land,  upon  the  performance  of 
certain  conditions,  which  he  may  or  may  not 
perform,  as  he  may  elect,  may  not  be  assign- 
able by  such  person  before  he  has  acquired 
any  right  of  property  under  it  by  performing 
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(ill)  CoNTBACTS  For  Personal  Services.  Contracts  for  personal  services 
are  not  assignable.^ 

8.  Torts  —  a.  In  General.  In  distinguishing  between  rights,  growing  out  of 
tortious  acts,  that  are  assignable  and  such  as  are  not  assignable,  the  test  most  gen- 
erally applied  is  that  if  the  right  of  action  arising  from  the  act  is  in  its  nature 
such  that  it  will,  upon  the  death  of  the  party  aggrieved,  survive  to  his  personal 
representatives,  it  is  assignable,  and  that  if  it  will  not  thus  survive  it  is  not 
assignable.*^ 


the  conditions,  but  it  is  assignable  in  equity 
after  that  time.  Perkins  v.  Hadsell,  50  111. 
216. 

Contracts  for  support  and  maintenance  are 

not  assignable.  Thus,  a  contract  for  the  main- 
tenance of  the  poor  of  a  county  (Burger  v. 
Rice,  3  Ind.  125 ) ,  contract  of  son  for  support 
of  his  parents  during  their  lifetime  (Clinton 
V.  Fly,  10  Me.  292),  or  a  contract  to  support 
parents  (Clinton  v.  Fly,  10  Me.  292;  Rollins 
V.  Riley,  44  N.  H.  9 ;  Bethlehem  v.  Annis,  40 
N.  H.  34,  77  Am.  Dec.  700 ;  Eastman  v.  Batch- 
elder,  36  N.  H.  141,  72  Am.  Dec.  295  ;  Flan- 
ders V.  Lamphear,  9  N.  H.  201 )  is  not  assign- 
able. Duty  to  take  care  of  brother  and  main- 
tain him  in  sickness  and  in  health  not  assign- 
able.  Balch  V.  Smith,  12  N.  H.  437. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  29. 

County  commissioners'  court  contracted 
with  a  person  to  subdivide  school  lands  into 
tracts  of  one  hundred  and  sixty  acres,  after 
personal  inspection  by  the  contractor,  who 
was  to  divide  them,  according  to  quality,  into 
first,  second,  and  third-class  lands,  and,  after 
surveying  them,  to  make  a  sworn  report. 
It  was  held  that  the  contract  involved  a  per- 
sonal trust  and  was  not  assignable.  Palo 
Pinto  County  v.  Gano,  60  Tex.  249. 

Payments  due  and  to  become  due  to  a  con- 
tractor under  contract  requiring  personal  skill 
may  be  assigned  by  him.  Sharp  v.  Edgar,  3 
Sandf.  (N.  Y.)  379. 

Where  a  city  water  company  contracted,  by 
its  franchise,  to  supply  the  station  of  a  city's 
electric  plant  with  water  at  a  specific  monthly 
rental,  the  fact  that  the  company  agreed  that 
the  rental  should  be  paid  at  the  end  of  the 
month  did  not  destroy  the  assignability  of  the 
contract  on  the  ground  that  a  special  confi- 
dence was  placed  in  the  city,  if  it  does  not 
appear  that  the  city's  lessee,  seeking  to'  en- 
force the  contract,  relied  on  such  stipulation 
or  refused  to  pay  the  rent  in  advance.  Jen- 
kins V.  Columbia  Land,  etc.,  Co.,  13  Wash. 
502,  43  Pae.  328. 

Where  a  contract  p'ersonal  in  its  nature  is 
made  with  a  firm  it  cannot  be  assigned  to  one 
member  thereof  by  the  other.  D.  C.  Hardy 
Implement  Co.  v.  South  Bend  Iron  Works,  129 
Mo.  222,  31  S.  W.  599. 

Where  a  railroad  agreed  to  take  a  certain 
amount  of  coal  from  a  certain  vein  of  a  cer- 
tain coal  company,  an  assignee  of  the  prop- 
erty of  the  coal  company  and  of  the  contract 
to  take  coal  could  not  compel  the  railroad 
company  to  take  the  coal.  La  Rue  v.  Groe- 
7inger,  "84  Cal.  281,  24  Pac.  42,  18  Am.  St. 
Rep.  179. 


44.  California. —  Fitch  v.  Brockmon,  3  Cal. 
348. 

Illinois. —  Sloan  i?..  Williams,  138  111.  43,  27 
N.  E.  531,  12  L.  R.  A.  496. 

Kentucky. — Davenport  v.  Gentry,  9  B.  Mon. 
(Ky.)  427;  Henry  v.  Hughes,  1  J.  J.  Marsh. 
(Ky.)  453;  Force  v.  Thomason,  2  Litt.  (Ky.) 
166.  Compare  Hazel  v.  McCloskey,  6  Ky.  L. 
Rep.  736. 

Missouri. — ^Redheffer  v.  Leathe,  15  Mo.  App. 
12. 

Nebraska. — Hilton  v.  Crooker,  30  Nebr.  707, 
47  N.  W.  3. 

Ohio. —  Chapin  v.  Longworth,  31  Ohio  St. 
421. 

United  States. —  Bancroft  v.  Scribner,  72 
Fed.  988,  44  U.  S.  App.  480,  21  C.  C.  A.  352. 

But  this  rule  does  not  apply  to  involuntary 
servitudes,  paupers,  criminals,  etc.  Wilson  v. 
Church,  1  Pick.  (Mass.)  23;  Horner  v.  Wood, 

23  N.  Y.  350. 

45.  Survivorship  as  test  of  assignability. — 
Iowa. —  Taylor  v.  Galland,  3  Greene  ( Iowa ) 
17. 

Kansas. —  Stewart  v.  Balder ston,  10  Kan. 
131;  Noble  v.  Hunter,  2  Kan.  App.  538,  43 
Pac.  994. 

Michigan. —  Stebbins  v.  Dean,  82  Mich.  385, 
46  N.  W.  778 ;  Finn  v.  Corbitt,  36  Mich.  318. 

Minnesota. —  Tuttle  v.  Howe,  14  Minn.  145, 
100  Am.  Dee.  205. 

Mississippi. —  Fink  v.  Henderson,  74  Miss. 
8,  19  So.  892. 

Missouri. —  Chouteau  v.  Boughton,  100  Mo. 
406,  13  S.  W.  877;  McPherson  First  Nat. 
Bank  v.  George  R.  Barse  Live  Stock  Commis- 
sion Co.,  61  Mo.  App.  143;  State  v.  Heckart, 
49  Mo.  App.  280. 

New  York. —  Zabriskie  v.  Smith,  13  N.  Y. 
322,  64  Am.  Dec.  551;  Graves  v.  Spier,  58 
Barb.  (N.  Y.)  349;  Grocers  Nat.  Bank  t'. 
Clark,  48  Barb.  (N.  Y.)  26;  Dininny  v.  Fay, 
38  Barb.  (N.  Y.)  18;  Gould  v.  Gould,  36 
Barb.  (N.  Y.)  270:  Foy  v.  Troy,  etc.,  R.  Co., 

24  Barb.  (N.  Y.)  382;  Butler  r.  New  York, 
etc.,  R.  Co.,  22  Barb.  (N.  Y.)  110;  Rutherford 
V.  Aiken,  3  Thomps.  &  C.  (N.  Y.)  60:  Purple 
V.  Hudson  River  R.  Co.,  4  Duer  (N.  Y.)  74; 
Freeman  v.  Newton,  3  E.  D.  Smith,  (N.  Y.) 
246;  Lamphere  v.  Hall,  26  How.  Pr.  (N.  Y.) 
509. 

Pennsylvania. —  North  r.  Turner,  9  Serg. 
&  R.  (Pa.)  244. 

Texas. —  Stewart  V.  Houston,  etc.,  R.  Co., 
62  Tex.  246;  Galveston,  etc.,  R.  Co,  v.  Free- 
man, 57  Tex.  156. 

Washington. —  Slauson  r.  Schwabacher,  4 
Wash.  783,  31  Pac.  329,  31  Am.  St.  Rep.  948. 
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b.  Personal  Torts.  A  right  of  action  for  a  personal  tort  —  such  as  slander, 
breach  of  promise  of  marriage,  assault  and  battery,  false  imprisonment,  malicious 
prosecution,  and  kindred  wrongs  —  is  not  assignable  either  at  law  or  in  equity.*^ 

e,  Torts  to  Property.  Bat  a  right  of  action  for  a  tortious  act  occasioning 
injury  to  property  —  such  as  trespasses,  the  conversion  of  personal  property,  or 
actions  on  the  case  for  negligence  resulting  in  the  damage  or  destruction  of  prop- 
erty —  are  assignable.^"^ 


Wisconsin. —  Lehmann  v.  Farwell,  95  Wis. 
185,  70  N.  W.  170,  60  Am.  St.  Rep.  Ill,  37 
L.  R.  A.  333;  Day  v.  Vinson,  78  Wis,  198,  47 
N.  W.  269,  10  L.  R.  A.  205;  Gates  v.  Northern 
Pac.  R.  Co.,  64  Wis.  64,  24N".  W.  494;  Webber 
V.  Quaw,  46  Wis.  118,  49  N.  W.  830;  McAr- 
tlmr  V.  Green  Bay,  etc..  Canal  Co.,  34  Wis. 
139. 

United  States. —  Comegys  v.  Vasse,  1  Pet. 
(U.  S.)  193,  7  L.  ed.  108. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §§  39, 
42  et  seq. ;  and  Abatement  and  Revival,  III, 
A,  3,  b,  (II)  [1  Cyc.  49]. 

46.  In  this  class  of  cases  the  damages  are 
said  to  consist  entirely  of  personal  suffering, 
mental  or  corporeal,  and  must  be  recovered, 
if  at  all,  by  the  person  injured. 

California. —  Archer  v.  Freeman,  124  Cal. 
528,  57  Pac.  474 ;  Lawrence  v.  Martin,  22  Cal. 
173;  Oliver  v.  Walsh,  6  Cal.  456. 

Georgia. —  Central  R.,  etc.,  Co.  v.  Bruns- 
wick, etc.,  R.  Co.,  87  Ga.  386,  13  S.  E.  520. 

Illinois. —  North  Chicago  St.  R.  Co.  v.  Ack- 
ley,  171  111.  100,  49  N.  E.  22,  44  L.  R.  A.  177; 
Chicago,  etc.,  R.  Co.  v.  Maher,  91  111.  312; 
Chicago  General  R.  Co.  v.  Capek,  82  111.  App. 
168. 

Iowa. —  Unliquidated  claims  for  personal 
injuries  may  be  assigned.  Hawley  v.  Chicago, 
etc.,  R.  Co.,  71  Iowa  717,  29  N.  W.  787 ;  Vi- 
mont  V.  Chicago,  etc.,  R.  Co.,  64  Iowa  513,  17 
N.  W.  31,  21  N.  W.  9;  Clews  ?;.  Traer,  57 
Iowa  459,  10  N.  W.  838;  Gray  v.  McCallister, 
50  Iowa  497;  Weire  v.  Davenport,  11  Iowa 
49,  77  Am.  Dec.  132.  But  see  Crook  v.  Gruell, 
82  Iowa  736,  47  N.  W.  1081. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Cheno- 
weth,  4  Kan.  App.  810,  49  Pac.  155. 

Kentucky. —  Com.  v.  Fuqua,  3  Litt.  ( Ky. ) 
41. 

Maine. —  Averill  v.  Longfellow,  66  Me.  237 ; 
McGlinchy  v.  Hall,  58  Me.  152. 

Massachusetts. —  Linton  v.  Hurley,  104 
•Mass.  353;  Rice  v.  Stone,  1  Allen  (Mass.) 
566. 

Minnesota. —  Hunt  v.  Conrad,  47  Minn.  557, 
50  N.  W.  614,  14  L.  R.  A.  512. 

Missouri. — Renfro  v.  Prior,  24  Mo.  App.  402. 

New  EampsTiire. —  Jordan  v.  Gillen,  44 
N.  H.  65. 

'New  Yorfc .—  Pulver  v.  Harris,  52  N.  Y.  73; 
Hyslop  V.  Randall,  4  Duer  (N.  Y.)  660;  Hodg- 
inan  v.  Western  R.  Corp.,  7  How.  Pr.  (N.  Y.) 
492;  People  v.  Tioga  Common  Pleas,  19  Wend. 
(N.  Y.)  73;  Hudson  v.  Plets,  11  Paige  ,(N.  Y.) 
180.  But  see  Birch  v.  Metropolitan  El.  R. 
Co.,  15  Daly  (N.  Y.)  453,  8  N.  Y.  Suppl.  325. 

Ohio. —  Grant  v.  Ludlow,  8  Ohio  St.  1. 

Pennsylvania. —  Sommer       Wilt,  4  Serg. 
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&  R.  (Pa.)  19;  Yonkers  v.  Pennsylvania  R. 
Co.,  18  Lane.  L.  Rev.  84. 

South  Carolina. —  Miller  v.  Newell,  20  S.  C. 
123,  47  Am.  Rep.  833. 

Texas. — Stewart  v.  Houston,  etc.,  R.  Co.,  62 
Tex.  246. 

Virginia. —  Dillard  v.  Collins,  25  Gratt. 
(Va.)  343. 

Washington. —  Slauson  v.  Schwabacher,  4 
Wash.  783,  31  Pac.  329,  31  Am.  St.  Rep. 
948.  _ 

Wisconsin. —  John  V.  Farwell  Co.  v.  Wolf, 
96  Wis.  10,  70  N.  W.  289,  71  N.  W.  109,  65 
Am.  St.  Rep.  22,  37  L.  R.  A.  138;  St.  Joseph 
Mfg.  Co.  V.  Miller,  69  Wis.  389,  34  N.  W.  235 ; 
Kusterer  v.  Beaver  Dam,  56  Wis.  471,  14 
N.  W.  617,  43  Am.  Rep.  725.  But  see  Murray 
V.  Buell,  76  Wis.  657,  45  N.  W.  667,  20  Am. 
St.  Rep.  92. 

United  States. —  Comegys  v.  Vasse,  1  Pet. 
(U.  S.)  193,  7  L.  ed.  108.  And  no  change  was 
made  in  this  rule  by  the  statute  providing 
that  suits  by  assignees  could  not  be  prose- 
cuted in  the  courts  of  the  United  States  un- 
less the  assignors  of  the  causes  of  action  sued 
on  could  have  prosecuted  such  suits.  North- 
ern Ins.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  5  Mc- 
Crary  (U.  S.)  126,  15  Fed.  840;  Ware  v. 
Brown,  2  Bond  (U.  S.)  267,  29  Fed.  Cas. 
No.  17,170. 

England. —  Chamberlain  v.  Williamson,  2 
M.  &  S.  408,  15  Rev.  Rep.  295. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  42. 

Claim  for  damages  for  reading  false  hour 
in  summons  not  assignable.  Lamphere  v. 
Hall,  26  How.  Pr.  (N.  Y.)  509. 

Under  Wisconsin  statutes,  actions  for  as- 
sault and  battery,  for  false  imprisonment, 
and  other  wrongs  to  the  person  survive.  Yet 
it  has  been  held  that  cause  of  action  arising 
out  of  a  conspiracy  to  drive  defendant  out  of 
business  is  not  assignable.  Murray  v.  Buell, 
76  Wis.  657,  45  N.  W.  667,  20  Am.  St.  Rep. 
92. 

47.  California. —  Lehmann  v.  Schmidt,  87 
Cal.  15,  25  Pac.  161. 

Connecticut. —  Claim  for  wilfully  and  mali- 
ciously mutilatijig  property  assignable.  Whit- 
aker  v.  Gavit,  18  Conn.  522. 

Illinois. —  But  see,  contra,  Chicago,  etc.,  R. 
Co.  V.  Maher,  91  111.  312. 

Iowa. —  Torts  affecting  rights  in  re  and 
ad  rem  are  assignable.  Taylor  v.  Galland,  3 
Greene  (Iowa)  17.  A  right  of  action  for  neg- 
ligently killing  sto€k  may  be  assigned.  Ever- 
ett V.  Central  Iowa  R.  Co.,  73  Iowa  442,  35 
N.  W.  609. 

Kansas. —  Claim  for  moneys  tortiously  ob- 
tained may  be  assigned.    Whitford  v.  Lynch, 
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d.  Rights  of  Action  For  Fraud  or  Deceit.  Actions  for  deceit  or  growing  out 
of  frauds  which  do  not  properly  fall  in  either  of  the  classes  just  mentioned  have, 
in  some  jurisdictions,  been  said  to  be  assignable,  while  in  others  the  contrary  rule 
has  been  laid  down.^^ 

Q.  Verdicts  and  Judgments  in  Actions  For  Torts.    In  some  jurisdictions  it  is 


10  Kan.  180;  Stewart  v.  Balderston,  10  Kan. 
131. 

Michigan. —  Finn  v.  Corbitt,  36  Mich.  318. 

Mississippi. —  Claim  for  negligent  killing  of 
a  horse  is  assignable.  Chicago,  etc.,  K.  Co.  v. 
Packwood,  59  Miss.  280. 

Missouri. —  Snyder  v.  Wabash,  etc.,  R.  Co., 
86  Mo.  613.  Although  the  code  declares  that 
it  shall  not  be  deemed  to  authorize  the  as- 
signment of  things  in  action  not  arising  out 
of  contract.  Doering  v.  Kenamore,  86  Mo.  588 
loverruling  Wallen  v.  St.  Louis,  etc.,  R.  Co., 
74  Mo.  521]. 

Isfeio  Hampshire. —  Jordan  v.  Gillen,  44 
N.  H.  424. 

'New  Yorfc.— Hyde  v.  Tuffts,  45  N.  Y.  Super. 
Ct.  56;  Fried  v.  New  York  Cent.  R.  Co.,  1 
Sheld.  (N.  Y.)  1,  25  How.  Pr.  (N.  Y.)  285. 
Compare  Gillet  v.  Fairchild,  4  Den.  (N.  Y.) 
80. 

Oregon. —  Dahms  v.  Sears,  13  Oreg.  47,  11 
Pac.  891. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Henderson,  1  Lea  (Tenn.)  1. 

Texas.-^-QuU,  etc.,  R.  Co.  V.  Jones,  3  Tex. 
App.  Civ.  Cas.  §  14. 

United  States. —  Davis  v.  St.  Louis,  etc.,  R. 
Co.,  25  Fed.  786. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  44. 

A  claim  for  the  conversion  of  personal  prop- 
erty may  be  assigned,  either  by  assigning 
the  claim  or  by  assigning  the  property  con- 
verted. 

Alabama. —  See,  contra,  Foster  v.  Goree,  5 
Ala.  424;  Dunklin  v.  Wilkins,  5  Ala.  199; 
Goodwyn  v.  Lloyd,  8  Port.  (Ala.)  237. 

California. —  Lazard  v.  Wheeler,  22  Cal. 
139.  . 

Kentucky. —  But  see,  contra,  Young  v.  Fer- 
guson, 1  Litt.  (Ky.)  298;  Stogdell  v.  Fugate, 
2  A.  K.  Marsh.  (Ky.)  136. 

Maryland. —  Leighton  v.  Preston,  9  Gill 
(Md.)  201. 

Michigan. —  Smith  v.  Thompson,  94  Mich. 
381,  51  N.  W.  168;  Finn  v.  Corbitt,  36  Mich. 
318;  Grant  v.  Smith,  26  Mich.  201;  Brady  v. 
Whitney,  24  Mich.  154;  Final  v.  Backus,  18 
Mich.  218. 

Missouri. —  Smith  v.  Kejmett,  18  Mo.  154; 
Dickson  v.  Merchants  Elevator  Co.,  44  Mo. 
App.  498;  Hamlin  V.  Carruthers,  19  Mo.  App. 
567;  Gpodger  v.  Finn,  10  Mo.  App.  226. 

Mississippi. —  Davis  v.  Herndon,  39  Miss. 
484. 

Neio  York. —  Richtemever  v.  Remsen,  38 
N.  Y.  206;  McKee  v.  Judd,  12  N.  Y.  622,  64 
Am.  Dec.  515;  Hall  v.  Robinson,  2  N.  Y.  293; 
Hawk  V.  Thorn,  54  Barb.  (N.  Y.)  164;  Hoy 
V.  Smith,  49  Barb.  (N.  Y.)  360;  Genet  v. 
Rowland,  45  Barb.  (N.  Y.)  560;  Gould  v. 
Gould,  36  Barb.  (N.  Y.)  270;  Marvin  v. 
Inglis,  39  How.  Pr.  (N.  Y.)  329;  Hassell  v. 


Borden,  1  Hilt.  (N.  Y.)  128.  An  assign- 
ment of  right  of  action  for  conversion  carries 
right  of  action  for  prior  conversion  and  negli- 
gent loss  of  property.  Whitney  v.  Slauson, 
30  Barb.  (N.  Y.)  276. 

North  Carolina. —  Robertson  v.  Stuart,  2 
N.  C.  182. 

Wisconsin. —  McArthur  v.  Green  Bay,  etc., 
Canal  Co.,  34  Wis.  139 ;  Tyson  V.  McGuineas, 
25  Wis.  656. 

United  States. —  Tome  v.  Dubois,  6  Wall. 
(U.  S.)  548,  18  L.  ed.  943. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  45. 

Right  of  action  against  a  common  carrier 
to  recover  the  value  of  property  intrusted  to 
him  is  assignable,  and  the  assignee  may  sue 
in  his  own  name.  Merrill  v.  Grinnell,  30  N.  Y. 
594.  A  right  of  action  against  a  carrier  for 
injury  to  goods  while  the  same  are  in  transit 
is  assignable.  Norfolk,  etc.,  R.  Co.  v.  Read, 
87  Va.  185,  12  S.  E.  395.  To  the  same  effect 
see  Watson  v.  Hoosac  Tunnel  Line  Co.,  14 
Mo.  App.  585;  Smith  v.  New  York,  etc.,  R. 
Co.,  28  Barb.  (N.  Y.)  605,  16  How.  Pr.  (N.  Y.) 
277;  Thurman  v.  Wells,  18  Barb.  (N.  Y.)  500; 
Hudson  V.  Kansas  Pac.  R.  Co.,  9  Fed.  879. 

Right  of  action  for  wrongful  destruction 
of  property  by  fire  not  assignable;  so  held  in 
Kansas.  Kansas  Midland  R.  Co.  v.  Brehm,  54 
Kan.  751,  39  Pac.  690;  Atchison,  etc.,  R.  Co. 
V.  Kansas  Farmers'  Ins.  Co.,  7  Kan.  App.  447, 
53  Pac.  607. 

Right  of  action  for  trespass  to  land  is  as- 
signable. More  V.  Massini,  32  Cal.  590 ;  Gates 
V.  Comstock,  107  Mich.  546,  65  N.  W.  544; 
Grant  v.  Smith,  26  Mich.  201 ;  Chouteau  v. 
Boughton,  100  Mo.  406,  13  S.  W.  877.  But 
see,  contra,  Allen  v.  Macon,  etc.,  R.  Co.,  107 
Ga.  838,  33  S.  E.  696. 

48.  May  be  assigned. — Metropolitan  L.  Ins. 
Co.  V.  Fuller,  61  Conn.  252,  23  Atl.  193,  29 
Am.  St.  Rep.  196;  Dean  v.  Chandler,  44  Mo. 
App.  338 ;  Moore  v.  McKinstry,  37  Hun  (N.  Y.) 
194;  Graves  v.  Spier,  58  Barb.  (N.  Y.)  349; 
Johnston  v.  Bennett,  5  Abb.  Pr.  N.  S.  (N.  Y.) 
331.  But  see,  contra,  Zabriskie  v.  Smith.  13 
N.  Y.  322,  64  Am.  Dec.  551;  Collins  r.  Suau, 
7  Rob.  (N.  Y.)  623;  Hyslop  v.  Randall,  11 
How.  Pr.  (N.  Y. )  97.  See  also  cases  cited 
supra,  notes  16,  17,  p.  14. 

May  not  be  assigned. —  Smith  v.  Thomp- 
son, 94  Mich.  381,  54  N.  W.  168:  Chase  v. 
Boughton,  93  Mich.  285.  54  N.  W.  44:  Lewis 
V.  Rice,  61  Mich.  97.  27  N.  W.  867:  Dayton 
V.  Fargo,  45  Mich.  153,  7  X.  W.  758:  Dickin- 
son V.  SoaA;cr,  44  :Mich.  624,  7  N.  W.  182; 
IMorris  v.  IMorris.  5  INlich.  171:  Killen  r. 
Barnes,  106  Wis.  546.  S2  N.  W.  530:  John.  V. 
Favwoll  Co.  r.  Wolf,  (Wis.  1897)  70  N.  W. 
289:  IMilwaukce.  etc..  R.  Co.  r.  Milwaukee, 
etc.,  R.  Co.,  20  Wis.  165,  88  Am.  Dec.  735. 
See  also  cases  cited  supra,  notes  16,  17,  p.  14. 
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held  that,  although  a  right  of  action  for  personal  torts  cannot  be  assigned,  a  ver- 
dict or  judgment  to  be  rendered  for  such  a  tort  may  be  assigned.^^ 

9.  Statutory  Rights.  There  is  nothing  peculisr  to  rights  conferred  upon  one 
by  statute  that  in  itself  forbids  the  assignment  of  such  rights.  As  to  such  rights, 
it  may  be  said  that  the  assignability  or  non-assign  ability  of  them  depends  in  each 
case  upon  the  language  of  the  statute  conferring  the  rights.  If  the  statute  for- 
bids the  assignment  of  the  right  conferred  by  it,  or  if  the  legislative  intent,  as 
shown  by  the  act,  is  to  confer  a  right^strictly  personal  to  the  person  upon  whom 
it  is  conferred,  then  such  right  is  not  assignable.  In  the  absence  of  such  express 
or  implied  prohibition,  the  assignability  or  n on -assignability  of  rights  conferred  by 
statute  is  to  be  governed  by  the  principles  governing  the  assignability  or  non- 
assignability of  choses  in  action  in  general.  Statutory  rights  giving  compensation 
for  property  loss  suffered  are,  generally,  said  to  be  assignable,  whereas  rights  to 
recover  penalties  and  rights  given  by  statute  for  the  redress  of  personal  wrongs 
are  not  assignable.^^ 


49.  Noble  v.  Hunter,  2  Kan.  App.  538,  43 
Pac.  994;  Kent  v.  Chapel,  (Minn.  1897)  70 
N.  W.  2;  Coughlin  v.  New  York,  etc.,  R.  Co., 
71  N.  Y.  443,  27  Am.  Rep.  75;  Zogbaum  v. 
Parker,  55  N.  Y.  120;  Ely  v.  Cooke,  28  N.  Y. 
365;  Rooney  v.  Second  Ave.  R.  Co.,  18  N.  Y. 
368;  Maekey  v.  Maekey,  43  Barb.  (N.  Y.)  58; 
Nash  V.  Hamilton,  3  Abb.  Pr.  (N.  Y.)  35; 
Countryman  v.  Boyer,  3  How.  Pr.  (N.  Y. ) 
386  [but  see  Brooks  v.  Hanford,  15  Abb.  Pr. 
(N.  Y.)  342];  Ladd  V.  Ferguson,  9  Oreg.  180 
(holding  that  such  a  verdict  may  be  assigned 
to  an  attorney)  ;  Yonkers  v.  Pennsylvania 
R.  Co.,  18  Lane.  L.  Rev.  84. 

But  see,  contra,  that  verdicts  for  personal 
torts  are  not  assignable. 

California. —  Lawrence  v.  Martin,  22  Cal. 
173. 

Georgia. —  Gamble  v.  Central  R.,  etc.,  Co., 
80  Ga.  595,  7  S.  E.  315,  12  Am.  St.  Rep.  276. 

Maine. —  McGlinchy  v.  Hall,  58  Me.  152. 

Massachusetts. —  Rice  v.  Stone,  1  Allen 
(Mass.)  566. 

Minnesota. — Hunt  v.  Conrad,  47  Minn.  557, 
50  N.  W.  614,  14  L.  R.  A.  512. 

South  Carolina. —  Not  assignable  except  in 
the  interests  of  justice.  Duncan  v.  Bloom- 
stock,  2  McCord  (S.  C.)  318,  13  Am.  Dec. 
728. 

Before  it  is  rendered,  judgment  may  be  as- 
signed. North  Chicago  St.  R.  Co.  v.  Ackley, 
171  111.  100,  49  N.  E.  222,  44  L.  R.  A.  177; 
Weire  v.  Davenport,  11  Iowa  49,  77  Am.  Dec. 
132;  Patten  v.  Wilson,  34  Pa.  St.  299. 

While  appeal  is  pending,  judgment  cannot 
be  assigned.  Miller  v.  Newell,  20  S.  C.  123, 
47  Am.  Rep.  833. 

"What  operates  as  equitable  assignment. — 
An  agreement,  at  the  beginning  of  an  action, 
between  attorney  and  client,  that  the  attorney 
is  to  have  a  certain  percentage  of  the  amount 
recovered  in  lieu  of  his  fees,  operates  as  an 
equitable  assignment  of  a  judgment  thereafter 
to  be  obtained  in  that  action,  and  such  an 
assignment  will  be  preferred  to  the  claim  of 
a  creditor  who  attaches  or  garnishes  the  de- 
fendant after  such  an  agreement  has  been 
made.  Schubert  v.  Herzberg,  65  Mo.  App. 
678. 
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50.  Statutory  rights  assignable. —  Califor- 
nia.— Claim  for  damages  by  a  laborer  against 
the  owner  for  not  taking  a  bond  from  a  con- 
tractor for  a  building.  Gibbs  v.  Tally,  133 
Cal.  373,  63  Pac.  168. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Wolcott, 
141  Ind.  267,  39  N.  E.  451,  50  Am.  St.  Rep. 
320;  Louisville,  etc.,  R.  Co.  v.  Goodbar,  88 
Ind.  213. 

Iowa. —  Garretson  v.  Ferrall,  78  Iowa  166, 
42  N.  W.  637,  6  L.  R.  A.  377.  Claim  for 
moneys  paid  for  intoxicating  liquors  under  a 
statute  giving  the  right  to  recover  such 
moneys  on  demand.  Sellers  v.  Arie,  99  Iowa 
515,  68  N.  W.  814. 

Kentucky. —  Com.  V.  Fuqua,  3  Litt.  (Ky.) 
41;  Jones  v.  Com.,  2  Litt.  (Ky.)  357;  May  v. 
Johnston,  2  Bibb  (Ky.)  220.  Right  to  re- 
claim usurious  interest  paid.  Breckenridge 
V.  Churchill,  3  J.  J.  Marsh.  (Ky.)  11. 

Massachusetts. —  Right  to  reclaim  usurious 
interest  paid.  Gray  v.  Bennett,  3  Mete. 
(Mass.)  522. 

Minnesota. —  Howe  v.  Freidheim,  27  Minn. 
294,  7  N.  W.  143. 

Mississippi. — Laborers  and  mechanics'  liens. 
Kerr  v.  Moore,  54  Miss.  286.  Landlords  and 
laborers'  liens.  Newman  v.  Greenville  Bank, 
66  Miss.  323,  5  So.  753.  Right  given  by  stat- 
ute to  apply,  within  a  certain  time,  to  set 
aside  a  decree  of  a  court  against  a  non-resi- 
dent upon  certain  showing  being  made.  Fink 
V.  Henderson,  74  Miss.  8,  19  So.  892. 

New  York. —  Quin  v.  Moore,  15  N.  Y.  432 ; 
Jackson  v.  Daggett,  24  Hun  (N.  Y.)  204; 
Dininny  v.  Fay,  38  Barb.  (N.  Y.)  18;  Moses 
V.  Waterbury  Button  Co.,  37  N.  Y.  Super.  Ct. 
393;  Zeltner  V.  Irwin,  21  Misc.  (N.  Y.)  13, 
46  N.  Y.  Suppl.  852.  Cause  of  action,  against 
directors  of  a  corporation,  to  charge  them, 
under  a  statute,  with  the  debt  of  the  corpora- 
tion. Bonnell  v.  Wheeler,  1  Hun  (N.  Y.) 
332.  Claim  for  services  under  statute  which 
provides  that  railroads  shall  station  signal- 
men at  crossings  and  that,  in  the  absence  of 
their  so  doing,  men  shall  be  stationed  there 
by  the  county  at  the  expense  of  the  railroad 
companies.  Stoothoff  v.  Long  Island  R.  Co., 
32  Hun  (N.  Y.)  437.   Claim,  under  the  Civil 
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10.  Partial  Assignments.  Partial  assignments  of  such  choses  in  action  as  are 
assignable  can  be  so  made  as  to  entitle  the  assignee  to  the  rights  of  a  co-owner 
against  tlie  assignor.^^  In  England  and  under  some  of  the  decisions  of  the  Ameri. 
can  courts  an  order  given  bj  a  creditor  to  his  debtor  to  pay  a  third  party  so  much 
money  out  of  a  specific  fund  or  debt  is  a  vahd  assignment  of  so  much  of  the  fund 
or  debt.^^    But  the  weight  of  authority  in  the  United  States  seems  to  be  that  such 


Damage  Act,  for  the  loss  of  means  of  support 
caused  by  intoxicating  liquors  can  be  as- 
signed to  a  member  of  the  family;  but  qucere 
as  to  strangers.  Ludwig  v.  Glaessel,  34  Hun 
(N,  Y. )  312.  Claim  for  money  lost  at  gam- 
ing. Meeeh  v.  Stoner,  19  N.  Y.  26 ;  McDougall 
V.  Walling,  48  Barb.  (N.  Y.)  364;  Weyburn 
V.  White,  22  Barb.  (N.  Y.)  82;  Hendriekson 
V.  Beers,  6  Bosw.  (N.  Y.)  639.  Right  to  re- 
claim usurious  interest.  Wheelock  v.  Lee,  64 
N.  Y.  242. 

South  Dakota. —  Right  of  a  purchaser  at  an 
illegal  tax-sale  to  have  his  money  refunded, 
with  twelve  per  cent,  interest.  Erickson  v. 
Brookings  County,  3  S.  D.  434,  53  N.  W.  857, 
18  L.  R.  A.  347. 

Tennessee. —  Right  to  reclaim  usurious  in- 
terest paid.  Spicer  v.  Jarrett,  2  Baxt.  (Tenn.) 
454. 

Vermont. —  See  Middlebury  Bank  v.  Edger- 
ton,  30  Vt.  182. 

Washington. —  Gilmore  v.  Westerman,  13 
Wash.  390,  43  Pac.  345. 

Wisconsin. —  Knowles  v.  Frawley,  84  Wis. 
119,  54  N.  W.  107.  Right  of  a  laborer  in  em- 
ploy of  a  corporation  to  enforce  payment  of 
wages  from  a  stockholder.  Day  v.  Vinson,  78 
Wis.  198,  47  N.  W.  269,  10  L.  R.  A.  205. 

United  States. —  Compare  Fitzgerald  v, 
Weidenbeck,  76  Fed.  695. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  48. 

Statutory  rights  not  assignable. —  Claim 
for  usurious  interest  paid  to  a  national  bank. 
Lloyd  V.  Russell  First  Nat.  Bank,  5  Kan.  App. 
512,  47  Pac.  575.  Right,  given  by  statute  to 
parents,  to  recover  damages  against  one  who 
sells  intoxicating  drinks  to  their  minor  son. 
McGee  v.  McCann,  69  Me.  79.  Penalty,  under 
a  statute,  to  prevent  extortion  by  railroad 
companies.  McBratney  v.  Rome,  etc.,  R.  Co., 
17  Hun  (N.  Y.)  385.  Claim  for  damages  for 
death  by  wrongful  act.  Texas,  etc.,  R.  Co.  v. 
Schowalter,  3  Tex.  App.  Civ.  Cas.  §  69.  See 
also  Mumford  v.  Wright,  12  Colo.  App.  214, 
55  Pac.  744. 

51.  Iowa. —  Conover  v.  Earl,  26  Iowa  167. 

Maine. —  National  Exch.  Bank  v.  McLoon, 
73  Me.  498,  40  Am.  Rep.^388. 

Massachusetts. —  James  v.  Newton,  142 
Mass.  366,  8  N.  E.  122,  56  Am.  Rep.  692. 

Minnesota. —  Canty  v.  Latterner,  31  Minn. 
239,  17  N.  W.  385. 

Mississippi. — Whitney  v.  Cowan,  55  Miss. 
626 ;  Moody  v.  Kyle,  34  Miss.  506. 

Missouri. —  St.  Louis  Fourth  Nat.  Bank  v. 
Noonan,  88  Mo.  372;  Johnson  County  v. 
Bryson,  27  Mo.  App.  341. 

l^ehraska. —  Daugherty  v.  Gouff,  23  Nebr. 
105,  36  N.  W.  351. 

Neio  York. —  See  King  v.  King,  68  N.  Y. 
Suppl.  1089. 


Tennessee. —  Hicks  v.  Smith,  4  Lea  ( Tenn. ) 
459. 

Texas. — Harris  County  v.  Campbell,  68  Tex. 
22,  3  S.  W.  243,  2  Am.  St.  Rep.  467 ;  Olive  v. 
San  Antonio  Builders'  Supply  Co.,  (Tex.  Civ. 
App.  1894)  27  S.  W.  789. 

Fermonf.— Burditt  v.  Porter,  63  Vt.  296, 
21  Atl.  955,  25  Am.  St.  Rep.  763. 

England. —  Rodick  v.  Gandell,  12  Beav.  325, 
1  De  G.  M.  &  G.  763,  13  Jur.  1087,  19  L.  J. 
Ch.  113,  50  Eng.  Ch.  591,  15  Eng.  L.  &  Eq. 
22 ;  Burn  v.  Carvalho,  9  L.  J.  Ch.  65,  4  Myl. 
&  C.  690,  18  Eng.  Ch.  690,  7  Sim.  109,  8  Eng. 
Ch.  109;  Row  v.  Dawson,  1  Ves.  331;  Yeates 
V.  Groves,  1  Ves.  Jr.  280. 

52.  If  the  order  is  upon  a  valuable  consid- 
eration, it  cannot  be  revoked  by  the  creditor, 
and  binds  the  creditor's  assignee  in  bank- 
ruptcy. As  soon  as  the  assignee  gives  notice 
to  the  debtor,  it  binds  the  funds  in  the  hands 
of  the  debtor,  and  he  cannot  pay  the  debt  to 
the  former  creditor  without  first  satisfying 
the  assignee.  There  is  no  need  for  any  ex- 
press acceptance  of  the  order  by  the  holder  of 
the  fund;  he  need  not  attorn  to  the  assignee 
or  enter  into  any  contract  to  hold  the  fund  for 
him  in  order  to  give  validity  to  the  assign- 
ment. 

Illinois. —  Warren  v.  First  Nat.  Bank,  149 
111.  9,  38  N.  E.  122,  25  L.  R.  A.  746  [affirming 
50  111.  App.  193]. 

Iowa. —  Mc Williams  v.  Webb,  32  Iowa  577; 
Cochran  v.  Glover,  Morr.  (Iowa)  151. 

Mississippi. —  Hutchinson  v.  Simon,  57 
Miss.  628. 

Nebraska. —  Code  v.  Carlton,  18  Nebr.  328, 
25  N.  W.  353. 

New  t/ersei/.— -  Lanigan  v.  Bradley,  etc.,  Co., 
50  N.  J.  Eq.  201,  24  Atl.  505;  Bayonne  V. 
Harlem  Bank,  48  N.  J.  Eq.  646,  25  Atl.  20; 
Kirtland  v.  Moore,  40  N.  J.  Eq.  106,  2  Atl. 
269. 

New  York. —  Chambers  v.  Lancaster,  160 
N.  Y.  342,  54  N.  E.  707  [affirming  3  App. 
Div.  215,  38  N.  Y.  Suppl.  253];  Lauer  v. 
Dunn,  115  N.  Y.  405,  22  N.  E.  270,  26 
N.  Y.  St.  412;  Brill  v.  Tuttle,  81  N.  Y.  454, 
37  Am.  Rep.  515;  People  v.  New  York.  77 
N.  Y.  45;  Parker  v.  Syracuse.  31  N.  Y.  376; 
Field  V.  New  York,  6  N.  Y.  179,  57  Am.  Dec. 
435;  Hall  v.  Buffalo.  1  Keves  (N.  Y.)  193. 

Terras.— Campbell  v.  Hilldebrandt,  (Tex. 
1887)  3  S.  W.  243;  Collins,  etc.,  Co.  r.  U.  S. 
Insurance  Co.,  7  Tex.  Civ.  App.  579,  27  S.  W. 
147. 

Virginia. —  Shenandoah  Valley  R.  Co.  v. 
Miller,  80  Va.  821;  Anderson  v.  De  Soer.  6 
Gratt.  (Va.)  363;  Brooks  v.  Hatch,  6  Leigh 
(Va.)  534. 

Washington. —  Seattle  v.  Liberman,  9  Wash. 
276,  37  Pac.  433. 
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assignments,  unless  made  with  the  consent  of  the  party  liable  on. account  of  the 
chose,  are  not  binding  upon  him,  and  he  may  discharge  the  liability  by  settlement 
with  the  assignor  the  same  as  if  no  assignment  had  been  made.^^  Courts  of 
equity,  however,  have  always  recognized  partial  assignments  of  choses  in  action 


West  Virginia. —  Stevenson  v.  Kyle,  42 
W.  Va.  229,  24  S.  E.  886,  57  Am.  St.  Rep.  854; 
Wellsburg  First  Nat.  Bank  v.  Kimberlands, 
16  W.  Va.  555.  Compaj^e  St.  Lawrence,  etc., 
Mfg.  Co.  V.  Price,  (W.  Va.  1901)  38  S.  E. 
526. 

England. —  Bell  v.  London,  etc.,  R.  Co.,  15 
Beav.  548;  Burn  v.  Carvalho,  9  L.  J.  Ch.  65, 
4  Myl.  &  C.  690,  18  Eng.  Ch.  690,  7  Sim.  109, 
8  Eng.  Ch.  109;  Yeates  v.  Groves,  1  Ves.  Jr. 
280.  If  debtor  pays  assignor  he  can  be  com- 
Delled  to  pay  assignee  over  again.  Jones  v. 
]Farrell,  1  De  G.  &  J.  208,  3  Jur.  N.  S.  751, 
58  Eng.  Ch.  162. 

Canada. —  Farquhar  v.  Toronto,  12  Grant 
Ch.  (U.  C.)  186. 

53.  The  reason  for  this  rule  is  that  it  would 
not  be  just  to  the  debtor  to  allow  the  creditor 
to  split  his  claims  so  as  to  require  the  debtor 
to  deal  with  a  number  of  creditors  instead  of 
with  one.  It  would  impose  on  the  debtor  the 
risk  of  ascertaining  the  relative  shares  and 
rights  of  the  substituted  parties. 

Alabama. —  Kansas  City,  etc.,  R.  Co.  v.  Rob- 
ertson, 109  Ala.  296,  19  So.  432. 

California. —  Thomas  v.  Rock  Island  Gold, 
etc.,  Min.  Co.,  54  Cal.  578;  Grain  r.  Aldrich, 
38  Cal.  514,  99  Am.  Dec.  423;  Marziou  v. 
Pioche,  8  Cal.  522. 

Colorado. —  French  v.  Deane,  19  Colo.  504, 
36  Pac.  609,  24  L.  R.  A.  387;  Smedden  v. 
Doerffler,  5  Colo.  App.  477,  39  Pac.  68.  But 
see  Central ,  Nat.  Bank  v.  Spratten,  7  Colo. 
App.  430,  43  Pac.  1048. 

Illinois. —  Potter  v.  Gronbeck,  117  111.  404, 

7  N.  E.  586;  Chicago,  etc.,  R.  Co.  v.  Nichols, 
57  111.  464;  Crosby  v.  Loop,  14  111.  330; 
Miller  v.  Bledsoe,  2  111.  530,  32  Am.  Dec.  37 ; 
But  see  Warren  v.  Columbus  First  Nat.  Bank, 
149  111.  9,  38  N.  E.  122,  25  L.  R.  A.  746. 

Iowa. —  Lamb  v.  Council  Bluffs  Ins.  Co., 
70  Iowa  238,  30  N.  W.  497. 

Kansas. —  German  ,  F.  Ins.  Co.  V.  BuUene, 
51  Kan.  764,  33  Pac.  467. 

Kentucky. — Weinstock  v.  Bellwood,  12  Bush 
(Ky.)  139;  Galliopolis  Bank  v.  Trimble,  6 
B.  Mon.  (Ky.)  599. 

Louisiana. —  Garrett  v.  Morgan,  11  Rob. 
(La.)  447;  Le  Blanc  v.  East  Baton  Rouge 
Parish,  10  Rob.  (La.)  25;  Cantrelle  v.  Le 
Goaster,  3  Rob.  (La.)  432;  Miller  v.  Brigot, 

8  La.  533;  Kelso  v.  Beaman,  6  La.  87;  Rus- 
sell V.  Ferguson,  7  Mart.  N.  S.  (La.)  519; 
King  V.  Havard,  5  Mart.  N.  S.  (La.)  193. 

Maine. —  Getchell  v.  Maney,  69  Me.  442. 

Maryland. —  Harris  v.  Baltimore,  73  Md. 
22,  17  Atl.  1046,  20  Atl.  Ill,  985,  25  Am.  St. 
Rep.  565,  8  L.  R.  A.  677;  Sheppard  v.  State, 
3  Gill  (Md.)  289;  Gibson  v.  Finley,  4  Md.  Ch. 
75. 

Massachusetts.— 'Kingsbnrj  v.  Burrill,  151 
Mass.  199,  24  N.  E.  36;  Pajoineau  n.  Naum- 
keag  Steam  Cotton  Co.,  126  Mass.  372 ;  Tripp 
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V.  Brownell,  12  Cush.  (Mass.)  376;  Palmer 
V.  Merrill,  6  Cush.  (Mass.)  282,  52  Am.  Dec. 
782;  Gibson  v.  Cooke,  20  Pick.  (Mass.)  15, 
32  Am.  Dec.  194. 

Michigan. —  Milroy  v.  The  Spurr  Mountain 
Iron  Min.  Co.,  43  Mich.  231,  5  N.  W.  287; 
Flint,  etc.,  R.  Co.  v.  Dewey,  14  Mich.  477. 

Minnesota.—  Schilling  v.  Mullen,  55  Minn. 
122,  56  N.  W.  586,  43  Am.  St.  Rep.  475 ;  Dean 
V.  St.  Paul,  etc.,  R.  Co.,  53  Minn.  504,  55 
N.  W.  628. 

Missouri. —  McLeod  v.  Snyder,  110  Mo.  298, 
19  S.  W.  494;  St.  Louis  Fourth  Nat.  Bank  v, 
Noonan,  88  Mo.  372;  Dickinson  v.  Coates,  79 
Mo.  250,  49  Am.  Rep.  228;  Loomis  v.  Robin- 
son, 76  Mo.  488;  Beardslee  v.  Morgner,  73 
Mo.  22;  Burnett  v.  Crandall,  63  Mo.  410; 
Love  V.  Fairfield,  13  Mo.  300,  53  Am.  Dec. 
148;  Kiddoo  v.  Ames,  73  Mo.  App.  667; 
Leonard  v.  Missouri,  etc.,  R.  Co.,  68  Mo.  App. 
48;  Dowell  i;.  Vandalia  Banking  Assoc.,  62 
Mo.  App.  482 ;  Missouri  Pac.  R.  Co.  v.  Wright, 
38  Mo.  App.  141 ;  Rice  v.  Dudley,  34  Mo.  App. 
383;  Johnson  County  v.  Bryson,  27  Mo.  App. 
341. 

New  Jersey.— Otis  V.  Adams,  56  N.  J.  L. 
38,  67  Atl.  1092. 

Ohio. —  Stanbery  v.  Smythe,  13  Ohio  St. 
495. 

Oregon. —  McDaniel  v.  Maxwell,  21  Oreg. 
202,  27  Pac.  952,  28  Am.  St.  Rep.  740. 

Pennsylvania. — Philadelphia  Appeals,  86 
Pa.  St.  179;  Jermyn  V.  Moflfitt,  75  Pa.  St- 
399;  Ingraham  v.  Hall,  11  Serg.  &  R.  (Pa.) 
78;  Sturdevant  v.  Roberts,  5  Kulp  (Pa.)  99. 
But  see  Grove's  Appeal,  103  Pa.  St.  562; 
Caldwell  v.  Hartupee,  70  Pa.  St.  74;  Miller 
V.  Insurance  Co.,  5  Phila.  (Pa.)  12,  19  Leg. 
Int.  ( Pa. )  38 ;  Fairgrieves  v.  Lehigh  Nav. 
Co.,  2  Phila.  (Pa.)  182,  13  Leg.  Int.  (Pa.) 
356. 

South  Carolina. —  Hughes  v.  Kiddell,  2  Bay 
(S.  C:)  324;  Lowndes  v.  Ladson,  Rich.  Eq. 
Cas.  (S.  C.)  315. 

Tennessee. —  Hicks  v.  Smith,  4  Lea  ( Tenn. ) 
459;  Gardner  v.  Smith,  5  Heisk.  (Tenn.) 
256. 

Vermont. —  Burditt  v.  Porter,  63  Vt.  296, 
21  Atl.  955,  25  Am.  St.  Rep.  763;  Angus  v. 
Robinson,  59  Vt.  585,  8  Atl.  497,  59  Am.  Rep. 
758;  Carter  V.  Nichols,  58  Vt.  553,  5  Atl.  197. 

Wisconsin. —  Skobis  v.  Ferge,  102  Wis.  122, 
78  N.  W.  426. 

United  States.— Kend&W  v.  U.  S.,  7  Wall. 
(U.  S.)  113,  19  L.  ed.  85.  See  Christmas  v. 
Gaines,  14  Wall.  (U.  S.)  69,  20  L.  ed.  762. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  55. 

An  assignment  of  a  claim  for  fraud  in  the 
hands  of  a  receiver  is  not  made  a  partial  as- 
signment by  reason  of  the  fact  that  the  re- 
ceiver holds  the  fund  subject  to  costs.  Gar- 
niss  V.  San  Francisco  Super.  Ct.,  88.  Cal.  413, 
26  Pac.  351. 
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for  many  purposes,  and  ^vill  protect  the  assignees  of  such  clioses  whenever  they 
<}an  do  so  without  working  a  hardship  upon  the  debtor.^* 

III.  MODE  AND  Sufficiency. 

A.  Parties  to  the  Assig'nment.  An  assignment  being  a  contract,  there 
must,  of  course,  be  two  parties  —  one,  called  the  assignor,  giving,  and  the  other, 
called  the  assignee,  taking,  the  assignment. 

B.  Necessary  Elements  of  Assig'nment — l.  Acceptance  by  Assignee.  It 

may  be  stated  as  a  general  proposition  that,  in  order  to  render  an  assignment 
effective,  it  must  be  communicated  to  the  assignee,  and  his  acceptance  or  assent 
thereto  be  given.^^ 


54.  In  equity  the  interests  of  all  parties 
can  be  determined  in  a  single  suit.  The 
debtor  can  bring  the  entire  fund  into  court, 
and  runs  no  risk  of  its  improper  distribution. 
If  he  is  not  at  fault  costs  may  be  awarded  in 
liis  favor. 

California. —  Grain  v.  Aldrich,  38  Cal.  514, 
99  Am.  Dec.  423. 

Illinois. — Warren  v.  Columbus  First  Nat. 
Bank,  149  111.  9,  38  N.  E.  122,  25  L.  R.  A. 
746;  Phillips  v.  Edsall,  127  111.  535,  20  N.  E. 
801;  Pomeroy  v.  Manhattan  L.  Ins.  Co.,  40 
111.  398;  National  Safe,  etc.,  Co.  v.  People, 
50  111..  App,  336. 

Indiana. —  Lapping  v.  Duffy,  47  Ind.  51; 
Groves  V.  Puby,  24  Ind.  418;  Wood  V.  Wal- 
lace, 24  Ind.  226. 

loioa. —  Des  Moines  County  v.  Hinkley,  62 
Iowa  637,  17  N.  W.  915. 

Maine. —  Home  v.  Stevens,  79  Me.  262,  9 
Atl.  616;  National  Exch.  Bank  v.  McLoon,  73 
Me.  498,  40  Am.  Rep.  388. 

Massachusetts. —  Richardson  v.  White,  167 
Mass.  58,  44  N.  E.  1072;  James  v.  Newton, 
142  Mass.  366,  8  N.  E.  122,  56  Am.  Rep.  692. 

Minnesota. —  Schilling  v.  Mullen,  55  Minn. 
122,  56  N.  W.  586,  43  Am.  St.  Rep.  475 ;  Dean 
V.  St.  Paul,  etc.,  R.  Co.,  53  Minn.  504,  55 
N.  W.  628. 

Is^eio  Jersey. —  Brown  v.  Dunn,  50  N.  J.  L. 
Ill,  11  Atl.  149;  Lannigan  v.  Bradley,  etc., 
Co.,  50  N.  J.  Eq.  201,  24  Atl.  505. 

Neiv  York. —  Field  v.  New  York,  6  N.  Y. 
179,  57  Am.  Dec.  435;  Jones  v.  New  York,  47 
N.  Y.  Super.  Ct.  242;  Danvers  v.  Lugar,  30 
Misc.  (N.  Y.)  98,  61  N.  Y.  Suppl.  778;  Cook 
V.  Genesee  Mut.  Ins.  Co.,  8  How.  Pr.  (N.  Y.) 
514. 

North  Carolina. —  Etheridge  v.  Vernoy,  74 
N.  C.  800. 

Oregon. —  McDaniel  i\  Maxwell,  21  Oreg. 
202,  27  Pac.  952,  28  Am.  St.  Rep.  740. 

Pennsylvania. —  Geisfs  Appeal,  104  Pa.  St. 
351;  Hancock's  Appeal,  34  Pa.  St.  155. 

South  Dakota. —  Sykes  v.  Canton  First  Nat, 
Bank,  2  S.  D.  242,  49  N.  W.  1058. 

Tennessee. —  Gardner  v.  Smith,  5  Heisk. 
(Tenn.)  256. 

55.  Mowry  v.  Wood,  12  Wis.  413;  Gallo- 
way V.  Finley,  12  Pet.  (U.  S,)  264,  9  L.  ed. 
1079. 

As  to  parties  to  contracts,  generally,  see 
Contracts. 


As  to  parties  to  particular  contracts  see 
Husband  and  Wife;  Infants;  Insane  Per- 
sons ;  Partnership  ;  Principal  and  Agent, 
and  like  titles. 

A  government  officer  received  from  another 
officer  funds,  for  the  use  of  the  government, 
and  gave  his  written  receipt  and  promise  to 
account  therefor.  The  receipt  and  promise 
were  assigned  to  the  government  under  au- 
thority of  an  act  of  congress.  It  was  held 
that  the  government  could  maintain  an  ac- 
tion based  on  the  assignment.  U.  S.  v.  Bu- 
ford,  3  Pet.  (U.  S.)  12,  7  L.  ed.  585. 

56.  Kansas. —  Brockmever  v.  Washington 
Nat.  Bank,  40  Kan.  744,  21  Pac.  300. 

Louisiana. —  Relf  v.  Boro,  17  La.  Ann, 
258. 

Maine. —  Mitchell  v.  Allen,  10  Me.  450. 
Mississippi. —  Hart  v.  Forbes,  60  Miss.  745. 
Missouri. —  Nicholson  v.  Walker,  25  Mo. 
App.  368. 

New  York.—  KeWj  v.  Roberts,  40  N.  Y.  432. 
Tennessee. — Dews  v.  Olwill,  3  Baxt.  ( Tenn. ) 
432. 

Canada. —  Muir  v.  Waddell,  14  Grant  Ch. 
(U.  C.)  488. 

As  to  acceptance,  generally,  see  Contracts. 

Acceptance  need  not  be  by  the  assignee 
himself,  but  may  be  by  his  agent. — And  where 
the  assignor  is  the  agent  of  the  assio-nee,  he 
may,  on  behalf  of  the  assignee,  accept  the 
assignment  of  a  chose  in  action  from  him- 
self. Randolph  Bank  v.  Armstrong,  11  Iowa 
515;  Tompkins  v.  Wheeler,  16  Pet.  (U.  S.) 
106,  10  L.  ed.  903.  See,  generally.  Principal 
AND  Agent. 

Presumption  and  burden  of  proof. —  Where 
an  assignment  is  directly  to  a  party  having 
a  beneficial  interest  under  it,  the  presump- 
tion is  that  he  accepts  it,  and  affirmative  proof 
of  acceptance  is  not  required;  but  the  party 
impeaching  it  must  disprove  acceptance. 
Van  Buskirk  r.  ^^'arron.  4  Abb.  Dec.  (N.  Y.) 
457;  Moir  r.  Brown,  14  Barb.  (N.  Y.)  39; 
Townson  r.  Tickell,  3  B.  &  Aid.  31.  22  Rev. 
Rep.  291,  5  E.  C.  L.  28.  It  has  been  held  that, 
not  only  in  a  case  of  general  assio-nment  for 
the  benefit  of  creditors.  Init  in  the  case  of 
special  assignments,  the  a^^sent  of  the  bene- 
ficiary will  be  pres;uiiieil  uiile^^s  liis  di'^sent  be 
expressed.  Randolph  Bank  r.  Armstrong.  11 
Iowa  515.  See  also  Brooks  r.  Marburv.  11 
Wheat.  (U.  S.)  78,  0  L.  ed.  423. 
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2.  Delivery  of  Subject-matter.^"^  In  order  to  complete  an  assignment  there 
should  be  a  delivery  of  the  thing  assigned. In  regard  to  personal  property  — 
that  is,  choses  in  possession  —  it  has  been  held  that  while,  as  between  the  parties, 
delivery  of  actual  possession  thereof  is  not  necessary  to  the  passing  of  the  prop- 
erty therein,  it  may  be  necessary  in  order  to  bind  creditors  of,  and  bona  fide 
purchasers  from,  the  assignor.^  But,  where  the  actual  possession  is  impossible  of 
delivery,  it  is  sufficient,  even  as  against  creditors  and  purchasers,  if  there  is  a 
symbolical  delivery,  or  if  the  assign ee'^takes  actual  possession  within  a  reasonable 
time  after  it  is  possible  for  him  so  to  do.^^ 

3.  Consideration  —  a.  Necessity  of.  Like  other  personal  property,  a  chose  in 
action  may  be  the  subject  of  a  gift ;     but,  in  order  that  the  assignment  may  take 


57.  As  to  delivery,  generally,   see  Con- 
tracts. 

58.  Delivery  necessary. — Marshall  v.  More- 
house, 14  La.  Ann.  689;  White  v.  Kilgore,  77 
Me.  571,  1  Atl.  739;  Leonard  v.  Kebler,  50 
Ohio  St.  444,  34  N.  E.  659  [affirming  3  Ohio 
Cir.  Ct.  600]  ;  Shattler  v.  Taft,  4  Cine.  L.  Bui. 
419,  7  Ohio  Dee.  (Reprint)  631;  Ruth  v. 
Loos,  1  Leg.  Chron.  (Pa.)  166;  Whittle  v. 
Skinner,  23  Vt.  531.  Compare  Gregorv  v.  Do- 
zier,  51  N.  C.  4. 

As  long  as  anything  remains  to  be  done  by 
the  assignor,  and  there  has  been  no  actual  de- 
livery of  the  thing  assigned,  no  title  will  pass 
to  the  assignee.  Whittle  v.  Skinner,  23  Vt. 
531.  Compare  Pipers  Estate,  11  Phila.  (Pa.) 
141,  33  Leg.  Int.  (Pa.)  228,  2  Wkly.  Notes 
Gas.  (Pa.)  711.  Where,  though  a  bond  and 
mortgage  were  delivered,  the  parties  intended 
that  there  should  be  a  written  assignment, 
the  mere  manual  delivery  of  the  bond  and 
mortgage  did  not  operate  as  an  assignment 
thereof.    Strause  v.  Josephthal,  77  N.  Y.  622. 

The  delivery  of  a  copy  of  a  book-account 
has  been  held  a  sufficient  delivery.  But  this 
would  not  exclude  other  methods  of  assign- 
ing the  account.  Porter  v.  Bullard,  26  Me. 
448;  Robbins  v.  Bacon,  3  Me.  346;  Akin  v.' ■ 
Meeker,  78  Hun  (N.  Y.)  387,  29  N.  Y  Suppl. 
132,  60  N.  Y.  St.  697.  Contra,  see  Cornwell 
V.  Baldwin's  Bank,  12  N.  Y.  App.  Div.  227, 
43  N.  Y.  Suppl.  771. 

Where  the  assignment  is  by  writing,  the 
delivery  thereof  is  a  sufficient  delivery  of  the 
chose  in  action.  Planters,  etc.,  Ins.  Co.  v. 
Tunstall,  72  Ala.  142;  Tatum  v.  Ballard,  94 
Va.  370,  26  S.  E.  871. 

59.  Actua4  delivery  not  necessary  when. — 
Parks  V.  Hall,  2  Pick.  (Mass.)  206;  Harris  ^ 
V.  D'Wolf,  4  Pet.  (U.  S.)  147,  7  L.  ed.  811; 
Wheeler  v.  Sumner,  4  Mason  (U.  S.)  183,  29 
Fed.  Gas.  No.  17,501. 

Constructive  delivery  to  pass  beneficial  in- 
terest.—  In  the  assignment  of  choses  in  ac- 
tion, while  there  must  be  some  sort  of  a  de- 
livery (Marshall  v.  Morehouse,  14  La.  Ann. 
689;  White  v.  Kilgore,  77  Me.  571,  1  Atl.  739; 
Whittle  V.  Skinner,  23  Vt.  531),  it  need  not 
be  an  actual  delivery  in  order  to  pass  the 
beneficial  interest,  but  it  may  be  constructive 
(McGee  v.  Riddlesbarger,  39  Mo.'  365;  Motz 
■V.  Stowe,  83  N.  G.  434;  Spring  v.  South  Gar- 
olina  Ins.  Go.,  8  Wheat.  (U.  S.)  268,  5  L.  ed. 
614),  even  as  against  the  creditors  of  the 
assignor  (Fisher  v.  Bradford,  7  Me.  28;  Rich- 
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ardson  v.  Lincoln,  5  Mete.  (Mass.)  201; 
Hedge  v.  Drew,  12  Pick.  (Mass.)  141,  22  Am. 
Dec.  416;  Howe  v.  Ould,  28  Gratt.  (Va.)  1; 
Hutchison  v.  Rust,  2  Gratt.  (Va.)  394;  Ly- 
saght  V.  Bryant,  9  G.  B.  46,  19  L.  J.  G.  P.  160, 
67  E.  C.  L.  46). 

What  constitutes  constructive  delivery. — 
Any  act  of  the  assignor  indicating  that  he 
relinquishes  to  the  assignee  the  control  over 
the  chose  in  action  will  amount  to  a  con- 
structive delivery  thereof. 

Maine. — White  v.  Kilgore,  77  Me.  571,  1 
Atl.  739. 

Massachusetts. —  Richardson  v.  White,  167 
Mass.  58,  44  N.  E.  1072;  Stearns  v.  Quincy 
Mut.  F.  Ins.  Co.,  124  Mass.  61,  26  Am.  Rep. 
647 ;  Providence  County  Bank  v.  Benson,  24 
Pick.  (Mass.)  204. 

Netu  Hampshire. —  Brewer  v.  Franklin 
Mills,  42  N.  H.  292. 

Neio  York. — Williams  v.  Ingersoll,  89  N.  Y. 
508. 

North  Carolina. —  Motz  v.  Stowe,  83  N.  C. 
434;  Winberry  y.  Koonce,  83  N.  C.  351. 

Pennsylvania. —  See  Lightner's  Appeal,  82 
Pa.  St.  301. 

Virginia. —  Tatum  v.  Ballard,  94  Va.  370, 
26  S.  E.  871;  Howe  v.  Ould,  28  Gratt.  (Va.) 
1;  Daniels  v.  Conrad,  4  Leigh  (Va.)  401. 

60.  Marshall  v.  Morehouse,  14  La.  Ann. 
689.    See  Wells  v.  Briscoe,  3  Gill  (Md.)  406. 

61.  Actual  possession  impossible  of  de- 
livery.—  Porter  v.  Bullard,  26  Me.  448 ;  Har- 
ris V.  D'Wolf,  4  Pet.  (U.  S.)  147,  7  L.  ed. 
811;.  Wheeler  v.  Sumner,  4  Mason  (U.  S.) 
183.  Where  the  officers  of  a  corporation 
agreed  to  loan  to  it  their  notes  on  condition 
that  it  should  deliver  certain  securities  to 
trustees  to  secure  the  notes,  and  the  officers 
gave  their  notes,  and  the  company  assigned  to 
the  trustees  certain  notes,  which  assignment 
could  not  take  effect  owing  to  the  securities 
being ,  already  pledged,  but,  some  time  later, 
the  debt  for  which  the  securities  were  pledged 
was  discharged  and  the  securities  were  then 
transferred  to  the  trustees,  it  was  held  that 
the  assignment  to  the  trustees  took  effect  as 
of  the  date  of  the  assignment  to  them,  free 
from  equities  arising  before  the  delivery  of 
the  securities  to  them.  Nelson  v.  Edwards, 
40  Barb.  (N.  Y.)  279. 

62.  As  to  consideration,  generally,  see 
Contracts. 

63.  Operating  as  a  gift. — Pawling  v.  Speed, 
Litt.  Sel.  Gas.   (Ky.)  77,  12  Am.  Dec.  269; 
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eifect  as  a  gift  as  between  the  parties  thereto,  it  must  be  fully  executed.^*  Except 
ill  the  case  of  gifts,  a  valuable  consideration  is,  of  course,  necessary  to  support  the 
assignment  as  between  the  assignor  and  the  assignee,^^  and  as  between  the  assignee 
and  creditors  of  the  assignor.^^ 

b.  Suffleieney.  As  to  what  is  a  sufficient  consideration  to  support  an  assign- 
ment, it  may  be  said  that  the  sufficiency  of  the  consideration  is  to  be  governed  by 
the  rules  applicable  to  other  cases  of  contract.^'^  The  securing  of  a  preexisting 
debt  furnishes  a  valuable  consideration  for  an  assignment.^^  Assignments  under 
seal  prima  facie  import  a  consideration.^^  But  such  presumption  is  not  a  strong 
one  and  is  easily  overcome  by  evidence  to  the  contrary .'^^ 

e.  Who  May  Question.  As  to  the  obligee  in  the  chose,  the  rule  is  sometimes 
broadly  stated  to  be  that  the  subject  of  consideration,  or  want  thereof,  is  not  open 
to  him,  his  obligation  being  to  pay,  and  it  being  immaterial  to  him  whether  the 
party  to  whom  he  is  compelled  to  pay  gave  value  for  the  obligation  or  not,  the 
only  interest  of  the  obligee  being  that  he  shall  be  required  to  pay  his  debt  to  but 
one  person.''^    But  the  better  doctrine  seems  to  be  to  confine  the  rule  to  assign- 


Kimball  v.  Leland,  110  Mass.  325;  Briscoe 
V.  Eckley,  35  Mich.  112.  See  also,  generally, 
Gifts. 

64.  Must  be  fully  executed. — Burke  v.  Steel, 
40  Ga.  217;  Pace  v.  Pace,  73  N.  C.  119; 
Mathis  V.  Hammond,  9  Kich.  Eq.  (S.  C.)  137. 
See  also,  generally,  Gifts. 

65.  As  between  assignor  and  assignee. — 
California.— Msijer  v.  Child,  47  Cal.  142. 

Maine. —  Waterman  v.  Merrow,  94  Me.  237, 
47  Atl.  157. 

ISleio  Xersey. — ^Andrews  v.  Kue,  34  N.  J.  L. 
402. 

'New  York. —  Tallman  v.  Hoey,  89  N.  Y. 
537;  Risley  V.  Smith,  39  N.  Y.  Super.  Ct. 
137. 

North  Carolina. —  Pace  v.  Pace,  73  N.  C. 
119. 

Pennsylvania. —  Dale  v.  Land  Co.,  3  Phila. 
(Pa.)  328,  16  Leg.  Int.  (Pa.)  21. 

66.  As  between  assignee  and  assignor's 
creditors. —  Haynes  v.  Thompson,  80  Me.  125, 
13  Atl.  276;  Perkins  v.  Parker,  1  Mass.  117; 
Hyatt  V.  Prentzell,  20  Leg.  Int.  (Pa.)  133. 

67.  Follows  rules  applicable  to  other  con- 
tracts.—JZZmois.— D'Wolf  V.  Pratt,  42  111. 
198. 

Indiana. — A  promise  by  one  that  he  will 
pay  to  another  the  amount  of  a  note,  unless 
a  court  of  competent  jurisdiction  decides  that 
he  cannot  set  the  note  off  against  an  assignee 
of  a  claim  of  the  maker  of  the  note  against 
him,  is  a  good  consideration  for  the  assign- 
ment of  the  note  to  him.  Wolf  v.  Smith,  14 
Ind.  360. 

Kentucky. —  Williamson  v.  Yager,  91  Ky. 
282,  14  Kv.  L.  Rep.  273,  15  S.  W.  660,  34  Am. 
St.  Rep.  184. 

Maryland. —  Whitridge  v.  Barry,  42  Md. 
140. 

New  York.—  St.  Mark's  Church  r.  Teed,  120 
N.  Y.  583,  24  N.  E.  1014  [affirming  44  Hun 
(N.  Y.)  349];  Hanes  v.  Sackett,  67  N.  Y. 
Suppl.  843. 

North  Carolina. —  An  agreement  to  support 
assignor,  without  any  further  circumstances 
showing  for  what  period  of.  time  and  in  what 
manner,  is  too  indefinite  to  furnish  the  con- 


sideration for  an  assignment.  Pace  v.  Pace, 
73  N.  C.  119. 

Ohio. —  Windhorst  v.  Wilhelms,  1  Ohio  Cir. 
Dec.  17,  1  Ohio  Cir.  Ct.  28,  13  Cine.  L.  Bui. 
361. 

Wisconsin. — Ingram  Osborn,  70  Wis.  184, 
35  N.  W.  304. 

See  4  Cent.  Dig.  tit.  "Assignments,"'  §  113. 

68.  Securing  preexisting  debt. —  Alabama. 
—  Jones  V.  Lowery  Banking  Co.,  104  Ala.  252, 
16  So.  75. 

Iowa. —  Moore  v.  Lowrey,  25  Iowa  336,  95 
Am.  Dec.  790. 

Maine. —  Hardy  v.  Colby,  42  Me.  381. 

Massachusetts. —  Putnam  v.  Story,  132 
Mass.  205. 

Michigan. —  Shafford  v.  Detroit  Sav.  Bank, 
(Mich.  1900)  84  N.  W.  624. 

Neio  York. —  Seymour  v.  Wilson,  19  N".  Y. 
417;  Stover  v.  Eycleshimer,  3  Keyes  (X.  Y.) 
620;  English  v.  Lee,  63  Hun  (N.  Y.)  572,  18 
N.  Y.  Suppl.  576 ;  Risley  v.  Smith.  39  N.  Y. 
Super.  Ct.  137:  Contra,  Rupp  v.  Blanchard, 
34  Barb.  (N.  Y.)  627. 

Vermont. —  Blin  v.  Pierce,  20  Vt.  25. 

See  4  Cent.  Dig.  tit.  "Assignments."  §  114. 

69.  Presumption  as  to  instrument  under 
seal.—  Hancock's  Appeal,  34  Pa.  St.  155 :  Mu- 
tual Protective  Ins.  Co.  v.  Hamilton,  5  Sneed 
(Tenn.)  268.    See  Contracts. 

70.  Presumption  may  be  rebutted. — Twitch- 
ell  V.  McMurtrie,  77  Pa.  St.  383.  See  Cox- 
tracts. 

After  a  lapse  of  fifty  years,  an  assignment 
under  which  claim  has  been  asserted  for  many 
years  will  be  presumed  to  be  genuine.  Con- 
sideration cannot  be  expected  to  be  clearly 
shown  after  lapse  of  such  length  of  time. 
Lewis  V.  Baird,  3  McLean  (U.  S.')  56.  15  Fed. 
Cas.  No.  8.316. 

But  a  written  assignment  does  not  import 
valuable  consideration.  Wood  r.  Duval.  9 
Lei^-h  (Va.)  6.  But  see  Tliomas  r.  Sturges, 
32  Miss.  261. 

71.  Obligee  in  the  chose. —  Guv  r.  Craig- 
head, 6  N.  Y.  App.  Div.  463.  39  N.  Y.  Suppl. 
088:  IMorrick  r.  Brainard,  38  Barb.  (N.  Y.) 
574;  Richardson  r.  Mead.  27  Barb.  (N.  Y.) 
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merits  recognized,  either  at  common  law  or  under  statutes,  as  carrying  the  legal 
title  to  the  chose  assigned ;  ''^  and  to  require  proof  of  consideration  in  cases  of 
assignments  that  are  recognized  only  in  courts  of  equity,  which  courts  recognize 
the  assignee  in  this  class  of  cases  solely  because  he  is  a  purchaser  for  value. 

4.  Notice  to  Debtor  —  a.  Necessity.  As  between  assignor  and  assignee  it  is 
not  necessary  to  the  validity  of  an  assignment  that  the  debtor  be  notified 
thereof  ;^^.and,  as  between  successive  assignees  of  the  same  chose  from  the  same 
person,  the  assignee  prior  in  time  wilt  be  prior  in  right,  although  he  has  failed  to 


178;  Mills  v.  Fox,  4  E.  D.  Smith  (N.  Y.)  220; 
Beach  v.  Raymond,  2  E.  D.  Smith  (N.  Y.) 
496;  Norton  v.  McCarthy,  10  Misc.  (N.  Y.) 
222,  30  N.  Y.  Suppl.  1057;  Burtnett  v. 
Gwynne,  2  Abb.  Pr.  (N.  Y.)  79;  Texas,  etc., 
R.  Co.  V.  Davis,  93  Tex.  562,  54  S.  W.  381,  55 
S.  W.  562. 

72.  The  better  doctrine. — Colorado. — Marks 
V.  Anderson,  1  Colo.  xA.pp.  1,  27  Pac.  168. 

•    Florida. —  Sammis  v.  Wightman,  31  Fla.  70, 

12  So.  536. 

Illinois. —  Beach  v.  Derby,  19  111.  617. 

Indiana. —  Piigh  v.  Miller,  126  Ind.  189,  25 
K  E.  1040;  Morrison  v.  Ross,  113  Ind.  186, 
14  N.  E.  479;  Hardin  v.  Helton,  50  Ind.  319; 
Tibbetts  v.  Thatcher,  14  Ind.  86. 

loioa. —  Gere  v.  Council  Bluffs  Ins.  Co..  67 
Iowa  272,  23  N.  W.  137,  25  N.  W.  159;  Whit- 
taker  i;.  Johnson  County,  10  Iowa  161. 

Massachusetts. —  Ensign  v.  Kellogg,  4  Pick, 
(Mass.)  1. 

Nehraska.—  Barnett  v.  Ellis,  34  Nebr.  539, 
52  N.  W.  368. 

iSfeto  York. — Deach  v.  Perry,  6  N.  Y.  Suppl. 
940,  25  N.  Y.  St.  891 ;  Cunningham  v.  Free- 
born, 11  Wend.  (N.  Y.)  240.  Where  statute 
requires  that  suit  shall  be  brought  in  name  of 
real  party  in  interest  it  is  competent  to  show 
that  the  assignment  was  on  secret  trust  for 
the  assignor.  Butler  v.  Niles,  26  How.  Pr. 
(N.  Y.)61. 

United  States. —  Stanley  v.  Albany  County, 
21  Blatchf.  (U.  S.)  249,  15  Fed.  483"! 

England. —  Harding  v.  Harding,  17  Q.  B.  D. 
442,  55  L.  J.  Q.  B.  462,  34  Wkly.  Rep.  775 ; 
Walker  r.  Bradford  Old  Bank,  12  Q.  B.  D. 
511,  53  L.  J.  Q.  B.  280,  32  Wkly.  Rep.  645; 
Lee  V.  Magrath,  10  L.  R.  Ir.  313. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  112. 

Where  the  debtor  has  recogriized  the  as- 
signment and  has  promised  to  pay  the  as- 
signee, the  latter  need  not  show  any  consid- 
eration.   Norris  v.  Hall,  18  Me.  332. 

73.  AlaTjama. —  Hall  v.  Alexander,  9  Ala. 
219. 

California.— MsXiQr  of  Webb,  49  Cal.  541. 

Connecticut. —  Under  statute,  assignee  can- 
not maintain  action  in  his  own  name  unless 
assignment  is  hona  fide  made  to  him.  Bixby 
V.  Parsons,  49  Conn.  483,  44  Am.  Rep.  246. 

Kansas. — Bartholomew  v.  Salina  First  Nat. 
Bank,  57  Kan.  594,  47  Pac.  519. 

Maine. —  Haynes  r.  Thompson,  80  Me.  125, 

13  Atl.  276;  Dunning  v.  Sayward,  1  Me.  366. 
Massachusetts. — Perkins  v.  Parker,  1  Mass. 

117. 

Minnesota. — Lamprey  v.  Lamprey^  29  Minn. 
151,  12  K  W.  514. 
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ISleiD  York. — People's  Bank  v.  St.  Anthony's 
Roman  Catholic  Church,  109  N.  Y.  512,  17 
E.  408,  16  N.  Y;  St.  856;  Wilbur  v.  War- 
ren, 104  N.  Y.  192,  10  N.  E.  263;  Moffatt  v. 
Bailey,  •  22  N.  Y.  App.  Div.  632,  47  N.  Y. 
Suppl.  983;  Shaw  v.  Tonus,  20  N.  Y.  App.  Div. 
39,  46  N.  Y.  Suppl.  545;  Nelson  v.  Edwards, 
40  Barb.  (N.  Y.)  279;  Rupp  v.  Blanchard,  34 
Barb.  (N.  Y.)  627;  Risley  v.  Smith,  39  N.  Y. 
Super.  Ct.  137. 

North  Carolina. —  Pace  v.  Pace,  73  N.  C. 
119;  Cannaday  t;.  Shepard,  55  N.  C.  224. 

Pennsylvania. —  Lennig's  Estate,  182  Pa. 
St.  485,  38  Atl.  466,  61  Am.  St.  Rep.  725,  38 
L.  R.  A.  378;  Kennedy  v.  Ware,  1  Pa.  St.  445, 
44  Am.  Dec.  145. 

Tennessee. —  Spring  City  Bank  v.  Rhea 
County,  (Tenn.  Ch.  1900)  59  S.  W.  442. 

Wisconsin.—  Smith  v.  Wood,  12  Wis.  382. 

England.—  In  re  Richardson,  30  Ch.  D.  396. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  112. 

Creditors  of  the  debtor  cannot  question  the 
want  of  consideration.  Beach  v.  Derby,  19 
111.  617. 

Original  assignor  of  a  note  cannot  question 
the  consideration  for  an  assignment  by  the 
purchaser  of  the  note  who  has  elected  to  re- 
scind the  purchase  on  the  ground  of  fraud 
and  has  assigned  the  claim  to  a  resident  of 
another  county  in  order  that  suit  might  be 
brought  in  thai  county.  Hicks  v.  Steel,  (Mich. 
1901)  85  N.  W.  112L 
74.  As  between  assignor  and  assignee. — 
Colorado. —  Jackson  r.  Hamm,  14  Colo.  58, 
23  Pac.  88. 

Connecticut. —  Bishop  v.  Holcomb,  10  Conn. 
444. 

Blassachusetts. —  Allyn  v.  Allyn,  154  Mass. 
570,  28  N.  E.  779.       '      ,       '  ' 

Neiv  Hampshire. —  Marsh  v.  Carney,  69 
N.  H.  236,  45  Atl.  745. 

NeiD  Jersey. —  Board  of  Education  r.  Du- 
parquet,  50  N.  J.  Eq.  234,  24  Atl.  922. 

New  York. — Crosby  r.  Kropf,  33  N.  Y.  App. 
Div.  446,  54  N.  Y.  Suppl.  76.  See  Fortunate 
V.  Patten,  5  Misc.  (N.  Y.)  234,  25  N.  Y.  Suppl. 
333  {reversed  in  147  N.  Y.  277,  41  N.  E.  572]. 

Ohio. —  Adae  r.  Moses,  7  Ohio  Dec.  (Re- 
print) 419,  2  Cine.  L.  Bui.  338. 

Tennessee. —  Smith  v.  Hubbard,  85  Tenn. 
306,  2  S.  W.  569. 

England. —  Beavan  v.  Oxford,  6  De  G. 
M.  &  G.  507,  2  Jur.  N.  S.  121,  25  L.  J.  Ch. 
299,  4  Wkly.  Rep.  275,  55  Eng.  Ch.  395. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  116. 

Nor  as  between  assignee  and  those  claim- 
ing under  him  as  next  of  kin  is  such  notice 
necessary.   Kimball  v.  Leland,  110  Mass.  325. 


ASSIG]VMEWTS 


[4  Cyc]  33 


give  notice  of  the  assignment  to  the  debtor,  and  a  subsequent  assignee  has  given 
such  notice.'^^  The  assignment  will  also  be  complete  as  against  creditors  of  the 
assignor  garnishing  the  chose  after  assignment  and  before  notice  of  the  assign- 
ment to  the  debtor,  provided  that  notice  of  the  assignment  be  given  to  the 
debtor  in  time  to  permit  liim  to  disclose  the  assignment  in  his  answer  to 
the  garnishee  process.''^    But,  until  notice  of  the  assignment  is  given  to  the 


The  assignee  may  sue  debtor,  without  first 
giving  him  notice  of  the  assignment.  Cun- 
ningham V.  Norton,  (Cal.  1895)  40  Pac.  491. 

75.  As  between  successive  assignees. — 
White  V.  Wiley,  14  Ind.  496;  Freund  v.  Im- 
porters, etc.,  Nat.  Bank,  76  N.  Y.  352 ;  Green- 
tree  V.  Rosenstock,  61  N.  Y.  583.  But  see  Muir 
V.  Schenck,  3  Hill  (N.  Y.)  228,  38  Am.  Dec.  633; 
Ingiis  V.  Inglis,  2  Dall.  (Pa.)  45,  1  L.  ed.  282. 
Contra,  Merchants',  etc.,  Bank  v.  Hewitt,  3 
Iowa  93,  66  Am.  Dec.  49 ;  Brice  v.  Bannister, 
3  Q.  B.  D.  569,  47  L.  J.  Q.  B.  722,  38  L.  T. 
Eep.  N.  S.  739,  26  Wkly.  Bep.  670;  John- 
stone V.  Cox,  16  Ch.  D.  571 ;  Meux  v.  Bell,  1 
Hare  73,  6  Jur.  123,  11  L.  J.  Ch.  77,  23  Eng. 
Ch.  73;  Loveridge  v.  Cooper,  2  L.  J.  Ch.  0.  S. 
75,  3  Russ.  31,  27  Kev.  Rep.  1,  3  Eng.  Ch.  31; 
Dearie  v.  Hall,  2  L.  J.  Ch.  0.  S.  62,  3  Russ.  1, 
27  Rev.  Rep.  1,  3  Eng.  Ch.  1;  Foster  v.  Black- 
stone,  1  Myl.  &  K.  297,  2  L.  J.  Ch.  84,  7  Eng. 
Ch.  297.  But  see  Davies  v.  Austen,  1  Ves.  Jr. 
247. 

76.  As  against  assignor's  creditors. —  Ala- 
bama.—  Jones  V.  Lowery  Banking  Co.,  104 
Ala.  252,  16  So.  75. 

Delaware. —  Dawson  v.  Jones,  2  Houst. 
(Del.)  412. 

Georgia. —  Whitten  v.  Little,  2  Ga.  Dec.  99. 

Illinois. —  Savage  v.  Gregg,  150  111.  161,  37 
N.  E.  312  [affirming  51  111.  App.  281]  :  Dres- 
ser V.  McCord,  96  111.  389;  Hodson  v.  McCon- 
nel,  12  111.  170;  Woodward  v.  Brooks,  18  111. 
App.  150. 

Iowa. —  Smith  v.  Clarke,  9  Iowa  241 ;  Wal- 
ters V.  Washington  Ins.  Co.,  1  Iowa  404,  63 
Am.  Dec.  451. 

Kentucky. —  Stockton  v.  Hall,  Hard.  ( Ky. ) 
160. 

Maine. —  Littlefield  v.  Smith,  17  Me.  327. 

Maryland. —  Brady  v.  State,  26  Md.  290. 

Massachusetts. —  Thayer  v.  Daniels,  113 
Mass.  129;  Gardner  v.  Hoeg,  18  Pick.  (Mass.) 
168;  Dix  v.  Cobb,  4  Mass.  508;  Wakefield  v. 
Martin,  3  Mass.  558.  But  see  Warren  v.  Cope- 
lin,  4  Mete.  (Mass.)  594. 

Minnesota. —  Lewis  v.  Bush,  30  Minn.  244, 
15  N.  W.  113. 

New  Hampshire. —  Ricker  v.  Cross,  5  N.  H. 
570,  22  Am.  Dec.  480. 

New  Jersey. —  Bradley  v.  Berns,  51  N.  J. 
Eq.  437,  26  Atl.  908. 

Neib  York. —  Bush  v.  Lathrop,  22  N.  Y.  535. 

Pennsylvania. — Stevens  v.  Stevens,  1  Ashm. 
(Pa.)  190. 

Rhode  Island.— Abbott  v.  Davidson,  18  R.  I. 
91,  25  Atl.  839;  Lee  v.  Robinson,  15  R.  I.  369, 

5  Atl.  290;  Tiernay  v.  McGarity,  14  R.  I. 
231;  Northam  v.  Cartright,  10  R.  I.  19. 

Tennessee. —  Gayoso  Sav.  Inst.  v.  Fellows, 

6  Coldw.  (Tenn.)  467. 

Virginia. —  Wilson  v.  Davisson,  5  Munf. 
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(Va.)  178;  Tazewell  v.  Barrett,  4  Hen.  &  M. 
(Va.)  259. 

Washington. —  Bellingham  Bay  Boom  Co. 
V.  Brisbois,  14  Wash.  173,  44  Pac.  153. 

West  Virginia. -^Tingle  v.  Fisher,  20  W.  Va. 
497 ;  Valley  Bank  v.  Gettinger,  3  W.  Va.  309. 

England. —  Badeley  v.  Consolidated  Bank, 
38  Ch.  D.  238,  57  L.  J.  Ch.  468,  59  L.  T.  Rep. 
N.  S.  419,  36  Wkly.  Rep.  745;  Scott  v.  Hast- 
ings, 4  Kay  &  J.  633,  5  Jur.  N.  S.  450,  6 
Wkly.  Rep.  862;  Pickering  v.  Ilfracombe  R. 
Co.,  L.  R.  3  C.  P.  235,  37  L.  J.  C.  P.  118,  17 
L..  T.  Rep.  N.  S.  650,  16  Wkly.  Rep.  458. 

But  see,  contra,  the  following  cases: 

Connecticut. — Foster  v.  Mix,  20  Conn.  395 ; 
Vanbuskirk  v.  Hartford  F.  Ins.  Co.,  14  Conn. 
141,  36  Am.  Dec.  473;  Bishop  v.  Holcomb,  10 
Conn.  444;  Judah  V.  Judd,  5  Day  (Conn.) 
534;  Woodbridge  v.  Perkins,  3  Day  (Conn.) 
364. 

Illinois. — Moore  v.  Gravelot,  3  111.  App.  442. 

Louisiana. —  Newman  v.  Irwin,  43  La.  Ann. 
1114,  10  So.  181;  Risley's  Succession,  11  Rob. 
(La.)  298;  Copley  v.  Dowell,  1  Rob.  (La.) 
26;  Cox  V.  White,  2  La.  422;  Styles  Mc- 
Neil, 6  Mart.  N.  S.  (La.)  296;  Thomas  v.  Cal- 
lihan,  5  Mart.  N.  S.  (La.)  180;  Carlin  v. 
Dumartrait,  5  Mart.  N.  S.  (La.)  20;  Bain- 
bridge  V.  Clay,  4  Mart.  N.  S.  (La.)  56 ;  Badnal 
V.  Moore,  9  Mart.  (La.)  403. 

Maine. —  McAllister  v.  Brooks,  22  Me.  80, 
38  Am.  Dec.  282. 

Massachusetts.—  Wood  v.  Partridge,  1 1 
Mass.  488 ;  Foster  v.  Sinkler,  4  Mass.  450 ; 
Comstock  V.  Farnum,  2  Mass.  96. 

Missouri. —  Murdoch  v.  Finney,  21  Mo.  138. 

New  York. —  Bishop  v.  Garcia,  14  Abb.  Pr. 
N.  S.  (N.  Y.)  69. 

Tennessee. —  Flickey  v.  Loney,  4  Baxt. 
(Tenn.)  169;  Clodfelter  v.  Cox,  1  Sneed 
(Tenn.)  330,  60  Am.  Dee.  157;  Hobson  v. 
Stevenson,  1  Tenn.  Ch.  203. 

Vermont. —  Nichols  v.  Hooper,  61  Vt.  295, 
17  Atl.  134;  Seward  v.  Garlin,  33  Vt.  583; 
Williams  v.  Shepherd,  33  Vt.  164;  Webster  v. 
Moranville,  30  Vt.  701 :  Ward  v.  Morrison, 
25  Vt.  593;  Peck  v.  Walton,  25  Vt.  33. 

See  4  Cent.  Dig.  tit.  "Assignments."  §  116. 

A  judgment,  rendered  against  the  debtor 
of  the  assignor,  upon  garnishment  at  the  in- 
stance of  a  creditor  of  the  assignor,  was  set 
aside,  before  any  part  of  the  judgment  had 
been  paid,  at  the  suit  of  an  assignee,  whose 
assignment  antedated  the  garnishment  but 
who  had  not  given  notice  thereof.  It  was 
there  said"  that  a  party  making  an  absolute 
assignment  of  a  chose  in  action  parts  with  all 
his  interest  in  the  same,  and  a  subsequent  at- 
taching creditor  or  assignee  can  acquire  no 
interest  therein :  that  if  the  debtor  pays  the 
assignor  without  notice  of  the  assignment, 
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debtor,  it  will  not  bind  him  so  as  to  deprive  him  of  equities  arising  between  the 
date  of  the  assignment  and  the  date  when  he  received  notice  thereof .'^^  As  to 
snch  equities,  the  assignment  takes  effect  from  the  time  the  debtor  receives  notice 
and  not  from  the  time  of  the  assignments^  After  the  debtor  has  received  notice 
of  the  assignment  the  chose  becomes  fixed  in  his  hands,  within  the  limitations 
hereafter  stated,'^^  and  he  cannot  discharge  the  liability  by  payment  to  any  party 
other  than  the  assignee,  or  in  any  way  change  the  rights  of  the  assignee  as  they 
stood  at  the  time  of  the  notice,^  except  that  he  may  avail  himself  of  a  set-off 
against  the  assignor  arising  thereafter  out  of  the  same  contract  or  transaction 
which  gave  rise  to  the  debt  assigned. 

b.  By  Whom  and  To  Whom  Given.  The  notice  must  be  given  by  the  assignee, 
or  by  his  procurement,^^  to  the  debtor  or  the  latter's  duly  authorized  agent.^^  But, 


the  latter  Mall  be  lield  to  have  received  the 
same  as  trustee  for  the  assignee,  and  even 
a  judgment  obtained  against  the  debtor  as 
garnishee,  before  payment  thereof,  will  not 
defeat  the  rights  of  the  assignee  —  at  least 
where  the  facts  proved  in  the  action  to  set 
aside  the  judgment  disclose  superior  equities 
in  the  assignee.  MacDonald  v.  Kneeland,  5 
Minn.  352. 

77.  As  against  the  debtor. —  Connecticut. — 
Adams  v.  Leavans,  20  Conn.  73;  Woodbridge 
V.  Perkins,  3  Day  ( Conn. )  364. 

Louisiana. —  Bach  v.  Twogood,  18  La.  414. 
Maryland. —  Eobinson  v.  Marshall,  11  Md. 
251. 

Mississippi. —  Shields  v.  Taylor,  25  Miss. 
13. 

Missouri. —  Richards  v.  Griggs,  16  Mo.  416, 
57  Am.  Dec.  240. 

New  York. —  Heermans  v.  Ellsworth,  64 
N.  Y.  159;  Crosby  v.  Kropf,  33  N.  Y.  App. 
Div.  446,  54  N.  Y.  Suppl.  76. 

Ohio. —  Gardner  v.  National  City  Bank,  39 
Ohio  St.  600. 

Pennsylvania. —  Com.  v.  Sides,  176  Pa.  St. 
616,  35  Atl.  136;  Inglis  v.  Inglis,  2  Dall. 
(Pa.)  45,  1  L.  ed.  282. 

Tennessee. — -  Hobson  v.  Stevenson,  1  Tenn. 
Ch.  203. 

Vermont. —  Loomis  v.  Loomis,  26  Vt.  198. 
Virginia. —  Stebbins  v.  Bruce,  80  Va.  389. 
West  Virginia. —  Cox  v.  Wayt,  26  W.  Va. 
807. 

Wyoming. —  Stebbins  v.  Union  Pac.  R.  Co., 
2  Wyo.  71. 

Canada. —  Maple  Leaf  Rubber  Co.  v.  Brodie, 
18  Quebec  Super.  Ct.  352. 

But  see,  contra,  Morgan  v.  Lowe,  5  Cal.  325, 
63  Am.  Dec.  132;  dicta  in  Kennedy  v.  Parke, 
17  K  J.  Eq.  415. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  116. 

Notice  to  one  partner  is  a  notice  to  the 
firm.   Fitch  v.  Stamps,  6  How.  (Miss.)  487. 

78.  As  to  debtor  assignment  takes  effect 
when. —  Merchants',  etc.,  Bank  v.  Hewitt,  3 
Iowa  93,  66  Am.  Dec.  49;  Callanan  Ed- 
wards, 32  N.  Y.  483:  Clement  v.  Philadelphia, 
137  Pa.  St.  328,  20  Atl.  1000,  21  Am.  St.  Rep. 
876;  Miller  v.  Kreiter,  76  Pa.  St.  78:  Walker 
V.  Bradford  Old  Bank,  12  Q.  B.  D.  511,  53 
L.  J.  Q.  B.  280,  32  Wkly.  Rep.  645 ;  Williams 
V.  Sorrell,  4  Ves.  Jr.  389.  See  also  Zuecarello 
V.  Randolph,  (Tenn.  Ch.  1899)  58  S.  W.  453, 
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79.  See  cases  cited  infra,  note  66,  p.  55. 

80.  Must  pay  assignee. — Louisiana. — Ram- 
say V.  Littlejohn,  7  Mart.  N.  S.  (La.)  654. 

Minnesota. —  Schilling  v.  Mullen,  55  Minn. 
122,  56  N.  W.  586,  43  Am.  St.  Rep.  475. 

New  York. —  Jones  v.  New  York,  90  N.  Y. 
387;  Callanan  v.  Edwards,  32  N.  Y.  483; 
Richardson  v.  Ainsworth,  20  How.  Pr.  (N.  Y.) 
521. 

Texas. —  Rollison  v.  Hope,  18  Tex.  446. 

England. —  Walker  v.  Bradford  Old  Bank, 
12  Q.  B.  D.  511,  53  L.  J.  Q.  B.  280,  32  Wkly. 
Rep.  645 ;  Legh  v.  Legh,  1  B.  &  P.  447 ;  re 
Asphaltie  Wood  Pavement  Co.,  30  Ch.  D.  216, 
54  L.  J.  Ch.  460,  53  L.  T.  Rep.  N.  S.  65,  33 
Wkly.  Rep.  513;  Webb  v.  Smith,  30  Ch.  D. 
192,  53  L.  T.  Rep.  N.  S.  737 ;  In  re  Milan 
Tramways  Co.,  22  Ch.  D.  122,  25  Ch.  D.  587, 
50  L.  T.  Rep.  N.  S.  545,  32  Wkly.  Rep.  631 ; 
Roxburghe  v.  Cox,  17  Ch.  D.  520,  50  L.  J. 
Ch.  772,  45  L.  T.  Rep.  N.  S.  225,  30  Wkly. 
Rep.  74;  Watson  v.  Mid  Wales  R.  Co.,  L.  R. 
2  C.  P.  593,  36  L.  J.  C.  P.  285,  17  L.  T.  Rep. 
N.  S.  94,  15  Wkly.  Rep.  1107. 

Canada. —  Dennison  v.  Knox,  24  U.  C.  Q.  B. 
119. 

81.  Set-off  against  assignor. —  Callanan  v. 
Edwards,  32  N.  Y.  483;  Newfoundland  v.  New- 
foundland R.  Co.,  13  App.  Cas.  199,  57  L.  J. 
P.  C.  35,  58  L.  T.  Rep.  N.  S.  285 ;  Bergman  v. 
Macmillan,  17  Ch.  D.  423,  44  L.  T.  Rep.  N.  S. 
794,  29  Wkly.  Rep.  890. 

82.  By  assignee. —  Holt  v.  Babcock^  63  Vt. 
634,  22  Atl.  459;  Barron  t;.  Porter,  44  Vt. 
587 ;  Brickett  v.  Nichols,  30  Vt.  743 ;  Webster 
V.  Moranville,  30  Vt.  701 ;  Peck  v.  Walton,  25 
Vt.  33. 

83.  To  debtor  or  debtor's  agent. —  Annis- 
ton  Nat.  Bank  v.  Durham  School  Committee, 
118  N.  C.  383,  24  S.  E.  792;  Weed  Sewing 
Mach.  Co.  V.  Boutelle,  56  Vt.  570,  48  Am.  Rep. 
821. 

As  against  garnishing  creditor,  notice  to 
one  trustee,  if  debt  is  in  hands  of  two  trus- 
tees, is  sufficient.  Foster  v.  Mix,  20  Conn. 
395. 

Notice  given  to  person  in  charge  of  debt- 
or's store  is  sufiicient  as  against  garnishing 
creditors.  May  v.  Hill,  14  Mont.  338,  36  Pac. 
877. 

Where  assignor  places  assignee  in  posses- 
sion of  evidence  of  indebtedness,  a  notice,  by 
the  assignor  to  the  agent  of  the  board  of  pub- 
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in  case  of  the  death  of  the  debtor,  the  notice  of  assignment  may  be  given  to  his 
personal  representatives.^^ 

e.  Form  and  Sufficiency.  The  notice  need  not  be  in  any  particular  f orm.^ 
It  is  not  necessary  to  exhibit  to  the  debtor  either  the  original  or  a  copy  of  a  writ- 
ten assignment,  notice  that  such  assignment  is  claimed  to  exist  being  sufficient.^^ 
A  notice  must  be  sufficiently  definite  to  enable  the  debtor  to  identify  the  subject- 
matter  of  the  assignment.^'^  It  has  been  said  that  the  notice  must  be  direct  and 
positive,  ^  and  that  it  is  not  sufficient  that  the  debtor  is  notified  of  facts  that 
would  put  a  reasonable  man  on  inquiry.^^  The  legality  of  a  notice  is  not  affected 
by  the  fact  that  it  is  served  on  Sunday.^  What  constitutes  a  sufficient  notice 
is,  usually,  a  question  of  fact,  but  when  it  depends  merely  on  the  construction  of 
writings  it  becomes  a  question  of  law.^^ 

5.  Consent  and  Acceptance  of  Debtor.  To  a  valid  transfer  or  assignment  of  a 
thing  or  chose  in  action  of  a  kind  assignable,  no  consent  to  or  acceptance  of  the 
assignment  by  the  debtor  is  required,^^  except,  perhaps  in  partial  assignments,  as 


lie  works,  not  to  pay  the  money  to  the  as- 
signee, but  to  pay  it  to  him,  will  not  be  suffi- 
cient, although  in  writing,  to  bind  the  public 
treasury  to  the  payment  to  him  of  the  money, 
the  money  having  been  paid  out  on  the  report 
of  the  agent  of  the  government,  although  the 
request  not  to  pay  was  among  the  papers  de- 
livered by  the  agent  to  his  successor.  Laugh- 
lin  V.  District  of  Columbia,  116  U.  S.  485,  6 
S.  Ct.  472,  29  L.  ed.  701. 

Where  the  public  is  the  debtor,  notice  is 
properly  given  to  officials  without  whose  con- 
sent money  cannot  be  paid  out.  Harlem  Bank 
V.  Bayonne,  48  N.  J.  Eq.  246,  21  Atl.  478  [af- 
firmed in  48  N.  J.  Eq.  646,  25  Atl.  20]  ;  Bur- 
ditt  V.  Porter,  63  Vt.  296,  21  Atl.  955,  25  Am. 
St.  Rep.  763;  Thayer  v.  Lyman,  35  Vt.  646. 

Not  necessary  to  notify  sureties,  if  princi- 
pal debtor  is  notified,  as  against  garnishment. 
Seward  v.  Garlin,  33  Vt.  583. 

84.  To  debtor's  personal  representatives. — 
Seward  v.  Garlin,  33  Vt.  583 ;  Brown  v.  Mil- 
lington,  25  Vt.  242;  Walker  v.  Bradford  Old 
Bank,  12  Q.  B.  D.  511,  53  L.  J.  Q.  B.  280,  32 
Wkly.  Rep.  645. 

85.  No  particular  form  necessary. —  Town. 
—  Manning  v.  Mathews,  70  Iowa  503,  30 
N.  W.  749. 

Louisiana.—  St.  Mary's  Bank  v.  Morton,  12 
Rob.  (La.)  407;  Flint  v.  Franklin,  9  Rob. 
(La.)  207;  Delassize's  Succession,  8  Rob.  (La.) 
259;  Gillett  v.  Landis,  17  La.  470;  Reeves  v. 
Burton,  6  Mart.  N.  S.  (La.)  283;  Touro  v. 
Gushing,  1  Mart.  N.  S.  (La.)  425. 

Maine. —  Jewett  v.  Dockray,  34  Me.  45; 
Bobbins  v.  Bacon,  3  Me.  346. 

Vermont. —  Dale  v.  Kimpton,  46  Vt.  76. 

England. — Under  the  Judicature  Act  notice 
must  be  in  writing  and  may  be  given  either  by 
indorsement  of  the  assignment  on  the  original 
obligation  and  forwarding  it  to  the  debtor,  or 
by  separate  writing.  Read  v.  Brown,  22 
Q.  B.  D.  128,  58  L.  J.  Q.  B.  120,  60  L.  T.  Rep. 
N.  S.  250,  37  Wkly.  Rep.  131;  Harding  v. 
Harding,  17  Q.  B.  D.  442,  55  L.  J.  Q.  B.  462, 
34  Wkly.  Rep.  775 ;  Buck  v.  Robson,  3  Q.  B.  D. 
086,  48  L.  J.  Q.  B.  250,  39  L.  T.  Rep.  N.  S. 
325,  26  Wkly.  Rep.  804;  Brice  v.  Bannister, 
3  Q.  B.  D.  569,  47  L.  J.  Q.  B.  722,  38  L.  T. 
Rep.  N.  S.  739,  26  Wkly.  Rep.  670;  Lett  v. 


Morris,  1  L.  J.  Ch.  17,  4  Sim.  607,  6  Eng.  Ch. 
607 ;  Ex  p.  South,  3  Swanst.  392.  But  notice 
of  equitable  assignment  may  be  verbal.  Ex  p. 
Agra  Bank,  L.  R.  3  Ch.  555,  37  L.  J.  Bankr. 
23,  18  L.  T.  Rep.  N.  S.  866,  16  Wkly.  Rep. 
879. 

86.  Need  not  exhibit  written  assignment. 

—  National  Fertilizer  Co.  v.  Thomason,  109 
Ala.  173,  19  So.  415;  Touro  i;.  •Gushing,  1 
Mart.  N.  S.  (La.)  425;  Davenport  v.  Wood- 
bridge,  8  Me.  17.  At  least  if  evidence  of  as- 
signment be  not  demanded.  Bean  v.  Simpson, 
16  Me.  49. 

87.  Notice  must  be  definite. —  Plympton  v. 
Preston,  4  La.  Ann.  356 ;  McAllister  v.  Brooks, 
22  Me.  80,  38  Am.  Dec.  282. 

88.  Notice  must  be  direct  and  positive. — 

Connecticut. —  Merely  putting  letter  in  mail, 
without  showing  delivery,  not  sufficient.  Ju- 
dah  V.  Judd,  5  Day  (Conn.)  534. 

Louisiana. — Registry  not  sufficient.  Thomas 
V.  Gallihan,  5  Mart.  N.  S.  (La.)  180.  Where 
debtor  has  promised  to  pay  assignee  notice 
will  be  presumed.  Gray  v.  Trafton,  12  Mart. 
(La.)  102. 

New  York. — Meghan  v.  Mills,  9  Johns. 
(N.  Y.)  64. 

Tennessee. —  Hobson  v.  Stevenson,  1  Tenn. 
Ch.  203. 

Vermont. —  Gaboon  v.  Morgan,  38  Vt.  234. 

89.  Ellis  V.  Amason,  17  N.  G.  273.  Contra, 
Adkins  v.  Ferguson,  11  Ky.  L.  Rep.  95;  Wil- 
kins  V.  Batterman,  4  Barb.  (N.  Y.)  47. 

90.  Served  on  Sunday. —  Grozier  v.  Shants, 
43  Vt.  478. 

91.  Sufficiency,  when  question  of  law  and 
when  question  of  fact. —  Reuton  v.  Monnier, 
77  Gal.  449,  19  Pac.  820;  Whitman  v.  Win- 
chester Repeating  Arms  Go.,  55  Gonn.  247,  10 
Atl.  571 ;  Grouch  v.  Mullen,  141  N.  Y.  495,  36 
N.  E.  394,  57  N.  Y.  'St.  585. 

92.  Debtor's  consent  and  acceptance  not 
necessary. —  Illinois. —  Savage  v.  Gre^g,  150 
111.  161,  37  N.  E.  312. 

Indiana. — Lassiter  v.  Jackman,  88  Ind.  118: 
Kansas. —  Krapp  v.  Eldridge,  33  Kan.  106, 

5  Pac.  372. 

Kentucky. —  Newby  t\  Hill,  2  Mete.  (Ky.) 

530;    Varnon  v.  Chestnut,   8  Ky.    L.  Rep. 

428. 
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heretofore  stated.^^  But,  where  the  parties  to  the  contract  under  which  the  right 
arises  have  stipulated  tliat  neither  the  contract  nor  any  right  thereunder  shall  be 
assignable  without  the  consent  of  the  other  party,  such  consent  must  be  obtained 
before  the  attempted  assignment  will  be  given  effect.^^ 

6.  Promise  of  Debtor  to  Pay.  Under  the  rules  of  the  common  law,  no  action 
could  be  brought  against  the  debtor,  by  the  assignee  of  a  debt  in  his  own  name, 
unless  there  was  a  promise  by  the  debtor  to  him  to  pay  him  the  debt.^^  Since  the 
assignment  of  a  chose  in  action  for  a -valuable  consideration  gives  the  assignee  an 
equitable  right  to  receive  payment  of  the  debt  from  the  debtor,  and  imposes  on 
the  latter  an  obligation,  in  equity,  to  pay  the  debt  to  the  assignee,  this  right  and 
obligation  constitute  a  sufficient  consideration  to  support  a  promise  of  the  debtor 
to  pay  the  debt  to  the  assignee,  on  which  promise  the  latter  can  base  an  action  in 
his  own  name  at  law ;    and,  where  the  debtor  makes  such  a  promise,  it  has  been 


Maryland. —  Crawford  v.  Brooke,  4  Gill 
(Md.)  213. 

Miclfiigan. —  Roger  Williams  Ins.  Co.  v.  Car- 
rington,  43  Mich.  252,  5  N.  W.  303. 

Montana. —  Oppenheimer  v.  Butte  First 
Nat.  Bank,  20  Mont.  192,  50  Pac.  419. 

'Nevada. —  Smith  v.  Mayberry,  13  Nev.  427. 

NexG  Hamj)shire. —  Brown  v.  Mansur,  64 
N.  H.  39,  5  Atl.  768;  Garland  v.  Harrington, 
51  N.  H.  409. 

NeiD  York. —  See  Manchester  v.  Kendall,  51 
N.  Y.  Super.  Ct.  460  [affirmed  in  103  N.  Y. 
638,  8  N.  E.  653]. 

South  Carolina. —  McGahan  v.  Lockett,  54 
S.  C.  364,  32  S.  E.  429,  71  Am.  St.  Rep.  796. 

Texas. —  Ross  v.  Smith,  19  Tex.  171,  70  Am. 
Dec.  327 ;  Beaumont  Lumber  Co.  v.  Moore, 
(Tex.  Civ.  App.  1897)  41  S.  W.  180;  Scheu- 
ber  V.  Simmons,  2  Tex.  Civ.  App.  672,  22  S.  W. 
72. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  121. 
Contra,  under  New  Hampshire  statute. — 

To  be  valid  as  against  attaching  creditors  of 
an  assignor  his  assignment  of  future  wages 
must  be  accepted  in  writing  by  the  employer 
and  filed  with  the  town-clerk.  Berlin  Mills 
Co.  V.  Poole,  62  N.  H.  439.  See  also  O'Neil  v. 
Dunn,  63  N.  H.  393.  Even  though  the  stat- 
ute provides  for  acceptance  across  the  face 
of  the  assignment,  an  acceptance  indorsed 
across  the  back  thereof  will  be  sufficient. 
Lewis  V.  Lougee,  63  N.  H.  287.  Such  assign- 
ment is  good  between  the  parties  without  an 
acceptance.  Garland  v.  Harrington,  51  N.  H. 
409 ;  Conway  v.  Cutting,  51  N.  H.  407. 

93.  See  supra,  note  53,  p.  28 ;  and  infra, 
note  '66,  p.  55.  See  also  In  re  Trimble,  23 
Pittsb.  Leg.  J.  (Pa.)  89;  Burck  v.  Taylor, 
152  U.  S.  634,  14  S.  Ct.  696,  38  L.  ed.  578. 

94.  Fortunato  v.  Patten,  5  Misc.  (N.  Y.) 
234,  25  N.  Y.  Suppl.  333  [reversed  in  147 
N.  Y.  277,  41  N.  E.  572]  ;  and  eases  cited 
supra,  note  39,  p.  21. 

95.  At  common  law. —  Massachusetts. — 
Borrowseale  v.  Bosworth,  99  Mass.  378. 

Michigan. —  Tefft  v.  McNoah,  9  Mich.  201. 

New  York. —  Dubois  v.  Doubleday,  9  Wend. 
(N.  Y.)  317. 

Pennsylvania. —  Fahnestock  v.  Schoyer,  9 
Watts  (Pa.)  102. 

Tennessee. —  Smith    v.    Cottrel,    8  Baxt. 
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(Tenn.)  62;  Mt.  Olivet  Cemetery  Co.  v.  Shu- 
bert,  2  Head  (Tenn.)  116. 

Texas. —  Ross  v.  Smith,  19  Tex.  171,  70  Am. 
Dec.  327. 

United  States. —  Tiernan  v.  Jackson,  5  Pet. 
(U.  S.)  580,  8  L.  ed.  234. 

England. —  Williams  v.  Everett,  14  East 
582,  13  Rev.  Rep.  315;  Grant  v.  Austen,  5 
Price  58,  17  Rev.  Rep.  540. 

96.  Consideration  for  promise  to  pay. — ■ 
Maine. —  Page  v.  Danforth,  53  Me.  174;  Nor- 
ris  V.  Hall,  18  Me.  332;  Smith  v.  Berry,  18 
Me.  122:  Lang  v.  Fiske,  11  Me.  385. 

Maryland. —  Gordon  v.  Downey,  1  Gill  (Md.) 
41;  Lamar  v.  Manro,  10  Gill  &  J.  (Md.)  50; 
Barger  v.  Collins,  7  Harr.  &  J.  (Md.)  213; 
Allstan  V.  Contee,  4  Harr.  &  J.  (Md.)  351; 
Onion  v.  Paul,  1  Harr.  &  J.  (Md.)  114. 

Massachusetts. —  Burrows  v.  Glover,  106 
Mass.  324;  Fogg  v.  Middlesex  Mut.  F.  Ins. 
Co.,  10  Cush.  (Mass.)  337;  Kingsley  v.  New 
England  Mut.  F.  Ins.  Co.,  8  Cush.  (Mass.) 
893:  Barrett  v.  Union  Mut.  F.  Ins.  Co.,  7 
Cush.  (Mass.)  175;  Barney  v.  Coffin,  3  Pick. 
(Mass.)  115;  Mowry  v.  Todd,  12  Mass.  281; 
Crocker  v.  Whitney,  10  Mass.  316. 

Michigan. —  See  Tefft  v.  McNoah,  9  Mich. 
201. 

Mississippi. —  See  Swisher  v.  Fitch,  1  Sm. 
&  M.  (Miss.)  541. 

New  Hampshire. —  Boyd  v.  Webster,  58 
N.  H.  336;  Pierce  v.  Nashua  F.  Ins.  Co.,  50 
N.  H.  297,  9  Am.  Rep.  235;  Thompson  v. 
Emery,  27  N.  H.  269;  Morse  v.  Bellows,  7 
N.  H.  549,  28  Am.  Dec.  372 ;  Currier  v.  Hodg- 
don,  3  N.  H.  82. 

New  York. —  Jessel  v.  Williamsburgh  Ins. 
Co.,  3  Hill  (N.  Y.)  88;  Dubois  v.  Doubleday, 
9  Wend.  (N.  Y.)  317;  De  Forest  v.  Frary,  6 
Cow.  (N.  Y.)  151;  Compton  v.  Jones,  4  Cow. 
(N.  Y.)  13. 

Pennsylvania. —  De  Barry  v.  Withers,  44 
Pa.  St.  356:  Withers  v.  De  Barry,  5  Phila. 
(Pa.)  7,  19  Leg.  Int.  (Pa.)  37;  Sellers  v. 
Cooper,  3  Leg.  &  Ins.  Rep.  61. 

Rhode  Island. —  Clarke  v.  Thompson,  2  R.  I. 
146. 

South  Carolina. —  Matheson  v.  Grain,  1  Mc- 
Cord  (S.  C.)  219. 

Tennessee. — Mt.  Olivet  Cemetery  Co.  v.  Shu- 
bert,  2  Head  (Tenn.)  116. 
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held  to  constitute  a  waiver  of  all  right  of  set-off  against  the  assignor,  existing  at 
the  time  or  subsequentlj  arising.^'^  The  action  in  such  case  is  not  on  the  original 
obligation  of  the  debtor,  but  on  his  promise,  made  to  the  assignee.^^  It  has  been 
held,  in  some  cases,  that  the  promise  must  be  an  express  one  on  the  part  of  the 
debtor.^^ 

C.  Mode  of  Assig-nment — l.  In  General.  In  the  absence  of  some  statutory 
provision  on  the  subject,  prescribing  the  mode  of  assignment,^  and  in  the  absence  of 
restrictions  placed  by  the  parties  themselves  on  the  manner  of  assignment,  no  par- 
ticular mode  or  form  is  necessary  to  effect  a  valid  assignment.^    The  assignment 


Texas. —  Rollison  v.  Hope,  18  Tex.  446. 

Vermont. —  Simonds  v.  Pierce,  51  Vt.  467 ; 
Allis  V.  Jewell,  36  Vt.  547 ;  Bucklin  v.  Ward, 
7  Vt.  195;  Moar  v.  Wright,  1  Vt.  57. 

Virginia. —  •Cleaton  v.  Chambliss,  6  Hand. 
(Va.)  86. 

West  Virginia. —  Bentley  v.  Standard  F. 
Ins.  Co.,  40  W.  Va.  729,  23  S.  E.  584. 

United  States. —  Tiernan  v.  Jackson,  5  Pet. 
(U.  S.)  580,  8  L.  ed.  234. 

England. —  Wilson  v.  Coupland,  5  B.  &  Aid. 
228,  7  E.  C.  L.  131;  Williams  v.  Everett,  14 
East  582,  13  Rev.  Rep.  315;  Surtees  v.  Hub- 
bard, 4  Esp.  203;  Israel  v.  Douglas,  1  H.  Bl. 
239;  Fenner  v.  Meares,  2  W.  Bl.  1269. 

But  see,  contra,  Kendrick  v.  Glover,  1  Ga. 
Dec.  63 ;  Jarman  p.  Howard,  3  A.  K.  Marsh. 
(Ky.)  383. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  122. 

97.  Waiver  of  set-off  against  assignor. — 
King  t\' Fowler,  16  Mass.  397;  Thompson  v. 
Emery,  27  N.  H.  269;  Wiggin  v.  Damrell,  4 
N.  H.  69. 

98.  Action  is  on  the  promise. —  Bentley  v. 
Standard  F.  Ins.  Co.,  40  W.  Va.  729,  23  S.  E. 
584. 

99.  Express  promise. —  Jarman  v.  Howard, 
3  A.  K.  Marsh.  (Ky.)  383;  Cole  v.  Bodfish,  17 
Me.  310;  Dubois  v.  Doubleday,  9  Wend. 
(N.  Y.)  317. 

But  see,  contra,  the  following  cases: 
Illinois. —  Carlyle  v.  Carlyle  Water,  etc., 

Co.,  140  111.  445,  29  N.  E.  556. 

Louisiana. —  Mourton  v.  Robertson,  3  La. 

439. 

Maryland. —  Barger  v.  Collins,  7  Harr.  &  J. 
(Md.)  213. 

Massachusetts. —  Armsby  v.  Farnam,  16 
Pick.  (Mass.)  318. 

England. —  Peacock  v.  Harris,  10  East  104, 
10  Rev.  Rep.  231 ;  Surtees  v.  Hubbard,  4  Esp. 
203. 

1.  Georgia. — Certificates  of  damage  to  prop- 
erty, such  damage  being  caused  by  the  re- 
moval of  a  county-seat  ^nder  an  act  of  the 
genera]  assembly,  issued  to  the  property-own- 
ers damaged,  are  by  them  assignable  by  in- 
dorsement thereon  so  as  to  vest  the  title 
thereto  in  the  assignee.  Wilkinson  v.  Cheat- 
ham, 43  Ga.  258. 

lovM. —  Instruments  in  writing  by  which 
the  maker  promises  to  pay  or  deliver  any 
property  or  do  any  labor,  or  acknowledges  any 
money,  or  labor,  or  property  to  be  due,  are  as- 
signable by  indorsement  thereon  or  by  other 
writing,  and  assignee  has  a  right  of  action 
thereon  in  his  own  name.  Rappleye  Racine 
Seeder  Co.,  79  Iowa  220,  44  N."  W.  363,  7 


L.  R.  A.  139;  Dubuque  First  Nat.  Bank  v. 
Carpenter,  41  Iowa  518 ;  Moorman  v.  Collier, 
32  Iowa  138. 

Maryland. —  Under  the  Maryland  act  of 
1829,  c.  51,  bona  fide  transferee  by  assign- 
ment, in  writing,  of  chose  in  action  for  the 
payment  of  money  may  maintain  an  action 
at  law  in  his  own  name  against  the  debtor. 
Kent  D.  Somervell,  7  Gill  &  J.  (Md. )  265. 

Michigan. — McDonald  v.  Preston  Nat.  Bank, 
111  Mich.  649,  70  N.  W.  143. 

Missouri. —  Horner  V.  Missouri  Pac.  R.  Co., 
70  Mo.  App.  285. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Vaughan,  16 
Tex.  Civ.  App.  403,  40  S.  W.  1065. 

United  States. —  Hobbs  v.  McLean,  117 
U.  S.  567,  6  S.  Ct.  870,  29  L.  ed.  940;  U.  S. 
V.  Ferguson,  78  Fed.  103,  45  U.  S.  App.  457, 
24  C.  C.  A.  1.  But  see  U.  S.  Rev.  Stat. 
(1878),  §  3477,  construed  in  Spofford  v.  Kirk, 
97  U.  S.  484,  24  L.  ed.  1032,  wherein  it  was 
said  that  the  statute  means  that  the  assign- 
ments not  complying  with  the  statute  are  not 
absolutely  null  and  void,  but  voidable,  at  the 
option  of  the  government  or  its  officers,  and 
that,  where  the  government  has  recognized 
an  assignment,  the  parties  cannot  claim  that 
it  is  invalid.  See  also  Freedman's  Sav.,  etc., 
Co.  V.  Shepherd,  127  U.  S.  '494,  8  S.  Ct.  1250, 
32  L.  ed.  163;  Bailey  v.  U.  S.,  109  U.  S.  432, 
3  S.  Ct.  272,  27  L.  ed.  988 ;  Goodman  v.  Mb- 
lack,  102  U.  S.  556,  26  L.  ed.  229.  This  stat- 
ute does  not  cover  assignments  by  operation 
of  law.  Erwin  v.  U.  S.,  97  U.  S.  392,  24  L.  ed. 
1065. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  61. 

Where  one  disposes  of  property,  reserving 
the  right  to  dispose  of  certain  interests 
therein  by  will,  he  cannot  dispose  of  those  in- 
terests by  deed.  Mahon  v.  Smith,  60  How.  Pr. 
(N.  Y.)  385. 

2.  Gorringe  v.  Irwell  India  Rubber,  etc., 
Works,  34  Ch.  D.  128,  56  L.  J.  Ch.  85,  55 
L.  T.  Rep.  N.  S.  572,  35  Wkly.  Rep.  86 ;  Per- 
cival  V.  Dunn,  29  Ch.  D.  128,  54  L.  J.  Ch.  570, 
52  L.  T.  Rep.  N.  S.  320 ;  In  re  Irving,  7  Ch.  D. 
419,  47  L.  J.  Bankr.  38,  37  L.  T.  Rep.  N.  S. 
507,  26  Wkly.  Rep.  376 ;  Diplock  v.  Hammond, 
5  De  G.  M.  &  G.  320,  23  L.  J.  Ch.  550,  2 
Smale  &  G.  141,  2  Wklv-  Rep.  500,  54  En?. 
Ch.  254;  Rodick  r.  Gandell,  12  Beav.  325,^1 
De  G.  M.  &  G.  703.  13  Juv.  1087,  19  L.  J.  Ch. 
113,  50  Eng.  Ch.  591,  15  Eng.  L.  &  Eq.  22  :  Mc- 
Gowan  r.  Smith,  26  L.  J.  Ch.  8,  8  Wklv.  Rep. 
690;  Robertson  v.  Grant.  3  Ch.  Chamb. 
(U.  C.)  331.  "I  hereby  authorize  you  to 
pay,"  held  sufficient.  Lett  r.  INIorris,  1  L.  J. 
Ch.  17,  4  Sim.  607,  6  Eng.  Ch.  607. 
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need  not  be  in  writing,^  and  if  in  writing  may  be  in  the  form  of  an  agreement  or  order  ,^ 


3.  Need  not  be  in  writing. —  Alabama. — 
Lowery  v.  Peterson,  75  Ala.  109. 

-  California. — Wiggins  v.  McDonald,  18  Cal. 
126. 

Colorado. —  Perkins  v.  Peterson,  2  Colo. 
App.  242:,  29  Pae.  1135. 

Illinois.— Mason  v.  Chicago  Title,  etc., 
Guarantee  Co.,  77  111.  App.  19. 

Indiana. —  Ross  v.  Schneider,  30  Ind.  423; 
Slaughter  v.  FoUst,  4  Blackf.  (Ind.)  379. 

Iowa. —  Tone  v.  Shankland,  110  Iowa  525, 
81  N.  W.  789;  Seymour  v.  Aultman,  109  Iowa 
297,  80  N.  W.  401;  Preston  v.  Peterson,  107 
Iowa  244,  77  N.  W.  864;  Hoffman  v.  Smith, 
94  Iowa  495,  63  N.  W.  182;  Foster  v.  Trenary, 
65  Iowa  620,  22  N.  W.  898;  Howe  v.  Jones,  57 
Iowa  130,  8  N.  W.  4^1,  10  N.  W.  299;  Green 
V.  Marble,  37  Iowa  95;  Switzer  v.  Smith,  35 
•Iowa  269;  Barthol  v.  Blakin,  34  Iowa  452; 
McWilliams  v.  Webb,  32  Iowa  577 ;  Moore  v. 
Lowrey,  25  Iowa  336,  95  Am.  Dec.  790; 
Conyngham  v.  Smith,  16  Iowa  471;  White  v. 
Tucker,  9  Iowa  100. 

Kansas. —  Clark  V.  Wiss,  34  Kan.  553,  9 
Pac.  281 ;  McCubbin  v.  Atchison,  12  Kan.  166. 

Kentucky. —  Newby  v.  Hill,  2  Mete.  (Ky. ) 
530. 

Louisiana. —  Edwards  v.  Daley,  14  La.  Ann. 
384;  Delassize's  Succession,  8  Eob.  (La.) 
259. 

Maine.— White  v.  Kilgore,  77  Me.  571,  1 
Atl.  739;  Sprague  v.  Frankfort,  60  Me.  253; 
Simpson  v.  Bibber,  59  Me.  196;  Garnsey  v. 
Gardner,  49  Me.  167;  Porter  v.  Bullard,  26 
Me.  448. 

Maryland. —  Spiker  v.  Nydegger,  30  Md. 
315;  Crane  v.  Gough,  4  Md.  316;  Baden  v. 
State,  1  Gill  (Md.)  165;  Mitchell  v.  Mitchell, 
1  Gill  (Md.)  66;  Onion  v.  Paul,  1  Harr.  &  J. 
(Md.)  114. 

Massachusetts. —  Macomber  v.  Doane,  2 
Allen  (Mass.)  541;  Currier  v.  Howard,  14 
Gray  (Mass.)  511;  Grover  v.  Grover,  24  Pick. 
(Mass.)  261,  35  Am.  Dec.  319;  Dunn  v.  Snell, 
15  Mass.  481;  Jones  v.  Witter,  13  Mass.  304; 
Quinear  v.  Marblehead  Social  Ins.  Co.,  10 
Mass.  476;  Crocker  v.  Whitney,  10  Mass.  316. 

Michigan. —  Donovan  v.  Halsey  Fire  Engine 
Co.,  58  Mich.  38,  24  N.  W.  819;  Draper  v. 
Fletcher,  26  Mich.  154. 

Minnesota. — Hurley  v.  Bendel,  67  Minn.  41, 
69  N.  W.  477. 

Mississippi. —  Pass  v.  McRea,  36  Miss.  143. 

Missouri. —  Boyle  v.  Clark,  63  Mo.  App. 
473;  Johnson  County  v.  Bryson,  27  Mo.  App. 
341. 

Montana. —  Oppenheimer  v.  Butte  First 
Nat.  Bank,  20  Mont.  192,  50  Pac.  419. 

Neio  Hampshire. —  Gage  v.  Dow,  59  N.  H. 
383;  Jordan  v.  Gillen,  44  N.  H.  424;  Brewer 
V.  Franklin  Mills,  42  N.  H.  292 ;  Thompson  v. 
Emery,  27  N.  H.  269. 

'Neio  Jersey. — Hutchings  v.  Low,  13  N.  J.  L. 
246 ;  Lanigan  'v.  Bradley,  etc.,  Co.,  50  N.  J.  Eq. 
201,  24  Atl.  505. 

'Neui  York. — Williams  v.  Ingersoll,  89  N.  Y. 
508 ;  Truax  v.  Slater,  86  N,  Y.  630 ;  Greene  v. 
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The  Republic  F.  Ins.  Co.,  84  N.  Y.  572;  Ris- 
ley  V.  Phenix  Bank,  83  N.  Y.  318,  38  Am.  Rep. 
421;  Fryer  v.  Rockefeller,  63  N.  Y.  268; 
Thurber  v.  Chambers,  60  N.  Y.  29;  Hooker  v. 
Eagle  Bank,  30  N.  Y.  83,  86  Am.  Dec.  351; 
Clegg  V.  New  York  Newspaper  Union,  72  Hun 
(N.  Y.)  395,  25  N.  Y.  Suppl.  565,  55  N.  Y.  St. 
464;  York  v.  Conde,  61  Hun  (N.  Y.)  26,  15. 
N.  Y.  Suppl.  380,  39  N.  Y.  St.  945;  Risley  v. 
Phoenix  Bank,  11  Hun  (N.  Y.)  484;  Doremus 
V.  Williams,  4  Hun  (N.  Y.)  458;  Kessel  v. 
Albetis,  56  Barb.  (N.  Y.)  362;  Gould  v.  EI- 
lery,  39  Barb.  (N.  Y.)  163;  Rupp  v.  Blan- 
chard.  34  Barb.  (N.  Y.)  627;  Hoyt  v.  Story, 
3  Barb.  (N.  Y.)  262;  Sexton  v.  Fleet,  2  Hilt. 
(N.  Y.)  477 :  Waldron  v.  Baker,  4  E.  D.  Smith 
(N.  Y.)  440;  Hastings  v.  McKinley,  1  E.  D. 
Smith  (N.  Y.)  273;  Epstein  v.  U.  S.  Fidelity 
etc.,  Co.,  29  Misc.  (N.  Y.)  295,  60  N.  Y. 
Suppl.  527;  Riker  v.  Curtis,  17  Misc.  (N.  Y.) 
134,  39  N.  Y.  Suppl.  340;  Ford  v.  Stuart,  19 
Johns.  (N.  Y.)  342;  Briggs  v.  Dorr,  19  Johns. 
(N.  Y.)  95. 

North  Carolina. — Ponton  v.  Griffin,  72  N.  C. 
362. 

North  Dakota. —  Roberts  v.  Fargo  First 
Nat.  Bank,  8  N.  D.  474,  79  N.  W.  993. 

Pennsylvania. —  Craft  v.  Webster,  4  Rawle 
(Pa.)  242. 

South  Carolina. —  Miller  v.  Newell,  20  S.  C. 
123,  47  Am.  Rep.  833;  Howell  v.  Bulkley,  1 
Nott  &  M.  ( S.  C. )  249 ;  Perryclear  v.  Jacobs, 
Riley  Eq.  (S.  C.)  47. 

Tennessee.^-  Cleveland  v.  Martin,  2  Head 
(Tenn.)  128;  Graham  v.  McCampbell,  Meigs 
(Tenn.)  52,  33  Am.  Dec.  126. 

Texas.—  Clark  v.  Gillespie,  70  Tex.  513,  8 
S.  W.  121;  Ross  V.  Smith,  19  Tex.  171,  70 
Am.  Dec.  327 ;  Rollison  v.  Hope,  18  Tex.  446. 

Fermont .— Hutchins  v.  Watts,  35  Vt.  360. 

West  Virginia. —  Wilt  v.  Huffman,  46 
W.  Va.  473,  33  S.  E.  279;  Kenneweg  v.  Schil- 
ansky,  45  W.  Va.  521,  31  S.  E.  949;  Bentley 
V.  Standard  F.  Ins.  Co.,  40  W.  Va.  729,  23 
S.  E.  584;  Scraggs  v.  Hill,  37  W.  Va.  706,  17 
S.  E.  185. 

Wisconsin. — Arpin  v.  Burch,  68  Wis.  619, 
32  N.  W.  681. 

United  States. —  Farmers',  etc.,  Bank  v. 
Kansas  City  Pub.  Co.,  3  Dill.  (U.  S.)  287,  8 
Fed.  Cas.  No.  4,652. 

England. —  Heath  v.  Hall,  2  Rose  271,  4 
Taunt.  326,  13  Rev.  Rep.  610. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  67 
et  seq.;  and  infra,  III,  C,  3. 

An  inchoate  invention,  or  an  interest 
therein,  may  be  assigned  by  parol.  Jones  'v. 
Reynolds,  120  N.  Y.  213,  24  N.  E.  279,  30 
N.  Y.  St.  881.  And  an  equitable  interest  may 
be  assigned  in  a  perfected  invention  without 
being  in  writing,  although  U.  S.  Rev.  Stat. 
(1878),  §  4898,  provides  for  assignments  of 
patents  to  be  in  writing  to  be  good  at  law. 
Burr  V.  De  la  Vergne,  102  N.  Y.  415,  7  N.  E. 
366.    See  also  Patents. 

4.  In  form  of  agreement  or  order. —  Gray 
V.  Trafton,  12  Mart.  (La.)  702;  Sherman  v. 
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or  in  the  form  of  any  other  instrument  which  the  parties  themselves  may  use  for 
the  purpose.^ 

2.  Agreements  to  Assign.  But  a  mere  agreement  to  assign  a  debt  or  chose  in 
action  at  some  future  time  will  not  operate  as  an  assignment  thereof  so  as  to  vest 
any  present  interest  in  the  assignee ;  ®  nor  will  a  mere  suggestion  to  the  debtor  or 
holder,  leaving  him  free  to  exercise  his  discretion  in  whatever  way  he  thinks  best, 
operate  as  an  assignment.'* 

3.  Particular  Modes  —  a.  Under  Statute.  As  heretofore  stated,^  in  most  of 
the  states  of  the  United  States  and  also  in  England  ^  statutes  have  been  enacted 
authorizing  the  assignment  of  choses  in  action  at  law,  so  as  to  permit  the  assignee 
to  sue  in  his  own  name  on  the  right  assigned.  In  some  states  statutes  exist 
autliorizing  actions  to  be  brought  in  the  name  of  the  real  party  in  interest,  under 
which  the  assignee  of  a  chose  in  action  is  classed  by  the  courts ;  and,  in  some  of 
the  states,  it  has  been  held  that  an  assignment  sufficient  in  equity  is  equally  effec- 
tive in  law.^^  In  other  states,  assignments  of  choses  in  action  are  expressly 
authorized,  and  assignees  authorized  to  sue  thereon  in  their  own  names.  In  some 
states  only  assignments  in  writing  are  valid  at  law.-^^    Where  a  statute  provides  a 


Elder,  24  N.  Y.  381;  Hall  v.  Robinson,  2 
N.  Y.  293  ;  Waldron  v.  Willard,  17  N.  Y.  466; 
Switzer  v.  NofFsinger,  82  Va.  518. 

5.  Moore  v.  Lowrey,  25  Iowa  336,  95  Am. 
Dec.  790. 

The  resolution  of  a  board  of  directors  mak- 
ing specific  appropriation  of  a  claim  then  in 
the  hands  of  an  attorney  for  collection  has 
bsen  held  to  be  a  mere  declaration  of  inten- 
tion and  not  an  assignment.  Guthrie's  Ap- 
peal, 92"  Pa.  St.  269.  But  see  Griffith  v.  Bur- 
lingame,  18  Wash.  429,  51  Pac.  1059. 

6.  Will  not  operate  as  an  assignment. — 
Massachusetts. —  Stearns  v.  Quincy  Mut.  F. 
Ins.  Co.,  124  Mass.  61,  26  Am.  Rep.  647; 
Palmer  v.  Merrill,  6  Cush.  (Mass.)  282,  52 
Am.  Dec.  782;  Moody  v.  Wright,  13  Mete. 
(Mass.)  17,  46  Am.  Dec.  706;  Walker  v.  Rus- 
sell, 17  Pick.  (Mass.)  280;  Foster  v.  Lowell, 
4  Mass.  308. 

Missouri. —  State  v.  Lindsay,  73  Mo.  App. 
473. 

New  York. —  Arents  v.  Long  Island  R.  Co., 

36  N.  Y.  App.  Div.  379,  55  N.  Y.  Suppl. 
401. 

Pennsylvania. —  Wylie's  Appeal,  92  Pa.  St. 
196. 

Virginia. —  Evans  v.  Rice,  96  Va.  50,  30 
S.  E.  463. 

West  Virginia. —  Beard  v.  Arbuckle,  19 
W.  Va.  135;  Neely  v.  Jones,  16  W.  Va.  625, 

37  Am.  Rep.  794. 

An  agreement  to  transfer  warrants,  to  be 

issued  in  future,  in  payment  of  services  under 
a  mail  contract  with  the  United  States,  was 
held  to  be  executory  and  not  to  vest  in  the 
promisee  any  interest  in  the  warrants,  after 
they  were  issued,  until  assigned.  Benford  v. 
Sanner,  40  Pa.  St.  9,  80  Am.  Dec.  545. 

Equitable  assignment.— Where  a  stranger 
to  a  judgment  paid  it  to  the  judgment  cred- 
itor, who  agreed  to  assign  the  judgment  to 
him,  it  was  held  that  the  transaction  operated 
as  an  equitable  assignment  of  the  judgment 
to  the  stranger.  Crumlish  v.  Central  Imp. 
Co.,  38  W.  Va.  390,  18  S.  E.  456,  45  Am.  St. 
Rep.  872,  23  L.  R.  A.  120.  See  also  Bamber- 
ger V.  Oshinsky,  21  Misc.   (N.  Y.)   716,  48 


N.  Y.  Suppl.  139;  Commercial  Bank  v.  Rufe, 
92  Fed.  789.  In  Sims  v.  Sims,  2  Hill  Eq. 
(S.  C.)  61,  it  was  held  that  a  stipulation  of 
heirs  that  they  would,  relinquish  and  quit- 
claim any  interest  which  they  had  in  a  cer- 
tain fund,  and  authorizing  the  administrator 
to  pay  the  assignee,  operated  as  an  equitable 
assignment  of  the  fund,  as  equity  would  re- 
gard as  done  that  which  ought  to  be  done. 

7.  Watson  v.  Wellington,  8  L.  J.  Ch.  O.  S. 
159,  1  Russ.  &  M.  602,  5  Eng.  Ch.  602. 

8.  See  supra,  I,  D. 

9.  Under  the  Judicature  Act,  assignment 
must  be  in  writing,  and  express  notice  thereof 
must  be  given  in  writing.  Read  v.  Brown,  22 
Q.  B.  D.  128,  58  L.  J.  Q.  B.  120,  60  L.  T.  Rep. 
N.  S.  250,  37  Wkly.  Rep.  131.  See  also 
Wiesener  v.  Rackow,  76  L.  T.  Rep.  N.  S.  448. 

10.  In  the  United  States. —  California. — 
Lucas  V.  Pico,  55  Cal.  126:  Wiggins  V.  Mc- 
Donald, 18  Cal.  126. 

Indiana. —  Bartholomew  County  v.  Jame- 
son, 86  Ind.  154;  Treadway  v.  Cobb,  18  Ind. 
36;  Mewherter  v.  Price,  11  Ind.  199. 

Iowa. —  Conyngham  v.  Sniith,  16  Iowa  471. 

Kansas. —  Reynolds  v.  Quaely,  18  Kan.  361. 

Kentucky. —  Carpenter  v.  Miles,  17  B.  Mon. 
(Ky.)  598. 

Missouri. — Weinwick  v.  Bender,  33  Mo.  80; 
Turner  v.  Hayden,  33  Mo.  App.  15. 

New  York. —  Cummings  v.  Morris,  25  N.  Y. 
625;  Combs  v.  Bateman,  10  Barb.  (N.  Y.) 
573. 

Wisconsin. — Wooliscroft  V.  Norton,  15  Wis. 
198. 

United  States. —  Pate  i\  Gray,  Hempst. 
(U.  S.)  155,  18  Fed.  Cas.  No.  10,794a. 

11.  Assignment  sufficient  in  equity,  suffi- 
cient at  law. —  Weinwick  v.  Bender,  33  Mo, 
80;  Greene  v.  Republic  F,  Ins,  Co.,  84  N.  Y. 
572;  Hooker  v.  Eagle  Bank,  30  N,  Y,  83,  86 
Am.  Dec.  -351 ;  Chapman  v.  Plummer,  36  Wis. 
262. 

12.  Planters'  Bank  r.  Prater,  64  Ga.  609; 
Turk  r.  Cook,  63  Ga.  681. 

An  assignment  of  a  claim  for  money  due  is 
not  affected  by  a  statute  requiring  assign- 
ments of  goods  and  grants,  or  assignments  of 
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mode  of  assignment,  in  the  absence  of  any  provision  to  the  contrary,  such  mode 
is  cumulative  and  does  not  prevent  other  modes  of  assignment  in  equity .^^  Where 
the  statutes  authorize  assignments  of  choses  in  action  at  law,  when  applied  to 
written  instruments,  it  has  been  held  to  mean  written  assignments.^^  To  pass  the 
title  to  written  instruments  delivery  thereof  is  not  sufficient  —  the  assignment  must 
be  in  writing  in  order  to  authorize  suit  on  the  instrument  by  the  assignee  in  his  own 
name.^^  This  rule  has  been  applied  to  accounts.^^  To  constitute  a  valid  written 
assignment  at  law,  where  the  statute  requires  an  assignment  to  be  in  writing,  there 
must  be  an  assignee  who  takes,  and'^an  assignor  who  gives,  title  at  the  time  the 
assignment  is  made,  and  both  must  be  named  in  the  instrument ;  ^'^  but  in  equity, 
even  though  the  name  of  the  assignee  be  left  blank,  the  instrument  will  be 
upheld  as  an  equitable  assignment.^^  And  it  may  be  stated,  generally,  that  a 
written  instrument,  though  it  may  be  insufficient  at  law,  by  reason  of  non-com- 
pliance with  statutory  requirements,  to  accomplish  its  purpose,  may  yet  be  suf- 
ticient  in  equity  to  transfer  the  beneficial  interest  in  the  subject-matter  of  the 
assign  ment.-^^ 

b.  In  Writing — (i)  Instrument  I^ot  Under  Seal.  It  has  been  held  that 
an  assignment  in  writing  of  an  instrument  in  writing  might  be  made,  either  by 
indorsement  of  the  assignment  on  the  instrument  assigned  ^  or  by  a  separate 


trusts,  to  be  evidenced  by  writing.  Chamber- 
lin  V.  Gilman,  10  Colo.  94,  14  Pae.  107. 

Property  includes  choses  in  action.  See 
Tunno  v.  Robert,  16  Fla.  738. 

Under  the  statute  of  frauds  requiring  the 
sale  of  "  things  in  action  "  to  be  manifested 
by. writing,  if  a  mortgage  and  written  bond 
were  assigned  in  writing  and  delivered  to  one 
as  security  for  a  debt,  a  rehypothecation  of 
the  mortgage  and  bond  to  secure  another  debt 
to  the  same  person  was  held  to  be  valid,  al- 
though by  parol,  as  against  a  subsequent  as- 
signee by  writing.  Hoyt  V.  Hoyt,  8  Bosw. 
(N.  Y.)  511.  See  also,  generally.  Frauds, 
Statute  of. 

Where  a  statute  requires  an  assignment  to 
be  signed  and  sealed  in  the  presence  of  wit- 
nesses, and  the  requisite  number  of  witnesses 
are  present  at  the  time  of  signing  and  sealing 
the  instrument,  it  is  sufficient,  even  though 
the  witnesses  do  not  sign  as  witnesses. 
Bleibdrey  v.  Keppler,  33  N.  J.  L.  140;  Phil- 
lips V.  Barlow,  1  Bing.  N.  Cas.  433,  27 
E.  C.  L.  708. 

13.  Statutory  mode  cumulative. —  Gardner 
V.  Mobile,  etc.,  R.  Co.,  102  Ala.  635,  15  So.  271, 
48  Am.  St.  Rep.  84,  While,  in  order  to  pass 
the  legal  title  to  a  judgment,  the  method  pre- 
scribed by  the  statute  must  be  followed,  an 
assignment -by  any  other  method  will  pass  the 
equitable  interest  so  as  to  enable  the  assignee 
to  sue  on  the  judgment  in  his  own  name  as 
the  real  party  in  interest.  Kelley  v.  Love,  35 
Ind.  106;  Allen  v.  Newbery,  8  Iowa  65. 

14.  Written  assignments. — Alabama. — En- 
loe  V.  Reike,  56  Ala.  500. 

Arkansas. —  Hardie  v.  Mills,  20  Ark.  153. 
Mississippi. —  Andrews  v.  Carr,  2b  Miss. 
577. 

Missouri. —  Miller  v.  Paulsell,  8  Mo.  355; 
Able  V.  Shields,  7  Mo.  120,  where  it  was  held 
that  a  written  assignment  of  "  all  goods  and 
chattels,  effects  and  property  of  every  kind," 
was  not  sufficient  to  transfer  the  legal  title  to 
a  bond  held  by  the  assignor.    Under  the  new 
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code  an  action  can  be  maintained  by  the 
equitable  assignee  in  his  own  name.  Wein- 
wick  V.  Bender,  33  Mo.  80. 

Tennessee. —  Bradley  County  v.  Surgoine,  6 
Baxt.  (Tenn.)  108. 

15.  Alabama. — Enloe  v.  Reike,  56  Ala.  500. 
Arkansas. —  Hardie  v.  Mills,  20  Ark.  153. 
Illinois. —  Chadsey  v.  Lewis,  6  111.  153. 
Mississippi.' — Andrews  v.  Carr,  26  Miss. 

577. 

Missouri. —  Rittenhouse  v.  Myers,  10  Mo. 
305. 

See  also  infra,  III,  C,  3,  b. 

16.  Accounts. —  Andrews  v.  Brown,  1  Iowa 
154.  Contra,  Wooliscroft  v.  Norton,  15  Wis. 
198. 

17.  Naming  assignor  and  assignee  in  in- 
strument.—  Mo  wry  v.  Wood,  12  Wis.  413; 
Galloway  v.  Finley,  12  Pet.  (U.  S.)  264,  9 
L.  ed.  1079. 

18.  Assignee's  name  left  blank. —  Mo  wry 
V.  Wood,  12  Wis.  413. 

19.  Unwritten  assignment  may  be  suffi- 
cient in  equity. —  Alabama. —  Gardner  v.  Mo- 
bile, etc.,  R.  Co.,  102  Ala.  635,  15  So.  271,  48 
Am.  St.  Rep.  84. 

Indiana. —  Eagle  v.  Ross,  67  Ind.  110. 
Kansas. —  Stinson  v.  Geer,  42  Kan.  520,  22 
Pac.  586. 

New  York.—  White  v.  Brooklyn,  122  N.  Y. 
53,  25  N.  E.  243,  33  N.  Y.  St.  307;  Chapman 
V.  Brooklyn,  40  N.  Y.  372. 

Pennsylvania. —  Rhine  v.  Robinson,  27  Pa. 
St.  30;  Buchanan  v.  Taylor,  Add.  (Pa.) 
154. 

Wisconsin. —  Mowry  v.  Wood,.  12  Wis.  413. 

20.  In  many  states  statutes  authorize  as- 
signments by  indorsement  of  written  obliga- 
tions for  the  payment  of  money  or  property, 
so  as  to  authorize  suit  thereon  at  law  in  the 
name  of  the  assignee. 

Alabama. —  Flexner  v.  Dickerson,  65  Ala. 
72;  Henley  v.  Bush,  33  Ala.  636.  The  stat- 
utes of  Alabama  authorize  an  assignee,  by  in- 
dorsement, of  the  right  of  performance  of  any 
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instriiment.^^  Bat,  where  the  assignment  is  by  a  written  instrument,  simply  sign- 
ing or  acknowledging  the  instrument  will  not  be  sufficient  to  transfer  the  prop- 
erty, but  the  instrument  must  be  delivered  to  the  assignee.^^  The  mere  indorse- 
ment of  a  transfer  on  an  instrument,  without  proof  of  the  delivery  thereof,  will 
not  be  sufficient  to  establish  the  assignment  thereof. 

(ii)  Specialties.  In  regard  to  the  assignment  of  instruments  under  seal  it  has 
been  the  rule,  and  still  is  in  some  of  the  states,  that  such  instruments  can  only  be 
assigned  at  law  by  an  instrument  of  as  high  a  nature  —  that  is,  by  an  instrument 
under  seal^ — but  this  rule  no  longer  prevails  in  the  states  where  sealed  instru- 
ments may  be  assigned  by  writing,  simply .^^    It  is  sometimes  said  that,  if  the 


act  or  duty  to  bring  an  action  thereon.  Phil- 
lips V.  Sellers,  42  Ala.  658. 

Arkansas. —  Block  v.  Walker,  2  Ark.  4. 

California. —  An  assignment  of  an  account 
by  indorsement  of  the  word  "  Assigned," 
signed  by  the  owner,  sufficient.  Ryan  v. 
Maddux,  6  Cal.  247. 

Illinois. —  Chadsey  v.  Lewis,  6  111.  153. 

Indiana. —  Hays  v.  Branham,  36  Ind.  219. 
A  contract  between  a  railroad  company  and 
individuals,  whereby  the  company  agrees  to 
construct  a  depot  at  a  certain  place,  and  that, 
upon  its  construction,  the  individuals  will  pay 
to  the  company  a  certain  sum  of  money,  is 
negotiable  by  indorsement  so  as  to  vest  the 
title  to  the  contract  in  each  assignee  succes- 
sively.   Vannoy  v.  Duprez,  72  Ind.  26. 

'Neio  Jersey. — Where  an  instrument  is  made 
assignajble  by  statute,  which  statute  does  not 
prescribe  any  particular  mode  of  assignment, 
and  the  instrument  itself  authorizes  an  as- 
signment by  indorsement,  an  indorsement 
thereof  will  pass  the  title  thereto  so  as  to 
allow  the  assignee  to  maintain  an  action 
thereon  in  his  own  name.  Winfield  v.  Hud- 
son, 28  N.  J.  L.  255. 

Where  the  indorsement  is  in  blank  the 
holder  by  delivery  thereof  may  fill  up  an  in- 
dorsement with  his  name,  and  maintain  an 
action  in  his  own  name. 

Alabama. —  Flexner  v.  Dickerson,  65  Ala. 
72 ;  Phillips  V.  Sellers,  42  Ala.  658 ;  Henley  v. 
Biish,  33  Ala.  636 ;  Skinner  v.  Bedell,  32  Ala. 
44. 

Arkansas. — Worthington  v.  Curd,  15  Ark. 
491. 

California. —  Lucas  v.  Pico,  55  Cal.  126. 
Maryland. —  McNulty  v.  Cooper,  3  Gill  &  J. 
(Md.)  214. 

Minnesota. —  But  the  indorsement  in  blank 
must  have  been  made  with  the  intention  that 
it  should  operate  as  an  assignment  and  pass 
by  delivery;  otherwise,  it  will  not  so  operate. 
Beardsley  v.  Day,  52  Mmn.  451,  55  N.  W.  46. 

New  Jersey. —  See,  contra,  Speer  v.  Post,  3 
N.  J.  L.  585. 

21.  Separate  instrument. —  Alabama. — 
Planters,  etc.,  Ins.  Co.  v.  Tunstall,  72  Ala. 
142. 

Indiana. —  Hays  v.  Branham,  36  Ind.  219. 

Kentucky.—  Armstroiig  v.  Flora,  3  T.  B. 
Mon.  (Ky.)  43. 

Maryland. —  Kent  v.  Somervell,  7  Gill  &  J. 
(Md.)  265. 

Missouri. —  Thornton  v.  Crowther,  24  Mo. 
164;  Able  v.  Shields,  7  Mo.  120. 


North  Carolina. —  See,  contra,  Estes  v. 
Hairston,  12  N.  C.  354. 

Tea^as.— Durst  v.  Swift,  11  Tex.  273. 

United  States. —  Assignment  of  goods  at 
sea,  not  indorsed  on  bill  of  lading,  is  valid. 
D'Wolf  V.  Harris,  4  Mason  (U.  S.)  515,  8 
Fed.  Cas.  No.  4,221. 

And,  where  a  statute  permits  assignees,  by 
writing,  of  bonds,  notes,  and  written  instru- 
ments, or  contracts  to  sue  in  their  own  name 
in  courts  of  law,  the  assignment  need  not  be 
on,  or  annexed  to,  the  instrument  assigned, 
but  may  be  separate.  Hays  v.  Branham,  36 
Ind.  219;  Armstrong  v.  Flora,  3  T.  B.  Mon. 
(Ky.)  43;  Instone  v.  Williamson,  2  Bibb 
(Ky.)  83;  Stine  v.  Young,  26  Md.  233;  Kent 
V.  Somervell,  7  Gill  &  J.  (Md.)  265;  Durst 
V.  Swift,  11  Tex.  273. 

Necessity  of  seal. — The  term  "  assignment  " 
does  not,  like  the  term  "  specialty,"  signify 
an  instrument  under  seal.  Barrett  v.  Hinck- 
ley, 124  111.  32,  7  Am.  St.  Rep.  331. 

22.  A  deposit  of  an  instrument  of  assign- 
ment in  the  United  States  mail,  in  the  ab- 
sence of  a  request  from  the  assignee,  was  not 
a  delivery  thereof,  especially  in  view  of  the 
postoffice  regulation  allowing  the  sender  to 
stop  the  transmission  thereof.  Buehler  v. 
Gait,  35  111.  App.  225. 

23.  Proof  of  delivery  essential. —  Indiana. 
—  Mewherter  v.  Price,  11  Ind.  199. 

New  York.— White  v.  Brooklyn,  122  N.  Y. 
53,  25  N.  E.  243,  33  N.  Y.  St.  307;  Frost  v. 
Craig,  9  N.  Y.  Suppl.  437,  28  N.  Y.  St.  157 
Kenny  v.  Hinds,  44  How.  Pr.   (N.  Y.)  7; 
Lenx  V.  Jansen,  18  How.  Pr.  (N.  Y.)  265. 

Pennsylvania. — Euth  v.  Looz,  1  Leg.  Chron. 
(Pa.)  166. 

Rhode  Island. — ^A  bill  of  lading  not  assign- 
able by  indorsement  so  as  to  permit  the  as- 
signee to  sue  thereon  at  law  in  his  own  name. 
Falkenburg  v.  Clark,  11  R.  I.  278. 

Wisconsin. — Whitney  v.  State  Bank,  7  Wis. 
620. 

United  States. —  Combs  i\  Hodge,  21  How. 
(U.  S.)  397,  16  L.  ed.  115. 

24.  Necessity  of  seal. —  Kinniken  v.  Du- 
laney,  5  Harr.  (Del.)  384;  Bridgham  v.  Tiles- 
ton,  5  Allen  (Mass.)  371:  Brewer  v.  Dver,  7 
Cush.  (Mass.)  337;  Dennis  v.  Twitchell,  10 
Mete.  (Mass.)  180:  Wood  v.  Partridge,  11 
Mass.  488:  Perkins  r.  Parker,  1  :Mass.  117." 

25.  No  seal  necessarj-. — California. — Moore 
r.  Waddlo.  34  Cal.  145. 

Kentucky.—  U.  S.  Bank  r.  Huth,  4  B.  :\Ion. 
(Ky.)  423. 
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assigned  instrument  is  under  seal,  the  assignment  thereof  must  be  under  seals 
unless  the  instrument  itself  is  delivered,  in  which  case  an  oral  assignment  is  said 
to  be  sufficient.^^  The  general  principle  that  a  specialty  must  be  assigned  by 
instrument  under  seal  has  been  held  not  to  apply  to  equitable  assignments.^'^ 

(ill)  Form  of  Weittek  Assignment.  Where  the  assignment  is  in  writing 
no  special  form  of  words  or  language  is  required  to  be  used,  though  the  operative 
words  of  an  assignment  generally  used  are  "  sell,  assign,  and  transfer,"  or  "  sell, 
assign,  and  set  over."^  It  may  be  in  the  form  of  an  order  on  the  debtor  or 
holder  of  the  fund  assigned  to  pay  the  debt  or  fund  to  another  person.^^  Any 
language,  however  informal,  if  it  shows  the  intention  of  the  owner  of  the  chose 
in  action  to  transfer  it,  will  be  sufficient  to  vest  the  property  therein  in  the 
assignee.^  The  subject-matter  of  the  assignment  should  be  described  with  such 
particularity  as  to  identify  it,^^  but  no  greater  particularity  is  required  than  is 


Nebraska. — The  assignment  of  an  executory 
contract  for  the  purchase  of  land  need  not 
comply  with  the  requirements  of  the  law  in 
regard  to  the  conveyance  of  land.  Violet  v. 
Eose,  39  Nebr.  660,  58  N.  W.  216. 

New  York. —  Horner  v.  Wood,  15  Barb. 
(N.  Y.)  371;  Morange  v.  Edwards,  1  E.  D. 
Smith  (N.  Y.)  414;  Dawson  v.  Coles,  16 
Johns.  (N.  Y.)  51;  Holliday  v.  Marshall,  7 
Johns.  (N.  Y. )  211.  The  assignment  of  a 
right  of  action  for  a  deed  need  not  comply 
with  the  requirements  of  the  law  in  regard 
to  the  conveyance  of  land.  Bissell  v.  Morgan, 
56  Barb.  (N.  Y.)  369. 

Pennsylvania. —  The  assignment  of  a  mort- 
gage on  land  need  not  comply  with  the  re- 
quirements in  regard  to  the  conveyance  of 
real  estate.  Craft  v.  Webster,  4  Rawle  (Pa.) 
242. 

South  Carolina. — Howell  v.  Bulklev,  1  Nott 
&  M.  (S.  C.)  249. 

Texas. —  Holman  v.  Criswell,  13  Tex.  38; 
Durst  V.  Swift,  11  Tex.  273. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  80. 

26.  Delivery  and  oral  assignment. — Bridg- 
ham  V.  Tileston,  5  Allen  (Mass.)  371;  Brewer 
V.  Dyer,  7  Cush.  (Mass.)  337;  Dennis  v. 
Twitchell,  10  Mete.  (Mass.)  180;  Mowry  v. 
Todd,  12  Mass.  281. 

27.  Equitable  assignment. —  Barrett  p. 
Hinckley,  124  111.  32,  14  N.  E.  863,  7  Am.  St. 
Rep.  331;  Dunn  v.  Snell,  15  Mass.  481;  Tom- 
bigby  R.  Co.  v.  Bell,  7  How.  (Miss.)  216; 
Cassagne  v.  Ostrander,  3  N.  Y.  Suppl.  844,  20 
N.  Y.  St.  146. 

28.  Forms  of  assignments  in  writing  may 
be  found  set  out  in  full  or  in  part  in  Youmans 
V.  Edgerton,  91  N.  Y.  403;  Merchants'  Nat. 
Bank  v.  Hall,  83  N.  Y.  338,  38  Am.  Rep.  434 
[affirming  18  Hun  (N.  Y.)  176];  Viele  v. 
Judson,  82  N.  Y.  32  [reversing  15  Hun  (N.  Y.) 
328] ;  Ten  Eyck  v.  Craig,  62  N.  Y.  406  [affirm- 
ing 2  Hun  (N.  Y.)  452];  Van  Buskirk  v. 
Warren,  2  Keyes  (K  Y.)  119;  De  Caumont 
V.  Bogert,  36  Hun  (N.  Y.)  382;  Vanderbilt 
V.  Schreyer,  21  Hun  (K  Y.)  537;  Hendrick- 
son  V.  Beers,  6  Bosw.  (N.  Y.)  639. 

29.  Order  to  pay.— Gray  v.  Tjafton,  12 
Mart.  (La.)  702;  Daves  v.  Haywood,  22  N.  C. 
313. 

30.  Any  words  showing  intention  to  assign. 
[Ill,  C,  3,  b,  (II)] 


—  Georgia. —  Loudermilk  v.  Loudermilk,  93 
Ga.  443,  21  S.  E.  77. 

Illinois. — Steingrebe  v.  French  Mirror,  etc., 
Beveling  Co.,  83  111.  App.  587. 

Kentucky. —  Frankfort  Bank  v.  Hunter,  3 
A.  K.  Marsh.  (Ky.)  292. 

Louisiana. —  Gray  v.  Trafton,  12  Mart. 
(La.)  702. 

Massachusetts. —  Adams  v.  Robinson,  1 
Pick.  (Mass.)  461. 

Michigan. —  Hyne  v.  Osborn,  62  Mich.  235, 
28  N.  W.  821;  Wilcox  v.  Toledo,  etc.,  R.  Co., 
43  Mich.  584,  5  N.  W.  1003;  Ellis  v.  Secor,  31 
Mich.  185,  18  Am.  Rep.  178. 

Minnesota. —  Crone  v.  Braun,  23  Minn.  239. 

Missouri. —  Ashby  v.  Winston,  26  Mo.  210; 
Bissell  V.  Hill,  10  Mo.  App.  593. 

Neio  Hampshire. —  Conway  v.  Cutting,  51 
N.  H.  407. 

Neiv  Jersey. —  Shannon  v.  Hoboken,  37 
N.  J.  Eq.  123;  Bower  v.  Hadden  Blue  Stone 
Co.,  30  N.  J.  Eq.  171. 

New  Yorfc.— Hull  v.  Smith,  8  How.  Pr. 
(N.  Y.)  281. 

South  Carolina. —  Dargan  v.  Richardson,  1 
Cheves  (S.  C.)  197. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Cusenberry, 
5  Tex.  Civ.  App.  114,  23  S.  W.  851. 

Vermont. —  Harrington  v.  Rich,  6  Vt.  666. 

Virginia. —  Cunningham  v.  Herndon,  2  Call 
(Va.)  530. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  76; 
and  generally,  Conteacts. 

Choses  in  action  pass  by  transfer  of  "  all 
his  estate  of  whatever  kind  or  nature  so- 
ever," by  assignor,  and  gives  assignee  prior 
right  to  a  garnishing  creditor,  although  the 
debtor  was  not  notified  before  garnishment. 
Forepaugh  i".  Appold,  17  B.  Mon.  (Ky.)  625, 
627. 

Under  Massachusetts  statute  requiring  as- 
signments of  future  wages  to  be  in  writing 
and  recorded,  the  assignment,  if  intended  as 
security,  need  not  state  what  it  is  intended 
to  secure,  and  it  is  no4;  limited  by  the  formal 
recital  of  consideration.  Murphy  v.  Murphy, 
121  Mass.  167. 

31.  Description  of  subject-matter. — Drake- 
ley  V.  Deforest,  3  Conn.  272;  Swan  v.  War- 
ren, 138  Mass.  11;  Raines  v.  U.  S.,  11  Ct.  CI. 
648;.  Percival  v.  Dunn,  29  Ch.  D.  128,  54 
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actually  necessary  to  do  this,  with  the  aid  of  the  attendant  and  surrounding 
circumstances.^^ 

e.  By  Parol.  As  heretofore  seen,  assignments  may  be  made  by  parol,  so  as  to 
vest  the  equitable  title  of  the  chose  assigned  in  the  assignee,^  in  the  absence  of 
express  or  implied  statutory  provision.  To  constitute  such  assignment,  however, 
it  must  be  shown  that  the  owner  surrendered  all  control  over  the  chose  and  made 
an  absolute  appropriation  of  it  to  the  use  of  the  assignee.^ 

d.  By  Conduct  of  the  Parties.  An  assignment  may  be  inferred  from  the  con- 
duct of  the  parties,^^  but  a  court  of  equity  will  not  imply  an  equitable  assignment 
where  it  is  legally  incompetent  for  the  parties  to  make  an  express  contract.'^^ 
There  must,  however,  be  an  appropriation  of  the  debt  or  fund,  and  the  assignor 
must  confer  the  complete  right  or  interest  in  the  subject-matter  of  the  assignment 
on  the  assignee  and  surrender  all  control  over  it,  even  if  the  circumstances  do  not 
permit  the  assignee  to  take  immediate  possession  thereof  .^'^ 


L.  J.  Ch.  570,  52  L.  T.  Rep.  N.  S.  320;  Reeve 
V.  Whitmore,  4  De  G.  J.  &  S.  1,  9  Jur.  N.  S. 
1214,  33  L.  J.  Ch.  63,  9  L.  T.  Rep.  N.  S.  311, 
3  N.  R.  15,  12  Wkly.  Rep.  113,  69  Eng.  Ch.  1. 

32.  What  particularity  required. —  McCain 
V.  Wood,  4  Ala.  258;  Adler  v.  Kansas  City, 
etc.,  R.  Co.,  92  Mo.  242,  4  S.  W.  917;  Sand- 
ford  V.  Conant,  2  Sandf.  (N.  Y.)  143;  Gulf, 
etc.,  R.  Co.  V.  Cusenberry,  5  Tex.  Civ.  App. 
114,  23  S.  W.  851. 

33.  Oral  assignments. —  Iowa. —  Barthol  v. 
Blakin,  34  Iowa  452 ;  Conyngham  f.  Smith, 
16  Iowa  471;  Williams  v.  Soutter,  7  Iowa 
435. 

Maine. —  White  v.  Kilgore,  77  Me.  571,  1 
Atl.  739;  Sprague  v.  Frankfort,  60  Me.  253. 

Maryland. —  Chesley  v.  Taylor,  3  Gill  (Md.) 
251. 

Michigan. —  Harris  v.  Chamberlain,  (Mich. 
1901)  85  N.  W.  728;  Donovan  v.  Halsey  Fire 
Engine  Co.,  58  Mich.  38,  24  K  W.  819. 

Mississippi. —  Tully  v.  Herrin,  44  Miss. 
626. 

Missouri. —  Miller  v.  Paulsell,  8  Mo.  355 ; 
Thomas  v.  Cox,  6  Mo.  506;  Boyle  v.  Clark, 
63  Mo.  App.  473. 

NeiD  Jersey. —  Allen  v.  Pancoast,  20 
N.  J.  L.  68;  Kamena  v.  Huelbig,  23  N".  J. 
Eq.  78. 

New  York. — Thurber  v.  Chambers,  66  N.  Y. 
42;  Doremus  v.  Williams,  4  Hun  (N.  Y.) 
458;  Epstein  v.  U.  S.  Fidelity,  etc.,  Co.,  29 
Misc.  (N.  Y.)  295,  60  N.  Y.  Suppl.  527. 

Tennessee. —  Cook  v.  Shute,  Cooke  ( Tenn. ) 
67. 

Texas. —  RoUison  v.  Hope,  18  T^x.  446; 
Texas,  etc.,  R.  Co.  v.  Wright,  2  Tex.  App. 
Civ.  Cas.  §  340. 

Vermont. —  Noyes  v.  Brown,  33  Vt.  431. 

England. —  In  re  Richardson,  30  Ch.  D. 
396;  Field  v.  Megaw,  L.  R.  4  C.  P.  660. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  67 
€t  seq. ;  and  supra,  note  3,  p.  38 ;  note  27, 
p.  42. 

34.  Surrender  of  control  and  appropriation 
to  another. —  White  v.  Ki]gore,  77  Me.  571,  1 
Atl.  739;  Bradley  v.  Spofford,  23  N.  H.  444, 
55  Am.  Dec.  205;  Rupp  r.  Blanchard,  34 
Barb.  (N.  Y.)  627;  Gibson  v.  Stone,  28  How. 
Pr.  (N.  Y.)  468;  Arpin  v.  Burch,  68  Wis. 
619,  32  N.  W.  681;  Chapman  v.  Plummer,  36 


Wis.  262.  The  defendant  verbally  agreed  to 
assign  to  the  claimant  a  demand  in  his  favor 
against  the  trustee,  whereupon  the  trustee 
was  called  and,  in  the  claimant's  presence, 
was  informed  by  defendant  that  he  had  trans- 
ferred his  claim  against  him  to  the  claimant, 
and  was  requested  by  defendant  to  pay  it  to 
the  claimant,  and  it  was  understood  by  all 
three  of  the  parties  that  the  trustee  was  to 
account  to  the  claimant  for  defendant's  de- 
mand. It  was  held  that  the  assignment  from 
defendant  to  the  claimant  was  a  present  and 
perfected  one,  and  that  the  notice  to  the 
trustee  was  sufficient  to  prevent  the  subse- 
quent attachment  of  the  claim  by  means  of 
trustee  process  by  defendant's  creditors. 
Hutchins  v.  Watts,  35  Vt.  360. 

35.  Chamberlin  v.  Gilman,  10  Colo.  94,  14 
Pae.  107;  Garnsey  v.  Gardner,  49  Me.  167; 
Coates  V.  Emporia  First  Nat.  Bank,  91  N.  Y. 
20;  Risley  v.  Phenix  Bank,  83  N.  Y.  318,  38 
Am.  Rep.  421 ;  Weinhauer  v.  Morrison,  49 
Hun  (N.  Y.)  498,  2  N.  Y.  Suppl.  544,  18 
N.  Y.  St.  800. 

36.  Parties  incompetent  to  make  contract. 
—  Mclnerny  v.  Reed,  23  Iowa  410.  See  also, 
generally.  Contracts. 

37.  Assignor  must  surrender  control. —  Il- 
linois.—Story  V.  Hull,  143  111.  506,  32  N.  E. 
265. 

Indiana. —  Ford  v.  Garner,  15  Ind.  298. 
Maine. —  White  v.  Kilgore,  77  Me.  571,  1 
Atl.  739. 

Massachusetts. —  Emerson  v.  Knower,  8 
Pick.  (Mass.)  63. 

Michigan. —  Herbestreit  v.  Beckwith,  35 
Mich.  93. 

Missouri. —  State  v.  Lindsay,  73  Mo.  App. 
473. 

Nebraska.^  Nebraska  Moline  Plow  Co.  v. 
Fuehring,  30  Nebr.  316,  83  N.  W.  69. 

Neiv  Hampshire. —  Bradlev  v.  Spofford,  23 
N.  H.  444,  55  Am.  Dec.  205'. 

Netu  Jersey. —  Weaver  r.  Atlantic  Roofing 
Co.,  57  N.  J.  Eq.  547,  40  Atl.  858. 

New  York. —  Curry  r.  Powers,  70  N.  Y, 
212,  26  Am.  Rep.  577:  Drake  r.  New  York 
Iron  Mine,  89  Hun  (N.  Y.)  280.  34  N.  Y. 
Suppl.  1005,  68  N.  Y.  St.  839:  Rupp  v. 
Blanchard,  34  Barb.  (N.  Y.)  627:  Hovt  v. 
Story,  3  Barb.  (N.  Y.)  262 ;  Dickenson  r.  Phil- 
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ASSIGISTMENTS 


e.  By  Delivery.  When  supported  by  a  valuable  consideration,  no  writing  is 
necessary  to  tlie  assignment  of  written  instruments,  and  the  delivery  of  the  chose 
in  action,  or  the  written  evidence  of  the  right,  debt,  or  title,  will  be  sufficient  to 
pass  the  beneficial  interest  therein.^^ 


lips,  1  Barb.  (N.  Y.)  454;  Frost  v.  Craig, 
9  N.  Y.  Suppl.  437,  28  N.  Y.  St.  157;  Keyes 
V.  Brush,  2  Paige  (N.  Y.)  311. 

Vermont.—  Hutchins  v.  Watts,  35  Vt.  360r 

Wisconsin. —  Arpin  v.  Burch,  68  Wis.  619, 
32  N.  W.  681. 

United  States. —  Putnam  Sav.  Bank  v. 
Beal,  54  Fed.  577. 

As  further  security  for  a  debt  to  a  bank  a 
stockholder  therein  agreed  that  his  stock 
should  be  transferred  to  the  bank  or  some 
persons  for  it,  and  agreed  to,  and  did,  give 
an  irrevocable  power  of  attorney  to  the  cash- 
ier of  the  bank  to  make  the  transfer  on  the 
books  of  the  bank.  Before  making  the  trans- 
fer the  cashier  died.  It  was  held  to  be  an 
equitable  assignment  of  the  stock  to  the  bank. 
Lightner's  Appeal,  82  Pa.  St.  301. 

Where  a  contractor  for  a  building  marked 
a  bill  for  material  furnished  to  the  building 
"Approved,"  signing  his  name,  it  was  held 
not  to  be  an  equitable  assignment  of  so  much 
of  the  contract-price  for  the  building  as 
would  be  sufficient  to  pay  the  bill.  Flaherty 
V.  Atlantic  Lumber  Co.,  58  N.  J.  Eq.  467,  44 
Atl.  186. 

Where  the  owner  of  a  cargo  informed  on© 
who  afterward  accepted  a  draft  drawn  on  him 
by  the  owner  that  the  cargo  would  be  con- 
signed to  him,  and  the  cargo  was  not  so 
consigned,  but  subsequently  its  proceeds  came 
into  his  hands,  it  was  held  that,  because  he 
had  accepted  the  draft,  there  was  no  equitable 
assignment  as  against  a  subsequent  assignee 
of  the  cargo.  Slater  -v.  Gaillard,  3  Brev. 
(S.  C.)  115. 

38.  California. —  Bibend  v.  Liverpool,  etc., 
F.,  etc.,  Ins.  Co.,  30  Cal.  78. 

Connecticut. —  Camp's  Appeal,  36  Conn.  88, 
4  Am.  Rep.  39;  Brown  v.  Brown,  18  Conn. 
410,  46  Am.  Dec.  328. 

loiva. —  Cedar  Rapids,  etc.,.  R.  Co.  v.  Stew- 
art, 25  Iowa  115;  Andrews  v.  Brown,  1  Iowa 
154. 

Kansas. —  Clark  v.-  Wiss,  34  Kan.  553,  9 
Pac.  281;  McCrum  v.  Corby,  11  Kan.  464. 

Maine. —  Garnsey  v.  Gardner,  49  Me.  167 ; 
Jewett  V.  Dockray,  34  Me.  45;  Littlefield  v. 
Smith,  17  Me.  327;  Harriman  v.  Hill,  14  Me. 
127;  Titcomb  r.  Thomas,  5  Me.  282;  Swett 
V.  Green,  4  Me.  384;  Clark  v.  Clough,  3  Me. 
357;  Bobbins  v.  Bacon,  3  Me.  346;  Vose  v. 
Handy,  2  Me.  322;  Clark  v.  Rogers,  2  Me. 
143. 

Massachusetts. — Taft  v.  Bowker,  132  Mass. 
277;  Pierce  v.  Boston  Five  Cents  Sav.  Bank, 
125  Mass.  593;  Davis  v.  Ney,  125  Mass.  590, 
28  Am.  Rep.  272 ;  Sheedy  v.  Roach,  124  Mass. 
472,  26  Am.  Rep.  680;  Norton  v.  Piscataqua 
F.  &  M.  Ins.  Co.,  Ill  Mass.  532-;  Foss  v. 
Lowell  Five  Cents  Sav.  Bank,  111  Mass.  285; 
Kimball  v.  Leland,  110  Mass.  325;  Grain  v. 
Pame,  4  Gush.  (Mass.)  483,  50  Am.  Dec.  807; 
Dennis  v.  Twitchell,  10  Mete.  (Mass.)  180; 
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Grover  v.  Grover,  24  Pick.  (Mass.)  261,  35 
Am.  Dec.  319;  Jones  v.  Witter,  13  Mass.  304; 
Mo  wry  v.  Todd,  12  Mass.  281;  Quiner  y. 
Marblehead  Social  Ins.  Co.,  10  Mass.  476. 

Michigan. —  Owen  v.  Potter,  (Mich.  1898) 
73  N.  W.  977. 

Mississippi. —  Ashby  v.  Carr,  40  Miss.  64 ; 
Byars  v.  Griffin,  31  Miss.  603;  Anderson  v. 
Miller,  7  Sm.  &  M.  (Miss.)  586.  But  see 
Parker       Bacon,  26  Miss.  425. 

Missouri. —  Boeka  v.  Nuella,  28  Mo.  180. 

'New  Hampshire. —  Pierce  v.  Nashua  F.  Ins. 
Co.,  50  N.  H.  297,  9  Am.  Rep.  235;  Sanders 
V.  Hillsborough  Ins.  Co.,  44  N.  H.  238; 
Thompson  v.  Emery,  27  N.  H.  269 ;  Southern 
17.  Mendum,  5  N.  H.  420. 

Neio  Jersey. —  Denton  v.  Cole,  30  N.  J.  Eq. 
244;  Galway  v.  Fullerton,  17  N.  J.  Eq.  389; 
Vreeland  v.  Van  Horn,  17  N.  J.  Eq.  137; 
Morris  Canal,  etc.,  Co.  v.  Fisher,  9  N.  J.  Eq. 
667,  64  Am.  Dec.  423. 

New  York. —  Greene  v.  The  Republic  F. 
Ins.  Co.,  84  K  Y.  572 ;  Marcus  v.  St.  Louis 
Mut.  L.  Ins.  Co.,  68  N.  Y.  625;  Fryer  v. 
Rockefeller,  63  N.  Y.  268;  Westerlo  v.  De 
Witt,  36  N.  Y.  340,  93  Am.  Dec.  517;  Bedell 
V.  Carll,  33  N.  Y.  581;  Hooker  v.  Eagle  Bank, 
30  N.  Y.  83,  86  Am.  Dec.  351;  Van  Riper  v. 
Baldwin,  19  Hun  (N.  Y.)  344  [affirmed  in 
85  N.  Y.  6181;  Allerton  v.  Lang,  10  Bosw. 
(N.  Y.)  362;  Brainerd  ?^  New^  York,  etc.,  R. 
Co.,  10  Bosw.  (N.  Y.)  332;  Sexton  v.  Fleet, 
2  Hilt.  (N.  Y.)  477;  Loftus  v.  Clark,  1  Hilt. 
(N.  Y.)  310;  Manheimer  v.  Levy,  3  N.  Y. 
Suppl.  130,  19  N.  Y.  St.  682;  Briggs  v.  Dorr, 
19  Johns.  (N.  Y.)  95;  Prescott  v.  Hull,  17 
Johns,  (N.  Y.)  284;  Runyan  v.  Mersereau, 
11  Johns.  (N.  Y.)  534,  6  Am.  Dec.  393;  Green 
V.  Hart,  1  Johns.  (N.  Y.)  580;  Johnson  v. 
Hart,  3  Johns.  Gas.  (N.  Y.)  322. 

North  Carolina. —  Thigpen  v.  Horne,  36 
N.  C.  20. 

Ohio. —  Emery  v.  Irving  Nat.  Bank,  25 
Ohio  St.  360,  18  Am.  Rep.  299;  Shanklin  v. 
Madison  County,  21  Ohio  St.  575;  Fourth 
Nat.  Bank  v.  Flach,  1  Ohio  N.  P.  219. 

Pennsylvania. —  Licey  v.  Licey,  7  Pa.  St. 
251,  47  Am.  Dec.  513;  Malone's  Estate,  8 
Wkly.  Notes  Gas.  (Pa.)  179. 

Tennessee. —  Ocoee  Bank  v.  Nelson,  1  Coldw. 
(Tenn.)  185;  Robinson  v.  Williams,  3  Head 
(Tenn.)  540.  The  assignment  by  indorse- 
ment and  delivery  of  a  grant  of  land  is  not 
a  mode  of  conveyance  recognized  by  law,  and 
does  not  transfer  the  title,  legal  or  equitable. 
Counts  V.  Pierce,  11  Heisk.  (Tenn.)  561. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Wright,  2 
Tex.  App.  Civ.  Cas.  §  340. 

Vermont. —  Hackett  v.  Moxley,  65  Vt.  71, 
25  Atl.  898. 

Wisconsin. —  Wooliscroft  v.  Norton,  15 
Wis.  198. 

England.—  Duffield  v.  Elwes,  1  Bl-igh  N.  S. 
497,  8  Eng.  Reprint  959. 
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f.  By  Deposit  of  Title-Deeds.  In  England,  the  deposit  of  the  title-deeds  to 
land  as  a  security  for  a  debt  has  been  held,  in  equity,  to  be  good  as  an  equitable 
mortgage  of  the  land.^^  This  doctrine  has  been  adopted  in  some  of  the  states  of 
the  United  States,*^  though,  in  others,  tlie  courts  have  held  such  a  doctrine  to  be 
forbidden  by  the  statute  of  frauds,  and  tliat  it  is  inconsistent  with  the  registry 
laws  enacted  in  those  states/^ 

g.  Equitable  Assignments  —  (i)  In  General.  In  order  to  work  an  equita- 
ble assignment  there  must  be  an  absolute  appropriation  by  the  assignor  of  the 
debt  or  fund  sought  to  be  assigned  to  the  use  of  the  assignee.'^^  The  intention  of 
the  assignor  must  be  to  transfer  a  present  interest  in  the  debt  or  fund.^  And  the 
assignor  must  surrender  all  control  over  the  debt  or  fund.^^    Where  the  transac- 


See  4  Cent.  Dig.  tit.  "Assignments,"  §  72 
et  seq. 

39.  English  doctrine. —  Russell  v.  Russell, 
1  Bro.  Ch.  269;  Pain  v.  Smith,  2  Myl.  &  K. 
417,  7  Eng.  Ch.  417;  Eoo  p.  Langston,  17  Ves. 
Jr.  227. 

40.  English  rule  adopted. —  Georgia. — 
Mounce  v.  Bvars,  16  Ga.  469. 

Maine.— Hall  v.  McDuff,  24  Me.  311. 

Mississippi. —  Williams  v.  Stratton,  10  Sm. 
&  M.  (Miss.)  418. 

New  Yorfc.— Stoddard  v.  Hart,  23  K  Y. 
556:  Rockwell  v.  Hobby,  2  Sandf.  Ch.  (N.  Y.) 
9. 

Rhode  Island.— ILsickett  v.  Reynolds,  4 
R.  I.  512. 

South  Carolina. —  Welsh  v.  Usher,  2  Hill 
Eq.  (S.  -C.)  167,  29  Am.  Dec.  63. 

Wisconsin. —  Jarvis  17.  Duteher,  16  Wis. 
307. 

United  States. —  Mandeville  v.  Welch,  5 
Wheat.  (U.  S.)  277,  5  L.  ed.  87. 

41.  English  rule  not  followed. —  Kentucky. 
—  Vanmeter  v.  McFaddin,  8  B.  Mon.  (Ky.) 
435.  See  Ashcraft  v.  Brownfield,  7  T.  B. 
Mon.  (Ky.)  123. 

Ohio. —  Probasco  v.  Johnson,  2  Disn.  (Ohio) 
96. 

Pennsylvania. —  Strauss'  Appeal,  49  Pa.  St. 
353;  Shitz  v.  Dieffenbach,  3  Pa.  St.  233; 
Bowers  v.  Oyster,  3  Penr.  &  W.  (Pa.)  239; 
Kauffelt  V.  Bower,  7  Serg.  &  R.  (Pa.)  64,  10 
Am.  Dec.  428.  See  also  Edwards  v.  Trum- 
bull, 50  Pa.  St.  509. 

Tennessee. —  Meador  v.  Meador,  3  Heisk. 
(Tenn.)  562. 

Vermont. —  Bicknell  v.  Bicknell,  31  Vt.  498. 

42.  An  equitable  assignment  may  be  de- 
fined to  be  such  an  assignment  as  gives  the 
assignee  a  title  which,  although  not  cogniz- 
able at  law,  equity  will  protect.  'Such  an 
assignment  passes  an  immediate  interest  in 
the  subject  thereof,  although  it  is  not  es- 
sential to  the  creation  of  the  interest  that  it 
should  be  immediately  enforceable  by  a  suit 
to  recover  the  interest  assigned.  Whether, 
in  a  given  case,  the  transaction  amounts  to 
an  equitable  assignment  depends  to  a  great 
extent  upon  the  intention.  Holmes  v.  Evans, 
129  N.  Y.  140,  29  K  E.  233,  41  N.  Y.  St. 
365;  Dale  v.  Land  Co.,  3  Phila.  (Pa.)  328, 
16  Leg.  Int.  (Pa.)  21;  and  cases  cited  infra, 
note  43  et  seq. 

43.  Absolute  appropriation. —  Connecticut. 
— Alderman  r.  Hartford,  etc.,  Transp.  Co., 
66  Conn.  47,  33  Atl.  589. 


Missouri. —  Bank  of  Commerce  v.  Bogy,  44 
Mo.  13,  100  Am.  Dec.  247 ;  Ford  v.  Angelrodt, 
37  Mo.  50,  86  Am.  Dec.  174;  Kimball  v.  Don- 
ald, 20  Mo.  577,  64  Am.  Dec.  209. 

New  Jersey. —  Gray  v.  Pf eiff er,  ( N.  J.  Ch. 
1900)  45  Atl.  967. 

.New  Yorfc.— Collier  v.  Miller,  137  N.  Y. 
332,  33  N.  E.  374,  50  N.  Y.  St.  784;  Hoyt 
V.  Story,  3  Barb.  (N.  Y.)  262. 

United  States. —  Christmas  v.  Russell,  14 
Wall.  (U-.  S.)  69,  20  L.  ed.  762. 

What  amounts  to  a  present  appropriation, 
which  constitutes  an  equitable  assignment,  is  a 
question  of  intention  to  be  gathered  from  all 
the  language,  construed  in  the  light  of  attend- 
ant circumstances.  Dexter  v.  Gordon,  11  App. 
Cas.  (D.  C.)  60;  Higgins  v.  Lansingh,  154 
111.  301,  40  N.  E.  362.  See  also  Padfield  v. 
Padfield,  72  111.  322 ;  Otis  v.  Beckwith,  49  HI. 
121.  A  corporation  issued  certificates  to  its 
employees  in  the  following  form :  "  Due 
John  Dacey,  Sr.,  for  labor,  from  the  Mar- 
quette &  Pacific  Rolling  Mill  Company,  four 
dollars,  in  goods,  at  the  store  of  E.  H.  Mead 
&  Co."  M  &  Co.  delivered  goods  for  these 
certificates,  marked  them  paid,  and  had  a 
settlement  with  the  M  &  P  R  Co.  each  month, 
when  the  accounts  were  paid.  It  was  held 
that  these  certificates,  though  the  words  "  for 
labor  "  were  used  in  them,  did  not  operate  to 
assign  to  M  &  Co.  claims  of  the  employees 
for  labor.  Beecher  v.  Dacey,  45  Mich.  92, 
93,  7  N.  W.  689. 

44.  Intention  of  assignor. —  Bank  of  Com- 
merce V.  Bogy,  44  Mo.  13,  100  Am.  Dec.  247 ; 
Collier  v.  Miller,  137  N.  Y.  332,  33  K  E. 
374,  50  N.  Y.  St.  R.  784;  Cowperthwaite  v. 
Sheffield,  3  N.  Y.  243  [affirming  1  Sandf. 
(K  Y.)  416]  ;  Netling  v.  Netling,  60  N.  Y.  App. 
Div.  409,  69  N.  Y.  Suppl.  984;  Hovt  r.  Storv, 
3  Barb.  (K  Y.)  262;  Dickenson  r.  Phillips, 
1  Barb.  (N.  Y.)  454;  Pope  v.  Luff,  7  Hill 
(N.  Y.)  577  [affirming  5  Hill  (N.  Y.)  413]: 
Rogers  v.  Hosack,  18  Wend.  (N.  Y.)  319. 

45.  Surrender  of  control. —  People's  Bank 
r.  Barbour,  14  Ky.  L.  Rep.  98.  19  S.  W.  585: 
Parker  v.  Baxter.  19  Hun  (N.  Y.)  410  [af- 
firmed in  86  N".  Y.  586].  An  instrument  giv- 
ing a  person  authority  to  receive  certain 
funds  of  -  another,  and  to  pay  certain  class 
of  claims  which  may  become  due  against  the 
owner  of  the  fund,  is  not  an  equitable  assign- 
ment of  tlio  funds  to  the  person  havinsf  such 
a  claim  to  the  nnioiint  tlioroof.  !McHose  r. 
DiTtton,  55  Iowa  728.  8  N".  W.  667.  Wliere  a 
drawee,  who  had  accepted  n  draft,  deposited 
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tion  is  evidenced  by  a  written  agreement  or  stipulation  in  writing,  it  depends* 
it  seems,  upon  the  intention  of  the  parties  as  manifested  in  the  writing,  construed 
in  the  light  of  such  extrinsic  circumstances  as,  under  the  general  rules  of  law, 
are  admissible  in  aid  of  the  interpretation  of  written  instruments/*^  An}^  words 
or  transaction  which  show  an  intention  on  the  one  side  to  assign  and  an  inten- 
tion on  the  other  to  receive,  if  there  is  a  valuable  consideration,  will  operate 
as  an  effective  equitable  assignment,*'^  although  the  instrument  assigned  be  a 


money  in  a  bank  in  his  own  name  to  pay 
this  draft,  it  was  held  no  equitable  assign- 
ment to  the  payee  of  the  amount  so  deposited. 
Scranton  First  Nat.  Bank  v.  Higbee,  109  Pa. 
St.  130.  Where,  with  intent  to  make  a  gift, 
a  depositor  delivered  a  check  on  a  savings 
bank,  payable  after  his  death,  stating  that 
he  wanted  to  retain  control  as  long  as  he 
lived  in  order  to  receive  the  interest  on  the 
money,  and  also  delivered  to  the  payee  of  the 
check  his  bank  pass-book,  stating  that  the 
payee  would  want  it  to  get  the  money,  it  was 
held  to  be  no  transfer  of  fund.  Curry  v. 
Powers,  70  N.  Y.  212,  26  Am.  R^p.  577. 

46.  Illinois. —  Schwartz  v.  Messinger,  167 
111.  474,  47  N.  E.  719. 

Indiana.^  Smith  v.  Wood,  133  Ind.  221,  32 
N.  E.  921. 

/oioa.— Foss  V.  Cobler,  (Iowa  1898)  75 
N.  W.  516;  Wood  v.  Duval,  100  Iowa  724, 
69  N.  W.  1061;  Granfield  v.  Eowlings,  53 
Iowa  654,  6  N.  W.  31. 

Maryland  —  Brown  v.  Thomas,  46  Md.  636. 

Missouri. —  Keithley  v.  Pittman,  40  Mo. 
App.  596 ;  Luthy  v.  Woods,  6  Mo.  App.  67. 

'New  Jersey. —  Essex  County  t\  Lindsey,  41 
N.  J.  Eq.  189,  3  Atl.  391. 

New  Yorfc.— Holmes  v.  Evans,  129  N.  Y. 
140,  29  N.  E.  233,  41  K  Y.  St.  365 ;  Gibson  v. 
Stone,  43  Barb.  (N.  Y.)  285;  Quinlan  t'.  Rus- 
sell, 47  N.  Y.  Super.  Ct.  212. 

South  Carolina. —  State  v.  Brownlee,  2 
Speer  (S.  C.)  519. 

Texas. —  Houston  City  St.  R.  Co.  v.  Storrie, 
(Tex.  Civ.  App.  1898)  44  S.  W.  693;  Stillson 
V.  Stevens,  (Tex.  Civ.  App.  1893)  23  S.  W. 
322. 

Virginia. —  Hicks  v.  Roanoke  Brick  Co., 
(Va.  1893)  27  S.  E.  596. 

United  States. —  Badgerow  v.  Manhattan 
Trust  Co.,  74  Fed.  925 ;  Farmers^  etc.,  Bank 
V.  Kansas  City  Pub.  Co.,  3  Dill.  (U.  S.)  287, 
8  Fed.  Cas.  'No.  4,652. 

47.  What  will  operate  as  an  equitable  as- 
signment.—  Alabama. —  Lowery  v.  Peterson, 
75  Ala.  109;  Planters',  etc.,  Ins.  Co.  v.  Tun- 
stall,  72  Ala.  142. 

California. —  Mclntyre  v.  Hauser,  131  Cal. 
11,  63  Pac.  69;  Wiggins  v.  McDonald,  18  Cal. 
126. 

Florida. —  Sammis  v.  L'Engle.  19  Fla.  800. 

Illinois. —  Savage  v.  Gregg,  150  111.  161,  37 
N.  E.  312;  Steinofrebe  v.  French  Mirror,  etc.. 
Beveling  Co.,  83  111.  App.  587 ;  Smith  v.  Bates 
Mach.  Co.,  79  111.  App.  519. 

Indiana. —  Bartholomew  County  V.  Jame- 
son, 86  Ind.  154;  Slaughter  v.  Foust,  4  Blackf. 
(Ind.)  379. 

Iowa. —  Hoffman  v.  Smith,  94  Iowa  495,  63 
K  W.  182;  Metcalf  v.  Kincaid,  87  Iowa  443, 
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54  N.  W.  867,  43  Am.  St.  Rep.  39;  Foster 
V.  Trenary,  65  Iowa  620,  22  N.  W.  898;  Mc- 
Williams  v.  Webb,  32  Iowa  577;  Moore  v. 
Lowrey,  25  Iowa  336,  95  Am.  Dec.  790; 
Conyngham  v.  Smith,  16  Iowa  471. 

Kentucky.—  See  Ashcraft  v.  Brownfield,  7 
T.  B.  Mon.  (Ky.)  123. 

Louisiana. —  Edwards  v.  Daley,  14  La.  Ann. 
384. 

Massachusetts. —  Macomber  v.  Doane,  2 
Allen  (Mass.)  541;  Jones  v.  Witter,  13  Mass. 
304. 

Michigan. —  Toledo,  etc.,  R.  Co.  v.  Johnson, 

55  Mich.  456,  21  N.  W.  888. 

Minnesota. —  Jackson  v.  Sevatson,  79  Minn. 
275,  82  N.  W.  634.  "I,  George  Braun,  do 
hereby  certify  and  acknowledge  that  I  have,  on 
this  first  day  of  March,  A.  D.  1876,  given  up 
all  claims  I  have  against  John  Hauenstein  in 
favor  of  John  B.  Karl,"  held  assignment  to 
K  of  all  claims  of  B  against  H.  Crone  v. 
Braun,  23  Minn.  239. 

Mississippi. —  Pass  v.  McRea,  36  Miss.  143. 

Missouri. —  Sanguinett  v.  Webster,  153  Mo. 
343,  54  S.  W.  563;  Macklin  v.  Kinealy,  141 
Mo.  113,  41  S.  W.  893;  Bank  of  Commerce 
V.  Bogy,  44  Mo.  13,  100  Am.  Dec.  247;  Ford 
V.  Angelrodt,  37  Mo.  50,  88  Am.  Dec.  174; 
Smith  V.  Sterritt,  24  Mo.  260;  Kimball  v. 
Donald,  20  Mo.  577,  60  Am.  Dec.  209;  John- 
son County  V.  Bryson,  27  Mo.  App.  341. 

'New  Jersey. —  Sparks  v.  McDonald,  (N.  J. 
1898)  41  Atl.  369;  Brokaw  v.  Brokaw,  (N.  J. 
1886)  4  Atl.  66. 

Neio  York. —  Fairbanks  v.  Sargent,  117 
K  Y.  320,  22  N.  E.  1039,  27  N.  Y.  St.  411, 
6  L.  R.  A.  475;  Williams  r.  Ingersoll,  89 
N.  Y.  508;  Dickenson  v.  Phillips,  1  Barb. 
(N.  Y.)  454;  Danklessen  v.  Braynard,  3 
Daly  (N.  Y.)  183;  Wallace  v.  Arkell,  28 
Misc.  (N.  Y.)  502,  59  N.  Y.  Suppl.  597; 
Riker  v.  Curtis,  17  Misc.  (N.  Y.)  134.  39 
N.  Y.  Suppl.  340;  Muir  v.  Schenck,  3  Hill 
(K  Y.)  228,  38  Am.  Dec.  633;  People  v. 
Tioga  Common  Pleas,  19  Wend.  (K  Y.) 
73;  Raymond  v.  Squire,  11  Johns.  (N.  Y.) 
47;  Bradley      Root,  5  Paige  (K  Y.)  632. 

North  Carolina. —  As  a  general  rule  any- 
thing Avritten,  said,  or  done,  in  pursuance 
of  an  agreement  and  for  a  valuable  consider- 
ation, or  in  consideration  of  some  preexisting 
debt  to  place  a  money  right  or  fund  out  of 
the  original  owner's  control,  and  to  appropri- 
ate, in  favor  of  another  person,  amounts  to 
an  equitable  assignment.  Hence,  no  writing 
or  particular  form  of  words  is  necessary,  pro- 
vided, only,  a  consideration  be  proved  and 
the  intention  of  the  parties  be  made  apparent 
by  suitable  evidence.  Motz  v.  Stowe,  83 
N.  C.  434;  Winberry  v.  Koonce,  83  N.  C.  351. 
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specialty .^^  Any  order,  writing,  or  act  which  makes  an  appropriation  of  a  debt 
or  fund  amounts  to  an  equitable  assignment  thereof.^^ 

(ii)  Agreements  to  Pay  Out  of  Particular  Fund.  An  agreement  to 
pay  a  debt  out  of  a  certain  fund  will  not  operate  as  an  equitable  assignment  of 
the  whole  or  any  part  of  such  fund,^  such  an  agreement  being  a  mere  prom- 


Pennsylvania. —  Hercules  Ice  Maeh.  Co.  v. 
Segal,  185  Pa.  St.  605,  40  Atl.  89;  In  re  But- 
ton's Estate,  181  Pa.  St.  426,  37  Atl.  582; 
Ruple  V.  Bindley,  91  Pa.  St.  296. 

South  Carolina. —  Alexander  v.  Adams,  1 
Strobh.  (S.  C.)  47,  47  Am.  Dec.  547;  Wads- 
worth  V.  Griswold,  Harp.  (S.  C.)  17. 

West  Virginia. —  Bentley  v.  Standard  F. 
Ins.  Co.,  40  W.  Va.  729,  23  S.  E.  584;  Tingle 
V.  Fisher,  20  W.  Va.  497. 

Wisconsin. —  Chapman  v.  Plummer,  36  Wis. 
262. 

United  States.— Burke  v.  Child,  21  Wall. 
(U.  S.)  441,  22  L.  ed.  623;  Wylie  v.  Coxe,  15 
How.  (U.  S.)  415,  14  L.  ed.  753. 

England. —  Heath  v.  Hall,  2  Rose  271,  4 
Taunt.  326,  13  Rev.  Rep.  610;  Whitfield  v. 
Fausset,  1  Ves.  387;  Row  v.  Dawson,  1  Ves. 
331. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  85 
et  seq. 

A  mere  admission  by  a  party  that  he  does 
not  own  certain  property,  but  that  it  is 
owned  by  another,  will  not  operate  as  an  as- 
signment -of  the  property  to  the  other.  Brown 
V.  Thomas,  46  Md.  636. 

Mere  oral  agreement  between  plaintiff  and 
third  person  that  third  person  shall  receive 
amount  sued  for  is  not  an  equitable  assign- 
ment of  the  debt.  Seaver  v.  Bradley,  6  Me. 
60. 

An  agreement  between  a  defendant  and 
certain  creditors  that  one  having  possession 
of  property  of  the  debtor  should  hold  until 
a  certain  day,  and  then  sell  the  same  and 
divide  the  proceeds  among  said  creditors,  and 
the  person  so  in  possession  agreed  to  exe- 
cute the  trust,  this  was  held  to  amount  to 
an  equitable  assignment  of  the  property  as 
against  subsequently  attaching  creditors  of 
the  debtor.    Mason  v.  Hidden,  6  Vt.  600. 

Where  plaintiff  claimed  a  fund  in  defend- 
ant's hands  under  an  assignment  from  a  con- 
tractor, and  defendant  showed  that,  prior 
to  such  assignment,  he  and  the  contractor 
had  agreed  that  the  fund  should  be  applied 
to  the  payment  of  certain  notes  indorsed  by 
defendant  for  the  contractor,  and  that  he 
should  have  a  lien  on  it  for  that  purpose,  this 
was  held  to  be  an  equitable  assignment  of  the 
fund  to  defendant.  York  v.  Conde,  61  Hun 
(N.  Y.)  26,  15  N.  Y.  Suppl.  380,  39  N.  Y. 
St.  945. 

48.  Specialty. —  Conyngham  v.  Smith,  16 
Iowa  471;  Allen  v.  Pancoast,  20  N.  J.  L.  68; 
Kamena  v.  Huelbig,  23  N.  J.  Eq.  78. 

49.  Order  or  act  appropriating  debt  or  fund. 
—  California. —  Wiggins  v.  McDonald,  18  Cal. 
126. 

Georgia. — Chattanooga  First  Nat.  Bank  v. 
Hartman  Steel  Co.,  87  Ga.  435,  13  S.  E.  586; 
Stanford  v.  Connery,  84  Ga.  731,  11  S.  E.  507 ; 


Dugas  V.  Mathews,  9  Ga.  510,  54  Am.  Dec. 
361. 

Illinois. — Higgins  v.  Lansingh,  154  111.  301, 
40  N.  E.  362. 

Louisiana. — Aguader  v.  Quish,  21  La,  Ann. 
322. 

New  York. —  Kelley  v.  Syracuse,  10  Misc. 
(N.  Y.)  306,  31  N.  Y.  Suppl.  283,  63  N.  Y. 
St.  534. 

Oregon. —  Wadhams  v.  Inman,  (Oreg.  1900) 
63  Pac.  11. 

Pennsylvania. —  Aycinena  v.  Peries,  6 
Watts  &  S.  (Pa.)  243;  Clemson  v.  Davidson, 
5  Binn.  (Pa.)  392. 

United  ^*a*es.— Laclede  Bank  v.  Schuler, 
120  U.  S.  511,  7  S.  Ct.  644,  30  L.  ed.  704; 
Spain  V.  Brent,  1  Wall.  (U.  S.)  604,  17  L.  ed. 
619. 

England. —  Rodick  v.  Gandell,  12  Beav.  325, 
1  De  G.  M.  &  G.  763,  13  Jur.  1087,  19  L.  J. 
Ch.  113,  50  Eng.  Ch.  591,  15  Eng.  L.  &  Eq.  22. 

See  4  Cent,  Dig.  tit.  "Assignments,"  §  85. 

The  reason  for  this  rule  is  that,  the  debt  or 
fund  being  a  matter  not  assignable  at  law 
or  capable  of  manual  possession,  an  appro- 
priation of  it  is  all  that  the  nature  of  the 
case  admits  of,  and,  therefore,  it  is  held  good 
in  a  court  of  equity.  As  the  assignee  is,  gen- 
erally, entitled  to  all  the  remedies  of  the  as- 
signor, so  he  is  subject  to  all  the  equities  be- 
tween the  assignor  and  his  debtor.  But,  in 
order  to  perfect  his  title  against  the  debtor, 
it  is  indispensable  that  the  assignee  should 
immediately  give  notice  to  him  of  the  assign- 
ment, for  otherwise  a  priority  of  right  may 
be  obtained  by  subsequent  assignees,  or  the 
debt  may  be  discharged  by  payment  to  the 
assignor  before  such  notice.  Laclede  Bank  v. 
Schuler,  120  U,  S,  511,  7  S.  Ct.  644,  30  L.  ed, 
704;  Spain  v.  Brent,  1  Wall.  (U,  S.)  604,  17 
L,  ed.  619. 

50.  Colorado. —  Silent  Friend  Min.  Co.  v. 
Abbott,  7  Colo.  App.  73,  42  Pac.  318. 

Illinois. —  Higgins  v.  Lansingh,  154  111.  301, 

40  N.  E.  362;  Wyman  v.  Snyder,  112  111.  99; 
Fadfield  v.  Padfield,  72  111.  322 ;  Otis  r.  Beck- 
with,  49  111.  121 ;  Newell  v.  Grant  Locomo- 
tive Works,  50  111,  App,  611;  Storv  v.  Hull, 

41  111.  App.  109  [affirmed  in  143  lil,  506,  32 
N,  E,  265], 

Indiana. —  Ford  r.  Garner,  15  Ind.  298, 
Iowa. —  Foss  V.  Cobler,  105  Iowa  728,  75 
N.  W.  516;  Corning  First  Nat.  Bank  v.  Van 
Brocklin,  72  Iowa  761,  33  N.  W.  151. 

Maine. —  White  Mountain  Bank  v.  West,  46 
Me.  15. 

Maryland.—  Gill  r.  Clagett,  4  Md.  Ch.  153. 

Massachusetts. —  Borden  r.  Bordman,  157 
Mass,  410,  32  N.  E,  469, 

Michiqan. —  Morse  r.  Allen,  99  Mich.  303, 
58  N.  W.  327. 

Missouri. —  Pearce  v.  Roberts,  27  Mo.  179. 
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ise.^^  Nor  will  a  mere  direction  by  a  party  to  his  agent  to  apply  certain  funds  to 
the  payment  of  a  debt  operate  as  an  equitable  assignment  of  such  fund.^^  But, 
where  an  agreement  is  made  between  a  debtor  and  his  creditor  that  the  debt  of  the 
latter  should  be  paid  out  of  a  fund  belonging  to  the  debtor  in  the  hands  of  a  third 
party,  and  the  agreement  is  communicated  to  such  third  party  and  is  assented  to  by 
him,  this  will  be  effective,  in  equity,  to  transfer  an  interest  in  such  fund  to  the 
extent  of  his  debt  to  the  creditor .^^ 

(ill)  Agreements  Between  Attorney  and  Client.  An  agreement, 
between  a  client  and  his  attorney,  who  prosecutes  an  action  for  him,  that  the 
attorney  shall  receive  a  certain  portion  of  what  is  recovered  will  not,  it  has 
generally  been  held,  give  the  attorney  an  equitable  interest,  in  the  cause  of  action 


Nebraska. —  Fairbanks  v.  Welshaus,  55 
Nebr.  362,  75  N.  W.  865. 

Neio  Jersey. —  Lanigan  v.  Bradley,  etc.,  Co., 
50  N.  J.  Eq.  201,  24  Atl.  505. 

New  York. —  Fairbanks  v.  Sargent,  117 
N.  Y.  320,  22  N.  E.  1039,  27  N.  Y.  St.  411,  6 
L.  R.  A.  475,  104  N.  Y.  108,  9  N.  E.  870,  58 
Am.  Rep.  490;  Addison  v.  Enoch,  48  N.  Y. 
App.  Div.  Ill,  62  N.  Y.  Suppl.  613;  Arents  v. 
Long  Island  R.  Co.,  36  N.  Y.  App.  Div.  379, 
55  N.  Y.  Suppl.  401;  Wood  v.  Mitchell,  14 
N.  Y.  Suppl.  7;  Rogers  v.  Hosack,  18  Wend. 
(N.  Y.)  319'. 

Ohio. —  Christmas  v.  Griswold,  8  Ohio  St. 
558. 

Pennsylvania. —  Brown  i'.  Lehigh  Coal,  etc., 
Co.,  49  Pa.  St.  270 ;  Matter  of  Tyson,  2  Pear- 
son (Pa.)  479.  But  see  Moeser  v.  Schneider, 
158  Pa.  St.  412,  27  Atl.  1088. 

Tennessee. —  Hopkins  v.  Gallatin  Turnpike 
Co.,  4  Humphr.  (Tenn.)  402. 

Texas. —  Scheuber  v.  Simmons,  2  Tex.  Civ. 
App.  672,  22  S.  W.  72. 

Virginia. —  Evans  v.  Rice,  96  Va.  50,  30 
S.  E.  463;  Eib  v.  Martin,  5  Leigh  (Va.)  132. 

Wisconsin. —  Dirimple  v.  State  Bank,  91 
Wis.  601,  65  N.  W.  501. 

United  States.— Burke  v.  Child,  21  WalL 
(U.  S.)  441,  22  L.  ed.  623;  Christmas  v. 
Gaines,  14  Wall.  (U.  S.)  69,  20  L.  ed.  762; 
Plater  v.  Meng,  30  Fed.  308;  Ex  p.  Tremont 
Nail  Co.,  24  Fed.  Cas.  No.  14,168. 

England. —  Field  v.  Megaw,  L.  R.  4  C.  P. 
660. 

But  siee,  contra,  the  following  cases: 
Illinois. —  Gillett  v.  Hickling,  16  111.  App. 
392. 

Iowa. —  Gallinger  v.  Pomeroy,  3  Greene 
(Iowa)  178,  54  Am.  Dec.  496. 

Kentucky. —  Taylor  v.  Gibbs,  3  B.  Mon. 
(Ky.)  316. 

Massachusetts. —  Kingsbury  v.  Burrill,  151 
Mass.  199,  24  N.  E.  36. 

Montana. —  In  Oppenheimer  v.  Butte  First 
Nat.  Bank,  20  Mont.  192,  50  Pac.  419,  where 
a  debtor  agreed  to  transfer  to  a  creditor  a 
sum  he  had  on  deposit  in  bank,  and  both 
parties  entered  the  transaction  on  their  books 
and  the  debtor  telegraphed  to  the  bank  to 
charge  him  and  to  credit  the  creditor  with 
the  amount,  it  was  held  this  was  a  good 
equitable  assignment  of  the  fund  as  against 
subsequent  attaching  creditors  of  the  debtor. 

New  York. —  Montgomerie  v.  Ivers,  17 
Johns.  (N.  Y.)  38. 
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North  Carolina. — Perry  v.  Merchants'  Bank, 
69  N.  C.  551. 

Tennessee. —  McGuffey  v.  Johnson^  9  Lea 
(Tenn.)  555.  In  Allison  v.  Pearce,  (Tenn. 
Ch.  1900)  59  S.  W.  192,  it  was  decided  that, 
where  a  borrower  of  money,  in  consideration 
of  a  loan,  agreed  to  repay  it  out  of  a  specified 
fund  of  the  borrower  at  the  time  or  subse- 
quently to  come  into  the  hands  of  a  third 
party,  this  operated  as  an  equitable  assign- 
ment of  so  much  of  the  fund  as  was  required 
to  repay  the  loan. 

United  States. — Where  plaintiff,  for  a  con- 
sideration, agreed  to  pay  defendants  moneys 
collected  on  certain  claims,  and  to  assign  the 
judgment  thereon  to  plaintiff,  this  was  held 
to  be  an  equitable  assignment  of  the  judg- 
ment subsequently  obtained.  Clark  v.  Sigua 
Iron  Co.,  81  Fed."  310,  39  U.  S.  App.  753,  26 
C.  C.  A.  423. 

51.  Mere  promise. —  Kelley  v.  Newman,  79 
111.  App.  285. 

52.  Mere  direction  to  agent  to  pay. —  Ala- 
bama.—  Clark  V.  Cilley,  36  Ala.  652,  76  Am. 
Dec.  343. 

Maine. —  But  see,  contra,  where  a  debtor 
ordered  his  agent  to  pay  his  creditor  out  of 
funds  in  his  hands  belonging  to  the  debtor, 
and  the  agent  promised  to  do  so,  and  the 
creditor  relied  on  this  promise,  and  it  was 
held  that  the  debtor  had  no  further  control 
over  that  part  of  the  fund  necessary  to  pay 
the  creditor  his  debt.  Goodwin  v.  Bowden,  54 
Me.  424. 

Massachusetts. —  Lazarus  v.  Swan,  147 
Mass;  330,  17  N.  E.  655. 

New  York. —  Klaber  -v.  Taylor,  70  Hun 
(N.  Y.)  128,  24  N.  Y.  Suppl.  81,  53  N.  Y.  St. 
766. 

Texas. — Adoue  v.  Blum,  6  Tex.  Civ.  App. 
286,  25  S.  W.  335. 

United  States. — ^Aultman  v.  McConnell,  34 
Fed.  724. 

53.  Fund  in  hands  of  third  party. —  Cali- 
fornia.—  Wiggins  V.  McDonald,  18  Cal.  126. 

Massachusetts. —  Curtis  v.  Norris,  8  Pick. 
(Mass.)  280. 

Minnesota. —  Grand  Forks  Second  Nat. 
Bank  v.  Sproat,  55  Minn.  14,  56  N.  W.  254. 

Oregon. —  Baker  v.  Eglin,  11  Greg.  333,  8 
Pac.  280. 

Pennsylvania. —  Cabada  v.  De  Jongh,  10 
Phila.  (Pa.)  422,  1  Wkly.  Notes  Cas.  (Pa.) 
342,. 32  Leg.  Int.  (Pa.)  117. 
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or  claim.^  It  has  been  held,  however,  in  a  number  of  cases,  that  where  a  dient 
agrees  that  his  attorney,  who  prosecutes  his  action,  shall  have  a  certain  part  of 
the  recovery  for  his  services  in  prosecuting  the  action,  and  the  attorney  performs 
the  services  and  procures  a  judgment,  he  is  to  be  regarded  as  an  equitable  assignee 
of  part  of  the  judgment  obtained  ;  and  this  has  been  held  where  the  action  in 
which  the  judgment  was  obtained  was  on  a  cause  of  action  for  a  tort  in  itself 
unassignable.^^ 

(iv)  Checks,  Drafts,  and  Ordees — (a)  In  General.  A  class  of  equitable 
assignments  of  considerable  importance,  and  one  which  receives  the  attention  of 
the  ^courts  constantly,  is  that  of  drafts,  orders,  and  checks.  As  is  often  the  case 
with  subjects  of  great  commercial  importance  where  the  interests  of  creditors 
enter,  the  law  on  this  subject  is  by  no  means  uniform.  When  an  order  by  a 
creditor  on  a  fund  will  operate  as  an  assignment  thereof,  and  between  and  against 
what  parties  it  will  so  operate,  are  matters  on  which  there  is  much  contrariety  of 
opinion  among  the  courts  of  the  different  states  and  England.  Several  principles, 
however,  meet  with  almost  general  approval.  Among  these  is  the  one  that  an 
order  or  draft  drawn  on  a  debtor  by  his  creditor,  generally,  and  not  on  a  particu- 
lar fund,  will  not,  before  acceptance  of  the  draft  by  the  drawee,  operate  as  an 
assignment  of  moneys  due  from  the  drawee  to  the  drawer.^'^    Similarly,  checks 


South  Carolina. — Martin  v.  Maner,  10  Eich. 
(S.  C.)  271,  70  Am.  Dec.  223. 

Virginia. —  Lambert  v.  Jones,  2  Patt.  &  H. 
(Va.)  144. 

United  States. —  Leonard  v.  Marshall,  82 
Fed.  396. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  99. 

Where  .a  mortgagee  consented  to  the  sale 
of  mortgaged  property  by  the  mortgagor  on 
condition  that  the  purchaser  should  pay  the 
purchase-money  to  him,  it  was  held  that  this 
would  operate  as  an  equitable  assignment  of 
the  vendor's  claim  to  the  purchase-money 
even  though  the  purchaser  knew  nothing  of 
the  conditional  assent.  Mclntyre  v.  Hauser, 
131  Cal.  11,  63  Pac.  69. 

54.  Not  an  equitable  assignment. —  Har- 
gett  V.  McCadden,  107  Ga.  773,  33  S.  E.  666; 
Kelley  v.  Newman,  79  111.  App.  285;  Story 
V.  Hull,  41  111.  App.  109  [affirmed  in  143  111. 
506,  32  N.  E.  265];  Tone  v.  Shankland,  110 
Iowa  525,  81  N.  W.  789;  Gillette  v.  Murphy, 
7  Okla.  91,  54  Pac.  413.  Compare  Clayton  v. 
Fawcett,  2  Leigh  (Va.)  19.  Contra,  Canty 
V.  Latterner,  31  Minn.  239,  17  N.  W.  385, 
where  it  was  held  that  an  agreement  of  a 
client  that  his  attorney  should  receive  a  cer- 
tain sum  from  an  amount  due  from  a  rail- 
road company  on  account  of  the  company's 
running  through  the  lands  of  the  client,  the 
amount  to  be  paid  when  suit  was  settled, 
was  a  good  equitable  assignment.  It  was 
held,  further,  that  the  fact  that  the  compen- 
sation was  contingent  did  not  alter  the  case; 
nor  that,  at  the  time  when  the  agreement  was 
entered  into,  the  railroad  company  had  paid 
the  amount  into  court,  to  be  paid  to  the  per- 
son entitled  to  receive  it,  and  that  the  parties 
dealt  in  ignorance  of  such  payment.  Compare 
Maceuen's  Estate,  2  Wklv.  Notes  Cas.  (Pa.) 
307. 

55.  Operates  as  an  equitable  assignment, 
when. —  Illinois. —  North  Chicago  St.  R.  Co. 
r.  Ackley,  171  111.  100,  47  N.  E.  22,  44  L.  R.  A. 
177  [reversing  58  111.  App.  572]. 
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Missouri. —  Schubert  v.  Herzberg,  65  Mo. 
App.  578. 

New  Jersey. —  Terney  v.  Wilson,  45  N.  J.  L. 
282. 

New  Yor/c— Wright  v.  Wright,  70  N.  Y.  98 ; 
Marshall  v.  Meech,  51  N.  Y.  140,  10  Am.  Rep. 
572;  McGregor  v.  Comstock,  28  N.  Y.  237; 
Rooney  v.  Second  Ave.  R.  Co.,  18  N.  Y.  368; 
Brown  v.  New  York,  11  Hun  (N.  Y.)  21.  See 
also  Holmes  v.  Evans,  129  N.  Y.  140,  29  N.  E. 
233,  41  N.  Y.  St.  365. 

Pennsylvania. —  Patten  v.  Wilson,  34  Pa, 
St.  299. 

Texas. —  Milmo  Nat.  Bank  v.  Convery,  8 
Tex.  Civ.  App.  181,  27  S.  W.  828. 

56.  North  Chicago  St.  R.  Co.  v.  Ackley. 
171  111.  100,  43  N.  E.  222,  44  L.  R.  A.  177 
[reversing  58  111.  App.  572].  In  this  case 
judgment  had  been  rendered  on  a  compromise 
between  plaintiff  and  defendant  in  a  suit  for 
damages  for  personal  injuries  to  plaintiff,  the 
plaintiff's  attorney  not  having  any  knowledge 
of  the  judgment  entry.  It  Avas  held  that  the 
defendant  could  not,  after  having  notice  of 
the  agreement  between  plaintiff  and  his  at- 
torney that  the  latter  should  have  a  certain 
part  of  his  recovery,  pay  the  entire  judgment 
to  plaintiff,  but  was  bound  to  pay  plaintiff's 
attorney  the  part  thereof  which  had  been 
agreed  between  plaintiff  and  his  attorney  that 
the  latter  was  to  have  for  his  services  rendered 
in  the  action.  See  also  Schubert  v.  Herzberg, 
65  Mo.  App.  578 ;  Patt^  v.  Wilson,  34  Pa.  St. 
299. 

57.  A  draft  drawn  not  payable  out  of  a 
particular  fund  does  not,  before  acceptance, 
operate  as  an  assignment  of  money  due  from 
the  drawee  to  the  drawer. 

Alabama. —  Sands  v.  Matthews,  27  Ala. 
399  [overruling  Connoley  v.  Cheesborough.  21 
Ala.  166].  In  Anderson  v.  Jones,  102  Ala. 
537,  14  So.  871,  it  was  said  that  an  order 
for  a  definite  sum,  not  drawn  on  any  particu- 
lar fund,  is  not  an  assignment,  but  a  bill  of 
exchange  within  Ala.  Civ.  Code,  §  1766. 
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which  are  drawn  in  the  ordinary  form,  and  which  do  not  describe  any  particular 
fund  or  use  any  words  of  transfer  of  the  whole  or  any  part  of  the  account  standing 


Co^Ufornia. — Where  an  instrument  in  the 
form  of  a  bill  of  exchange  was  given  to  the 
payee  for  value,  and  the  drawer  delivered 
certain  property  to  the  drawee,  the  proceeds 
of  the  sale  of  which  by  the  drawee  were  to 
be  applied  on  the  bill,  but  there  was  no  agree- 
ment that  the  bill  was  to  be  accepted  before 
a  sale  of  the  property  or  that  it  should  be 
wholly  paid  by  the  application  of  the  pro- 
ceeds of  sale,  or  by  payment  of  less  than  the 
amount  of  the  bill,  the  instrument  was  held 
not  to  amount  to  an  equitable  assignment  of 
the  fund  arising  out  of  the  sale  of  the  prop- 
erty. Cashman  v.  Harrison,  90  Cal.  297,  27 
Pac.  283. 

Colorado. —  Meldrum  v.  Henderson,  7  Colo. 
App.  256,  43  Pac.  148. 

Georgia. —  Talladega  Mercantile  Co.  v.  Rob- 
inson, etc.,  Co.,  96  Ga.  815,  22  S.  E.  1003; 
Kyle  V.  Chattahoochee  Nat.  Bank,  96  Ga.  693, 
24  S.  E.  149;  Baer  v.  English,  84  Ga.  403,  11 
S.  E.  453,  20  Am.  St.  Rep.  372. 

Maryland. — Exchange  Bank  v.  Sutton  Bank, 
78  Md.  577,  28  Atl.  563,  23  L.  R.  A.  173. 

Massachusetts. —  Holbrook  v.  Payne,  151 
Mass.  383,  24  N.  E.  210,  21  Am.  St.  Rep.  456; 
Whitney  v.  Eliot  Nat.  Bank,  137  Mass.  351, 
50  Am.  Rep.  316;  Gibson  V.  Cooke,  20  Pick. 
(Mass.)  15,  32  Am.  Dec.  194. 

Michigan. —  Sunderlin  v.  Mecosta  County 
Sav.  Bank,  116  Mich.  281,  74  N.  W.  478;  Mc- 
Entyre  v.  Farmers',  etc.,  Bank,  115  Mich.  255, 
73  N.  W.  233;  Grammel  v.  Carmer,  55  Mich. 
201,  21  N.  W.  418,  54  Am.  Rep.  363. 

Mississippi. —  Bush  v.  Eoote,  58  Miss.  5,  38 
Am.  Rep.  310. 

Missouri. —  Bank  of  Commerce  v.  Bogy,  44 
Mo.  13,  100  Am.  Dec.  247;  Ford  v.  Angel- 
rodt,  37  Mo.  50,  88  Am.  Dec.  174;  Pearce  v. 
Roberts,  27  Mo.  179;  Kimball  v.  Donald,  20 
Mo.  577,  64  Am.  Dec.  209;  Chase  v.  Alexander, 
6  Mo.  App.  505. 

Nevada.—  Jones  v.  Pacific  Wood,  etc.,  Co., 
13  Nev.  359,  29  Am.  Rep.  308. 

■New  York. — Schmittler  y.  Simon,  101  N.  Y. 
554,  5  N.  E.  452,  54  Am.  Rep.  737;  Brill  v. 
Tuttle,  81  N.  Y.  454,  37  Am.  Rep.  515;  Atty.- 
Gen.  V.  Continental  L.  Ins.  Co.,  71  N.  Y.  325, 
27  Am.  Rep.  55;  Shaver  v.  Western  Union 
Tel.  Co.,  57  N.  Y.  459;  Lowery  v.  Steward,  25 
N.  Y.  239,  82  Am.  Dec.  346;  Chapman  v. 
White,  6  N.  Y.  412,  57  Am.  Dec.  464;  Field  v. 
New  York,  6  N.  Y.  179,  57  Am.  Dec.  435; 
Winter  v.  Drury,  5  N.  Y.  525 ;  Cowperthwaite 
V.  Sheffield,  3  N.  Y.  243  [affirming  1  Sandf. 
(N.  Y.)  416] ;  Harris  v.  Clark,  3  N.  Y.  93,  51 
Am.  Dec.  352;  Hall  v.  Buffalo,  1  Keyes  (N.  Y.) 
193;  Weinhauer  v.  Morrison,  49  Hun  (N.  Y.) 
498,  2  N.  Y.  Suppl.  544,  18  N.  Y.  St.  800;  Bal- 
lon i;.  Boland,  14  Hun  (N.  Y.)  355;  Hutter  v. 
Ellwanger,  4  Lans.  (N.  Y.)  8;  Vreeland  v. 
Blunt,  6  Barb.  (N.  Y.)  182;  Patterson  v. 
Stettauer,  40  N.  Y.  Super.  Ct.  54;  New  York, 
etc..  Stock  Bank  v.  Gibson,  5  Duer  (N.  Y.) 
574;  Gunther  v.  Darmstadt,  14  Daly  (N.  Y.) 
368;  Finlay  v.  American  Exch.  Bank,  11  How. 
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Pr.  (N.  Y.)  468;  Pope  v.  Luff,  7  Hill  (N.  Y.) 
577;  Luff  v.  Pope,  5  Hill  (N.  Y.)  413;  Mor- 
ton V.  Naylor,  1  Hill  (N.  Y.)  583;  Weston 
V.  Barker,  12  Johns.  (N.  Y.)  276,  7  Am.  Dec. 
319;  Harrison  v.  Williamson,  2  Edw.  (N.  Y.) 
430;  Phillips  v.  Stagg,  2  Edw.  (N.  Y.)  108. 
But  where  money  is  deposited  in  a  bank  as 
that  of  the  holder  of  the  check  and  that  coni- 
municated  to  the  bank,  the  check  is  an  equi- 
table assignment  and  the  payee  may  recover 
from  the  bank.  Van  Allen  v.  American  Nat. 
Bank,  3  Lans.  (N.  Y.)  517. 

Oregon.-r-A  mere  verbal  acceptance  is  not 
sufficient.  Erickson  v.  Inman,  34  Oreg.  44,  54 
Pac.  949. 

Pennsylvania. —  Com.  v.  American  L.  Ins. 
Co.,  162  Pa.  St.  586,  29  Atl.  660,  42  Am.  St. 
Rep.  844;  Farmers',  etc.,  Ins.  Co.  v.  Simmons, 
30  Pa.  St.  299;  Greenfield's  Estate,  24  Pa.  St. 
232;  Jordan's  Appeal,  10  Wkly.  Notes  Cas. 
(Pa.)  37;  Fabars  v.  Welsh,  1  Pa.  L.  J.  Rep. 
367. 

United  States. —  Tiernan  v.  Jackson,  5  Pet. 
(U.  S.)  580,  8  L.  ed.  234;  Mandeville  v. 
Welch,  5  Wheat.  (U.  S.)  277,  5  L.  ed.  87; 
Bosworth  V.  Jacksonville  Nat.  Bank,  64  Fed. 
615,  24  U.  S.  App.  413,  12  C.  C.  A.  331; 
Rosenthal  v.  Mastin  Bank,  17  Blatchf.  (U.  S.) 
318,  20  Fed.  Cas.  No.  12,063;  McLoon  v. 
Linquist,  2  Ben.  (U.  S.)  9;  16  Fed.  Cas. 
No.  8,899. 

England. —  Rodick  v.  Gandell,  12  Beav.  325, 
1  De  G.  M.  &  G.  763,  13  Jur.  1087,  19  L.  J. 
Ch.  113,  50  Eng.  Ch.  591,  15  Eng.  L.  &  Eq. 
22 ;  Burn  v.  Carvalho,  9  L.  J.  Ch.  65,  4  Myl. 
&  C.  690,  18  Eng.  Ch.  690,  7  Sim.  109,  8  Eng. 
Ch.  109;  Watson  v.  Wellington,  8  L.  J.  Ch. 
0.  S.  159,  1  Russ.  &  M.  602,  5  Eng.  Ch.  602  ; 
Row  V.  Dawson,  1  Ves.  331. 

But  see,  contra,  the  following  cases: 

Iowa. —  Thomas  v.  Exchange  Bank,  99  Iowa 
202,  68  N.  W.  780,  35  L.  R.  A.  379;  Roberts 
V.  Austin,  26  Iowa  315,  96  Am.  Dec.  146. 

Nebraska. —  Columbia  Nat.  Bank  v.  Ger- 
man Nat.  Bank,  56  Nebr.  803,  77  N.  W.  346. 

North  Carolina. —  Howell  v.  Boyd  Mfg.  Co., 
116  N.  C.  806,  22  S.  E.  5. 

Oregon. —  See  McDaniel  v.  Maxwell,  21 
Oreg.  202,  27  Pac.  952,  28  Am.  St.  Rep.  740. 

Texas. —  Doty  v.  Caldwell,  (Tex.  Civ.  App. 
1897)  38  S.  W.  1025. 

Wisconsin. —  Dillman  v.  Carlin,  105  Wis. 
14,  80  N.  W.  932,  76  Am.  St.  Rep.  902. 

United  States. —  But  parties  may  agree  that 
it  shall  have  effect  to  assign  the  fund. 
Fourth  St.  Nat.  Bank  v.  Yardley,  165  U.  S. 
634,  17  S.  Ct.  439,  41  L.  ed.  855.  See  also 
Miller  v.  Hubbard,  4  Cranch  C.  C.  (U.  S.) 
451,  17  Fed.  Cas.  No.  9,574;  King  v.  Gors- 
line,  4  Cranch  C.  C.  (U.  S.)  150,  14  Fed. 
Cas.  No.  7,796. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  85 
et  seq. 

Where  an  order  was  drawn,  generally,  on  a 
debtor,  but  for  the  full  amount  owing  by  him 

to  the  drawer,  after  notice  to  the  drawee  it 


ASSIGNMENTS 


[4  Cyc]  51 


to  the  credit  of  the  drawer,  but  contain  only  the  usual  request,  directed  to  the  bank, 
to  pay  to  the  order  of  the  payee  a  certain  sum  of  money,  cannot,  in  the  absence 
of  acceptance  thereof  by  the  drawee,  operate  as  assignments  of  funds^  of  the 
drawer  on  deposit  in  the  bank.^ 


was  held  to  operate  as  an  equitable  assign- 
ment of  the  debt  as  against  the  assignor  and 
his  creditors.  Wheatley  v.  Strobe,  12  Cal,  92. 
Where  such  was  the  intention  of  the  parties. 
Canton  First  Nat.  Bank  v.  Dubuque  South- 
western R.  Co.,  52  Iowa  378,  3  N.  W.  395,  35 
Am.  Rep.  280;  Throop  Grain  Cleaner  Co.  v. 
Smith,  110  N.  Y.  83,  17  N.  E.  671,  16  N.  Y.  St. 
8«1. 

Where  specific  funds  are  turned  over  to  the 
drawee  with  which  to  take  up  the  draft  and 
such  purpose  is  communicated  to  the  drawee, 
this  operates  as  an  equitable  assignment  of 
such  funds  to  the  payee,  without  an  accept- 
ance of  the  draft.  Harwood  v.  Tucker,  18  111. 
544;  Seligman  V.  Wells,  17  Blatchf.  (U.  S.) 
410,  1  Fed.  302;  De  Bernales  v.  Fuller,  2 
Campb.  426,  14  East  590,  note  a,  11  Rev.  Rep. 
755. 

58.  Checks  in  the  ordinary  form. —  Ala- 
hama. —  National  Commercial  Bank  v.  Miller, 

77  Ala.  168,  54  Am.  Rep.  50. 

Arizona. —  Satterwhite  v.  Melczer,  (Ariz. 
1890)  24  Pac.  184. 

California. —  Cashman  v.  Harrison,  90  Cal. 
297,  27  Pac.  283. 

Colorado. —  Boettcher  V.  Colorado  Nat. 
Bank,  15  Colo.  16,  24  Pac.  582;  Colorado  Nat. 
Bank  v.  Boettcher,  5  Colo.  185,  40  Am.  Rep. 
142. 

Georgia. —  Georgia  Seed  Co.  v.  Talmadge, 
96  Ga.  254,  22  S.  E.  1001;  Jones  v.  Glover,  93 
Ga.  484,  21  S.  E.  50;  Haas  v.  Old  Nat.  Bank, 
91  Ga.  307,  18  S.  E.  188;  Baer  v.  English,  84 
Ga.  403,  11  S.  E.  453,  20  Am.  St.  Rep.  372. 

Indiana. —  Harrison  v.  Wright,  100  Ind. 
515,  50  Am.  Rep.  805. 

Maryland. — Exchange  Bank  v.  Sutton  Bank, 

78  Md.  577,  28  Atl.  563,  23  L.  R.  A.  173; 
Moses  V.  Franklin  Bank,  34  Md.  574. 

Massachusetts. —  Carr  v.  National  Security 
Bank,  107  Mass.  45,  9  Am.  Rep.  6;  Dana  v. 
Boston  Third  Nat.  Bank,  13  Allen  (Mass.) 
445,  90  Am.  Dec.  216;  Bullard  v.  Randall,  1 
Gray  (Mass.)  605,  61  Am.  Dec.  433;  National 
Bank  v.  Eliot  Bank,  (Mass.  1857)  5  Am.  L. 
Reg.  711. 

Michigan. —  Brennan  v.  Merchants',  etc., 
Nat.  Bank,  62  Mich.  343,  28  N.  W.  881 ;  'Gram- 
mel  V.  Carmer,  55  Mich.  201,  2  N.  W.  418,  54 
Am.  Rep.  363. 

Mississippi. —  Bush  v.  Foote,  58  Miss.  5,  38 
Am.  Rep.  310. 

Missouri. —  Coates  v.  Doran,  83  Mo.  337 ; 
Dickinson  v.  Coates,  79  Mo.  250,  49  Am.  Rep. 
228 ;  Merchants'  Nat.  Bank  v.  Coates,  79  Mo. 
168;  St.  John  V.  Homans,  8  Mo.  382;  Dowell 
V.  Vandalia  Banking  Assoc.,  62  Mo.  App. 
482;  Carroll  Exch.  Bank  v.  Carrollton  First 
Nat.  Bank,  58  Mo.  App.  17.  But  see  Lewis 
V.  International  Bank,  13  Mo.  App.  202;  State 
Sav.  Assoc.  V.  Boatmen's  Sav.  Bank,  11  Mo. 
App.  292;  Senter  V.  Continental  Bank,  7  Mo. 


App.  532;  Zelle  V.  German  Sav.  Inst.,  4  Mo. 
App.  401. 

New  Jersey. —  Creveling  v.  Bloomsbury 
Nat.  Bank,  46  N.  J.  L.  255,  50  Am.  Rep.  417. 

New  York. —  Union  Mills  First  Nat.  Bank 
V.  Clark,  134  N.  Y.  368,  32  N.  E.  38,  48  N.  Y. 
St.  283,  17  L.  R.  A.  580;  O'Connor  v.  Me- 
chanics' Bank,  124  N.  .Y.  324,  26  N.  E.  816, 
36  N.  Y.  St.  277;  Atty.-Gen.  v.  Continental 
L.  Ins.  Co.,  71  N.  Y.  325,  27  Am.  Rep.  55; 
Tyler  v.  Gould,  48  N.  Y.  682 ;  ^tna  Nat.  Bank 
V.  New  York  Fourth  Nat.  Bank,  46  N.  Y.  182, 
7  Am.  Rep.  314  ;  Chapman  v.  White,  6  N.  Y. 
412,  57  Am.  Dec.  464;  Citizens'  Nat.  Bank  v. 
Importers,  etc.,  Nat.  Bank,  44  Hun  (N.  Y. ) 
386 ;  Lunt  v.  Bank  of  North  America,  49  Barb. 
(N.  Y.)  221;  Butterworth  v.  Peck,  5  Bosw. 
(N.  Y.)  341;  Finlay  v.  American  Exch.  Bank, 
11  How.  Pr.  (N.  Y.)  468;  Dykers  v.  Leather 
Manufacturers'  Bank,  11  Paige  (N.  Y.)  612. 

North  Carolina. —  Marriner  v.  John  L. 
Roper  Lumber  Co.,  113  N.  C.  52,  18  S.  E.  94. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Metropoli- 
tan Nat.  Bank,  54  Ohio  St.  60,  42  N.  E.  700, 
56  Am.  St.  Rep.  700,  31  L.  R.  A.  653;  Marys- 
ville  Bank  v.  Windisch-Muhlhauser  Brewing 
Co.,  50  Ohio  St.  151,  33  N.  E.  1054,  40  Am.  St. 
Rep.  660;  Covert  v.  Rhodes,  48  Ohio  St.  66, 
27  N.  E.  94. 

Oklahoma. —  Guthrie  Nat.  Bank  v.  Gill,  6 
Okla.  560,  54  Pac.  434. 

Pennsylvania. — Kuhn  v.  Warren  Sav.  Bank, 
(Pa.  1887)  11  Atl.  440;  Tamaqua  First  Nat. 
Bank  v.  Shoemaker,  117  Pa.  St.  94,  11  Atl. 
304,  2  Am.  St.  Rep.  649;  Saylor  v.  Bushong, 
100  Pa.  St.  23,  45  Am.  Rep.  353;  Mount  Joy 
First  Nat.  Bank  v.  Gish,  72  Pa.  St.  13;  Loyd 
V.  McCaffrey,  46  Pa.  St.  410. 

Tennessee. — Akin  i'.  Jones,  93  Tenn.  353, 
27  S.  W.  669,  42  Am.  St.  Rep.  921,  25  L.  R.  A. 
523;  Pickle  v.  Muse,  88  Tenn.  380,  12  S.  W. 
919,  17  Am.  St.  Rep.  900,  7  L.  R.  A.  93; 
Imboden  v.  Perrie,  13  Lea  (Tenn.)  504; 
Planters'  Bank  v.  Merritt,  7  Heisk.  (Tenn.) 
177. 

Texas. —  House  v.  Kountze,  17  Tex.  Civ. 
App.  402,  43  S.  W.  561. 

Virginia. —  Purcell  v.  Allemong,  22  Gratt. 
(Va.)  739.  But  see  Bell  v.  Alexander,  21 
Gratt.  (Va.)  1. 

United  States. —  Florence  Min.  Co.  v. 
Brown,  124  U.  S.  385,  8  S.  Ct.  531.  31  L.  ed. 
424;  Laclede  Bank  v.  Schuler,  120  U.  S.  511, 
7  S.  Ct.  644,  30  L.  ed.  704 ;  Washington  First 
Nat.  Bank  v.  Whitman,  94  U.  S.  343,  24  L.  ed. 
229:  National  Bank  of  Republic  r.  Millard, 
10  Wall.  (U.  S.)  152,  1!)  L  .od.  897:  Rosen- 
thal V.  Maatin  Bank.  17  Blatchf.  (U.  S.)  318, 
20  Fed.  Cas.  No.  12.063. 

England. —  Wharton  v.  Walker.  4  B.  &  C. 
163,  6  D.  &  R.  288.  3  L.  J.  K.  B.  0.  S.  183.  10 
E.  C.  L.  527  :  Brown  r.  Koujih,  5  Aspin.  433. 
29  Ch.  D.  848,  54  L.  J.  Ch.  1024.  53  L.  T.  Rep! 

[Ill,  C,  3,  g,  (iv\  (A^] 


52    [4  Cye.] 


ASSIGNMENTS 


(b)  Drawn  Against  Consignment  of  Goods.  When  a  draft  is  drawn  gen- 
erally, the  fact  that  it  is  stated  to  be  drawn  against  a  shipment  of  goods  con- 


N.  S.  878,  34  Wkly.  Rep.  2;  Hopkinson  v. 
Forster,  L.  R.  19  Eq.  74,  23  Wkly.  Rep.  310; 
Shand  17.'Du  Buisson,  L.  R.  18  Eq.  283,  43 
L.  J.  Ch.  508,  22  Wkly.  Rep.  483;  Schroedgr 
V.  Central  Bank,  34  L.  T.  Rep.  N.  S.  735,  24 
Wkly.  Rep.  710. 

But  see,  contra,  the  following  cases : 
Illinois. —  National  Bank  of  America  v.  In- 
diana Banking  Co.,  114  111.  483,  .2  K  E.  401; 
Springfield  M.  &  F.  Ins.  Co.  v.  Peck,  102  III. 
265;  Union  Nat.  Bank  v.  Oceana  County 
Bank,  80  111.  212,  22  Am.  Rep.  185;  Chicago 
Fourth  Nat.  Bank  v.  City  Nat.  Bank,  68  III. 
398;  Brown  v.  Leckie,  43  111.  497;  Chicago 
M.  &  F.  Ins.  Co.  V.  Carpenter,  28  111.  360; 
Munn  V.  Burch,  25  111.  21;  National  Safe, 
etc.,  Co.  V.  People,  50  111.  App.  336. 

loioa  —  Roberts  V.  Corbin,  26  Iowa  315,  96 
Am.  Dec.  146.  Where  a  check  is  delivered 
with  the  intention  to  transfer  a  present  in- 
terest in  the  money  represented  thereby,  and 
no  revocation  is  attempted,  the  transaction 
will  be  held  to  transfer  a  present  interest 
and  right  to  payment  after  the  death  of  the 
drawer,  and  that  whether  it  is  given  as  a 
mere  gift  or  made  on  a  valuable  considera- 
tion. May  V.  Jones,  87  Iowa  188,  54  N.  W. 
231. 

Kentucky. —  Farmers'  Bank,  etc.,  Co.  v. 
Newland,  97  Ky.  464,  17  Ky.  L.  Rep.  329,  31 
S.  W.  38;  Lester  v.  Given,  8  Bush  (Ky.)  357. 

Louisiana. —  Gordon  v.  Miichler,  34  La. 
Ann.  604  [overruling  Case  v.  Henderson,  23 
La.  Ann.  49,  8  Am.  Rep.  590]  ;  Vanbibber  v. 
State  Bank,  14  La.  Ann.  481,  74  Am.  Dec. 
442. 

Nebraska. —  Nebraska  Moline  Plow  Co.  v. 
Fuehring,  60  Nebr.  316.  83  N.  W.  69;  Fonner 
V.  Smith.  31  Nebr.  107,  47  N.  W.  632,  28 
Am.  St.  Rep.  510,  11  L.  R.  A.  528. 

South  Carolina. —  Fogarties  v.  State  Bank, 
12  Rich.  (S.  C.)  518,  78  Am.  Dec.  468. 

United  States. —  German  Sav.  Inst.  v.  Adae, 
1  McCrary  (U.  S.)  501,  8  Fed.  106;  In  re 
Brown,  2  Story  (U.  S.)  502,  4  Fed.  Cas. 
No.  1,985. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  89 
et  seq. 

As  between  drawer  and  payee. —  A  check 
from  the  time  it  is  drawn  and  delivered  has 
been  held  to  operate  as  an  equitable  assign- 
ment of  the  fund  drawn  on  as  between  the 
drawer  and  the  payee. 

District  of  Columbia. —  Deener  v.  Brown,  1 
MacArthur  (D.  C.)  350. 

North  Carolina. —  Hawes  v.  Blackwell,  107 
N.  C.  196,  12  S.  E.  245,  22  Am.  St.  Rep.  870. 

West  Virginia. —  Hulings  v.  Hulings  Lum- 
ber Co.,  38  W.  Va.  351,  18  S.  E.  620. 

Wisconsin. —  Pease  v.  Landauer,  63  Wis. 
20,  22  N.  W.  847,  53  Am.  Rep.  247. 

United  States. —  German  Sav.  Inst.  v.  Adae, 
1  McCrary  (U.  S.)  501.  8  Fed.  106. 

Exact  balance.— But  it  has  been  said  that 
a  check  for  the  exact  balance  in  bank,  given 
for  a  valuable  consideration,  is  an  effective 
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equitable  assignment  of  the  balance  to  the 
payee.  Walker  v.  Mauro,  18  Mo.  564;  Muth 
V.  St.  Louis  Trust  Co.,  77  Mo.  App.  493; 
Hawes  v.  Blackwell,  107  N.  C.  196,  12  S.  E. 
245,  22  Am.  St.  Rep.  870. 

For  orders  held  to  constitute  equitable  as- 
signments see : 

Mississippi. —  Menken  v.  Gumbel,  57  Miss. 
756. 

Montana. —  Merchants',  etc.,  Nat.  Bank  v. 
Barnes,  18  Mont.  335,  45  Pac.  218,  56  Am. 
St.  Rep.  586,  47  L.  R.  A.  737. 

New  Jersey. —  Binns  v.  Slingerland,  55 
N.  J.  Eq.  55,  36  Atl.  277. 

New  York.—  Brill  t'.  Tuttle,  81  N.  Y.  454, 
37  Am.  Rep.  515  [reversing  15  Hun  (N.  Y.) 
289]  ;  Risley  v.  Smith,  64  N.  Y.  576;  Schreyer 
V.  New  York,  40  N.  Y.  Super.  Ct.  255;  Haf- 
ner  v.  Kirby,  24  Misc.  (N.  Y.)  390,  53  N.  Y. 
Suppl.  552:  Gauld  v.  Lipman,  4  Misc.  (N.  Y.) 
78,  23  N.  Y.  Suppl.  778  [reversing  1  Misc. 
(N.  Y.)  475,  21  N.  Y.  Suppl.  464,  49  N.  Y. 
St.  880] ;  Williams  r.  Edison  Electric  Illu- 
minating Co.,  16  N.  Y.  Suppl.  857,  43  N.  Y. 
St.  126;  Lenx  v.  Jansen,  18  How.  Pr.  (N.  Y.) 
265. 

Pennsylvania. —  Budd  i\  Himmelberger,  4 
Pa.  Dist.  545;  Solev's  Estate,  15  Wkly.  Notes 
Cas.  (Pa.)  351;  Maceuen's  Estate,  3  Wkly. 
Notes  Cas.  (Pa.)  158,  11  Phila.  (Pa.)  152, 
33  Leg.  Int.  (Pa.)  408. 

Texas. —  Johnson  v.  Amarillo  Imp.  Co.,  88 
Tex.  505.  31  S.  W.  503. 

United  States.—  In  re  Hanna,  105  Fed. 
587;  Walker  v.  Seigel,  29  Fed.  Cas.  No. 
17,085,  2  Centr.  L.  J.  508,  12  Nat.  Bankr. 
Reg.  394. 

For  orders  held  not  to  constitute  equitable 
assignments  see : 

Massachusetts. —  Carrique  v.  Bristol  Print 
Works,  8  Mete.  (Mass.)  444. 

New  York. —  Duffy  r.  Dawson,  2  Misc. 
(N.  Y.)  401,  21  N.  Y.  SuT^nl.  978,  50  N.  Y. 
St.  584  [affirming  19  N.  Y.  Suppl.  186,  46 
N.  Y.  St.  268,  22  N.  Y.  Civ.  Proc.  235]  ; 
Hawley  v.  Ross,  7  Paige  (N.  Y.)  103. 

Oregon. —  Commercial  Nat.  Bank  v.  Port- 
land, 37  Oreg.  33,  54  Pac.  814,  60  Pac.  563. 

Pennsylvania. —  Radcliffe  v.  Shannon,  20 
Pa.  Co.  Ct.  52;  Murphy's  Estate,  4  Wkly. 
Notes  Cas.  (Pa.)  39. 

Rhode  Island. —  Crafts  v.  Sweeney,  18  R.  I. 
730,  30  Atl.  658. 

Tennessee. —  De  Liquero  v.  Munson,  1 1 
Heisk.  (Tenn.)  15. 

Virginia. —  Hicks  r.  Roanoke  Brick  Co.,  94 
Va.  741,  27  S.  E.  596. 

For  checks  and  drafts  held  to  constitute 
equitable  assignments  see: 

Iowa. —  Thomas  v.  Exchange  Bank,  99  Iowa 
202,  68  N.  W.  780,  35  L.  R.  A.  379. 

Kentucky. —  Taylor  v.  Taylor,  78  Ky.  470. 

Neic  York. —  Ireland  v.  Smith,  1  Barb. 
(N. -Y.)  419,  3  How.  Pr.  (N.  Y.)  244. 

Ohio.^  Voorhes  v.  Hesket,  1  Ohio  Cir.  Ct. 
1,  1  Ohio  Cir.  Dec.  1. 
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signed,  or  for  the  price  of  goods  sold  to  the  drawee,  will  not  make  the  draft 
operate  as  an  equitable  assignment  of  the  proceeds  of  the  shipment  or  the  price 
of  the  goods.^^ 

(c)  Drawn  on  Specific  Fund  or  Debt.  In  order  that  a  draft  or  order  may 
operate  as  an  equitable  assignment  of  moneys  belonging  to  the  drawer  in  the 
hands  of  the  drawee,  it  must  be  drawn  on  a  specific  fund  or  debt,^  and  must 
specify  the  particular  fund  or  debt  on  which  it  is  to  operate ;  but  only  such 
designation  of  the  particular  fund  is  necessary  as  will  make  the  intention  of  the 
parties  clear. 


Texas. —  Neely  v.  Grayson  County  Nat. 
Bank,  (Tex.  Civ.  App.  1901)  61  S.  W.  559. 

United  States. —  Laclede  Bank  v.  Schuler, 
120  U.  S.  511,  7  S.  Ct.  644,  30  L.  ed.  704  {re- 
versing 27  Fed.  424]. 

For  checks  and  drafts  held  not  to  constitute 
equitable  assignments  see  Johnson-Brinkman 
Commission  Go.  v.  Missouri  Pac.  R.  Co.,  72 
Mo.  App.  437;  Duncan  v.  Berlin,  60  N.  Y. 
151  {affirming  38  N.  Y.  Super.  Ct.  31];  Mil- 
ler V.  Goodman,  (Tex.  Civ.  App.  1897)  40 
S.  W.  743. 

59.  Canton  First  Nat.  Bank  v.  Dubuque 
Southwestern  R.  Co.,  52  Iowa  378,  3  N.  W. 
395,  35  Am.  Rep.  280;  Lewis  Traders' 
Bank,  30  Minn.  134,  14  N.  W.  587;  Hale  v. 
Caldwell,  4  Ohio  Dec.  576,  2  Cleve.  L.  Rep. 
401.  Even  though  understood  proceeds  of 
certain  goods  were  to  be  applied  to  payment 
of  drafts.  Cowperthwaite  v.  Sheffield,  3  N.  Y. 
243  {affirming  1  Sandf.  (N.  Y.)  416];  Ma- 
rine, etc.,  Ins.  Bank  v.  Jauncey,  3  Sandf. 
(N.  Y.)  257. 

But  where  a  draft  was  drawn,  in  payment 
of  an  existing  debt,  for  the  exact  balance  ex- 
pected to  arise  from  the  sale  of  the  goods, 
and  was  accompanied  by  a  letter  from  the 
consignor  to  the  consignee  directing  him  to 
account  and  settle  with  the  holder  of  the 
draft  for  the  proceeds  of  the  sale  when  made, 
the  consignee  being  required  to  account  for 
a  minimum  price,  it  was  held  that  the  draft 
and  letter  operated  as  an  equitable  assign- 
ment of  the  interest  of  the  consignor  in  the 
property.  Sayler  v.  Merchants'  Nat.  Bank, 
17  Cine.  L.  Bui.  152. 

60.  Kentucky. —  Hart  v.  Dixon,  5  Ky.  L. 
Rep.  669. 

Mame.— Hall  v.  Flanders,  83  Me.  242,  22 
Atl.  158;  National  Exch.  Bank  v.  McLoon,  73 
Me.  498,  40  Am.  Rep.  388. 

Maryland. —  Wilson  v.  Carson,  12'  Md.  54. 

Massachusetts. —  Holbrook  v.  Payne,  151 
Mass.  383,  24  N.  E.  210^  21  Am.  St.  Rep.  456; 
Whitney  v.  Eliot  Nat.  Bank,  137  Mass.  351, 
50  Am.  Rep.  316;  Kingman  v.  Perkins,  105 
Mass.  Ill;  Gibson  v.  Cooke,  20  Pick.  (Mass.) 
15,-  32  Am.  Dec.  194. 

Neiv  Jersey. —  Seyfried  v.  Stoll,  56  N.  J. 
Eq.  187,  38  Atl.  955. 

New  York. —  Atty.-Gen.  v.  Continental  L. 
Ins.  Co.,  71  N.  Y.  325,  27  Am.  Rep.  55  {over- 
ruling Merrill  v.  Anderson,  10  Hun  (N.  Y. ) 
604];  Hall  v.  Buffalo,  2  Abb.  Dec.  (N.  Y.) 
301,  1  Keyes  (N.  Y.)  193;  People  r.  Flower 
City  L.  Assoc.,  85  Hun  (N.  Y.)  506,  33  N.  Y. 
Suppl.  97;  Phillips  v.  Stagg,  2  Edw.  (N.  Y.) 
108 ;  Reid  v.  Pryor,  20  Alb.  L.  J.  53. 


Oregon. —  McDaniel  v.  Maxwell,  21  Greg. 
202,  27  Pac.  952,  28  Am.  St.  Rep.  740. 

Pennsylvania. —  Oakes  v.  Oram,  43  Leg.  Int. 
(Pa.)  520. 

Texas. —  Harris  County  v.  Campbell,  68 
Tex.  22,  3  S.  W.  243,  2  Am.  St.  Rep.  467; 
Jones  V.  Cunningham,  (Tex.  App.  1889)  15 
S.  W.  38. 

See  4  Cent.  Dig.  tit.  "Assignments," 
§  99. 

61.  Specification  of  fund  or  debt. —  Baer  v. 
English,  84  Ga.  403,  11  S.  E.  453,  20  Am.  St. 
Rep.  372;  Hart  v.  Dixon,  5  Ky.  L.  Rep.  669; 
McDonald  v.  Ballston  Spa,  34  Misc.  (N.  Y.> 
496,  7  N.  Y.  Suppl.  279. 

Such  designation  may  be  by  oral  specifica- 
tion  of  the  fund  at  some  subsequent  period, 
although  the  draft  was  originally  drawn  gen- 
erally. Moore  v.  Lowrey,  25  Iowa  336,  95 
Am.  Dec.  790;  McDaniel  v.  Maxwell,  21  Greg. 
202,  27  Pac.  952,  28  Am.  St.  Rep.  740;  Wells- 
burg  First  Nat.  Bank  v.  Kimberlands,  16 
W.  Va.  555.  Contra,  Weinhauer  v.  Morrison, 
49  Hun  (N.  Y.)  498,  2  N.  Y.  Suppl.  544,  18 
N.  Y.  St.  800. 

"Where  checks  were  drawn  on  a  bank  "to 
be  paid  as  soon  as  we  settle  with  the  county," 
it  was  competent  to  show  by  parol  that  it  was 
understood  by  the  drawer,  drawee,  and  payee 
that  the  checks  were  to  be  paid  out  of  a 
particular  fund  due  the  drawer  from  the 
county,  which  the  drawer  had  previously  as- 
signed to  the  drawee  as  security  for  advances; 
and  such  checks  were  held  to  operate  as  an 
equitable  assignment  of  such  fund,  though, 
at  the  time,  the  fund  was  not  in  the  hands 
of  the  bank,  but  the  bank  had  control  over 
it.  Des  Moines  County  v.  Hinkley,  62  Iowa 
637,  17  N.  W.  915. 

62.  Sufficiency  of  designation. —  Hoagland 
V.  Erck,  11  Nebr.  580,  10  N.  W.  498.  "  Charge 
to  our  account  for  labor  "  was  held  a  sufficient 
designation.  Brill  r.  Tuttle.  81  N.  Y.  454, 
37  Am.  Rep.  515.  See  also  Munger  v.  Shan- 
non, 61  N.  Y.  251.  Order,  by  contractor  witli 
a  county  for  the  erection  of  a  building  by  him 
for  it,  to  pay  a  subcontractor  *'  such  amounts 
as  may  be  due  him,"  which  order  has  been 
accepted  by  the  building  committee  of  the 
county,  is  binding  on  the  county  as  an  equi- 
table assignment,  though  no  specific  sums  are 
mentioned  in  the  order,  if  the  sums  could  be 
ascertained  definitely  from  contracts  of  the 
parties,  and  the  county  is  bound  to  retain 
the  sums  to  be  paid  under  the  subcontract 
before  paying  the  principal  contractor.  People 
V.  Westchester  Countv,  57  N.  Y.  App.  Div. 
135,  67  N.  Y.  Suppl.  081. 
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(d)  For  Whole  of  Particular  Fund.  Where  a  draft  or  order  is  drawn  bj  a 
creditor  on  his  debtor  and  in  favor  of  a  third  person  for  the  whole  of  a  particular 
fund  or  debt  in  the  debtor's  hands,  it  will  operate  as  an  equitable  assignment  of 
such  fund  or  debt  to  the  payee  named  in  the  draft  or  order ;  ^  and,  after  notice 
of  such  draft  or  order  is  communicated  to  the  drawee,  it  will  bind  the  fund  or 
debt  in  liis  hands ;  ^  and  an  assignment  in  such  manner  may  as  well  be  made  of  a 


63.  Alabama. —  Sands  v.  Matthews,  27  Ala. 
399;  Connoley  v.  Cheesborough,  21  Ala.  166. 

California. —  Lawrence  Nat.  Bank  v.  Ko- 
walsky,  105  Cal.  41,  38  Pac.  517;  Pope  v. 
Huth,  14  Cal.  403;  Pierce  v.  Robinson,  13 
Cal.  116. 

Colorado. —  Patton  v.  Coen,  etc.,  Carriage 
Mfg.  Co.,  3  Colo.  265. 

Illinois. —  Moore  v.  Gravelot,  3  111.  App. 
442. 

Iowa. —  McWilliams  v.  Webb,  32  Iowa  577. 

Maine.— Hall  v.  Flanders,  83  Me.  242,  22 
Atl.  158;  Robbins  v.  Bacon,  3  Me.  346. 

Massachusetts. —  Hall  v.  Dorchester  Mut. 
P.  Ins.  Co.,  Ill  Mass.  53,  15  Am.  Rep.  1; 
Kingman  v.  Perkins,  105  Mass.  Ill;  Macom- 
ber  V.  Doane,  2  Allen  (Mass.)  541;  Tripp  v. 
Brownell,  12  Cush.  (Mass.)  376;  Dennis  v. 
Twitchell,  10  Mete.  (Mass.)  180;  Adams  v. 
Robinson,  1  Pick.  (Mass.)  461;  Van  Stap- 
horst  V.  P'earce,  4  Mass.  258.  A  draft  drawn 
by  a  master  on  the  consignee  of  goods  for  a 
sum  expressed  to  be  the  amount  of  freight  on 
the  goods  consigned,  held  to  be  an  equitable 
assignment  of  the  money  to  become  due  for 
freight  on  the  carriage  of  the  goods.  Cutts 
V.  Perkins,  12  Mass.  206. 

Michigan. —  See,  Contra,  Detroit  Second 
Nat.  Bank  v.  Williams,  13  Mich.  282. 

Minnesota. — Brady  v.  Chadbourne,  68  Minn. 
117,  70  N.  W.  981;  Union  Iron  Works  v.  Kil- 
gore,  65  Minn.  497,  67  N.  W.  1017;  Kelly  v. 
Bronson,  26  Minn.  359,  4  N.  W.  607. 

Missouri. —  Boyer  v.  Hamilton,  21  Mo.  App. 
520;  Hydraulic  Press  Brick  Co.  r.  Saville,  1 
Mo.  App.  96. 

Montana. —  State  v.  Conrow,  19  Mont.  104, 
47  Pac.  640. 

Nevada. —  Jones  t\  Pacific  Wood,  etc.,  Co., 
13  Nev.  359,  29  Am.  Rep.  308. 

New  Jersey. — Not  necessary  that  immediate 
payment  be  ordered  to  be  made  to  the  as- 
signee. It  is  sufficient  if  the  assignor,  by  the 
assignment,  strips  himself  of  his  interest  in 
all  or  a  part  of  the  fund.  Weaver  v.  Atlantic 
Roofing  Co.,  57  N.  J.  Eq.  547,  40  Atl.  858. 

Neio  York. —  Duffield  v.  Johnston,  96  N.  Y. 
369;  Hackett  V.  Campbell,  10  N.  Y.  App.  Div. 
523,  42  N.  Y.  Suppl.  47;  Shuttleworth  v. 
Bruce,  7  Rob.  (N.  Y.)  160;  Danklessen  v. 
Braynard,  3  Daly  (N.  Y.)  183;  Weston 
V.  Barker,  12  Johns.  (N.  Y.)  276,  7  Am.  Dee. 
319 ;  Campbell  v.  Smith,  7  Alb.  L.  J.  203.  In 
Richardson  v.  Root,  19  Hun  (N.  Y.)  473,  a 
decedent,  shortly  before  his  death,  and  in  pay- 
ment of  a  debt,,  delivered  to  his  wife  an  order 
on  the  debtor  to  pay  her  the  balance  due  him 
for  certain  services.  The  order  was  sent  to 
the  debtor  the  same  day,  but  the  money  was 
not  paid  to  the  wife  until  after  the  death  of 
the  husband.   This  was  a  valid  assignment  to 
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the  wife,  and  the  wife,  as  administratrix  of 
her  deceased  husband's  estate,  was  not  bound 
to  account  for  the  money  thus  collected. 

North  Carolina.—  Nimocks  v.  Woody,  97 
N.  C.  1,  2  S.  E.  249,  2  Am.  St.  Rep.  268; 
Kahnweiler  v.  Anderson,  78  N.  C.  133. 

Ohio. —  Gardner  v.  National  City  Bank,  39 
Ohio  St.  600. 

Pennsylvania. —  Hemphill  v.  Yerkes,  132 
Pa.  St.  545,  19  Atl.  342,  19  Am.  St.  Rep. 
607. 

Rhode  Island. —  Lee  v.  Robinson,  15  R.  I. 
369,  5  Atl.  290. 

South  Carolina. —  McGahan  v.  Lockett,  54 
S.  C.  364,  32  S.  E.  429,  71  Am.  St.  Rep.  796. 

Texas. —  Not  necessary  that  order  be  ac- 
cepted by  debtor.  Beaumont  Lumber  Co.  v. 
Moore,  (Tex.  Civ.  App.  1897)  41  S.  W.  180. 

Vermont. —  Bliri  v.  Pierce,  20  Vt.  25. 

Virginia. —  Switzer  v.  Noff singer,  82  Va. 
518. 

United  States. —  Mandeville  v.  Welch,  5 
Wheat.  (U.  S.)  277,  5  L.  ed.  87;  Spratley  v. 
Hartford  Ins.  Co.,  1  Dill.  (U.  S.)  392,  22  Fed. 
Cas.  No.  13,256. 

England. —  Brice  v.  Bannister,  3  Q.  B.  D. 
569,  47  L.  J.  Q.  B.  722,  38  L.  T.  Rep.  N.  S. 
739,  26  Wkly.  Rep.  670;  Lett  v.  Morris,  1 
L.  J.  Ch.  17,  4  Sim.,  607,  6  Eng.  Ch.  607 ;  Ex  p. 
South,  3  Swanst.  392 ;  Row  v.  Dawson,  1  Ves. 
331. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §§  95, 
99  et  seq. 

Where  a  draft  was  drawn  on  a  debtor,  gen- 
erally, but  for  the  exact  amount  of  an  ac- 
count owing  by  him  to  the  drawer,  and  a  copy 
of  the  account  was  annexed  to  the  draft,  this 
was  held  an  equitable  assignment  of  the  ac- 
count as  against  garnishment.  Moore  v. 
Davis,  57  Mich.  251,  23  N.  W.  800.  Compare 
Gardner  v.  National  City  Bank,  39  Ohio  St. 
600. 

64.  Binding  on  drawee  after  notice. —  Ala- 
bama.—  Sands  Matthews,  27' Ala.  399;  Con- 
noley V.  Cheesborough,  21  Ala.  166. 

California. —  Joyce  v.  Wing  Yet  Lung,  87 
Cal.  424,  25  Pac.  545 ;  Wheatley  v.  Strobe,  12 
Cal.  92. 

Illinois. —  Moore  v.  Gravelot,  3  111.  App. 
442. 

Iowa. —  Schollmier  v.  Schoendelen,  78  Iowa 
426,  43  N.  W.  282,  16  Am.  St.  Rep.  455;  Mc- 
Williams V.  Webb,  32  Iowa  577.  But  see 
Poole  V.  Carhart,  71  Iowa  37,  32  N.  W.  16. 

Kentucky. —  Varnon  v.  Chestnut,  8  Ky.  L. 
Rep.  428. 

Maine. —  Noyes  v.  Oilman,  65  Me.  589;  Rob- 
bins  V.  Bacon,  3  Me.  346. 

Maryland. —  Wilson  v.  Carson,  12  Md.  54; 
Gibson  v.  Finley,  4  Md.  Ch.  75. 

Missouri. —  Walker  v.  Mauro,  18  Mo.  564; 
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fund  not  yet  in  existence  or  of  a  debt  not  jet  due,  provided  it  has  a  potential 
existence.^^ 

(e)  Fo7^  Part  of  Particidar  Fund,  xln  order  drawn  on  a  debtor  for  a  part 
of  a  fund  in  his  liands,  and  unaccepted  by  him,  will  not  operate  as  an  equitable 
assignment  of  part  of  the  fund,  as  against  the  drawee,  even  though  drawn  on  a 
particular  fund  specified.^^  As  between  the  drawer  and  payee,  and  after  notice  to 
the  drawee  as  against  attaching  creditors  of  the  drawer,  such  an  order,  drawn 
against  a  particular  fund  or  debt,  will  operate  as  an  equitable  assignment  of  part 
of  the  fund.^^ 


Missouri  Pac.  R.  Co.  v.  Wright,  38  Mo.  App. 
141. 

l^ew  Hampshire. —  Conway  v.  Cutting,  51 
N.  H.  407. 

Jersey. —  Brokaw  v.  Brokaw,  (N.  J. 
1886)  4  Atl.  66. 

~New  York. —  Morton  v.  Naylor,  1  Hill 
(N.  Y.)  583;  Bradley Root,  5  Paige  (N.  Y.) 
632;  Clark     Mauran,  3  Paige  (N.  Y.)  373. 

United  States. —  Laclede  Bank  v.  Schuler, 
120  U.  S.  511,  7  S.  Ct.  644,  30  L.  ed.  704; 
Mandeville  v.  Welch,  5  Wheat.  (U.  S.)  277, 
5  L.  ed.  87. 

England. —  Lett  v.  Morris,  1  L.  J.  Ch.  17, 
4  Sim.  607,  6  Eng.  Ch.  607;  Ex  p.  Alderson, 
1  Madd.  39,  15  Rev.  Rep.  208;  Yeates  v. 
Groves,  1  Ves.  Jr.  280. 

65.  Debt  not  due  or  fund  not  in  existence. 
—  Patton  V.  Coen,  etc.,  Carriage  Mfg.  Co.,  3 
Colo.  265;  Morton  v.  Naylor,  1  Hill  (N.  Y.) 
583.  But  if  the  fund  never  comes  into  ex- 
istence the  order  can  only  operate  as  an  ex- 
ecutory contract  to  assign,  a  breach  of  which 
may  give  a  right  to  damages.  The  drawer 
cannot  prevent  the  creation  of  the  fund  and 
interpose  the  absence  of  or  failure  of  the  fund 
as  a  defense  in  an  action  upon  the  order.  Ris- 
ley  V.  Smith,  64  N.  Y.  576.  A  draft  cannot 
operate  as  an  assignment  of  funds  deposited 
with  the  drawee  if  the  deposit  was  not  made 
until  after  the  draft  was  made  and  delivered. 
Fordred  v.  Seamen's  Sav.  Bank,  10  Abb.  Pr. 
K.  S.  (N.  Y.)  425;  Wellsburg  First  Nat.  Bank 
V.  Kimberlands,  16  W.  Va.  555. 

Where  a  manufacturing  company  gave  a 
creditor  an  order  authorizing  its  general  agent 
"  to  assume  and  pay  the  creditor  in  approved 
notes  or  money,  the  proceeds  of  the  sale  of  " 
its  reapers,  sold  within  a  certain  period  to  a 
certain  amount,  to  be  collateral  security  for 
the  payment  of  all  amounts  due  or  to  become 
due  by  the  company  to  the  creditor,  and  the 
agent  accepted  the  order  by  agreeing  "  to  turn 
over  "  to  the  creditor  "  approved  notes,"  etc., 
in  amount  and  within  the  time  specified,  it 
was  held  to  be  a  good  equitable  assignment 
of  such  notes  as  against  an  assignee  for  cred- 
itors of  the  company,  and  that  the  latter 
would  be  compelled  to  deliver  that  amount  of 
notes  to  the  creditor.  East  Lewisburg  Lum- 
ber, etc.,  Mfg.  Co.  V.  Marsh,  91  Pa.  St.  96. 

66.  Unaccepted  order  for  part  of  fund. — 
Illinois. —  Chicago  First  Baptist  Church  V. 
Hyde,  40  111.  150;  Moore  v.  Gravelot,  3  Dl. 
App.  442. 

loiva. —  Metcalf  v.  Kincaid,  87  Iowa  443,  54 
N.  W.  867,  43  Am.  St.  Rep.  391. 


Kansas. —  Snyder  v.  Board  of  Education, 
16  Kan.  542. 

Louisiana. —  Poydras  v.  Delamare,  13  La. 
98. 

Maryland. —  Gibson  v.  Finley,  4  Md.  Ch. 
75. 

Massachusetts. —  Papineau  v.  Naumkeag 
Steam  Cotton  Co.,  126  Mass.  372;  Gibson  v. 
Cooke,  20  Pick.  (Mass.)  15,  32  Am.  Dec.  194. 

Missouri. —  Kimball  v.  Donald,  20  Mo.  577, 
64  Am.  Dee.  209;  Missouri  Pac.  R.  Co.  v. 
Wright,  38  Mo.  App.  141 ;  Rice  v.  Dudley,  64 
Mo.  App.  383;  Chase  v.  Alexander,  6  Mo.  App. 
505. 

New  York. —  Noe  v.  Christie,  51  N.  Y.  270. 
Pennsylvania. —  Jermyn  v.  Moffitt,  75  Pa. 
St.  399. 

Wisconsin. —  Baillie  v.  Stephenson,  95  Wis. 
500,  70  N.  W.  660. 

United  States. —  Mandeville  v.  Welch,  5 
Wheat.  (U.  S.)  277,  5  L.  ed.  87. 

England. —  Rodiek  v.  Gandell,  12  Beav.  325, 
1  De  G.  M.  &  G.  763,  13  Jur.  1087,  19  L.  J.  Ch. 
113,  50  Eng.  Ch.  591,  15  Eng.  L.  &  Eq.  22. 

See  also  supra,  II,  B,  10. 

In  Maryland  the  statute  [Md.  Acts  (1834), 
c.  79]  providing  that  no  transfer  of  any  of  the 
goods,  or  chattels,  or  credits  of  any  non-resi- 
dent defendant  shall  have  any  effect  against 
an  attachment  if  not  recorded,  includes  choses 
in  action.  Neptune  Ins.  Co.  v.  Montell,  8 
Gill  (Md.)  228.  But  see  Brady  v.  State,  26 
Md.  290,  311,  wherein  it  is  said:  "It  is  not 
necessary  as  the  law  now  stands  in  Maryland, 
that  an  assignee  of  claims  or  moneys  shall 
give  notice,  by  registration  or  otherwise,  in 
order  to  shield  his  claim  from  an  attaching 
creditor." 

67.  Operates  as  an  assignment,  when. — 

Arkansas. —  Moore  v.  Robinson,  35  Ark.  293. 

Colorado. —  Central  Nat.  Bank  v.  Spratlen, 
7  Colo.  App.  430,  43  Pac.  1048. 

Illinois. — Dolese  v.  McDousrall,  182  111.  486, 
55  N.  E.  547  [affirming  78^111.  App.  629]: 
Warren  v.  Columbus  First  Nat.  Bank.  149 
111.  9,  38  N.  E.  122,  25  L.  R.  A.  746 :  Phelps 
V.  Northup,  56  111.  156,  8  Am.  Rep.  681  :  Chi- 
cago First  Baptist  Church  v.  Hyde,  40  111. 
150. 

Indiana. —  Indiana  INIfg.  Co.  r.  Porter,  75 
Ind.  428  ;  Lapping  v.  Duffy,  47  Ind.  51. 

Iowa. —  Me  Williams  r.  Webb,  32  Iowa  577. 

Kansas. —  See  McCubbin  v.  Atchison,  12 
Kan.  166;  Continental  Ins.  Co.  v.  Pratt,  8 
Kan.  App.  424,  55  Pac.  671. 

Maine. —  National  Exch.  Bank  r.  McLoon, 
73  Me.  498,  40  Am.  Rep.  388. 
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(f)  Upon  Acceptance  hy  Drawee.  An  order  drawn  on  a  debtor,  payable  out 
of  a  debt  or  fund  in  or  coming  into  his  hands,  will  operate  as  an  assignment  of 
either  tlie  whole  or  part  of  such  debt  or  fund,  depending  on  whether  the  order 
is  for  the  w^hole  or  for  a  part  thereof,  if  the  order  is  accepted  by  the  drawee.^^ 


Massachusetts. —  James  v.  Newton,  142 
Mass.  366,  8  N.  E.  122,  56  Am.  Rep.  692. 

Minnesota. —  Griggs  v.  St.  Paul,  56  Minn. 
150,  57  N.  W.  401;  Canty  i?.  Latterner,  31 
Minn.  239,  17  N.  W.  385. 

Mississippi. — Hutchinson  v.  Simon.  57  Miss. 
628 ;  Whitney  v.  Cowan,  55  Miss.  626 ;  Moody 
V.  Kyle,  34  Miss.  506.. 

Nebraska. —  Slobodisky  v.  Curtis,  58  Nebr. 
211,  78  N.  W.  522;  Code  v.  Carlton,  18  Nebr. 
328,  25  N.  W.  353. 

NeiD  Jersey. —  Bradley,  etc.,  Co.  v.  Berns, 
51  K  J.  Eq.  437,  26  Atl.  908 ;  Harlem  Bank 
.V.  Bavonne,  48  N.  J.  Eq.  246,  21  Atl.  478; 
Kirtland  r.  Moore,  40  N.  J.  Eq.  106,  2  Atl. 
269:  Trustees  Public  Schools  v.  Heath,  15 
N.  J.  Eq.  22. 

Netv  York. —  Coates  v.  Emporia  First  Nat. 
Bank,  91  N,  Y.  20 ;  People  v.  Comptroller,  77 
N.  Y.  45;  Ehrichs  v.  De  Mill,  75  N.  Y.  370; 
Kelly  V.  Roberts,  40  N.  Y.  432;  Parker  v. 
Syracuse,  31  N.  Y.  376;  Lowerv?'.  Steward,  25 
N.  Y.  239,  82  Am.  Dec.  346;"  Field  r.  New 
Yoj-k,  6  N.  Y.  179,  57  Am.  Dec.  435;  Harris 
V.  Clark,  3  N.  Y.  93,  51  Am.  Dec.  352;  Hall  v. 
Buffalo,  1  Keves  (N.  Y.)  193:  Ballou  v.  Bo- 
land,  14  Hun  (N.  Y.)  355:  Lewis  r.  Berry.  64 
Barb.  (N.  Y.)  593:  Young  Stone  Dressinjr  Co. 
r.  Wardens,  etc.,  St.  James'  Church.  61  Barb. 
(N.  Y.)  489:  Gray  v.  New  York.  46  N.  Y. 
Super.  Ct.  494 :  Matter  of  Whitbeck.  22  Misc. 
(N.  Y.)  494.  50  N.  Y.  Suppl.  932:  Hurd  V. 
Johnson  Park  Invest.  Co.,  13  Misc.  (N.  Y.) 
643.  34  N..  Y.  Suppl.  915,  69  N.  Y.  St.  141 ; 
Williams  v.  Edison  Electric  Illuminating  Co., 
16  N.  Y.  Suppl.  857  :  Morton  v.  Navlor.  1  Hill 
(N.  Y.)  583;  Pattison  v.  Hull,  9  Cow.  (N.  Y.) 
747:  Wheeler  v.  Wheeler,  9  Cow.  (N.  Y.)  34; 
Taylor  v.  Bates,  5  Cow.  (N.  Y.)  376:  Weston 
V.  Barker,  12  Johns.  (N.  Y.)  276.  7  Am.  Dec. 
319:  Peyton  v.  Hallett,  1  Cai.  (N.  Y.)  363; 
Bradley  i'.  Root,  5  Paig-e  (N.  Y.)  632.  But 
must  be  made  on  consideration.  Alger  v. 
Scott,  54  N.  Y.  14. 

North  Carolina. —  Kahnweiler  v.  Anderson, 
78  N.  C.  133. 

Ohio. —  Gamble  r.  Carlisle,  6  Ohio  Dec.  48. 

Oregon. —  McDaniel  v.  Maxwell,  21  Oreg. 
202,  27  Pac.  952,  28  Am.  St.  Rep.  740. 

Pennsylvania. —  Com.  v.  American  L.  Ins. 
Co.,  162'  Pa.  St.  586,  29  Atl.  660,  42  Am.  St. 
Rep.  844;  Grove's  Appeal,  103  Pa.  St.  562; 
Caldwell  v.  Hartupee,  70  Pa.  St.  74;  Beau- 
mont V.  Lane,  3  Pa.  Super.  Ct.  73. 

South  Carolina. —  Lowndes  v.  Ladson,  Rich. 
Eq.  Cas.  (S.  C.)  315. 

Tennessee. —  Spring  City  Bank  v.  Rhea 
County,  (Tenn.  Ch.  1900)  59  S.  W.  442. 

Texas. — Harris  County  v.  Campbell,  68  Tex. 
22,  3  S.  W.  243,  2  Am.  St.  Rep.  467 ;  Olive  V. 
San  Antonio  Builders'  Supply  Co.,  (Tex.  Civ. 
App.  1894)  27  S.  W.  789;  Collins,  etc.,  Co.  V, 
U.  S.  Insurance  Co.,  7  Tex.  Civ.  App.  579,  27 
S.  W.  147. 

[Ill,  C,  3,  g,  (IV),  (f)] 


Fir^tma.— Chesapeake  Classified  Bldg.  As- 
soc. V.  Coleman,  94  Va.  433,  26  S.  E.  843; 
Shenandoah  Valley  R.  Co.  v.  Miller,  80  Va> 
821;  Jolliffe  v.  Higgins,  6  Munf.  (Va.)  3; 
Brooks  V.  Hatch,  6  Leigh  (Va.)  534. 

Washington. — Seattle  v.  Liberman,  9  Wash. 
276,  37  Pac.  433. 

West  Virginia. —  Stevenson  v.  Kyle,  42 
W.  Va:  229,  24  S.  E.  886,  57  Am.  St.  Rep. 
854;  Wellsburg  First  Nat.  Bank  v.  Kimber- 
lands,  16  W.  Va.  555. 

United  States. —  Christmas  v.  Gaines,  14 
Wall.  (U.  S.)  69,  20  L.  ed.  762;  Union  Ins. 
Co.  r.  Glover,  9  Fed.  529.  Compare  Fourth 
St.  Nat.  Bank  v.  Yardley,  165  U.  S.  634,  17 
S.  Ct.  439,  41  L.  ed.  855  [reversing  55  Fed. 
850]. 

England. —  Rodick  v.  Gandell,  12  Beav.  325, 
1  De  G.  M.  &  G.  763,  13  Jur.  1087,  19  L.  J.  Ch. 
113,  50  Eng.  Ch.  591,  15  Eng.  L.  &  Eq.  22; 
Burn  V.  Carvalho,  9  L.  J.  Ch.  65,  4  Myl.  &  C. 
690,  18  Eng.  Ch.  690,  7  Sim.  109,  8  Eng.  Ch. 
109;  Lett  V.  Morris,  1  L.  J.  Ch.  17,  4  Sim. 
607,  6  Eng.  Ch.  607;  Row  v.  Dawson,  1  Ves. 
331 ;  Yeates  r.  Groves,  1  Ves.  Jr.  280. 

Canada. —  Bank  of  British  North  America 
V.  Gibson,  21  Ont.  613. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  98. 

Orders  drawn  by  a  contractor  on  sums  to 
become  due  under  a  contract  with  a  defend- 
ant city  constituted  an  equitable  assignment 
of  so  much  of  the  fund  on  which  they  were 
drawn  as  was  necessary  for  their  payment, 
and,  being  valid  when  made,  they  were  not 
invalidated  "by  the  subsequent  default  of  the 
contractor.  Dowling  v.  Seattle,  (Wash.  1900) 
61  Pac.  709. 

68.  Arkansas. — Moore  v.  Robinson,  35  Ark. 
293. 

California. —  McEwen  v.  Johnson,  7  Cal. 
258.  A  verbal  acceptance  will  be  sufficient. 
Jovce  V.  Wing  Yet  Lung,  87  Cal.  424,  25  Pac. 
545.  , 

Colorado. —  Lewis  v.  San  Miguel  County,  14 
Colo.  371,  23  Pac.  338.  See  also  Meldrum  v. 
Henderson,  7  Colo.  App.  256,.  43  Pac.  148. 

loiva. —  Though  it  be  accepted  on  the  con- 
dition that  the  contract  will  be  performed  by 
the  assignor.  Cutler  v.  McCormick,  48  Iowa 
406. 

Kentucky. —  Buckner  v.  Sayre,  18  B.  Mon. 
(Ky.)  745;  C.  H.  Brown  Banking  Co.  v. 
Stockton,  21  Ky.  L.  Rep.  1212,  54  S.  W.  854. 

Maine. —  McLellan  v.  Walker,  26  Me.  114; 
Johnson  v.  Thayer,  17  Me.  401 ;  Legro  v.  Sta- 
ples, 16  Me.  252. 

Maryland. —  Rosenstock  v.  Ortwine,  46  Md. 
388.  Not  unless  drawn  on  particular  fund. 
See  Wheeler  v.  Stone,  4  Gill  (Md.)  38;  Shep- 
pard  V.  State,  3  Gill  (Md.)  289. 

Massachusetts. —  Grant  v.  Wood,  12  Gray 
(Mass.)  220;  Bourne  v.  Cabot,  3  Mete.  (Mass.) 
305.  As  to  what  is  not  an  acceptance  see 
Parkhurst  v.  Dickerson,  21  Pick.  (Mass.)  307. 
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So,  the  acceptance  of  a  check  by  a  bank  on  which  it  is  drawn  will  pass  the 
equitable  title  to  the  fund  drawn  on  to  the  holder  of  the  check,  to  the  amount 
thereof,  and  certification  of  a  check  is  an  acceptance  thereof .^^  An  order  drawn 
by  the  owner  of  certain  claims  on  his  agent  or  attorney,  to  pay  a  certain  sum 
out  of  the  proceeds  of  such  claims,  only  operates  as  an  assignment  of  the  pro- 
ceeds of  such  claims  as  are  collected  by  such  agent  or  attorney,  and  does  not 
operate  as  an  equitable  assignment  of  the  claims  themselves ;  "^^  and  it  has  also 


An  order  by  a  laborer  on  his  employer  to  pay 
his  future  wages  for  three  months  to  another 
will  operate  as  an  equitable  assignment  of 
such  wages  if  such  order  is  accepted  by  the 
employer,  though  the  laborer  was  hired  by 
the  day  only.  Lannan  v.  Smith,  7  Gray 
(Mass.)  150. 

Minnesota. —  Baylor  v.  Butterfass,  (Minn. 
1900)  84  N.  W.  640. 

Nebraska. —  Crum  v.  Stanley,  55  Nebr.  351, 
75  N.  W.  851. 

Netv  Hampshire. —  Pollard  V.  Pollard,  68 
N.  H.  356,  39  Atl.  329. 

Neiv  York. —  Schmittler  v.  Simon,  101  N.  Y. 
554,  5  K  E.  452,  54  Am.  St.  Rep.  737; 
Ehrichs  v.  De  Mill,  75  N.  Y.  370;  Risley  v. 
Indianapolis,  etc.,  R.  Co.,  62  N.  Y.  240;  Mun- 
ger  V.  Shannon,  61  N.  Y.  251 ;  Gallagher  v. 
Nichols,  60  N.  Y.  438,  16  Abb.  Pr.  N.  S. 
(N.  Y.)  337;  Pileher  v.  Brayton,  17  Hun 
(N.  Y.)  429;  Wells  v.  Williams,  39  Barb.  (N.  Y.) 
567;  Barber  v.  Lyon,  22  Barb.  (N.  Y.)  622; 
Vreeland  v.  Blunt,  6  Barb.  (N.  Y.)  182 ;  Trask 
V.  Jones,  5  Bosw.  (N.  Y.)  62;  Hafner  v. 
Kirby,  24  Misc.  (N.  Y.)  390,  53  N.  Y.  Suppl. 
552;  Sansone  v.  Alexander,  16  Misc.  (N.  Y.) 
368,  38  N.  Y.  Suppl.  66 ;  Gauld  v.  Lipman,  4 
Misc.  (N.  Y.)  78,  23  N.  Y.  Suppl.  778,  53 
N.  Y.  St.  137;  McMenomy  v.  Ferrers,  3  Johns. 
(N.  Y.)  71;  Peyton  v.  Hallett,  1  Cai.  (N.  Y.) 
363. 

Pennsylvania. —  Howe  v.  Short,  135  Pa.  St. 
379,  19  Atl.  1022;  Esling  v.  Zantzinger,  13 
Pa.  St.  50;  Matter  of  Ferran,  1  Ashm.  (Pa.) 
319;  Phoenix  Iron  Co.  v.  Philadelphia,  11 
Phila.  (Pa.)  203,  33  Leg.  Int.  (Pa.)  176.  A 
workman's  order  on  his  employer  to  pay  wages 
coming  to  him  to  a  third  person  for  goods 
furnished  him,  and  such  order  being  accepted 
by  the  employer,  is  a  valid  equitable  assign- 
ment of  such  wages.  Strausser  v.  Taylor,  2 
Kulp   (Pa.)  214. 

South  Carolina.—  Debesse  v.  Napie^ ,  1  Mc- 
Cord  (S.  C.)  106,  10  Am.  Dec.  658. 

Tennessee. —  Where  the  drawee  verbally 
agreed  to  pay  an  order  after  settlement  of 
accounts  between  himself  and  the  drawer,  it 
was  held  to  be  a  valid  equitable  assignment 
as  against  subsequent  attaching  creditors  of 
the  drawer.  McLin  v.  Wheeler,  5  Sneed 
(Tenn.)  686. 

Texas. —  Order  of  an  owner  of  claims  on  an 
attorney  to  hold  same  subject  to  control  of 
another  and  to  pay  proceeds  to  him,  accepted 
by  the  attorney,  is  a  valid  equitable  assign- 
ment of  the  proceeds.  Brander  v.  Young,  12 
Tex.  332. 

United  States. —  Mandeville  r.  Welch,  5 
Wheat.  (U.  S.)  277,  5  L.  ed.  87;  Weston  v. 


Penniman,  1  Mason  (U.  S.)  306,  29  Fed.  Cas. 
No.  17,455. 

See  4  Cent.  Dig.  tit..  "Assignments,"  §§  86, 
98  et  seq. 

Where  a  draft  on  its  face  notified  the 
drawee  that  the  drawer  had  made  a  general 
assignment,  the  drawee  had  no  right  to  honor 
the  draft,  and  his  acceptance  thereof  was  held 
not  to  operate  as  an  equitable  assignment  of 
the  fund  drawn  on.  Meldrum  v.  Henderson, 
7  Colo.  App.  256,  43  Pac.  148. 

Where  an  order  was  made  in  favor  of  an 
agent  of  the  drawer  and  was  for  collection 
merely,  the  acceptance  of  the  order  will  not 
make  it  operate  as  an ,  equitable  assignment 
to  the  payee.  Halliburton  v.  Nance,  40  Ark. 
161. 

69.  Acceptance  of  check  by  bank. —  Ala- 
bama.—  National  Commercial  Bank  v.  Miller, 
77  Ala.  168,  54  Am.  Rep.  50. 

Illinois.—  Buehler  v.  Gait,  35  111.  App.  225. 

New  York. —  Jersey  City  First  Nat.  Bank 
V.  Leach,  52  N.  Y.  350,  11  Am.  Rep.  708 ;  Wil- 
lets  V.  Phoenix  Bank,  2  Duer  (N.  Y.)  121. 

Pennsylvania. —  Girard  Bank  v.  Penn  Tp. 
Bank,  39  Pa.  St.  92,  80  Am.  Dec.  507. 

United  States. —  Merchants'  Nat.  Bank  v. 
Boston  State  Nat.  Bank,  10  Wall.  (U.  S.)  604, 
19  L.  ed.  1008. 

In  an  action  against  a  bank  on  a  certified 
check,  not  indorsed,  but  delivered  to  plaintiff 
in  payment  of  goods,  with  a  statement  by  the 
drawer,  after  plaintiff  had  declined  to  receive 
the  check,  that  "  It  is  just  as  good  as  money; 
all  that  you  have  to  do  is  to  go  and  take  the 
check  and  get  the  money,"  it  was  held  that 
the  inference  might  be  drawn  that  there  was 
an  assignment  to  plaintiff  of  a  part  of  the 
money  on  deposit  equal  to  the  amount  of  the 
check.  Lynch  v.  Jersey  Citv  First  Nat.  Bank, 
53  Hun  '(N.  Y.)  430,' 6  K  Y.  Suppl.  283,  25 
N.  Y.  St.  127  [affirmed  in  119  N.  Y.  635,  23 
N.  E.  1147,  29  N.  Y.  St.  991]. 

70.  Proceeds  of  claims  collected. —  Morton 
V.  Naylor,  1  Hill  (N.  Y.)  583;  Matter  of 
Cleary,  9  Wash.  605,  38  Pac.  79.  Contra,  see 
SpoflFord  V.  Kirk,  97  U.  S.  484,  24  L.  ed.  1032. 

An  order  on  the  assignee  of  a  bond  by  the 
assignor  to  pay  to  a  third  person  a  certain 
sum,  and  accepted,  to  be  paid  when  in  funds 
on  collection  of  bond,  does  not  operate  as  an 
assignment  of  the  bond  to  a  third  person,  and 
the  obligor  of  the  bond  could  legally  pay  it  to 
the  assignee.  Com.  r.  Cummins,  155  Pa.  St.- 
30,  25  Atl.  996. 

Where  a  payee  of  a  note  gave  a  third  party 
an  order  for  money  on  his  attorney,  to  be  paid 
out  of  proceeds  of  a  note  in  the  latter's 
hands  for  collection,  and  the  order  was  ac- 
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been  held  that  such  claims  are  subject  to  garnishment  by  the  creditors  of  the 
drawer."^^ 

(v)  Powers  of  Attorney.  A  power  of  attorney  given  to  one  to  collect  or 
receive  a  debt  or  fund  will,  as  between  the  parties  thereto,  operate  as  an  equitable 
assignment  of  the  debt  or  fund  authorized  to  be  collected  or  received,  where  such 
power  i&  coupled  with  an  interest  in  the  subject-matter,'^  if  made  upon  a  valuable 
consideration,  and  where  it  is  the  intention  of  the  parties  that  it  should  so  oper- 
ate."^^  But,  if  the  power  is  not  made  upon  a  valuable  consideration  or  is  a  mere 
naked  authority,  it  will  not  operate  as  an  equitable  assignment.''* 

D.  Assignments  of  Joint  Rights  of  Action  or  Joint  Debts.  Where  three 
are  several  holders  of  a  chose  in  action  or  obligees  of  an  instrument,  in  order  to 
assign  the  chose  in  action  or  instrument  at  law  all  the  holders  or  obligees  must 
join  in  the  assignment.'^^    In  equity,  however,  one  of  two  or  more  owners  of  a 


cepted  by  the  attorney  "  to  be  paid  out  of  the 
first  money  collected  on  the  note,"  and  the 
payee  afterward  compromised  the  claim  and 
instructed  the  attorney  to  cancel  the  note,  it 
was  held  no  equitable  assignment  pro  tanto 
of  the  note,  and  that  the  attorney  was  not 
liable  to  the  payee  in  the  order,  Lindsay  v. 
Price,  33  Tex.  280. 

71.  Garnishment  by  creditors  of  drawer. — 
Robertson  v.  Scales,  15  La.  Ann.  545;  White 

Coleman,  130  Mass.  316;  Cushman  v. 
Haynes,  20  Pick.  (Mass.)  132.  An  order 
given  by  a  landlord  to  his  agent,  to  pay  rents 
collected  to  a  mortgagee  in  payment  of  inter- 
est on  the  mortgage,  held  not  an  equitable 
assignment  of  the  rents  not  collected  by  the 
agent  as  against  an  assignee  for  the  benefit  of 
creditors  of  the  landlord.  Matter  of  Cleary, 
9  Wash.  605,  38  Pac.  79.  See  also  Morton  v. 
Naylor,  1  Hill  (N.  Y.)  583. 

But  see,  contra,  where  a  debtor  gave  an  or- 
der, to  another,  on  his  attorney,  to  pay  over 
the  amount  of  a  note  in  his  hands  when  col- 
lected "  as  the  note  is  to  be  applied  to  the 
payment  on  a  note "  on  which  the  payee  of 
the  order  was  surety.  This  order  was  ac- 
cepted, to  be  paid  when  collected,  reserving 
fees.  It  was  held  to  be  an  appropriation  of 
the  note  and  an  equitable  assignment  thereof 
to  the  payee  in  the  order  which  could  not  be 
revoked  by  the  drawer,  even  if  there  had  been 
no  acceptance,  and  the  note  was  not  liable  to 
garnishment  for  debt  of  the  drawer.  Kesmith 
V.  Drum,  8  Watts  &  S.  (Pa.)  9,  10,  42  Am. 
Dec.  260.  See  Spalding  v.  Lesly,  2  Speers 
(S.  C.)  754.         ^        ^  ^ 

72.  Arkansas. —  Porter  v.  Hanson,  36  Ark. 
591. 

Massachusetts. —  Weed  v.  Jewett,  2  Mete. 
(Mass.)  608,  37  Am.  Dec.  115;  Gerrish  v. 
Sweetser,  4  Pick.  (Mass.)  374. 

Mississippi. —  Cobb  v.  Champlin,  33  Miss. 
406. 

New  York. —  Stover  v.  Eycleshimer,  4  Abb. 
Dec.  (K  Y.)  309;  McEwen  v.  Brewster,  19 
Hun  (N.  Y.)  337  [.overruling  McEwen  v. 
Brewster,  17  Hun  (N.  Y.)  223];  People  v. 
Tioga  Common  Pleas,  19  Wend.  (N:  Y.)  73; 
Canfield  v.  Monger,  12  Johns.  (N.  Y.)  346; 
Raymond  v.  Squire,  11  Johns.  (N.  Y.)  47 ;  Ber- 
gen V.  Bennett,  1  Cai.  Cas.  (N.  Y.)  1 ;  Knapp 
V.  Alvord,  10  Paige  (N.  Y.)  205,  40  Am.  Dec. 
241;  Matter  of  Oakley,  2  Edw.  (N.  Y.)  478. 
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Pennsylvania. —  Keys'  Estate,  137  Pa.  St. 
565,  20  Atl.  710,  21  Am.  St.  Rep.  896;  Wat- 
son V.  Bagaley,  12  Pa.  St.  164,  51  Am.  Dec. 
595.  But  see  Watson  v.  Philadelphia,  142  Pa. 
St.  179,  21  Atl.  815. 

Tennessee. —  An  irrevocable  power  of  at- 
torney, authorizing  the  person  to  whom  given 
to  procure  for  his  own  use  whatever  lands  the 
giver  thereof  may  be  entitled  to  from  the  state 
for  military  services,  is  an  assignment  in 
equity  of  land-warrants  authorized  to  be  is- 
sued to  the  giver  under  military  bounty  acts. 
Read  v.  Long,  4  Yerg.  (Tenn.)  68. 

United  States. —  See,  contra,  Hunt  v.  Rous- 
manier,  8  Wheat.  (U.  S.)  174,  5  L.  ed.  589. 

England. —  Bromley  v.  Holland,  7  Ves.  Jr. 
28,  6  Rev.  Rep.  58. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  106. 

73.  There  must  be  an  intention  to  assign 
in  order  to  constitute  an  equitable  assign- 
ment. A  power  of  attorney  may  constitute 
an  equitable  assignment,  if  so  expressed,  or 
if  proved  from  the  accompanying  circum- 
stances that  such  is  the  intention.  Goodsell 
V.  Benson,  13  R.  I.  225;  Casey  v.  Cavaroc,  96 
U.  S.  467,  24  L.  ed.  779 ;  Rodick  v.  Gandell,  12 
Beav.  325,  1  De  G.  M.  &  G.  763,  13  Jur.  1087, 
19  L.  J.  Ch.  113,  50  Eng.  Ch.  591,  15  Eng. 
L.  &  Eq.  22;  2  White  &  T.  Lead.  Cas.  (4th 
Am.  ed.)  1641,  1648,  1654. 

74.  Illustration. — A  manufacturer  in  Eng- 
land arranged  with  a  merchant  that  the  lat- 
ter should  manage  the  shipment  of  the  for- 
mer's goods  on  orders  from  the  United  States, 
and  should  advance  freight  and  other  charges, 
and  to  secure  the  latter  the  former  executed 
a  power  of  attorney,  declared  to  be  irrevo- 
cable, to  the  latter's  agent  in  the  United 
States,  to  collect  the  accounts  due  from  cus- 
tomers of  the  former  and  to  be  remitted  to 
the  merchant  in  England  and  to  be  by  him 
credited  to  the  manufacturer.  An  order  was 
shipped  to  a  customer  in  Massachusetts  and, 
before  the  account  was  collected  by  the  agent, 
the  customer  was  garnished  for  a  debt  of  the 
manufacturer.  It  was  held  not  to  be  a  power 
coupled  with  an  interest,  and  no  equitable  as- 
signment of  the  debt  to  the  merchant.  Hall 

Jackson,  20  Pick.  (Mass.)  194. 

75.  At  law. —  Robinson  v.  Denton,  6  Ark. 
283;  Roane  v.  Lafferty,  5  Ark.  465;  Roberts 

Elliott,  3  T.  B.  Mon.  (Ky.)  395. 

One  joint  obligee  cannot,  by  his  separate 
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contract  or  chose  in  action  may  assign  his  share  or  interest  therein,"^^  and,  in  states 
where  the  real  party  in  interest  is  authorized  to  sue,  his  assignee  may  join  with 
the  other  owners  in  an  action  against  the  obligor  or  debtor.'^'  As  a  creditor  can- 
not split  up  his  demand  against  a  debtor,  so  he  cannot  assign  a  joint  obligation  of 
two  debtors  as  against  one  merely ."^^ 

E.  Reassignments.  Where  a  written  instrument  has  been  assigned  by  writ- 
ten assignment  placed  thereon,  and  is  redelivered  and  surrendered  to  the  assignor, 
with  an  understanding  that  the  assignment  be  considered  void,  this  will  operate 
as  a  reassignment ;  or,  where  the  instrument  is  in  possession  of  the  assignor, 
with  the  assignment  canceled,  the  assignor  may  recover  on  it  without  formal 
proof  of  reassignment  to  him.^ 

F.  Filing"  and  Recording".^^  Except  in  regard  to  certain  particular  classes 
of  choses  in  action  —  such  as  future  earnings,  which,  by  the  statutes  of  several 
states,  are  required  to  be  recorded  with  the  clerk  of  the  town  where  the  assignor 
resides®^  —  assignments  of  choses  in  action  are  not  embraced  by  the  registry  acts, 


act,  transfer  the  legal  title  even  to  his  inter- 
est in  an  obligation  to  a  stranger  so  as  to  au- 
thorize him  to  sue  in  his  own  name,  or  in 
conjunction  with  the  other  obligees. 

Alabama. —  Skinner  v.  Bedell,  32  Ala.  44; 
Boyd  V.  Martin,  10  Ala.  700 ;  Gayle  v.  Martin, 
3  Ala.  593;  Bebee  v.  Miller,  Minor  (Ala.) 
364. 

Indiana. —  Boyd  v.  Holmes,  1  Ind.  480. 

Kentucky. —  Mardis  v.  Tyler,  10  B.  Mon. 
(Ky.)  376:  Hubbard  v.  Prather,  1  Bibb  (Ky.) 
178. 

Massachusetts. — Smith  v.  Whiting,  9  Mass. 
334. 

Washington. —  See  McElroy  v.  Williams,  14 
Wash.  627,  45  Pac.  306,  where  it  was  held 
that  a  suit  by  assignees  who  hold  separate 
assignments  from  the  original  obligee  of  a 
l3ond  might  be  maintained  if  brought  jointly. 
Compare  Grippin  v.  Benham,  5  Wash.  589,  32 
Pac.  555. 

Wisconsin. —  Chapman  v.  Plummer,  36  Wis. 
262. 

Nor  can  he  assign  his  interest  to  his  co- 
obligees  so  as  to  permit  them  to  sue  at  law 
in  their  own  names.  Haworth  v.  Fisher,  3 
Blackf.  (Ind.)  249.  Contra,  Smith  v.  Greg- 
ory, 75  Mo.  121 ;  Canefox  v.  Anderson,  22  Mo. 
347 ;  Smith  v.  Oldham,  5  Mo.  483. 

76.  In  equity. —  Fordyce  v.  Nelson,  91  Ind. 
447 ;  Groves  v.  Ruby,  24  Ind.  418 ;  Walpole  v. 
Bridges,  5  Blackf.  (Ind.)  222;  McPike  v.  Mc- 
Pherson,  41  Mo.  521. 

77.  Under  statutes  authorizing  real  party 
in  interest  to  sue. —  Weik  v.  Pugh,  92  Ind. 
382;  Fordyce  v.  Nelson,  i)l  Ind.  447;  Groves 
V.  Kuby,  24  Ind.  418. 

78.  Lyon  v.  Lyon,  4  Bibb  (Ky.)  438;  Mul- 
ford  v.  Hodges,  10  Hun  (N.  Y.)  79.  See, 
generally.  Joinder  and  Splitting  of  Actions. 

79.  Assignor  of  chose  in  action,  which  has 
heen  reassigned  to  him,  may  bring  an  action 
in  his  own  name  although  notice  of  the  first 
assignment  was  given  to  the  debtor,  who  prom- 
ised to  pay  the  debt  to  the  assignee,  and  no 
notice  was  given  to  him  of  the  reassignment, 
and  debtor  may  avail  himself  of  same  de- 
fenses as  if  action  were  brought  in  the  name 
of  the  assignee.    Clark  y.  Parker,  4  Gush. 


(Mass.)  361.  See  also  Ball  v.  Larkin,  3  E.  D. 
Smith  (N.  Y.)  555;  Conant  v.  Wills,  1  Mc- 
Lean (U.  S.)  427,  6  Fed.  Cas.  No.  3,087. 

No  defense  to  action  that  plaintiff  had  as- 
signed his  interest,  when  claim  had  been  re- 
assigned to  plaintiff.  Drake  v.  Avanzini,  20 
Colo.  104,  36  Pac.  846;  Dodd  v.  Noble,  5 
Blackf.  (Ind.)  30. 

80.  Bogan  v.  Martin,  8  Ala.  807;  Scraggs 
V.  Hill,  37  W.  Va.  706,  17  S.  E.  185 ;  Conant 
V.  Wells,  1  McLean  (U.  S.)  427,  6  Fed.  Cas. 
No.  3,087.  But  see,  contra,  to  the  effect  that 
an  assignee  of  an  obligation,  after  assign- 
ment and  delivery,  cannot  restore  the  legal 
title  in  the  assignor  by  erasure  and  cancella- 
tion of  the  assignment.  Block  v.  Walker,  2 
Ark.  4. 

81.  As  to  what  law  governs  as  to  recording 
assignments  see  infra,  V,  D. 

Attestation  and  acknowledgment. —  See 
Adams  v.  Lee,  82  Ind.  587 ;  Eagle  v.  Ross,  67 
Ind.  110;  Livingston  v.  Jones,  Harr.  (Mich.) 
165;  McMillan  v.  Edfast,  50  Minn.  414,  52 
N.  W.  907.  See  also,  generally.  Acknowl- 
edgments, 1  Cyc.  506. 

82.  In  Maine,  by  statute^  assignments  of 
future  wages  are  required  to  be  in  writing 
and  filed  in  the  office  of  the  clerk  of  the  city, 
town,  or  plantation  where  the  assignor  is 
commorant  while  earning  such  wages,  in  or- 
der to  bind  others  than  the  immediate  parties 
to  the  assignment.  Gilman  v.  Inman.  85  Me. 
105,  26  Atl.  1049;  Fullen  v.  Monk,  82  Me. 
412,  19  Atl.  909 ;  Wright  v.  Smith,  74  Me.  495. 
This  statute  held  not  to  apply  to  an  unorgan- 
ized town  or  plantation,  and  an  assignment 
of  future  wages  by  an  employee  commorant 
in  such  unorganized  town  or  plantation,  in 
which  there  is  no  recording  office,  need  not  be 
recorded.  Woods  v.  Ronco.  85  ]\Ie.  124,  26 
Atl.  1056;  Wade  v.  Bossoy.  ~(\  ^\o.  413.  Tn 
Woods  V.  Ronco,  85  Me.  124.  2()  Atl.  \OMk  it 
was  held  that  the  statute  does  not  make  the 
recording  of  such  an  assignment  notice  to  the 
employer,  but  only  to  the  creditors  of  the  em- 
ployee. The  statute  does  not  apply  to  assign- 
ments of  wages  wholly  earned  at  the  time  of 
the  assignment.  Wright  v.  Smith,  74  :Me. 
495.    See  also  Stinson  "y.  Carwell,  71  Me.  510. 
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and  such  assignments  are  valid  without  filing  and  recording  them.^^    And,  where 


An  assignment  of  a  contract  to  do  certain 
work,  and  the  earnings  thereunder,  need  not 
be  recorded  under  this  statute.  Augur  v. 
Couture,  68  Me.  427. 

In  Massachusetts  assignments  of  future 
earnings  must  be  recorded  in  order  to  be  valid 
against  trustee  process  or  attachment  against 
the  employee.  Ouimet  v.  Sirois,  124  Mass. 
162;  Fuller  v.  Cunningham,  105  Mass.  442; 
Knowlton  v.  Cooley,  102  Mass.  233. 

The  term  "  earnings  "  is  broader  than  the 
term  "  toages,"  and  involves  the  idea  of  com- 
pensation for  services  rendered  and  is  not 
limited  to  gains  from  merely  personal  ser- 
vices. Money  due  from  an  employer  of  labor 
to  a  third  party  for  board  and  lodging  fur- 
nished to  his  workmen  is  in  the  nature  of 
•compensation  for  services  rendered  to  such 
employer,  and  the  assignment  thereof  comes 
within  the  statute.  Jenks  v.  Dyer,  102  Mass. 
235.  So,  the  compensation  of  one  who  agreed 
to  furnish  labor  and  materials  for  a  house,  to 
be  paid  for  when  the  house  is  completed,  is 
earnings,  and  its  assignment  must  be  re- 
corded. Somers  v.  Keliher,  115  Mass.  165. 
Earnings  do  not  cover  rents  under  a  lease  if 
no  service  is  to  be  performed  by  the  lessor. 
Kendall  v.  Kingsley,  120  Mass.  94. 

The  assignm,ent  is  sufficient  if  it  identifies 
the  fund  and  the  assignor,  though  there  is 
some  obscurity  as  to  the  assignee.  Ouimet  v. 
Sirois,  124  Mass.  162.  A  workman's  order  to 
"  pay  to  Hezekiah  Cooley  my  wages  as  fast 
as  they  become  due,  to  the  amount  of  $150," 
accepted  in  writing  by  his  employer,  is  not  a 
bill  of  exchange  but  an  assignment  of  wages, 
and  must  be  recorded  to  be  valid  under  the 
statute.    Knowlton  v.  Cooley,  102  Mass'  233. 

In  New  Hampshire  assignments  of  future 
wages  are  invalid  as  against  creditors  of  the 
laborer,  unless  made  in  writing,  accepted  by 
the  employer,  and  filed  in  the  town-clerk's  of- 
fice. "Runnels  v.  Bosquet,  60  N.  H.  38; 
Thompson  v.  Smith,  57  N.  H.  306.  In  the 
latter  case  it  was  held  that,  even  though  the 
statute  was  complied  with,  if  the  assignment 
was  not  on  a  valuable  consideration  it  was 
fraudulent  as  to  creditors. 

In  Rhode  Island  assignments  of  future 
earnings  are  required  to  be  in  writing  and  re- 
corded. The  term  "  earnings  "  in  connection 
Avith  the  use  of  the  word  "  employed "  and 
the  context  held  to  mean  wages,  and  not  to 
include  the  compensation  of  a  contractor  to 
build  a  house.  Abbott  -v.  Davidson,  18  E.  I. 
91,  25  Atl.  839.  A  hired  B  as  a  workman 
and,  at  the  time  of  the  hiring,  made  a  verbal 
promise  to  C  to  be  responsible  for  B's  pur- 
chases of  goods  up  to  the  amount  of  the  wages 
to  be  due  B.  It  was  held  that  the  promise  of 
A  was  not  an  assignment  of  B's  wages  within 
the  statute.  Abbott  v.  Davidson,  18  K.  I.  91, 
25  Atl.  839.  See  also  Lennon  v.  Pe.rker,  (R.  I. 
1900)  46  Atl.  44;  Garland  v.  Linskey,  (R.  I. 
1897)  36  Atl.  837;  Browning  v.  Parker,  17 
K.  I.  183,  20  Atl.  835. 

In  Texas,  under  Tex.  Rev.  Stat.  (1895),  art. 
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4647,  providing  that,  on  sale  of  any  cause  of 
action,  a  written  transfer  thereof  shall  be 
recorded,  which  shall  be  notice  to  all  parties, 
an  agreement  conveying  to  another  one  half 
of  whatever  sum  may  be  realized  out  of  and 
collected  from  a  certain  defendant  in  the  suit 
then  pending  is  a  sufficient  transfer  of  one. 
half  of  the  cause  of  action,  within  the  stat- 
ute. Texas,  etc.,  R.  Co.  v.  Vaughan,  (Tex. 
Civ.  App.  1897)  40  S.  W.  1065. 

The  recording  of  an  assignment  of  future 
wages,  as  provided  by  statute,  is  not  con- 
structive notice  of  the  assignment  to  the  em- 
ployer, but  only  to  the  creditors  of  the  em- 
ployee. Corbett  v.  Fitchburg  R.  Co.,  110 
Mass.  204. 

The  filing  for  record,  in  the  county  clerk's 
office,  of  assignments  of  interests  in  a  con- 
tract by  parties  claiming  thereunder  does  not 
make  the  subsequent  record  in  that  office  of 
other  assignments  to  other  parties  of  inter- 
ests in  the  same  contract  notice  to  the  first 
assignees,  when  they  take  further  subsequent 
assignments  of  interests  in  such  contract,  if 
there  is  no  statute  providing  for  such  record 
or  making  it  notice.  Burck  v.  Taylor,  152 
U.  S.  634,  14  S.  Ct.  696,  38  L.  ed.  578. 

83.  Need  not  be  filed  and  recorded. —  Ala- 
hama. —  Falkner  v.  Jones,  12  Ala.  165;  Mc- 
Cain V.  Wood,  4  Ala.  258. 

Kentucky. —  Newby  v.  Hill,  2  Mete.  (Ky.) 
530;  U.  S.  Bank  r.  Huth,  4  B.  Mon.  (Ky.) 
423. 

M  assachusetts. —  Marsh  v.  Woodbury,  1 
Mete.  (Mass.)  436. 

Michigan. —  Farrell  Foundry,  etc.,  Co.  v. 
Preston 'Nat.  Bank.  93  Mich.  582,  53  N.  W. 
831;  Preston  Nat.  Bank  v.  George  T.  Smith 
Middlings  Purifier  Co.,  84  Mich.  364,  47 
N.  W.  502. 

Montana. —  Board  Trustees  School  Dist. 
No.  1  V.  Whalen,  17  Mont.  1,  41  Pac.  849. 

New  York. —  See  Koehler,  etc.,  Co.  v. 
Flebbe,  21  N.  Y.  App.  Div.  210,  47  N.  Y. 
Suppl.  369. 

Pennsylvania. —  See  Pepper's  Appeal,  77 
Pa.  St.  373. 

Tennessee. —  Kelly  v.  -  Thompson,  2  Heisk. 
(Tenn.)  278;  Mayer  v.  Pulliam,  2  Head 
(Tenn.)  346;  Allen  v.  Bain,  2  Head  (Tenn.) 
100.  See  also  Marshall  v.  Fields  [cited  in 
Allen  V.  Bain,  2  Head  (Tenn.)  108]. 

Choses  in  action  have  been  held  not  to  be 
within  the  general  recording  acts  in  the  fol- 
lowing cases: 

loiva. —  Lawrence  v.  McKenzie,  88  Iowa 
432,  55  N.  W.  505. 

Kentucky. —  U.  S.  Bank  v.  Huth,  4  B.  Mon. 
(Ky.)  423. 

Virginia. —  Daily  v.  Warren,  80  Va.  512; 
Gordon  v.  Rixey,  76  Va.  694 ;  Gregg  v.  Sloan, 
76  Va.  497;  Kirkland  v.  Brune,  31  Graft. 
(Va.)  126. 

West  Virginia. —  Fleshman  v.  Hoylman,  27 
W.  Va.  728 ;  Tingle  v.  Fisher,  20  W.  Va.  497. 

United  States. —  Aultman  v.  McConnell,  34 
Fed.  724. 
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the  statute  does  not  authorize  the  registry  of  assignments  of  choses  in  action,  the 
filing  and  recording  of  them  imparts  no  notice  to  any  one.^'^ 

IV.  VALIDITY.S5 

A.  Duress,  Fraud,  Mistake,  Etc. —  l.  Effect  of.  It  may  be  said  that 
fraud,  undue  influence,  mental  incapacity  in  the  parties  contracting,  duress,  or 
mistake,  in  connection  with  an  assignment,  vitiates  it  to  the  same  extent  as  in  the 
case  of  all  other  contracts.^*^ 


Compare  Marshall  v.  Fields  {cited  in  Al- 
len V.  Bain,  2  Head  (Tenn.)  108]. 

Likewise,  equitable  assignments  have  been 
held  not  to  be  within  the  recording  acts. 
Motz  i\  Stowe,  83  K  C.  434;  Ocoee  Bank  v. 
Nelson,  1  Coldw.  (Tenn.)  185;  Eobinson  v. 
Williams,  3  Head  (Tenn.)  540. 

So,  too,  legacies  are  not  within  the  record- 
ing acts.  Kilbourne  v.  Fay,  29  Ohio  St.  264, 
23  Am.  Eep.  741;  Allen  v.  Bain,  2  Head 
(Tenn.)  100. 

Where  a  title  bond  is  recorded,  an  assign- 
ment thereof  for  a  valuable  consideration  and 
6owa  fide  need  not  be  recorded  to  protect  the 
assignee  against  creditors  of  the  vendor. 
Motz  V.  Stowe,  83  N.  C.  434;  Sykes  v.  Han- 
nawalt,  5  N.  D.  335,  65  N.  W.  682 ;  Merriman 
V.  Polk,  5  Heisk.  (Tenn.)  717. 

84.  Filing  not  required  by  statute  imparts 
no  notice. —  A  labama. —  Stewart  v.  Kirkland, 
19  Ala.  r62. 

Louisiana. —  Thomas  v.  Callihan,  5  Mart. 
N.  S.  (La.)  180. 

Tennessee. — Dews  v.  Olwill,  3  Baxt.  ( Tenn. ) 
432. 

Texas. —  Burnham  v.  Chandler,  15  Tex.  441. 
Virginia. —  Gordon  v.  Rixey,  76  Va.  694. 

85.  As  to  what  law  governs  with  respect  to 
the  validity  of  assignments  see  infra,  V,  A. 

As  to  the  validity  of  contracts,  generally, 
see  Contracts. 

As  to  the  assignment  of  realty  in  adverse 
possession  see  Champerty  and  Maintenance. 

86.  Illinois.—  Coffey  v.  Coffey,  74  111.  App. 
241. 

Massachusetts. —  Silsbee  v.  Webber,  171 
Mass.  378,  50  N.  E.  555. 

New  York. — MeCormick  v.  St.  Joseph's 
Home,  26  Misc.  (N.  Y.)  36.  55  N.  Y.  Suppl. 
224;  Schinotti  v.  Cuddy,  25  Misc.  (N.  Y.) 
556,  55  N.  Y.  Suppl.  219;  Dunn  v.  Wehle,  21 
Misc.  (N.  Y.)  24,  46  N.  Y.  Suppl.  981  [af- 
firming 20  Misc.  (N.  Y.)  24,  45  N.  Y.' Suppl. 
1138]. 

Wisconsin. —  Small  v.  C'hampeny,  102  Wis. 
61,  78  N.  W.  407. 

England. —  Simpson  v.  Lamb,  7  E.  &  B.  84, 
3  Jur.  N.  S.  412,  26  L.  J.  Q.  B.  121,  5  Wkly. 
Rep.  227,  90  E.  C.  L.  84;  Anderson  v.  Rat- 
cliffe,  E.  B.  &  E.  806,  6  Jur.  N.  S.  578,  29 
L.  J.  Q.  B.  128,  1  L.  T.  Rep.  N.  S.  487,  8 
Wkly.  Rep.  283,  96  E.  C.  L.  806. 

See  also,  generally,,  Contracts. 

Fraud. —  Alabama. — Griel  v.  Lomax,  86  Ala. 
132,  5  So.  325. 

Arkansas. —  Du  Val  v.  Marshall,  30  Ark. 
230. 

Kentucky. —  Currens  v.  Hart,  Hard.  (Ky. ) 
37. 


New  York. —  Hall  v.  Erwin,  60  Barb. 
(N.  Y.)  349;  Matter  of  Cleflin,  3  N.  Y.  Suppl. 
621,  20  N.  Y.  St.  465. 

United  States. —  Blease  v.  Garlington,  92 
U.  S.  1,  23  L.  ed.  521 ;  Rogers  v.  Lindsey,  13 
How.  (U.  S.)  441,  14  L.  ed.  215. 

See  4  Cent.  Dig.  tit.  "Assignments,"  |  125; 
and,  generally.  Contracts. 

Fraud  as  to  creditors. — Prentiss  v.  Danaher, 
20  Wis.  311.  Compare  Price  v.  Morning  Star 
Min.  Co.,  83  Mo.  App.  470.  See  also,  gen- 
erally. Bankruptcy;  Fraudulent  Convey- 
ances; Insolvency. 

Mere  reservation  by  the  assignor  of  an  in- 
terest in  the  thing  assigned,  after  the  satis- 
faction of  a  debt  for  which  it  was  assigned, 
will  not  render  the  assignment  fraudulent  as 
to  creditors.  Stoddard  v.  Benton,  6  Colo. 
508;  Smyth  v.  Ripley,  33  Conn.  306;  Beach 
V.  Bestor,  47  111.  521;  Bailey  v.  Mills,  27  Tex. 
434;  Stringfellow  V.  Thompson,  1  Tex.  App. 
Civ.  Cas.  §  1008. 

Nor  does  a  stipulation  that  the  assignee 
should  complete  the  article  assigned  and  pre- 
pare it  for  sale  render  the  assignment  fraudu- 
lent as  to  creditors.  Smith  v.  Beattie,  31 
N.  Y.  542;  Dunham  v.  W^aterman,  3  Duer 
(N.  Y.)  166. 

Mental  incapacity. —  In  Longsdale's  Estate, 
29  Pa.  St.  407,  an  assignment  of  a  chose  in 
action,  without  valuable  consideration  and 
not  delivered  until  after  the  assignor  became 
insane,  was  set  aside  where  it  was  made  for 
the  purpose  of  defrauding  the  assignor's  wife 
of  a  portion  of  the  estate  of  the  assignor  con- 
ferred on  her  by  law.  See  also  Insane  Per- 
sons. 

Mistake.—  Erwin  v.  U.  S.,  97  U.  S.  392,  24 
L.  ed.  1065.  Where  an  only  heir  of  the  dece- 
dent, upon  being  informed  that  a  certain  note 
constituting  the  greater  part  of  the  estate  of 
his  ancestor  was  without  consideration  and 
intended  as  a  legacy  to  the  ancestor  by  the 
maker,  in  case  the  latter  died  first,  ifor  a 
small  consideration  assigned  all  his  interest 
in  the  estate  of  the  ancestor  to  the  maker  of 
the  note,  and,  administration  being  subse- 
quently taken  out  on  the  estate  of  the  an- 
cestor and  the  maker  of  the  note  being  incom- 
petent to  testify  in  an  action  on  tlie  note  by 
the  administrator,  judgment  was  rendered 
against  him  on  the  note,  it  was  held  that  the 
mistake  of  the  assigiK^r  wns  one  of  law  merely, 
that  the  assioninont  was  not  void  for  fraud, 
and  that  the  assignee  was  entitled  to  the  pro- 
ceeds in  the  administrator's  hands.  Hughes' 
Estate,  6  Pa.  Co.  Ct.  168. 

Undue  influence. —  Leddel  r.  Starr.  20  X.  J. 
Eq.  274;  Colburn  V.  Van  Velzer,  11  Fed.  795. 
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2.  Right  of  Third  Persons  to  Attack  Assignment  For.  Where  an  assignment 
is  voidable,  at  the  option  of  the  assignor  and  his  creditors,  and  not  absokitely 
voidj  the  defect  cannot  be  taken  advantage  of  by  the  debtor  as  a  defense  to  an 
action  by  the  assignee  on  the  debt.^^ 

B.  Estoppel  and  Waiver.  There  is  nothing  pecuhar  in  the  law  of  estoppel 
and  waiver  as  applied  to  assignments.  The  rule  that  one  who  has,  by  his  repre- 
sentations or  conduct,  led  another  to  believe  the  existence  of  certain  facts  and  to 
act  on  such  belief,  will  not  be  permitted  to  deny  the  existence  of  such  facts  to- 
the  prejudice  of  such  other,  is  applicable  to  the  case  of  assignments.^^ 

C.  Motive.  It  is  of  no  importance  to  the  debtor  what  motives  influenced  the 
assignor  in  making  the  assignment.^^  Though  an  assignment  be  made  for  the 
purpose  of  enabling  the  assignor  to  become  a  competent  witness  or  to  avoid  an 
incapacity  of  the  assignor  to  bring  an  action,^^  it  is,  nevertheless,  valid  where  the 
transfer  is  complete. 


87.  Alabama. —  Johnson  V.  Beard,  93  Ala. 
'96,  9  So.  535;  Lehman  v.  Clark,  85  Ala.  109, 
4  So.  651;  Wood  v.  Steele,  65  Ala.  436; 
McCausland  v.  Drake,  3  Stew.  (Ala.) 
344. 

Georgia. —  Gilmore  v.  Bangs,  55  Ga.  403. 

Iowa. —  Reinecke  v.  Gruner,  111  Iowa  731, 
82  N.  W.  900;  Cornish,  etc.,  Co.  v.  Marty, 
(Iowa  1899)  79  N.  W.  507;  Small  v.  Chicago, 
etc.,  R.  Co.,  55  Iowa  582,  8  N.  W.  437. 

Kentucky. —  Littell  v.  Hord,  Hard.  (Ky.) 
81.' 

Massachusetts. —  Pickens  v.  Hathaway,  100 
Mass.  247. 

Michigan. — Morey  v.  Forsyth,  Walk.  (Mich.) 
465. 

Minnesota. —  Cannot  be  set  up  by  stranger. 
Hanbrick  v.  Johnston,  23  Minn.  237. 

New  York. —  See  Greenwood  v.  Marvin,  111 
N.  Y.  423,  19  N.  E.  228,  19  N.  Y.  St.  612; 
McDonnell  :v.  Bauendahl,  4  Hun  (N.  Y.)  265; 
Kline  v.  Bauendahl,  6  Thomps.  &  C.  (N.  Y.) 
546. 

Pennsylvania. —  Stoner  v.  Com.,  16  Pa.  St. 
387. 

South  Carolina. —  Tillman  v.  Walkup,  7 
S.  C.  60. 

United  States. —  Blackford  y.  Westchester 
F.  Ins.  Co.,  101  Fed.  90,  41  C.  C.  A.  226. 

Debtor  cannot  set  up  irregularity  of  action 
of  a  corporation  assignor  where  stock-holders 
do  not  object  to  the  assignment.  Castle  v. 
Lewis,  78  N.  Y.  131;  The  Prussia,  100  Fed. 
484. 

88.  Illinois. —  Cleveland,  etc.,  R.  Co,  v. 
Wood,  189  111.  352,  59  N.  E.  619  [affirming 
90  111.  App.  551]. 

Indiana. —  Rowe  v.  Major,  92  Ind.  206. 

Maine. —  A  debtor  may,  by  his  conduct, 
waive  his  right  of  set-off  of  claim  against  as- 
signor. Merrill  v.  Merrill,  3  Me.  463,  14  Am. 
Dec.  247. 

New  Hampshire. —  Clement  v.  Clement,  8 
N.  H.  472. 

New  Yo7~k. —  Simpson  v.  Del  Hoyo,  94  N.  Y. 
189;  Moore  v.-  Metropolitan  Nat.  Bank,  55 
N.  Y.  41,  14  Am.  Rep.  173.  Assignor  cannot, 
as  against  his  assignee,  allege  non-assign- 
ability  of  contract.  Jewelers'  League  v.  De 
Forest,  151  N.  Y.  654,  46  N.  E.  1148;  Roor- 
bach  V.  Dale,  6  Johns.  Ch.  (N.  Y.)  469. 

[VI,  A,  2] 


North  Carolina. —  Gwyn  v.  Wellborn,  18 
N.  C.  313. 

Ohio. —  Mack  t?.  Fries,  5  Ohio  Dec.  (Re- 
print) 174;  Raymond  v.  Foster,  4  Ohio  Dec. 
(Reprint)  240,  1  Clev.  L.  Rep.  149. 

Pennsylvania. — Gray  v.  Bell,  4  Watts  (Pa.) 
410. 

United  States. —  Cincinnati  Siemens-Lun- 
gren  Gas  Illuminating  Co.  v.  Western  Sie- 
mens-Lungren  Co.,  152'  U.  S.  200,  14  S.  Ct. 
523,  38  L.  ed.  411. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  127 ; 
and  generally,  Estoppel, 

Consent  to  one  assignment  not  waiver  of 
right  to  object  to  further  assignments,  Ar- 
kansas Valley  Smelting  Co,  v.  Belden  Min. 
Co.,  127  U.  S,  379,  8  S.  Ct,  1308,  32  L,  ed. 
246,  See  also  Folsom  v.  McCague,  29  Nebr. 
124,  45  N.  W.  269;  Smith  v.  Clarke,  7  Wis. 
551. 

89.  Rucker  v.  Bolles,  80  Fed,  504,  49  U, 
App.  358,  25  C.  C,  A,  600.  See  also  Chase 
Dodge,  (Wis.  1901)  86  N.  W.  548, 

90.  To  enable  assignor  to  become  witness. 

— Vasscar  v.  Livingston,  13  N,  Y,  248;  Nel- 
son V.  Smith,  3  Abb.  Pr.  (N.  Y.)  117,  Con- 
tra, where  a  statute  provided  that  an  as- 
signee bona  fide  may  sue  in  his  own  name. 
It  may  be  shown,  in  order  to  negative  such 
good  faith,  what  the  motives  of  the  assignor 
were,  and,  if  it  appeared  that  the  account, 
was  assigned  because  of  its  being  barred  by 
the  statute  of  limitations  and  for  the  purpose 
of  enabling  the  assignor  to  testify  as  a  wit- 
ness to  prove  the  claim  and  a  promise  of  the 
defendant  so  as  to  take  the  case  out  of  the 
statute,  the  assignment  might  be  impeached 
as  not  having  been  made  in  good  faith.  Craw- 
ford V.  Brooke,  4  Gill  (Md.)  213.  Where  the 
assignment  was  in  consfderation  of  love  and 
affection  and  for  the  mere  purpose  of  enabling 
the  assignor  to  be  a  witness,  a  court  of  equity 
will  not  recognize  the  assignment  and  permit, 
the  assignee  to  maintain  an  action  against 
the  debtor.  Hopkins  v.  Hopkins,  4  Strobh. 
Eq.  (S.  C.)  207,  53  Am.  Dec.  663. 

91.  To  enable  assignor  to  sue. —  Petersen 
V.  Chemical  Bank,  32  N.  Y,  21,  88  Am,  Dec. 
298,  But  see  Mann  v.  Fairchild,  3  Abb,  Dec. 
(N,  Y,)  152,  where  it  was  held  that  right  of 
receiver  of  a  corporation  to  call  the  debtor 
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V.  BY  WHAT  LAW  GOVERNED. 

A.  As  to  Validity — l.  Law  of  Owner's  Domicile.  As  to  assignments  by 
acts  of  the  parties,  their  validity  is  determined  by  the  law  of  the  owner's  domi- 
cile,^^-  in  the  absence  of  a  prohibition  of  such  assignments  by  the  statutes  or 
public  policy    of  the  state  where  the  property  is  situated. 

2.  Law  of  Place  of  Performance.  But,  where  the  contract  is  made  in  one  state 
to  be  performed  in  another,  the  law  of  the  place  of  performance  will  control  in 
determining  the  validity  of  the  assignment.^^ 

B.  As  to  Construction.  An  assignment  is  to  be  construed  according  to  the 
law  of  the  place  where  made.^^ 

C.  As  to  Remedies.  The  remedy  of  an  assignee  is  to  be  determined  by  the 
law  of  the  place  where  suit  is  broiight.^^ 

D.  As  to  Recording".  If  the  laws  of  the  situs  of  personal  property  require 
recording  of  transfers  so  as  to  render  them  valid,  and  all  parties  are  domiciled  in 
another  state,  by  the  laws  of  which  record  is  not  required,  the  courts  of  the  state 
in  which  the  property  is  situated  will  not  recognize  the  transfer,  as  against  credit- 
ors and  subsequent  purchasers,  unless  it  is  recorded.^^ 

VL  OPERATION  AND  EFFECT. 
A.  Invalid  Assignment.    A  void  assignment  is  inoperative,  and  moneys  of 


of  a  corporation  to  account  and  charge  him 
as  trustee  of  assets  does  not  pass  to  an  as- 
signee to  whom  the  debt  is  assigned  for  pur- 
pose of  changing  rule  of  limitation. 

92.  Arkansas. —  Lanigan  v.  North,  (Ark. 
1901)  63  S.  W.  62. 

Connecticut. —  Vanbuskirk  v.  Hartford  F. 
Ins.  Co.,  14  Conn.  583. 

i^Zorida.— Walters  v.  Whitlock,  9  Fla.  86, 
76  Am.  Dec.  607. 

loim. — See,  contra,  Vimont  v.  Chicago,  etc., 
R.  Co.,  69  Iowa  296,  22  N.  W.  906,  28  N.  W. 
612. 

Louisiana. —  Olivier  v.  Townes,  2  Mart. 
N.  S.  (La.)  93. 

"New  Jersey. —  Frazier  v.  Fredericks,  24 
N.  J.  L.  162;  Frazier  v.  Barnum,  19  N.  J.  Eq. 
316,  97  Am.  Dec.  666. 

ISlew  York. —  Warner  v.  Jaffray,  96  N.  Y. 
248,  48  Am.  Rep.  616;  Kelly  v.  Crapo,  45 
N.  Y.  86,  6  Am.  Rep.  35  [reversed  in  16  Wall. 
(U.  S.)  610,  21  L.  ed.  430];  McBride  v.  Far- 
mers' Bank,  26  N.  Y.  450  [affirming  25  Barb. 
(N.  Y.)  657];  Moore  v.  Willett,  35  Barb. 
(N.  Y.)  663;  Vanbuskirk  v.  Warren,  '34  Barb, 
(N.  Y.)  457;  Tyler  v.  Strang,  21  Barb.  (N.  Y.) 
198;  Holmes  v.  Remsen,.4  Johns.  Ch.  (N.  Y.) 
460,  8  Am.  Dec.  581. 

Pennsylvania. —  Law  v.  Mills,  18  Pa.  St. 
185;  Speed  v.  May,  17  Pa.  St.  91,  55  Am. 
Dec.  540. 

Tennessee. —  Lally  v.  Holland,  1  Swan 
(Tenn.)  396. 

Wisconsin.-^  ^mith  v.  Chicago,  etc.,  R.  Co., 
23  Wis.  267. 

United  States. —  Black  v.  Zacharie,  3  How. 
(U.  S.)  483,  11  L.  ed.  690;  Davis  r.  Mills, 
99  Fed.  39 ;  J.  M.  Atherton  Co.  v.  Ives,  20  Fed. 
894.  Compare  McClintic  v.  Cummins,  3  Mc- 
Lean (U.  S.)  158,  15  Fed.  Cas.  No.  8,699. 


See  4  Cent.  Dig.  tit.  "Assignments,"  §  4; 
and  generally.  Contracts. 

93.  Statutory  prohibition. —  Herschfeld  v. 
Dexel,  12  Ga.  582;  Varnum  v.  Camp,  13 
N.  J.  L.  326,  25  Am.  Dec.  476;  Guillander  v. 
Howell,  35  N.  Y.  657.  Contra,  Richardson  v. 
Leavitt,  1  La.  Ann.  430,  45  Am.  Dec.  90. 

94.  Public  policy. —  Allen  v.  Bain,  2  Head 
(Tenn.)  100.  Contra,  Greene  v.  Mo  wry,  2 
Bailey  (S.  C.)  163. 

An  assignment,  made  in  one  state,  though 
valid  by  the  laws  of  that  state,  of  a  chose  in 
action  due  from  a  citizen  of  another  state, 
will  not  be  recognized  in  the  latter  state,  even 
after  notice  to  the  debtor,  if  its  effect  would 
be  to  give  a  preference  to  citizens  of  other 
states  over  the  resident  creditors  of  the 
debtor.  Zipeey  v.  Thompson,  1  Gray  ( Mass. ) 
243. 

95.  Abt  V.  American  Trust,  etc..  Bank.  159 
111.  467,  42  N.  E.  856,  50  Am.  St.  Rep.  175 
[affirming  57  111.  App.  369]  :  National  Bank 
of  America  v.  Indiana  Banking  Co.,  114  111. 
483,  2  N.  E.  401;  Lewis  v.  Bush.  30  Minn. 
244,  15  N.  W.  113.  See  also,  generally.  Con- 
tracts. 

96.  Bank  of  England  r.  Tarleton,  23  Miss. 
173.    See  also,  generally,  Contracts. 

97.  Drake  r.  Rice,  130  Mass.  410:  Leach 
V.  Greene,  116  Mass.  534:  Orr  v.  Amorv,  11 
Mass.  25 ;  Tully  r.  Herrin,  44  Miss.  626 :  Ivirk- 
land  V.  Lowe,  33  Miss.  423,  69  Am.  Dec.  355; 
Fisk  V.  Braekett,  32  Vt.  798,  78  Am.  Dec. 
612;  Pickering  r.  Fisk,  6  Vt.  102.  Contra, 
Levy  V.  Levy,  78  Pa.  St.  507,  21  Am.  Rep.  35. 
See  also,  goiiorallv.  Contracts. 

98.  Van  F.nskirk  r.  Warren,  4  Abb.  Dec. 
(N.  Y.)  457.  2  Kovos  (N.  Y.)  119:  Hervey  r. 
Rhode  Island  Locomotive  Works,  93  U.  S. 
664,  23  L.  ed.  1003 ;  Green  v.  Van  Buskirk,  7 
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the  assignor  collected  thereunder  by  the  assignee  are  the  property  of  the  assignor, 
and  may  be  reached  as  such  by  liis  creditors.^^  And  where,  at  the  time  of  the 
assignment,  the  subject-matter  of  the  assignment  has  ceased  to  exist,  the  assign- 
ment confers  no  right  on  tlie  assignee  as  against  tlie  former  debtor.^ 

B.  Valid  Assignment— 1.  Absolute  Assignment.  A  valid  and  unqualified 
assignin-ent  of  a  chose  in  action,  which  has  a  present  existence,  transfers  to  the 
assignee  the  chose  assigned  —  that  is  to  say,  the  assignee  takes  the  legal  or 
equitable  title  to  the  chose  to  the  same  extent  to  which  the  assignor  had  the 
title.^  It  passes  the  whole  right  of  the  assignor,  nothing  remaining  in  him 
capable  of  being  assigned,^  and  the  assignor  has  no  further  interest  in  the  subject- 


Wall.  (U.  S.)  139,  19  L.  ed.  109;  Green  v. 
Van  Buskirk,  5  Wall.  (U.  S.)  307,  18  L.  ed. 
599.  Contra,  Vanbuskirk  v.  Hartford  F.  Ins. 
Co.,  14  Conn.  583. 

As  to  the  necessity  of  filing  and  recording 
.see  supra,  III,  F. 

99.  California. —  Blood  v.  Marcuse,  38  Cal. 
590,  99  Am.  Dec.  435;  Ritter  i\  Stevenson,  7 
Cal.  388. 

Nebraska. —  Union  Pac.  R.  Co.  v.  Douglas 
County  Bank,  42  Nebr.  469,  60  N.  W.  886. 

New  York. — People  v.  Tioga  Common  Pleas, 
19  Wend.  (N.  Y.)  73. 

Pennsylvania. —  Philadelphia's  Appeals,  86 
Pa.  St.  179. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Wooten,  10 
Tex.  Civ.  App.  54,  30  S.  W.  684. 

As  to  the  effect  of  invalid  contracts,  gen- 
erally, see  Contracts. 

1.  When  subject-matter  has  ceased  to  exist. 
—  Maine. —  Kennedy  v.  Jones,  67  Me.  538 ; 
Fogg  V.  Sanborn,  48  Me.  432. 

Minnesota. —  MacDonald  v.  Kneeland,  5 
Minn.  352. 

NeiD  Jersey. —  See  Albright  v.  Teas,  37 
N.  J.  Eq.  171,  where  held  that  an  assignment 
of  a  non-patentable  invention  is  of  no  force. 

New  York. —  Pulver  v.  Harris,  52  N.  Y. 
73;  Munsell  v.  Lewis,  4  Hill  (N.  Y.)  635. 

West  Virginia. —  But,  where  a  deed  of  trust 
was  executed  in  lieu  of  one  that  was  can- 
celed, an  assignment  subsequently  made  on 
the  canceled  deed  of  all  right,  title,  and  in- 
terest due  thereunder  was  construed  to  mean 
an  assignment  of  all  right,  title,  and  interest 
in  the  deed  issued  in  lieu  thereof,  and  was 
uj)held  as  against  a  subsequent  assignment  of 
such  deed.    Tingle  v.  Fisher,  20  W.  Va.  497. 

Assignment  of  void  contract. —  It  has  been 
said  that  the  assignment  of  a  void  contract 
is  not,  necessarily,  an  assignment  of  the  ob- 
ligation on  which  it  is  founded,  so  as  to  per- 
mit the  assignee  to  recover  on  such  obligation. 
Neugass  v.  New  Orleans,  43  La.  Ann.  78,  9 
So.  25.  Contra,  Oneida  Bank  v.  Ontario 
Bank,  21  N.  Y.  490,  where  it  was  held  that 
the  transfer  of  a  void  obligation  passes  right 
to  recover  money  paid  for  it.  In  McCormick 
V.  District  of  Columbia,  18  D.  C.  534,  it  was 
held  that  the  assignment  of  a  void  certifi- 
cate of  damages  issued  to  a  lot-owner  for  a 
debt  was  an  equitable  assignment  of  a  claim 
for  damages,  enforceable  by.  the  assignee 
against  a  city  to  the  extent  of  the  debt  se- 
cured. 
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But  where  the  assignment  was  on  the  back 
of  a  contract,  which  contract  was  void  for 
want  of  authority  of  the  agent  of  a  city  to 
make  the  same,  and  assigned  the  articles  of 
agreement  on  the  other  side  thereof  written, 
and  all  moneys  hereafter  due,  payable,  or  to 
be  paid  therefrom,  and  the  full  benefit,  profit, 
and  advantage  thereof,  it  was  held  to  be  not 
a  mere  assignment  of  the  written  contract, 
but  the  transfer  of  the  right  to  recover  on  a 
quantum  meruit  for  work  and  labor.  Wet- 
more  V.  San  Francisco.  44  Cal.  294. 

2.  Assignee  takes  title. —  Connecticut. — St. 
John  r.  Smith,  1  Root  (Conn.)  156. 

Illinois.— T>o\&  v.  Olmstead,  41  111.  344,  89 
Am.  Dec.  386. 

Indiana. —  Thompson  v.  Allen,  12  Ind.  539. 
An  assignment  to  an  officer  of  a  corporation 
by  name  and  without  specifying  his  office,  in 
trust  for  the  corporation,  is  an  assignment  to 
the  officer  and  not  to  the  corporation.  Cres- 
cent City  Bank  v.  Carpenter,  26  Ind.  108. 

Massachusetts. —  Wood  v.  Donovan,  132 
Mass.  84. 

NeiD  York. —  Sanders  v.  Soutter,  136  N.  Y. 
97,  32  N.  E.  638,  49  N.  Y.  St.  63  {affirming 
17  N.  Y.  Suppl.  141,  42  N.  Y.  St.  437] ;  Bush 
V.  Lathrop,  22  N.  Y.  535;  Brown  v.  Jones,  46 
Barb.  (N.  Y.)  400. 

West  Virginia. —  Assignee  of  non-negotiable 
instrument  takes  equitable  title  although  he 
can  sue  in  his  own  name.  Bentley  v.  Stand- 
ard F.  Ins.  Co.,  40  W.  Va.  729,  23  S.  E.  584. 

An  agreement  between  a  debtor  and  a  cred- 
itor holding  a  trust  deed,  whereby  the  debtor 
is  to  discontinue  his  efforts  to  prevent  the 
sale  of  land  under  trust  deed,  and  the  cred- 
itor, in  case  he  acquires  title  at  trustee's  sale, 
is  to  select  out  of  the  land  one  hundred  and 
sixty  acres  and  appropriate  it  to  certain 
agreed  purposes,  is,  in  equity,  a  complete  as- 
signment by  the  debtor  of  any  interest  he 
may  have  had  in  the  land  so  to  be  selected. 
Dressor  v.  McCord,  96  111.  389. 

3.  Assignor's  whole  right  passes. —  Ne- 
hraska.—  Hoover  v.  Columbia  Nat.  Bank,  58 
Nebr.  420,  78  N.  W.  717. 

New  Jersey. —  Kennedy  v.  Parke,  17  N.  J. 
Eq.  415. 

New  York. —  Hoyt  v.  Thompson,  3  Sandf. 
(N.  Y.)  416. 

O/iio.— Straus  v.  Wessel,  30  Ohio  St.  211. 

Texas. —  Winn  v.  Fort  Worth,  etc.,  R.  Co., 
12  Tex.  Civ.  App.  198,  33  S.  W.  593. 

See  also  infra,  VII. 
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matter  of  the  assignment/  But,  as  heretofore  seen,  when  the  subject-matter  of 
the  assignment  is  a  mere  possibility  or  expectancy,  the  assignment  tliereof  does 
not  operate  to  vest  any  present  title  thereto  in  the  assignee  thereof,  but  operates 
merely  by  way  of  executory  contract,  to  take  effect  as  an  assignment  when  the 
interest  assigned  becomes  a  vested  interest.^  Such  assignments  have  no  validity 
at  law,  in  the  absence  of  statutes  authorizing  them,  and  fail  in  equity  in  the 
event  that  the  expectancy  is  not  realized.^ 

2.  Qualified  Assignment  —  a.  In  General.  An  assignment  may  be  qualified,^ 
as  well  as  absolute,  and  an  absolute  assignment  may  be  shown  to  be  for  security 
only  ;  ^  but  an  assignment  absolute  on  its  face  will  not  be  construed  to  be  qualified 
unless  very  clearly  shown  to  be  so.^ 

b.  As  Security  For  Debt  —  (i)  In  General.  An  assignment  that  is  made  as 
collateral  security  for  a  debt  gives  the  assignee  only  a  qualified  interest  in  the 
assigned  chose/*^  although  the  assignment  be  absolute  on  its  face.^^    An  assign- 


4.  No  interest  remains  in  assignor. — Loomis 
V.  Smith,  37  Mich.  595;  Papin  v.  Massey,  27 
Mo.  445 ;  Holmes  v.  Bigelow,  3  Desauss. 
(S.  C.)  497. 

5.  Mere  possibilities  and  expectancies. — 
Maryland. —  Cooke  v.  Husbands,  11  Md.  492; 
Hamilton  v.  Rogers,  8  Md.  301. 

Massachusetts. — Osborne  v.  Jordan,  3  Gray 
(Mass.)  277. 

New  York. —  Johnson  v.  Williams,  63  How. 
Pr.  (N.  Y.)  233. 

North  Carolina. —  McDonald  v.  McDonald, 
58  N.  C.  211,  75  Am.  Dec.  434;  McNeeley  v. 
Hart,  32  N.  C.  63,  51  Am.  Dec.  377. 

Rhode  Island. —  Bailey  v.  Hoppin,  12  R.  I. 
560. 

South  Carolina. —  Allston  v.  State  Bank,  2 
Hill  Eq.  (S.  C.)  235. 

See  also  supra,  I,  C;  II,  A;  II,  B,  2. 

6.  Porter  v.  Hanson,  36  Ark.  591 ;  Pierce  v. 
Robinson,  13  Cal.  116;  Jones  v.  New  York, 
90  N.  Y.  387;  Ruple  v.  Bindley,  91  Pa.  St. 
296. 

7.  Herbstreit  v.  Beckwith,  35  Mich.  93. 
See  infra,  VI,  B,  2,  b,  c. 

8.  Bend  v.  Susquehanna  Bridge,  etc.,  Co.,  6 
Harr.  &  J.  (Md.)  128,  14  Am.  Dec.  261; 
Despard  v.  Walbridge,  15  N.  Y.  274;  Wor- 
muth  V.  Tracy,  15  Hun  (N.  Y.)  180.  See 
infra,  VI,  B,  2,  b. 

9.  Presumption,  when  absolute  on  face. — 
Desport  v.  Metcalf,  3  Head  (Tenn.)  424. 

10.  Assignee's  qualified  interest. —  Hudson 
V.  Maze,  4  111.  578 ;  Wilson  v.  Fatout,  42  Ind. 
52. 

See  also,  generally.  Chattel  Mortgages; 
Mortgages;  Pledges. 

11.  Immaterial  that  assignment  is  absolute 
on  its  face. —  Iowa. —  In  absence  of  stipula- 
tion, an  assignment  of  property  to  pay  debts 
is  security  merely,  and  not  payment.  Bebb  .v. 
Preston.  1  Iowa  460. 

New  Jersey. —  Bacon  v.  Kienzel,  (N.  J. 
1891)  21  Atl.  37. 

NeiD  York. —  Assignment  made  to  assignee 
to  collect  and  apply  on  debt  is  prima  facie 
as  security,  and  not  absolute.  Mulford  v. 
Muller,  3  Abb.  Dec.  (N.  Y.)  330,  1  Keyes 
(N.  Y.)  31. 

North  Carolina. —  Where  a  transfer  abso- 
lute in  terms  of  all  the  effects  of  a  firm,  con- 
sisting of  property  and  choses  in  action,  is 
[5] 


made  in  the  firm-name  by  one  partner,  with- 
out the  consent  of  his  copartner,  for  a  cer- 
tain sum  which  is  the  amount  of  the  firm's 
debts,  it  will  be  held  to  be  an  assignment  for 
security.    High  v.  Lack,  61  N.  C.  175. 

Pennsylvania. —  Assignment  may  be  shown 
to  be  a  mortgage  even  though  absolute  in 
form.  Fryer  v.  Rishel,  1  Walk.  (Pa.)  470; 
Price's  Estate,  2  Woodw.  (Pa.)  467. 

United  States. —  A  cashier  of  a  bank  was 
called  to  meet  a  member  of  a  firm  indebted  to 
the  bank,  and  was  then  informed  of  the  fail- 
ing condition  of  the  firm,  and  that  it  desired 
to  save  the  bank  from  loss,  and  he  thereupon 
took  an  assignment  of  the  property  for  an 
expressed  consideration  of  double  the  amount 
of  the  debt.  The  bank  took  possession  under 
the  assignment  and  held  the  property  until 
it  was  taken  away  from  it  under  judicial  pro- 
cess, and  continued  improvements  thereon, 
which  it  paid  with  money  furnished  by  the 
partner  making  the  assignment  and  by  the 
firm  bookkeeper,  and  collected  from  persons 
Avith  whom  the  firm  had  dealings.  It  was  al- 
leged that  the  transfer  was  in  payment  and 
not  as  security,  and  that  the  partner  making 
the  transfer  was  individually  given  the  right 
to  redeem,  and  that  subsequent  payments  were 
made  with  his  money.  The  account  on  the 
books  of  the  bank  was  not  closed  and  no  re- 
ceipt was  given.  In  a  suit  against  the  other 
partner  to  recover  the  debt  it  was  held  that 
the  transfer  was  bv  way  of  security  onlv.  Jar- 
boe  V.  Templer,  38  Fed.  213. 

But  if  the  property  is  assigned  in  payment 
of  a  debt,  the  assignee  takes  a  complete  title 
to  it  as  against  the  assignor  and  those  claim- 
ing under  him,  even  if  it  is  worth  more  than 
the  debt  in  payment  of  which  it  is  given 
(Nathan  r.  King,  51  Cal.  521)  ;  and  an  as- 
signment originally  for  security  may,  by 
agreement  of  the  parties,  be  thereafter  made 
absolute  (Page  r.  Burnstine,  3  ]\IacArthur 
(D.  C.)  194). 

Under  the  Judicature  Act,  an  assignment 
for  security,  the  assignee  to  receive  debts  and 
out  of  them  pay  a  sum  due  to  him  from  the 
assignor,  and  then  pay  the  surplus  to  the 
assignor,  is  an  absolute  assioimient.  Burlin- 
son  r.  Hall.  12  Q.  B.  D.  347,"  48  J.  P.  216.  53 
L.  J.  Q.  B.  222,  50  L.  T.  Rep.  X.  S.  723,  32 
Wkly.  Rep.  492:  Comfort  r.  Betts,  [1891]  1 
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ment  of  property  to  secure  a  debt  does  not  constitute  an  obligation  on  which  suit 
may  be  brought  against  the  assignor,  although  it  may  constitute  such  an  acknowl- 
edgment of  the  debt  as  will  prevent  the  running  of  the  statute  of  limitations.^^ 

(ii)  Rights,  Duties,  akd  Liabilities  of  Parties — (a)  Before  Debt  Paid. 
To  the  extent  of  his  interest,  the  assignee  is  the  owner  of  the  collateral  as  against 
the  assignor  and  those  claiming  under  him,  or  against  attaching  creditors  of  the 
assignor,^^  and  may  sue  thereon  in  his  own  name.^'^  But,  if  all  the  parties  in  inter- 
est are  parties  to  the  suit,  he  can  recover  only  the  amount  necessary  to  pay  his 
debt.^^  His  ownership  of  the  assigned  chose  is  not  such  that  he  can  modify  the 
terms  thereof,^^  or  employ  an  attorney  to  collect,^'^  or  a  watchman  to  protect  the 
same,^^  at  the  expense  of  the  assignor  ;  nor  is  he  such  owner  as  to  make  him  liable 
for  costs  within  a  statute  making  a  person  liable  for  costs  where  the  cause  of  action 
becomes  his  property  by  assign ment.^^  The  interest  of  the  assignor  in  property 
assigned  as  collateral  is  a  valid  subject  of  assignment.^^ 

(b)  After  Debt  Paid.  Where  the  debt  for  which  the  collateral  is  given  is 
paid,  the  right  to  hold  the  collateral  ceases,^^  and  after  that  time  the  assignee  has 


Q.  B.  737,  55  J.  P.  630,  60  L.  J.  Q.  B.  656,  64 
L.  T.  Rep.  N.  S.  685,  39  Wkly.  Rep.  595 ;  In 
re  Bell,  [1896]  1  Ch.  1,  65  L.  J.  Ch.  188,  73 
L.  T.  Rep.  N.  S.  391,  44  Wkly.  Rep.  99. 

12.  Right  to  sue  assignor  —  Statute  of 
limitations. —  Tolles'  Appeal,  54  Conn.  521,  9 
Atl.  402;  Crouse  v.  McKee,  14  N.  Y.  St.  158. 

13.  Ownership  of  assignee.—  California. — 
Matter  of  Phillips,  71  Cal.  285,  12  Pac.  169. 
Where  a  mortgage  was  made  to  secure  a  debt 
and  there  was  a  foreclosure  thereunder  and  a 
decree  of  sale,  and  an  agreement  between  the 
mortgagor  and  the  mortgagee  that  the  order 
of  sale  should  not  issue  for  a  period  agreed 
upon,  and  that  the  mortgagee  should  he  at 
liberty  to  enter  upon  the  premises  and  collect 
the  rents  therefrom  and  apply  them  to  a  sat- 
isfaction of  the  decree,  the  agreement  amounts 
to  an  assignment  of  the  rents  to  tbe  mort- 
gagee for  the  period  named,  unless  the  decree 
is  sooner  satisfied,  and  a  court  of  equity  will 
not  permit  the  mortgagor  to  assert  his  legal 
title  or  to  disturb  the  mortgagee  in  his  pos- 
session.   Frink  v.  Le  Roy,  49  Cal.  314. 

Iowa. —  Henry  v.  Wilson,  85  Iowa  60,  51 
N.  W.  1157. 

Maine. —  Percival  v.  Hichborn,  56  Me.  575. 

Maryland. —  McAleer  v.  Young,  40  Md.  439. 

Massachusetts. —  Sullivan  v.  Sweeney,  111 
Mass.  366. 

New  Jersey. —  A  assigned  a  decree  to  B  for 
which  B  agreed  to  pay  a  specified  portion  of 
the  sum  due  on  the  decree  in  cash,  residue  at 
the  end  of  the  year.  To  secure  the  last  pay- 
ment it  was  agreed  that  A  should  have  a  lien 
upon  the  decree  as  fully  and  as  perfectly  as 
if  the  same  had  not  been  assigned,  and,  in 
case  the  last  sum  was  not  paid,  he  should 
have  power  to  collect  the  same  on  the  decree, 
giving  B  thirty  days'  notice,  and  if  the  sale 
of  the  property  authorized  by  the  decree 
should  bring  more  than  the  last  sum,  the  bal- 
ance was  to  be  paid  to  B.  It  was  held  that 
under  this  assignment  B  had  no  authority  as 
attorney  of  A  to  collect  the  money  and  dis- 
charge the  decree.  Hudson  Mfg.  Co.  v.  El- 
mendorf,  9  N.  J.  Eq.  478. 

New  York. —  Harris  v.  Schultz,  40  Barb. 
(N.  Y.)  315. 
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Texas. —  Schmick  v.  Bateman,  77  Tex.  326, 
14  S.  W.  22. 

14.  Assignee's  right  to  sue. —  Warner  v. 
Wilson,  4  Cal.  310;  Bean  v.  Atlantic,  etc.,  R. 
Co.,  58  Me.  82 ;  Nelson  v.  Edwards,  40  Barb. 

(N.  Y.)  279;  Mandeville  v.  Welch,  5  Wheat. 

(U.  S.)  277,  5  L.  ed.  87. 

As  to  assignee's  right  to  sue  in  his  own 
name  see  infra,  VIII,  A. 

15.  Amount  of  assignee's  recovery. —  Mc- 
Crum  V.  Corby,  11  Kan.  464. 

16.  Cannot  modify  terms  of  chose  assigned. 

—  Litchfield  v.  Garratt,  10  Mich.  426. 

17.  Employment  of  attorney. —  Noonan  v. 
Mechanics',  etc..  Bank,  17  N.  Y.  Suppl.  845, 
44  N.  Y.  St.  768. 

18.  Employment  of  watchman. —  Jarboev. 
Templer,  38  Fed.  213. 

19.  Liability  for  costs. —  Peck  v.  Yorks,  75 
N.  Y.  421. 

But  where  the  assigned  property  is  subject 
to  forfeiture  for  non-payment  of  moneys  on 
account  thereof  by  the  assignor,  the  assignee 
may  incur  such  expenses  at  the  charge  of  the 
assigned  property  as  will  be  necessary  to 
keep  the  same  from  being  forfeited.  Hill  v. 
Eldred,  49  Cal.  398;  Osborn  v.  Thomas,  46 
Barb.  (K  Y.)  514. 

20.  Assignor's  interest  subject  to  assign- 
ment.—  Tracy  v.  G.  H.  Hammond  Co.,  5  N.  Y. 
App.  Div.  39,  40  K  Y.  Suppl.  30,  74  N.  Y.  St. 
640. 

21.  Right  to  hold  collateral  ceases. —  Iowa. 

—  Collins  V.  Jennings,  42  Iowa  447. 
Maine. — Hamlin  v.  European,  etc.,  R.  Co., 

72  Me.  83. 

Massachusetts. —  An  assignee  to  whom 
goods  have  been  assigned  as  security  agreed 
verbally,  in  consideration  of  part  payment  of 
the  debt  and  of  the  deposit  of  securities  for 
the  balance,  to  give  up  all  goods  so  assigned, 
and  did  actually  give  up  all  but  a  small  por- 
tion thereof.  This  portion  was  in  a  loft 
which  the  assignor  had  leased  to  the  assignee, 
and  the  assignee  promised  to  give  up  the  lease 
and  the  key  to  the  premises,  but,  having  failed 
to  do  so,  the  assignor  took  possession  of  the 
property  without  the  assignee's  knowledge. 
It  was  held  that  the  assignee  had  no  lien  on 
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no  interest  in  the  collateral  that  he  can  transfer  to  another.^  The  assignee  is 
liable  to  the  assignor  and  to  the  creditors  of  the  assignor  for  any  balance  realized 
from  the  collateral  over  and  above  the  debt  due  him.^^ 

e.  For  Collection.  When  a  chose,  capable  of  legal  assignment,  is  assigned 
absolutely  to  one,  but  the  assignment  is  made  for  purpose  of  collection,  the 
legal  title  thereto  vests  in  the  assignee,  and  it  is  no  concern  of  the  debtor  that  the 
equitable  title  is  in  another.^'^  The  assignee  may  prosecute  an  action  thereon  in 
his  own  name.^^  But  an  obligation  assigned  in  due  form,  and  in  writing  reas- 
signed to  the  assignor  by  the  assignee,  stating  that  he  agrees  to  pay  all  moneys 
collected  of  the  assignor,  after  expenses  of  collection,  does  not  vest  the  absolute 
title  in  the  assignee  and  an  irrevocable  power  to  collect  a  debt  is  not  in  itself 
an  assignment  of  the  debt.^^  An  assignee  for  collection  merely  has  no  power  to 
transfer  the  assigned  chose.^^ 

C.  Property  Passing"  by  Assignment — l.  In  General.  All  property  and 
property  rights  pass  by  an  assignment  that  are  comprehended  by  the  terms  used 
therein,^  and,  as  hereafter  seen,  such  rights  and  remedies  of  the  assignor  as  are 


the  goods,  the  security  deposited  having 
turned  out  to  be  worthless.  Parks  v.  Hall, 
2  Pick.  (Mass.)  206. 

Texas. —  Lewy  v.  Gilliard,  76  Tex.  400,  13 
S.  W.  304:  Cawthon  v.  Perry,  76  Tex.  383, 
13  S.  W.  268. 

United  States. —  Wilbur  v.  Almy,  12  How. 
(U.  S.)  180,  13  L.  ed.  944. 

See  also,  generally,  Pledges. 

22.  An  assignment  to  a  receiver  in  a  cred- 
itors' suit  becomes  void  as  soon  as  the  debt 
is  satisfied.  The  property  then  reverts  to 
the  assignor  without  formal  reassignment. 
Anderson  v.  Treadwell,  Edm.  Sel.  Cas.  (N.  Y.) 
201. 

23.  Liability  for  balance  realized. —  Henry 
V.  Davis,  7  Johns.  Ch.  (N.  Y.)  40. 

The  assignee  to  whom  property  worth  more 
than  a  debt  is  assigned  as  security  for  such 
debt,  and  to  whom  is  given  power  of  sale,  is 
under  no  further  duty  to  the  assignor  or  his 
creditors  than  to  sell  the  goods  without  un- 
called-for sacrifice  and  in  good  faith.  Cohen 
V.  Wolff e,  12  Mo.  213. 

24.  Vests  legal  title  in  assignee. —  Greig  v. 
Riordan,  99  Cal.  316,  33  Pac.  913. 

25.  Assignee  may  sue  in  his  own  name.— . 
Goodnow  V.  Litchfield,  63  Iowa  275,  19  N.  W. 
226.  As  to  assignee's  right  to  sue  on  his  own 
name,  generally,  see  infra,  VIII,  A. 

26.  Napier  v.  McLeod,  9  Wend.  (N.  Y.) 
120.    See  also  supra,  HI,  E. 

27.  Power  to  collect,  not  an  assignment. — 
Porter  v.  Davis,  2  How.  Pr.  (N.  Y.)  30. 

28.  Assignee's  power  to  -transfer. —  Irish  v. 
Sunderhaus,  122  Cal.  308,  54  Pac.  1113. 

29.  Alabama. —  Assignment  of  an  obliga- 
tion is  an  assignment  of  money  to  be  collected 
thereunder.    Gayle  v.  Benson,  3  Ala.  234. 

Illinois. —  Compare  Glover  v.  Condill,  163 
111.  566,  45  N.  E.  173,  35  L.  R.  A.  360. 

Iowa. — Assignment  of  his  interest  in  the  ac- 
counts of  a  firm,  by  a  member  thereof,  in- 
cludes his  interest  in  an  account  due  the  firm 
by  one  of  the  partners.  Cook  v.  Gilchrist,  82 
Iowa  277,  48  N.  W.  84. 

Maine. —  Assignment  of  property  includes 
the  interest  on  the  proceeds  realized  there- 
from, as  well  as  the  principal.  Gannett  v. 
Cunningham,  34  Me.  56. 


Maryland. — ^An  assignment  of  the  equity 
of  redemption  of  the  assignor  in  certain  prop- 
erty carries  his  equity,  although  the  property 
be  conveyed  by  a  conveyance  absolute  on  its 
face,  but  in  fact  a  mortgage.  Banks  v.  Mc- 
Clellan,  24  Md.  62,  87  Am.  Dec.  594. 

Massachusetts. —  Leonard  v.  Nye,  125  Mass. 
455;  Lea  v.  Robeson,  12  Gray  (Mass.)  280. 
A  transfer  to  A  by  all  the  members  of  a  dis- 
solved firm,  which  voluntarily  dissolved  four 
years  before  the  expiration  of  the  time  lim- 
ited by  the  articles  of  copartnership,  of  "  all 
their  right  and  title  in  and  to  all  and  singular 
the  rights,  privileges  and  interest  secured," 
to  them  by  the  articles  of  copartnership,  was 
held  to  transfer  to  A,  as  partnership  prop- 
erty, to  be  used  by  him  until  the  expiration 
of  the  time  limited  in  the  articles,  all  the 
property  of  the  firm,  although  part  of  such 
property  was  originally  property  of  some  of 
the  individual  partners.  Caswell  v.  Howard, 
16  Pick.  (Mass.)  562,  566.  Compare  Wil- 
liams V.  Williams,  (Mass.  1901)  59  N.  E. 
626;  Woods  V.  Murphy,  (Mass.  1901)  58  N.  E. 
1027. 

Michigan. —  Spicer  v.  Bonker,  45  Mich.  630, 
8  N.  W.  518. 

Missouri. —  See  Morris  v.  Du  Puy,  85  Mo. 
App.  651. 

Nebraska. —  State  v.  School  Dist.,  (Nebr. 
1897)  71  N.  W.  727. 

New  York. — James  v.  Work,  70  Hun  (N.  Y.) 
296,  24  N.  Y.  Suppl.  149,  54  N.  Y.  St.  166. 
An  assignment  by  a  devisee  of  real  estate  of 
all  money  then  being  or  thereafter  coming 
into  the  hands  of  an  executor  is  sufficient  to 
pass  his  claim  against  the  executor  for  return 
of  moneys  arising  from  the  sale  of  real  estate 
by  the  executor  to  pay  debts  and  used  by  him 
for  that  purpose,  personal  property  which  by 
will  was  made  chargeable  with  debts  having 
subsequently  been  discovered.  Couch  r.  Dela- 
plaine,  2  N.  Y.  397.  An  assignment  by  a 
widow  of  her  interest  in  the  residuary  estate 
of  her  husband,  the  husband  having,  by  the 
will  of  his  deceased  father,  an  interest  in  the 
residue  of  his  father's  estate,  vests  in  the  as- 
signee the  interest  of  the  widow  as  a  re- 
siduary legatee  of  her  husband  in  the  interest 
of  her  husband  in  the  estate  of  his  father. 
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incidents  to  the  assigned  property  are  vested  in  the  assignee"  by  virtue  of  the 
assignment.^  A  chose  embraced  within  the  terms  of  an  assignment  will  pass 
thereby,  although,  at  the  time  of  the  assignment,  both  the  assignor  and  assignee 
■were  ignorant  of  the  fact  that  the  assignor  had  an  interest  in  it.^^  But  collateral 
rights  arising  out  of  an  assigned  contract  do  not  pass  by  the  assignment  of  the 
contract.^^ 

2.  Under  General  Terms.  An  assignment  of  all  estate,  of  whatever  nature  or 
kind  soever,^^  or  of  all  personal  property  whatever,^  will  operate  to  pass  to  the 
assignee  clioses  in  action  of  the  assignor.  But  when  such  general  terms  are  used 
in  connection  with  other  terms  customarily  used  to  designate  only  personal  prop- 
erty in  possession,  they  have  been  held  not  to  include  choses  in  action.^ 

3.  Of  Moneys  Due  and  to  Become  Due.  The  term  "  moneys  due,"  used  in  an 
assignment,  has  been  said  to  mean  moneys  payable  at  the  time  when  the  assign- 
ment was  made.^^  Assignments  of  amounts  due  and  to  become  due  until  a  date 
certain  include  amounts  coming  due  on  that  date.^"  If  the  assignment  is  of 
moneys  to  become  due  from  a  particular  person  under  contracts,  or  for  breach  of 
contracts,  it  will  be  construed  to  mean  under  contracts  then  existing.^  An  assign- 
ment of  moneys  to  be  recovered  under  a  contract,  or  to  be  paid  in  settlement 
thereof,  or  on  account  thereof,  by  compromise  or  otherwise,  includes  moneys 
voluntarily  paid  for  labor  done  under  the  contract,  the  contract  having  been 
declared  invalid,^^  or  moneys  paid  by  a  debtor  to  buy  peace.^'^  In  the  absence  of 
stipulation  the  assignment  of  profits  under  contracts  or  arising  out  of  property 


Sanders  v.  Soutter,  136  K  Y.  97,  32  N.  E. 
638,  49  N.  Y.  St.  63  [affirming  17  N.  Y.  Suppl. 
141,  42  N.  Y.  St.  437]. 

Tennessee. —  Gates  r.  Bearden,  ( Tenn.  Ch. 
1897)  42  S.  W.  473;  Daniel  v.  Fain,  5  Lea 
(Tenn.)  319. 

Wisconsin. —  Ellis  v.  Southwestern  Land 
Co.,  (Wis.  1896)  69  N.  W.  363. 

United  States. —  Shoeeraft  v.  Bloxham,  124 
U.  S.  730,  8  S.  Ct.  686,  31  L.  ed.  574. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  138 
et  seq. 

30.  See  infra,  VI,  C,  6. 

31.  Cram  v.  Union  Bank,  1  Abb.  Dec. 
(N.  Y.)  461,  4  Keyes  (N.  Y.)  558  [affirming 
42  Barb.  (N.  Y.)  426]. 

32.  An  assignment  by  a  partner  of  his  in- 
terest in  a  special  partnership  does  not  op- 
erate to  pass  his  right  to  expenses  and  costs 
incurred  as  agent  of  the  partnership.  Stew- 
art V.  Stebbins,  30  Miss.  66. 

33.  All  estate  of  whatever  nature. —  Van 
Pelt  V.  Hurt,  97  Ga.  660,  25  S.  E.  489 ;  Balti- 
more, etc.,  R.  Co.  V.  Countryman,  16  Ind.  App. 
139,  44  N.  E.  265;  Forepaugh  v.  Appold,  17 
B.  Mon.  (Ky.)  625;  Knevals  v.  Blauvelt,  82 
Me.  458,  19  Atl.  818. 

But  a  general  deed  of  assignment  to  trus- 
tees does  not  vest  in  them  the  legal  title  to 
bonds  held  by  the  assignor  so  as  to  authorize 
them  to  sue  thereon  in  their  own  names. 
State  V.  Washington  Bank,  18  Ark.  554. 

34.  All  personal  property  whatever. —  Sher- 
man V.  Dodge,  28  Vt.  26.  An  assignment  of 
"  all  right,  title,  and  interest  in  and  to  all 
property,  real  and  personal,  legal' and  equita- 
ble, which  I  now  own  or  claim  to  own,  or  in 
which  I  have  any  interest,",  is  sufficient  to 
transfer  the  assignor's  shares  of  stock  to  re- 
cover which  he  has  sued,  but  not  to  transfer 
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his  claim  for  services  to  be  rendered  in  that 
suit  subsequently  to  the  assignment.  Ellis  v. 
Southwestern  Land  Co.,  94  Wis.  531,  69  N.  W. 
363.  But  see,  contra,  White  v.  Bobbins,  21 
Minn.  370;  Cook  v.  Conway,  2  Cranch  C.  C. 
(U.  S.)  99,  6  Fed.  Cas.  No.  3,154,  to  the 
effect  that  an  assignment  of  all  assignor's  es- 
tate and  effects  in  possession,  or  which  may 
accrue  and  become  due  and  owing  to  him, 
will  not  transfer  a  mere  possibility  of  a 
legacy. 

35.  General  terms  used  in  connection  with 
other  terms. —  Miller  v.  Paulsell,  8  Mo.  355; 
Kendall  v.  Almy,  2  Sumn.  (U.  S.)  278,  14 
Fed.  Cas.  No.  7,690.    See  also  infra,  VI,  D. 

36.  ]yioneys  due. —  Collins  v.  Janey,  3  Leigh 
(Va.)  389. 

An  assignment  of  all  interest  in  vouchers 
or  warrants  due  under  a  contract  does  not  in- 
clude moneys  subsequently  earned  under  the 
contract.  Ryan  v.  Douglas  County,  47  Nebr. 
9,  66  N.  W.  30. 

Does  not  include  moneys  ,  earned  under  a 
subsequent  contract.  Fierce  v.  Devlin,  22 
N.  Y.  Suppl.  208,  51  N.  Y.  St.  799. 

37.  ]y[oneys  due  and  to  become  due  until  a 
date.— Kendall  v.  Kingsley,  120  Mass.  94; 
Peck-Hammond  Co.  v.  Williams,  77  Miss.  824, 
27  So.  995. 

38.  Moneys  to  become  due  under  contract. 

—  Chicago,  etc.,  R.  Co.  v.  Becker,  33  111.  App. 
290;  Mulhall  v.  Quinn,  1  Gray  (Mass.)  105, 
61  Am.  Dec.  414.  See  4  Cent.  Dig.  tit.  "As- 
signments," §  141. 

39.  Moneys  to  be  recovered,  etc.,  under 
contract. —  Kingsbury  v.  Burrill,  151  Mass. 
199,  24  N.  E.  36. 

40.  Moneys  paid  by  debtor  to  buy  peace. — ■ 
Beran  v.  Tradesmen's  Nat.  Bank,  10  N.  Y. 
Suppl.  677,  32  N.  Y.  St.  999. 
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are  usually  held  to  mean  profits  accruing  subsequently  to  the  assignment.^^  An 
assignment  of  moneys  due  and  to  become  due  under  a  contract  is  not  an  assign- 
ment of  the  contract.^^  But  an  assignment  of  moneys  due  under  a  contract 
includes  moneys  to  become  due  in  payment  of  expenditures  as  well  as  for  labor."^^ 

4.  Of  Contracts.  An  assignment  of  a  contract,  after  the  same  has  been  modi- 
fied by  the  parties  thereto,  is  an  assignment  of  the  contract  as  modified,  and  not 
of  the  original  contract."*^  An  assignment  of  a  continuing  contract  is  not  an 
assignment  of  a  cause  of  action  for  breach  of  contract  by  the  other  contracting 
party  before  the  assignment.^^ 

5.  Of  Evidences  of  Title.  An  assignment  of  the  evidence  of  one's  title  vests 
the  title  to  the  property  of  v^hich  it  is  the  evidence  in  the  assignee.  With  refer- 
ence to  personal  property  not  in  possession  of  the  assignor  the  title  of  the  assignor 
thereto  becomes  vested  in  the  assignee  by  a  transfer  of  the  evidence  of  title.^® 
But  an  assignment  of  the  evidences  of  title-  to  real  estate  vests  in  the  assignee 
thereof  only  the  equitable  title  to  the  land/^ 

6.  Incidents  to  the  Chose  Assigned  —  a.  Rule  Stated  —  (i)  In  Absence  of 
Stipulation.  In  the  absence  of  any  stipulation  or  provision  in  the  contract  of 
assignment  concerning  the  securities  or  other  incidents,  an  unqualified  assign- 
ment of  a  cliose  in  action  carries  with  it,  as  incident  to  the  chose,  all  securities 
held  by  the  assignor  as  collateral  to  the  claim,  and  ail  rights  incidental  thereto,^^ 


41.  Profits  under  contracts. —  Gwin  v.  Biel, 
70  Ind.  505;  Van  Driel  v.  Rosierz,  26  Iowa 
575. 

An  order  by  one  having  a  contract  to  cut 
brush  on  land  for  all  money  that  belonged  to 
him  for  -cutting  the  brush  carries  all  money 
to  be  earned  under  the  contract.  St.  Johns 
V.  Charles,  105  Mass.  262. 

The  assignment  of  the  right  to  do  work  un- 
der a  partially  performed  contract  does  not 
vest  in  the  assignee  the  right  to  recover  re- 
tained percentage  on  work  already  done.  Con- 
nolly V.  Dunbar,  102  Fed.  44. 

42.  Not  an  assignment  of  contract. —  Keef  e 
f.  Flynn,  116  Mass.  563.  An  assignment  of 
"  all  sums  of  money  and  demands  which  at 
any  time  between  the  date  hereof  and  May 
1st  next  may  become  due  to  me  from  A  for 
services  as  subcontractor,  meaning  especially 
to  transfer  all  sums  of  money  falling  due  to 
me  by  said  A  for  work  done  by  me  for  him 
in  the  town  of  W,"  is  not  an  assignment  of 
the  contract  with  A  for  work  in  W  nor  of 
all  sums  that  might  at  any  time  become  due 
thereunder,  but  only  of  sums  earned  before 
May  1st.  Segee  v.  Downes,  143  Mass.  240, 
9  N.  E.  565.  An  agreement  between  a  gov- 
ernment contractor  and  the  surety  on  his 
bond,  by  which  the  surety  agrees  to  advance 
the  money  necessary  to -carry  out  the  con- 
tract and  the  contractor  agrees  to  divide  the 
profits  of  the  contract  with  the  surety,  does 
not  amount  to  a  transfer  of  the  contract  to 
the  surety.    Bowe  v.  U.  S.,  42  Fed.  761. 

43.  Tracy  v.  Waters,  162  Mass.  562,  39 
N.  E.  190. 

44.  Assignment  of  contract  as  modified. — A 

made  an  oral  contract  with  B  for  the  erec- 
tion of  a  house  for  B.  Subsequently  some 
modifications  were  orally  agreed  on.  Then  A 
made  an  assignment  in  writing  as  follows: 
"I  .  .  .  hereby  assign,  set  over  and  transfer 
unto  said  Wood  all  my  right,  title  and  in- 


terest in  and  to  a  certain  contract  with  Den- 
nis Donovan,  which  contract  was  to  build  for 
said  Donovan  a  certain  house  on  Border 
Street."  It  was  held  that  the  assignment  was 
of  the  contract  as  it  was  after  it  was  modi- 
fied.   W^ood  V.  Donovan,  132  Mass.  84. 

45.  Not  assignment  of  cause  of  action  for 
prior  breach. —  Love  v.  Van  Every,  18  Mo. 
App.  196;  Ryan  Vapor  Engine  Co.  v.  Pacific 
Gas  Engine  Co.,  49  Fed.  68,  7  U.  S.  App.  73, 

1  C.  C.  A.  169.  Especially  where  assignor 
admits  that  no  damage  has  accrued  to  him 
by  such  breach.  Chicago  Cheese  Co.  r.  Fogg, 
53  Fed.  72. 

See  also,  on  the  subject  of  contracts,  supra, 
II,  B,  7. 

46.  Personal  property. —  Indiana. — ^Domes- 
tic Sewing  Mach.  Co.  v.  Arthurhultz,  63  Ind. 
322,  holding,  however,  that  when  evidence  of 
ownership  is  conditional  and  shows  that  the 
title  is  to  remain  in  the  original  seller  until 
the  property  is  paid  for,  then  the  assign- 
ment thereof  does  not  vest  the  title  to  the 
property  in  the  assignee  of  the  original  buyer. 

Kansas. —  The  assignment  of  a  certificate 
of  deposit  transfers  to  the  assignee  whatever 
right  or  equity  the  assignor  had  in  the  fund 
thus  represented,  although  such  assignor  may 
not  have  had  full  title  to  the  certificate  or 
immediate  right  to  the  possession  thereof. 
Atchison  First  Nat.  Bank  r.  Wattles,  8  Kan. 
App.  136,  54  Pac.  1103. 

NeiD  York.— Do\ys  r.  Cobb,  12  Barb.  (N.  Y.) 
310. 

North  Carolina. —  Contra,  Wauffh  r.  Miller, 
33  N.  C.  235. 

South  Carolina. —  Southworth  r.  Sebring, 

2  Hill  (S.'C.)  587. 

United  States. —  Adams  v.  Brig  Pilfrrim,  10 
West.  L.  J.  141.  '  ^ 

47.  Real  property. — Helm  v.  Sapp,  19  Kv. 
L.  Rep.  1614,  44  S.  W.  107. 

48.  Alahania. —  Assignment  of  "  the  prop- 
erty known  and  described  as  tlie  Mobile  Daily 
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and  vests  in  the  assignee  the  equitable  title  to  such  collateral  securities  and 


and  Weekly  Register  newspaper,  and  all  the 
property  and  materials  in  and  belonging  to 
the  printing  establishment  thereof,  and  of 
the  job-printing  and  book-binding  establish- 
ment, and  of  the  offices  connected  therewith, 
with  the  rights,  contracts,  and  privileges  at- 
taching thereto,"  does  not  convey  any  inter- 
est in  the  house  and  lot  in  which  the  busi- 
ness is  conducted,  although  it  belongs  to  one 
of  the  assignors  individually  and  has  been 
used  for  the  purposes  of  the  business.  Ra- 
pier V.  Gulf  City  Paper  Co.,  64  Ala.  330. 

California  —  Cross  v.  Sacramento  Sav. 
Bank,  66  Cal.  462,  6  Pac.  94. 

Georgia. — A  demand  of  payment  will  enure 
to  the  assignee.  Banks  v.  Darden,  18  Ga. 
318 

Illinois.— Dor^ej  v.  Wolff,  142  111.  589,  32 
N.  E.  495,  34  Am.  St.  Rep.  99,  18  L.  R.  A. 
428;  Union  Oil  Co.  v.  Maxwell,  33  111.  App. 
421.  But  books  of  account  in  Avhich  assigned 
accounts  are  contained  do  not  pass  by  an  as- 
signment of  the  accounts.  Hudson  v.  Maze, 
4  111.  578. 

Indiana. —  Right  to  keep  tender  of  deed 
good  passes  to  assignee  of  right  to  recover 
purchase-money.  Salem  Bank  v.  Caldwell,  16 
Ind.  469. 

loiva. —  Everett  v.  Central  Iowa  R.  Co.,  73 
Iowa  442,  35  N.  W.  609. 

Kansas. —  Piper  v.  Union  Pac.  R.  Co.,  14 
Kan.  574. 

Kentucky. —  Harrison  r.  Lexington,  etc.,  R. 
Co.,  9  B.  Mon.  (Ky.)  470. 

Maine. —  Assignment  of  a  demand  after  at- 
tachment of  real  estate  thereon  will  pass  the 
equitable  title  to  the  land  to  the  assignee. 
Warren  v.  Ireland,  29  Me.  62. 

Massachusetts. —  Townsend  v.  Tyndale,  165 
Mass.  293,  43  N.  E.  107,  52  Am.  St.  Rep.  513; 
Beharrell  v.  Quimby,  162  Mass.  571,  39  N.  E. 
407;  Codman  v.  Brooks,  159  Mass.  477,  34 
N.  E.  689.  The  right  to  recover  a  dividend 
is  incident  to  a  sale  of  stock.  Ellis  v.  Pro- 
prietors Essex  Merrimack  Bridge,  2  Pick. 
(Mass.)  243. 

Michigan. —  Hilton  v.  Woodman,  124  Mich. 
326,  82  N.  W.  1056;  Hooper  v.  Van  Husan, 
105  Mich.  592,  63  N.  W.  522;  Cadwell  v. 
Pray,  86  Mich.  266,  49  N.  W.  150. 

Minnesota. —  Woodland  Co.  v.  Mendenhall, 
(Minn.  1901)  85  N.  W.  164. 

Mississippi. —  Assignment  of  receipts  from 
an  attorney  for  claims  given  him  for  collec- 
tion carries  with  it  the  equitable  right  to  pro- 
ceeds of  judgment.  Richardson  v.  Lightcap, 
62  Miss.  508. 

Missouri. —  Right  to  a  refund  of  money 
paid  under  a  void  special  tax  bill  does  not 
pass  to  an  assignee  of  land  to  whom  the  bill 
was  delivered  with  other  evidences  of  title. 
Bernays  v.  Wurmb,  4  Mo.  App.  231:  Assign- 
ment of  a  contract  by  which  one  has  a  right 
of  selection  of  land  does  not  assign  right  of 
choice.  McQueen  v.  Chouteau,  20  Mo.  222, 
64  Am.  Dec.  178. 
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New  York. —  Rose  v.  Baker,  13  Barb. 
(N.  Y.)  230.  Assignment  of  a  chose  includes 
profits  to  accrue  on  the  assigned  chose.  Van 
Rensselaer  v.  Read,  26  N.  Y.  558 ;  De  Graf  v. 
Wyckoff,  13  Daly  (N.  Y.)  366  [affirmed  in 
110  N.  Y.  617,  17  N.  E.  869,  16  N.  Y.  St. 
994] ;  Muller  v.  New  York,  29  N.  Y.  Suppl. 
1096,  23  N.  Y.  Civ.  Proc.  261;  Kane  v.  Blood- 
good,  7  Johns.  Ch.  (N.  Y.)  90,  11  Am.  Dec. 
417.  Accumulations  of  income  are  incident 
to  a  debt  so  as  to  pass  by  a  transfer  thereof. 
Morgan  v.  Williams,  66  How.  Pr.  (N.  Y.) 
139.  Assignment  of  all  assignor's  real  estate, 
and  reservations  and  rents  arising  therefrom, 
together  with  all  debts  due  from  rents,  passes 
all  the  covenants,  conditions,  and  rights  of 
entry  connected  with  grants  in  fee  reserving 
rent.  Main  v.  Green,  32  Barb.  (N.  Y.)  448. 
But  an  assignment  of  moneys  to  be  received 
under  a  contract  for  public  work  does  not 
carry  with  it  a  gratuity  of  the  public  given 
by  law  to  the  original  contractor.  Munsell 
V.  Lewis,  4  Hill  (N.  Y.)  635.  Nor  does  a  right 
to  recover  the  amount  of  an  assessment  for 
local  improvements  erroneously  paid  on  a 
lot  pass  to  the  grantee  of  the  lot  as  an  in- 
cident to  the  property.  Pinchbeck  v.  New 
York,  12  Hun  (N.  Y.)  556;  Kitchen  v.  Conk- 
lin,  51  How.  Pr.  (N.  Y.)  308. 

North  Carolina. —  Assignment  of  a  contract 
includes  increased  allowances  for  the  work  to 
be  done  thereunder,  made  by  the  other  con- 
tracting party.  Winslow  v.  Elliott,  50  N.  C. 
111.  The  transfer  by  an  executor  of  property 
of  the  estate,  the  transferee  to  indemnify  the 
executor  against  all  claims  on  him  relative  to 
such  property,  gives  to  the  transferee,  as  be- 
tween himself  and  the  executor,  the  right  to 
t'he  executor's  commissions  allowed  on  ac- 
count of  the  transferred  property.  Burroughs 
r.  McNeill,  22  N.  C.  297. 

Ohio. —  Morgan  v.  Mason,  20  Ohio  401,  55 
Am.  Dec.  464. 

Oregon. —  Assignment  of  a  contract  for  the 
payment  of  the  price  of  goods  sold  carries 
with  it  the  right  to  take  possession  and  re- 
tain the  property  in  the  goods  for  condition 
broken.  Landigan  v.  Mayer,  32  Oreg.  245,  51 
Pac.  649,  67  Am.  St.  Rep.  521. 

Pennsylvania. —  Morris  v.  McCulloch,  83 
Fa.  St.  34,  Assignment  of  a  debt  carries  all 
securities,  although  there  are  several  and  but 
one  is  mentioned.  Hawkins  v.  Oswald,  2 
Woodw.  (Pa.)  395. 

Rhode  Island. — McDonald  v.  Kelly,  14  R.  1. 
335. 

Tennessee. —  Kramer  Wood,  (Tenn.  1899) 
52  S.  W.  1113.  Assignment  of  a  principal 
amount  carries  the  interest.  But  assignment 
of  bonds  has  been  held  not  to  include  de- 
tached coupons.  Mabry  v.  Memphis,  12  Heisk. 
(Tenn.)  539. 

United  States.— George  v.  Tate,  102  U.  S. 
564,  26  L.  ed.  232;  Winstead  v.  Bingham,  4 
Woods  (U.  S.)  510,  14  Fed.  1;  The  Hull  of 
a  New  Ship,  2  Ware  (U.  S.)  203,  12  Fed. 
Cas.  No.  6,859.    A  trade-mark  passes  as  an 
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incidental  rights.*^  An  assignment  of  property  is  an  assignment  of  the  proceeds 
thereof  \^  but  an  assignment  of  expected  proceeds  of  property  is  not  an  assign- 
ment of  the  property.^^  As  the  right  to  the  chose  and  its  incidents  pass  to 
the  assignee  thereof,  so  does  the  right  to  the  remedies  which  the  assignor  had  for 
the  enforcement  of  the  same.^^    Thus,  it  has  been  held  that  an  assignment  of  an 


incident  of  the  assignment  of  all  the  prop- 
erty of  a  firm  or  corporation.  Atlantic  Mill- 
ing Co.  v.  Robinson,  20  Fed.  217;  Morgan  v. 
Rogers,  19  Fed.  596;  Blackwell  v.  Dibrell,  3 
Hughes  (U.  S.)  151,  3  Fed.  Cas.  No.  1,475. 
See  also  Lawrence  v.  Montgomery,  37  Cal. 
183;  Kenedy  v.  Benson,  54  Fed.  836;  Dwight 
V.  Smith,  9  Fed.  795;  Campbell  v.  James,  18 
Blatchf.  (U.  S.)  92,  2  Fed.  338;  Ware  v. 
Brown,  2  Bond  (U.  S.)  267,  29  Fed.  Cas.  No. 
17,170. 

See  4  Cent.  Dig.  tit.  "  Assignments,"  §  145 
et  seq. 

49.  Vests  equitable  title  in  assignee. — Ala- 
bama.—  Black  V.  Everett,  5  Stew.  &  P. 
(Ala.)  60. 

Connecticut. —  Lyon  v.  Summers,  7  Conn. 
399. 

Massachusetts. —  Day  v.  Whitney,  1  Pick. 
(Mass.)  503;  Dunn  v.  Snell,  15  Mass.  481. 

New  Jersey. — Sloan  v.  Sommers,  14  N.  J.  L. 
509. 

South  Carolina. —  Wadsworth  Griswold, 
Harp.  (S.  C.)  17. 

Vermont. —  Batchelder  v.  Jenness,  59  Vt. 
104,  7  Atl.  279. 

Virginia. —  Garland  v.  Richeson,  4  Rand. 
(Va.)  266. 

The  promise  of  third  person  to  pay  debt  of 
another,  if  made  upon  a  valuable  considera- 
tion, is  held  to  be  an  incident  to  the  debt  so 
as  to  pass  by  the  assignment  thereof,  al- 
though not  specifically  assigned.  Lahmers  v. 
Schmidt,  35  Minn.  434,  29  N.  W.  169;  Bar- 
low V.  Myers,  64  N.  Y.  41,  21  Am.  Rep.  582 
[reversing  3  Hun  (N.  Y.)  720,  6  Thomps. 
&  C.  (N.  Y.)  183];  Claflin  v.  Ostrom,  54 
N.  Y.  581;  Craig  v.  Parkis,  40  N.  Y.  181,  100 
Am.  Dec.  469;  Smith  v.  Starr,  4  Hun  (N.  Y.) 
123;  Small  v.  Sloan,  1  Bosw.  (N.  Y.)  352; 
Waring  v.  Cheeseborough,  4  Rich.  (S.  C.) 
243.  The  assignment,  by  a  subcontractor  for 
construction  of  part  of  a  building,  carries 
with  it  an  order  drawn  by  the  contractor  on 
the  owner  in  favor  of  the  subcontractor,  and 
its  acceptance  by  the  owner.  Gallagher  v. 
Nichols,  60  N.  Y.  438,  16  Abb.  Pr.  N.  S. 
(N.  Y.)  337. 

50.  Assignment  of  property  carries  proceeds 
thereof.  Allen  v.  Brown,  51  Barb.  (N.  Y.) 
86  [affirmed  in  44  N.  Y.  228].  Assignment 
of  goods  shipped  after  commencement  of  voy- 
age is  an  assignment  of  the  proceeds.  Hodges 
V.  Harris,  6  Pick.  (Mass.)  360.  Moneys  aris- 
ing from  land  pass  by  assignment  of  all  right, 
title,  and  interest  in  the  land.  Klock  p.  Buell, 
56  Barb.  fN.  Y.)  398. 

51.  Assignment  of  expected  proceeds. — 
Philips  V.  Barbaroux.  2  B.  Mon.  (Ky.)  89; 
Thayer  v.  Havener,  6  Me.  212;  Tie'rnan  v. 
Jackson,  5  Pet.  (U.  S.)  580,  8  L.  ed.  234. 

Assignment  by  a  legatee  of  a  fund  to  be 


realized  from  the  sale  of  land  will  not  pass 
the  title  to  the  land.  Henderson  v.  Hender- 
son, 133  Pa.  St.  399,  19  Atl.  424,  19  Am.  St. 
Rep.  650. 

52.  Passes  right  to  remedies. —  Minnesota. 
—  Schlieman  v.  Bowlin,  36  Minn.  198,  30 
N.  W.  879. 

New  York.— King  V.  Kirby,  28  Barb.  (N.  Y.) 
49;  Rose  v.  Baker,  13  Barb.  (N.  Y.)  230; 
Oertel  v.  Wood,  40  How.  Pr.  (N.  Y.)  10;  Wy- 
man  v.  Smead,  31  How.  Pr.  (N.  Y.)  353. 

North  Carolina. —  Waterman  v.  Williamson, 
35  N.  C.  198. 

OMo.— Whitman  v.  Keith,  18  Ohio  St.  134. 

Pennsylvania. — Farmers',  etc.,  Bank  v.  For- 
dyce,  1  Pa.  St.  454 ;  Mehaffy  v.  Share,  2  Penr. 
&  W.  (Pa.)  361. 

Tennessee. — Kennedy  v.  Howard,  6  Humphr. 
(Tenn.)  64. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  147 ; 
and  infra,  VII,  A,  1. 

As  to  actions  by  assignee  see  infra,  VIII. 

As  to  what  law  governs  as  to  the  remedy 
see  supra,  V,  C. 

Illustrations. —  Thus,  where  the  assignor 
might  have  sued  to  set  aside  a  conveyance 
of  his  debtor  for  fraud  (Emmons  V.  Barton, 
109  Cal.  662,  42  Pac.  303 ;  Billingsley  v.  Clel- 
land,  41  W.  Va.  234,  23  S.  E.  812 ;  Hickox  v. 
Elliott,  10  Sawy.  (U.  S.)  415,  22  Fed.  13), 
or  to  set  aside  a  previous  conveyance  made  by 
himself  on  the  ground  that  it  is  invalid 
(Reeder  Bros.  Shoe  Co.  v.  Prylinski,  102 
Mich.  468,  60  N.  W.  969;  McMahon  v.  Allen, 
35  N.  Y.  403;  Sutton  v.  Hasey,  58  Wis.  556, 
17  N.  W.  416,  under  statute  [but  see  Crocker 
V.  Bellangee,  6  Wis.  645,  ,70  Am.  Dec.  489]  ; 
Traer  v.  Clews,  115  U.  S.  528,  6  S.  Ct.  155, 
29  L.  ed.  467 ) ,  or  to  have  the  same  reformed 
for  fraud  or  mistake  (Bentley  v.  Smith,  1 
Abb.  Dec.  (N.  Y.)  126),  the  assignee  can  so 
sue.  It  has  been  said  that  an  assignment  of 
property  in  transitu  gives  assignee  right  to 
sue  carrier  for  breach  of  contract  of  carriage 
(O'Neill  V.  New  York  Cent.,  etc.,  R.  Co.,  60 
N.  Y.  138  [reversing  3  Thomps.  &  C.  (N.  Y.) 
399];  Waldron  v.  Willard,  17  N.  Y.  466; 
Texas,  etc.,  R.  Co.  v.  Wright,  1  Tex.  App. 
Civ.  Cas.  §  340)  ;  and  that  assignment  of 
personal  property  after  conversion  carries 
the  right  to  sue  for  the  conversion  (Dick- 
son V.  Merchants'  Elevator  Co.,  44  Mo.  App. 
498;  McKeage  v.  Hanover  F.  Ins.  Co.,  81 
N.  Y.  38,  37  Am.  Rep.  471:  Sherman  r. 
Elder,  24  N.  Y.  381  [reversing  1  Hilt. 
(N.  Y.)  -476];  Mahanev  v.  Walsh,  16  N.  Y. 
App.  Div.  601,  44  N.  Y.  Suppl.  969;  Pev- 
ser  V.  MeCarthv,  58  N.  Y.  Super.  Ct.  325, 
11  N.  Y.  Suppl.  631,  33  N.  Y.  St.  761  [but 
see,  contra.  Hicks  v.  Cleveland.  39  Barb» 
(N.  Y.)  573]).  But  compare  Campbell  v. 
Henderson,  70  N.  Y.  Suppl.  1101. 
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interest  in  a  firm  vests  in  the  assignee  the  right  to  sue  for  an  aqcounting  of  the 
firm's  affairs.^^ 

(ii)  Under  Stipulation.  In  assigning  a  chose  in  action,  the  assignor  may 
expressly  assign  the  collateral  securities  held  by  him  to  secure  the  performance 
of  the  duty,  or  other  things  incidental  to  the  chose,^^  or  he  may  assign  the  chose 
and  stipulate  that  the  security  shall  not  be  assigned  with  it.^^ 

b.  Applications  of  Rule  —  (i)  Assignment  of  Claims  of  Labobebs  ob 
Matebialmen.  In  many  of  the  stat6s,  statutes  give  preference  to  laborers  and 
materialmen  for  the  claims  to  payment  of  debts  due  them  for  labor  or  material 
furnished  in  certain  classes  of  undertakings  or  to  certain  classes  of  persons  ;  or, 
in  the  absence  of  statute,  courts  of  equity  recognize  preferential  liens  for  certain 
classes  of  debts,  and  it  has  been  generally  held  that  these  rights  to  priority  of 
payment,  so  given  or  recognized,  pass  to  the  assignees  of  the  claims  of  the  laborer 
or  materialman.^^ 

(ii)  Assignment  of  Judgment.  As  an  incident  to  the  assignment  of  a 
judgment,  the  claim  upon  which  the  judgment  is  founded,  and  all  remedies  inci- 
dent thereto,  pass  by  the  assignment.^^ 

(ill)  Assignment  of  Mobtgage  Secubing  Note.     The  assignment  of  a 


53.  Greenwood  v.  Marvin,  111  N.  Y.  423, 
19  N.  E.  228,  19  N.  Y.  St.  612. 

54.  Chester  v.  Toklas,  (Cal.  1885)  6  Pac. 
85 ;  Chapman  v.  Brooks,  31  N.  Y.  75. 

55.  Stipulation  not  to  assign. —  Cannon  V). 
Kreipe,  14  Kan.  324;  Rolston  v.  Broekway, 
23  Wis.  407. 

56.  Alabama. —  Leftwich  Lumber  Co.  v. 
Florence  Mut.  Bldg.,  etc.,  Assoc.,  104  Ala. 
584,  18  So.  48. 

California. —  Lien  given  laborer  for  work- 
ing on  threshing-machine.  Duncan  v.  Hawn, 
104  Cal.  10,  37  Pac.  626. 

Iowa. —  Lien  on  steamboat  for  supplies. 
Strother  v.  The  Steamboat  Hamburg,  11  Iowa 
59. 

Maine. —  IRight  of  priority  for  wages  on  in- 
solvency of  employer.  McAvity  v.  Lincoln 
Pulp,  etc.,  Co.,  82  Me.  504,  20  Atl.  82. 

Michigan. —  Right  to  require  corporation  to 
see  that  labor-claims  are  paid  before  paying 
contractors  or  subcontractors.  Dudley  v.  To- 
ledo, etc.,  R.  Co.,  65  Mich.  655,  32  N.  W.  884; 
Martin  v.  Michigan,  etc.,  R.  Co.,  62  Mich.  458, 
29  N.  W.  40. 

Minnesota. —  Clifford  v.  Northern  Pac.  R. 
Co.,  55  Minn.  150,  56  N.  W.  590.  Right  of 
laborer  to  sue  on  bond  required  by  law  to  be 
given  for  his  benefit.  Salisbury  v.  Keigher, 
47  Minn.  367,  50  N.  W.  246;  Sepp  v.  McCann, 
47  Minn.  364,  50  N.  W.  246. 

Neio  York. —  Right  to  enforce  labor-claim 
against  stock-holder  of  a  corporation.  Krauser 
V.  Ruckel,  17  Hun  (N.  Y.)  463.  But  a  labor- 
claim  entitled  to  preference  in  the  event  that 
a.n  employer  corporation  goes  into  the  hands 
of  a  receiver  is  not  entitled  to  preference  in 
the  hands  of  an  assignee  who  took  the  same 
before  the  time  when  the  corporation  went 
into  the  receiver's  hands.  People  v.  Reming- 
ton, 45  Hun  (N.  Y.)  329  [affirmed  in  109 
N.  Y.  631,  16  N.  E.  680,  15  N.  Y.  St.  993]. 

Pennsylvania. —  Fink's  Appeal,  (Pa.  1886) 
6  Atl.  384;  Riddlesburg  Coal,  etc.,  Co.'s  Ap- 
peal, 114  Pa.  St.  58,  6  Atl.  381.  All  rights 
assignor  would  have  had.    Allentown  Nat. 
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Bank  v.  Helios  Dry  Color,  etc.,  Co.,  9  Pa. 
Super.  Ct.  275. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Allen,  1  Tex. 
App.  Civ.  Cas.  §  570;  Texas,  etc.,  R.  Co.  v. 
McMullen,  1  Tex.  App.  Civ.  Cas.  §  160. 

United  States. —  Laborer's  lien  for  prefer- 
ence out  of  the  estate  of  insolvent  in  bank- 
ruptcy passes  by  an  assignment  of  his  claims, 
after  the  filing  of  the  petition.  In  re  Camp- 
bell, 102  Fed.  686.  Equitable  lien  on  railroad 
for  labor  and  supplies  passes  with  assignment 
of  supply  or  labor-claim.  Union  Trust  Co.  v. 
Walker,  107  U.  S.  596,  2  S.  Ct.  299,  27  L.  ed. 
490.  Right  of  payment  out  of  funds  in  hands 
of  receiver  for  goods  furnished  to  receiver 
passes  with  assignment  of  the  claim  for  the 
purchase-price  of  the  goods.  Burnham  v. 
Bowen,  111  U.  S.  776,  4  S.  Ct.  675,  28  L.  ed. 
596. 

As  to  assignment  of  mechanics'  liens,  gen- 
erally, see  Mechanics'  Liens. 

But  it  has  been  said  that  the  assignment  of 
a  claim  for  which  the  assignor  has  a  special 
lien  before  action  brought  destroys  the  right 
of  lien,  and  that  a  reassignment  does  not  re- 
store the  right.  Beifeld  v.  International  Ce- 
ment Co.,  79  HI.  App.  318  ;•  Goodman,  etc.,  Co. 
V.  Pence,  21  Nebr.  459,  32  N.  W.  219 ;  Tewks- 
bury  V.  Bronson,  48  Wis.  581,  4  N.  W. 
749. 

57.  Mansfield  v.  Hoagland,  52  111.  320; 
Frost  V.  Parker,  65  Iowa  178,  21  N.  W.  507; 
Bolen  Crosby,  49  N,  Y.  183;  Hagemann's 
Appeal,  88  Pa.  St.  21 ;  In  re  Baldwin,  4  Pa. 
St.  248;  Fox  v.  Foster,  4  Pa.  St.  119;  Foster 
V.  Fox,  4  Watts  &  S.  (Pa.)  92.  In  Barker  V. 
Gilliam,  5  Iowa  510,  it  was  decided  that  the 
assignment  of  a  judgment  and  the  demand 
upon  which  it  was  founded  carried  with  it,  as 
an  incident,  the  promise  of  a  purchaser  of 
property  on  which  the  judgment  was  a  lien  to 
pay  the  judgment  if  the  judgment  creditor 
would  forbear  from  the  enforcement  of  the 
lien  for  a  reasonable  time,  and  it  was  further 
decided  that  the  assignee  could  sue  in  his  own 
name  on  such  promise. 
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mortgage  will  not  carry  with  it,  as  an  incident,  the  note  to  secure  which  the 
mortgage  was  given. 

(iv)  AssiomiENT  OF  Note  Secured  by  Mortgage.  But  if  the  holder  of 
a  note  secured  by  mortgage  assigns  the  note,  without  specially  assigning  the 
mortgage,  it  has  uniformly  been  held  that  the  mortgage  passes  to  the  assignee  of 
the  note  as  an  incident  to  the  assignment  of  the  note.^^  It  has  been  said  that, 
where  the  assignment  of  a  note  is  without  recourse,  the  security  will  not  pass  as 
an  incident  thereto.^ 

(v)  AssiGmiENT  OF  Purchase- Money  Debt.  A  class  of  cases  also  fre- 
quently occurring,  where  this  doctrine  is  applied,  is  that  of  the  lien  of  the 
vendor  for  unpaid  purchase-money,  whether  the  lien  arises  by  inference  or  out 
of  express  contract,  w^iich  is  held  to  pass  by  an  assignment  of  the  purchase-money 
debt.ei 

7.  As  Affected  by  Intention  of  Parties.  To  ascertain  the  intention  of  the 
assignor  and  assignee  as  to  what  interests,  rights,  or  property  they  intended 
should  pass  under  the  assignment,  and  to  carry  out  such  intention,  as  nearly  as 


As  to  assignment  of  judgments,  generally, 
see  Judgments. 

58.  Does  not  pass  note. —  Cooper  v.  New- 
land,  17  Abb.  Pr.  (K  Y.)  342;  Wright  v. 
Eaves,  10  Rich.  Eq.  (S.  C.)  582.  But  see 
Belden  v.  Meeker,  2  Lans.  (N.  Y.)  470,  where 
it  was  said  that  the  assignment  of  a  bond  and 
mortgage,  and  the  moneys  due  and  to  grow 
due  thereon,  carries  by  its  terms  a  note  foi 
which  they  were  held  as  collateral. 

As  to  assignment  of  mortgages,  generally, 
see  Mortgages. 

59.  Passes  mortgage. —  California. —  Hurt 
V.  Wilson,  38  Cal.  263. 

Illinois. —  Himrod  v.  Bolton,  44  111.  App. 
516. 

Indiana. —  Kemp  v.  Dickson,  Wils.  (Ind.) 
42. 

Louisiana. — Perot  v.  Levasseur,  21  La.  Ann. 
529 ;  Terrill  v.  Gamblin,  10  La.  Ann.  623. 

New  York. —  Cooper  v.  Newland,  17  Abb. 
Pr.  (N.  Y.)  342. 

Ohio. —  Swartz  v.  Leist,  12  Ohio  St.  419. 

Pennsylvania. —  Dubois'  Appeal,  38  Pa.  St. 
231,  80  Am.  Dec.  478. 

South  Carolina. —  Wilson  v.  Dean,  21  S.  C. 
327;  Cleveland  v.  Cohrs,  10  S.  C.  224;  Wright 
V.  Eaves,  10  Rich.  Eq.  (S.  C.)  582. 

Tennessee. —  Cleveland  v.  Martin,  2  Head 
(Tenn.)  128. 

Texas. —  Cannon  v.  McDaniel,  46  Tex.  303. 

West  Virginia. — -  Briggs  v.  Enslow,  44 
W.  Va.  499,  29  S.  E.  1008 ;  Thomas  v.  Linn, 
40  W.  Va.  122,  20  S.  E.  878. 

Assignment  of  notes  given  for  a  title  bond 
will  not  pass  interest  in  the  land.  Morrison 
V.  Chambers,  122  N.  C.  689,  30  S.  E.  141. 

Right  of  the  mortgagor  to  sue  his  grantor 
for  breach  of  covenant  of  title  does  not  pasa 
by  an  assignment  of  a  note  secured  by  mort- 
gage. Kansas  City  Invest.  Co.  v.  Fuiton,  86 
Mo.  App.  138.  . 

As  an  incident  to  the  transfer  of  notes  se- 
cured by  mortgage,  agreements  made  be- 
tween mortgagees  as  to  the  priority  of  their 
respective  mortgages,  and  agreements  between 
the  mortgagor  and  mortgagee  concerning 
credits  on  the  mortgage  debt,  pass  to  a  trans- 


feree of  the  debt  and  enure  to  the  benefit  or 
operate  to  the  detriment  of  the  assignee,  as 
the  case  may  be,  although  not  expressly  as- 
signed. Crow  V.  Vance,  4  Iowa  434,  The 
right  of  one  purchasing  land  subject  to  a 
mortgage  to  have  his  claim  for  services  ren- 
dered to  the  mortgagor  applied  on  the  mort- 
gage debt,  under  an  agreement  with  the  mort- 
gagee that  this  should  be  done,  may  be  en- 
forced by  the  assignee  of  the  land  and  of  the 
claim  for  services  of  his  assignor  against  the 
assignee  of  the  mortgage.  Hartley  v.  Tatham, 
1  Rob.  (N.  Y.)  246,  26  How.  Pr.  (N.  Y.)  158. 

60.  Note  assigned  "without  recourse." — 
Johnson  v.  Nunnerly,  30  Ark.  153;  Schnebly 
V.  Ragan,  7  Gill  &  J.  (Md.)  120,  28  Am.  Dec. 
195.  Contra,  Kemp  v.  Dickson,  Wils.  (Ind.) 
42. 

61.  Passes  vendor's  lien. — Alabama. — Grif- 
fin V.  Camack,  36  Ala.  695,  76  Am.  Dec.  344. 

Indiana. —  Perry  v.  Roberts,  30  Ind.  244,  95 
Am.  Dec.  689. 

Iowa. — -^aramore  v.  Nabers,  42  Iowa  659. 

Kentucky. —  Summers  v.  Kilgus,  14  Bush 
(Ky.)  449;  Guy  v.  Butler,  6  Bush  (Ky.)  508  ; 
Forwood  V.  Dehoney,  5  Bush  (Ky.)  174:  Ed- 
wards V.  Bohannon,  2  Dana  (Ky. )  98;  John- 
ston V.  Gwathmey,  4  Litt.  (Ky.)  317.  14  Am. 
Dec.  135;  Kenny  v.  Collins,  4  Litt.  (Kv.) 
289. 

Louisiana. —  Swan  r.  Gayle,  24  La.  Ann. 
498.  But  the  right  of  a  vendor  to  have  sale 
dissolved  for  failure  of  the  payment  of  the 
purchase-price  does  not  pass  by  an  assign- 
ment of  the  purchase-money  notes.  Swan  v. 
Gayle,  24  La.  Ann.  498.  But  see  Castle  V. 
Floyd,  38  La.  Ann.  583. 

Maryland. —  See,  contra,  Iglehart  v.  Ar- 
miger,  1  Bland  (Md.)  519. 

See  also  Judgments;  Vendor  and  Pur- 
chaser. 

The  seller's  lien  on  personal  property,  re- 
served by  the  contract  of  sale,  passes  as  an 
incident  to  the  transfer  of  notes  given  to  wit- 
ness the  purchase-price.  Ross-IVIeehan  Brake 
Shoe  Foundrv  Co.  v.  Pascagoula  Ice  Co.,  72 
Miss.  608,  18  So.  364;  Estv  v.  Graham,  46 
N.  H.  169. 
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may  be  done  without  violence  to  the  language  used  by  them,  is,  as  in  the  case 
of  other  contracts,  a  cardinal  rule.^^ 

D.  Interpretation  of  Assig"nment  — l.  In  General.  In  the  construction 
of  assignments,  the  intention  of  the  parties  is  to  be  sought  in  the  words  and 
language  employed,  and,  if  the  words  are  free  from  ambiguity  and  express 
plainly-  the  purpose  of  the  instrument,  there  is  no  occasion  for  interpretation.^ 
But  surrounding  circumstances  may^  be  considered  in  order  to  more  perfectly 
understand  the  intention  of  the  parties.^^ 

2.  Ambiguity.  If  the  contract  of  assignment  is  ambiguous  or  uncertain  in  its 
terms,  it  has  been  said  that  the  assignment  should  be  construed  most  strictly 
against  the  assignor ;  that  the  extent  of  an  interest  transferred  in  general 
terms  should  be  construed  as  limited  by  a  special  designation  of  the  right  or 
property  transferred  ;  that  if  the  general  terms  used  in  the  contract  in  describ- 
ing the  subject-matter  of  the  assignment  are  broad  enough  to  cover  both  choses 
which  the  assignor  could  vahdly  assign  and  choses  the  assignment  of  which  would 
render  it  void,  the  assignment  should  be  considered  to  include  only  those  choses 
which  the  assignor  could  validly  assign;^  and  that  when  the  parties,  by  their 


62.  Weavers.  Stacy,  (Iowa  1898)  75  N.  W. 
640;  Pass  v.  McRea,  36  Miss.  143;  Lanigan  v. 
Bradley,  50  N.  J.  Eq.  201,  24  Atl.  505;  Thomas 
V.  Schumacher,  17  N.  Y.  App.  Div.  441,  45 
N.  Y.  Suppl.  166;  Jaffe  v.  Bowery  Bank,  31 ' 
Misc.  (N.  Y.)  778,  65  N.  Y.  Suppl.  210. 

As  to  the  intention  of  the  parties  as  gov- 
erning the  interpretation  of  assignments,  gen- 
erally, see  infra,  VI,  D,  1. 

Extent  and  limits  of  rule. —  But  a  mere  un- 
executed intention  to  assign  cannot  operate 
as  an  assignment.  Harris  v.  Earle,  4  Harr. 
&  J.  (Md.)  274;  Patty  v.  Jones,  (Miss.  1893) 
13  So.  931 ;  Hopkins  v.  Gallatin  Turnpike 
Co.,  4  Humphr.  (Tenn.)  402.  And  if  the  lan- 
guage employed  in  an  instrument  by  the  par- 
ties thereto  has  a  well-ascertained  meaning 
and  does  not  include  a  chose  which  the  par- 
ties intended  to  convey  thereby,  the  instru- 
ment will  not  operate  as  an  assignment  of 
that  chose.  Belknap  v.  Belknap,  128  Mass. 
14;  Patty  V.  Jones,  (Miss.  1893)  13  So.  931; 
Talcott  V.  Wabash  R.  Co.,  66  Hun  (N.  Y.) 
456,  21  N.  Y.  Suppl.  618,  50  N.  Y.  St. 
423. 

63.  As  to  what  law  governs  in  the  inter- 
pretation of  assignments  see  supra,  Y,  B. 

64.  Assignments  are  to  be  read  and  under- 
stood according  to  the  natural  and  obvious 
import  of  the  language  employed,  without  re- 
sorting to  subtle  and  forced  constructions  for 
the  purpose  of  either  limiting  or  extending 
their  operation.  Courts  cannot  correct  sus- 
pected errors,  omissions,  or  defects,  or,  by 
construction,  vary  the  contract  of  the  parties 
if  the  words  employed  convey  a  definite  mean- 
ing, and  if  there  is  no  contradiction  or  am- 
biguity in  the  difTerent  parts  of  the  same  in- 
strument, then  the  apparent  meaning  must 
be  regarded  as  the  one  intended. 

Alabama. —  Behr  v.  Gerson,  95  Ala,  438,  11 
So.  115. 

Massachusetts. —  Weed  v.  Jewett,  2  Mete. 
(Mass.)  608,  37  Am.  Dec.  115. 

New  York. —  An  assignment  by  two  to  se- 
cure their  liabilities  for  assignor  does  not  se- 
cure their  several  liabilities.    Yelverton  v. 
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Shelden,  2  Sandf.  Ch.  (N.  Y.)  481.  See  also 
Schoonmaker  v.  Hoyt,  148  N.  Y.  425,  42  N.  E. 
1059. 

Pennsylvania. —  Moore's  Appeal,  92  Pa.  St. 
309. 

Tennessee. —  Quinby  v.  Merritt,  11  Humphr. 
(Tenn.)  439. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  131 
ct  seq. ;  supra,  VI,  C,  7 ;  and,  generally.  Con- 
tracts. 

65.  Surrounding  circumstances  considered. 

—  Heron  v.  Saucer,  13  Ind.  148;  Wormuth 
V.  Tracy,  15  Hun  (N.  Y.)  180;  Tingle  v. 
Fisher,  20  W.  Va.  497. 

Illustration.—  S  assigned  to  K  &  Co.  books 
of  account  "  for  the  payment  of  my  indebted- 
ness to  them,  due  and  to  become  due."  At 
time  S  owed  K  &  Co.  over  one  thousand  dol- 
lars and  K  &  Co.  were  indorser's  on  S's  note 
for  five  hundred  dollars,  which  note  was  not 
then  due,  but  which  they  paid  when  it  be- 
came due,  and  S  owed  them  two  hundred  and 
twenty-five  dollars  in  addition.  They  collected 
on  accounts  more  than  enough  to  pay  the  one 
thousand  dollars,  and  indorsed  the  balance 
on  the  note  for  five  hundred  dollars.  Under 
circumstances  shown  by  parol  it  was  held 
that  the  five  hundred  doHars  was  an  indebted- 
ness to  become  due,  and  not  a  mere  contingent 
liability,  and  that  the  balance  was  properly 
applied  on  it.  Kellogg  v.  Barber,  14  Barb. 
(N.  Y.)  11. 

66.  Construed  strictly  against  assignor. — 
Swan  V.  Warren,  138  Mass.  11.  See  also, 
generally,  Contracts. 

67.  General  terms  limited  by  special  desig- 
nations.—  Moses  V.  Murgatroyd,  1  Johns.  Ch. 
(N.  Y.)  473.  An  assignment  of  all  estate, 
etc.,  as  at  large  and  fully  explained  by  a 
schedule  thereof  annexed,  is  restricted  and 
conveys  nothing  more  than  is  contained  in 
the  schedule.  Scott  v.  Coleman,  5  Litt.  ( Ky. ) 
349,  15  Am.  Dec.  71.  See  also,  generally, 
Contracts. 

68.  Miller  v.  Williamson,  5  Md.  219;  Arm- 
strong V.  Mutual  L.  Ins.  Co.,  20  Blatchf. 
(U.  S.)  493,  11  Fed.  573. 
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acts,  have  placed  a  certain  construction  o^>  their  contract,  that  construction  should 
be  given  weight.^^ 

3.  Consisting  of  Several  Writings.  Where  an  assignment  consists  of  several 
writings,  all  of  such  writings  should  be  considered  together  in  order  to  determine 
the  meaning  of  tlie  parties.™ 

E.  Restrictions  and  Conditions.  With  reference  to  restrictions  and  con- 
ditions in  contracts  concerning  the  assignment  thereof,  it  may  be  said  that  these 
are  usually  construed  to  be  for  the  benefit  of  the  debtor  party  thereto,  and  that 
if  he  does  not  see  fit  to  invoke  his  rights  others  cannot  complain.''^  Stipulations 
against  assignment  are  not  intended  to  prevent  assignment  as  collateral.'^  But 
parties  may  expressly  or  impliedly  stipulate  that  an  assignment  shall  make  the 
contract  void,  and  an  assignment  in  violation  of  such  stipulation  would  not  vest 
any  rights  in  the  assignee.'^^ 

F.  Priorities — l.  In  General.  In  determining  the  priority  of  assignments 
the  date  on  which  an  assignment  purports  to  have  been  made  \&  jprima  facie  the 
date  on  which  it  was  made.''* 

2.  As  Between  Assignee  and  Assignor's  Creditors.  As  between  an  assignee  of 
a  chose  in  action  and  the  creditors  of  the  assignor,  the  assignee  will  be  entitled  to 
priority,  within  tlie  limitations  applicable  to  fraudulent  conveyances  '^^  and  this 


69.  Construction  by  parties. —  Boyd  v.  Mc- 
Naugliton,  51  Pa.  St.  225.  See  also,  gen- 
erally, Contracts. 

70.  See,  generally,  Conteacts. 

An  absolute  assignment  of  stock  to  one  and 
the  instrument  executed  by  the  assignee  and 
his  surety  simultaneously,  setting  forth  the 
object  of  the  assignment,  are  one  and  the 
same  transaction.  Parks  v.  Comstock,  59 
Barb.  (N.  Y.)  16. 

When  an  assignment  is  written  on  the  back 
of  an  instrument  and  refers  to  it  in  express 
language,  and  conveys  the  same  property,  the 
contract  may  be  looked  to  in  construing  the 
assignment.    Cuthbert  -v.  Wolfe,  19  Ala.  373. 

71.  In  whose  favor  construed. —  Iowa. — 
Wilson  V.  Renter,  29  Iowa  176. 

Massachusetts. —  Staples  v.  Somerville,  176 
Mass.  237,  57  N.  E.  380. 

Montana, —  Board  Trustees  School  Dist. 
No.  1  V.  Whalen,  17  Mont.  1,  41  Pac.  849. 

New  Jersey. —  Burnett  i'.  Jersey  City,  31 
N.  J.  Eq.  341. 

Neio  York. —  Fortunato  v.  Patten,  147  N.  Y. 
277,  41  K  E.  572,  69  N.  Y.  St.  671. 

South  Dakota. —  Sykes  v.  Canton  First  Nat. 
Bank,  2  S.  D.  242,  49  N.  W.  1058. 

See  supra,  note  39,  p.  21;  and  generally, 
Contracts. 

Where  an  assignment  is  made  on  a  condi- 
tion subsequent  it  is  not,  ^lecessarily,  avoided 
by  a  breach  of  the  condition  if  the  breach  does 
not  prejudice  the  assignor.  De  Forest  r. 
Bates,  1  Edw.  (N.  Y.)  394. 

72.  Stipulation  against  assignment. —  Nor- 
ton r.  Whitehead,  84  Cal.  263,  24  Pac.  154, 
18  Am.  St.  Rep.  172. 

Where  a  contract  provided  that  it  should 
not  be  negotiable  or  assignable,  and  that  the 
purchase-money  should  be  payable  to  the  ven- 
dor, and  to  him  only  and  to  none  other,  it 
was  held  that  the  contract  could  be  assigned 
as  collateral  security.  Butler  V.  Rockwell, 
14  Colo.  125,  23  Pac.  462. 

73.  Assignments  in  violation  of  stipula4> 


tions. —  Board  Trustees  School  Dist.  No.  1  v. 
Whalen,  17  Mont.  1,  41  Pac.  849;  Grigg  v. 
Landis,  19  N.  J.  Eq.  350. 

A  sale  of  standing  timber,  title  reserved  in 
vendor  until  paid  for,  vendee  to  make  certain 
payments  before  removing  the  timber,  upon 
default  wherein  the  vendor  was  to  have  the 
option  to  avoid  the  contract.  With  the  con- 
sent of  the  vendor  the  vendee  made  a  contract 
for  the  sale  of  the  timber,  the  agreement  being 
that  this  consent  should  not  be  construed  to 
be  a  waiver  on  the  part  of  the  vendor  of  any 
right  under  the  original  contract,  and  if  the 
original  vendee  defaulted  the  buyer  was  to 
have  the  right  to  cut  the  timber  on  the  same 
terms.  It  was  held  that  an  assignment  to  a 
third  party  without  the  consent  of  the  vendor 
was  void.  Jackson  v.  Sessions,  109  Mich. 
216,  67  N.  W.  315. 

A  stipulation  that  one  party  is  to  have  a 
right  to  retain,  out  of  moneys  due  under  a 
contract,  sufficient  to  pay  laborers  and  ma- 
terialmen cannot  operate  to  deprive  the  con- 
tractor of  the  right  to  assign  money  due  or 
to  become  due  under  the  contract  to  a  person 
who  advanced  money  to  carry  on  the  work. 
Shannon  v.  Hoboken,  37  N.  J.  Eq.  123.  But 
see  Greenville  Sav.  Bank  r.  Lawrence,  76 
Fed.  545,  42  U.  S.  App.  179,  22  C.  C.  A.  646. 

Persons  whose  claims  for  labor  or  material 
against  a  public  contractor  arose  a  year  after 
the  assignment  by  him  of  his  rights  under 
the  contract  are  not  within  the  protection  of 
an  act  providing  that  nO  contractor  for  pub- 
lic work  shall  make  an  assignment  of  his 
contract  while  the  debts  of  contrftctors,  la- 
borers, or  workmen  remain  unpaid.  Mc- 
Broom's  Appeal,  44  Pa.  St.  92. 

74.  Date  of  assignment. —  Sandidge  v. 
Graves,  1  Patt.  &  H.  (Va.)  101. 

75.  Following  rules  applicable  to  fraudu- 
lent conveyances. —  Alabama. —  Falkner  v. 
Jones,  12  Ala.  165. 

California. —  Early  r.  Redwood  City,  57 
Cal.  193. 

[VI.  F.  2] 
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is  true,  although  the  assignment  be  made  as  collateral  merely  or  for  the  purpose  of 
paying  the  assignee  and  others  to  whom  he  is  to  distribute  the  money  realized,''^ 
although  the  debtor  has  not  been  notified  of  the  assignment  and  the  chose  has 
been  attached  or  garnished  in  his  hands  as  the  property  of  the  assignor  by  the 
creditors  of  the  latter,  who  have  instituted  their  proceedings  without  notice  of  the 
assignment,''^  and  regardless  of  the  fact  whether  the  moneys  assigned  are  due  at 


Louisiana. —  Hopkins  v.  Pratt,  7  La.  ^nn. 
336. 

Maine. —  Brett  v.  Thompson,  46  Me.  480. 
Maryland. —  Baldwin    v.    Wright,    3  Gill 
(Md.)  241. 

Massachusetts. —  See  Carroll  v.  Sullivan, 
103  Mass.  31. 

Missouri. —  But  the  assignee  for  value  of 
a  distributive  share  in  the  estate  of  a  dece- 
dent takes  the  same  subject  to  debts  of  the 
distributee  to  the  estate.  Ford  v.  O'Donnell, 
40  Mo.  App.  51. 

^ew  Jersey. —  Crater  v.  Crater,  32  N.  J.  Eq. 
484. 

ISfciD  York. —  See  Yorke  v.  Conde,  66  Hun 
(N.  Y.)  316,  20  N.  Y.  Suppl.  961,  49  N.  Y. 
St.  544.  Compare  Kinney  v.  Reid  Ice-Cream 
Co.,  57  N.  Y.  App.  Div.  206,  68  N.  Y.  Suppl. 
325. 

North  Carolina. —  When  a  debt  is  not  spe- 
cifically assigned,  but  is  one  of  a  number  of 
similarly  assigned  debts,  a  court  of  equity 
will  not  permit  the  assignee  to  hold  the  same, 
to  the  exclusion  of  creditors  of  the  assignor, 
without  showing  that  the  remaining  debts  as- 
signed are  insufficient  to  satisfy  his  claim. 
Perry  r.  Merchants'  Bank,  69  N.  C.  551. 

South  Carolina. —  Money  paid  to  an  attor- 
ney to  be  applied  on  certain  judgments  which 
he  had  obtained  for  the  judgment  creditors, 
but  which  were  not  so  applied,  when  assigned 
by  the  judgment  debtor  to  other  creditors  of 
his  belongs  to  such  other  creditors  in  prefer- 
ence to  the  judgment  creditor.  Huntingdon 
V.  Spann,  1  McCord  Eq.  (S.  C.)  167;  Slater 
V.  Gaillard,  3  Brev.  (S.  C.)  115. 

Tennessee. —  Flickey  v.  Loney,  4  Baxt. 
(Tenn. )  169.  But  proceedings,  in  court 
charged  with  the  distribution  of  a  fund,  show- 
ing the  assignment  are  sufficient.  Nelson  v. 
Trigg,  7  Lea  (Tenn.)  69. 

United  States. —  See  Hubbard  r.  Tiirner,  2 
McLean  (U.  S.)  519,  12  Fed.  Cas.  No.  6,819. 

See  4  Cent.  Dig.  tit.  "  Assignments,"  §  152; 
and  generally,  Fraudulent  Conveyances. 

76.  Assignment  as  collateral. —  Porter  v. 
Bullard,  26  Me.  448 ;  Wheeler  v.  Emerson,  44 
N.  H.  182;  Claflin  v.  Kimball,  52  Vt.  6.  See 
Finnigan  v.  Floeck,  8  Tex.  Civ.  App.  518,  28 
S.  W.  268,  where  it  was  held  that  one  who  is 
not  under  obligations  to  make  advances  to 
another,  but  who  has  taken  an  assignment  of 
a  chose  from  that  other  to  secure  a  preexist- 
ing indebtedness  and  such  advances  as  he  may 
make,  is  not  entitled,  as  against  a  creditor 
of  the  assignor  garnishing  the  chose,  to  pay- 
ment out  of  the  chose  of  advances'  made  by 
him  after  garnishment. 

Valuable  consideration  must  support  as- 
signment made  as  collateral.  Langley  v. 
Berry,  14  N.  H.  82;  Giddings  v.  Coleman,  12 
N.  li.  153. 

[VI,  F,  2] 


77.  Notice  to  debtor. — Alabama.— Jones  i). 
Lowery  Banking  Co.,  104  Ala.  252,  16  So.  - 
75. 

California. —  Morgan  v.  Lowe,  5  Cal.  325, 
63  Am.  Dec.  132. 

Colorado. —  Chamberlin  v.  Gilman,  10  Colo. 
94,  14  Pac.  107;  Kitzinger  v.  Beck,  4  Colo. 
App.  206,  35  Pac.  278. 

Connecticut. —  Clark  v.  Connecticut  Peat 
Co.,  35  Conn.  303;  Willes  v.  Pitkin,  1  Root 
(Conn.)  47.  Contra,  Vanbuskirk  v.  Hart- 
ford F.  Ins.  Co.,  14  Conn.  141,  36  Am.  Dec. 
473;  Judah  v.  Judd,  5  Day  (Conn.)  534; 
Woodbridge  v.  Perkins,  3  Day  (Conn.)  364. 

Georgia. —  Whitten  v.  Little,  2  Ga.  Dec. 
99. 

Illinois.—  Knight  v.  Griffey,  161  111.  85,  45 
N.  E.  727;  Price  v.  German  Exch.  Bank,  60 
111.  App.  418;  Knight  v.  Griffey,  57  111.  App. 
583;  Gregg  v.  Savage,  51  111.  App.  281.  Coii- 
tra,  Moore  v.  Gravelot,  3  111.  App.  442.  In 
Illinois  one  cannot  transfer  a  chose  in  action, 
as  against  an  attaching  or  garnishing  cred- 
itor, after  the  institution  of  the  attachment 
or  garnishment  proceeding.  Commercial  Nat. 
Bank  v.  Payne,  161  111.  316,  43  N.  E.  1070. 
Neither  as  against  the  attaching  creditor  who 
has  commenced  a  suit,  or  as  against  other 
attaching  creditors  who,  under  the  garnish- 
ment law,  are  entitled  to  share  alike  in  the 
attached  fund  by  reason  of  their  having  re- 
covered judgment  at  the  same  term  of  court. 
Reeve  v.  Smith,  113  111.  47. 

Indiana.—  In  Indiana,  upon  proceedings 
supplemental  to  execution,  both  the  judgment 
debtor  and  his  debtor  are  necessary  parties 
and  both  must  be  served,  and  if,  before  ser- 
vice is  had  on  the  judgment  debtor,  he  as- 
signs the  debt,  nothing  can  be  recovered  by 
the  process,  although  the  assignment  be  to 
assignees  in  bankruptcy.  Hoadley  v.  Cay- 
wood,  40  Ind.  239. 

Iowa. —  McGuire  v.  Pitts,  42  Iowa  535 ; 
Easley  v.  Gibbs,  29  Iowa  129 ;  Weire  v.  Daven- 
port, 11  Iowa  49,  77  Am.  Dec.  132;  Smith  v. 
Clarke,  9  Iowa  241. 

Kentucky. —  West  v.  Sanders,  1  A.  K. 
Marsh.  (Ky.)  108;  Manly  v.  Bitzer,  12  Ky. 
L.  Rep.  262. 

Louisiana. —  See,  contra,  Golsan  v.  Powell, 
32  La.  Ann.  521;  Carlin  v.  Dumartrait,  8 
Mart.  N.  S.  (La.)  212. 

Mame.— Littlefield  v.  Smith,  17  Me.  327. 

Maryland. —  Myer  v.  Liverpool,  etc.,  Ins. 
Co.,  40  Md.  595;  Baldwin  v.  Wright,  3  Gill 
(Md.)  241. 

Massachusetts. —  Kimball  v.  Le  Pert,  1  Al- 
len (Mass.)  469;  Gardner  v.  Hoeg,  18  Pick.- 
(Mass.)  168;  Brown  v.  Maine  Bank,  11  Mass. 
153;  Dix  v.  Cobb,  4  Mass.  508;  Perkins  v. 
Parker,  1  Mass.  117.  But  see  Brown  v.  Fos- 
ter, 4  Cush.  (Mass.)  214. 
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the  time  of  the  assignment  or  are  to  become  due  thereafter But,  unless  such 
notice  be  given  prior  to  the  entry  of  a  judgment  against  the  debtor  garnishee, 
the  creditor  will  be  entitled  to  a  preference  over  the  assignee.'^^ 

3.  As  Between  Assignee  and  Prior  Lien-Holders.  An  assignee  of  a  chose  in 
action  takes  the  same  subject  to  valid  liens  on  the  same  at  the  time  of  the 
assignment.^*^ 

4.  As  Between  Successive  Assignees  —  a.  In  General.  A  subsequent  assignee, 
buying  with  notice  of  a  prior  assignment,  takes  the  chose  subject  to  the  rights  of 
the  prior  assignee  ;     and,  as  heretofore  seen,  the  general  rule  is  that,  as  between 


Minnesota. —  MacDonald  v.  Kneeland,  5 
Minn.  352. 

Mississippi. —  Schoolfield  v.  Hirsh,  71  Miss, 
55,  14  So.  528,  42  Am.  St.  Rep.  450.  Contra, 
Hart  V.  Forbes,  60  Miss.  745. 

Missouri. —  Smith  v.  Sterritt,  24  Mo.  260. 

NeiD  Hampshire. —  Sleeper  v.  Weymouth, 
26  N.  H.  34. 

Neio  Jersey. —  Kaf es  v.  McPherson,  ( N.  J. 
1895)  32  Atl.  710;  Board  of  Education  v. 
Duparquet,  50  N.  J.  Eq.  234,  24  Atl.  922. 

ISfeio  York. —  Coates  v.  Emporia  First  Nat- 
Bank,  91  N.  Y.  20  [reversing  47  N.  Y.  Super. 
Ct.  322]  :  Callanan  v.  Edwards,  32  N.  Y.  483. 
Contra,  Bishop  v.  Garcia,  14  Abb.  Pr.  N.  S. 
(N.  Y.)  69. 

Oregon. —  Meier  v.  Hess,  23  Oreg.  599,  32 
Pac.  755. 

Pennsylvania. —  Pellman  v.  Hart,  1  Pa.  St. 
263.  Contra,  Miner  v.  Kosek,  7  Kulp  (Pa.) 
72.  Under  the  Pennsylvania  statute  an  as- 
signee in  bankruptcy  is  not  a  hona  fide  as- 
signee, so  as  to  require  notice  to  him  of  an 
attachment  of  debtor's  effects  on  execution. 
Cowden  v.  Pleasants,  9  Pa.  St.  59. 

Rhode  Island. —  Tieruay  v.  McGarity,  14 
R.  I.  231;  Tracy  v.  Mc(Jarty,  12  R.  I.  168. 

South  Carolina. —  BiscbaiT  v.  Ward,  5  S,  C. 
140;  Brown  v.  Minis,  1  McCord  (S.  C.)  80. 

Tennessee. —  Johnson  v.  Irby,  8  Humphr. 
(Tenn.)  654.  Contra,  Rodes  v.  Haynes,  95 
Tenn.  673,  33  S.  W.  564;  Robertson  v.  Baker, 
10  Lea  (Tenn.)  300;  Penniman  v.  Smith,  5 
Lea  (Tenn.)  130. 

Vermont. —  See,  contra,  Nichols  v.  Hooper, 
61  Vt.  295,  17  Atl.  134. 

England. —  Davis  v.  Freethy,  24  Q.  B.  D, 
522,  59  L.  J.  Q.  B.  318;  Badeley  v.  Consoli- 
dated Bank,  38  Ch.  D.  238,  57  L.  J.  Ch.  468, 
59  L.  T.  Rep.  N.  S.  419,  36  Wkly.  Rep.  745; 
In  re  General  Horticultural  Co.,  32  .Ch.  D. 
512.  55  L.  J.  Ch.  608,  54  L.  T.  Rep.  N.  S.  898, 
34  Wkly.  Rep.  681. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  153. 

78.  Time  when  moneys  are  due. —  Smith  v. 
Jennings,  15  Gray  (Mass.)  69. 

79.  Debtor  must  be  notified  when. —  Iowa. 
—  Walters  v.  Washington  Ins.  Co.,  1  Iowa 
404,  63  Am.  Dec.  451. 

Kentucky. —  Where  attached  property  was 
sold  by  order  of  court  and  the  proceeds  paid 
to  the  attaching  creditor  under  order  of  court, 
and,  subsequently,  the  jvidgment  was  set  aside 
and  the  suit  dismissed  as  having  been  im- 
properly instituted,  and  thereafter  the  defend- 
ant conveyed  his  interest  in  the  property,  it 
was  held  that  the  creditors  could  retain  the 
amount  due  them,  but  not  the  amounts  paid 


them  for  costs  in  the  attachment  proceedings. 
Jackson  v.  Holloway,  14  B.  Mon.  (Ky.) 
108. 

Massachusetts. —  Wood  v.  Partridge,  11 
Mass.  488. 

Minnesota. —  But  see  MacDonald  v.  Knee- 
land,  5  Minn.  352,  where  a  judgment  rendered 
against  the  debtor  of  the  assignor,  upon  gar- 
nishment at  the  instance  of  a  creditor  of  the 
assignor,  was  set  aside  before  any  part  of  the 
judgment  had  been  paid,  at  the  suit  of  an  as- 
signee whose  judgment  antedated  the  garnish- 
ment, but  who  had  not  given  notice  thereof. 
It  was  there  said  that  a  party  making  an  ab- 
solute assignment  of  a  chose  in  action  parts 
with  all  his  interest  in  the  same,  and  a  sub- 
sequent'attaching  creditor  or  assignee  can  ac- 
quire no  interest  therein;  that  if  the  debtor 
pays  the  assignor  without  notice  of  the  as- 
signment the  latter  will  be  held  to  have  re- 
ceived the  same  as  trustee  for  the  assignee, 
and  even  a  judgment  obtained  against  the 
debtor  as  garnishee,  before  payment  thereof, 
will  not  defeat  the  rights  of  the  assignee  — 
at  least  where  the  facts  proved  in  the  action 
to  set  aside  the  judgment  disclose  superior 
equities  in  the  assignee. 

Missouri. —  Richards  V.  Griggs,  16  Mo.  416, 
57  Am.  Dec.  240. 

Pennsylvania. — Bishel  v.  Echert,  3  Leg.  Op. 
(Pa.)  375. 

80.  California. —  Early  v.  Redwood  City, 
57  Cal.  193. 

Florida. —  Randall  v.  Archer,  5  Fla.  438. 
loioa. —  Hetherington  v.  Hayden,  11  Iowa 
335. 

Massachusetts. —  First  Ward  Nat.  Bank  t\ 
Thomas,  125  Mass.  278;  Coverdale  v.  Aldrich, 
19  Pick.  (Mass.)  391. 

New  York. —  Corning  v.  White,  2  Paige 
(N.  Y.)  567,  22  Am.  Dec.  659. 

Pennsylvania.—  Franklin  F.  Ins.  Co.  V. 
West,  8  Watts  &  S.  (Pa.)  350. 

A  assigned  a  claim,  upon  which  he  had 
brought  suit,  toafether  with  all  the  avails  of 
the  suit,  to  a  trustee  for  certain  persons,  first 
deducting-  and  paying  out  of  any  money  that 
might  be  realized  all  charo-es  for  costs  and  at- 
torney's fees.  It  was  held  that  a  trust  was 
thereby  created  in  favor  of  the  attorney  for 
fees  and  disbursements  in  suit  on  the  claim. 
Tyler  v,  Mayre,  95  Cal.  160,  27  Pac.  160,  30 
Pac.  196. 

81.  Takes  subject  to  rights  of  prior  as- 
siccnee. —  rili)wis. —  Ostertag  r.  Evans,  176 
111.  215.  52  N.  E.  255. 

7o?^?a. —  Heins  v.  Wicke.  102  Iowa  396,  71 
N.  W.  345. 

[VI,  F,  4,  a] 
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successive  assignees  of  the  same  chose  in  action  from  the  same  assignor,  the 
assignee  prior  in  point  of  time  is  prior  in  point  of  right  even  though  he  lias  failed 
to  give  notice  of  the  assignent  to  the  debtor,  and  a  subsequent  assignee,  who  took 
without  notice  of  the  prior  assignment,  has  given  notice  to  the  debtor  of  the 
assignment  to  him,^^  although  the  courts  of  the  United  States  and  of  some  of 
the  states  hold  to  the  contrary  view.^^    But,  as  between  successive  assignees  tak- 


Kentucky. —  McCormac  v.  Smith,  3  T.  B. 
Mon.  (Ky.)  429. 

'New  York. —  People  n.  Syracuse  Third  Nat. 
Bank,  159  N.  Y.  382,  54  N.  E.  35. 

Oklahoma. —  Gillette  v.  Murphy,  7  Okla.  91, 
54  Pac.  413. 

Ohio. —  Creed  V.  Lancaster  Bank,  1  Ohio 
St.  1. 

Tennessee. —  Paul  v.  Williams,  12  Lea 
(Tenn.)  215. 

Wisconsin. —  Leonard  v.  Burgess,  16  Wis. 
41. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  149 
et  seq.;  and  supra,  III,  B,  4. 

82.  Notice  to  debtor. — A  laha ma. — Hatchett 
V.  Molton,  76  Ala.  410. 

California. — Chandler  v.  People's  Sav.  Bank, 
61  Cal.  396;  Fore  v.  Manlove,  18  Cal.  436. 

Indiana. —  White  v.  Wiley,  14  Ind.  496. 

Iowa. —  Moore  v.  Lowrey,  25  Iowa  336,  95 
Am.  Dec.  790. 

■Kansas. —  Sargent  v.  Kansas  Midland  R. 
Co.,  48  Kan.  672,  29  Pac.  1063. 

Kentucky. —  Madeiras  v.  Catlett,  7  T.  B. 
Mon.  (Ky.)  475;  Talbot  v.  Cook,  7  T.  B.  Mon. 
(Ky.)  438;  Millar  v.  Field,  3  A.  K.  Marsh. 
(Ky.)  104. 

Maryland. —  Clary  v.  Grimes,  12  Gill  &  J. 
(Md.)  31;  Gill  v.  Clagett,  4  Md.  Ch.  153. 

Massachusetts. —  Putnam  v.  Story,  132 
Mass.  205;  Thayer  v.  Daniels,  113  Mass.  129. 

Minnesota. —  MacDonald  V.  Kneeland,  5 
Minn.  352. 

Mississippi. —  Fitch  v.  Stamps,  6  How. 
(Miss.)  487. 

New  Hampshire. —  Hale  v.  Nashua,  etc.,  R. 
Co.,  60  N.  H.  333. 

Neio  York. —  Chester  v.  Jumel,  125  N.  Y. 
237,  26  N.  E.  297,  35  N.  Y.  St.  4  [reversing 
5  N.  Y.  Suppl.  809,  24  N.  Y.  St.  214]  ;  Muir 
V.  Schenck,  3  Hill  (N.  Y.)  228,  38  Am.  Dec. 
633;  Bradley  v.  Root,  5  Paige  (N.  Y.)  632. 
But  see  People  v.  Syracuse  Third  Nat.  Bank, 
159  N.  Y.  382,  54  N.  E.  35;  Parks  v.  Innes, 
33  Barb.  (N.  Y.)  37. 

Ohio.— Torter  v.  Dunlap,  17  Ohio  St.  591. 

Pennsylvania. — Sibbald's  Estate,  18  Pa.  St. 
240;  Inglis  v.  Inglis,  2  Dall.  (Pa.)  45,  1  L.  ed. 
282.  See  also  Johnson  v.  Allegheny  City,  139 
Pa.  St.  330,  20  Atl.  999. 

South  Carolina. —  Southworth  v.  Sebring, 
2  Hill  (S.  C.)  587;  Maybin  v.  Kirby,  4  Rich. 
Eq.  (S.  C.)  105. 

Texas. —  Harris  County  v.  Donaldson,  20 
Tex.  Civ.  App.  9,  48  S.  W.  791. 

Vermont. —  Ormsby  v.  Fifield,  38  Vt.  143. 

West  Virginia. — Tingle  v.  Fisher,'  20  W.  Va. 
497;  Clarke  v.  Hogeman,  13  W.  Va.  718. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  150; 
and  supra,  III,  B,  4,  a. 

A  contractor  verbally  agreed  that  if  defend- 
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ants  would  furnish  him  money  he  would  turn 
over  to  them  moneys  he  was  to  receive  in  pay- 
ment of  a  certain  contract.  The  defendants 
thereupon  furnished  the  money  to  him.  Sub- 
sequently he  assigned  in  writing  to  plaintiff 
the  money  to  be  paid  to  him  under  the  con- 
tract, but,  upon  obtaining  a  draft  for  the 
money,  he  gave  the  draft  to  defendants,  who 
held  other  security  for  the  money  they  had 
advanced  to  the  contractor.  It  was  held  that 
defendants  were  entitled  to  the  draft  and 
that  plaintiff's  right  to  the  security  held  by 
defendants  could  not  be  determined  in  an  ac- 
tion brought  by  plaintiff  to  recover  the  pro- 
ceeds of  the  draft  from  defendants.  Yorke  v. 
Conde,  66  Hun  (N.  Y.)  316,  20  N.  Y.  Suppl. 
961,  49  N.  Y.  St.  544. 

An  order  on  a  city  comptroller  by  a  con- 
tractor with  the  city  to  make  payments  to 
his  subcontractor,  according  to  partial  and 
final  estimates  of  the  city  engineer,  as  the 
work  progressed,  was  held  to  give  such  sub- 
contractor a  priority  of  right  to  reserve  funds 
under  the  contract  —  the  contract  providing 
for  the  payment  of  seventy  per  cent  as  the 
work  progressed,  and  thirty  per  cent  upon  its 
completion  —  as  against  a  subsequent  as- 
signee claiming  under  an  assignment  of  all 
funds  due  the  contractor.  Seattle  v.  Liber- 
man,  9  Wash.  276,  37  Pac.  433. 

83.  Contrary  view. — Merchants',  etc.,  Bank 
V.  Hewitt,  3  Iowa  93,  66  Am.  Dec.  49;  Mur- 
doch V.  Finney,  21  Mo.  138  [but  see  Thomas 
V.  Liebke,  13  Mo.  App.  389]  ;  Burck  v.  Taylor, 
152  U.  S.  634,  14  S.  Ct.  696,  38  L.  ed.  578; 
Spain  V.  Bent,  1  Wall.  (U.  S.)  604,  17  L.  ed. 
619;  Judson  v.  Corcoran,  17  How.  (U.  S.) 
612,  15  L.  ed.  231 ;  Methven  v.  Staten  Island 
Light,  etc.,  Co.,  66  Fed.  113,  35  U.  S.  App.  67, 
13  C.  C.  A.  362;  Farmers',  etc.,  Bank  17.  Far- 
well,  58  Fed.  633,  19  U.  S.  App.  256,  7  C.  C.  A. 
391;  In  re  Gillespie,  15  Fed.  734;  Brice  v. 
Bannister,  3  Q.  B.  D.  569,  47  L.  J.  Q.  B.  722, 
38  L.  T.  Rep.  N.  S.  739,  26  Wkly.  Rep.  670; 
Johnstone  v.  Cox,  16  Ch.  D.  571;  Meux  v. 
Bell,  1  Hare  73,  6  Jur.  123,  11  L.  J.  Ch.  77, 
23  Eng.  Ch.  73 ;  Loveridge  v.  Cooper,  2  L.  J. 
Ch.  0.  S.  75,  3  Russ.  31,  27  Rev.  Rep.  1,  3 
Eng.  Ch.  1 ;  Dearie  v.  Hall,  2  L.  J.  Ch.  O.  S. 
62,  3  Russ.  1,  27  Rev.  Rep.  1,  3  Eng.  Ch.  1; 
Foster  v.  Blackstone,  2  L.  J.  Ch.  84,  1  Myl. 
&  K.  297,  7  Eng.  Ch.  297. 

But,  in  order  to  be  entitled  to  priority,  a 
subsequent  assignee  must  be  a  bona  fide  pur- 
chaser, and  one  who  takes  an  assignment  for 
a  preexisting  debt  is  not  such.  Walker  t\ 
Miller,  11  Ala.  1067;  Frow  v.  Downman,  11 
Ala.  880;  Schwartz  v.  Jenney,  21  Hun  (N.  Y.) 
33;  Evertson  V.  Evertson,  5  Paige  (N.  Y.) 
644;  Harris  v.  Horner,  21  N.  C.  455,  30  Am. 
Dec.  182  ;  The  Elmbank,  72  Fed.  610. 
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mg  equal  equitable  titles,  the  rule  is  that  the  one  obtaining  the  legal  title  will 
prevail. ^"^ 

b.  Under  Reeopding  Acts.  But,  where  the  statutes  of  a  state  require  the 
recording  of  transfers  of  certain  classes  of  choses  in  action,  an  assignee  who  fails 
to  record  his  assignment  will  have  no  priority  over  a  subsequent  assignee  who 
places  his  assignment  of  record.^^ 

e.  Under  Stipulations  in  Contract  Out  of  Which  Chose  Arises.  The  parties  to 
the  contract  out  of  which  the  chose  arises  may,  in  their  contract,  provide  for  the 
manner  of  assignment  of  rights  arising  thereunder ;  and,  if  they  do  so,  an  assignee 
whose  assignor  complies  with  the  contract  provisions  concerning  assignments  of 
rights  thereunder  will  be  preferred  to  one  who  claims  by  prior  assignment  of  such 
rights,  but  whose  assignment  is  not  made  in  conformity  with  the  provisions  of  the 
contract.^^ 

d.  Where  Portions  of  the  Same  Debt  Are  Assigned  to  Several  Assignees. 

Where  fractional  parts  of  a  debt  secured  by  lien  are  successively  assigned  to  dif- 
ferent persons,, and  the  proceeds  of  the  property  subject  to  the  lien  are  insufficient 
to  pay  them  all,  they  take  pro  rata,  and  not  in  the  order  of  their  assignment.^^ 

e.  Where  Prior  Assignee  Forfeits  His  Rights.  A  prior  assignee  may  forfeit 
his  right  by  permitting  his  assignor  to  remain  in  possession  of  the  evidences  of 
the  chose,  whereby  the  assignor  is  enabled  to  dispose  of  it  to  a  subsequent  bona 
fide  assignee  for  value,^^  or  by  his  laches  in  standing  by  and  permitting  a  subse- 
quent honafide  assignee  for  value  to  recover  on  the  chose.^^ 

VII.  RIGHTS  AND  LIABILITIES  OF  PARTIES. 
A.  In  General — l.  Rule  Stated.    As  heretofore  seen,  the  general  rule  is 
that  the  unqualified  assignment  of  a  chose  in  action  vests  in  the  assignee  the  title 


84.  Legal  title  better  than  equitable  title. 

—  Carlisle  v.  Jumper,  81  Ky.  282;  Judson  v. 
Corcoran,  17  How.  (U.  S.)  612,  15  L.  ed.  231; 
Hallas  V.  Robinson,  15  Q.  B.  D.  288,  54  L.  J. 
Q.  B.  364,  33  Wkly.  Rep.  246 ;  Joseph  v.  Lyons, 
15  Q.  B.  D.  280,  54  L.  J.  Q.  B.  1,  51  L.  T.  Rep. 
N.  S.  740,  33  Wkly.  Rep.  145. 

85.  Peabody  v.  Lewiston,  83  Me.  286,  22 
Atl.  171.    See  supra,  III,  F. 

86.  The  assignment  of  a  contract  is  cum 
onere,  and  the  right  of  laborers  for  the  con- 
tractor to  be  paid  out  of  the  moneys  to  be- 
come due  under  the  contract  will  be  preferred 
to  the  claim  of  the  assignee  of  the  contract. 
Union  Pac.  R.  Co.  v.  Douglas  County  Bank, 
42  Nebr.  469,  60  N.  W.  886. 

Where  a  contract  provided  that  moneys  to 
be  earned  thereunder  should  not  be  assigned 
without  the  consent  of  the  other  contracting 
party,  and  that  no  assignee  should  acquire 
any  right  to  such  moneys  unless  the  other 
party  had  so  consented.  It  was  held  that  a 
prior  assignee  without  such  consent  could  not 
acquire  any  rights  to  such  moneys  as  against 
a  subsequent  assignee  with  such  consent. 
Fortunato  v.  Patten,  147  K  Y.  277,  41  N.  E. 
572,  69  N.  Y.  St.  671  \_reversing  5  Misc.  (N.  Y.) 
234,  25  N.  Y.  Suppl.  333,  54  N.  Y.  St.  832]. 

Where  an  assignment  is  made  with  power 
of  revocation  a  subsequent  assignment  of  the 
chose  revokes  the  first  assignment.  McCor- 
nick  V.  Sadler,  14  Utah  463,  47  Pac.  667. 

87.  Pro  rata  taking. —  Moore's  Appeal,  92 
Pa.  St.  309;  Hancock's  Appeal,  34  Pa.  St. 
155;  Perry's  Appeal,  22  Pa.  St.  43,  60  Am. 


Dec.  63;  Donley  v.  Hays,  17  Serg.  &  R.  (Pa.) 
400. 

In  equity,  assignments  of  portions  of  the 
same  debt,  made  at  the  same  time,  and  not 
accepted  by  the  debtor,  are  equal  in  equity. 
Skobis  V.  Ferge,  102  Wis.  122,  78  N.  W.  426. 

88.  Assignor  allowed  to  retain  possession 
of  evidences. —  Wilson  v.  Heslep,  4  Cal.  300; 
Mitchell  V.  Cook,  17  How.  Pr.  (N.  Y.)  110; 
Gamble  t).  Carlisle,  6  Ohio  Dec.  48. 

A  subsequent  assignee  of  book-accounts  and 
bills  receivable,  who  notifies  the  debtor  of 
such  assignment,  has  a  superior  title  to  that 
of  a  prior  assignee  thereof,  who  has  failed  to 
give  such  notice,  especially  where  the  accounts 
and  bills  were  left  with  the  assignor  for  col- 
lection, and  the  second  assignee  took  posses- 
sion thereof  without  notice  of  the  prior  as- 
signment. Graham  Paper  Co.  v.  Pembroke, 
124  Cal.  117,  56  Pac.  627,  71  Am.  St.  Rep.  26, 
44  L.  R.  A.  632. 

But  the  mere  fact  that  the  assignor  is  per- 
mitted to  remain  in  possession  of  land  to 
which  the  assigned  contract  relates  is  not,  if 
made  upon  a  valuable  consideration,  sufficient 
to  make  the  assignment  fraudulent  as 
against  his  creditors.  Dodge  V.  Brokaw,  32 
N.  J.  Eq.  154. 

89.  Laches  of  prior  assignee. —  IMontioello 
Sav.  Bank  r.  Stuart.  73  Mo.  App.  279.  Whore 
a  foreign  government  seized  goods  insured  by 
a  marine  policy  of  assurance,  the  underwriters 
acknowledged  the  loss,  pnid  the  policy,  the 
owners  having  abandoned  the  goods  to  them, 
and  afterward,  under  a  convention  between 
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thereto  to  the  same  extent  as  the  assignor  had  it  at  the  date  of  the  assignment, 
and  no  more.^*^  But  the  rule  is  subject  to  the  quaUlication  that,  where  one  places 
in  the  hands  of  another  evidences  that  that  other  is  the  absolute  owner  of  a  chose, 
an  assignment  by  the  latter  will  vest  in  a  hona  fide  assignee  of  the  chose  for  a 
valuable  consideration  the  title  thereto  as  against  the  true  owner.^^  The  interest 
of  the  assignee,  whether  it  is  legal  or  equitable,  will  be  protected  by  courts  of  law 
and  courts  of  equity  against  all  persons  having  notice  thereof ;  and  the  remedies 
open  to  the  assignor  for  the  enforcement  of  the  obligation  are  open  to  the  as- 
signee.^^  The  rights  and  liabiHties  of  the  parties  —  assignor,  assignee,  and  debtor  — 
are  such  as  would  naturally  follow  from  the  operation  of  the  rules  above  stated.^* 


the  United  States  and  the  foreign  government, 
the  latter  agreed  to  pay  claims  advanced  on 
account  of  seizure  of  the  goods  and  made  an 
award  to  the  assured  on  account  thereof,  the 
assured  transferring  such  award  to  a  third 
person,  and  after  that  the  United  States,  un- 
der an  agreemeht  with  the  foreign  govern- 
ment, agreed  to  pay  such  award  and  con- 
firmed the  right  of  the  assignee  of  the  claim, 
the  underwriters  all  the  time  not  taking  any 
steps  to  protect  their  interest,  it  was  held 
that  the  assignee  was  entitled  to  the  amount 
of  the  award  as  against  the  underwriters. 
Mercantile  Mar.  Ins.  Co.  v.  Corcoran,  1  Gray 
(Mass.)  75. 

90.  Only  assignor's  rights  vest  in  assignee. 
— .California. —  Bullard  v.  Kinney,  10  Cal.  60. 

Colorado. — Moflfatt  V.  Corning,  14  Colo.  104, 
24  Pac.  7.  - 

Illinois. —  Brooks  v.  Record,  47  111.  30; 
Brown      Morgan,  4  111.  App.  233. 

Indiana. —  Sims  v.  Wilson,  47  Ind.  226 ; 
Smith  V.  Rogers,  14  Ind.  224. 

Kentucky. —  Ward  v.  Kenton,  Ky.  Dec.  3  ; 
Ward  f7.  Fox,  Hughes  (Ky.)  406;  Eagan  v. 
Hinch,  Hughes  (Ky.)  93. 

Maryland. —  Green  v.  Early,  39  Md. '223; 
Phalen  v.  State,  12  Gill  &  J.  (Md.)  18. 

Massachusetts. —  Belknap  v.  Belknap,  5  Al- 
len (Mass.)  468. 

Missouri. —  Hill  v.  McPherson,  15  Mo.  204, 
55  Am.  Dec.  142. 

New  York. —  Chambers  v.  Lancaster,  160 
N.  Y.  342,  54  N.  E.  707  [affirming  3  N.  Y. 
App.  Div.  215,  38  N.  Y.  Suppl.  253]  ;  Sara- 
toga County  Bank  v.  King,  44  N.  Y.  87 ;  Fos- 
ter V.  Magee,  2  Lans.  (N.  Y.)  182;  Jones  v. 
Savage,  24  Misc.  (N.  Y.)  158,  53  N.  Y.  SuppL 
308. 

Oregon. —  Brower  Lumber  Co.  v.  Miller,  28 
Oreg.  565,  43  Pac.  659,  52  Am.  St.  Rep.  807. 

South  Carolina. —  Elders  v.  Vauters,  4 
Desauss.  (S.  C.)  155. 

Tennessee. —  Trabue  v.  Bankhead,  2  Tenn. 
Ch.  412. 

Wisconsin. —  Kelley  v.  Schupp,  60  Wis.  76, 
18  K  W.  725. 

United  States. —  Campbell  v.  District  of  Co- 
lumbia, 117  U.  S.  615,  6  S.  Ct.  922,  29  L.  ed. 
1007 ;  Cowdrey  v.  Vandenburgh,  101  U.  S. 
572,  25  L.  ed.  923 ;  Western  Union  Tel.  Co.  v. 
Western,  etc.,  R.  Co.,  91  U.  S.  283,'  23  L.  ed. 
350;  Pennington  v.  Hunt,  20  Fed.  195;  Cook 
V.  Bidwell,  8  Fed.  452. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  156 
et  seq. ;  and  supra,  VI,  B,  1. 
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The  Louisiana  statutes  provide  that  one 
who  buys  a  claim  which  he  knows  to  be  in 
suit  is  entitled  to  recover  on  it  only  what  he 
paid  for  it,  with  legal  interest  from  date  of 
transfer  to  him.  Bonner  v.  Beard,  43  La. 
Ann.  1036,  10  So.  373;  McDougall  v.  Non- 
lezun,  38  La.  Ann.  223 ;  Spears  v.  Jackson,  30 
La.  Ann.  523;  Kellar  v.  Blanchard,  21  La. 
Ann.  38;  Billiot  v.  Robinson,  13  La.  Ann.  529; 
Prevost  V.  Johnson,  9  Mart.  (La.)  123;  Mor- 
gan V.  Livingston,  6  Mart.  (La.)  19.  This 
statute  does  not  apply  to  claims  sold  under 
execution.  Tilghman's  Succession,  11  Rob. 
(La.)  124;  Winchester  v.  Cain,  1  Rob.  (La.) 
421 ;  Early  v.  Black,  12  La.  205.  The  statute 
does  not  permit  one  to  contest  suit  for  a  long 
time,  and  then  avail  himself  of  the  benefits 
of  the  statute.  CucuUu  v.  Hernandez,  103 
U.  S.  105,  26  L.  ed.  322. 

91.  Qualification  of  rule. — Cochran  i).  Stew- 
art, 21  Minn.  435;  Clarke  v.  Roberts,  25  Hun 
(N.  Y.)  86  {affirmed  in  90  N.  Y.  652]  ;  Combes 
V.  Chandler,  33  Ohio  St.  178;  Moore  v.  Hol- 
combe,  3  Leigh  (Va.)  597,  24  Am.  Dec.  683. 
But,  in  order  that  the  assignee  should  come 
within  the  rule,  he  must  be  a  purchaser  in 
good  faith  for  value,  and  without  notice. 
Jamieson  v.  Forbes,  3  Desauss.  (S.  C.)  529; 
Rogers  v.  Lindsey,  13  How.  (U.  S.)  441,  14 
L.  ed.  215.  See  also  McConnell  v.  Wenrich, 
16  Pa.  St.  365. 

92.  Assignee's  interest  protected  by  courts. 
—  Illinois. —  Fitzpatrick  v.  Beatty,  6  111.  454. 

Maryland.—  Crise  v.  Lanahan,  (Md.  1887) 
11  Atl.  842. 

Massachusetts. —  Brown  v.  Maine  Bank,  11 
Mass.  153. 

NeiD  Hampshire. —  Thompson  v.  Emery,  27 
N.  H.  269. 

New  York.— Yorke  v.  Conde,  147  N.  Y.  486, 
42  K  E.  193,  70  N.  Y.  St.  72  [affirming  24 
N.  Y.  Suppl.  1149,  54  N.  Y.  St.  937]  ;  Gibson 
V.  Haggarty,  23  How.  Pr.  (N.  Y.)  260. 

93.  Remedies  open  to  assignor  open  to  as- 
signee.—  Crippen  v.  Jacobson,  56  Mich.  386, 
23  N.  W.  56;  Martin  v.  Hawks,  15  Johns. 
(N.  Y.)  405;  Banks  v.  McClellan,  24  Md.  62, 
87  Am.  Dec.  594.  See  also  supra,  VI,  C,  6, 
a,  (I). 

94.  Alabama. —  Where  specific  performance 
of  a  contract  would  have  been  decreed  between 
original  parties  it  will  be  decreed  between  as- 
signees and  privies  in  absence  of  some  new 
equity  intervening.  Morris  v.  Crawford,  15 
Ala.  271. 

Arkansas. —  Block  v.  Walker,  2  Ark.  4. 
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2.  As  Affected  by  Estoppel.  Under  some  circumstances  tlie  assignee  may,  as 
against  the  debtor,  acquire  a  higher  right  than  the  assignor  had.  That  is  to  say, 
the  debtor  may  by  his  conduct  estop  himself  from  asserting,  against  the  assignee, 
his  equities  against  the  assignor.^^ 

3.  As  Affected  by  Revocation.  While  a  mere  direction  from  one  to  his  agent 
to  pay  money  to  a  third  party  is  revocable  by  the  principal  or  his  representatives 
at  any  time  before  payment,^^  an  assignment  in  which  the  assignee  has  an  inter- 
est when  once  the  rights  of  the  parties  become  fixed  thereunder,  whether  the 
assignment  is  made  on  consideration  or  not,  is  irrevocable.®'^ 


California. — Dorris  v.  Sullivan,  90  Cal.  279, 
27  Pac.  216. 

Illinois. —  Barling  v.  Peters,  131  111.  78,  21 
N.  E.  809;  Parmly  v.  Buckley,  103  111.  115. 

Indiana. —  Mewherter  v.  Price,  11  Ind.  199. 

Kentucky. —  Casey  v.  Allen,  1  A.  K.  Marsh. 
(Ky.)  465,  10  Am.  Dec.  750.  Where  obligor 
of  bond  is  estopped  to  plead  failure  of  consid- 
eration as  to  first  assignee  benefit  enures  to 
subsequent  assignees.  Short  v.  Jackson,  Ky. 
Dec.  192. 

Maine. —  Brown  v.  Leavitt,  26  Me.  251. 
Maryland. —  Harrison  v.  McConkey,  1  Md. 
Ch.  34. 

Minnesota. —  Where  debtor,  pleading  ina- 
bility to  do  so,  refuses  to  comply  with  con- 
tract, it  is  not  incumbent  on  assignee  to  ten- 
der purchase-money  or  exhibit  authority.  Wil- 
son V.  Hentges,  29  Minn.  102,  12  N.  W.  151. 

ISfeio  Hampshire. —  Duncklee  v.  Greenfield 
Steam  Mill  Co.,  23  N.  H.  245. 

l^ew  York. — Rochester  Lantern  Co.  V.  Stiles, 
etc..  Press  Co.,  16  N.  Y.  Suppl.  781,  40  N.  Y. 
St.  851;  Wheeler  v.  Wheeler,  9  Cow.  (N.  Y.) 
34;  Allen  v.  Randolph,  4  Johns.  Ch.  (N.  Y.) 
693.  In  suit  by  assignee  for  breach  of  con- 
tract, it  is  not  necessary  to  show  that  assignee 
notified  other  contracting  party  of  assign- 
ment, and  of  his  willingness  to  carry  it  out. 
Wemple  v.  Stewart,  22  Barb.  (K  Y.)  154. 

Ohio. —  James  v.  Cincinnati,  etc.,  R.  Co.,  2 
Disn.  (Ohio)  261. 

Pennsylvania. —  East  Lewisburg  Lumber, 
etc.,  Co.  V.  Marsh,  91  Pa.  St.  96.  Assignee 
takes  contract  subject  to  rights  of  contract- 
ing parties  at  time  of  assignment.  Marshall 
V.  Brick,  174  Pa.  St.  190,  .34  Atl.  520. 

South  Carolina^. —  Frazer  v.  Charleston,  13 
S.  C.  533.  Title  of  assignee  not  affected  by 
fact  that  assignor  had  been  enjoined  from  sell- 
ing chose.    Robertson  v.  Segler,  24  S.  C.  387. 

Vermont.— Smith  v.  Foster,  36  Vt.  705; 
Spafford  v.  Page,  15  Vt.  490. 

Canada. —  Reid  v.  Whitehead,  10  Grant  Ch. 
(U.  C.)  446. 

95.  Fugate  v.  Hansford,  3  Litt.  (Ky.)  262; 
Follett  V.  Reese,  20  Ohio  546,  55  Am.  Dec. 
472 ;  Faull  v.  Tinsman,  36  Pa.  St.  108 ;  Cow- 
drey  V.  Vandenburgh,  101  U.  S.  572,  25  L.  ed. 
923.  But  an  estoppel  cannot  be  based  on  a 
mistake  of  law..  Brick  v.  Campbell,  122  N.  Y. 
337,  25  N.  E.  493,  33  N.  Y.  St.  520,  10  L.  R.  A. 
259.  See  also,  generally.  Estoppel;  and  su- 
pra, IV,  B, 

Illustrations. —  Thus,  it  has  been  held  that, 
as  against  a  bona  fide  assignee  for  a  valuable 
consideration  (Ferguson  v.  Millikin,  42  Mich. 
441,  4  N.  W.  185;  Rodriguez  v.  Heffernan,  5 
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Johns.  Ch.  (K  Y.)  417),  the  debtor  is  es- 
topped  to  deny  that  a  condition  of  facts  exists, 
the  existence  of  which  he  has  asserted  in  the 
assigned  writing  ( Fugate  v.  Hansford,  3  Litt. 
(Ky.)  263)  ;  that  if  the  debtor  promises  the 
assignee,  before  assignment  made,  that  he  will 
pay  the  full  amount  called  for  by  the  obliga- 
tion (Morrison  v.  Beckwith,  4  T.  B.  Mon. 
(Ky.)  73,  16  Am.  Dec.  136;  Short  v.  Jackson, 
Ky.  Dee.  192  ;  Kemp  v.  McPherson,  7  Harr. 
&  J.  (Md.)  320;  Jaques  v.  Esler,  4  N.  J.  Eq. 
461 ;  L'Amoreux  v.  Vischer,  2  N.  Y.  278 ;  Fos- 
ter V.  Newland,  21  Wend.  (N.  Y.)  94;  Van 
Lew  V.  Parr,  2  Rich.  Eq.  (S.  C.  )  321.  Contra, 
Da  Costa  v.  Shrewsbury,  1  Bay  (S.  C.)  211), 
or  after  assignment  promises,  in  consideration 
of  indulgence  on  the  part  of  the  assignee,  to 
pay  the  full  amount  of  the  debt  (Cabiness  v. 
Herndon,  Litt.  Sel.  Cas.  (Ky.)  469),  or  ad- 
mits liability  and  proceeds  to  carry  out  the 
obligation  as  if  he  had  no  defense  thereto  (Cor- 
nell V.  Townsend,  19  How.  Pr.  (N.  Y.)  184; 
Henry  v.  Brown,  19  Johns.  (N.  Y.)  49;  Good- 
now  V.  Parsons,  36  Vt.  46.  Contra,  however, 
if  at  time  the  debtor  had  no  notice  of  such 
equities.  Hall  v.  Purnell,  2  Md.  Ch.  137 ;  Har- 
per 17.  Jeffries,  5  Whart.  (Pa.)  26),  or  con- 
ceals his  equity  when  the  assignee  applies  for 
information,  he  will  be  estopped  from  setting 
up,  as  against  the  assignee,  any  equity  he  has 
against  the  assignor  (Jones  v.  Hardesty,  10 
Gill  &  J.  (Md.)  404,  32  Am.  Dec.  180;  Lee  V. 
Kirkpatrick,  14  N.  J.  Eq.  264 ;  Moore  v.  Met- 
ropolitan Nat.  Bank,  55  N.  Y.  41,  14  Am.  Rep. 
173;  McNeil  v.  New  York  Tenth  Nat.  Bank, 
46  N.  Y.  325,  7  Am.  Rep.  341 ) . 

96.  Revocability. — Arkansas. —  Halliburton 
V.  Nance,  40  Ark.  161. 

Indiana. —  Slaughter  v.  State,  2  Ind.  220. 

Massachusetts. —  Langdon  v.  Langdon,  4 
Gray  (Mass.)  186. 

New  York.—  Noe  v.  Christie,  51  N.  Y.  270 ; 
Geary  v.  Page,  9  Bosw.  (N.  Y.)  290. 

South  Carolina. —  Spalding  v.  Lesly,  2 
Speers  (S.  C.)  754. 

Virginia. —  Beers  v.  Spooner,  9  Leigh  (Va.) 
153. 

See  also,  generally.  Contracts. 

97.  Irrevocability. —  Arkansas. —  Block  v. 
Walker,  2  Ark.  4. 

Maine.-  Reed  r.  Nevins,  38  Me.  193. 
Maryland.—  McNulty  v.  Cooper,  3  Gill  &  J. 
(Md.)  214. 

Mississippi. — Sevier  v.  McWhorter.  27  Miss. 
442. 

Missouri.— D^vis  r.  Christy,  8  Mo.  569. 
New  York. —  Dc  Forest  v.  Bates,  1  Edw. 
(N.  Y.)  394. 
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B.  Of  the  Assignor — l.  Rights  Against  Assignee.  As  between  the  assignee 
and  the  assignor,  the  assignee  is  bound  to  carry  out  the  provisions  of  the  assigned 
contract,  and  in  all  respects  to  comply  with  the  terms  of  the  assignment,  and  the 
assignor  may  recover  from  him  the  damages  he  sustains  by  reason  of  the  failure 
of  the  assignee  to  comply  with  the  contract.^^  Where  the  assignment  is  for  col- 
lection- or  as  security  for  debt,  the  assignor  may  hold  the  assignee  for  want  of 
reasonable  care  in  the  selection  of  agents  for  collecting,  or  a  want  of  diligence  in 
the  collection  of,  the  assigned  chose,  by  reason  of  which  the  assignor  suffers  loss.^* 

2.  Obligations  to  Assignee  —  a.  Express.  In  assigning  a  chose  the  assignor 
may  expressly  warrant  the  willingness  and  ability  of  the  debtor  to  meet  the 
obligation.^ 

b.  Implied — (i)  In  General.  The  assignee  of  choses  in  action,  not  assign- 
able at  law,  was  considered  only  as  the  agent  or  attorney  of  the  assignor  to  recover 
the  chose,  with  an  equitable  lien  thereon  to  reimburse  himself  for  what  he  had 
advanced  upon  the  assignment ;  ^  but  where,  by  statute,  the  legal  title  to  a  chose 
passes  by  an  assignment  of  it,  it  would  seem  that  the  rights  of  the  assignee 
thereof,  as  against  the  assignor,  should  be  governed  by  the  rules  applicable  to 
transfers  of  personal  property.^ 

(ii)  As  TO  Validity  op  Claim  Assigned.  In  the  absence  of  an  express 
warranty,  the  assignor  of  a  chose  in  action,  for  a  valuable  consideration,  impliedly 
warrants  to  the  assignee  that  the  chose  assigned  is  a  valid,  subsisting  obligation  in 
his  favor  against  the  debtor  to  the  extent  to  which  it  purports  to  be  such.*    If  the 


Pennsylvania. —  Nagle's  Appeal,  1  Mon. 
(Pa.)  557. 

South  Carolina. —  Matheson  v.  Rutledge,  12 
Rich.  (S.  C.)  41. 

98.  California. —  Cutting  Packing  Co.  v. 
Packers  Exchange,  86  Cal.  574,  25  Fac.  52,  21 
Am.  St.  Rep.  63,  10  L.  R.  A.  369. 

Missouri. —  Compare  Everett  v.  St.  Joseph 
Nat.  Bank,  67  Mo.  App.  284. 

Montana, —  Bach  v.  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.,  16  Mont.  467,  41  Pac. 
75. 

New  Jersey. —  A  contract  of  indemnity  by 
assignee  to  assignor  is  construed  to  be  pros- 
pective. Warwick  v.  Hutchinson,  45  N.  J.  L. 
61. 

New  York. —  Allen  v.  Brown,  44  N.  Y.  228 
[affirming  51  Barb.  (N.  Y.).  86]. 

South  Carolina. — Moore  v.  Holland,  16  S.  C. 
15. 

Texas. —  Heard  v.-  Lockett,  20  Tex.  162. 

99.  Where  assignment  is  for  collection  or 
as  security. —  Prentice  v.  Buxton,  3  B.  Mon. 
(Ky.)  35;  Gooch  v.  Parker,  (Tex.  Civ.  App. 
1897)  41  S.  W.  662;  Wellsburg  First  Nat. 
Bank  v.  Kimberlands,  16  W.  Va.  555.  Where 
an  assignee  agrees  to  save  the  assignor  harm- 
less on  account  of  liability,  it  is  not  necessary 
for  the  assignor  to  show  that  he  paid  out  any 
money,  but  only  that  the  liability  to  pay  the 
same  exists.  Mills  v.  Allen,  133  U.  S.  423,  10 
S.  Ct.  413,  33  L.  ed.  717. 

1.  Warranty  as  to  debtor's  ability. —  Ar- 
kansas.—  Sabin  v.  Hamilton,  2  Ark.  485. 

Louisiana. —  Taylor  V.  Curtis,  3  Mart.  N.  S. 
(La.)  132,  assignor  warranting  solvency  of 
his  debtor. 

Maryland. —  Lewis  v.  Hoblitzell,  6  Gill  &  J. 
(Md.)  259,  warranting  the  collectibility  of 
chose  assigned. 
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New  York. — Keyes  v.  Brush,  2  Paige  (N.  Y.) 
311. 

Virginia. — -Minnis  v.  Pollard,  1  Call  (Va.) 
226. 

Where  an  assignor  of  part  of  a  judgment 

agreed  with  the  assignee  that,  in  the  event 
that  the  assignee  failed  to  make  that  part  of 
the  judgment  assigned  out  of  the  judgment 
debtor  in  three  years,  he  would  pay  the 
amount  to  the  assignee,  it  was  held  that,  in 
order  that  the  assignee  might  recover,  he 
must  show  that  he  used  reasonable  diligence 
in  attempting  to  collect  the  judgment.  Berry 
V.  Kenney,  5  B.  Mon.  (Ky.)  120. 

2.  If  the  assignee  made  use  of  all  the  dili- 
gence for  the  recovery  of  the  chose  which  a 
faithful  agent  or  attorney  ought  to  use,  and 
the  money  was  lost  notwithstanding,  it  was 
lost  to  the  assignor,  and  that  upon  legal  prin- 
ciples. Stout  V.  Stevenson,  4  N.  J.  L.  206; 
Bennet  v.  McFall,  3  Brev.  (S.  C.)  558. 

3.  Stout  V.  Stevenson,  4  N.  J.  L.  206. 

4.  That  chose  is  a  valid  subsisting  obliga- 
tion.—  Georgia. —  Hunt  v.  Burk,  22  Ga.  129. 

Illinois. —  Tyler  v.  Bailey,  71  111.  34. 

Iowa. —  McCormack  v.  Reece,  3  Greene 
(Iowa)  591. 

Kentucky.— WmBteW  v.  Hehl,  6  Bush  (Ky.) 
58;  Emmerson  v.  Claywell,  14  B.  Mon.  (Ky.) 
15,  58  Am.  Dec.  645;  Hunt  v.  Armstrong,  5 
B.  Mon.  (Ky.)  399.  It  is  sufficient,  as  against 
demurrer,  to  show  that  the  assigned  obliga- 
tion is  voidable  by  the  debtor  where  suit  is 
brought  against  the  assignor  and  debtor,  for 
the  debtor  may  elect  to  avoid  the  obligation 
in  that  suit,  and  thereupon  the  obligation  of 
the  assignor  becomes  fixed.  Hughes  v.  Brown, 
3  Bush  (Ky.)  660. 

Massachusetts.-^  Esiton  V.  Melius,  7  Gray 
(Mass.)  566. 
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assigned  chose  is  invalid  then  the  warranty  is  broken  as  soon  as  it  is  made,  and  the 
assignee  need  not  wait  until  the  maturity  of  the  chose,  but  may  sue  the  assignor 
thereon  at  once,  and  need  not  return  the  assigned  chose.^  The  measure  of  the 
assignee's  damages  for  breach  of  such  warranty  is,  generally,  the  amount  he  paid 
the  assignor  for  the  chose.^ 

(ill)  As  TO  Won -Interference  With  Thing  Assigned.  By  the  mere  fact 
of  assignment,  the  assignor  further  guarantees  that  he  will  not  interfere  with  the 
chose  thereafter,  and  if  he  does  interfere  to  the  damage  of  the  assignee  he  renders 
himself  liable  to  the  assignee  for  any  damage  resulting  from  such  interference.'*' 

(iv)  As  TO  Solvency  of  Debtor.  The  assignor,  by  the  mere  fact  of  assign- 
ment, does  not  impliedly  warrant  the  solvency  of  the  debtor,  or  that  he  will  or 
can  perform  the  obligation  assigned.^    In  some  of  the  states  the  rule  has  been  so 


Neio  York. —  Sanders  v.  Aldrich,  25  Barb. 
(N.  Y.)  63;  Corwin  v.  Wesley,  34  N.  Y.  Su- 
per. Ct.  109. 

Vermont. —  Kingsley  v.  Fitts,  55  Vt.  293; 
Gilchrist  v.  Hilliard,  53  Vt.  592,  38  Am.  Rep. 
706. 

But  if  the  assignment  is  without  recourse 

no  Avarranty  will  be  implied.  Coffman  v.  Al- 
lin,  Litt.  Sel.  Cas.  (Ky.)  200;  Flynn  v.  Allen, 
57  Pa.  St.  482 ;  Crawford  v.  McDonald,  2  Hen. 
&  M.  (Va.)  189;  Houston  v.  McNeer,  40 
W.  Va.  365,  22  S.  E.  80.  Contra,  Samuel  v. 
Hall,  9  B.  Mon.  (Ky.)  374. 

This  warranty  has  been  said  to  extend  only 
to  the  immediate  assignee  of  the  chose.  Mar- 
dis  V.  Tyler,  10  B.  Mon.  (Ky.)  376;  McGee  v. 
Lynch,  3  Hayw.  (Tenn.)  105.  Particularly 
where  remote  assignee  purchased  it  from  one 
who  had  not  paid  value  therefor.  Wood  v. 
Duval,  9  Leigh  (Va.)  6.  Contra,  Redwine  v. 
Brown,  10  Ga.  311.  But  rule  dilierent  in  con- 
veyance of  real  estate  with  express  warranty. 
Hopkins  v.  Lane,  9  Yerg.  (Tenn.)  78. 

5.  Flynn  v.  Allen,  57  Pa.  St.  482. 

Time  and  manner  of  bringing  suit  against 
assignor. —  Assignee  is  under  no  obligation 
to  institute  suit  on  chose,  when  the  warranty 
is  broken,  before  seeking  the  return  of  the 
consideration  paid  therefor.  Walsh  v.  Rogers, 
15  Nebr.  309,  18  N.  W.  135.^  But  if  the  debt- 
or's defense  is  a  set-off  against  the  assignor, 
the  assignee  cannot  sue  the  assignor  without 
first  having  the  validity  of  the  set-off  deter- 
mined in  a  suit  against  the  debtor  (Hunt  v. 
Armstrong,  5  B.  Mon.  (Ky.)  399),  and  must 
give  the  assignor  notice  of  any  discount  or 
defense  set  up  against  the  assigned  chose; 
otherwise  the  assignee  assumes  the  risk  (Dray- 
ton V.  Thompson,  1  Bay  (S.  C.)  263). 

6.  Measure  of  damages. —  Dougherty  v. 
Maple,  4  Bibb  (Ky. )  557  ; -"Cravens  v.  Hopson, 
4  Bibb  (Ky.)  286;  Spratt  v.  McKinney,  1 
Bibb  (Ky.)  595;  Boyd  v.  Anderson,  1  Overt. 
(Tenn;)  437,  3  Am.  Dee.  762;  Barley  V.  Lay- 
man, 79  Va.  518  (in  absence  of  proof  of 
amount  of  consideration  damages  consist  in 
value  of  thing  assigned)  ;  Lawton  v.  Howe, 
14  Wis.  241. 

Interest.— Elliott  v.  Threlkeld,  16  B.  Mon. 
(Ky.)  341 ;  Metcalf  v.  Pilcher,  6  B.  Mon.  (Ky.) 
529;  Tribble  v.  Davis,  3  J.  J.  Marsh.  (Ky.) 
633. 

If  the  assignee  has  brought  suit  against  the 
debtor  on  a  chose  found  to  be  invalid,  he  may 


include,  in  his  recovery  from  the  assignor,  the 
costs  and  expenses  of  that  action.  Hammett 
V.  Smith,  5  Ala.  156;  Cartwright  v.  Carpen- 
ter, 7  How.  (Miss.)  328,  40  Am.  Dec.  66; 
Phoenix  Ins.  Co.  v.  Parsons,  129  N.  Y.  86,  29 
N.  E.  87,  41  N.  Y.  St.  505;  Giffert  v.  West, 
33  Wis.  617.  Where  assignee  of  notes  held  in- 
valid mortgage  to  secure  them,  and  was  not 
only  defeated  in  foreclosure  suit  but  also  had 
to  pay  judgment  in  a  suit  for  conversion  of 
the  chattels  held  under  the  mortgage,  and  the 
assignor  had  notice  of  both  suits,  it  was  held 
the  assignee  was  entitled  to  recover  the 
amount  of  both  judgments,  and  costs  and  at- 
torneys' fees  in  both  cases.  Daskam  v.  Ull- 
man,  74  Wis.  474,  43  N.  W.  321. 

7.  Georgia. —  Alston  v.  Gillespie,  78  Ga. 
665. 

Massachusetts. — Eaton  v.  Melius,  7  Gray 
(Mass.)  566. 

New  York. —  Sanders  v.  Aldrich,  25  Barb. 
(N.  Y.)  63. 

South  Carolina. —  Willson  v.  Winn,  2  Bay 
(S.  C.)  517. 

Tennessee. —  Boyd  v.  Anderson,  1  Overt. 
(Tenn.)  437,  3  Am.  Dec.  762. 

Teceas. —  Ripley  v.  Withee,  27  Tex.  14. 

Virginia. —  Fant  v.  Fant,  17  Gratt.  (Va.) 
11. 

Wisconsin. —  Giffert  v.  West,  33  Wis.  617. 
Compare  supra,  VII,  B,  2,  b,  (i). 

8.  Alabama. —  Carrier  v.  Eastis,  112  Ala. 
474,  20  So.  595. 

Arkansas. —  Hazer  v.  Yost,  54  Ark.  485,  16 
S.  W.  372. 

Georgia. —  Cochran  v.  Strong,  44  Ga.  636. 

Illinois. — Strong  v.  Leoffler,  85  111.  73 :  Rob- 
inson V.  McNeill,  51  111.  225:  Condrev  r.  West, 
11  111.  146;  Grote  v.  Clerihan,  32  111.  Aup. 
323. 

Indiana. —  Shirts  v.  Irons,  37  Ind.  98. 
Kentucky. —  Brothers  v.  Porter,  6  B.  Mon. 
(Ky.)  106'. 

Michigan. —  Prudden  v.  Nester,  103  Mich. 
540,  61  N.  W.  777. 

Mississippi. —  Houston  r.  Burnev,  2  Sm. 
&  M.  (Miss.)  583. 

Neio  Jersey. — Stout  v.  Stevenson.  4  N.  J.  L. 
206. 

South  Carolina.— Walker  v.  Scott.  2  Xott 
&  M.  (S.  C.)  286;  Parker  v.  Kennedy,  1  Bay 
(S.  C.)  398. 

Tennessee.- — Chnndlor  r.  Jobe.  5  Lea  (Tenn.) 
591;  Graves  v.  Caruthers,  ISTeigs  (Tenn.)  58. 
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modified  as  to  make  the  assignor  impliedly  warrant  the  solvency  of  the  debtor 
where  the  assignment  is  of  a  bond  or  other  obligation  for  the  payment  of  money  ;^ 
and  the  rule  may  be  stated  to  be  that  by  the  mere  fact  of  assignment  the  assignor 
impliedly  agrees  with  the  assignee  that  if  the  assignee  will  use  due  diligence  in 
endeavoring  to  collect  the  moneys  due  on  the  chose  from  the  debtor,  and  will, 
without  success,  exhaust  all  legal  and  equitable  remedies  in  his  endeavor  so  to  do, 
the  assignor  will  repay  to  the  assignee  the  consideration  paid  to  him  by  the 
assignee  on  account  of  the  assigned  chose,  and  the  moneys  expended  by  the 
assignee  in  his  endeavor  to  collect  from  the  debtor.^^ 

3.  Obligations  to  Third  Parties.  The  assignment  of  a  contract  does  not  dis- 
charge the  assignor  from  his  original  undertaking.^^ 

C.  Of  the  Assignee  —  l.  Rights  Against  Assignor.  As  against  the  assignor 
and  his  creditors,  the  assignee  becomes  the  owner  of  the  chose  from  the  time  of 


Especially  is  this  true  where  the  assign- 
ment purports  to  convey  only  all  the  as- 
signor's right,  title,  and  interest  in  the  sub- 
ject-matter of  the  assignment.  Griel  v.  Lo- 
max,  86  Ala.  132,  5  So.  325;  Hazer  v.  Yost, 
54  Ark.  485,  16  S.  W.  372;  Northampton  First 
Nat.  Bank  v.  Massachusetts  L.  &  T.  Co.,  123 
Mass.  330;  Herrod  v.  Blackburn,  56  Pa.  St. 
103,  94  Am.  Dec.  49. 

9.  Modification  of  rule. —  Bedal  v.  Stith,  3 
T.  B.  Mon.  (Ky.)  290;  Moredock  v.  Rawlings, 

3  T.  B.  Mon.  (Ky.)  73;  Dougherty  v.  Maple, 

4  Bibb  (Ky.)  557;  Cravens  v.  Hopson,  4  Bibb 
(ky.)  286;  Spratt  t\  McKinney,  1  Bibb  (Ky.) 
595;  Sibley  v.  Stull,  15  N.  J.  L.  332  (assignee 
under  no  obligation  to  assignor  to  notify  him 
of  non-payment)  ;  Bird  v.  Ross,  12  N.  C.  472. 

But  there  must  be  consideration  for  the  as- 
signment and  it  must  be  alleged.  Duncan  v. 
Littell,  2  Bibb  (Ky.)  424. 

In  Missouri  an  action  is  given  by  statute 
in  favor  of  the  assignee  against  the  assignor, 
and  has  been  held  to  mean  only  immediate  as- 
signors, although  said  that  assignee  may  re- 
cover against  remote  assignor  in  equity. 
Weaver  v.  Beard,  21  Mo.  155. 

10.  Delaware. —  Bennett  v.  Moore,  5  Harr. 
(Del.)  350. 

Indiana. —  Due  diligence  requires  assignee 
to  pursue  without  the  state  a  non-resident 
debtor  if  he  was  such  at  the  time  of  the  as- 
signment, but  not  otherwise.  Stevens  f.  Alex- 
ander, 82  Ind.  407.  • 

Kentucky. —  Chambers  v.  Keene,  1  Mete. 
(Ky.)  289;  Levi  v.  Evans,  7  B.  Mon.  (Ky.) 
115;  Harnett  v.  McGarvy,  4  B.  Mon.  (Ky.) 
393;  McFadden  v.  Finnell,  3  B.  Mon.  (Ky.) 
121;  Sayre  v.  Bayless,  1  B.  Mon.  (Ky.)  304; 
Tribble  v.  Davis,  3  J.  J.  Marsh.  (Ky.)  633; 
Parker  v.  Owings,  3  A.  K.  Marsh.  (Ky.)  59; 
Smith  V.  Blunt,  2  A.  K.  Marsh.  (Ky.)  522; 
McGinnis  v.  Burton,  3  Bibb  (Ky.)  6;  Thomp- 
son V.  Caldwell,  2  Bibb  (Ky.)  290;  Hogan  v. 
Vance,  2  Bibb  (Ky.)  34;  Small  wood  v. 
Woods,  1  Bibb  (Ky.)"  542;  Rives  v.  Brown,  5 
Ky.  L,  Rep.  745 ;  Ward  v.  Grayson  Banking 
Co.,  4  Ky.  L.  Rep.  535.  Need  not  press  suit 
further  than  he  would  if  he  was  solely  in- 
terested. Young  V.  Cosby,  3  Bibb  (Ky.)  227. 
After  return  of  nulla  "bona,  mere  proof  that 
debtor  had  property  is  no  defense  to  assignor 
without  showing  that  assignee  was  aware  of 
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the  fact.  Luman  v.  Neete,  3  B.  Mon.  (Ky.) 
165.  Where  several  obligations  are  assigned 
by  the  same  assignor  to  the  same  assignee, 
the  assignee  owes  a  duty  to  the  assignor  to 
proceed  on  each  as  it  matures,  and,  if  he  fails 
to  do  so,  he  cannot  thereafter,  upon  recover- 
ing upon  all  the  obligations  against  the  debtor 
and  realizing  but  part  thereof,  apply  the  part 
recovered  in  satisfaction  of  the  obligations  to 
recover  which  he  did  not  exercise  due  dili- 
gence as  they  matured,  so  as  to  charge  the 
assignor  w^ith  payment  of  the  balance.  Cole- 
man V.  Tully,  7  Bush  (Ky.)  72. 

Maryland. — Boyer  v.  Turner,  3  Harr.  «fe  J. 
(Md.)  285. 

'North  Carolina. —  Bird  v.  Ross,  12  N.  C. 
472. 

Pennsylvania. —  Graham  v.  Goudy,  Add. 
(Pa.)  55. 

Virginia. —  Smith  r.  Triplett,  4  Leigh  (Va.) 
590;  Johnston  v.  Hackley,  6  Munf.  (Va.) 
448;  Barksdale  v.  Fenwick,  4  Call  (Va.) 
492;  Mackie  v.  Davis,  2  Wash.  (Va.)  219,  1 
Am.  Dee.  482.  If  enjoined  must  show  dispo- 
sition of  injunction.    McClung  v.  Arbuckle, 

6  Munf.  (Va.)  315. 

West  Virginia. —  Thomas  v.  Linn,  40 
W.  Va.  122,  20  S.  E.  878. 

Assignee  can  discharge  himself  from  suing 
the  debtor  by  showing  that  the  debtor  has  re- 
moved from  the  state  before  the  maturity 
of  the  assigned  obligation  (Tucker  v.  Fogle, 

7  Bush  (Ky.)  290 )  ;  -that  the  debtor  has 
been  discharged  in  bankruptcy  (Roberts  v. 
Atwood,  8  B.  Mon.  (Ky.)  209)  ;  by  showing 
that  the  debtor  was  insolvent  at  the  time  of 
the  assignment,  and  that  the  assignor  was 
aware  of  that  fact  at  that  time  (Cope  v.  Ar- 
berry,  2  J.  J.  Marsh.  (Ky.)  296;  Boyd  v. 
Snelling,  7  T.  B.  Mon.  (Ky.)  415)  ;  that  a 
pursuit  of  the  debtor  would  be  unavailing 

(Morrison  v.  Lovell,  4  W.  Va.  346),  or  that 
the  assignee  has,  under  directions  of  the  as- 
signor, refrained  from  pursuing  the  debtor 

(Hall  V.  Rixey,  84  Va.  790,  6  S.  E.  215K 

Election  to  sue  assignor  must  be  within  a 
reasonable  time,  otherwise  assignor  will  be 
discharged  from  liability.  Wood  v.  Berthoud, 
4  J.  J.  Marsh.  (Ky.)  303. 

11.  Martin  v.  Orndorff,  22  Iowa  504;  Hart 
V.  Summers.  38  Mich.  399;  Currier  v.  Taylor, 
19  N.  H.  189.    See  also  supra,  II,  B,  7. 
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the  assignment,  subject  to  the  qualifications  heretofore  stated. After  that  time, 
the  assignor  loses  all  right  of  control  over  the  same  and  will  not  be  allowed  to 
defeat  the  rights  of  the  assignee,  whether  the  assignment  be  good  at  law  or  only 
in  equitj.^^  He  has  no  right  to  collect  or  compromise  the  chose,  nor  in  any  way 
to  discharge  the  debtor  therefrom,^^  nor  to  qualify  the  chose  in  any  manner.^^ 


12.  See  supra,  III,  B,  4,  a;  VI,  B,  1. 

13.  Assignor  loses  all  right  of  control. — 

Indiana. —  Gwan  v.  Doe,  7  Blackf .  ( Ind. ) 
210. 

loica. —  Taylor  v.  Galland,  3  Greene  (Iowa) 
17. 

Maine. —  Reed  v.  Nevins,  38  Me.  193 ;  Hack- 
ett  V.  Martin,  8  Me.  77. 

Maryland. —  Shriner  v.  Lamborn,  12  Md. 
170. 

Massachusetts. —  Pacific  Nat.  Bank  v.  Win- 
dram,  133  Mass.  175;  Jenkins  v.  Brewster, 
14  Mass.  291;  Joiies  v.  Witter,  13  Mass.  304. 

Minnesota. —  Schilling  v.  Mullen,  55  Minn, 
122,  56  N.  W.  586,  43  Am.  St.  Eep.  475. 

Missouri. —  Leahey  v.  Dugdale,  41  Mo.  517; 
Lord  V.  Schamloeffei,  50  Mo.  App.  360;  Buf- 
fington  V.  South  Missouri  Land  Co.,  25  Mo. 
App.  492. 

ISfeiD  Hampshire. —  Chapman  v.  Haley,  43 
N.  H.  300. 

'New  Jersey. —  Flemming  v.  Hoboken,  40 
N.  J.  L.  270. 

'Neio  York. —  Van  Gelder  v.  Van  Gelder,  81 
N.  Y.  625";  Field  v.  New  York,  6  N.  Y.  179, 
57  Am.  Dec.  435;  Frear  v.  Evertson,  20 
Johns.  (K  Y.)  142;  Littlefield  v.  Storey,  3 
Johns.   (N.  Y.)  425. 

'North  Carolina. —  Ellis  v.  Amason,  17  N.  C. 
273. 

Pennsylvania. — Stevens  v.  Stevens,  1  Ashm. 
(Pa.)  190. 

South  Carolina. —  Canty  v.  Sumter,  2  Bay 
(S.  C.)  93;  Newman  v.  Crocker,  1  Bay  (S.  C.) 
246. 

Vermont. —  Blin  v.  Pierce,  20  Vt.  25. 
Wisconsin. —  Mowry  v.  Crocker,  6  Wis.  326. 
See  4  Cent.  Dig.  tit.  "Assignments,"  §  166 
et  seq.x  and  VI,  B,  1. 

14.  Assignor  has  no  ri«yht  to  collect,  com- 
promise, or  discharge. —  California. —  McCar- 
thv  V.  Mt.  Tecarte  Land,  etc.,  Co.,  110  Cal. 
687,  43  Pac.  391;  Rauer  v.  Fay,  110  Cal.  361, 
42  Pac.  902. 

Connecticut. —  Tuttle  v.  Fowler,  22  Conn. 
58. 

Indiana. —  McWhorter  v.  Norris,  9  Ind. 
App.  491,  34  N.  E.  854,  37  N.  E.  21. 

Missouri. —  Ashby  v.  Winston,  34  Mo.  311, 

New  Jersey. —  Dignan  v.  Dignan,  50  N.  J, 
Eq..  458,  26  Atl.  133;  Starr  v.  Haskins,  26 
N.  J.  Eq.  414. 

South  Dakota. — Sykes  v.  Canton  First  Nat. 
Bank,  2  S.  D.  242,  49  N.  W.  1058. 

See  supra,  VII,  B,  2,  b,  (m). 

But  assignee  cannot  complain  if  compro- 
mise does  not  injure  him.  Howard  v.  Pen- 
sacola,  etc.,  R.  Co.,  24  Fla.  560,  5  So.  356. 

If  thereafter  assignor  does  collect  the  chose, 
the  moneys  in  his  hands  arising  therefrom 
will  be  held  to  be  trust  funds  belonging  to 
the  assignee,  and  if,  after  assignment,  the 


money  is  paid  to  a  third  party  the  assignee 
may  recover  it  from  such  third  party. 

Connecticut. —  Camp  v.  Tompkins,  9  Conn. 
545. 

Kentucky. —  Hubbard  v.  Prather,  1  Bibb 
(Ky.)  178. 

Maryland. —  Spiker  v.  Nydegger,  30  Md. 
315. 

Minnesota. —  Sibley  v.  Pine  County,  31 
Minn.  201,  17  N.  W.  337;  MacDonald  v. 
Kneeland,  5  Minn.  352. 

Missouri. —  Page  v.  Gardner,  20  Mo.  507. 

New  Hampshire. —  Frost  v.  Reed,  30  N.  H. 
17. 

Neio  York. —  Carver  v.  Creque,  48  N.  Y. 
385  [affirming  46  Barb.  (N.  Y.)  507]. 

North  Carolina. —  Winslow  v.  Elliott,  50 
N.  C.  111.  But  where  assignment  is  equitable 
the  assignee  cannot  sue  the  assignor  in  a 
court  of  law  for  moneys  collected  on  account 
thereof.    Smith  v.  Gray,  18  N.  C.  42. 

Pennsylv9>nia. —  Bullitt  v.  Methodist  Epis- 
copal Church  Chartered  Fund,  26  Pa.  St. 
108. 

South  Dakota. —  Sykes  v.  Canton  First  Nat. 
Bank,  2  S.  D.  242,  49  N.  W.  1058. 

United  States. —  Pendleton  v.  Wambersie, 
4  Cranch  (U.  S.)  73,  2  L.  ed.  554. 

England.— In  re  Patrick,  [1891]  1  Ch.  82. 

Where  a  chose  was  assigned,  with  power  to 
the  assignee  to  collect  and  reimburse  himself 
for  moneys  advanced  to  the  assignor,  and 
then  to  pay  balance  to  assignor  or  his  order, 
and  the  assignor  subsequently  ordered  bal- 
ance paid  to  third  party,  and  the  prior  as- 
signee accepted  the  order  on  condition  that, 
after  reimbursing  itself,  it  would  pay  the 
amount  due  to  the  second  assignee  out  of 
any  balance  remaining  from  the  moneys  col- 
lected, it  was  held  that,  where  it  was  prob- 
able that  a  suit  instituted  for  the  collection 
of  the  chose  would  fail,  the  first  assignee 
could  compromise  the  same  although  nQt 
enough  money  was  realized  from  the  com- 
promise to  pay  its  claim,  and  althousrh  it 
had  formerly  rejected  an  offer  of  a  larger 
amount  in  compromise.  Mever  r.  Farmers', 
etc..  Bank,  77  Iowa  388,  42 'N.  W.  329. 

15.  An  assignor  having  indulged  his  debtor, 
whereby  the  sureties  were  exonerated,  is  lia- 
ble to  the  assignee  for  so  much  of  the  debt 
as  was  thereby  lost  to  the  assignee,  Ken- 
ningham  v.  Bedford,  1  B.  Mon.  (Kv.)  325; 
Eels  V.  Finch,  5  Johns.  (N.  Y.)  193:  Svkes 
V.  Canton  First  Nat.  Bank,  2  S.  D.  242,  49 
N.  W.  1058.- 

In  an  action  brought  in  the  name  of  the 
vendee  to  the  use  of  the  assignee  of  a  con- 
tract to  convey  land,  it  was  shown  that,  be- 
fore the  suit  was  brought,  the  vendor  was 
notified  by  the  vendee  not  to  make  a  deed 
to  the  assignee,  and  had  made  a  dood  to  the 
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The  assignee  is  the  owner  whether  the  assignment  be  absolute  or  conditional,^^  or 
valid  or  voidable.^^ 

2.  Rights  Against  Debtor.  The  assignee  takes  the  chose  subject  to  all  equities 
between  the  assignor  and  the  debtor  existing  at  the  time  of  the  assignment,  to  all 
counter-claims  against  the  assignor  then  held  by  the  debtor,  and  to  arrangements 
made  between  the  debtor  and  the  assignor  prior  to  the  time  when  the  debtor 
receives  notice  of  the  assignment.^^  -  But  the  chose  in  the  hands  of  the  assignee  is 
not  subject  to  set-offs  or  counter-claims  against  the  assignor  in  the  hands  of  the 
debtor,  if  the  obligation  thus  held  by  the  debtor  has  not  matured  at  the  time  of  the 


vendee.  It  was  held  that  the  action  could 
not  be  maintained  against  the  vendor,  as  he 
had  complied  with  his  covenant  to  convey 
to  the  vendee.  Hamilton  v.  Brown,  18  Pa.  St. 
87. 

16.  Assignee  the  owner. — Arkansas . — Rob- 
erts V.  Jacks,  31  Ark.  597,  25  Am.  Rep.  584. 

California. —  Myers  v.  South  Feather  Water 
Co.,  10  Cal.  579. 

Indiana. —  Felton  v.  Smith,  84  Ind.  485. 

Massachusetts. —  Foss  v.  Lowell  Five  Cents 
Sav.  Bank,  111  Mass.  285;  Derby  v.  Sanford, 

9  Cush.   (Mass.)  263. 

'New  York. —  Towsley  v.  McDonald,  32  Barb. 
(N.  Y.)  604. 

United  States. —  Donnelly  v.  District  of 
Columbia,  119  U.  S.  339,  7  S.  Ct.  276,  30 
L.  ed.  465;  Looney  v.  District  of  Columbia, 
113  U.  S.  258,  5  S.  Ct.  463,  28  L.  ed.  974; 
Cowdrey  v.  Vandenburgh,  101  U.  S.  572,  25 
L.  ed.  923. 

See  also  supra,  VI. 

17.  Baca  v.  Fulton,  3  N.  M.  215,  5  Pac. 
467. 

18.  Takes  subject  to  equities. —  Alabama. 
—  Andrews  V.  McCoy,  8  Ala.  920,  42  Am. 
Dec.  669;  Tuscumbia,  etc.,  R.  Co.  v.  Rhodes, 
8  Ala.  206. 

Arkansas. —  Smith  r.  Carder,  33  Ark.  709; 
Small  V.  Strong,  2  Ark.  198. 

California. —  Pacific  Rolling  Mill  Co.  v. 
English,  118  Cal.  123,  50  Pac.  383. 

Co ?ora(^o.— Smith  v.  Wall,  12  Colo.  363, 
21  Pac.  42. 

Connecticut. —  Adams  v.  Leavens,  20  Conn. 
73. 

District  of  Columbia. —  Boogher  v.  Roach, 
12  App.  Cas.  (D.  C.)  477. 

Georgia. —  Chattanooga,  etc.,  R.  Co.  v.  War- 
then,  98  Ga.  599,  25  S.  E.  988. 

Indiana. —  Holcrof t  v.  Hunter,  3  Blackf . 
(Ind.)  147. 

Iowa. —  Forest  Home  Independent  School 
Dist.  V.  Mardis,  106  Iowa  295,  76  N.  W.  794 ; 
Callanan  v.  Windsor,  78  Iowa  193,  42  N.  W. 
652;  Downing  v.  Gibson,  53  Iowa  517,  5 
N.  W.  699;  Reynolds  v.  Martin,  51  Iowa 
324,  1  N.  W.  620. 

Kansas. —  Gardner  v.  Risher,  35  Kan.  93, 

10  Pac.  584. 

Kentucky. —  Frazer  v.  Edwards,  5  Dana 
(Ky.)  538;  Stewart  v.  Wilson,  5  Dana  (Ky.) 
50;  White  v.  Prentiss,  3  T.  B.  Mon.  (Ky.) 
449;  Searcy  v.  Reardon,  1  A.  K.  Marsh. 
(Ky.)  1. 

Louisiana. —  Bach  v.  Twogood,  18  La.  414. 
Maryland. —  Norris  v.  Lantz^  18  Md.  260; 
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Hardesty  v.  Jones,  10  Gill  &  J.  (Md.)  404, 
32  Am.  Dec.  180. 

Michigan. —  Van  Akin  v.  Dunn,  117  Mich. 
421,  75  N.  W.  938;  Fisken  v.  Milwaukee 
Bridge,  etc.,  Works,  87  Mich.  591,  49  K  W. 
873  [affirming  86  Mich.  199,  49  N.  W.  133]  ; 
Spinning  i'.  Sullivan,  48  Mich.  5,  11  N.  W. 
758;  Ferguson  v.  Millikin,  42  Mich.  441,  4 
N.  W.  185;  Warner  v.  Whittaker,  6  Mich.  133, 
72  Am.  Dec.  65.  Especially  when  assignment 
not  for  value.  Matteson  v.  Morris,  40  Mich. 
52. 

Mississippi. —  Railey  v.  Bacon,  26  Miss. 
455;  Chaplain  v.  Briscoe,  11  Sm.  &  M. 
(Miss.)  372. 

Missouri. —  Ford  v.  O'Donnell,  40  Mo.  App. 
51. 

Nebraska. —  Lewis  v.  Holdrege,  56  Nebr. 
379,  76  N.  W.  890. 

New  Jersey. — Decker  v.  Adams,  28  N.  J.  L. 
511,  78  Am.  Dec.  65;  Barrow  v.  Bispham,  11 
N.  J.  L.  110;  Williamson  v.  New  Jersey 
Southern  R.  Co.,  29  N.  J.  Eq.  311;  Willink 
V.  Morris  Canal,  etc.,  Co.,  4  N.  J.  Eq.  377. 

Neio  York. —  Blydenburgh  v.  Thayer,  1  Abb. 
Dec.  (N.  Y.)  156,  3  Keyes  (N.  Y.)  293,  1 
Transcr.  App.  (N.  Y.)  221;  Benedict  v.  Calk- 
ins, 45  Hun  (N.  Y.)  549;  Harway  v.  New  York, 
1  Hun  (N.  Y.)  628;  Commercial  Bank  v. 
Colt,  15  Barb.  (N.  Y.)  506;  Townsend  v. 
Corning,  1  Barb.  (N.  Y.)  627;  Jones  v.  Sav- 
age, 24  Misc.  (N.  Y.)  158,  53  N.  Y.  Suppl. 
308;  Seymour  v.  Lewis,  19  Wend.  (N.  Y.) 
512;  Murray  v.  Gouverneur,  2  Johns.  Cas. 
(N.  Y.)  438,  1  Am.  Dec.  177.  Especially 
where  assignment  without  consideration. 
French  v.  Stevenson,  10  N.  Y.  Suppl.  386, 
32  N.  Y.  St.  766.  Money  voluntarily  paid 
by  debtor  to  creditor  of  assignor  no  such 
equity.  Doyle  v.  Trinity  Church  Corp.,  5 
N.  Y.  St.  53.  See  Ely  v.  Cooke,  28  N.  Y. 
365. 

Oklahoma. —  Gillette  v.  Murphy,  7  Okla. 
91,  54  Pac.  413. 

Pennsylvania. —  Egbert  v.  Kimberly,  146 
Pa.  St.  96,  23  Atl.  437;  Lane  v.  Smith,  103 
Pa,  St.  415;  Romig  v.  Erdman,  5  Whart. 
(Pa.)  112,  34  Am.  Dec.  533;  Kellogg  v. 
Krauser,  14  Serg.  &  R.  (Pa.)  137,  16  Am. 
Dec.  480;  McMurtrie  v.  Twitchell,  11  Phila. 
(Pa.)  351,  33  Leg.  Int.  (Pa.)  238. 

South  Carolina. —  Westbury  v.  Simmons, 
57  S.  C.  467,  35  S.  E.  764;  Pittman  v.  Ray- 
sor,  49  S.  C.  469,  27  S.  E.  475 ;  British  Ameri- 
can  Mortg.  Co.  v.  Smith.  45  S.  C.  83,  22 
S.  E.  747;  Gibson  v.  Hutchins,  43  S.  C.  287, 
21  S.  E.  250;  Patterson  v.  Rabb,  38  S.  C. 
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138,  17  S.  E.  463,  19  L.  E.  A.  831;  Buttz  v. 
Charleston  County,  27  S.  C.  585;  Bobo  v. 
Vaiden,  20  S.  C.  271;  Whitesides  v.  Wallace, 

2  Speers  (S.  C.)  193;  Maybin  v.  Kirby,  4 
Rich.  Eq.  (S.  C.)  105;  Brown  v.  Smith,  3 
Rich.  Eq.   (S.  C.)   465;  Winthrop  v.  Lane, 

3  Desauss.  (S.  C.)  310. 

rciras.— Russell  v.  Kirkbride,  62  Tex.  455; 
Punchard  v.  Delk,  55  Tex.  304. 

United  States. —  New  Orleans,  etc.,  R.  Co. 
■V.  Mellen,  12  Wall.  (U.  S.)  362,  20  L.  ed. 
434;  Galveston,  etc.,  R.  Co.  v.  Cowdrey,  11 
Wall.  (U.  S.)  459,  20  L.  ed.  199;  Dunham 
t\  Cincinnati,  etc.,  R.  Co.,  1  Wall.  (U.  S.) 
254,  17  L.  ed,  584;  Kinsman  v.  Parkhurst, 
18  How.  (U.  S.)  289,  15  L.  ed.  385.  Espe- 
cially where  instrument  itself  puts  him  on 
notice.  Smith  v.  Orton,  131  U.  S.  Ixxv,  ap- 
pendix, 18  L.  ed.  62. 

England. — Drew  v.  Josolyne,  18  Q.  B.  D.  590, 
56  L.  J.  Q.  B.  490,  57  L.  T.  Rep.  N.  S.  5,  35 
Wkly.  Rep.  570;  Walker  v.  Bradford  Old  Bank, 
12  Q.  B.  D.  511,  53  L.  J.  Q.  B.  280,  32  Wkly. 
Rep.  645;  Rolt  i\  White,  31  Beav.  520,  9 
Jur.  N.  S.  343,  7  L.  T.  Rep.  N.  S.  586;  Ord 
V.  White,  3  Beav.  357,  43  Eng.  Ch.  357 ;  Berg- 
mann  v.  Macmillan,  17  Ch.  D.  423,  42  L.  T. 
Rep.  N.  S.  794,  29  Wkly.  Rep.  890;  Hooper 
V.  Smart,  1  Ch.  D.  90,  45  L.  J.  Ch.  99 ;  Stocks 
V.  Dobson,  4  De  G.  M.  &  G.  11,  17  Jur.  539, 
22  L.  J.  Ch.  884,  53  Eng.  Ch.  8;  Young  V. 
Kitchin,  3  Ex.  D.  127,  47  L.  J.  Exch.  579,  26 
Wkly.  Rep.  403;  Tooth  v.  Hallett,  L.  R.  4 
Ch.  242;  Turton  v.  Benson,  10  Mod.  455,  1 
P.  Wms.  496,  3  Prec.  Ch.  522,  1  Str.  240,  2 
Vern.  764. 

Canada. —  Martin  v.  Bearman,  45  U.  C. 
Q.  B.  205;  Exchange  Bank  v.  Stinson,  32 
U.  C.  C.  P.  158;  Elliott  v.  McConnell,  21 
Grant  Ch.  (U.  C.)  276;  Gould  v.  Close,  21 
Grant  Ch.  (U.  C.)  273;  Farquhar  v.  To- 
ronto, 12  Grant  Ch.  (U.  C.)  186. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  177 
et  seq. 

In  Greene  v.  Darling,  5  Mason  (U.  S.) 
201,  10  Fed.  Cas.  No.  5,765,  the  rule  stated 
by  Story,  J.,  is  that  the  assignee  takes  the 
chose  in  action  subject  to  all  the  equities 
existing  between  the  original  parties  as  to 
that  very  chose  in  action;  but  that  is  very 
different  from  admitting  that  he  takes  it  sub- 
ject to  all  equities  subsisting  between  the 
parties  as  to  other  debts  or  transactions. 
The  assignment  of  a  ch£)se  in  action  conveys 
merely  the  rights  which  the  assignor  then 
-possesses  to  that  thing,  but  it  does  not,  neces- 
sarily, draw  after  it  all  other  equities  of  an 
independent  nature. 

Claims  after  assignment  and  before  notice 
must  be  such  as  arise  out  of  the  assigned 
chose.  Terney  v.  Wilson,  45  N.  J.  L.  282; 
Cumberland  Bank  v.  Hann,  18  N.  J.  L.  222; 
Burrough  v.  Moss,  10  B.  &  C.  558,  21  E.  C.  L. 
238;  Oulds  V.  Harrison,  3  C.  L.  R.  353,  10 
Exch.  572,  24  L.  J.  Exch.  66,  3  Wkly.  Rep. 
160. 

Rule  as  to  equities  does  not  apply  to  choses 


in  action  in  the  nature  of  real  estate.  Juve- 
nal V.  Patterson,  10  Pa.  St.  282. 

Under  Louisiana  statutes  it  is  held  that 
debtor  acquires  no  equity  as  against  assignor 
by  acquiring  debt  against  assignor,  but  of 
which  acquisition  assignor  is  not  notified 
prior  to  assignment.  Newman  v.  Irwin,  43 
La.  Ann.  1114,  10  So.  181.  See  also  Wing  v. 
Page,  62  Iowa  87,  11  N.  W.  639,  17  N.  W. 
181;  Reynolds  v,  Martin,  51  Iowa  324,  1 
N.  W.  620 ;  Zugg  V.  Turner,  8  Iowa  223. 

Where  a  husband  assigned  a  chose  of  the 
wife,  and  the  assignee  brought  suit  thereon 
in  the  name  of  the  husband  and  wife  and 
recovered  judgment,  the  judgment  debtor  was 
warranted  in  paying  the  amount  of  the  judg- 
ment to  the  husband  as  against  the  assignee, 
it  appearing  that  the  amount  was  small,  the 
husband  insolvent,  and  the  wife  entitled  to 
the  money  as  her  settlement.  Eastburn  v. 
Wells,  7  Dana  (Ky.)  430. 

19.  Set-off  or  counter-claim  maturing  after 
notice. —  Alabama. —  Chilton  v.  Comstock,  4 
Ala.  58. 

/ndiatia-.— Adams  v.  Rodarmel,  19  Ind.  339. 

Iowa. —  Davis  v.  Milburn,  3  Iowa  163. 

Kentucky. —  Graham  v.  Tilford,  1  Mete. 
(Ky.)  112. 

Massachusetts. —  Breen  v.  Seward,  11  Gray 
(Mass.)  118. 

Michigan. —  Lockwood  v.  Beckwith,  6  Mich. 
168,  72  Am.  Dec.  69. 

New  York. —  Myers  v.  Davis,  22  N.  Y.  489 ; 
Fort  V.  McCully,  59  Barb.  (N.  Y.)  87;  Nel- 
son V.  Edwards,  40  Barb.  (N.  Y.)  279;  Wells 
V.  Stewart,  3  Barb.  (N.  Y.)  40;  Martin  v. 
Kunzmuller,  10  Bosw.  (N.  Y.)  16  [affirmed 
in  37  N.  Y.  396]. 

0/iio.— Benedict  v.  Steiglitz.  27  Ohio  St. 
365;  Fuller  v.  Steiglitz,  27  Ohio  St.  355,  22 
Am.  Rep.  312. 

Texas. —  Texas,  etc.,  R.  Co.  r.  Vaughan, 
(Tex.  Civ.  App.  1897)  40  S.  W.  1065. 

But  set-offs  or  counter-claims  arising  out 
of  independent  contract  not  allowed,  whether 
contract  made  before  or  after  notice.  Sea- 
man V.  Van  Rensselaer,  10  Barb.  (N.  Y.)  81; 
In  re  Asphaltic  Wood  Pavement  Co.,  30 
Ch.  D.  216.  54  L.  J.  Ch.  460.  53  L.  T.  Rep. 
N.  S.  65,  33  Wkly.  Rep.  513;  Webb  v.  Smith, 
30  Ch.  D.  192,  53  L.  T.  Rep.  N.  S.  737;  In  re 
Milan  Tramways  Co..  22  Ch.  D.  122,  25  Ch.  D. 
587,  50  L.  T.  Rep.  N.  S.  545,  32  Wklv.  Rep. 
601;  Watson  r.  Mid  Wales  R.  Co.,  36  L.  J. 
C.  P.  285,  L.  R.  2  C.  P.  593,  17  L.  T.  Rep. 
N.  S.  94,  15  Wkly.  Rep.  1107. 

But  may  avail  himself  of  set-off  arising 
out  of  same  contract  after  notice.  New- 
foundland r.  Newfoundland  R.  Co.,  13  App. 
Cas.  199,  57  L.  J.  P.  C.  35,  58  L.  T.  Rep. 
N.  S.  285;  Bergmann  r.  Macmillan,  17  Ch.  D. 
423,  44  L.  T.  Rep.  N.  S.  794,  29  Wklv.  Rep. 
890. 

A  note  against  the  assignor,  not  due  at  the 

time  of  the  assignment,  is  not  a  valid  offset 
against  the  assignee  under  a  statute  provid- 
ing that  the  assignee  may  sue  on  bonds,  etc.. 
in  the  same  manner  as  the  original  holder 
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the  assignor,  or  between  the  assignor  and  third  parties.^  When  the  legal  title  is 
in  the  assignee  he  may  recover  the  full  amount  of  the  obligation  from  tlie  debtor, 
although  the  assignee  holds  the  chose  as  security  for  a  debt  or  upon  trust  for 
creditors.^^ 

3.  Obligations  to  Third  Parties.  The  assignment  of  a  mere  personal  contract 
does  not  give  the  other  contracting  party  a  right  to  sue  the  assignee  for  a  breach 
thereof. If  the  assignee  expressly  promises,  in  the  contract  of  assignment,  upon 
a  valuable  consideration,  to  pay  third  -parties,  such  third  parties  may  sue  him  on 
his  promise.^ 

D.  Of  the  Debtor — l.  Rights  Against  Assignee.  Until  the  debtor  receives 
notice  of  the  assignment,  or,  as  the  rule  is  sometimes  stated,  until  he  has  knowl- 
edge of  such  facts  concerning  the  same  as  are  sufficient  to  put  him  on  inquiry,^ 


could  do  and  recover  so  much  thereof  as  shall 
appear  to  be  due  at  the  time  of  the  assign- 
ment, provided  nothing  the  act  contained  be 
construed  to  change  any  defense  defendant 
might  have  against  the  assignee  or  assignor. 
Small  V.  Strong,  2  Ark.  198. 

20.  California.  —  Bridgeport  First  Nat. 
Bank  v.  Perris  Irrigation  Dist.,  107  Cal.  55, 
40  Pac.  45. 

Illinois. —  Himrod  v.  Bolton,  44  111.  App. 
516. 

Indiana. —  Fordice  v.  Hardesty,  36  Ind.  23. 
Kentucky. —  Newby  v.  Hill,  2  Mete.  (Ky.) 
530. 

Louisiana. —  Cox  v.  White,  2  La.  422. 

Maryland. —  Ohio  L.  Ins.,  etc.,  Co.  v.  Ross, 
2  Md.  Ch.  25. 

Massachusetts. — Murphy  v.  Marland,  8 
Cush.  (Mass.)  575. 

Michigan. —  Bloomer  v.  Henderson,  8  Mich. 
395,  77  Am.  Dec.  453. 

Mississippi. —  Duke  v.  Clark,  58  Miss.  465 ; 
Mathews  v.  Hamblin,  28  Miss.  611. 

Missouri. —  Bartlett  v.  Eddy,  49  Mo.  App. 
32.  , 

Nebraska. —  Williams  v.  Donnelly,  54  Nebr. 
193,  74  K  W.  601. 

New  Jersey. —  De  Witt  V.  Van  Sickle,  29 
N.  J.  Eq.  209 ;  Starr  v.  Haskins,  26  N.  J.  Eq. 
414. 

New  York. —  Greene  v.  Warnick,  64  N.  Y. 
220;  Trustees  Union  College  .!).  Wheeler,  61 
N.  Y.  88;  Moore  v.  Miller,  6  Lans.  (K  Y.) 
396;  Beecher  v.  Bennett,  11  Barb.  (N.  Y.) 
374;  Quinlan  v.  Russell,  47  N.  Y.  Super.  Ct. 
212;  James  v.  Morey,  2  Cow.  (N.  Y.)  246, 
14  Am.  Dec.  475;  Livingston  v.  Dean,  2 
Johns.  Ch.  (N.  Y.)  479.  Contra,  Bush  v. 
Lathrop,  22  N.  Y.  535;  Spicer  v.  Snyder,  12 
N,  Y.  Suppl.  744,  34  N.  Y.  St.  376 ;  Murphy 
V.  Bowery  Nat.  Bank,  30  Hun  (N.  Y.)  40; 
Murray  v.  Lylburn,  2  Johns.  Ch.  (N.  Y.) 
441;  Murray  v.  Ballou,  1  Johns.  Ch.  (N.  Y.) 
566. 

Pennsylvania. —  Mifflin  County  Nat.  Bank's 
Appeal,  98  Pa.  St.  150;  Hendrickson's  Ap- 
peal, 24  Pa.  St.  363;  Fisher  v.  Knox,  13 
Pa.  St.  622,  53  Am.  Dec.  503 ;  Mott  v.  Clark, 
9  Pa.  St.  399,  49  Am.  Dec.  566. 

Vermont. —  See,  contra,  Downer  t>.  South 
Royalton  Bank,  39  Vt.  25. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  183. 

21.  Paschal  v.  Scott,  22  Ark.  255;  Ginoc- 

[VII,  C,  2] 


chio  V.  Amador  Canal,  etc.,  Co.,  67  Cal.  493, 
8  Pac.  29. 

22.  Right  to  sue  assignee. —  Comstock  v. 
Hitt,  37  111.  542 ;  Suydam  v.  Dunton,  84  Hun 
(N.  Y.)  506,  32  N.  Y.  Suppl.  333,  65  N.  Y.  St. 
491;  Adams  v.  Wadhams,  40  Barb.  (N.  Y.) 
225;  Heinze  v.  Buckingham,  17  N.  Y.  Suppl. 
12,  42  N.  Y.  St.  427;  Smith  v.  Kellogg,  46 
Vt.  560. 

Assignment  of  encumbered  land  does  not 
personally  obligate  assignee  to  pay  encum- 
brance. Lavelle  v.  Gordon,  15  Mont.  515,  39 
Pac.  740. 

Limitations  of  rule. —  But  where  a  contract 
is  made  with  the  intention  that  it  should  be 
assigned  to  the  assignee,  and  he  takes  it 
upon  the  express  stipulation  that  he  will  be 
bound  by  the  covenants  thereof,  he  will  be 
bound  thereby,  and  may  be  sued  thereon  by 
the  other  contracting  party  (Wiggins  Ferry 
Co.  V.  Chicago,  etc.,  R.  Co.,  73  Mo.  389,  39 
Am.  Rep.  519)  ;  and  where  an  assignee  takes 
property  subject  to  the  payment  of  a  debt, 
and  that  debt  is  not  a  lien  on  the  property 
conveyed,  the  assignee  will  be  personally 
obligated  to  the  holder  of  the  debt  to  pay  the 
same  (Dingeldein  v.  Third  Ave.  R.  Co.,  37 
N.  Y.  575  [reversing  9  Bosw.  (N.  Y.)  79]). 

23.  Express  promise  to  pay. —  Smith  v. 
Flack,  95  Ind.  116;  Wightman  v.  Spofford, 
56  Iowa  145,  8  N.  W.  680;  Parks  v.  Clark, 
2  N.  Y.  St.  329. 

Promise  must  be  unconditional. —  Roe  v. 
Barker,  17  Hun  (N.  Y.)  84:  [affirmed  in  82 
N.  Y.  431]. 

But,  in  the  absence  of  such  promise,  the 
assignee  cannot  be  sued  by  third  persons  to 
whom  the  assignor  was  under  obligations  by 
reason  of  the  assigned  contract.  New  Eng- 
land Dredgiiig  Co,  v.  Rocknort  Granite  Co., 
149  Mass.  381,  21  N.  E.  947 ;  Morrill  v.  Lane, 
136  Mass.  93;  Turner  v.  McCarty,  22  Mich. 
265 ;  Shafer  v.  Niver,  9  Mich.  253. 

24.  Absence  of  notice  to  debtor. —  Camp- 
bell V.  Sneed,  9  Ark.  118 ;  Jacob  Dold  Packing 
Co.  V.  G.  Ober,  etc.,  Co.,  71  Md.  155,  18  Atl.  .34; 
Robinson  v.  Weeks,  6  Hoav.  Pr.  (N.  Y.)  161; 
Davenport  v.  Ludlow,  4  How.  Pr.  (N,  Y.) 
337;  Countryman  v.  Boyer,  3  How.  Pr. 
(N.  Y.)  386;  Ten  Broeck  v.  De  Witt,  IQ 
Wend.  (N.  Y.)  617;  Bradt  v.  Koon,  4  Cow. 
(N.  Y.)  416;  Briggs  v.  Dorr,  19  Johns.  fN.  Y.) 
95;  Martin  v.  Hawks,  15  Johns.  (N.  Y.)  405  j 
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he  may  deal  with  the  assignor  as  if  no  assignment  had  been  made.  He  may  pay 
the  assignorr^  even  though  the  debt  be  not  due  at  the  time  he  makes  such  pay- 
ment,^^  or  pay  a  subsequent  assignee  of  whose  assignment  he  has  notice,^^  or  any 
person  vested  with  apparent  authority  to  receive  payment,^^  or  an  attaching 
creditor  of  tlie  assignor  under  order  of  the  court,^^  the  whole  or  any  part  of  the 
debt.  The  debtor  may  subject  the  chose  in  the  hands  of  the  assignee  to  all 
equities  against  the  assignor,^  and  all  defenses  he  had  against  the  assignor,^^  prior 


Anderson  v.  Van  Alen,  12  Johns,  (N.  Y.) 
343  [but  see  Meghan  v.  Mills,  9  Johns.  (N,  Y.) 
64,  where  it  was  said  notice  must  be  direct 
and  positive,  and  not  enough  to  demand  pay- 
ment of  debtor  without  stating  in  what  ca- 
pacity demand  is  made] ;  Tritt  v.  Colwell,  31 
Pa.  St.  228.    See  also  supra,  III,  B,  4. 

The  mere  fact  that  the  original  creditor  is 
in  possession  of  the  evidences  of  the  chose, 
which  were  delivered  to  him  for  a  special  pur- 
pose, will  not  authorize  a  debtor  to  pay  to 
one  to  whom  the  creditor  wrongfully  assigned 
the  chose,  if  the  evidences  show  on  their  face 
that  the  chose  had  been  theretofore  assigned 
to  another ;  and  the  mere  fact  that  the  debtor 
could  not  read,  or  that  he  had  overlooked  the 
assignment,  would  not  discharge  him,  his  duty 
being  to  exercise  ordinary  care.  Pier  x>.  Bul- 
lis,  48  Wis.  429,  4  N.  W.  381. 

25.  May  pay  assignor. —  California. —  Ho- 
gan  V.  Black,  66  Cal.  41,  4  P^c.  943. 

Connecticut. —  Bacon  v.  Warner,  1  Root 
(Conn.)  349. 

Georgia. —  Pulliam  v.  Cantrell,  77  Ga.  563, 
3  S.  E.  280. 

Illinois. —  Sears  v.  Wesleyan  University,  28 
111.  183. 

Kansas. —  Chapman  v.  Steiner,  5  Kan,  App. 
326,  48  Pac.  607;  Lockrow  v.  Cline,  4  Kan. 
App,  716,  46  Pac,  720. 

Kentucky. —  Clark  v.  Boj'^d,  6  T.  B.  Mon. 
(Ky.)  293;  Harrison  V.  Burgess,  5  T.  B.  Mon. 
(Ky.)  417;  Stockton  v.  Hall,  Hard.  (Ky,) 
160. 

Louisiana. — Styles  v.  McNeil,  6  Mart,  N.  S. 
(La.)  296. 

Maine. —  Bartlett  v.  Pearson,  29  Me.  9. 

Maryland. —  Bobinson  v.  Marshall,  11  Md. 
251. 

Mississippi. — Shields  v.  Taylor,  25  Miss,  13. 

Missouri. —  Leahi  v.  Dugdale,  34  Mo.  99; 
Weinwick  v.  Bender,  33  Mo,  80. 

New  Hampshire. —  Duncklee  v.  Greenfield 
Steam  Mill  Co.,  23  N,  H,  245, 

New  York. —  Deach  v.  Perry,  6  N,  Y.  Suppl. 
940.  25  N,  Y.  St.  891 ;  Huntington  v.  Potter, 
32  Barb.  (N.  Y.)  300. 

Pennsylvania. —  Com.  v.  Sides,  176  Pa,  St. 
616,  35  Atl.  136;  Foster  v.  Carson,  159  Pa,  St. 
477,  28  Atl,  356,  39  Am,  St,  Rep,  696;  Brindle 
V.  McTlvaine,  9  Serg,  &  R,  (Pa.)  74. 

England. —  Williams  v.  Sorrell,  4  Ves.  Jr. 
389. 

26.  Debt  not  due. —  Merrick  v.  Hulbert,  15 
111.  App,  606, 

27.  May  pay  subsequent  assignee. —  Burge 
V.  Miner,  7  Ohio  Dec.  (Reprint)  156,  1  Cine. 
L.  Bui.  186. 

28.  Laughlin  v.  District  of  Columbia,  116 
U.  S,  485,  6  S.  Ct,  472,  29  L,  ed.  701. 


29.  May  pay  attaching  creditor  as  assignor. 

— California. — McCarthy  v.  Mt.  Tecarte  Land, 
etc,  Co,,  110  Cal.  687,  43  Pac,  391;  Rauer  v. 
Fay,  110  Cal.  361,  42  Pac.  902. 

Connecticut. —  Tuttle  v.  Fowler,  22  Conn. 
58. 

Illinois. —  Springfield  M,  &  F,  Ins,  Co.  v. 
Peck,  102  111.  265;  Creighton  v.  Hyde  Park, 
6  111.  App,  272. 

Indiana. — McFadden  v.  Wilson,  96  Ind,  253; 
Daggett  V.  Flanagan,  78  Ind.  253, 

Maine. —  Milliken  v.  Loring,  37  Me,  408; 
Swett  V.  Green,  4  Me.  384 ;  Clark  v.  Rogers,  2 
Me,  143. 

Vermont. —  Lampson  v.  Fletcher,  1  Vt.  168, 
18  Am.  Dec.  676. 

30.  Equities  prior  to  notice. —  See  supra, 
VII,  C,  2.  But  see  Thorn  v.  Myers,  5  Strobh. 
(S,  C.)  210,  where  it  was  said  that  where  the 
assignment  passes  the  legal  title  to  the  chose 
to  the  assignee,  the  debtor  cannot  set  up  equi- 
ties he  may  acquire  against  the  assignor  after 
the  assignment  and  before  he  receives  notice 
thereof, 

31.  Defenses  against  assignor. —  Arkansas. 
—  Smith  V.  Carder,  33  Ark.  709;  Walker  v. 
Johnson,  13  Ark.  522;  Robinson  v.  Swigart, 
13  Ark.  71. 

Connecticut. —  Beecher  v.  Buckingham,  18 
Conn.  110,  44  Am.  Dec.  580;  Homer  v.  New 
Haven  Sav,  Bank,  7  Conn,  478. 

Delaware. —  Burton  v.  Willin,  6  Houst. 
(Del.)  522,  22  Am,  St.  Rep.  363;  Lattomus 
V.  Garman,  3  Del,  Ch,  232 ;  Hall  v.  Hickman, 
2  Del,  Ch,  318;  Robinson  v.  Jefferson,  1  Del. 
Ch.  244. 

Illinois. —  Commercial  Nat.  Bank  v.  Burch, 
141  111,  519,  31  N.  E,  420,  33  Am,  St,  Rep. 
331;  Shuteldt  v.  Gillilan,  124  111,  460,  16 
N,  E,  879;  Roberts  V.  Clelland,  82  111.  538; 
Allen  V.  Watt,  79  111,  284 ;  Hughes  v.  Trahern, 
64  HI,  48;  Fortier  v.  Darst,  31  HI.  212:  Olds 
V.  Cummings,  31  111,  188  ;  Sutherland  v.  Reeve, 
41  111,  App,  295 ;  Weber  v.  Rosenheim,  37  111. 
App,  72, 

Indiana. —  Wagner  v.  Winter,  122  Ind.  57, 
23  N,  E.  754;  Marshall  v.  Billingsly,  7  Ind, 
250;  Robertson  v.  Cooper,  1  Ind,  App,  78,  27 
N.  E.  104. 

Iowa. —  Miller  v.  Centerville,  57  Iowa  640, 
UN,  W^  631 ;  Ayres  v.  Campbell,  9  Iowa  213, 
74  Am,  Dec.  346. 

Kentucky. —  Lester  v.  Given,  8  Bush  ( Kv. ) 
357;  Trimble  v.  Ford.  5  Dana  (Ky.)  5i7; 
Frazier  Broadnax,  2  Litt.  (Ky.)  249 :  Chiles 
V.  Corn,  3  A,  K.  Marsh.  (Ky.)  230:  Porter  v. 
Breckenridge,  Hard,  (Ky,)  21:  Bibb  v.  Pra- 
ther,  Ky,  Dec,  136.  2  Am.  Dec.  711. 

Louisiana. —  Kugler  ?*.  Tavlor.  19  La.  Ann. 
100;  Gray  v.  Thomas,  18  La".  Ann.  412. 
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to  the  time  when  he  received  notice  of  the  assignment ;  but  as  to  equities  arising 
thereafter  the  rule  is  otherwise.^^ 

.  2.  Obligations  to  Assignee.  After  notice  of  the  assignment,  the  debtor  deals 
with  the  assignor  at  his  peril,  and  discharge  or  modification  of  the  obligation  by 
the  assignor,  after  that  time,  will  not  avail  him.^^    Where  the  assignee  has  only 


Maine. —  Leathers  v.  Carr,  24  Me.  351; 
Hooper  v.  Brundage,  22  Me.  460. 

Maryland. — Diffenbach  v.  New  York  L,  Ins. 
Co.,  61  Md.  370;  Hampson  t;.  Owens,  55  Md. 
583;  Butler  v.  Rahm,  46  Md.  541;  Timms  v. 
Shannon,  19  Md.  296,  81  Am.  Dec.  632;  Wat- 
kins  V.  Worthington,  2  Bland  (Md.)  509; 
Mullikin  v.  Mullikin,  1  Bland  (Md.)  538;  Es- 
tep  V.  Watkins,  1  Bland  (Md.)  486;  Ohio  L. 
Ins.,  etc.,  Co.  v.  Ross,  2  Md.  Ch.  25. 

Massachusetts. —  Connor  v.  Parker,  114 
Mass.  331;  Dyer  v.  Homer,  22  Pick.  (Mass.) 
253. 

Michigan. — McKenna  v.  Kirkwood,  50  Mich. 
544,  15  N.  W.  898;  Seligman  v.  Ten  Eyck,  49 
Mich.  104,  13  N.  W.  377;  Wilcox  v.  Allen,  36 
Mich.  160;  Hull  v.  Swarthout,  29  Mich.  249. 

Minnesota. —  State  v.  Lake  City,  25  Minn. 
404. 

Missouri. —  Sumrall  v.  Sun  Mut.  Ins.  Co., 
40  Mo.  27;  Ewing  v.  Miller,  1  Mo.  234. 

'New  Hampshire. —  Dearborn  v.  Nelson,  61 
N.  H.  249 ;  Thompson  v.  Emery,  27  N.  H.  269. 

Neio  Jersey. —  De  Witt  v.  Van  Sickle,  29 
N.  J.  Eq,  209;  Conover  v.  Van  Mater,  18  N.  J. 
Eq.  481;  Losey  v.  Simpson,  11  N.  J.  Eq.  246; 
Jaques  v.  Esler,  4  N.  J.  Eq.  461. 

New  York. —  Littlefield  v.  Albany  County 
Bank,  97  N.  Y.  581;  Davis  v.  Bechstein,  69 
N.  Y.  440,  25  Am.  Rep.  218;  Merrill  v.  Green, 
66  Barb.  (N.  Y.)  582;  Commercial  Bank  v. 
Colt,  15  Barb.  (N.  Y.)  506;  Donaldson  v.  Hall, 
2  Daly  (N.  Y.)  325;  French  v.  Stevenson,  10 
N.  Y.  Suppl.  386,  32  N.  Y.  St.  766;  Marvin  v. 
Inglis,  39  How.  Pr.  (N.  Y.)  329;  Cornell  v. 
Townsend,  19  How.  Pr.  (N.  Y.)  184;  Terry 
V.  Roberts,  15  How.  Pr.  (N.  Y.)  65;  Miner  v. 
Hoyt,  4  Hill  (N.  Y.)  193;  Chamberlain  v.  Gor- 
ham,  20  Johns.  (N.  Y.)  144;  Niagara  Bank  v. 
McCracken,  18  Johns.  (N.  Y.)  493;  Gay  v.  Gay, 
10  Paige  (N.  Y.)  369;  Bartlett  v.  Gale,  4 
Paige  (N.  Y.)  503. 

North  Carolina.—  Martin  v.  Richardson,  68 
N.  C.  255 ;  King  r.  Lindsav,  38  N.  C.  77 ; 
Moody  V.  Sitton,  37  N.  C.  382;  McKinnie  v. 
Rutherford,  21  N.  C.  14. 

O/ito.— Osborn  v.  McClelland,  43  Ohio  St. 
284,  1  N.  E.  644;  Martindale  v.  Harris,  26 
Ohio  St.  379 ;  Follett  v.  Reese,  20  Ohio  546, 
55  Am.  Dec.  472. 

Oregon. —  Rayburn  v.  Hurd,  20  Oreg.  229, 
25  Pac.  635. 

Pennsylvania. —  Eldred  v.  Hazlett,  33  Pa. 
St.  307;  Rider  v.  Johnson,  20  Pa.  St.  190; 
Solomon  v.  Kimmel,  5  Binn.  (Pa.)  232. 

South  Carolina. — Neal  v.  Sullivan,  10  Rich. 
Eq.  (S.  C.)  276. 

Tennessee.— Ford  v.  Thompson,  1  Head 
(Tenn.)  265;  Breedlove  v.  Sommerville,  3 
Yerg.  (Tenn.)  257;  Kennedy  v.  Woolfolk,  3 
Hayw.  (Tenn.)  195. 

Texas. —  East  Texas  F.  Ins.  Co.  v.  Coffee, 
[VII,  D,  1] 


61  Tex.  287;  York  v.  McNult,  16  Tex.  13,  67 
Am.  Dec.  607. 

Vermont. — Downer  v.  South  Royalton  Bank, 
39  Vt.  25 ;  Barney  v.  Grover,  28  Vt.  391 ;  Foot- 
V.  Ketchum,  15  Vt.  258,  40  Am.  Dec.  678. 

Virginia. —  Stebbins  v.  Bruce,  80  Va.  389 ; 
Feazle  v.  Dillard,  5  Leigh  (Va.)  30;  Norton 
V.  Rose,  2  Wash.  (Va.)  233. 

Wisconsin. —  St.  Paul  Second  Nat.  Bank  v. 
Larson,  80  Wis.  469,  50  N.  W.  499 ;  Rockwell 
V.  Daniels,  4  Wis.  432. 

United  States. —  Withers  v.  Greene,  9  How. 
(U.  S.)  213,  13  L.  ed.  109;  Scott  v.  Shreeve, 
12  Wheat.  (U.  S.)  605,  6  L.  ed.  744;  Barhorst 
V.  Armstrong,  42  Fed.  2. 

Although  the  assignee  has  no  notice  of  such 
defenses.  Wood  v.  Perry,  1  Barb.  (N.  Y.) 
114;  Townsend  v.  Corning,  1  Barb.  (N.  Y.) 
627;  Tvler  Car,  etc.,  Co.  v.  Wettermark,  12 
Tex.  Civ.  App.  399,  34  S.  W.  807  :  McFarland 
V.  Lyon,  4  Tex.  Civ.  App.  586,  23  S.  W.  554; 
Rockwell  V.  Daniels,  4  Wis.  432 ;  Stocks  v. 
Dobson,  4  De  G.  M.  &  G.  11,  17  Jur.  539,  22 
L.  J.  Ch.  884,  53  Eng.  Ch.  8. 

32.  Equities  subsequent  to  notice. —  Ala- 
lama. — Cook  V.  Citizens  Mut.  Ins.  Co.,  53  Ala. 
37;  Wray  v.  Furniss,  27  Ala.  471;  Stewart  v. 
Kirkland,  19  Ala.  162. 

California. —  Bridgeport  First  Nat.  Bank  v. 
Perris  Irrigation  Dist.,  107  Cal.  55,  40  Pac. 
45. 

Georgia. —  Guerry  v.  Ferryman,  6  Ga.  119. 

Kentucky. —  Walker  v.  McKay,  2  Mete. 
(Ky.)  294;  McDonald  v.  Ford,  1  Dana  (Ky.) 
464 ;  Ridgway  v.  Collins,  3  A.  K.  Marsh.  (Ky.) 
410. 

Louisiana. — Adams  v.  Webster,  25  La.  Ann. 
117. 

Massachusetts. —  St.  Andrew  v.  Manchaug 
Mfg.  Co.,  134  Mass.  42. 

New  York. —  Bates  v.  New  York  Ins.  Co.,  3 
Johns.  Cas.  (N.  Y.)  238. 

Pennsylvania. — Philips  V.  Lewistown  Bank, 
18  Pa.  St.  394;  Bundle  v.  Ettwein,  2  Yeates 
(Pa.)  23;  Wheeler  v.  Hughes,  1  Dall.  (Pa.) 
23,  1  L.  ed.  20. 

Vermont. —  Loomis  V.  Loomis,  26  Vt.  198 ; 
Walker  v.  Sargeant,  14  Vt.  247 ;  Cummings  v. 
Fullam,  13  Vt.  434;  Weeks  v.  Hunt,  6  Vt.  15. 

Virginia. —  Finney  v.  Bennett,  27  Gratt. 
(Va.)  365. 

Canada. —  Quick  v.  Colchester  South  Tp., 
30  Ont.  645. 

Notice  given  by  one  assignee  enures  to 
benefit  of  successive  assignees.  Hunt  t?.  Mar- 
tin, 2  Litt.  (Ky.)  82;  Harrison  v.  Wilson,  5 
Rob.  (La.)  275. 

33.  After  notice. —  Alabama. —  Holland  p. 
Dale,  Minor  (Ala.)  265. 

Arkansas. —  State  v.  Jennings,  10  Ark.  428. 
California. —  McCloskey  v.  San  Francisco, 
66  Cal.  104,  4  Pac.  943. 


[4  Cyc]  91 


a  qualified  interest  in  the  chose,  the  debtor  may,  even  after  notice  of  the  assign- 
ment, deal  with  the  assignor,  subject  to  the  interest  of  the  assignee,  and  is 
accountable  to  the  assignee  only  to  the  extent  of  his  interest.^  It  has  been  said 
that,  in  order  that  the  debtor  should  be  bound,  the  debt  or  fund  assigned  must  be 
some  recognized  or  definite  fund  or  debt,  in  tlie  hands  of  a  person  who  admits 
the  obhgation  to  pay  the  assignor.^^ 

E.  Of  Successive  Assignees.  Successive  assignees  of  a  chose  in  action 
take  the  same  subject  to  the  equities  between  the  original  assignor  and  his 
assignee,^^  as  well  as  to  equities  existing  between  the  original  assignor  and  the 
debtor,^'  especially  where  the  transfer  is  only  of  all  right,  title,  and  interest  of 
the  assignee  to  the  cliose.^^ 

VIII.  ACTIONS.39 

A.  In  General — l.  At  Common  Law  —  a.  Generally.    At  common  law  it  is 


Colorado. —  Chamberlin  v.  Gilman,  10  Colo. 
94,  14  Pac.  107;  Stoddard  v.  Benton,  6  Colo. 
608. 

Connecticut. —  Porter  v.  Seeley,  13  Conn. 
564. 

Massachusetts. —  Eastman  v.  Wright,  6 
Pick.  (Mass.)  316. 

Mississippi. —  Parker  v.  Kelly,  10  Sm.  &  M. 
(Miss.)  184. 

Missouri. —  Ferguson  v.  Davidson,  147  Mo. 
664,  49  S.  W.  859 ;  Ashby  v.  Winston,  34  Mo. 
311;  Bardon  v.  Savage,  1  Mo.  560. 

Neio  Jersey. —  Dexter  v.  Meigs,  47  N.  J.  Eq. 
488,  21  Atl.  114.  Though  assignment  be  but 
partial.  Todd  v.  Meding,  56  N.  J.  Eq.  83,  38 
Atl.  349. 

New  York. —  Sanders  v.  Soutter,  136  N.  Y. 
97,  32  N.  E.  638,  49  Y.  St.  63;  Heermans 
V.  Ellsworth,  64  N.  Y.  159  [affirming  3  Hun 
(N.  Y.)  473,  5  Thomps.  &  C.  (N.  Y.)  605]; 
Danvers  v.  Lugar,  30  Misc.  (N.  Y.)  98,  61 
N.  Y.  Suppl.  778 ;  Ernst  v.  Estey  Wire  Works 
Co.,  20  Misc.  (K  Y.)  365,  45  N.  Y.  Suppl.  932 ; 
Wheeler  v.  Wheeler,  9  Cow.  (N.  Y.)  34;  Ray- 
mond V.  Squire,  11  Johns.  (N.  Y.)  47 ;  Bebee 
V.  State  Bank,  1  Johns.  (N.  Y.)  529,  3  Am. 
Dec.  353;  Wardell  v.  Eden,  2  Johns.  Cas. 
(N.  Y. )  121;  Andrews  v.  Beecher,  1  Johns. 
Cas.  (N.  Y. )  411;  Southgate  v.  Montgomery, 
1  Paige  (N.  Y.)  41. 

North  Carolina. —  Governor  v.  Griffin,  13 
N.  C.  352. 

Ohio. — Patterson  v.  Wilkins,  Wright  (Ohio) 
501. 

Texas. —  Franklin  County  Co-operative  As- 
soc. V.  Eubanks,  (Tex.  1891)  18  S.  W.- 699. 

Vermont. —  Upton  v.  Moore,  44  Vt.  552 ; 
Hall  V.  Dana,  2  Aik.  (Vt^  381. 

England. —  Liquidation^  etc.,  Co.  v.  Wil- 
loughby,  [1898]  A.  C.  321,  67  L.  J.  Ch.  251, 
78  L.  t.  Rep.  N.  S.  329 ;  Walker  v.  Bradford 
Old  Bank,  12  Q.  B.  D.  511,  53  L.  J.  Q.  B.  280, 
32  Wkly.  Rep.  645 ;  Legh  v.  Legh,  1  B.  &  P. 
447;  In  re  Milan  Tramways  Co.,  22  Ch.  D. 
122,  25  Ch.  D.  587,  50  L.  T.  Rep.  N.  S.  545,  32 
Wkly.  Rep.  601. 

34.  Qualified  interest  only  in  assignee. — 
Sanders  v.  Soutter,  136  N.  Y.  97,  32  N.  E.  638, 
49  N.  Y.  St.  63  [affirming  17  N.  Y.  Suppl.  141, 
42  N.  Y.  St.  437];  Blackman  v.  Dunkirk,  21 
Wis.  36. 

35.  Nature  of  fund  or  debt. —  Beran  v. 


Tradesmen's  Nat.  Bank,  57  Hun  (N.  Y.)  592, 
10  N.  Y.  Suppl.  677,  32  N.  Y.  St.  999  [reversed 
in  137  N.  Y.  450,  33  N.  E.  593,  51  N.  Y.  St. 
170];  Mixon  v.  Jones,  1  Rich.  (S.  C.)  395; 
Kendall  v.  U.  S.,  7  Wall.  (U.  S.)  113,  19 
L.  ed.  85.  In  Brown  v.  Rees,  3  Brev.  (S.  C.) 
191,  it  is  said  that  the  law  does  not  counte- 
nance assignments  of  open  book-debts  which 
may  be  liable  to  errors  and  disputes,  and  no- 
tice of  such  assignments  is  not  binding  on 
the  debtor,  who  can  discharge  himself  by  set- 
tlement with  the  assignor.  The  only  remedy 
of  the  assignee  would  be  a  suit  against  the 
assignor  for  breach  of  contract. 

In  Iowa  the  debtor  may  pay  the  assignor  of 
open  accounts  despite  notice,  but  he  is  not 
compelled  to  do  so,  and  may  recognize  an  as- 
signment by  the  assignor  of  such  accounts,  in 
which  event  the  assignee  will  be  entitled  to 
the  same  as  against  garnishing  creditors  of 
the  assignor.  Bailey  v.  Union  Pac.  R.  Co.,  62 
Iowa  354,  17  N.  W.  567. 

Where  the  release  by  the  assignor  is  given 
merely  to  right  a  wrong  he  has  done  to  the 
debtor  by  a  pretended  claim,  an  assignee  of 
such  claim,  without  consideration  and  with 
knowledge  of  the  facts,  will  not  be  heard  to 
complain.    Atkinson  v.  Runnells,  60  Me,  440. 

36.  Subject  to  equities  between  original  as- 
signor and  assignee. —  Sutherland  v.  Reeve, 
151  111.  384,  38  N.  E.  130  [affirming  41  111. 
App.  295]  ;  Commercial  Nat.  Bank  v.  Burch, 
40  111.  App.  505.  See  also  Southgate  v.  Mont- 
gomery, 1  Paige  (N.  Y. )  41.    See  also  supra^ 

VI,  F,  4. 

But  where  assignee,  for  valuable  considera- 
tion and  without  notice,  acquires  the  legal 
title  to  an  obligation,  he  is  not  affected  by  an 
equity  the  original  assignor  had  against  his 
assignor.  Anderson  v.  Wells,  6  B.  Mon.  (Ky.) 
540;  Royal  v.  Miller,  3  Dana  (Ky.)  55. 

37.  Subject  to  equities  between  original  as- 
signor and  debtor. — Clute  v.  Robison,  2  Johns. 
(N.  Y.)  595;  Murray  i'.  Gouverneur,  2  Johns. 
Cas.  (N.  Y.)  438,  1  Am.  Dec.  177;  Metzgar 
1).  Metzgar,  1  Rawle  (Pa.)  227. 

38.  Sanders  v.  Soutter,  136  N.  Y.  97,  32 
N.  E.  638,  49  N.  Y.  St.  63  [affirming  17  N.  Y. 
Suppl.  141,  42  N.  Y.  St.  437].    See  also  supra, 

VII,  A,  1. 

39.  As  to  alteration  of  instruments  as  af- 
fecting the  right  of  assignee  to  sue  see  Al- 

[VIII,  A,  1,  a] 
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the  legal  interest  in  a  chose  in  action  which  is  enforced  by  suit.^  Where  the 
legal  title  is  in  several  all  must  join  in  an  action  to  enforce  it.^^^  Since  it  is  the 
legal  interest  that  is  enforced  it  is  no  concern  of  the  debtor  that  the  chose  in 
action  or  debt  on  which  he  is  sued  has  been  assigned,  or  that  the  action  is  brought 
for  the  use  of  another,  his  only  concern  being  with  the  legal  title/^  Though,  at 
common  law,  an  assignee  of  a  chose  in  action  was  not  recognized  as  possessing 
the  full  title  to  the  chose  so  as  to  enable  him  to  assert  his  rights  in  his  own  name,^^ 
yet  his  rights  as  the  beneficial  owner  of  the  chose  came  to  be  recognized  in 
actions  brought  in  a  court  of  law.  The  equitable  title  of  the  assignee  was  not 
permitted  to  affect  the  remedy  or  procedure  in  the  enforcement  of  the  chose  in 
action,  nor  was  it  regarded  in  applying  rules  in  regard  to  parties  to  actions.^ 

b.  Action  in  Name  of  Assignor  —  (i)  Necessity  of.  At  common  law,  the 
assignee  of  a  chose  in  action  could  proceed  for  the  enforcement  of  the  debt  or 
chose  assigned  only  in  the  name  of  the  assignor.^^    A  covenant  to  pay  rent  was. 


TEKATioNs  OF  INSTRUMENTS,  2  Cyc.  184  note, 
185  note,  201  note. 

As  to  appeals  by  assignee  see  Appeal  and 
Error,  VII,  D,  1,  c,  (ii)  [2  Cyc.  822].  See 
also  Appeal  and  Error,  2  Cyc.  579  note,  636 
note,  637  note. 

40.  Though  a  note  is  duly  assigned  the  le- 
gal title  to  the  security  does  not  pass  with- 
out a  conveyance,  and,  while  the  security 
equitably  follows  the  debt  and  assignee  of  the 
note  can  proceed  in  equity  to  foreclose,  he 
cannot  sue  at  law  to  enforce  the  security,  nor 
can  he  sue  for  a  conversion  of  the  security. 
French  v.  Haskins,  9  Gray  (Mass.)  195; 
Grain  v,  Paine,  4  Cush.  (Mass.)  483,  50  Am. 
Dec.  807;  Buzzell  v.  Cummings,  61  Vt.  213, 
18  Atl.  93;  Batchelder  v.  Jenness,  59  Vt.  104, 
7  Atl.  279. 

41.  Legal  title  in  several. —  Ehle  n.  Purdy, 
6  Wend.  (N.  Y.)  629;  Scott  v.  Brown,  48 
N".  C.  541,  67  Am.  Dec.  256. 

42.  Debtor  concerned  only  with  legal  title. 

—  Georgia. —  Gilmiore  y.  Bangs,  55  Ga.  403. 

Illinois. —  Chadsey  v.  Lewis,  6  111.  153.  See 
also  McHenry  v.  Ridgely,  3  111.  309,  35  Am. 
Dec.  110;  West  Chicago  St.  R.  Co.  v.  Lundahl, 
82  111.  App.  553;  Lee  v.  Pennington,  7  111. 
App.  247. 

Mississippi. —  Field  v.  Weir,  28  Miss,  56. 
Missouri. —  Labeaume  v.  Sweeney,  17  Mo. 
153. 

Neiv  Hampshire. —  State  v.  Boston,  etc.,  R. 
Co.,  58  N.  H.  510. 

New  York. — Raymond  v.  Johnson,  ll  Johns. 
(N.  Y.)  488.  But  an  assignor  cannot  bring 
a  suit  for  the  use  of  his  assignee  without  the 
latter's  consent,  as  the  latter  is  liable  for 
costs.  Hopkins  v.  Banks,  7  Cow.  (N.  Y.) 
650. 

Pennsylvania. —  Memphis,  etc.,  R.  Co.  V. 
Wilcox,  48  Pa.  St.  161;  Armstrong  Lan- 
caster, 5  Watts  (Pa.)  68,  30  Am.  Dec.  293. 

See  4  Cent.  Dig.  title  "Assignments,"  §  193. 

43.  Assignee  cannot  assert  right  in  his  own 
name. —  Merchants  Ins.  Co.  v.  Union  Ins.  Co., 
162  111.  173,  44  N.  E.  409;  Mjers,  v.  York, 

•  etc.,  R.  Co.,  43  Me.  232;  Riley  v.  Taber,  9 
Gray  (Mass.)  372.  An  equitable  assignee  of 
a  mortgage  cannot  sue  in  his  owm  name  for 
conversion  of  the  mortgaged  property.  Baker 
V.  Seavey,  163  Mass.  522,  40  N.  E.  863,  47 
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Am.  St.  Rep.  475.  Where  defendant,  by  his 
contract,  agreed  to  take  certain  stock  from, 
and  pay  the  price  therefor  to,  another  person 
or  his  order,  it  was  held  that  the  assignee  of 
the  other  person  could  sue  defendant  in  his 
own  name.  Reed  v.  Ingraham,  3  Dall.  (Pa.) 
505,  1  L.  ed.  697,  4  Dall.  (Pa.)  169,  1  L.  ed. 
786.  See  also  supra,  I,  D;  infra,  VIII,  A, 
1,  b. 

44.  Safford  v.  Miller,  59  111.  205. 

That  the  assignee's  name  appear  in  the  pro- 
ceeding is  not  even  necessary.  Hamilton  v. 
Brown,  18  Pa.  St.  87. 

Where  one  of  the  obligees  of  a  bond  was 
also  an  obligor  therein,  and  the  other  obligees 
assigned  the  bond  to  a  third  person,  it  was 
held  that  as  the  obligees  could  not  maintain 
an  action  against  the  obligor,  their  co-obligee, 
neither  could  their  assignee.  Gatewood  V. 
Lyle,  5  T.  B.  Mon.  (Ky.)  6. 

45.  Must  sue  in  name  of  assignor. —  Ala- 
bama.—  Planters',  etc..  Bank  v.  Willis,  5  Ala. 
770;  Black  v.  Everett,  5  Stew.  &  P.  (Ala.) 
60. 

Connecticut. —  Sanford  v.  Nichols,  14  Conn. 
324,  wherein  it  was  held,  however,  that  where 
a  judgment  was  obtained  on  a  note  in  the 
name  of  the  assignor,  and  the  officer  whose 
duty  it  was  to  enforce  execution  thereon  was 
guilty  of  neglect  in  doing  so,  an  action  against 
such  officer  for  his  neglect  could  be  brought 
only  by  the  assignee  of  the  note.  The  right 
of  action  is  not  against  the  debtor,  but  against 
a  third  person,  and  does  not  affect  the  debt. 

Florida.—  Kendig  v.  Giles,  9  Fla.  278 ; 
Hooker  v.  Gallagher,  6  Fla.  351. 

Illinois. —  Hauze  v.  Powell,  90  111.  App. 
448. 

Maine. —  Pollard  v.  Somerset  Mut.  F.  Ins. 
Co.,  42  Me.  221. 

Maryland. —  Leighton  v.  Preston,  9  Gill 
(Md.)  201. 

Massachusetts. —  Riley  v.  Taber,  9  Gray 
(Mass.)  372;  Holly  v.  Huggeford,  8  Pick. 
(Mass.)  73,  19  Am.  Dec.  303;  Dunn  v.  Snell, 
15  Mass.  481. 

Mississippi. — Tully  v.  Herrin,  44  Miss.  626 ; 
Field  V.  Weir,  28  Miss.  56;  Lee  V.  Gardiner, 
26  Miss.  521;  Scott  v.  Metcalf,  13  Sm.  &  M. 
(Miss.)  563;  Vanhouten  v.  Reily,  6  Sm.  &  M. 
(Miss.)    440;    Wilson  v.   McElroy,   2  Sm. 
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however,  assignable,  at  common  law,  as  to  rents  to  become  due,  so  as  to  authorize 
the  assignee  to  sue  in  his  own  name  therefor.^^ 

(ii)  Right  of  Assignee  to  Being  —  (a)  In  General.  By  an  assignment 
of  a  chose  in  action  the  assignee  acquires  the  right  to  proceed  at  common  law  to 
enforce  the  chose  in  the  name  of  the  assignor  as  the  legal  plaintiff  for  his  own 
benetit.^"^    The  right  to  control  the  action  is  in  the  assignee,  and  the  assignor  will 


&  M.  (Miss.)  241;  Tombigby  R.  Co.  v.  Bell,  7 
How.  (Miss.)  216.  See  also  Lowenburg  v. 
Jones,  56  Miss.  688,  31  Am.  Rep.  379. 

Missouri. —  Miller  v.  Paulsell,  8  Mo.  355; 
Thomas  v.  Cox,  6  Mo.  506. 

Neto  Jersey. —  Except  where  there  is  an  ex- 
press promise  by  the  debtor.  Flanagan  v. 
Camden  Mut.  Ins.  Co.,  25  N.  J.  L.  506. 

Neio  York. —  Conover  v.  Mutual  Ins.  Co.,  3 
Den.  (N.  Y.)  254;  Eels  v.  Finch,  5  Johns. 
(N.  Y. )  193.  An  action  by  the  grantee  of 
lands  in  possession  of  another  could  be 
brought  only  in  the  name  of  the  grantor. 
Lowber  v.  Kelly,  9  Bosw.  (N.  Y.)  494. 

Pennsylvania. —  Sturdevant  v.  Roberts,  5 
Kulp  (Pa.)  99.  See  also  Cummings  v.  Lynn, 
1  Dall.  (Fa.)  444,  1  L.  ed.  215;  Guthrie  v. 
White,  1  Dall.  (Pa.)  268,  1  L.  ed.  131. 

South  Carolina. —  Potts  v.  Richardson,  2 
Bailey  (S.  C.)  15. 

Tennessee. —  McGee  v.  Lynch,  3  Hayw. 
(Tenn.)  105. 

Texus. —  Compare  Stewart  v.  State,  42  Tex. 
242. 

Virginia. —  Minnis  v.  Pollard,  1  Call  (Va.) 
226. 

United  States. —  In  states  where  the  com- 
mon-law procedure  prevails,  the  assignee  of 
an  insurance  policy  payable  to  the  assured, 
his  executors,  administrators,  and  assigns, 
cannot  maintain  an  action  at  law  in  his  own 
name.  Nederland  L.  Ins.  Co.  v.  Hall,  84  Fed. 
278,  55  U.  S.  App.  598,  27  C.  C.  A.  390. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  200 
et  seq.;  and  supra,  VIII,  A,  1,  a. 

In  Louisiana  no  distinction  exists  between 
the  legal  and  equitable  title,  and  the  assignee 
of  an  account  may  sue  in  his  own  name. 
Martin  v.  Ihmsen,  21  How.  (U.  S.)  394,  16 
L.  ed.  134.  And  an  assignee  of  a  non-nego- 
tiable chose  may  sue  thereon  in  his  own  name. 
Kilgour  V.  Ratcliff,  2  Mart.  N.  S.  (La.)  252. 

One  of  several  obligees  could  not  assign  his 
interest  in  a  bond  to  his  co-obligee,  so  as  to 
authorize  him  to  sue  at  law  alone.  Ehle  v. 
Purdy,  6  Wend.  (N.  Y.)  629;  Scott  V.  Brown, 
48  N.  C.  541,  67  Am.  Dec.  256.  One  of  sev- 
eral execution  plaintiffs  could  not  assign  his 
interest  in  the  execution  so  as  to  permit  his 
assignee  to  proceed  alone  against  the  sheriff 
for  failure  to  account  and  pay  the  money  col- 
lected on  the  execution.  Lovins  v.  Humph- 
ries, 67  Ala.  437. 

46.  Covenant  to  pay  rent. — Potter  v.  Gron- 
beck,  117  111.  404,  7  N.  E.  586;  Wineman  v. 
Hughson,  44  111.  App.  22;  Van  Rensselaer 
r.  Read,  26  N.  Y.  558 ;  Willard  v.  Tillman,  2 
Hill  (N.  Y.)  274;  Demarest  r.  Willard,  8 
Cow.  (N.  Y.)  206. 

47.  In  name  of  assignor  for  use  of  assignee. 
—  Alahama. —  Carville  v.  Reynolds,  9  Ala. 
969. 


Connecticut. — Beach  v.  Fairbanks,  52  Conn. 
167. 

Florida.—  See  Kendig  v.  Giles,  9  Fla.  278. 

Illinois.— People  v.  Barnett,  91  111.  422; 
Dazey  v.  Mills,  10  111.  67 ;  Ransom  v.  Jones, 
2  in.  291. 

Iowa. —  Roberts  v.  Smith,  Morr.  (Iowa) 
426;  Sater  v.  Hendershott,  Morr.  (Iowa) 
118. 

Kentucky. —  Marshall  'j.  Craig,  3  Bibb 
(Ky.)  291. 

Louisiana. —  See  Dicks  v.  O'Conner,  5  Mart. 
N.  S.  (La.)  547. 

Maine. —  Penobscot  R.  Co.  v.  Mayo,  60  Me. 
306 ;  Southwick  v.  Hopkins,  47  Me.  362 ;  Pol- 
lard V.  Somerset  Mut.  F.  Ins.  Co.,  42  Me. 
221.  Where  one  co-obligee  of  an  instrument 
assigns  his  rights  therein  to  his  co-obligee, 
the  latter  has  the  right  to  use  the  name  of 
his  assignor  in  conjunction  with  his  own  to 
recover  the  debt.  Southwick  v.  Hopkins,  47 
Me.  362;  Lunt  v.  Stevens,  24  Me.  534.  It 
is  only  where  an  assignee  of  an  instrument 
acquires  title  from  or  through  the  payee  that 
he  can  maintain  an  action  in  the  name  of 
the  payee.  Ballard  v.  Greenbush,  24  Me. 
336. 

Massachusetts. —  Pitts  v.  Holmes,  10  Cush. 
(Mass.)  92;  Brigham  v.  Clark,  20  Pick. 
(Mass.)  43;  Day  v.  Whitney,  1  Pick.  (Mass.) 
503.  An  assignee  is  entitled  to  use  the  name 
of  his  assignor  in  all  necessary  legal  pro- 
ceedings. Amherst  Academy  v.  Cowls,  6  Pick. 
(Mass.)  427,  17  Am.  Dec.  387.  Where  A's 
property  is  attached  in  a  suit  against  an- 
other person,  and  A  sells  the  property  to  B 
while  it  is  under  the  attachment,  B  can 
maintain  an  action  of  trespass  against  the 
officer  levying  the  attachment  in  the  name  of 
A.  Holly  V.  Huggeford,  8  Pick.  (Mass.)  73, 
19  Am.  Dec.  303. 

Michigan. —  Moon  v.  Harder,  38  Mich.  566. 

Mississippi. —  Tully  r.  Herrin,  44  Miss. 
626;  Field  v.  Weir,  28  Miss.  56;  Lee  r.  Gar- 
diner, 26  Miss.  521;  Anderson  r.  Miller,  7 
Sm.  &  M.  (Miss.)  586;  Def ranee  v.  Davis, 
Walk.  (Miss.)  69. 

New  Hampshire. —  Currier  v.  Hodgdon,  3 
N.  H.  82. 

New  Jersey. —  Belton  i'.  Gibbon,  12  N.  J.  L. 
76;  Carhart  r.  Miller,  5  N.  J.  L.  675. 

Neio  York. —  Carter  r.  United  Ins.  Co.,  1 
Johns.  Ch.  (N.  Y.)  463. 

Rhode  Island. —  Tucker  v.  Providence,  etc., 
R.  Co.,  18  R.  I.  .S22,  27  Atl.  448. 

Tennessee. —  Johnson  r.  Irby,  8  Humphr. 
(Tenn.)  654;  McGee  r.  Lynch.  3  Hayw. 
(Tenn.)  105;  Davis,  etc.,  Bldo:..  etc..  Co.  V. 
Caigle,  (Tenn.  Ch.  1899)  53  S.  W.  240. 

Vermont.—  Halloran  r.  Whitcomb,  43  Vt. 
300. 

Virginia. —  Dunn  v.  Price.  11  Leigh  (Va.) 
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not  be  permitted  by  any  act  to  interfere  with  or  defeat  this  right  of  the  assignee/^ 
But  this  right  to  control  the  action  exists  only  where  the  entire  chose  is  assigned, 
and  not  where  there  is  a  partial  assignment  merely .^^  And  it  has  been  held  that, 
in  some  cases,  the  assignor  may  require  an  indemnity  from  the  assignee  for  costs.^ 
Where  an  action  is  brought  for  the  enforcement  of  a  chose  in  action  in  the  name 
of  the.  assignor,  the  debtor  cannot  make  a  collateral  attack  on  the  assignment,^^ 
though,  where  an  action  is  brought  by  an  assignee  in  the  name  of  his  assignor, 
which  action  is  expressed  to  be  for  fhe  use  of  the  assignee,  it  has  been  held  that 
the  debtor  may  deny  the  assignment  and  question  the  right  of  the  assignee  to  use 
the  name  of  the  assignor  to  enforce  the  chose.^^ 

(b)  As  Affected  hy  Bankrujptcy  of  Assignor.  The  right  of  an  assignee  of  a 
chose  in  action  to  maintain  an  action  at  law  for  the  enforcement  of  the  chose  in 
the  name  of  the  assignor  is  not  affected  by  the  assignor  subsequently  making  an 
assignment  for  the  benefit  of  his  creditors  and  taking  the  benefit  of  the  insolvency 
laws,^^  or  by  his  becoming  a  bankrupt,  but  the  action  may  still  be  brought  in  the 
name  of  the  assignor.^ 

(c)  As  Affected  hy  Death  of  Assignor.  Where  the  assignor  dies  the  assignee 
may  bring  an  action  to  enforce  the  chose  assigned  in  the  name  of  the  executor  or 
administrator  of  the  assignor.^^ 


210;  Garland  v.  Richeson,  4  Rand.  (Va.) 
266. 

West  Virginia. —  See  Whitteker  v.  Charles- 
ton Gas  Co.,  16  W.  Va.  717;  Clarke  v.  Hoge- 
man,  13  W.  Va.  718. 

■United  States. —  Mandeville  v.  Welch,  5 
Wheat.  (U.  S.)  277,  5  L.  ed.  87;  Welch  v. 
Mandeville,  1  Wheat.  (U.  S.)  233,  4  L.  ed.  79. 

England.— B-esith  v.  Hall,  2  Rose  271,  4 
Taunt.  326,  13  Rev.  Rep.  610;  Master  v. 
Miller,  4  T.  R.  320;  Winch  v.  Keeley,  1 
T.  R.  619. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  200. 

At  common  law  a  conveyance  of  land  in 
possession  of  another  adverse  to  the  grantor 
is  void  as  to  the  one  in  possession  and  passes 
no  title.  But  it  is  valid  between  the  grantor 
and  grantee,  and  by  the  conveyance  the 
grantor  impliedly  authorizes  the  grantee  to 
use  his  name  to  recover  the  land.  Steeple  v. 
Downing,  60  Ind.  478;  McMahan  v.  Bowe,  114 
Mass.  140,  19  Am.  Rep.  321;  Farnum  v. 
Peterson,  111  Mass.  148;  Hamilton  v.  Wright, 
37  N.  Y.  502. 

48.  Assignee  has  control  of  action. —  Ken- 
tucky.—  Marr  v.  Hanna,  7  J.  J.  Marsh.  (Ky.) 
642,  23  Am.  Dec.  449. 

Maine. —  Southwick  v.  Hopkins,  47  Me.  362. 

Mississippi. —  Anderson  v.  Miller,  7  Sm. 
&  M.  (Miss.)  586. 

New  Hampshire. —  Gordon  v.  Drury,  20 
N.  H.  353. 

North  Carolina. —  A  court  of  equity  will 
restrain  the  assignor  from  interfering  with 
an  action  brought  by  his  assignee  in  the  as- 
signor's name.  Deaver  v.  Eller,  42  N.  C.  24; 
  V.  Arrington,  2  N.  C.  189. 

Tennessee. — Wright  i;.  McLemore,  10  Yerg. 
(Tenn.)  234. 

Texas. —  McFadin  v.  MacGreal,  25  Tex.  73. 

Vermont. —  Halloran  v.  Whitcomb,  43  Vt. 
306. 

United  States.. —  Mandeville  v.  Welch,  5 
Wheat.  (U.  S.)  277,  5  L.  ed.  87;  Welch  v. 
Mandeville,  1  Wh^t.  (U.  S.)  233,  4  L.  ed.  79. 
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See  4  Cent.  Dig.  tit.  "Assignments,"  §  211; 
and  supra,  VII,  B,  2,  b,  (iii). 

49.  Partial  assignment. — Chapman  v.  Shat  - 
tuck,  8  111.  49 ;  Mandeville  v.  Welch,  5  Wheat. 
(U.  S.)  277,  5  L.  cd.  87. 

50.  Indemnitv  from  assignee. — Anderson  v. 
Miller,  7  Sm.  &  M.  (Miss.)  586.  See  Welch 
V.  Mandeville,  1  Wheat.  (U.  S.)  233,  4  L.  ed. 
79.  Where  the  defense  was  that,  after  the 
assignment,  the  debt  had  been  paid  to  the  as- 
signee, the  assignor  could  require  the  assignee, 
who  sued  in  the  name  of  the  assignor,  to 
give  him  indemnity  for  the  costs  of  the  ac- 
tion. Farnsworth  v.  Sweet,  5  N.  H.  267. 
See  also  Gordon  v.  Drury,  20  N.  H.  353. 

51.  Collateral  attack  of  assignment  by 
debtor. —  Sammis  v.  Wightman,  31  Fla.  10, 12 
So.  526;  Gilmore  v.  Bangs,  55  Ga.  403;  En- 
sign V.  Kellogg,  4  Pick.  (Mass.)  1;  Hamilton 
V.  Brown,  18  Pa.  St.  87;  Blanchard  v.  Com., 
6  Watts  (Pa.)  309. 

52.  Field  v.  Weir,  28  Miss.  56. 

53.  Insolvent  assignor. — Defrance  v.  Davis, 
Walk.   (Miss.)  69. 

54.  Bankrupt  assignor.—  Maine. — Sawtelle 
V.  Rollins,  23  Me.  196.  • 

Massachusetts. —  Where  assignee  in  bank- 
ruptcy consents.  Reed  v.  Paul,  131  Mass. 
129;  Mayhew  v.  Pentecost,  129  Mass.  332. 

New  Hampshire. —  Hayes  v.  Pike,  17  N.  H. 
564. 

Virginia. —  Dunn  v.  Price,  11  Leigh  (Va.) 
210. 

England.— Winch  v.  Keeley,  1  T.  R.  619. 

But  where  a  chose  in  action  is  transferred 
by  the  assignee  in  bankruptcy,  the  transferee 
can  maintain  an  action  to  enforce  the  chose 
only  in  the  name  of  the  assignee  in  bank- 
ruptcy.   Benoist  v.  Darby,  12  Mo.  196. 

55.  Phillips  V.  Wilson,  25  111.  App.  427; 
Riley  v.  Taber,  9  Gray  (Mass.)  372;  Grover 
v.  Grover,  24  Pick.  (Mass.)  261,  35  Am.  Dec. 
319:  Cutts  V.  Perkins,  12  Mass.  206;  Dawes 
V.  Boylston,  9  Mass.  337,  6  Am.  Dec.  72; 
Biddle  i;.  Sheep,  20  Pa.  Co.  Ct.  548  (con- 
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e.  Protection  of  Rights  of  Assignee.  Wherever  an  assignment  of  a  debt  or 
chose  in  action  is  brought  to  the  attention  of  a  court  of  law  in  any  action  or  pro- 
ceeding in  any  way  involving  a  debt  or  chose  in  action  which  has  been  assigned, 
the  court  will  protect  the  equitable  rights  acquired  by  the  assignee  under  the 
assignment  as  against  all  persons  who  have  notice  of  the  assignment.^^  After  an 
assignment  of  a  debt  or  chose  in  action  is  brought  to  the  notice  of  the  debtor,  no 
act  of  the  assignor  or  of  the  debtor  will  be  allowed  to  defeat  the  equitable  rights 
of  the  assignee.^^ 

2.  In  Equity  —  a.  When  Assignee  Cannot  File  Bill.  ]^o  bill  to  enforce  his 
rights  as  assignee  can  be  maintained  by  the  assignee  of  a  legal  chose  in  action 
merely  because  no  action  could  be  maintained  in  his  own  name  at  law.^^  The 
assignee  is  entitled  to  no  greater  remedies  than  his  assignor  could  have,  and,  by  an 
action  at  law^  in^  the  name  of  his  assignor,  under  the  protection  which  courts  of  law 
afford  the  rights  of  an  assignee,  the  latter  can  obtain  all  the  remedies  of  his 
assignor.^^  > 


struing  Pennsylvania  statute)  ;  Lowndes  v. 
King,  1  8.  C.  102. 

56.  Arkansas. —  Campbell  v.  Sneed,  9  Ark. 
118. 

Georgia.—  Sheftall  v.  Clay,  T.  U.  P.  Charlt. 
(Ga.)  227. 

Illinois. —  Donk  v.  Alexander,  117  111.  330, 
7  N.  E.  672;  Morris  v.  Cheney,  51  111.  451; 
Dazey  v.  Mills,  10  111.  67. 

Massachusetts. —  Jones  v.  Witter,  13  Mass. 
304;  Boylston  v.  Greene,  8  Mass.  465;  Per- 
kins V.  Parker,  1  Mass.  117. 

Mississippi. —  Pass  v.  McRea,  36  Miss.  143. 

New  Jersey. —  Henry  v.  Milham,  13  N.  J.  L. 
266. 

New  York. —  Wilkins  v.  Batterman,  4  Barb. 
(N.  Y.)  47;  Kimball  v.  Huntington,  10  Wend. 
(N.  Y.)  675,  25  Am.  Dec.  590;  Briggs  v. 
Dorr,  19  Johns.  (N.  Y.)  95;  Martin  v. 
Hawks,  15  Johns.  (N.  Y.)  405;  Anderson 
V.  Van  Alen,  12  Johns.  (K  Y.)  343;  Eels  v. 
Finch,  5  Johns.  (N.  Y.)  193;  Van  Vechten  v. 
Graves,  4  Johns.  (N.  Y.)  403;  Littlefield  v. 
Storey,  3  Johns.  (N.  Y.)  425;  Wardell 
V.  Eden,  2  Johns.  Cas.  (N.  Y.)  121;  John- 
son V.  Bloodgood,  1  Johns.  Cas.  (N.  Y.)  51, 
1  Am.  Dec.  93. 

See  also  supra,  VII,  A,  1. 

57.  Ransom  v.  Jones,  2  111.  291;  Pollard 
V.  Somerset  Mut.  F.  Ins.  Co.,  42  Me.  221; 
Webb  V.  Steele,  13  N".  H.  230;  Tillou  v. 
Kingston  Mut.  F.  Ins.  Co.,  5  N.  Y.  405 ;  Allen 
V.  Hudson  River  Mut.  Ins.  Co.,  19  Barb. 
(N.  Y.)  442;  Traders'  Ins.  Co.  v.  Robert,  9 
Wend.  (N.  Y.)  404;  Wardel  v.  Eden,  3 
Johns.  Cas.  (N.  Y.)  500.  See  also  supra,  III, 
B,  4. 

Attachment  or  garnishment  by  creditor  of 
assignor  will  not  be  permitted  to  defeat  the 
equitable  rights  of  the  assignee.  Campbell 
V.  Sneed,  9  Ark,  118  (garnishment)  ;  Morris 
V.  Cheney,  51  111.  451  (attachment)  ;  Gard- 
ner V.  Hoeg,  18  Pick.  (Mass.)  168  (trustee 
process)  ;  Willard  v.  Sturtevant,  7  Pick. 
(Mass.)  193  (foreign  attachment)  ;  Johnson 
V.  Irby,  8  Humphr.  (Tenn.)  654  (attach- 
ment). 

Payment  of  the  debt  to  the  assignor  by  the 

debtor  will  not  be  allowed  as  a  defense  in 
an  action  at  law  by  the  assignee  in  the  name 


of  the  assignor.  Shriner  v.  Lamborn,  12  Md. 
170;  Tombigby  R.  Co.  v.  Bell,  7  How.  (Miss.) 
216;  Ten  Broeck  v.  De  Witt,  10  Wend.  (N.  Y.) 
617. 

Release  of  the  debt  by  the  assignor  will  not 
be  allowed  as  a  defense  in  an  action  at  law 
by  the  assignee  in  the  name  of  the  assignor. 
Campbell  v.  Sneed,  9  Ark.  118;  Ransom  v. 
Jones,  2  111.  291 ;  Penobscot  R.  Co.  v.  Mayo, 
60  Me.  306;  Kimball  v.  Huntington,  10 
Wend.  (N.  Y.)  675,  25  Am.  Dec.  590;  Briggs 
17.  Dorr,  19  Johns.  (N.  Y.)  95;  Raymond  v. 
Squire,  11  Johns.  (N.  Y.)  47. 

Set-off  of  claims  against  assignor. —  The 
debtor  will  not  be  allowed  to  set  off  against 
the  claim  of  the  assignee  a  debt  or  claim, 
against  the  assignor,  acquired  since  he  had 
notice  of  the  assignment.  Pass  v.  McRea,  36 
Miss.  143;  Bradt  v.  Koon,  4  Cow.  (N.  Y.) 
416;  Anderson  v.  Van  Alen,  12  Johns.  (N.  Y.) 
343. 

58.  Angell  v.  Stone,  110  Mass.  54;  Hay- 
wood V.  Andrews,  106  U.  S.  672,  1  S.  C't. 
544,  27  L.  ed.  271.  But  compare  infra,  VIII, 
A,  2,  b. 

59.  See  supra,  VI,  C,  6. 

Because  of  this  the  assignee  of  a  legal  chose 
in  action  or  debt  will  not  be  permitted  to  in- 
voke the  assistance  of  a  court  of  equity  to 
enforce  the  chose  or  collect  the  debt  unless 
some  circumstances  intervene  that  show  that 
his  remedy  at  law  is  or  may  be  obstructed. 

Alabama. —  McGhee  v.  Dougherty,  10  Ala. 
863. 

Arkansas. —  See,  contra,  Caldwell  v.  Mes- 
hew,  44  Ark.  564. 

District  of  Columbia. —  Glenn  v.  Sothoron, 
4  App.  Cas.  (D.  C.)  125. 

Illinois. —  See,  contra,  Dixon  v.  Buell,  21 
111.  203. 

Kentucky. — :  Farmer  v.  Bascom,  9  B.  ;Mon. 
(Ky.)  23. 

Maryland. —  Adair  v.  Winchester.  7  Gill 
&  J.  (Md.)  '114;  Cover  v.  Christie,  2  Harr. 
&  J.   (Md.)  67. 

Massachusetts. —  Walker  r.  Brooks.  125 
Mass.  241;  Angell  v.  Stone.  110  Mass.  54. 

Missouri. —  See,  contra,  Dobyns  v.  McGov- 
ern,  15  Mo.  662. 

New  York. —  Ontario  Bank  r.  IVlumford.  2 
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b.  When  Assignee  May  File  Bill.  But  where  no  action  could  be  instituted  or 
maintained  at  law  in  the  name  of  the  assignor,  or  where  such  an  action  would  not 
afford  him  an  adequate  remedy,  the  assignee  of  a  chose  in  action  may  bring  a  bill 
in  equity  to  enforce  his  rights  against  the  debtor  and,  where  a  court  of  equity 
entertains  jurisdiction  for  the  enforcement  of  the  rights  acquired  by  an  assignee, 
the  assignee  is  not  allowed  to  file  a  bill  in  the  name  of  his  assignor,  but  must  pro- 
ceed in  his  own  name.^^ 

3.  Under  Statutes  —  In  Name  crt  Assignee  —  a.  In  General.  Under  statutes, 
choses  in  action  are  now  assignable  in  many  jurisdictions,  and  assignees  thereof 
permitted  to  maintain  actions  thereon  at  law  in  their  own  names.^^ 

b.  Expressly  Authorized.  In  a  number  of  states  assignees  are  expressly 
authorized  to  sue  in  their  own  names.^ 


Barb.  Ch.  (N.  Y.)  596;  Carter  v.  United  Ins. 
Co.,  1  Johns.  Ch.  (N.  Y.)  463. 

South  Carolina. —  See  Hopkins  v.  Hopkins, 

4  Strobh.  Eq.  (S.  C.)  207,  53  Am.  Dec.  663. 
Tennessee. —  Smiley  v.   Bell,  Mart.  &  Y. 

(Tenn.)  378,  17  Am.  Dee.  813. 

Virginia.— V3i.  Code  (1873),  c.  141,  §  19, 
takes  away  the  jurisdiction  of  chancery 
courts  of  suits  by  assignees  on  bonds,  notes, 
or  writings.  The  statute,  however,  only  ap- 
plies where  the  remedy  at  law  is  adequate. 
Walters  v.  Farmers  Bank,  76  Va.  12.  See 
also  Winn  v.  Bowles,  6  Munf.  (Va.)  23.  And 
compare  Moseley  v.  Boush,  4  Rand.  (Va.) 
392. 

United  States. —  New  York  Guaranty,  etc., 
Co.  V.  Memphis  Water  Co.,  107  U.  S.  205,  2 
S.  Ct.  279,  27  L.  ed.  484. 

England. —  Motteux  v.  London  Assur.  Co., 
1  Atk.  545;  Cator  v.  Burke,  1  Bro.  Ch.  434; 
De  Ghetoff  v.  London  Assur.  Co.,  4  Bro.  P.  C. 
436;  Hammond  v.  Messenger,  6  Jur.  655,  7 
L.  J.  Ch.  310,  9  Sim.  327,  16  Eng.  Ch.  327; 
Rose  V.  Clarke,  1  Y.  &  C.  Ch.  534,  20  Eng. 
Ch.  534. 

See  also,  generally,  Equity. 

60.  No  adequate  remedy  at  law. —  Glenn 
V.  Sothoron,  4  App.  Cas.  (D.  C.)  125  (where 
the  relief  sought  could  only  be  obtained  in 
equity)  ;  Beauchamp  v.  Davis,  3  Bibb  (Ky.) 
Ill;  Cobb  V.  Thompson,  1  A.  K.  Marsh. 
(Ky.)  507  (where  the  assignor  died  and  his 
administrator  was  a  non-resident)  ;  Person 
V.  Barlow,  35  Miss.  174,  72  Am.  Dec.  121 
(where  the  charter  of  the  assignor,  a  corpo- 
ration, was  dissolved)  ;  Riddle  v.  Mandeville, 

5  Cranch  (U.  S.)  322,  3  L.  ed.  114  :  Lenox  v. 
Roberts,  2  Wheat.  (U.  S.)  373,  4  L.  ed.  264 
(where  the  charter  of  the  assignor,  a  banking 
corporation,  had  expired).  Compare  Gleason, 
etc.,  Mfg.  Co.  V.  Hoffman,  168  111.  25,  48  N.  E. 
143  [affirming  63  111.  App.  294]  ;  Bullion  v. 
Campbell,  27  Tex.  653. 

See  also,  generally,  Equity;  and  compare 
supra,  VIII,  A,  2,  a. 

61.  Assignee  must  proceed  in  his  own  name. 
—  Sammis  v.  Wightman,  31  Fla.  45,  12  So. 
536;  Haskell  v.  Hilton,  30  Me.  419;  Gleason 
V.  Gage,  7  Paige  (N.  Y.)  121 ;  Rogers  v.  Trad- 
ers' Ins.  Co.,  6  Paige  (N.  Y.)  583;  Field  v. 
Maghee,  5  Paige  (N.  Y.)  539;  Varney  «?..Bart- 
lett,  5  Wis.  276. 

62.  Assignee  may  sue  in  own  name. — 
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Arizona. —  Glendale  Fruit  Co.  v.  Hirst,  ( Ariz. 
1899)  59  Pac.  103. 

Kansas. —  Thornburgh  v.  Cole,  27  Kan.  490 ; 
Shively  v.  Beeson,  24  Kan.  352. 

Kentucky. — Sanders  v.  Blain,  6  J.  J.  Marsh. 
(Ky.)  446',  22  Am.  Dec.  86;  Conn  v.  Jones, 
Hard.  (Ky.)  8. 

Tennessee. —  Only  where  the  legal  title  is 
transferred.  Bradley  County  v.  Surgoine,  6 
Baxt.  (Tenn.)  108. 

Virginia. —  The  statute  authorizing  as- 
signment of  "  bonds,  bills,  or  promissory  notes 
for  the  payment  of  money  "  does  not  author- 
ize an  action  to  be  brought  in  his  own  name 
by  the  assignee  of  a  bond  with  a  collateral 
condition.  Henderson  v.  Hepburn,  2  Call 
(Va.)  232;  Craig  v.  Craig,  1  Call  (Va.)  483. 
See  also  Lewis  v.  Harwood,  6  Cranch  (U.  S.) 
82,  3  L.  ed.  160. 

United  States. —  Morrison  v.  North  Ameri- 
can Transp.,  etc.,  Co.,  85  Fed.  802  (constru- 
ing an  Ohio  statute)  ;  May  v.  Logan  County, 
30  Fed.  250  (construing  a  Rhode  Island  stat- 
ute ) . 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  201 
et  seq. ;  and  supra,  I,  D;  II,  B,  4. 

In  all  cases  where  the  assignee  may  sue  in 
his  own  name  it  is  by  virtue  of  some  statu- 
tory regulation.  Smith  v.  Cook,  2  McMull. 
(S.  C.)  58. 

63.  Alabama. —  The  assignee  by  indorse- 
ment of  a  contract  for  the  performance  of  any 
act  or  duty  may  sue  in  his  own  name.  Phil- 
lips V.  Sellers,  42  Ala.  658 ;  Henley  v.  Bush,  33 
Ala.  636;  Skinner  v.  Bedell,  32  i«^.la.  44.  A 
judgment  is  not  a  contract  in  writing  for  the 
payment  of  money  or  other  thing,  the  assignee 
of  which,  under  statute,  could  sue  in  his  own 
name.  Lovins  v.  Humphries,  67  Ala.  437 ; 
Bunnell  v.  Magee,  9  Ala.  433. 

Arkansas. —  In  certain  cases.  Gamblin  v. 
Walker,  1  Ark.  220.  Assignee  of  a  bond. 
Block  V.  Walker,  2  Ark.  4. 

Illinois. —  Under  statute,  where  a  nominal 
plaintiff,  in  whose  name  an  action  is  brought 
for  the  use  of  his  assignee,  dies,  the  action 
may  be  continued  in  the  name  of  the  assignee. 
Phillips  V.  Wilson,  25  111.  App.  427.  Compare 
Wetherbee  v.  Fitch,  117  111.  67,  7  N.  E.  513. 

Iowa. —  See  Goodnow  v.  Litchfield,  63  Iowa 
275,  19  N.  W.  226. 

Maryland. —  The  assignee  of  a  bond  or  chose 
in  action  for  the  payment  of  money,  or  of  a 
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e.  Real  Party  in  Interest.  Under  the  codes  of  many  states,  actions  are 
authorized  or  required  to  be  brouglit  in  the  name  of  the  real  parties  in  interest  in 
the  subject  of  the  litigation.  Under  these  statutes  the  equitable  assignee  of  a 
chose  in  action  may,  as  the  real  party  in  interest,  sue  in  his  own  name  for  the 
enforcement  of  the  chose  assigned  to  him.^ 


legacy.  Outtoun  v.  Dulin,  72  Md.  536,  20  Atl. 
134  :  Crisfield  v.  State,  55  Md.  192.  Under 
the  Maryland  act  of  1829  see  Lucas  v.  Byrne, 
35  Md.  485;  Kent  v.  Somervell,  7  Gill  &  J. 
(Md.)  265.  But  see  Gable  v.  Scarlett,  56  Md. 
169. 

Michigan. —  Cilley  v.  Van  Patten,  58  Mich. 
404,  25  N.  W.  326;  Watertown  F.  Ins.  Co.  v. 
Grover,  etc..  Sewing  Mach.  Co.,  41  Mich.  131, 
1  N.  W.  961,  32  Am.  Eep.  146;  Blackwood  v. 
Broom,  32  Mich.  104;  Draper  v.  Fletcher,  26 
Mich.  154.  Under  How.  Anno.  Stat.  (Mich.), 
§  7344,  see  Robinsoii  v.  Watson,  101  Mich.  466, 
59  N.  W.  811;  Hyma  v.  Three  Rivers  Nat. 
Bank,  79  Mich.  167,  44  N.  W.  427. 

Mississippi. —  See  Wright  v.  Hardy,  ( Miss. 
1899)  24  So.  697. 

Nebraska. —  Weir  v.  Anthony,  35  Nebr.  396, 
53  N.  W.  206. 

NeiD  Jersey. —  Vickers  v.  Electrozone,  etc., 
Co.,  (N.  J.  1901)  48  Atl.  604;  Howe  v.  Smeeth 
Copper,  etc.,  Co.,  (N.  J.  1900)  48  Atl.  24; 
Marts  V.  Cumberland  Mut.  F.  Ins.  Co.,  44 
N.  J.  L.  478.  Assignee  of  bond  may  sue  in 
his  own  name,  although  bond  was  not  payable 
to  assignee.   Allen  v.  Pancoast,  20  N.  J.  L.  68. 

New  York. —  Barker  v.  Clark,  12  Abb.  Pr. 
K  S.  (N.  Y.)  106.  See  also  Armstrong  v. 
Cushney,  43  Barb.  (N.  Y.)  340;  Monahan 
V.  Story,  2  E.  D.  Smith  (N.  Y.)  393;  Cobb  v. 
Howard,  10  N.  Y.  Leg.  Obs.  353.  Under  New 
York  act  of  1853  see  Van  Derveer  v.  Wright, 
6  Barb.  (N.  Y.)  547;  Seeley  v.  Seeley,  2  Hill 
(N.  Y.)  496. 

Pennsylvania. —  In  Elmer  v.  Hall,  148  Pa. 
St.  345,  23  Atl.  971,  it  was  held  that  where, 
under  the  New  York  statute,  a  chose  in  action 
could  be  assigned  and  the  assignee  sue  thereon 
in  his  own  name,  an  assignment  by  an  admin- 
istrator in  New  York  of  a  debt  due  from  a 
resident  in  New  York  was  valid,  the  assignee 
would  be  permitted  to  sue  in  Pennsylvania 
in  his  own  name. 

South  Carolina. — Waring  v.  Cheeseborough, 
4  Rich.  ( S.  C. )  243  note.  Under  the  South 
Carolina  act  of  1808  see  Farmer  v.  Baker,  3 
Brev.  (S.  C.)  548. 

Tennessee. —  Where  the  assignment  is  of  a 
note  or  agreement  for  the  payment  or  delivery 
of  specific  articles,  or  for  the  performance  of 
any  duty.  Marrigan  v.  Page,  4  Humphr. 
(Tenn.)  246. 

Texas. — Assignees  of  non-negotiable  instru- 
ments. Knight  V.  Holloman,  6  Tex.  153; 
Koeningheim  v.  Randolph,  1  Tex.  App.  Civ. 
Cas.  §  764. 

Vermont. —  Chandler  v.  Warren,  30  Vt.  510. 

Virginia.— Under  Va.  Code  (1873),  c.  141, 
§  17,  the  assignee  of  any  bond,  note,  or  writ- 
ing, not  negotiable,  may  maintain  any  action 
in  his  own  name  which  the  original  obligee  or 
payee  might  have  brought,  but  must  allow  set- 
offs against  himself  and  those  existing  against 
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the  assignor  at  the  time  of  notice  to  the  debtor 
of  the  assignment.  Glenn  v.  Scott,  28  Fed. 
804.  But  the  statute  does  not  authorize  one 
to  whom  an  open  account,  between  two  firms 
having  common  members,  was  assigned  to 
maintain  an  action  on  the  account  at  law. 
Aylett  V.  Walker,  92  Va.  540,  24  S.  E.  226. 

West  Virginia. —  The  assignee  of  any  bond, 
note,  account,  or  writing,  not  negotiable,  may, 
in  his  own  name,  maintain  any  action  thereon 
that  the  assignor  could.  W.  Va.  Code  (1887), 
c.  99,  §  14;  Thomas  v.  Linn,  40  W.  Va.  122, 
20  S.  E.  878. 

England. — Under  the  Judicature  Act  of  1873 
[36  &  37  Vict.  c.  66,  §  25  (6)  ],  where  the  as- 
signment of  a  debt  or  other  legal  chose  in  ac- 
tion is  by  an  absolute  assignment  in  writing, 
and  notice  is  given  thereof  .to  the  debtor,  the 
assignee  acquires  all  the  remedies  that  the  as- 
signor had  for  the  enforcement  of  the  debt  or 
chose. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §§  201, 
205;  and  supra,  I,  D. 

That  assignee  cannot,  under  the  statute, 
sue  in  his  own  name  unless  the  assignment  is 
in  writing  see: 

Georgia.—  Kirkland  v.  Dryfus,  103  Ga.  127, 
29  S.  E.  612 ;  Planters'  Bank  v.  Prater,  64  Ga. 
609;  Turk  v.  Cook,  63  Ga.  681. 

loioa. —  Williams  v.  Soutter,  7  Iowa  435; 
Andrews  v.  Brown,  1  Iowa  154. 

Maryland. — Chesley  v.  Taylor,  3  Gill  (Md.) 
251. 

Mississippi. —  Tully  v.  Herrin,  44  Miss.  626. 

United  States. — New  York  Mut.  L.  Ins.  Co. 
V.  Watson,  30  Fed.  653,  construing  a  Georgia 
statute. 

64.  Arkansas.—  Caldwell  v.  Meshew,  44 
Ark.  564;  Heartman  v.  Franks,  36  Ark.  501. 

California. —  McLaren  v.  Hutchinson,  22 
Cal.  187,  83  Am.  Dec.  59.  The  provision  of 
the  code  providing  that  persons  doing  busi- 
ness as  partners  must  file  and  publish  a  cer- 
tificate showing  the  members  of  the  firm  and 
their  residence,  and  that  until  they  do  so  they 
shall  not  maintain  an  action  on  any  contract 
or  transaction  made  in  their  partnership 
name,  does  not  prevent  an  action  from  being 
maintained  by  their  assignee  in  his  own  name. 
Quau'Wye  v.  Chin  Lin  Hee,  123  Cal.  185,  55 
Pac.  783;  Wing  Ho  v.  Baldwin,  70  Cal.  194, 
11  Pac.  565;  Cheney  v.  Newberry,  67  Cal.  126, 
7  Pac.  445. 

Colorado. —  Perkins  v.  Peterson.  2  Colo. 
App.  242,  29  Pac.  1135. 

Florida. —  Robinson  v.  Nix,  22  Fla.  321. 

Indiana. —  Sinker  i\  Kidder.  123  Ind.  528, 
24  N.  E.  341 :  Swails  v.  Coverdill.  17  Ind.  337; 
Patterson  r.  Crawford,  12  Ind.  241 :  Mew- 
herter  r.  Price,  11  Ind.  199. 

Toioa. —  Younker  r.  Martin.  18  Iowa  143; 
Shepard  r.  Ford,  10  Iowa  502  Xovcrruling 
Farrell  v.  Tyler,  5  Iowa  536]  :  State  v.  But- 
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d.  When  Action  Must  Be  Brought  in  Name  of  Assignee.  Where  the  statute 
merely  authorizes,  but  does  not  require,  actions  by  assignees  to  be  brought  in 
their  own  names,  an  assignee  of  a  chose  in  action  may  still,  as  at  common  law,  sue 
for  the  enforcement  of  the  chose  in  the  name  of  the  assignor.^^  But,  where 
choses  in  action  are  made  assignable  by  statute,  the  assignment  thereof  vesting 
the  legal  title  in  the  assignee,  the  action  must  be  brought  in  tbe  name  of  the 
assignee.^  Where  the  code  provides  that  actions  must  be  prosecuted  by  the  real 
parties  in  interest,  an  assignee  of  a  chose  in  action  can  no  longer  sue  at  law  in  the 
name  of  his  assignor,  but  must  proceed  in  his  own  name  on  the  chose.^''' 


terworth,  2  Iowa  158,  See  also  Barthol  v. 
Blakin,  34  Iowa  452;  Conyngham  v.  Smith, 
16  Iowa  471. 

Kentucky. —  Hicks  v.  Doty,  4  Bush  (Ky.) 
420. 

Minnesota. —  Russell  v.  Minnesota  Outfit,  1 
Minn.  162. 

Missouri. —  Suit  must  be  brought  in  name 
of  real  party  in  interest.  Turner  v.  Hayden, 
33  Mo.  App.  15. 

Nebraska. —  See  Weir  v.  Anthony,  35  Nebr. 
396,  53  N.  W.  206. 

New  York. —  Oneida  Bank  v.  Ontario  Bank, 
21  N.  Y.  490;  Small  v.  Sloan,  1  Bosw.  (N.  Y.) 
352;  Hastings  V.  McKinley,  1  E.  D.  Smith 
(N.  Y.)  273.  See  also  Van  Vechten  v.  Graves, 
4  Johns.  (N.  Y.)  403. 

Ohio. —  Hall  v.  Cincinnati,  etc.,  R.  Co.,  1 
Disn.  (Ohio)  58. 

Oregon. —  But,  where  part  only  of  the  chose 
is  assigned,  the  assignee  cannot  sue  alone. 
The  owners  of  the  entire  interest  in  the  chose 
must  sue.  State  Ins.  Co.  v.  Oregon  R.,  etc., 
Co.,  20  Oreg.  563,  26  Pac.  838. 

South  Carolina. —  Childs  v.  Alexander,  22 
S.  C.  169. 

Tescas. —  East  Texas  F.  Ins.  Co.  .v.  Coflfee, 
61  Tex.  287;  Galveston,  etc.,  R.  Co.  v.  Free- 
man, 57  Tex.  156;  Bullion  v.  Campbell,  27 
Tex.  653;  Ogden  Slade,  1  Tex.  13.  Even 
though  he  has  not  the  legal  title.  Hopkins  v. 
Upshur,  20  Tex.  89,  70  Am.  Dec.  375 ;  Devine 
i\  Martin,  15  Tex.  25. 

Wisconsin. —  Chase  v.  Dodge,  (Wis.  1901) 
86  N.  W.  548. 

United  States. —  Davis  v.  Bilsland,  18  Wall. 
(U.  S.)  659,  21  L.  ed.  969  (assignee  of  a  me- 
chanic's lien)  ;  Rabinson  v.  Meinphis,  etc.,  R. 
Co.,  16  Fed.  57  (assignee  of  bill  of  lading). 
Under  the  Iowa  code  requiring  actions  to  be 
brought  in  the  name  of  the  real  party  in  in- 
terest, the  assignee  of  a  claim  for  damages  for 
overcharges,  under  Interstate  Commerce  Act, 
§§  8,  9,  may  sue  therefor  in  his  own  name. 
Edmunds  v.  Illinois  Cent.  R.  Co.,  80  Fed.  78. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  202. 

But  an  action  by  a  grantee  of  land  in  the 
adverse  possession  of  a  third  person  is  prop- 
erly brought  against  such  third  person  in  the 
name  of  the  grantor  as  legal  plaintiff.  The 
deed  being  void  as  to  such  third  person,  the 
grantor  is,  as  to  him,  the  real  party  in  inter- 
est. Steeple  v.  Downing,  60  Ind;  478 ;  Ham- 
ilton V.  Wright,  37  N.  Y.  502. 

65.  Where  statute  authorizes  but  does  not 
require. —  Maine. —  McDonald  v.  Laughlin,  74 
Me.  480. 
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Maryland. —  Canfield  v.  Mcllwaine,  32  Md. 
94. 

South  Carolina. — Thorn  v.  Myers,  5  Strobh. 
(S.  C.)  210;  Ware  v.  Key,  2  MoCord  (S.  C.) 
373. 

Virginia. —  Dunn  v.  Price,  11  Leigh  (Va.) 
210;  Garland  v.  Richeson,  4  Rand.  (Va.)  266. 

West  Virginia. —  Bentley  v.  Standard  F. 
Ins.  Co.,  40  W.  Va.  729,  23  S.  E.  584 ;  Scraggs 
V.  Hill,  37  W.  Va.  706,  17  S.  E.  185;  Clarke  v. 
Hogeman,  13  W.  Va.  718. 

66.  Where,  by  statute,  choses  in  action  are 
assignable. —  Indiana. —  Mountjoy  v.  Adair,  1 
Smith  (Ind.)  93. 

Kentucky. —  Neyfong  v.  Wells,  Hard.  (Ky.) 
561. 

Mississippi. — Where  the  legal  title  is  trans- 
ferred, the  assignor  cannot,  but  the  assignee 
must,  sue.  Beck  v.  Rosser,  68  Miss.  72,  8  So. 
259 ;  Lake  v.  Hastings,  24  Miss.  490. 

Missouri. —  Jeffers  v.  Oliver,  5  Mo.  433. 

New  Jersey. —  The  assignee  of  an  obligation 
for  the  payment  of  money  must  sue  in  his 
own  name.  Carhart  v.  Miller,  5  N.  J.  L.  675 ; 
Reed  v.  Bainbridge,  4  N.  J.  L.  406. 

Pennsylvania. • —  The  assignment  of  an  equi- 
table interest  in  a  contract  for  the  erection  of 
a  school-house  is  not  covered  by  a  statute, 
providing  a  mode  of  assignment  of  bonds,  spe- 
cialties, and  notes  in  writing,  under  which 
suit  may  be  brought  only  in  the  name  of  the 
assignee,  Philadelphia  v.  Lockhardt,  73  Pa. 
St.  211. 

Rhode  Island. — Compare  Herscovitz  v.  Guer- 
tin,  (R.  I.  1901)  48  Atl.  934. 

Texas. —  See  East  Texas  F.  Ins.  Co.  v.  Cof- 
fee, 61  Tex.  287;  Winn  v.  Ft.  Worth,  etc.,  R. 
Co.,  12  Tex.  Civ.  App.  198,  33  S.  W.  593. 

67.  Where  statute  requires  real  party  in  in- 
terest to  sue. —  Arkansas. —  But  one  to  whom 
a  chose  was  assigned  for  collection  held  not 
to  be  the  real  party  in  interest,  who  is  bound 
to  sue  in  his  own  name.  Dickinson  v.  Burr, 
15  Ark.  372. 

Colorado. —  But  see  Jackson  v.  Hamm,  14 
Colo.  58,  23  Pac.  88. 

Indiana. —  Mountjoy  v.  Adair,  1  Ind.  254. 

Iowa. —  Allen  v.  Newbery,  8  Iowa  65. 

Kansas. —  If  a  plaintiff  before  judgment  as- 
signs his  interest  and  dies,  the  action  should 
be  revived  in  the  name  of  the  assignee,  and 
not  in  that  of  plaintiff's  administrator.  Rey- 
nolds V.  Quaely,  18  Kan.  361. 

Kentucky. —  Even  though  the  chose  was  not 
made  assignable  by  statute  and  the  legal  title 
did  not  pass.  Lytle  v.  Lytle,  2  Mete.  (Ky.) 
127. 


ASSIGNMENTS 


[4  Cyc]  99 


4.  Necessity  of  Demand  on  Debtor.  ISTo  demand  is  necessary  by  an  assignee  of 
a  cliose  in  action  as  a  condition  precedent  to  his  bringing  suit.^ 

5.  Where  Assignment  Is  Made  Pending  Suit.  "Where  a  plaintiff  in  an  action 
assigns  his  interest  therein  the  assignee  acquires  the  right  to  control  the  action,  and 
his  rights  as  assignee  will  be  protected  .^^  But  there  must  be  notice  of  the  assign- 
ment to  bind  tlie  debtor."^*^  It  is  no  defense  to  an  action  that,  since  the  commence- 
ment of  an  action,  it  has  been  assigned,  even  where,  under  the  statute,  an  assignee 
may  sue  in  his  own  name.'^^ 

B.  Parties ^^—1.  In  Actions  at  Law  —  a.  Where  Legal  Title  Is  Transferred. 
Where  an  assignment  of  anything  in  action  is  absolute  in  its  terms,  so  that  the 
entire  apparent  legal  title  vests  in  the  assignee,  the  assignee  may  sue  in  his  own 


Minnesota. —  St.  Anthony  Mill  Co.  v.  Van- 
dall,  1  Minn.  246. 

Missouri. —  Long  v.  Heinrich,  46  Mo.  603 ; 
Weise  v.  Gerner,  42  Mo.  527;  Van  Doren  v. 
Eelfe,  20  Mo.  455.  After  an  assignment  of  a 
chose  in  action  the  assignor  cannot  sue 
thereon.  Conn  v.  Long-Bell  Lumber  Co.,  66 
Mo.  App.  483. 

Nebraska. —  Crum  v.  Stanley,  55  Nebr.  351, 
75  N.  W.  851;  Hoagland  v.  Van  Etten,  22 
Nebr.  681,  35  N.  W.  869,  23  Nebr.  462,  36 
N.  W.  755;  Hicklin  v.  Nebraska  City  Nat. 
Bank,  8  Nebr.  463;  Seymour  v.  Street,  5 
Nebr.  85;  Mills  v.  Murry,  1  Nebr.  327. 

Nevada. —  Peck  v.  Dodds,  10  Nev.  204. 

New  York. —  Sheridan  v.  New  York,  68 
N.  Y.  30  7  Carter  v.  Jarvis,  9  Johns.  (N.  Y.) 
143.  Though  an  action  was  brought  at  law 
in  another  state  in  the  name  of  the  assignor, 
for  the  use  of  the  assignee  of  a  chose  in  action, 
and  a  judgment  obtained  therein  against  the 
debtor,  an  action  in  New  York  on  the  judg- 
ment could  be  brought  only  in  the  name  of  the 
assignee.  Greene  v.  Niagara  F.  Ins.  Co.,  6 
Hun  (N.  Y.)  128,  51  How.  Pr.  (N.  Y.)  73. 

North  Carolina. —  State  v.  Bousseau,  94 
N.  C.  355. 

Wisconsin. — One  of  several  owners  of  chose, 
to  whom  the  other  owners  have  assigned  their 
interest,  must  sue  in  his  own  name.  Stuckey 
V.  Fritsche,  77  Wis.  329,  46  N.  W.  59. 

Where  the  statute  merely  authorizes  actions 
to  be  brought  by  the  real  parties  in  interest, 
an  assignee  may  still  sue  in  the  name  of  the 
assignor,  Sammis  v.  Wightman,  31  Fla.  10, 
12  So.  526. 

68.  Buse  V.  Bromberg,  88  Ala.  619,  7  So. 
384;  Lassiter  v.  Jackman,  88  Ind.  118;  Levine 
V.  Lubow,  48  N.  Y.  Suppl.  145.  Contra,  Sears 
Patrick,  23  Wend.  (N.  Y.)  528,  holding 
that,  where  assignee  sued  at  common  law  on 
promise  of  debtor  to  be  implied  from  circum- 
stances, there  must  be  notice  of  assignment 
and  a  demand  made  on  debtor.  See  also  Van 
Hassell  v.  Borden,  1  Hilt.  (N.  Y.)  128.  Com- 
pare Actions,  I,  N,  3  [1  Cyc.  694]. 

As  to  sufficiency  of  demand,  when  necessary, 
see  Heard  v.  Lodge,  20  Pick.  (Mass.)  53,  32 
Am.  Dec.  197;  Niles  v.  Mathusa,  20  N.  Y. 
App.  Div.  483,  47  N.  Y.  Suppl.  38.  See  also 
Actions,  I,  N,  3,  b  [1  Cyc.  696]. 

Although  a  warrant  had  been  drawn  for 
the  payment  of  plaintiff's  claim,  a  demand  by 
plaintiff  held  unnecessary  where  he  was  in- 
formed by  the  town-clerk  that  the  warrant 


had  been  delivered  to  another  person,  who  was 
entitled  to  it,  and  that  it  had  been  paid  to 
him.    Stimpson  v.  Maiden,  109  Mass.  313. 

69.  Assignee  controls  action. —  California. 
—  Walker  v.  Felt,  54  Cal.  386. 

loioa. —  Kreuger  v.  Sylvester,  100  Iowa  647, 
69  N.  W.  1059. 

Kentucky. —  Marr  v.  Hanna,  7  J.  J.  Marsh. 
(Ky.)  642,  23  Am.  Dec.  449. 

Missouri. —  Ashby  v.  Winston,  26  Mo.  210. 

Pennsylvania. —  McCulium  v.  Coxe,  1  Dall. 
(Pa.)  139,  1  L.  ed.  72. 

United  States. —  See  Piatt  v.  Jerome,  19 
How.  (U.  S.)  384,  15  L.  ed.  623.  Assignor 
impliedly  gives  the  assignee  the  right  to  use 
his  name  to  protect  the  rights  assigned. 
Ex  p.  South,  etc.,  Alabama  B.  Co.,  95  U.  S. 
221,  24  L.  ed.  355. 

See  also  supra,  VIII,  A,  1,  b,  (ii),  (a). 

Where  a  plaintiff  brought  an  action  to  set 
aside  a  deed  to  land  and  to  have  his  title 
quieted,  and  obtained  a  decree,  and  then  con- 
veyed the  land  to  a  third  person,  and  an  ap- 
peal was  afterward  taken  by  defendant,  it 
was  held  that,  where  the  assignee  alleged  that, 
after  the  conveyance  to  him,  defendant  and 
plaintiff  had  collusively  agreed  that  the  judg- 
ment should  be  reversed  and  plaintiff  had  de- 
livered a  written  confession  of  errors  to  de- 
fendant, the  confession  of  errors  would  be  dis- 
regarded and  the  assignee  be  allowed  to  defend 
the  appeal  in  the  name  of  the  assignor  plain- 
tiff. Boszell  V.  Boszell,  105  Ind.  77,  4  N.  E. 
423. 

Where  an  assignment  was  made  after  suit 

brought  by  the  assignor  the  action  may  be 
continued  in  the  name  of  the  assignor  (Kreu- 
ger V.  Sylvester,  100  Iowa  647,  69  N.  W. 
1059),  or  assignee  may  be  substituted  under 
statute  (Lowry  v.  Anderson,  57  Ohio  St.  179, 
48  N.  E.  810). 

70.  Notice  necessary  to  bind  debtor. —  Ben- 
son V.  Whitney,  12  Cush.  (Mass.)  234;  Chis- 
holm  V.  Clitherall,  12  Minn.  375. 

As  to  necessity  of  notice  to  debtor,  gener- 
ally, see  supra,  III,  B,  4. 

One  to  whom  a  suit  has  been  assigned 
should  have  the  same  entered  to  his  use  on 
the  docket.  But  if  this  is  done,  he  is  not 
obliged  to  see  that  the  entry  to  his  use  is 
made  on  every  docket  on  which  the  suit  is 
subsequently  entered.  Gill  r.  Clatjett,  4  Md. 
Ch.  158. 

71.  Dolberry  r.  Trice.  49  Ala.  207. 

72.  See,  generally,  Parties. 
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name  without  joining  the  assignor  as  a  party although  there  was  no  considera- 
tion for  the  assignment  and  notwithstanding  whatever  collateral  arrangements 
exist  between  him  and  the  assignor  as  to  the  disposition  to  be  made  of  the  pro- 
ceeds,'^'^  the  assignment  being  a  complete  protection  to  the  assignor.  And  this 
has  been  held  although  the  chose  was  assigned  as  collateral  security  merely.''^ 


73.  Assignee  may  sue  without  joining^ as- 
signor.—  Indiana. —  Colerick  v.  Hooper,  3  Ind. 
316,  56  Am.  Dec.  505. 

Iowa. —  Vimont  v.  Chicago,  etc.,  R.  Co.,  64 
Iowa  513,  17  N.  W.  31,  21  N.  W.  9.  See  also 
Shambaugh  v.  Current,  111  Iowa  121,  82  N.  W. 
497. 

Kentucky. —  See  Snelling  v.  Boyd,  5  T.  B. 
Mon.  (Ky.)  172;  Snelling  v.  Boyds,  2  T.  B. 
Mon.  (Ky.)  132;  Oldham  v.  Rowan,  3  Bibb 
(Ky.)  534. 

t^ew  Yorfc.— Allen  v.  Smith,  16  N.  Y.  415. 

OMo.— Allen  v.  Miller,  11  Ohio  St.  374. 

Washington. —  See  Van  Horne  v.  Watrous, 
10  Wash.  525,  39  Pac.  136. 

Wisconsin. —  Gunderson  v.  Thomas,  87  Wis. 
406,  58  N.  W.  750. 

74.  Regardless  of  consideration  or  collat- 
eral agreements. —  Idaho. —  Brumback  v.  Old- 
ham, 1  Ida.  709. 

Indiana.—  Pugh  v.  Miller,  126  Ind.  189,  25 
N.  E.  1040. 

Iowa. —  Wardner  v.  Jack,  82  Iowa  435,  48 
N.  W.  729;  Whittaker  v.  Johnson  County,  10 
Iowa  161. 

Mame.— Norris  v.  Hall,  18  Me.  332. 

Missouri. —  Wolff  v.  Matthews,  39  Mo.  App. 
376. 

Netv  York.— Stone  v.  Frost,  61  N.  Y.  614; 
Richardson  v.  Mead,  27  Barb.  (N.  Y.)  178; 
Arthur  v.  Brooks,  14  Barb.  (N.  Y.)  533. 
Where  one  partner  assigned  his  interest  to  his 
copartner,' though  for  a  nominal  consideration 
only,  an  action  brought  in  the  name  of  both 
partners  was  held  erroneous.  Clark  v.  Down- 
ing, 1  E.  D.  Smith  (N.  Y.)  406. 

Oregon. —  Gregoire  v.  Rourke,  28  Oreg.  275, 
42  Pac.  996;  Dawson  v.  Pogue,  18  Oreg.  94, 
22  Pac.  637,  6  L.  R.  A.  176. 

Assignment  for  collection. —  Arizona. — 
Stroufev.  Soto,  (Ariz.  1896)  43  Pac.  221. 

California. —  Ingham  v.  Weed^  (Cal.  1887) 
48  Pac.  318;  Tuller  i;.  Arnold,  98  Cal.  522,  33 
Pac.  445;  Gradwohl  v.  Harris,  29  Cal.  150. 

Colorado. —  Bassett  v.  Inman,  7  Colo.  270, 
3  Pac.  383;  Gomer  v.  Stockdale,  5  Colo.  App. 
489,  39  Pac.  355. 

Indiana. —  Butler  v.  Sturges,  6  Blackf . 
(Ind.)  186. 

Iowa. —  Knadler  v.  Sharp,  36  Iowa  232. 

Kansas. —  Walburn  v.  Chenault,  43  Kan. 
352,  23  Pac.  657. 

Minnesota. — Struckmeyer  v.  Lamb,  64  Minn. 
57,  65  N.  W.  930;  Anderson  v.  Reardon,  46 
Minn.  185,  48  N.  W.  777 ;  Castner  v.  Austin, 
2  Minn.  44. 

Missouri. —  Guerney  V.  Moore,  131  Mo.  650, 
32  S.  W.  1132;  Beattie  v.  Lett,  28  Mo.  596; 
Peters  v.  St.  Louis,  etc.,  R.  Co.,  24  Mo.  586; 
Webb  V.  Morgan,  14  Mo.  428;  Dean  v.  Chand- 
ler, 44  Mo.  App.  338 ;  Haysler  v.  Dawson,  28 
Mo.  App.  531. 
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New  York. —  Meeker  v.  Claghorn,  44  N.  Y. 
349  ;  Hoogland  v.  Trask,  6  Rob.  (N.  Y.)  540  ; 
Curran  v.  Weiss,  6  Misc.  (N.  Y.)  138,  26  N.  Y. 
Suppl.  8,  56  N.  Y.  St.  284;  Moore  v.  Robert- 
son, 11  N.  Y.  Suppl.  798,  25  Abb.  N.  Cas. 
(N.  Y.)  173  [affirmed  in  17  N.  Y.  Suppl.  554, 
43  N.  Y.  St.  245];  Cornell  v.  Donovan,  13 
N.  Y.  St.  741.  Where  assignment  of  a  chose 
in  action  is  absolute,  the  assignee  is,  as  to  the 
debtor,  the  real  party  in  interest,  though  the 
assignor  is  to  receive  the  proceeds.  Sheridan 
V.  New  York,  68  N.  Y.  30;  Allen  v.  Brown,  51 
Barb.  (N.  Y.)  86  [affirmed  in  44  N.  Y.  228]  ; 
Walcott  V.  Hilnian,  23  Misc.  (N.  Y.)  459,  51 
N.  Y.  Suppl.  358 ;  Cunningham  v.  Cohn,  14 
Misc.  (N.  Y.)  12,  35  N.  Y.  Suppl.  125,  69 
N.  Y.  St.  498. 

North  Carolina. —  Where  claims  were  as- 
signed to  an  attorney  to  collect  and  apply  the 
proceeds  to  the  payment  of  debts  of  the  as- 
signor in  the  attorney's  hands  for  collection, 
the  assignee  is  the  real  party  in  interest,  and 
may  sue  alone.  Wynne  v.  Heck,  92  N.  C.  414 
[distinguishing  Abrams  v.  Cureton,  74  N.  C. 
523;  Willey  v.  Gatling,  70  N.  C.  410]. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  203. 

Contra,  where  assignee  is  to  account  for 
proceeds  of  chose. —  He  is  not  the  real  party 
in  interest  and  cannot  maintain  an  action  in 
his  own  name.  Pleasants  v.  Erskine,  82  Ala. 
386,  2  So.  122 ;  Gaffney  v.  Tammany,  72  Conn. 
701,  46  Atl.  156;  Metropolitan  L.  Ins.  Co.  v. 
Fuller,  61  Conn.  252,  23  Atl.  193,  29  Am.  St. 
Rep.  196;  Hoagland  v.  Van  Etten,  22  Nebr. 
681,  35  N.  W.  869,  23  Nebr.  462,  36  N.  W. 
755 ;  Abrams  v.  Cureton,  74  N.  C.  523. 

75.  Assignment  as  collateral  security. — 
California. —  Wetmore  v.  San  Francisco,  44 
Cal.  294. 

Colorado. —  Butler  v.  Rockwell,  14  Colo. 
125,  23  Pac.  462. 

New  York. — Lawler  v.  National  Life  Assoc., 
83  Hun  (N.  Y.)  393,  31  N.  Y.  Suppl.  875,  64 
N.  Y.  St.  785. 

Texas. —  East  Texas  F,  Ins.  Co.  v.  Coffee, 
61  Tex.  287. 

West  Virginia. —  Bentley  v.  Standard  F. 
Ins.  Co.,  40  W.  Va.  729,  23  S.  E.  584. 

Contra,  where  chose  in  action  is  assigned 
as  collateral  security. —  The  assignor  must  be 
made  a  party  in  an  action  by  the  assignee, 
as  he  is  one  of  the  parties  in  interest.  Cerf 
V.  Ashley,  68  Cal.  419,  9  Pac.  658  (assignor 
and  assignee  may  join)  ;  Chew  v.  Brumalgim, 
21  N.  J.  Eq.  520.  See  Western  Bank  v.  Sher- 
wood, 29  Barb.  (N.  Y.)  383;  Boynton  v. 
Clinton,  etc.,  Mut.  Ins.  Co.,  16  Barb.  (N.  Y.) 
254. 

Under  the  Judicature  Act  of  1873,  the  as- 
signee of  a  chose  in  action  cannot  sue  in  his 
own  name  unless  the  assignment  is  absolute; 
an  assignment  by  way  of  security  is  not 
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b.  Where  Assignee  Sues  as  Trustee  of  Express  Trust.  Though,  under  the 
code,  an  action  is  to  be  brought  by  the  real  party  in  interest,  if  the  assignee  of  a 
chose  holds  for  the  benefit  of  another,  or  under  an  agreement  is  bound  to 
account  to  another  for  the  proceeds  of  the  chose,  he  is,  in  a  number  of  states, 
regarded  as  the  trustee  of  an  express  trust,  and,  as  such,  permitted  to  sue  in  his 
own  name  without  joining  his  beneficiary.''^ 

e.  Where  Part  of  Chose  Is  Assigned.  Under  code  provisions  providing  that 
actions  may  be  brought  by  the  real  parties  in  interest,  where  a  partial  assignment 
of  a  chose  in  action  is  made,  the  assignor  may  join  with  the  assignee  in  an  action 
to  enforce  the  chose  assigned. '^^  Where  a  debtor  consents  to  the  assignment  of 
part  of  his  debt,  the  assignee  may  sue  liim  for  such  part.'^^  Where  there  are  sev- 
eral assignees  of  a  debt,  all  should  join  in  an  action  to  enforce  it.'^^ 

d.  Where  Assignor  Is  Necessary  Party.  In  some  states,  though  an  equitable 
assignee  may  sue  at  law  in  his  own  name  as  the  real  party  in  interest,  yet  the 
assignor  must  be  made  a  party  to  the  action.^^ 


Bufficient.  Durham  v.  Robertson,  [1898]  1 
Q.  B.  765. 

76.  Kansas. —  Walburn  v.  Clienault,  43 
Kan.  352,  23  Pac.  657. 

Minnesota. —  Murphin  v.  Scovell,  44  Minn. 
630,  47  N.  W.  256;  Cremer  v.  Wimmer,  40 
Minn.  511,  42  N.  W.  467;  Lake  v.  Albert,  37 
Minn.  453,  35  N.  W.  177;  St.  Anthony  Mill 
C!o.  V.  Vandall,  1  Minn.  246. 

Missouri. —  Guerney  v.  Moore,  131  Mo. 
650,  32  S.  W.  1132;  Dean  v.  Chandler,  44 
Mo.  App.-  338;  Haysler  v.  Dawson,  28  Mo. 
App.  531. 

Nevada. —  Carpenter  v.  Johnson,  1  Nev. 
331. 

New  York. —  Cummins  v.  Barkalow,  1  Abb. 
Dec.  (N.  Y.)  479;  Allen  v.  Brown,  51  Barb. 
(N.  Y.)  86  [affirmed  in  44  N.  Y.  228],  Lewis 
V.  Graham,  4  Abb.  Pr.  (N.  Y.)  106. 

Wisconsin. —  Robbins  v.  Deverill.  20  Wis. 
142;  Kimball  v.  Spicer,  12  Wis.  668. 

See  also,  generally.  Trusts. 

77.  Assignor  may  join  with  assignee. — 
California. —  Grain  v.  Aldrich,  38  Cal.  514, 
99  Am.  Dec.  423. 

Connecticut. —  Hamilton  v.  Lamphear,  54 
Gonn.  237,  7  Atl.  19. 

Indiana. —  Singleton  v.  O'Blenis,  125  Ind. 
151,  25  N.  E.  154;  Earnest  v.  Barrett,  6  Ind. 
App.  371,  33  N.  E.  635. 

Michigan. —  Where  part  of  a  policy  of  in- 
surance was  assigned  the  assignee  must  be 
joined  in  an  action  thereon.  Wood  v.  Metro- 
politan L.  Ins.  Co.,  96  Mich.  437,  56  N:  W.  8. 

Minnesota. — An  agreement  by  plaintiff  with 
his  attorneys  that  they  should  have  part  of 
the  recovery  does  not  make  them  such  par- 
ties in  interest  as  to  require  them  to  be  made 
parties.  Herrick  v.  Minneapolis,  etc.,  R.  Co., 
32  Minn.  435,  21  N.  W.  471. 

New  York. —  Compare  Chambers  v.  Lan- 
caster, 160  N.  Y.  342,  54  N.  E.  707  [affirming 
3  N.  Y.  App.  Div.  215,  38  N.  Y.  Suppl.  253]. 

United  States. — The  rule  that  a  debtor  can- 
not be  sued  for  part  of  an  entire  demand  does 
not  prevent  a  suit  being  brought  by  the  as- 
signee of  part  of  a  debt,  in  conjunction  with 
his  assignor,  to  recover  the  entire  debt.  Ev- 
ans r.  Durango  Land,  etc.,  Co.,  80  Fied.  483, 
49  U.  S.  App.  320,  25  C.  C.  A.  531. 


In  New  York  it  was  held  that  the  assignee 
of  part  of  a  chose  in  action  could  maintain  an 
action  therefor.  Risley  v.  Phenix  Bank,  83 
N.  Y.  318,  38  Am.  Rep.  421;  Cushman  v. 
Family  Fund  Soc,  13  N.  Y.  Suppl.  428,  36 
N.  Y.  St.  856.  See  also  Danvers  v.  Lugar, 
30  Misc.  (N.  Y.)  98,  61  N.  Y.  Suppl.  778; 
Penhollow  v.  Lawyers  Title  Ins.  Co.,  63  N.  Y. 
Suppl.  390. 

78.  Debtor's  consent  to  assignment. — Rich- 
mond V.  Parker,  12  Mete.  (Mass.)  48. 

79.  Several  assignees  should  join. —  Allard 
V.  Orleans  Nav.  Co.,  14  La.  27 ;  Atwood  r. 
Norton,  27  Barb.  (N.  Y.)  638.  But  the  de- 
fect of  want  of  parties  must  be  taken  ad- 
vantage of  by  pleading.  Abbe  v.  Clark,  31 
Barb.   (N.  Y.)  238. 

80.  Indiana. —  Unless  assignment  is  by  in- 
dorsement in  writing,  assignor  must  be  made 
a  party  defendant.  Keller  v.  Williams,  49 
Ind.  504;  Swails  v.  Coverdill,  17  Ind.  337; 
Stewart  V.  Fralich,  14  Ind.  App.  260,  42  N.  E. 
951;  Watson  v.  Conwell,  3  Ind.  App.  518,  30 
N.  E.  5.  And  where  assignor  is  dead,  his 
personal  representatives  must  be  made  par- 
ties. St.  John  V.  Hardwick,  11  Ind.  251. 
Where  a  partnership  claim  was  assigned  by 
surviving  partner,  the  latter  is  a  necessary 
party  in  an  action  by  assignee,  but  the  repre- 
sentatives of  the  deceased  partner  are  not 
necessary  parties.  Willson  v.  Nicholson,  61 
Ind.  241. 

Kentucky. —  Where  the  chose  is  not  made 
assignable  by  statute.  Hicks  v.  Dotv,  4  Bush 
(Ky.)  420;  Lytle  V.  Lytle,  2  Mete.  (Kv.) 
127;  Gill  V.  Johnson,  1  Mete.  (Ky.)  649: 
Colvin  V.  Newell,  8  Ky.  L.  Rep.  959 ;  Maynard 
V.  Cassady,  4  Ky.  L.  Rep.  836.  See  Feebach 
V.  Brunker,  5  Ky.  L.  Rep.  314. 

Ohio. —  Stevens  v.  Swallow,  2  Ohio  Dec. 
(Reprint)  305. 

Tennessee. —  Kramer  v.  Wood,  (Tenn.  Ch, 
1899)   52  S.  W.  1113. 

United.  Stafcs. —  Delaware  Countv  r.  Die- 
bold  Safe,  etc.,  Co.,  133  U.  S.  473.  'lO  S.  Ct. 
399,  33  L.  ed.  674,  construing  Indiana  stat- 
ute. 

The  assignor  is  not  rendered  a  necessary 
party  in  an  action  by  assignee  by  the  fact 
that  defendant  sets  up  as  a  set-off  a  claim 
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2.  In  Suits  in  Equity  —  a.  Assignor  —  (i)  In  General.  The  object  of  a 
court  of  equity  being  to  settle  all  controversies  touching  any  matter  in  one  action, 
and  that  no  decree  should  be  made  affecting  the  right  of  persons  without  a  hear- 
ing, in  order  to  avoid  multiplicity  of  suits,  it  has  been  said  that  the  person  holding 
the  legal  title  in  the  subject-matter  of  a  bill  must  be  made  a  party,  either  as 
plaintilf  or  defendant,  although  he  has  no  beneficial  interest.^^  It  has  also  been 
said  that  assignor  is  a  proper  party  in  any  case  where  a  bill  is  filed  by  his  assignee.^^ 

(ii)  Where  Assignment  Is  Absolute.  The  weight  of  authority  is  to  the 
effect  that,  where  an  assignment  is  absolute  and  unconditional  as  to  the  entire  equi- 
table interest,  and  the  extent  and  validity  of  the  assignment  are  not  doubted  or 
denied  and  there  is  no  remaining  liability  in  the  assignor  to  be  affected  by  the 
decree,  it  is  not  necessary  to  make  the  assignor  a  party  to  a  bill  filed  by  the 
assignee.^ 


which  he  had  against  assignor,  and  exceed- 
ing the  amount  of  the  debt  assigned.  Davis 
V.  Sutton,  23  Minn.  307. 

81.  As  to  parties  to  suits  in  equity,  gen- 
erally, see  Equity. 

82.  Assignor  is  a  necessary  party. —  Ala- 
bama.—  See  Broughton  v.  Mitchell,  64  Ala. 
210. 

Arkansas. —  Boles  v.  Jessup,  57  Ark,  469, 
21  S.  W.  880,  holding  that  assignor  may  be 
made  a  party  after  action  is  brought. 

Indiana. —  Elderkin  v.  Shultz,  2  Blackf . 
(I-nd.)  345.  But  see  Blair  v.  Shelby  County 
Agricultural,  etc.,  Assoc.,  28  Ind.  175. 

Kentucky. —  Craig  v.  Johnson,  3  J.  J. 
Marsh.  (Ky.)  572;  Young  v.  Bodes,  5  T.  B. 
Mon.  (Ky.)  498;  Gatewood  v.  Rucker,  1 
T.  B.  Mon.  (Ky.)  21;  Bradley  v.  Morgan,  2 
A.  K.  Marsh.  (Ky.)  369;  Allen  v.  Crockett, 
4  Bibb  (Ky.)  240.  Where  title  bond  for 
land  was  assigned  by  obligee  to  another,  and 
again  assigned  by  the  latter,  in  a  proceeding 
by  last  assignee  for  specific  performance  of 
the  contract  the  intermediate  assignee  was 
held  to  be  a  necessary  party,  as  well  as  the 
obligor.  Hancock  v.  Beckham,  5  Litt.  (Ky.) 
135.  See  also  Madeiras  v.  Catlett,  7  T.  B. 
Mon.  (Ky. )  475.  So,  in  an  action  by  a  vendor 
against  a  remote  assignee  to  enforce  a  ven- 
dor's lien  on  land  successively  assigned,  the 
original  vendee  was  held  to  be  a  necessary 
party,  and  the  intermediate  assignees  proper 
parties.  Wickliffe  t;.  Clay,  1  Dana  (Ky.) 
585. 

North  Carolina. —  Jones  v.  Carter,  73  N.  C. 
148;  McKinnie  v.  Rutherford,  21  N.  C.  14. 

Ohio. —  In  a  proceeding,  by  assignee  of  a 
policy  of  insurance,  after  a  loss,  to  have  the 
policy  reformed  to  make  it  conform  to  the 
intention  of  the  parties,  assignor  is  a  neces- 
sary party.  Sykora  v.  Forest  City  Mut.  Ins. 
Co.,  7  Ohio  Dec.  (Reprint)  372,  2  Cine.  L. 
Bui.  223. 

Virginia. —  In  Corbin  v.  Emmerson,  10 
Leigh  (Va.)  697,  it  was  said  that  wherever 
a  bill  is  filed  by  a  complainant  to  enforce 
his  rights  as  assignor  of  another,  assignor  is 
a  proper  and  necessary  party.  But  see  James 
River,  etc.,  Co.  v.  Littlejohn,  18  Gratt.  (Va.) 
63. 

England. —  Cathcart  v.  Lewis,  3  Bro.  Ch. 
516,  1  Ves.  Jr.  463;  Ray  v.  Fenwick,  3  Bro. 
Ch.  25. 
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83.  Broughton  v.  Mitchell,  64  Ala.  210; 
Blevins  v.  Buck,  26  Ala.  292;  Congregation 
Shomri  Laboker  Anshe  Sakoler  v.  Sindrack, 
15  N.  Y.  App.  Div.  82,  44  N.  Y.  Suppl.  295; 
Thompson  v.  McDonald,  22  N.  C.  463;  Wil- 
son V.  Davidson  County,  3  Tenn.  Ch.  536.  But 
see  infra,  VIII,  B,  2,  a,  (ii),  (iii). 

84.  Assignor  not  necessary  party  to  bill. — 
Alabama. —  Walker  v.  Mobile  Bank,  6  Ala. 
452.  But  see  Broughton  v.  Mitchell,  64  Ala. 
210. 

District  of  Columbia. —  Young  v.  Kelly,  3 
App.  Cas.  (D.  C.)  296. 

Florida. —  Sammis  v.  Wightman,  31  Fla. 
45,  12  So.  536;  Robinson  v.  Springfield  Co., 

21  Fla.  203;  Betton  v.  Williams,  4  Fla.  11. 
Illinois. —  Gleason,  etc.,  Mfg.  Co.  v.  Hoff- 
man, 168  111.  25,  48  N.  E.  143. 

Indiana. —  Garrett  v.  Puckett,  15  Ind.  485. 

Kentucky. —  Anderson  v.  Wells,  6  B.  Mon. 
(Ky.)  540;  Kennedy  v.  Davis,  7  T.  B.  Mon. 
(Ky.)  372;  Cobb  v.  Thompson,  1  A.  K.  Marsh. 
(Ky.)  507;  Lemmon  v.  Brown,  4  Bibb  (Ky.) 
308. 

Maine. —  Moor  v.  Veazie,  32  Me.  343,  54 
Am.  Dec.  655;  Miller  v.  Whittier,  32  Me.  203. 

Massachusetts. —  Currier  v.  Howard,  14 
Gray  (Mass.)  511;  Montague  v.  Lobdell,  11 
Cush.  (Mass.)  Ill;  Haskell  v.  Codman,  8 
Mete.  (Mass.)  536;  Ensign  v.  Kellogg,  4  Pick. 
(Mass.)  1. 

Michigan. —  Morey  v.  Forsyth,  Walk. 
(Mich.)  465. 

Mississippi. —  Everett  v.  Winn,  Sm.  &  M. 
Ch.  (Miss.)  67. 

New  Jersey. —  King  v.  Berry,  3  N.  J.  Eq. 
44;  Bruen  v.  Crane,  2  N.  J.  Eq.  347. 

New  York —  Connecticut  Mut.  L.  Ins.  Co. 
V.  Cornwell,  72  Hun  (N.  Y.)  199,  25  N.  Y. 
SuppL  348,  55  N.  Y.  St.  480;  Miller  v.  Bear, 
3  Paige  ( N.  Y. )  466 ;  Ward  v.  Van  Bokkelen, 
2  Paige  (N.  Y.)  289. 

North  Carolina. —  Thompson  v.  McDonald, 

22  N.  C.  463 ;  Polk  v.  Gallant,  22  K  C.  395, 
34  Am.  Dec.  410. 

Rhode  Island. —  Sayles  v.  Tibbitts,  5  R.  I. 
79. 

Vermont. —  Day  v.  Cummings,  19  Vt.  496. 

Virginia. —  Lynchburg  Iron  Co.  v.  Tayloe, 
79  Va.  671;  Omohundro  v.  Henson,  26  Gratt. 
(Va.)  511;  James  River,  etc.,  Co.  v.  Little- 
john, 18  Gratt.  (Va.)  53.  Assignor  of  fore- 
closure decree  is  not  a  necessary  party  to  a 
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(ill)  Where  Assignment  Is  Not  Absolute.  But,  where  the  assignment 
is  not  absohite,^^  or  the  assignor  retains  an  interest  in  the  chose,^*^  or  there  is  a  con- 
troversy between  the  assignor  and  the  assignee  touching  the  assignment,^'^  or  there 
remains  a  habihty  on  part  of  the  assignor,^^  the  assignor  should  be  made  a  party  to 
the  bill  brought  by  the  assignee  to  enforce  the  chose  assigned. 

b.  Assignee.  When  it  appears  in  a  proceeding  in  equity  that  the  subject-mat- 
ter, or  an  interest  therein,  has  been  assigned,  the  assignee  is  a  necessary  party  to 
tlie  proceeding  brought  by  the  assignor,^^  or  against  him.^  The  assignee  of  a  chose 
in  action  for  whose  benefit  an  action  at  law  has  been  brought  in  the  name  of  the 
assignor  must  be  made  a  party  to  a  bill  in  equity  affecting  the  judgment  obtained 
by  the  plaintiff  in  such  action. * 

C.  Pleading's  —  l.  In  General.  The  parties  are  bound  to  plead  those  facts 
upon  which  their  right  of  recovery  or  defense  depends.^^ 


bill  by  his  assignee  against  grantee  of  mort- 
gagor who  had  assumed  payment  of  mort- 
gage debt,  where  the  assignment  of  decree  was 
unconditional.  Tatum  v.  Ballard,  94  Va.  370, 
26  S.  E.  871.  Where  legal  title  to  a  mort- 
gage is  transferred  to  assignee,  assignor  is 
not  a  necessary  party  to  a  foreclosure  bill. 
Newman  v.  Chapman,  2  Rand.  (Va.)  93,  14 
Am.  Dec.  766. 

West  Virginia. —  Chapman  v.  Pittsburgh, 
etc.,  R.  Co.,  18  W.  Va.  184;  Scott  v.  Luding- 
ton,  14  W.  Va.  387;  Vance  v.  Evans,  11  W.  Va. 
342. 

United  States. —  Boon  v.  Chiles,  8  Pet. 
(U.  S.)  532,  8  L.  ed.  1034;  New  Mexico  Land 
Co.  V.  Elkins,  20  Fed.  545;  Trecothick  v. 
Austin,  4  Mason  (U.  S.)  16,  24  Fed.  Cas.  No. 
14,164. 

England. —  Blake  v.  Jones,  3  Anstr.  651; 
Brace  v.  Harrington,  2  Atk.  235;  Bromley  v. 
Holland,  7  Ves.  Jr.  3,  6  Rev.  Rep.  58. 

85.  Florida. —  Robinson  v.  Springfield  Co., 

21  Fla.  203. 

Massachusetts. —  Hobart  v.  Andrews,  21 
Pick.  (Mass.)  526. 

New  Jersey. —  Miller  v.  Henderson,  10  N.  J. 
Eq.  320. 

New  York. —  Kittle  v.  Van  Dyck,  1  Sandf . 
Ch.  (N.  Y.)  76;  Whitney  v.  McKinney,  7 
Johns.  Ch.  (N.  Y.)  144;  Topping  v.  Van  Pelt, 
Hoffm.  (N.  Y.)  545. 

North  Carolina. —  Thompson  v.  McDonald, 

22  N.  C.  463. 

United  States. —  Where  the  agreement  be- 
tween the  assignor  and  the  assignee  is  execu- 
tory, the  assignor  should  be  made  a  party. 
New  Mexico  Land  Co.  t\  Elkins,  20  Fed.  545. 

86.  Assignor  retaining  interest  in  chose. — 
Insurance  Co.  of  North  America  v.  Martin, 
139  Ind.  317,  37  N.  E.  394" (holding,  however, 
that,  where  the  part  of  the  claim  retained  by 
the  assignor  has  been  paid,  the  assignor  need 
not  be  made  a  party  to  a  bill  filed  by  the 
assignee)  ;  Schilling  v.  Mullen,  55  Minn.  122, 
56  N.  W.  586,  43  Am.  St.  Rep.  475  (holding 
that,  where  the  assignor  refuses  to  join  as 
complainant,  he  should  be  made  a  defendant)  ; 
Dean  v.  St.  Paul,  etc.,  R.  Co.,  53  Minn.  504,  55 
N.  W.  628;  Smith  v.  Garey,  22  N.  C.  42; 
Cook  V.  Bidwell,  8  Fed.  452. 

87.  Controversy  between  assignor  and  as- 
signee.--Morey  Forsyth,  Walk.  (Mich.)  465; 
Miller  v.  Bear,  3  Paige  (N.  Y.)  466. 


88.  Remaining  liability  on  part  of  assignor. 

—  See  Stafford  v.  Blum,  7  Tex.  Civ.  App.  283, 
27  S.  W.  12. 

Where  a  vendor  of  land  assigns  the  bonds 
given  for  the  purchase-money  of  the  land, 
his  assignee,  in  an  action  to  enforce  a  vendor's 
lien  on  the  land  for  the  purchase-money,  must 
make  the  vendor  a  party.  Betton  v.  Wil- 
liams, 4  Fla.  11;  Miller  v.  Bear,  3  Paige 
(N.  Y.)  466. 

89.  Suit  by  assignor. —  Hopkins  v.  Rose- 
clare  Lead  Co.,  72  111.  373;  Coale  u.  Mildred, 
3  Harr.  &  J.  (Md.)  278;  Hood  v.  Hood,  85 
N.  Y.  561. 

Claim  assigned  as  collateral  security. — 

Ridgway  v.  Bacon,  72  Hun  (N.  Y.)  211,  25 
N.  Y.  Suppl.  651,  55  N.  Y.  St.  345. 

Where,  pending  a  bill  in  equity,  complain- 
ant transfers  his  interest  in  the  subject-mat- 
ter of  the  litigation,  the  action  does  not  abate, 
nor  can  this  be  pleaded  in  bar,  but  the  as- 
signee may  become  a  party  complainant  by  a 
supplemental  bill  (Wright  v.  Meek,  3  Greene 
(Iowa)  472;  De  Minckwitz  v.  Udney,  16  Ves. 
Jr.  466),  and  defendant  may  require  him  to 
be  made  a  party  to  the  proceeding  (Garr  v. 
Gomez,  9  Wend.  (N.  Y.)  649;  Sedgwick  v. 
Cleveland,  7  Paige  (N.  Y.)  287;  De  Minck- 
witz V.  Udney,  16  Ves.  Jr.  466;  Williams  v. 
Kinder,  4  Ves.  Jr.  387). 

The  assignee  of  part  of  a  claim  in  litiga- 
tion may  file  an  intervening  bill  or  petition. 
Phillips  V.  Edsall,  127  111.  535,  20  N.  E.  801. 

90.  Suit  against  assignor. —  Johnson  v. 
Kirby,  65  Cal.  482,  4  Pac.  458 ;  McCormick  v. 
McCormick,  9  Ky.  L.  Rep.  519,  5  S.  W.  573; 
Mahr  v.  Norwich  Union  F.  Ins.  Soc,  127 
N.  Y.  452,  28  N.  E.  391,  40  N.  Y.  St.  218. 

91.  Triplett  v.  Cox,  7  T.  B.  Mon.  (Kv.) 
190  (bill  for  a  set-off)  ;  Chase  v.  Chased  1 
Paige  (N.  Y.)  198  (bill  to  stay  proceedings 
on  judgment).  See  also  Brockway  v.  Copp, 
3  Paige  (N.  Y.)  539. 

92.  See  also,  generally,  PLEADiiS^G. 

93.  Arkansas. —  In  an  action  by  assignee 
of  agreement  to  pay  certain  sums  against  as- 
signor on  Ms  covenant  that  the  debtor  would 
pay,  an  allegation  that  the  agroomont  was 
presented  to  the  debtor,  who  refused  to  pay, 
is  insufficient  where  it  did  not  state  by  whom 
it  was  presented,  or  whether  before  or  after 
the  assignment.  Sabin  r.  Hamilton.  2  Ark. 
485. 
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2.  Of  Plaintiff  —  a.  In  General.  Where  an  action  is  brought  by  the  assignee 
of  a  chose  in  action,  he  should  plead  all  the  facts  necessary  to  constitute  a  cause  of 
action  in  him  —  not  only  those  facts  which  show  a  cause  of  action  on  the  chose  in 
action,^^  but  also  those  facts  which  show  a  right  in  him  to  maintain  the  action .^^ 


Colorado. — :  In  an  action  by  payee  of  an 
order  .on  a  particular  fund  to  become  due 
drawer  for  certain  work,  accepted  by  drawee, 
it  is  a  sufficient  averment  of  liability  of 
drawee,  in  an  action  against  him,  to  state 
that  there  was  due  on  account  of  the  particu- 
lar work  mentioned  in  the  order  more  money 
than  was  sufficient  to  pay  the  order,  and  the 
assignee  need  not  allege  full  compliance  by 
the  assignor  with  the  terms  of  his  contract. 
Welch  V.  Mayer,  4  Colo.  App.  441,  36  Pac. 
613. 

Indiana. —  Plaintiff's  petition  alleged  he 
had  purchased  brass  checks  issued  by  defend- 
ant which  represented  money  due  from  de- 
fendant to  his  employees,  but  the  petition 
contained  no  statement  showing  the  work 
done  by  such  employees,  and  gave  no  reason 
for  not  making  them  parties  defendant-  It 
was  held  not  to  state  a  cause  of  action  on  an 
assigned  account  for  work  performed  by  the 
employees.  Naglebaugh  v.  Harder,  etc.,  Coal 
Min.  Co.,  21  Ind.  App.  551,  51  N.  E.  427. 

ISfew  York. —  Where  one  sued  as  assignee 
of  a  non-negotiable  note,  alleging  an  assign- 
ment from  executor  of  payee,  the  declaration 
should  aver  the  death  of  the  payee.  Seeley 

Seeley,  2  Hill  (N.  Y.)  496.  See  also  Janes 
V.  Saunders,  19  N.  Y.  App.  Div.  538,  46  N.  Y. 
Suppl.  574. 

Pennsylvania. — Heckscher  v.  American 
Tube,  etc.,  Co.,  137  Pa.  St.  421,  20  Atl.  804. 

Texas. —  In  an  action  by  assignee  of  a  pol- 
icy of  insurance  against  assignor,  the  former 
alleged  that  he  took  the  policy  under  the 
representations  that  it  was  a  valid  claim  and 
had  been  adjusted  and  would  be  paid  in  sixty 
days,  that  it  had  not  been  paid,  but  did  not 
allege  the  representations  to  have  been  false. 
It  was  held  the  petition  did  not  show  any 
liability  aside  from  that  created  by  the  as- 
signment itself.  Gooch  v,  Parker,  16  Tex. 
Civ.  App.  256,  41  S.  W.  662. 

Vermont. —  In  an  action  by  payee  against 
drawees  of  an  order  the  declaration  was  held 
sufficient  where  it  alleged  that  drawees  were 
indebted  to  drawer,  the  drawing  of  the  order, 
its  conditional  acceptance  by  drawees,  and 
the  happening  of  the  contingency  on  which 
the  acceptance  became  absolute.  Goss  v.  Bar- 
ker, 22  Vt.  520. 

See  also  infra,  VIII,  C,  2,  3. 

Where  complaint  stated  a  sale  of  goods  by 
a  certain  firm  to  defendant,  and  the  assign- 
ment of  the  claim  to  plaintiff,  such  allegations 
were  held  sufficient  to  allow  proof  of  a  sale 
by  an  assignor  competent  to  contract,  and  the 
complaint  was  not  demurrable  though  no 
partnership  was  alleged  nor  a  specification 
made  of  persons  competent  to  contract.  Crin- 
nian  v.  Knauth,  29  Misc.  (N.  Y.)  523,  61 
N.  Y.  Suppl.  976.  But  see  S.  C.  Herbst  Im- 
porting Co.  V.  Hogan,  16  Mont.  384,  41  Pac. 
135,  where  a  complaint  in  an  action  on  a 
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claim  assigned  by  a  certain  company  to  plain- 
tiff was  held  to  be  defective!  because  it  failed 
to  allege  the  legal  existence  of  such  company 
and  the  character  of  such  existence. 

94.  Palmer  v.  Smedley,  28  Barb.  (N.  Y.)- 
468.    See  also  supra,  VIII,  C,  1. 

As  to  particular  allegations  see  infra,  VIII, 
C,  2,  b. 

95.  Must  show  right  to  maintain  action. — 
St.  Anthony  Mill  Co.  v.  Vandall,  1  Minn.  246. 
Where  a  declaration  stated  an  assignment  of 
a  bond  by  one  of  two  assignees  thereof  on  be- 
half of  himself  and  the  other  assignee  to 
plaintiff,  but  did  not  state  the  authority  of 
the  one  assignee  to  assign  on  behalf  of  the 
other,  it  was  held  to  be  bad.  Stevens  v.  Bow- 
ers, 16  N.  J.  L.  16.  The  essential  fact  being 
the  change  of  interest,  it  is  sufficient  to  al- 
lege that  fact,  without  stating  all  facts  go- 
ing to  make  that  change  effectual.  Horner  v. 
Wood,  15  Barb.  (N.  Y.)  371.  If  it  be  neces- 
sary, in  an  action  brought  upon  an  assigned 
chose  in  action,  that  the  interest  of  the  per- 
son for  whose  benefit  the  suit  is  brought 
should  appear  in  the  pleadings,  it  is  sufficient 
if  it  appear  in  any  part  of  the  pleadings. 
Canby  v.  Ridgwav.  1  Binn.  (Pa.)  496 ;  Moffett 
V.  Bolmer,  2  Pa.  St.  712. 

Particular  allegations  held  sufficient  as 
showing  title  in  plaintiff  as  assignee  may  be 
found  in  the  following  cases: 

California. —  See  Moore  v.  Waddle,  34  Cal. 
145. 

Florida. — Jordan  v.  John  Ryan  Co.,  35  Pla. 
259,  17  So.  73. 

Kansas. —  Polster  v.  Pucker,  16  Kan.  115. 

Kentucky. —  It  is  not  sufficient  to  state  that 
the  chose  was  assigned  to  plaintiff,  or  that  he 
is  the  owner  thereof :  but  it  should  be  alleged 
by  whom  it  was  assigned.  Maynard  v.  Cas- 
sady,  4  Ky.  L.  Pep.  836. 

Michigan.—  Morrill  v.  Bissell,  99  Mich.  409, 
58  N.  W.  324. 

Missouri. —  Boyer  V.  Hamilton,  21  Mo,  App. 
620. 

'New  York. —  Crinnian  v.  Knauth,  29  Misc. 
(N.  Y.)  523,  61  N.  Y.  Suppl.  976;  H.  C. 
Miner  Lithograph  Co.  v.  Canary,  20  Misc. 
(N.  Y.)  664,  46  N.  Y.  Suppl.  256;  King  v. 
King,  68  N.  Y.  Suppl,  1089. 

Texas. —  It  is  not  necessary,  however,  to 
aver  the  evidence  of  one's  right  to  property, 
or  the  manner  of  acquiring  it.  Allegations 
of  ownership  are  sufficient  to  let  in  proof  of 
the  assignment,  Thomas  v.  Chapman,  62  Tex. 
193. 

Washington. —  Latimer  v.  Baker,  (Wash. 
1901 )  64  Pac.  899.  But  compare  Seattle  Nat. 
Bank  v.  School  Dist,  No.  40,  20  Wash,  368, 
55  Pac.  317. 

Wisconsin. —  River  Falls  Bank  v.  German 
American  Ins.  Co.,  72  Wis,  535,  40  N,  W.  506; 
Burnham  v.  Milwaukee,  69  Wis.  379,  34  N.  W. 
389. 
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Mere  conclusions  should  not  be  pleaded.^^  A  mere  statement  that  plaintiff  is  the 
owner  or  holder  of  the  chose  in  action  sued  on  is  insufficient,  being  a  mere  con- 
clusion.^'^ The  plaintiff  suing  as  assignee  of  a  chose  in  action  must  aver  an  assign- 
ment to  himself.^^  Where  plaintiff  sues  as  a  remote  assignee  of  a  chose  in  action, 
it  has  been  held  that  he  should  specially  state  his  title  through  the  intermediate 
assignees.^^ 

b.  Particular  Averments  and  Requisites  —  (i)  Pleading  Statute.  The 
assignee  of  a  chose  in  action  need  not,  in  his  declaration,  set  out  the  statute 
authorizing  him  to  sue  in  his  own  name.^ 

(ii)  Makneb  of  AssiomiENT —  (a)  In  General.  Where  the  right  of  an 
assignee  to  maintain  the  action  in  his  own  name  depends  on  the  manner  of  the 
assignment  to  him,  it  has  been  held  that  the  manner  of  the  assignment  should  be 
alleged.^ 


Canada. —  Cousins  v.  Bullen,  6  Ont.  Pr.  71. 

Under  statute  authorizing  the  assignee  of 
a  bond  to  sue  thereon  in  his  own  name,  styl- 
ing himself  in  the  writ  the  assignee  of  the 
obligee,  the  declaration  of  an  assignee  of  a 
bond  payable  to  an  unmarried  woman,  who 
afterward  married  and,  with  her  husband,  as- 
signed the  bond  to  plaintiff,  which  states  that 
the  bond  was  duly  assigned  to  plaintiff,  where 
plaintiff  styles  himself  in  the  writ  the  as- 
signee of  the  unmarried  woman,  was  held  suf- 
ficient. Frost  V.  Croft,  9  Rich.  (S.  C.)  285. 
But  see  Evans  v.  Secrest,  3  Ind.  541. 

96.  Mere  conclusions  should  not  be  pleaded. 
—  Where  an  assignor  promised  to  reimburse 
his  assignee  if,  with  due  diligence,  he  could 
not  collect  the  assigned  note,  it  was  held  not 
to  be  sufficient  for  the  assignee  to  allege  due 
diligence  in  general  terms  in  his  pleading  in 
an  action  against  the  assignor,  but  he  was 
bound  to  set  up  facts  showing  diligence.  Leas 
V.  White/  15  Iowa  187. 

97.  See  Stearns  v.  Martin,  4  Cal.  227. 
Statement  that  plaintiff  is  the  legal  holder 
(Smith  V.  Dean,  19  Mo.  63),  is  the  owner, 
without  alleging  an  assignment  to  him  i  Gal- 
lup V.  Lichter,  4  Colo.  App.  296,  35  Pac.  985), 
or  is  the  hona  fide  owner  (White  v.  Brown,  14 
How.  Pr.  (N.  ¥.)  282)  has  been  held  to  be 
insufficient. 

Under  the  code  a  statement  that  a  note 
was  sold  and  delivered  to  plaintiff  for  value 
is  sufficient  to  show  title  in  plaintiff.  Bill- 
ings V.  Jane,  11  Barb.  (N.  Y.)  620. 

98.  Assignee  must  show  assignment  to 
himself. —  Cnlifornia. —  The  statement  should 
be  of  a  positive  transfer,  and  the  character  of 
it.    Stearns  v.  Martin,  4  Cal.  227. 

Indiana. — Naglebaugh  jo.  Harder,  etc.,  Min. 
Co.,  21  Ind.  Apn.  551,  51  K  E.  427. 
^  Kentucky. —  Miller  v.  Rice,  1  Bush  (Ky.) 

Maryland.— Q^h\e  v.  Scarlett,  56  Md.  169. 

Michiqan. —  Cillev  V.  Van  Patten,  58  Mich. 
404,  25  N.  W.  326rRose  v.  Jackson,  40  Mich. 
29;  Blackwood,  y.  Brown,  32  Mich.  104;  Dra- 
per V.  Fletcher,  26  Mich.  154.  See  also  Poirce 
V.  Closterhouse,  96  Mich.  124.  55  N".  W.  663; 
Altman  v.  Fowler,  70  Mich.  57,  37  N.  W.  708. 

Missouri. —  But  commre  Lamar  Water, 
etc.,  Co.  V.  Lamar,  140  Mo.  145.  39  S.  W.  768. 

'New  Jersey. —  A  declaration  on  a  bond,  in 
a  suit  by  one  not  the  obligee  thereof,  which 


does  not  state  a  legal  assignment  thereof  is 
demurrable  even  though  it  recites  that  plain- 
tiff is  an  assignee.  Lindsay  v.  Mclnerney,  62 
N.  J.  L.  524,  41  Atl.  701. 

New  York. —  An  assignee  suing  on  an  as- 
signed account  must  state  and  prove  the  as- 
signment to  him.  Buffalo  Ice  Co.  v.  Cook,  9 
Misc.  (N.  Y.)  434,  29  N.  Y.  Suppl.  1057,  61 
N.  Y.  St.  731. 

Ohio. — Lowther  v.  Lawrence,  Wright  (Ohio) 
180. 

Tennessee. —  Stovall  v.  Bowers,  10  Humphr. 
(Tenn.)  560. 

Virginia. —  Lynchburg  Iron  Co.  V.  Tayloe, 
79  Va.  671 ;  Marietta  Bank  v.  Pindall,  2  Rand. 
(Va.)  465;  Gordon  v.  Browne,  3  Hen.  &  M. 
(Va.)  219. 

Wisconsin. —  Where  it  is  alleged  that  a 
claim  for  insurance  was  assigned  to  plaintiff, 
a  valid  assignment  is  held  to  be  meant.  River 
Falls  Bank  v.  German  American  Ins.  Co.,  72 
Wis.  535,  40  N.  W.  506. 

United  States. —  Earhart  v.  Campbell, 
Hempst.  (U.  S.)  48,  8  Fed.  Cas.  No.  4,241a. 

In  an  action  by  the  assignee  of  a  sealed 
bill  against  the  maker  thereof,  it  was  held 
that  the  assignment  should  be  set  out. 
Stroud  V.  Howell,  3  N.  J.  L.  229. 

99.  Suit  by  remote  assignee. —  Williams  v. 
Wetherbee,  1  Aik.  (Vt.)  233.  Contra,  Tib- 
bets  V.  Gerrish,  25  N.  H.  41,  57  Am.  Dec.  307, 
holding  that  a  second  assignee  of  a  note,  the 
first  assignment  being  in  blank,  need  not  aver 
the  several  assignments  through  which  he 
claims. 

1.  Gano  V.  Slaughter,  Hard.  (Ky.)  76. 

2.  Under  a  statute  permitting  assignee  by 
indorsement  to  sue  in  his  own  name,  but  pro- 
viding that,  where  the  assignment  is  not  by 
indorsement,  the  action  must  be  brought  in 
the  name  of  assignor,  an  assignee  suing  in  his 
own  name  should  allege  an  indorsement  to 
himself.  Phillips  r.  Sellers,  42  Ala.  658; 
Skinner  r.  Bedell.  32  Ala.  44.  But.  where  as- 
signee sues  in  his  own  name,  Avithout  alleg- 
ing an  assignment  by  indorsement,  and  de- 
fendant goes  to  trial  without  objoction  under 
the  general  issue,  plaintiff  can  recover  with- 
out proving  the  assiofnnient  bv  indorsement. 
Phillips  r.  Sellers.  42  Ala.  658. 

Under  the  statute,  unless  the  assignment  is 
in  writing  indorsed  on  the  instrument,  as- 
signor must  be  made  a  party  defendant  in  an 
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(b)  Bona  Fide  Assignment.  Though,  to  entitle  an  assignee  to  sue  in  his  own 
name  on  an  assigned  chose  in  action,  the  assignment  under  the  statute  must  have 
been  hona  fide,  it  has  been  held  that  the  declaration  need  not  allege  the  assign- 
ment to  have  been  honafide? 

'  (c)  Conditional  Assignment.  Where  an  assignment  is  conditional  the  condi- 
tion should  be  set  forth.'^ 

(d)  'Writteii  Assignment.  Where  a  written  assignment  is  necessary  to  vest 
the  legal  title  in  plaintiff,  such  an  assignment  should  be  alleged.^ 

(ill)  Consideration'.  In  an  action  by  an  assignee  against  the  debtor,  he  need 
not  aver  a  consideration,^  nor  set  out  the  consideration  for  the  assignment.'''  Bat, 
where  the  assignee  of  a  chose  sues  his  assignor,  a  consideration  for  the  assignment 
must  be  averred.^ 

(iv)  Demand  on  Debtor.  In  an  action  by  an  assignee  of  an  obligation 
against  his  assignor,  a  demand  on  the  maker  and  notice  to  the  assignor  of  non- 
payment must  be  averred.^ 

(v)  Consent  of  Debtor.  Where  the  consent  of  the  debtor  was  necessary  to 
a  partial  assignment,  an  assignee  of  part  of  a  claim  saing  the  debtor  must  aver 
such  consent. 

(vi)  Promise  of  Debtor.    Where  the  assignee  of   a  chose  in  action  is 


action  by  assignee;  and,  where  assignee  sues 
in  his  own  name  without  making  assignor  a 
party,  he  must  allege  the  manner  of  assign- 
ment. Treacrway  v.  Cobb,  18  Ind.  36;  Stowe 
V.  Weir,  15  Ind,  341 ;  Bareus  v.  Evans,  14  Ind. 
381;  Garrison  v.  Clark,  11  Ind.  369.  But 
where  the  legal  title  could  not  be  transferred 
by  writing,  and  assignor  is  made  a  party,  the 
manner  of  assignment  need  not  be  stated. 
Buntin  i;.  Weddle,  20  Ind.  449.  Where  the 
petition  does  not  allege  an  assignment  by  in- 
dorsement in  writing  nor  make  the  assignor 
a  defendant,  it  is  demurrable.  Watson  v. 
Conwell,  3  Ind.  App.  518,  30  N.  E.  5.  A  pe- 
tition stating  an  assignment  by  agreement  in 
writing  is  insufficient.  Gordon  v.  Carter,  79 
Ind.  386. 

See  also  infra,  VIII,  C,  2,  b,  (ii),  (d). 

3.  Crawford  i;.  Brooke,  4  Gill  (Md.)  213; 
U.  S.  Bank  v.  Lyles,  10  Gill  &  J.  (Md.)  326. 

4.  Hobart  v.  Andrews,  21  Pick.  (Mass.) 
526;  Walburn  v.  Ingilby,  Coop.  t.  Br.  270,  3 
L.  J.  Ch.  21,  1  Myl.  &  K.  61,  7  Eng.  Ch.  61. 

5.  Phillips  V.  Sellers,  42  Ala.  658.  Other- 
wise the  petition  is  demurrable.  Foster  v. 
Sutlive,  100  Ga.  297,  34  S.  E.  1037.  See  also 
supra,  VIII,  C,  2,  b,  (ii),  (a).  But  see, 
contra.  Rice  V.  Yakima,  etc.,  R.  Co.,  4  Wash. 
724,  31  Pac.  23;  Gunderson  v.  Thomas,  87 
Wis.  406,  58  N.  W.  750 ;  River  Falls  Bank  v. 
German  American  Ins.  Co.,  72  Wis.  535,  40 
N.  W.  506. 

A  statement  that  the  chose  was  "  duly 
transferred  "  is  insufficient,  as  a  transfer  by 
parol  might  be  meant;  but  an  averment  that 
the  chose  in  action  was  "  duly  assigned "  is 
sufficient,  as  an  assignment  properly  means  a 
written  assignment.  Ragland  v.  Wood,  71 
Ala.  145,  46  Am.  Rep.  305. 

6.  Assignee  suing  debtor. —  Colorado. — 
Welch  V.  Mayer,  4  Colo.  App.  440,  36  Pac. 
613. 

Kentucky. —  Holt  v.  Thompson,  1  Duv.  (Ky.) 
301.    But  it  was  held  that  where  the  consid- 
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eration  for  an  assignment  was  set  out,  it  must 
be  proved  and  be  sufficient.  Malone  v.  Adair- 
ville  Bank,  6  Ky.  L.  Rep.  440. 

Minnesota. —  Contra,  see  Russell  v.  Minne- 
sota Outfit,  1  Minn.  162. 

New  Jersey. —  Gregory  v.  Freeman,  22 
N.  J.  L.  405. 

New  York.—  In  the  case  of  personal  prop- 
erty. Vogel  t;.  Badcock,  1  Abb.  Pr.  (IST.  Y.) 
176.  Contra,  where  the  chose  in  action  as- 
signed is  non-negotiable.  De  Forest  v.  Frary, 
6  Cow.  (N.  Y.)  151. 

Vermont. —  In  an  action  by  the  assignee  of 
a  chose  in  action  On  a  special  promise  by  the 
debtor  to  pay  him,  it  is  not  necessary  to  al- 
lege a  consideration  for  the  assignment  to 
plaintiff,  defendant's  promise  not  being  af- 
fected by  the  character  of  the  transfer  to 
plaintiff  as  a  gift  or  otherwise.  Smilie  v. 
Stevens,  41  Vt.  321.  Compare  Roberts  v. 
Smith,  58  Vt.  492,  4  Atl.  709,  56  Am.  Rep. 
567,  as  to  necessity  of  alleging  consideration 
for  the  original  obligation. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  222. 

As  to  necessity  for  consideration  see  supra, 
III,  B,  3. 

7.  In  a  statement  in  a  confession  of  judg- 
ment on  certain  notes  given  by  defendant  in 
payment  of  the  purchase-price  of  a  debt  ow- 
ing by  a  third  person,  it  was  not  necessary 
to  the  validity  of  the  judgment,  as  to  creditors 
of  defendant,  that  the  consideration  of  the 
debt  purchased  be  stated.  Kirby  v.  Fitzger- 
ald. 31  N.  Y.  417. 

8.  Assignee  suing  assignor. —  Humphrey  v. 
Hughes,  79  Ky.  487,  3  Ky.  L.  Rep.  273 ;  Hall 
r.  Smith,  3  Munf.  (Va.)  550.  See  also  Barks- 
dale  V.  Fenwick.  4  Call  (Va.)  492. 

9.  White  V.  Cannada,  25  Ark.  41 ;  Ander- 
son  V.  Yell,  15  Ark.  9. 

As  to  necessity  for  demand  on  debtor  see 
supra,  VIII,  A,  5. 

10.  Grain  v.  Aldrich,  38  Cal.  514,  99  Am. 
Dec.  423. 
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authorized  by  statute  to  sue,  he  need  not  allege  a  promise  by  tlie  debtor  to  pay 
him.ii 

(vii)  Nox -Payment  or  Non -Performance.  In  an  action  by  or  against 
the  assignee  of  a  debt  or  contract,  non-payment  to  or  non-performance  by  the 
assignor  before  the  assignment  should  be  alleged.^^  The  assignee  must  also  aver 
non-payment  or  non-performance  to  himself  after  the  assignment. 

(viii)  Notice  of  Assignment.  In  an  action  brought  in  the  name  of  an 
obligee  of  an  instrument,  but  for  the  benefit  of  his  assignee,  where  defendant 
pleads  payment  to  the  nominal  plaintiff,  in  order  to  permit  plaintiff  to  show  an 
assignment  of  the  instrument  and  notice  of  the  assignment  to  the  obligor  before 
such  payment  to  the  nominal  plaintiff',  such  assignment  and  notice  should  be 
alleged  in  the  replication.^^ 

(ix)  Setting  Out  or  Filing  Copy  of  Assignment.  The  assignment  need 
not  be  set  out  in  the  declaration,^^  nor,  except  where  required  by  statute,^^  need  a 
copy  thereof  be  filed  with  the  declaration.-'^ 

e.  Amendments.  Amendments  which  do  not  change  the  cause  of  action  will 
be  allowed  where  they  do  not  work  injustice.^^ 

d.  Surplusage.  The  expressions  "  for  the  use  of,"  or  "  assignee,"  and  kindred 
phrases  in  the  declaration  may  sometimes  be  disregarded  as  surplusage.^^ 


As  to  necessity  for  consent  or  acceptance 
of  debtor  see  supra,  III,  B,  5. 

11.  Crawford  v.  Brooke,  4  Gill  (Md.)  213. 
As  to  necessity  of  promise  of  debtor  to  pay 

see  supra,  111,  B^  6. 

12.  Hubble  i;.  Mullanphy,  Hard.  (Ky.)  294; 
Keeton  v.  Scantland,  Hard.  (Ky. )  149;  Conn 
r.  Jones,  Hard.  (Ky.)  8;  Lynch  v.  Barr,  Ky. 
Dec.  170;  Gregory  v.  Freeman,  22  N.  J.  L. 
405. 

A  declaration  against  assignee  of  reversion 
for  breach  of  covenant  of  lessor  to  repair 
must  aver  that  such  repairs  were  not  done  be- 
fore the  assignment  to  defendant.  Gerzebek 
V.  Lord,  33  N.  J.  L.  240. 

13.  Whittier  v.  Whittier,  31  N.  H.  452.  A 
declaration  by  an  assignee  of  a  bond  in  an  ac- 
tion against  the*  obligor  thereof  should  not 
only  allege  non-payment  to  the  assignor  be- 
fore the  assignment,  but  also  non-payment  to 
the  assignee  after  the  assignment,  Gregory 
1".  Freeman,  22  N.  J.  L.  405.  A -complaint  al- 
leging a  failure  to  deliver  goods  to  plaintiff 
or  his  assignor  must  allege  a  failure  to  de- 
liver to  plaintiff  after  the»assignment,  and  no- 
tice thereof  to«defendant.  Webrer  w  Roddis, 
22  Wis.  61.  See  also  H.  C.  Miner  Lithograph 
Co.  V.  Canary,  20  Misc.  (N.  Y.)  664,  46  N".  Y. 
Suppl.  256. 

14.  Shriner  v.  Lamborn,  12  Md.  170. 

As  to  the  necessity  for  notice  to  debtor  of 
the  assignment  see  supra,  111,  B,  4. 

15.  McLott  V.  Savery,  11  Iowa  323.  But 
see,  contra,  Stroud  v.  Howell,  3  N.  J.  L.  229, 
holding  that,  in  an  action  by  assignee  of  a 
sealed  bill  against  the  maker  thereof,  the 
declaration  should  set  out  the  assignment. 

16.  National  Shoe,  etc.,  Bank  r.  Gooding, 
87  Me,  337,  32  Atl,  967.  But  where  a  motion 
to  dismiss  for  failure  to  file  assignment,  or 
copy  thereof,  was  not  mg^de  until  the  second 
term  of  court,  the  objection  that  the  assign- 
ment, or  copy  thereof,  had  not  been  filed  with 
the  writ  was  deemed  waived.  Littlefield  i\ 
Pinkham,  72  Me.  369. 


17.  Copy  need  not  be  filed. —  Stanford  v. 
Broadway  Sav.,  etc.,  Assoc.,  122  Ind.  422,  24 
N.  E.  154;  Keith  v.  Champer,  69  Ind,  477; 
Treadway  v.  Cobb,  18  Ind,  36  [overruling 
Connard  v.  Christie,  16  Ind.  427;  Jones  v. 
Dronberger,  15  Ind,  443];  Thayer  t^.  Pressey, 
175  Mass.  225,  56  N.  E.  5.  See  also  Hayes  v. 
Mantua  Hall  Market  Co.,  12  Pa,  Co.  Ct,  441 ; 
Hummel  v.  Siddal,  11  Phila.  (Pa.)  308,  33 
Leg,  Int.  (Pa.)  426. 

18.  Illustrations  of  proper  amendments  see 
Wood  V.  Metropolitan  L.  Ins,  Co,,  96  Mich, 
437,  56  N.  W.  8;  Read  v.  Jaudon,  35  How. 
Pr.  (N.  Y.)  303;  Turquand  v.  Fearon,  4 
Q.  B.  D.  280,  48  L.  J,  Q.  B,  341,  40  L.  T,  Rep. 
N.  S,  191,  27  Wkly.  Rep,  396,  under  the  Com- 
mon-Law Procedure  Act  of  1852, 

Where,  however,  defendant  alleges  in  his 
plea  that  plaintiff  is  not  the  real  party  in  in- 
terest, and  that  he  had  assigned  his  claim, 
plaintiff  will  not  be  permitted  to  amend  by 
alleging  a  reassignment  of  the  chose  in  action 
to  him,  made  after  the  action  was  brought. 
Staunton  v.  Swann,  10  N,  Y,  Civ,  Pro,  12. 

Where  an  action  is  improperly  brought  in 
the  name  of  the  assignee  instead  of  assignor, 
this  may  be  remedied  by  amendment,  Rob- 
ertson V.  Reed,  47  Pa,  St,  115,  Contra,  John- 
son V.  Mayrant,  1  McCord  (S.  C.)  484, 

Where  an  action  was  brought  by  an  as- 
signee in  the  name  of  assignor  for  the  use  of 
assignee,  an  amendment  making  assignee 
plaintiff  will  be  allowed.  Heard  r,  Lockett, 
20  Tex.  162, 

19.  Blankenship  r,  Cressillas,  10  B.  Mon. 
(Ky,)  434;  Enley  v.  Nowlin,  1  Baxt.  (Tenn.) 
163, 

In  an  action  for  conversion  of  goods  by  an 
assignee,  the  addition  of  the  term  "  assignee  " 
after  plaintiff's  nanio  in  the  declaration  does 
not  authorize  the  conclusion  that  the  suit  is 
on  a  cause  of  action  accruing  to  the  assignor 
and  transferred  to  the  assignee.  The  term  ia 
to  be  regarded  as  dcscrinfio  pcrsoncv  merely. 
Bloom  V.  Sexton,  33  Mich.  ISl. 
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3.  Of  Defendant  —  a.  In  General.  The  defect  in  plaintiffs  title  must  be 
taken  advantage  of  by  a  proper  pleading  and  in  proper  time.^ 

b.  Demurrer.  Thus,  demurrer  is  a  proper  method  of  raising  the  objection  of 
failure  to  make  profert  of  the  assignment,^^  that  assignor  is  not  made  a  party  to 
the  action or  that  plaintiffs  declaration  does  not  refer  to  a  copy  of  the  account, 
and  its  assignment.^^ 

e.  'Plea  or  Answer  —  (i)  Contesting  the  Assignment.  Where  a  defendant 
sued  by  the  assignee  of  a  chose  in  auction  wishes  to  contest  the  fact  of  the  assign- 
ment he  must,  by  a  proper  pleading,  raise  an  issue  on  the  allegation  of  the  assign-, 
ment.^    The  plea  or  answer  of  defendant  should  specially  deny  the  assignment.^ 

(ii)  Pleading  Payment.  Wliere  an  action  is  brought  by  the  assignee  of  a 
chose  in  action  against  the  debtor,  the  plea  of  defendant  of  payment  must  allege 
to  whom  payment  was  made.^ 

D.  Defenses.  Where  an  assignment  transfers  the  legal  title,  defendant  can 
inquire  no  further  into  it.^^    It  is  no  defense  to  an  action  by  the  assignee  of  a 


20.  Plea  in  abatement. — Thus,  in  an  action 
by  the  assignee  of  a  bond  assigned  by  one  of 
two  executors  of  the  obligee,  the  failure  of  the 
other  executor  to  join  in  the  assignment  must 
be  taken  advantage  of  by  plea  in  abatement, 
or  it  is  Avaived.  Chalfont  v.  Johnston,  3 
Yeates  (Pa.)  16. 

See  also  infra,  VIII,  C,  3,  b,  c. 

21.  Objection  of  failure  to  make  profert 
of  the  assignment  must  be  raised  by  de- 
niurrer,  and  cannot  be  taken  advantage  of  af- 
ter judgment  by  default.  So  held  in  an  ac- 
tion of  debt  on  an  assigned  bond.  Shields  v. 
Barden,  6  Ark.  459. 

22.  Objection  that  assignor  is  not  made  a 
party  to  the  action  must  be  raised  by  de- 
murrer or  motion  to  bring  him  in.  otherwise 
it  is  waived.  Svkes  v.  Canton  First  Nat. 
Bank,  2  S.  D.  242,  49  N.  W.  1058.  See  also 
Grain  v.  Aldrich,  38  Cal.  514,  99  Am.  Dec. 
423,  to  the  effect  that  such  an  objection  must 
be  raised  by  demurrer  on  the  ground  that 
proper  parties  are  not  joined,  and  not  on  the 
ground  that  sufficient  facts  are  not  stated. 

23.  Failure  of  a  declaration  to  refer  to  a 
copy  of  the  account  and  its  assignment  can- 
not be  assigned  as  error  on  appeal,  but  should 
be  taken  advantage  of  by  demurrer.  Lassiter 
V.  Jackman,  88  Ind.  118. 

24.  A  mere  averment  that  plaintiff  is  not 
the  real  party  in  interest,  but  that  a  third 
person  is  the  owner  of  the  chose,  without  de- 
nying the  assignment  which  is  set  up  by  plain- 
tiff, is  not  sufficient  to  put  the  assignment  in 
issue.  Fosdick  v.  Groff,  22  How.  Pr.  (N.  Y.) 
158. 

A  plea  that  the  assignment  was  not  the 
deed  of  assignor  is  not  a  proper  plea,  and  may 
be  stricken  out,  where  plaintiff,  suing  upon  a 
bond  assigned  to  him,  does  not  allege  any 
manner  of  assignment.  Richards  v.  Morris 
Canal,  etc.,  Co.,  18  N.  J.  L.  250. 

25.  A  special  plea  denying  the  assignment 
has  been  held  a  good  plea  where  the  chose  in 
action  sued  on  was  a  sealed  instrument  (Gully 
V.  Remy,  1  Blackf.  (Ind.)  69;'  Smith  v. 
Shields,  2  Bibb  (Ky.)  328;  Smithey  v.  Ed- 
monson, 3  East  22 ;  Smith  v:  Broomhead,  7 
T.  R.  300),  though  the  contrary  has  been  held 
where  the  chose  was  not  a  specialty  ( Scribner 
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V.  Bullitt,  1  Blackf.  (Ind.)  112;  Kincaid  v. 
Higgins,  1  Bibb  (Ky.)  396.  But  see  McCon- 
nefl  V.  Morrison,  1  Litt.  (Ky.)  206). 

A  plea  of  non  est  factum,  payment,  and  set- 
off does  not  put  the  assignment  in  issue  in  an 
action  of  debt,  by  an  assignee  of  the  debt, 
against  the  debtor.  Ragland  v.  Ragland,  5 
Mo.  54. 

Where,  in  a  suit  on  an  assigned  account,  de- 
fendant pleads  the  general  issue,  he  denies 
plaintiff's  right  of  action  but  not  his  capacity 
to  sue.  Brown  v.  Curtis,  128  Cal.  193,  60  Pac. 
773. 

Verification.— In  a  number  of  states,  in  or- 
der to  compel  the  assignee  to  prove  the  as- 
signment to  him,  the  denial  of  the  assignment 
must  be  by  a  plea  or  answer,  duly  verified. 

Alabama. —  Bancroft  r.  Paine,  15  Ala.  834. 

Arkansas. —  School  Dist.  No.  7  v.  Reeve,  56 
Ark.  68,  19  S.  W.  106,  but  the  statute  only 
covers  assignments  in  writing. 

Kansas. —  School  Dist.  v.  Carter,  11  Kan. 
445,  relating  to  written  assignments. 

Kentucky. —  Burks  v.  Howard,  2  B.  Mon. 
(Ky.)  66,  relating  to  assignments  of  bonds. 

Texas. —  Carpenter  v.  Historical  Pub.  Co., 
(Tex.  Civ.  App.  1894)  24  S.  W.  685,  relating 
to  assignments  and  indorsements  of  written 
instruments.  But  the  statute  only  applies 
where  the  action  is  brought  on  the  instrument 
assigned,  and  not  where  the  instrument  is 
used  as  title  in  an  action  of  trespass.  Park 
V.  Glover,  23  Tex.  469. 

See  also,  generally.  Pleading. 

26.  Thus,  where  an  action  was  brought  by 
the  assignee  of  a  lease  against  the  lessee,  a 
plea  that  the  latter  did  pay  the  lessor  and 
the  assigns  and  owner  the  sum  of  eight  hun- 
dred dollars  per  year  quarterly,  is  not  good, 
as  it  does  not  show  whether  the  payment  was 
to  the  lessor  or  to  his  assignee.  Willard  v. 
Tillman,  19  Wend.  (N.  Y.)  358.  See  also, 
generally.  Payment. 

27.  See  Caulfield  v.  Sanders,  17  Cal.  569; 
Van  Dyke  V.  Gardner,  22  Misc.  (N.  Y.)  113, 
49  N.  Y.  Suppl.  328.  See  also  Ege  v.  Kauff- 
man,  1  Watts  &  S.  (Pa.)  120;  Evans  v. 
Evans,  1  Phila.  (Pa.)  113,  7  Leg.  Int.  (Pa.) 
187.     See  also  supra,  VII,  C,  2;  VII,  D. 

When  in  writing  and  under  seal  and  duly 
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debt  that  there  was  no  consideration  for  the  assignment.^^  But  it  has  been'  lield 
to  be  a  good  defense,  where  the  statute  requires  actions  to  be  brought  by  the  real 
parties  in  interest,  that  plaintifit'  is  not  the  real  party  in  interest.^^ 

E.  Issues  and  Proof— l.  In  General.  The  proof  will  be  confined  to  the 
points  in  issue.^ 

2.  Proof  Under  General  Issue.  Under  a  general  denial,  evidence  in  regard  to 
the  consideration  paid  for  the  assignment  is  inadmissible  and  a  finding  of  fraud 
in  an  assignment  is  improper  under  such  a  denial,  as  being  outside  of  the  issues.^^ 

3.  Variance.  The  proof  must  support  the  allegations,  and,  where  there  is  a 
material  variance  between  the  allegations  in  regard  to  an  assignment  and  the 
proof  offered,  the  action  must  fail.^  Wliere  plaintiffs  recovery  depends  on  an 
assignment  w^hich  has  been  put  in  issue,  he  must  prove  it.^ 


acknowledged,  defendant  cannot  question  the 
validity  of  the  assignment.  Livingston  v. 
Spero,  18  Misc.  (N.  Y.)  243,  41  N.  Y.  Suppl. 
606,  75  N.  Y.  St.  999. 

An  accord  and  satisfaction  between  debtor 
and  assignor,  prior  to  notice  of  assignment, 
is  a  good  defense  against  the  assignee.  Shade 
i;.  Creviston,  93  Ind.  591.  See  also,  generally, 
Accord  and  Satisfaction,  1  Cyc.  305. 

28.  Want  of  consideration. — Glendale  Fruit 
Co.  V.  Hirst,  (Ariz.  1899)  59  Pac.  103;  Caul- 
field  V.  Sanders,  17  Cal.  569;  Robinson  Reduc- 
tion Co.  V.  Johnson,  10  Colo.  App.  135,  50 
Pac.  215;.  Toplitz  v.  King  Bridge  Co.,  20 
Misc.  (N.  Y.)  576,  46  N.  Y.  Suppl.  418,  where 
rights  of  creditors  are  not  involved.  See  also 
supra,  111,  B,  3,  c. 

29.  That  action  is  not  brought  by  real 
party  in  interest. —  La^\Tence  v.  Long,  18  Ind. 
301 ;  Crum  v.  Stanley,  55  Nebr.  351,  75  N.  W. 
851;  Henley  v.  Evans,  54  Nebr.  187,  74  N.  W. 
578.    See  also  supra,  VIII,  A,  3,  c. 

30.  See  Barstow  v.  McLachlan,  99  111.  641 ; 
Crawford  v.  Duncan,  6  Ky.  L.  Rep.  734; 
Burke  v.  New  York,  7  N.  Y.  App.  Div.  128,  40 
N.  Y.  Suppl.  81.  See  also  General  Electric 
Co.  V.  Black,  19  Mont.  110,  47  Pac.  639. 

Where  there  is  no  plea  denying  the  assign- 
ment, no  evidence  in  regard  to  it  is  admissible. 
Wood  V.  Brewer,  66  Ala.  570. 

Where  an  assignment  is  merely  denied, 
proof  that  the  assignment  was  invalid  is  inad- 
missible. Clark  V.  Geery,  40  N.  Y.  Super.  Ct, 
227.  But  defendant  who  denies  an  assignment 
alleged  by  plaintiff  may  disprove  the  title  of 
plaintiff  by  showing  a  previous  assignment. 
Donai  v.  Metropolitan  El.  R.  Co.,  14  N.  Y.  St. 
264. 

Where  the  ownership  of  a  chose  in  action 

sued  on  is  not  put  in  issue,  proof  that  the 
cause  of  action  has  been  assigned  is  inadmis- 
sible. Gulf,  etc.,  R.  Co.  V.  Hodge,  10  Tex.  Civ. 
App.  543,  30  S.  W.  829. 

31.  Consideration. —  Jacobs  v.  Mitchell,  2 
Colo.  App.  456,  31  Pac.  235;  Wolff  v.  Mat- 
thews, 39  Mo.  App.  376. 

32.  Finding  of  fraud. —  McKiernan  v.  Len- 
zen,  56  Cal.  61. 

That  assignment  was  without  recourse  may 
be  shown  by  defendant  under  the  general  is- 
sue, in  an  action  of  assumpsit  by  assignee 
against  assignor.  McSmithee  v.  Feamster,  4 
W.  Va.  673. 

In  an  action  by  an  assignee  against  his  im- 


mediate assignor  after  failure  to  recover  of 
the  obligor  on  the  assigned  obligation,  the  as- 
signor could  not,  under  the  general  issue, 
show  that  the  assignee  had  given  the  obligor 
a  new  credit  under  an  agreement  to  accept 
something  else  in  lieu  of  a  performance  of  the 
contract,  and  had  refused  to  accept  perform- 
ance of  the  obligation  on  the  day  it  fell  due. 
Adam  v.  Hodgen,  1  T.  B.  Mon.  (Ky.)  87. 

33.  Proof  must  support  allegations. — Clark 
V.  Mix,  15  Conn.  152;  Hobart  t\  Andrews,  21 
Pick.  (Mass.)  526,  holding  that  where  a 
declaration  alleges  an  absolute  assignment  and 
the  proof  shows  that  there  is  a  condition,  the 
performance  of  which  plaintiff  is  bound  to 
show,  the  variance  is  fatal.  -See  Seeley  v.  Al- 
brecht,  41  Mich.  525,  2  N.  W.  667;  Home  v. 
Hoyle,  28  Fed.  743. 

But,  where  the  variance  is  in  an  immate- 
rial particular,  the  variance  will  not  be  fatal, 
as  where  the  allegation  was  of  an  assignment, 
and  the  proof  sl«)ws  an  absolute  assignment 
(McLane  v.  Riddle,  19  Ala.  180),  or  where 
the  complaint  alleged  an  assignment  by  a  cor- 
poration and  the  proof  showed  an  assignment 
by  its  receivers  (Toplitz  v.  King  Bridge  Co., 
20  Misc.  (N.  Y.)  576,  46  N.  Y.  Suppl.  418). 

The  allegation  as  to  the  date  of  an  assign- 
ment need  not  be  proved  as  laid;  it  is  suffi- 
cient if  the  proof  shows  an  assignment  be- 
fore the  commencement  of  the  action  by  as- 
signee. Canfield  v.  Mcllwaine,  32  Md.  94; 
Haile  v.  Richardson,  2  Strobh.  (S.  C.)  114. 

34.  Must  prove  assignment,  when. — 11- 
linois. —  See  Hall  v.  Freeman,  59  111.  55. 

Indiana. —  But  need  not  unless  assignment 
put  in  issue  by  plea  under  oath.  Lassiter  V. 
Jackman,  88  Ind.  118.  But  see  Arnold  V. 
Sturges,  5  Blackf.  (Ind.)  256. 

Kentucky. —  Walter  v.  Clark,  6  J.  J,  Marsh. 
(Ky.)  629. 

Louisiana. —  Wadsworth  v.  New  Orleans,  46 
La.  Ann.  545,  15  So.  202;  Terry  v.  Hennen,  4 
La.  Ann.  458! 

Maryland. —  But  not  necessary  to  prove  for- 
mal assignment  where  debtor  had  recognized 
the  ownership  of  the  assignee  and  had  paid 
part  of  debt  to  him.  Lamar  r.  Manro,  10  Gill 
&J.  (Md.)  50. 

Missouri. —  Turner  v.  Havden,  33  INfo.  App. 
15. 

New  Jersey. —  Nixon  v.  Dickev,  3  N.  J.  L. 
252. 

New  York. —  Vestner  v.  Findlay.  10  Misc. 
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F.  Evidence ^^—1.  Presumptions^^ — a.  As  to  Execution  and  Delivery.  It  will 
be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  an  assignment  was 
executed  and  delivered  on  the  day  of  its  date.^'^  Where  an  officer  of  a  corpora- 
tion assigns  an  instrument,  his  authority  to  do  so  is  presumed  until  the  contrary 
is  shown.^^ 

b.  .As  to  Consideration.    In  an  action  by  an  assignee  of  a  chose  in  action 
assigned  to  him  by  the  surviving  partner  of  a  firm,  the  assignment  will  be  pre- 
sumed to  have  been  made  on  a  valid  consideration  in  the  course  of  winding  up 
the  partnership  affairs.^^    Where  an  assignment  is  absolute  it  will,  until  the- 
contrary  is  shown,  be  presumed  to  be  upon  a  sufficient  consideration.^ 

e.  As  to  Compliance  With  Condition.  Where  an  instrument  was  indorsed 
with  a  condition,  without  compliance  with  which  plaintiff  would  not  be  entitled 
to  the  instrument,  it  will  be  presumed,  from  his  possession  of  the  instrument,  that 
the  condition  was  complied  with.^^ 

2.  Burden  of  Proof  —  a.  In  General.  The  burden  of  proof  on  an  issue  of 
fraud  in  a  prior  assignment  raised  by  a  subsequent  assignee  is  upon  the  subse- 
quent assignee.^^  Where  an  assignment  of  a  note  is  admitted,  but  the  compe- 
tency of  the  assignor  to  make  it  is  denied,  the  burden  is  on  the  party  alleging  the 
incompetency.^ 

b.  To  Show  Assignment.  Where  an  assignment  is  put  in  issue,  the  party 
alleging  the  assignment  has  the  burden  of  proof  to  establish  it.^ 

c.  To  Show  Notice  to  Debtor.  Where  the  defense  is  payment  to  the  assignor, 
the  burden  to  prove  notice  to  the  debtor  of  the  assignment  before  the  payment  is 
upon  plaintiff.^^ 

d.  To  Show  Promise  of  Debtor  to  Pay.  The  burden  of  proving  a  promise  of 
debtor  to  pay  assignee  is  on  the  latter/^ 


(N.  Y.)  410,  31  N.  Y.  Suppl.  138,  63  N.  Y.  St. 
519;  Buffalo  Ice  Co.  v.  Cook,  9  Misc.  (N.  Y.) 
434,  29  N.  Y.  Suppl.  1057,  61  N.  Y.  St. 
731. 

Ohio. —  Baltimore,  etc.,  R.  Co.  v.  Gibson,  41 
Ohio  St.  145. 

rea;as.^  Childress  Smith,  (Tex.  1897)  40 
S.  W.  389. 

See  4  Cent.  Dig.  tit.  "Assignments,"  §  228. 

But  defendant  may,  by  his  admissions,  ren- 
der proof  of  the  assignment  unnecessary. 
Torrey  v.  Standish,  16  N.  Y.  Suppl.  5,  40  N.  Y. 
St.  713. 

Though  a  written  assignment  is  necessary, 

if  the  opposite  party  alleges  a  transfer  of  a 
mortgage  to  a  person,  the  latter  need  not 
prove  a  written  transfer.  Burgwyn  Bros.  To- 
bacco Co.  V.  Bentley,  90  Ga.  508,  16  S.  E.  216. 
See  also  Harris  v.  Jaffray,  3  Harr.  &  J.  (Md.) 
543;  Moses  v.  Hatfield,  27  S.  C.  324,  3  S.  E. 
538;  Tennent  v.  Pattons,  6  Leigh  (Va.)  196. 

35.  See  also,  generally.  Evidence. 

36.  See  also  supra,  note  56,  p.  29;  note  69, 
p.  31;  note  9,  p.  65. 

37.  Date  of  execution  and  delivery.— 
Weire  v.  Davenport,  11  Iowa  49,  77  Am.  Dec. 
132;  Bell  V.  Davis,  8  Barb.  (N.  Y.)  210. 

38.  Authority  to  execute. — Belden  v.  Meeker, 
47  N.  Y.  307;  Vergennes  Bank  v.  Warren,  7 
Hill  (N.  Y.)  91. 

39.  Validity  of  consideration. —  Willson  v. 
Nicholson.  61  Ind.  241. 

40.  Sufficiency  of  consideration. — Belden  v. 
Meeker,  47  N.  Y.  307;  Eno  v.  Crooke,  10 
N.  Y.  60. 

41.  Sprague  v.  Hosmer,  82  N.  Y.  466. 
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Where,  under  a  statute,  claimants  to  land 

and  their  assignees  were  entitled  to  patents 
to  the  lands,  and  a  person  claiming  under 
such  a  claimant  obtained  a  patent  in  his 
own  name,  there  being  no  evidence  as  to  how 
he  procured  the  patent  in  his  own  name,  it 
was  presumed  that  he  had  an  assignment 
from  the  claimant.  Rowland  v.  Crawford,  7 
Harr.  &  J.  (Md.)  52. 

42.  Fraud.— Daily  v.  Warren,  80  Va.  512. 

43.  Incompetency  of  assignor. —  Wood  v. 
Neely,  7  Baxt.  (Tenn.)  586. 

44.  Alabama. —  Jarrell  v.  Lillie,  40  Ala. 
271. 

Indiana. —  Stair  v.  Eichardson,  108  Ind. 
429,  9  N.  E.  300. 

Iowa. —  Hay  v.  Frazier,  49  Iowa  454. 

Kentucky. —  Domestic  Sewing  Mach.  Co.  u. 
Murphy,  15  Ky.  L.  Rep.  815. 

ISfew  York. — See  St.  John  v.  Coates,  63  Hun 
(N.  Y.)  460,  18  N.  Y.  Suppl.  419,  45  N".  Y.  St. 
431  [affirmed  in  140  N.  Y.  634,  35  N.  E.  891, 
55  N.  Y.  St.  930]. 

United  States. —  Compare  Tebbetts  v.  U.  S., 
5  Ct.  CI.  607. 

45.  Burritt  v.  Tidmarsh,  1  111.  App.  571; 
Heermans  v.  Ellsworth,  64  N.  Y.  159. 

As  to  necessity  for  notice  to  debtor  of  the 
assignment  see  supra,  III,  B,  4. 

So,  where  a  set-off  of  a  note,  executed  by 
assignor,  is  claimed  by  defendant,  the  bur- 
den is  on  plaintiff  to  show  that  the  assign- 
ment to  him  was  before  the  note  of  assignor 
fell  due.  Jervey  v.  Stauss,  11  Rich.  (S.  C.) 
376. 

46.  Auerbach  v.  Pritchett,  58  Ala.  451. 
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3.  Admissibility.  Evidence  which  tends  to  support  the  issues  made  is  admissi- 
ble.^" Judgments  in  actions  on  an  assigned  chose  are  not  evidence  against  parties 
to  the  assignment  wlio  were  not  parties  to  the  action  in  which  the  judgment  was 
obtained/^  Wliere  an  assignment  is  in  writing  parol  evidence  will  not  be  admitted 
to  show  its  contents  in  the  absence  of  a  showing  that  would  permit  the  introduc- 
tion of  secondary  evidence ;  nor  can  the  terms  of  an  assignment  be  modified  or 
enlarged  by  parol  evidence.^ 

4.  Sufficiency  —  a.  To  Establish  an  Assignment.  Evidence  of  the  assign- 
ment should  be  of  a  direct  and  positive  character.^^    Consent  to  a  partial  assign- 


As  to  the  necessity  of  promise  of  debtor  to 
pay  see  supra,  III,  B,  6. 

47i.  Illinois. —  Evidence  of  an  agreement  of 
an  assignor  to  transfer  property  is  admissible 
on  an  issue  of  assignment.  Erickson  v.  Lyon, 
26  111.  App.  17. 

loioa. —  Chicago  University  v.  Emmert, 
108  Iowa  500,  76  N.  W.  285. 

Michigan. —  Cilley  v.  Yan  Patten,  68  Mich. 
80,  35  N.  W.  831. 

Missouri.— 'Na.nson  v.  Jacob,  93  Mo.  331, 
6  S.  W.  246,  3  Am.  St.  Rep.  531. 

Neiv  York. —  Green  v.  Hill,  5  N.  Y.  App. 
Div.  552,  39  N.  Y.  Suppl.  436;  Staunton  v. 
Swann,  10  N.  Y.  Civ.  Proc.  12;  Whitlock  v. 
McKechnie,  14  N.  Y.  Super.  Ct.  427;  Carrere 
V.  Dun,  55  N.  Y.  Suppl.  441. 

Oregon. —  Farmers',  etc.,  Nat.  Bank  v.  Hun- 
ter, 35  Oreg.  188,  57  Pac.  424. 

Tennessee. —  Evidence  that  a  firm  took 
charge  of  a  store,  and  that  there  was  a  change 
in  the  possession,  is  competent  on  the  issue 
of  assignment.  Ward  v.  Tennessee  Coal,  etc., 
R.  Co.,  (Tenn.  Ch.  1900)  57  S.  W.  193. 

Washinqton. —  Latimer  v.  Baker,  (Wash. 
1901)  64  Pac.  899. 

Admissions  of  the  parties  are  admissible. 
—  Mitander  v.  Sonneborn,  29  Hun  (N.  Y.) 
407.  Admissions  of  an  assignor  that  he  had 
assigned  a  claim  competent  evidence.  Eagle 
V.  Ross,  67  Ind.  110.  Admissions  made  by  an 
assignor  before  the  assignment  admissible 
against  the  assignee.  Scott  v.  Coleman,  5 
Litt.  (Ky.)  349,  15  Am.  Dec.  71. 

Evidence  in  regard  to  consideration  for  the 
assignment  has  been  held  to  be  inadmissible 
in  an  action  at  law  by  assignee  against  the 
debtor.  Wolff  v.  Matthews,  39  Mo.  App.  376 ; 
Chapin  v.  Hollister,  7  Lans.  (N.  Y.)  456. 

Evidence  of  circumstances  surrounding  the 
assignment  is  admissible.  Ronton  v.  Monnier, 
77  Cal.  449,  19  Pac.  820. 

48.  Judgments. —  Swepson  v.  Harvey,  69 
N.  C.  387. 

In  an  action  by  an  assignee  against  an  as- 
signor of  a  note  a  judgment  rendered  for  de- 
fendant in  an  action  by  the  assignee  against 
the  maker,  where  the  defense  was  payment 
to  the  assignor  before  the  assignment,  is  not 
evidence  against  the  assignor,  who  was  not 
a  party  to  the  former  action.  Gaines  Pat- 
terson, 3  Dana  (Ky.)  408;  Morgan  v.  Sim- 
mons, 3  J.  J.  Marsh.  (Ky.)  611;  Maupin  V. 
Compton.  3  Bibb  (Ky.)  214.  See  also  Sam- 
uel V.  Hall.  9  B.  Mon.  (Ky.)  374. 

49.  Parol  evidence  to  show  contents. —  Er- 
ickson r.  Lvon.  26  Til.  ApT>.  17. 

50.  Parol  e\ddence  to  enlarge  or  modify. — 


Kuhn  V.  Schwartz,  33  Mo.  App.  610;  Beezley 
V.  Crossen,  16  Oreg.  72,  17  Pac.  577.  Contra, 
Foster  v.  Trenary,  65  Iowa  620,  22  N.  W. 
898. 

A  consideration,  other  than  that  recited  in 

the  assignment,  cannot  be  shown  by  parol 
when  the  assignment  is  attacked  for  fraud. 
Turner  v.  Union  Nat.  Bank,  10  Utah  77,  37 
Pac.  95;  Turner  -v.  Wells,  10  Utah  75,  37 
Pac.  94;  Turner  v.  Utah  Title  Ins.,  etc.,  Co., 
10  Utah  61,  37  Pac.  91. 

51.  Direct  and  positive  evidence. —  Cali- 
fornia.—  Gustafson  v.  Stockton,  etc.,  R.  Co., 
132  Cal.  619,  64  Pac.  995. 

Illinois. —  See  Woods  v.  Roberts,  185  111. 
489,  57  N.  E.  426  {reversing,  in  part,  82  111. 
App.  630]. 

Maine. —  McNear  v.  Atwood,  17  Me.  434. 

"New  Jersey. —  See  George  v.  George,  (N.  J. 
1896)  35  Atl.  392. 

l^few  York. —  Pettier,  etc.,  Mfg.  Co.  v.  Noel, 
60  N.  Y.  Super.  Ct.  207,  17  N.  Y.  Suppl.  366, 
44  N.  Y.  St.  201  [affirmed  in  138  N.  Y.  606, 
33  N.  E.  1082,  51  N.  Y.  St.  932]  :  Paige  v. 
New  York,  11  N.  Y.  Suppl.  496,  33  N.  Y.  St. 
844.  Compare  Robinson  v.  Chinese  Chari- 
table, etc..  Assoc.,  35  N.  Y.  App.  Div.  439.  54 
N.  Y.  Suppl.  858:  Wolcott  r.  Merchants' 
Gargling  Oil  Co.,  60  N.  Y.  Suppl.  862. 

Oreoon. —  Beezley  v.  Crossen,  16  Oreg.  72, 
17  Pac.  577. 

United  States. —  But  see  Tebbetts  r.  U.  S., 
5  Ct.  CI.  607. 

Assignor's  admissions  may  be  sufficient  to 
establish  an  assignment.  McLane  r.  Riddle, 
19  Ala.  180  [overruling  Moore  v.  Hubbard.  4 
Ala.  187];  Heath  v.  Powers,  9  Mo.  774:  Ma- 
lone's  Estate.  8  Wkly.  Notes  Cas.  (Pa.)  179. 

Bill  of  sale  of  an  account,  though  duly 
signed  and  witnessed,  is  not  sufficient  proof 
of  the  assignment.  Bush  r.  Meacham.  53 
Mich.  574,  19  N.  W.  192. 

Evidence  of  the  execution  of  an  assign- 
ment, and  its  production  by  the  assignee,  are 
sufficient  to  establish  the  assignment.  Hart- 
ley r.  Cataract  Steam  Enofine  Co.  No.  2.  10 
N.  Y.  Suppl.  121.  46  N.  Y.  St.  374. 

In  an  action  of  debt  under  a  parol  assign- 
ment, plaintiff  must  show  a  completod  as- 
signment. Seymour  r.  Aultman.  109  Iowa 
207,  80  N.  W.  401  :  Erickson  r.  Kelly,  9  N.  D. 
12.  81  N.  W.  77. 

Mere  possession  of  a  non-negotiable  chose 
is  not  sufficient  proof  of  title  by  assicneo. 
School  Dist.  No.  7  r.  Reeve.  56  Ark.  68.  19 
S.  W.  106;  Turner  r.  Havden,  33  Mo.  App. 
15  [but  see  Sincrleton  r.  Afami.  3  Mo.  464; 
Himes  v.  McKinney,  3  ^\o.  382]  :  Rush  r. 
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ment  may  be  shown  by  facts  and  circumstances  showing  knowledge  and  acquies- 
cence on  the  part  of  the  debtor .^^ 

b.  To  Show  Notice  of  Assignment.  In  the  absence  of  other  proof,  commence- 
ment of  suit  is  notice  of  the  assignment  to  plaintiff.^^ 

G.  Trial ^ — -l.  In  General.  Where  the  statute  requires  the  assignor  to  be 
made  Sl  party  to  answer  to  his  interest,  the  court  may,  after  verdict,  permit 
assignor  to  appear  and  disclaim  interest  in  the  chose.^^  Where  a  chose  was  so 
assigned  that  plaintifi  acquired  the  legal  title,  but  not  the  beneficial  title,  the  court 
may,  in  furtherance  of  justice,  on  payment  of  costs,  permit  assignee  to  acquire  the 
beneficial  interest  and  proceed  with  the  action.^^ 

2.  Questions  of  Law  and  Fact.  What  is  a  legal  transfer  is  a  question  of  law 
for  the  court.^^  Where  an  assignment  depends  on  writings,  the  question  as  to  the 
existence  of  an  assignment  is  for  the  court.^^  Where  the  questions  in  issue 
depend  on  parol  evidence  the  jury  are  to  determine  them.^^  Whether  an  assign- 
ment has  been  abandoned  is  a  question  of  fact  for  the  jury.^ 

H.  Judg'ment.  A  joint  judgment  may  be  rendered  in  favor  of  an  assignee 
against  two  assignors,  who  jointly  assigned  a  bond  for  the  conveyance  of  land, 
although  they  were  unequally  interested  therein.^^ 


Haggard,  68  Tex.  674,  5  S.  W.  683;  Hoffman 
V.  Bignall,  1  Tex.  App.  Civ.  Cas.  §  706. 

In  a  proceeding  in  equity  where  it  appeared 
that  a  bond  made  to  A,  though  not  indorsed, 
had,  for  a  long  time,  been  in  the  possession 
of  B  without  any  claim  thereto  by  A  or  his 
representative,  it  would  be  presumed  that  B 
was  the  owner  of  the  bond.  Tate  v.  Tate,  85 
Va.  205,  7  S.  E.  352. 

52.  Partial  assignment. — Crawford  v.  Wolf, 
29  Iowa  567. 

53.  Northern  Bank  v.  Kyle,  7  How.  (Miss.) 
360,  Compare  Brady  v.  Loring,  70  111.  App. 
191. 

As  to  the  necessity  for  notice  to  debtor  of 
the  assignment  see  supra,  III,  B,  4. 

54.  See  also,  generally,  Trial. 

55.  Disclaimer  of  interest  after  verdict.— 
Morrison  v.  Ross,  113  Ind.  186,  14  N.  E.  479: 

56.  Acquisition  of  beneficial  interest  by 
plaintiff. —  Hoagland  v.  Van  Etten,  23  Nebr. 
462,  36  N.  W.  755. 

57.  Legality  of  assignment. — Myers  v.  King, 
42  Md.  65;  Wood  v.  Gulf,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1897)  40  S.  W.  24. 
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58.  Existence  of  written  assignment. — Sny- 
der V.  Kurtz,  61  Iowa  593,  16  N.  W.  722; 
Clark  V.  Edney,  28  N.  C.  50;  Wood  v.  Gulf, 
etc.,  R.  Co.,  15  Tex.  Civ.  App.  322,  40  S.  W. 
24. 

59.  Questions  for  jury. —  Georgia. — Haas  v. 
Old  Nat.  Bank,  91  Ga.  307,  18  S.  E.  188. 

Iowa. —  Gary  v.  Northwestern  Mut.  Aid 
Assoc.,  87  Iowa  25,  53  N.  W.  1086,  considera- 
tion. 

ISIeio  Hampshire. — Jordan  v.  Gillen,  44 
N.  H.  424. 

ISlew  York. —  Liberty  Wall-Paper  Co.  v. 
Stoner  Wall-Paper  Mfg.  Co.,  59  N.  Y.  App. 
Div.  353,  69  N.  Y.  Suppl.  355. 

Pennsylvania. —  Schwartz  v.  Hersker,  140 
Pa.  St.  550,  21  Atl.  401. 

Wisconsin. —  See  Blackman  v.  Dunkirk,  19 
Wis.  183. 

See  supra,  note  91,  p.  35. 

60.  Abandonment  of  assignment. —  Wilson 
V.  Pearson,  20  111.  81. 

61.  Emmerson  v.  Claywell,  14  B.  Mon. 
(Ky.)  15,  58  Am.  Dec.  645.  See,  generally. 
Judgments. 
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2.  By  Whom  Made,  140 

a.  Agent,  Attorney,  or  Trustee,  140 

b.  Part  Only  of  Creditors,  140 

3.  Sufficiency,  141 

4.  Tim,e  of,  142 

5.  TF"A<2^  "Effect  Upon  Proceedings  by  Attachment,  etc.,  143 

G.  Validity,  144 

1.  In  General,  144 

2.  As  to  Parties,  Privies,,  and  Creditors,  146 

3.  Partial  Invalidity,  147 

4.  Subsequent  Acts  or  Transactions^  148 

a.  General,  148 

b.  Curing  Defective  or  Invalid  Assignment,  148 
III.  INSTRUMENTS  OF  TRANSFER,  149 

A.  The  Deed  or  Conveyance,  149 
1.  Form  and  Execution,  149 

a.  ^  General,  149 

b.  Agent  or  Attorney,  150 

c.  Partner  For  Firm,  151 

d.  Description  of  liahilities,  152 

e.  Description  of  Property,  153 
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(i)  In  General^  153 
(ii)  Exempt  Broperty^  154 

f.  Acknowledgment,  154 

(i)  Necessity,  154 
(ii)  Sufficiency,  155 

g.  Attestation  and  Oath,  155 

2.  Delivery,  155 

a.  Necessity, ^Ib^ 

b.  ]FA(2z5  Constitutes,  156 

3.  Becording,  156 

a.  Necessity,  156 

(i)  /t?,  General,  156 
(ii)  /t^  Case  of  Actual  Notice,  1^1 
(ill)  7^  67<256  (^Z"  Actual  Bos  session  Taken  ^  158 

b.  Sufficiency,  158 

(i)       General,  158 
(ii)  Blace  of  Becord,  158 
B.  7%^  Inventory  and  Schedule,  159 

1.  Necessity,  159 

a.  7^  General,  159 

b.  77^  6^6^56  of  Breferences,  161 

2.  Contents  and  Sufficiency,  161 

In  General,  161 

b.  Description  of  Assets  and  Dehts,  162 

(i)  7?^  General,  162 

(ii)  Omissions  as  Badges  of  Fraud,  162 

c.  Verification,  163 

3.  Becording,  163 

IV.  PREFERENCES,  163 

A.  256>  163 

1.  Common  law,  163 

2.  Under  Statutes,  166 

a.  Forhidding  Breferences,  166 

(i)  /7^  General,  166 

(ii)       Instrument  of  Assignment,  167 
(ill)  Breferences  in  Separate  Instrument,  167 

(a)  TFA^^'^  ^Z^o  Formal  Assignment,  167 

(1)  7^  General,  167 

(2)  7^m6  ^/  Making,  When  Material,  171 

(b)  Where  No  Formal  Assignment,  Yl'l 

b.  7\(?^>  Thirds  Act "  —  iV"^^^?  y(9^/^,  173 

c.  ^  laborers,  173 

3.  TTA^r^  Bartnershij?  Assigns,  173 

a.  Bref  erring  Individual  Creditors,  173 

b.  Bref  erring  Member  of  Firm,  174 

c.  PTA^r^  Surviving  Bartner  Makes  the  Assignment,  175 

B.  Tr^)^^?  J!/(^(^6,  175 

C.  Validity,  176 

1.  Assignor'' s  Intent,  176 

2.  T^^W^  T)^^^^,  177 

3.  Consideration  Must  Not  Be  Unlawful,  179 

4.  Excessive  Amount,  180 

V,  RESERVATIONS,  180 

A.  In  General,  180 . 

B,  O/*  Bart  of  Brojperty,  181 
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1.  In  General^  181 

2.  Assignment  Purporting  to  Convey  All  Property^  182 

3.  Exemjpt  Property^  182  - 

C.  Of  Possession  or  Control  of  Property,  183 

1.  Bi  General,  183 

2.  Continuance  of  Business,  184 

D.  Of  Surplus,  184 

VI.  STIPULATIONS  OR  PROVISIONS  AS  TO  POWERS  OF  ASSIGNEE,  185 

A.  In  General,  185 

B.  As  to  Compromise,  187 

C.  As  to  Manner  and  Time  of  Sale,  188 

1.  In  General,  188 

2.  On  Credit,  188 

D.  As  to  Preferences,  190 

VII.  STIPULATIONS  OR  PROVISIONS  IMPOSING  CONDITIONS  UPON  CREDIT- 
ORS, 190 

A.  Bi  General,  190 

B.  As  to  Release,  191 

VIII.  WHAT  LAW  GOVERNS,  193 

A.  In  General,  193 

B.  In  Case  of  Foreign  Assignments,  194 

1.  Conflict  With  Policy,  194 

a.  In  General,  194 

b.  Bute  as  to  Personalty  and  Bealty,  194 

c.  Bule  as  to  Choses  in  Action,  195  - 

2,  Nonconformity  to  laio  of  Situs,  195 
IX.  WHEN  FRAUD  WILL  VITIATE,  196 

A.  In  General,  196 

B.  What  Constitutes  Fraud,  196 

1.  In  General,  196 

2.  Assignor'' s  Intent,  197 

a.  In  General,  197 

h.  To  Compel  Compromise,  197 

c.  To  Defraud,  Hinder,  or  Delay  Creditors,  198 

d.  Necessity  of  Assignees  Knowledge,  199 

3.  Provisions  in  Instrument  of  Assignment,  200 

4.  Transactions  After  Assignment,  202 

5.  Transactions  Before  Assignment,  203 

C.  Evidence  of  Fraud,  205 

1.  Presumptions  and  Burden  of  Proof,  205 

2.  Admissibility;  ^Ob 

a.  7^^  General,  205 

b. '  Prior  Transactions,  etc.,  206 

c.  Contemporaneous  Transactions,  etc.,  206 

d.  Subsequent  Transactions,  etc.,  206 

3.  Sufficiency,  207 

D.  Q}iestion  of  law  or  of  Fact,  208 

X.  CONSTRUCTION,  OPERATION,  AND  EFFECT,  208 

A.  Bides  of  Construction, 

B.  Operation  and  Effect  Generally,  209 

1.  Ainendm,ent  of  Assignnient, 

2.  Beiwcation  of-  Assignment,  200 

3.  Attacliing  Assign))} en 210 

a.  FAo  J/i:/// 210 

b.  Collateral  Attack,  210 
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4.  Rights  of  Oreditors  Under  Void  or  Voidable  Assignment,  211 

5.  Rights  of  N on -Assenting  Creditors^  211 

6.  Rights  of  Purchaser  From  Assignee,  211 

C.  Property  Conveyed,  211 

1.  In  General,  211 

2.  Assignm^ent  hy  Partnership  or  Partner,  214 

3.  Check  Drawn  But  Not  Presented  Till  After  Assignment,  215 

4.  Goods  Purchased  on  Credit,  215 

a.  In  General,  215 

b.  Conditional  Sale,  215 

5.  Property  Conveyed  Before  Assignment,  216 

6.  Property  of  Third  Person,  217 

a.  General,  217 

b.  Consigned  Goods,  217 

T.  Property  Omitted  From  Deed  or  Schedule,  218 

D.  T^YZ^  Acquired  hy  Assignee,  218 

1.  In  General,  218 

2.  Set -Off  Against  Assignee,  22^ 

E.  r^^^^m^  321 

F.  Efect  on  Pending  Actions,  221 

G.  Effect  on  Proceedings  After  Assignment,  222 

1.  Right  to  Sice  Assignor,  222 

2.  Right  to  levy  on  Assigned  Property,  222 

H.  Termination  of  Trust,  224 

1.  //i  General,  224 

2.  Death  of  Assignor,  224 
I.  Rights  as  to  Surplus,  224 

J.  Rights  as  to  Property  Not  Conveyed  hy  Assignment,  225 
K.  Foreign  Assignments,  225 

XI.  APPOINTMENT,  QUALIFICATION,  AND  TENURE  OF  ASSIGNEE,  227 

A.  Appointment,  227 

1.  Who  May  Appoint,  221 

2.  Who  May  Be  Appointed,  227 

B.  Qualification,  228 

1.  in  General,  228 

2.  Failure  to  Qualify,  229 

C.  Death,  Resignation,  or  Removal,  230 

XII.  MANAGEMENT  AND  ADMINISTRATION  OF  ESTATE,  232 

A.  In  General, '2^2  ■ 

1.  Delegation  of  Powers,  232 

2.  Compromise  of  Claims,  233 

B.  Supervisory  Jurisdiction  of  Courts,  233 

C.  Discovery  and  Collection  of  Assets,  234 

1.  Right  to  Possession,  234 

2,.  In  General,  234 

b.  Recovery  of  Possession,  234 

2.  Right  to  Sue  to  Collect  Assets,  235 

3.  Right  to  Attack  Conveyance  hy  Assignor,  235 

D.  Ciistody  and  Management  of  Assets,  236 

1.  Acceptance  of  lease,  236 

2.  Continuance  of  Business,  236 

3.  lease  of  Assigned  Realty,  237 

E.  ^t/i^  of  Property,  237 

1.  '^^^^^  237  ' 

2.  Authority  to  Sell,  237 

3.  Order  of  Court,  237 

4.  Manner  of  Sale,  238 
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a.  In  General^  238 

b.  Public  or  Private  Sale^  238 

5.  Notice  of  Sale,  238 

6.  Time  of  Sale,  239 

7.  Sale  on  Credit,  239 

8.  Sale  hy  Joint  Assignees,  239 

9.  Rights  of  Purchaser,  239 

a.  In  General,  239 

b.  Purchase  hy  Assignee,  240 

c.  Off  Against  Purchase  -Price,  240 

10.  Warranty  of  Title,  240  . 

11.  Setting  Aside  Sale,  241 

F.  Negligence  in  Manageraent,  241 

G.  J.(?^5^c>■/^^,  242 

1.  Right  of  Action  or  Defense,  24:2 

a.       General,  242 
.  b.  Foreign  Assignee,  242 
c.  Intervention  in  Suit  Against  Assignor,  242 

2.  Jurisdiction,  243 

3.  Conditions  Precedent,  243 

a.  Demand,  243 

b.  leave  of  Court,  243 

c.  Notice  of  Assignment,  243 

d.  Security  For  Costs,  243 

4.  Parties,  243 

5.  Pleading,  244 

6.  Evidence,  245 

a.  General,  245 

b.  Burden  of  Proof,  245 

7.  Matters  Determinable,  245 

8.  Questions  For  Jury,  246 

9.  Judgment,  246 
10.  6^^>.s?^^,  246 

XIIL  ACCOUNTING,  SETTLEMENT,  AND  DISCHARGE  OF  ASSIGNEE,  246 

A.  /t?.  General,  246 

1.  Account,  246 

2.  TTAo  J!/<^^  Require  Accoimt,  246 

3.  TFA^  liable  to  Account,  247 

4.  Settlement  Out  of  Court,  247 

B.  Proceedings  to  Obtain  Accomiting,  247 

1.  Jurisdiction,  247 

2.  laches,  248 

3.  Parties,  248    *  , 

4.  Consolidation  of  Actions,  248 

C.  AGGOu?it^and  Proceedings  Thereon,  248 

1.  Notice,  248 

2.  Reference,  249 

a.  /^i  General,  249 

b.  Matters  Determinable  by  Referee,  249 

c.  Report  of  Referee,  249 

3.  Requisites  of  Accoim  f,  249 

4.  Objections  to  Account,  250 

5.  Order  or  Decree,  250 

6.  Appeal,  250 

7.  6'(?^25^,  250  - 

8.  Operation  and  Ff  cct,  250 

a.  Tv-i  General,  250 

b.  Partial  Acvownt,  251 
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D.  Credits,  251 

1.  Expenses,  251 

a.  In  General,  251 

b.  Carrying  on  Business,  251 

c.  Costs  of  litigation,  252 

d.  Counsel  Fees,  252 

(i)  In  GeiDjeral^  252 

(ii)  Assignee  as  Counsel,  253 

e.  Taxes,  253 

2.  Allowances  Under  Void  or  Voidable  Assignment,  253 

E.  Debits,  254 

1 .  Interest,  254 

2.  losses,  255 

a.  7n  General,  255 

b.  Depreciation  in  Value,  255 

c.  Failure  to  Collect  Debts,  255 

d.  Failure  to  Becover  Property,  255 

3.  Profits,  256 

F.  Compensation  of  Assignee,  256 

1.  Bight  to  Compensation,  256 

a.  General,  256 

b.  Assignment  Superseded  or  Set  Aside,  256 

c.  Fraud  or  Misconditct  of  Assignee,  257 

2.  Amount  of  Compensation,  257 

XIV.  RIGHTS  AND  REMEDIES  OF  CREDITORS,  258 

A.  In  Aid  of  Assignment,  258 

1.  Attacking  Prior  Conveyance,  258 

a.  In  General,  258 

b.  What  Creditors  May  Attack,  259 

c.  Time  to  Sue,  259 

2.  Enforcement  of  Trust,  259 

a.  Ttz-  General,  259 

b.  Parties,  260 

c.  Pleading,  260 

d.  ^  Belief,  260 

3.  Examination  of  Assignor,  "^^X 

4.  Examination  of  Books  and  Witnesses,  261 

B.  Presentation,  Proof,  and  Payment  of  C laims,  261 

1.  Creditors,  Entitled  to  Participate,  261 

a.  Assenting  Creditors,  261 

b.  Estoppel  of  Creditors  to  Participate,  261  . 

2.  Claims  Provable,  262 

a.  Zti  General,  262 

b.  Claims  For  Bent, 

c.  (7  laims  of  Indorsers,  263 

3.  Presentation,  Contest,  and  Allowance,  264 

a.  Presentation,  264 

(i)  Notice  to  Present,  264 

(ii)  Manner  of  Presentation,  264 
(in)  ^  Presentation,  264 

b.  Contest  of  Claims,  265 

(i)  TTAt?  J[f(Z2/  Contest,  265 

(ii)  Hearing  and  Determination^  266 

c.  Allowance  of  Claims,  '^Q^ 

(i)  7n  General,  266 
(ii)  Decision,  266 
(in)  Bevieiv,  266 
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4.  Distribution  and  Priorities,  266 

a.  Proceedings  For  Distrihution,  266 

(i)  Parties,  266 
(ii)  Appeal,  267 

b.  Allowance  of  Interest,  267 

c.  Priorities  Between  Creditors,  267 

(i)  In  General,  267 
(ii)  Expenses  of  Assignment,  267 
(ill)  Partnership  and  Individual  Creditors,  267 
(iv)  Preferences  in  Assignment,  268 

(v)  Statutory  Preferences,  269 

(vi)  7>'?^,925  Funds,  269 

5.  Payment  and  Release,  270 

a.  Payment,  270 

(i)  Order  For  Payment,  270 
(ii)  Amount  of  Claim,  270 

(a)  General,  270 

(b)  Deduction  of  Security,  270 
(ill)  Application  of  Payment,  271 

(iv)  Effect  of  Payment,  271 

(a)  77^  General,  271 

(b)  Payment  hy  Mistake,  272 

(v)  Proceedings  to  Enforce  Payment,  272 

(a)  ^(9  aS''?^^,  272 

(b)  Parties,  272 

(c)  Personal  Liability  of  Assignee,  273 

b.  Release,  273 

(i)  77^  General,  273 

(ii)  ^if^'^^  ^  Release,  273 

C.  Claims  and  Liens  Superior  to  Assignment,  274 

1.  General,  274 

2.  Actions  to  Enforce,  275 

a.  Demand,  275 

b.  Parties,  276 

c.  Pleading,  276 

D.  Setting  Aside  Assignment,  276 

1.  A  General,  276 

2.  TFAa^  Creditors  May  Attack,  277 

3.  Estoppel  to  Attack,  277 

4.  Actions  to  Set  Aside  Assignment,  279 

a.  Jurisdiction,  279 

b.  i(o  ^^^6,  279 

c.  Injunction  and  Receiver,  279 

d.  Parties,  279 

e.  ^Pleading,  280 

(i)  7/2/  General,  280 

(ii)  ^^7^  o/"  Particulars,  280 

f.  Evidence,  280 

(i)       General,  280 

(ii)  Burden  of  Proof,  280 

g.  Questions  For  Jury,  281 

h.  Judgment,  281 

5.  Effect  of  Setting  Aside  Assignment,  281 

XV.  RIGHTS  AND  REMEDIES  OF  ASSIGNOR,  282 

A.  ^5  Against  Assignee,  282 

B.  Agaiiist  Third  Persons,  282 
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C.  Composition  With  Creditors,  282 

D.  Discharge,  283 

E.  Exemptions,  283 

1.  In  General,  283 

2.  Nature  and  Amount,  283 

3.  Time  and  Manner  of  Claiming,  284 

4.  Waiver  or  Forfeiture,  284 

P.  Reversion  of  Properi/y  on  Termination  of  Trust,  284 
G.  Right  to  Resist  levy  or  Sale,  285 

XVI.  LIABILITY  ON  ASSIGNEE'S  BOND,  285 

A.  Nature  and  Extent  of,  285 

1.  In  General,  285  - 

2.  Adjudication  Against  Assignee  Concludes  Sureties,  285 

3.  Discharge  of  Sureties,  286 

4.  What  Constitutes  Breach  of  Bond,  286 

B.  Actions  to  Enforce,  287 

1.  In  General,  287 

2.  Parties,  287 

3.  Pleading,  287 

4.  Evidence,  288 

5.  Amount  of  Recovery,  288 

CKOSS-REFJSRENCES 

For  Assignment  For  Benelit  of  Creditors  : 

Afliecting  Operation  of  Statute  of  Limitations,  see  Limitations  of  Actions. 

Affecting  Prior  Attachment  Lien,  see  Attachment. 

As  Act  of  Bankruptcy,  see  Bankruptcy. 

As  Ground  of  Attachment,  see  Attachment. 

In  Bankruptcy,  see  Bankruptcy. 

In  Insolvency,  see  Insolvency. 

To  Receiver,  see  Receivers. 
Composition  With  Creditors,  see  Compositions  With  Creditors. 
Involuntary  Assignment,  see  Bankruptcy  ;  Insolvency. 

I.  DEFINITIONS. 

A.  In  General.  An  assignment  for  the  benefit  of  creditors  is  well  defined  to 
be  "a  transfer^  by  a  debtor^  of  some  or  all  of  his  property^  to  an  assignee  in 
trust,^  to  apply  the  same,  or  the  proceeds  thereof,  to  the  payment  of  some  or  all 
of  his  debts,^  and  to  return  the  surplus,  if  any,  to  the  debtor."  ^ 


1.  As  to  the  nature  of  the  transfer  see 
infra,  II. 

2.  As  to  who  may  assign  see  infra,  II,  B. 

3.  As  to  property  to  be  included  see  infra, 
II,  C. 

4.  As  to  the  appointment,  qualification,  and 
tenure  of  assignee  see  infra,  XI. 

As  to  the  necessity  for  an  assignee  see 
infra,  II,  A,  3. 

5.  As  to  debts  to  be  included  see  infra, 
II,  D. 

As  to  the  administration  of  the  assigned 
estate  see  infra,  XII. 

6.  Bartlett  v.  Teah,  1  McCrary  (U.  S.) 
176,  1  Fed.  768  [quoting  Burrill  Assignm.  §  2]. 

For  other  definitions  see  Weber  v.  Mick, 
131  111.  520,  23  N.  E.  646;  Blackman  V.  Met- 
ropolitan Dairy  Co.,  77  111.  App.  609;  Wiener 
V.  Davis,  18  Pa.  St.  331 ;  Appolos  v.  Brady,  49 
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Fed.  401,  4  U.  S.  App.  209,  1  C.  C.  A.  299; 
Rapalje  &  L.  L.  Diet. 

For  the  statutes  of  the  several  states  relat- 
ing to  assignments  for  the  benefit  of  creditors 
see : 

Alabama.—  Civ.  Code  (1896),  c.  113. 
Arizona.— Rev.  Stat.  (1901),  tit.  5. 
Arkansas.—  Ssindels  &  H.  Dig.  (1894),  c.  8. 
California.— Civ.  Code  (1899),  §  3449  et 
seq. 

Colorado.— M.ill&'  Anno.  Stat.  (1891),  c.  9. 
Connecticut. —  Gen.  Stat    (1888),  c.  52. 
Delaware. —  Rev.  Code  (1893),  c.  121. 
Florida. — Rev.  Stat.  (1892),  §  2307  et  seq.; 
Dorr  V.  Schmidt,  38  Fla.  354,  21  Sj.  279. 
Georgia. —  2  Code  (1895),  §  2697  et  seq. 
Idaho.—  Rev.  Stat,  ( 1887 ) ,  §  5875  et  seq. 
Illinois. —  Rev.  Stat.  (1899),  c.  10&. 
Indiana.—  Thornton's  Stat.  ( 1897 ) ,  c.  13. 
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B.  Unintentional  or  Constructive  Assignments.  While,  under  some  stat- 
utes, it  is  necessary  that  there  should  be  an  actual  intention  on  the  part  of  the 
debtor  to  make  an  assignment  for  the  benefit  of  his  creditors,"^  under  otlier  stat- 
utes there  results  from  the  doing,  or  suffering  to  be  done,  by  debtors  in  respect 
to  their  property,  when  such  debtors  are  in  failing  circumstances,  a  species  of 
conveyance  known  as  a  constructive  assignment  for  the  benefit  of  creditors. 
These  conveyances  may  generally  be  defined  to  be  assignments,  which,  resulting 
from  acts  not  intended  to  so  operate,  the  law  lays  hold  on  and  construes  to  work 
an  assignment  for  the  benefit  of  creditors  of  the  debtor,  who  does,  or  suffers  the 
doing,  of  said  acts.^    The  conveyances  and  the  means  whereby  particular  creditors 


/ozoa.— Code  (1897),  §  3071  et  seq, 

Kansas  — Gen.  Stat.  (1899),  c.  6. 

Kentucky.— Stat.  (1899),  c.  7. 

Louisiana. — Merrick's  Rev.  Civ.  Code  (1900), 
art.  2170  et  seq. 

Maryland. —  Pub.  Gen.  Laws  (1888),  arts. 
16,  47. 

Massachusetts. —  Rev.  Laws  (1902),  c.  147, 
§  21  seq. 

Michigan. —  Comp.  Laws  (1897),  tit.  15. 

Minnesota. —  Stat.  (1894),  §  4227  et  seq. 

Mississippi. — Anno.  Code  (1892),  c.  8. 

Missouri.— Rev.  Stat.  (1899),  c.  2. 

Montana. — Civ.  Code  (1895),  §  4510  et  seq. 

Nebraska. —  Comp.  Laws  (1901),  c.  6. 

Nevada.— Comi>.  Stat.  (1900),  §  3930% 
et  seq. 

New  Hampshire.  — Fuh.  Stat.  (1900), 
c.  201.  " 

New  Jersey. —  Gen.  Stat.  (1895),  p.  77 
et  seq. 

New  Mexico. —  Comp.  Laws  (1897),  §  2827 
et  seq. 

New  York. —  Birdseye's  Rev.  Stat.  (1901), 
p.  155  et  seq. 

North  Carolina. — Acts  (1893),  c.  453. 

North  Dakota.— Rev.  Codes  (1899),  §  6001 
et  seq. 

0/iio.— Bates'  Anno.  Stat.  (1900),  §  6335 
et  seq. 

Oklahoma. —  Stat.  (1893),  e.  5. 

Oregon. —  Hill's  Anno.  Laws  (1892),  c.  28. 

Pennsylvania. — Brightly's  Purd.  Dig.  (1894), 
p.  139  et  seq. 

South  Carolina. —  Civ.  Stat.  (1893),  c.  80. 

South  Dakota. — Comp.  Laws  (1887) ,  §  4660 
et  seq. 

Tennessee. —  Code  (1896),  §  3523  et  seq. 
Texas. —  Sayles'  Civ.  Stat.  (1897),  tit.  8. 
Utah.— Rev.  Stat.  (1898),  §  84  et  seq. 
Vermont. —  Stat.  ( 1894) ,  c.  103. 
Wisconsin. —  Stat.  ( 1898  K  e.  80. 
Wyoming.— Rev.  Stat. .( 1899) ,  §  2458  et 
seq. 

.  Compare  also,  generally,  Insolvency. 

7.  Intent  to  assign  necessary. —  See  list  of 
statutes  cited  supra,  note  6,  p.  120;  and  Rob- 
erts V.  Press,  97  Iowa  475,  66  N.  W.  756; 
Crow  V.  Beardsley,  68  Mo.  435  ;  Drake  v.  Paul- 
hamus,  66  Fed,  895,  29  U.  S.  App.  522,  14 
C.  C.  A.  162;  Mills  v.  Pessels,  55  Fed.  588, 
13  U.  S.  App.  49,  5  C.  C.  A.  215. 

8.  Alabama. —  Operating  as  an  assignment. 
Lehman-Durr  Co.  v.  Griel  Bros.  Co.,  (Ala. 
1898)  24  So.  49;  Fairfield  Packing  Co.  v. 
Kentucky  Jeans  Clothing  Co.,  110  Ala.  536, 
20  So.  03;  Auuiston  Carriage  Works  v.  Ward, 


101  Ala.  670,  14  So.  417;  Collier  v.  Wood,  85 
Ala.  91,  4  So.  840;  Warten  v.  Matthews,  80 
Ala.  429;  Ordway  v.  White,  80  Ala.  244; 
Danner  v.  Brewer,  69  Ala.  191;  Shirley  v. 
Teal,  67  Ala.  449;  Du  Bose  v.  Carlisle,  51 
Ala.  590;  Longmire  v.  Goode,  38  Ala.  577; 
Warren  v.  Lee,  32  Ala.  440 ;  Holt  v.  Bancroft, 
30  Ala.  193.  Not  operating  as  an  assignment. 
Bell  V.  Goetter,  106  Ala.  462,  17  So.  709; 
Otis  V.  Maguire,  76  Ala.  295;  Heyer  v.  Brom- 
berg,  74  Ala.  524;  Commercial  Bank  v. 
Brewer,  71  Ala.  574;  Crawford  v.  Kirksey, 
55  Ala.  282,  28  Am.  Rep.  704;  Harkins  v. 
Bailey,  48  Ala.  376. 

Arkansas. —  Penzel  Co.  v.  Jett,  54  Ark.  428, 
16  S.  W.  120;  Box  v.  Goodbar,  54  Ark.  6,  14 
S.  W.  925;  State  v.  Dupuy,  52  Ark.  48,  11 
S.  W.  964.  But  compare  Robson  v.  Tomlin- 
son,  54  Ark.  229,  15  S.  W.  456;  Richmond  v. 
Mississippi  Mills,  52  Ark.  30,  11  S.  W.  960, 
4  L.  R.  A.  413.  Not  operating  as  an  assign- 
ment. Blass  V.  Goodbar,  (Ark.  1898)  47 
S.  W.  630;  Rice  v.  Wood,  61  Ark.  442,  33 
S.  W.  636,  31  L.  R.  A.  609;  Wood  v.  Adler- 
Goldman  Commission  Co.,  59  Ark.  270, 
27  S.  W.  490;  Goodbar  v.  Locke,  56  Ark. 
314,  19  S.  W.  924;  Fecheimer  v.  Robertson, 
53  Ark.  101,  13  S.  W.  423. 

California. —  Sabichi  v.  Chase.  108  Cal.  81, 
41  Pac.  29 ;  Saunderson  v.  Broadwell,  82  Cal. 
132,  23  Pac.  36;  Lawrence  v.  Neff,  41  Cal. 
566;  Wellington  v.  Sedgwick,  12  Cal.  469; 
Morgentham  v.  Harris,  12  Cal.  245;  Dana  v. 
Stanford,  10  Cal.  269. 

Colorado. —  Burchinell  v.  Koon,  25  Colo.  59j 
52  Pac.  1100  [affirming  8  Colo.  App.  463,  46 
Pac.  932] ;  McDermith  V.  Voorhees,  16  Colo. 
402,  27  Pac.  250,  25  Am.  St.  Rep.  286; 
Bailey  v.  American  Nat.  Bank,  12  Colo.  App. 
66,  54  Pac.  912;  Jefferson  County  Bank  v. 
Hummel,  11  Colo.  App.  337,  53  'Pae.  2Sl> ; 
Burchinell  v.  Bennett,  10  Colo.  App.  502.  52 
Pac.  51;  John  V.  Farwell  Co.  v.  Sweetzer.  10 
Colo.  App.  421,  51  Pac.  1012  ;  McCord-Bragdon 
Grocer  Co.  v.  Garrison.  5  Colo.  App.  60,  37  Pae, 
31;  Kellogg  V.  Thropp,  4  Colo.  App.  470,  36 
Pac.  447.  See  also  Mav  r.  Tennev,  148  U.  S, 
60,  13  S.  Ct.  491,  37  L.  ed.  368  [disfi squish- 
ing White  V.  Cotzhausen,  129  U.  S.  329.  9 
S.  Ct.  309,  32  L.  ed.  677],  construing  Colo- 
rado statute. 

Connecticut. —  De  Wolf  A.  &  W.  Sprasjue 
Mfg.  Co.,  49  Conn.  282;  Beers  V.  Lyon, ^21 
Conn.  604;  Goodell  v.  Williams,  21  Conn. 
419;  Bates  r.  Coe,  10  Conn.  280. 

Dakota.— Strav^  v.  Jenks,  6  Dak.  414,  43 
N.  W.  941  [overruled  in  Cutter  r.  Pollock.  4 
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are  given  title  to  or  liens  upon  a  debtor's  property  and  which  the  law  converts 
into  a  general  assignment  for  the  benefit  of  creditors  are  regulated  by  the  stat- 


N.  D.  205,  59  N.  W.  1062,  50  Am.  St.  Rep. 
644,  25  L.  R.  A.  377]. 

Delaware. — •.  Stockley  v.  Horsey,  4  Houst. 
(Del.).  603;  Tunnell  v.  Jefferson,  5  Harr. 
(Del.)  206;  Waters  v.  Comly,  3  Harr.  (Del.) 
117;  Newell  v.  Morgan,  2  Harr.  (Del.)  225. 

Georgia. —  Johnson  v.  Adams,  92  Ga.  551, 
17  S.  E.  898;  Hollingsworth  v.  Johns,  92  Ga. 
428,  17  S.  E.  621;  Kiser  v.  Dannenberg,  88 
Ga.  541,  15  S.  E.  17;  Stillwell  v.  Savannah 
Grocery  Co.,  88  Ga.  100,  13  S.  E.  963;  Powell 
V.  Kelly,  82  Ga.  1,  9  S.  E.  278,  3  L.  R.  A. 
139;  Coggins  v.  Stephens,  73  Ga.  414  [fol- 
loioed  in  Fechheimer  v.  Baum,  43  Fed.  719]  ; 
Watkins  v.  Pope,  38  Ga.  514;  Watkins  v. 
Jenks,  24  Ga.  431 ;  Norton  v.  Cobb,  20  Ga.  44; 
Marshall  v.  Morris,  16  Ga.  368.  See  also 
Fulton  V.  Gibian,  98  Ga.  224.  25  S.  E.  431. 

Illinois. —  Browne-Chapin  Lumber  Co.  v. 
Union  Nat.  Bank.  159  111.  458,  42  N.  E.  967 ; 
Wright  V.  Hutchinson,  156  III.  575,  41  N.  E. 
172  [affirming  54  111.  App.  535 ;  distinguish- 
ing Farwell  v.  Cohen,  138  111.  216,  28  N.  E. 
35,  32  N.  E.  893,  18  L.  R.  A.  281]  ;  Price  v. 
Laing,  152  111.  380,  38  N.  E.  921 ;  Peterson  v. 
Brabrook  Tailoring  Co.,  150  III.  290,  37  N.  E. 
242;  Walker  v.  Ross,  150  111.  50,  36  N.  E. 
986:  Young  v.  Clapp,  147  111.  176,  32 
N.  E.  187,  35  N.  E.  372;  Hanford  v.  Prouty, 
133  111.  339,  24  N.  E.  565;  Farwell  v.  Nils- 
son,  133  111.  45,  24  N.  E.  74;  Weber  v.  Mick, 
131  111.  520,  23  N.  E.  646;  Preston  v.  Spauld- 
ing.  120  111.  208,  10  N.  E.  903;  Roseboom  v. 
Whittaker,  33  111.  App.  442 ;  Weir  v.  Dustin, 
28  111.  App.  605;  White  i\  Cotzhausen,  129 
U.  S.  329,  9  S.  Ct.  309,  32  L.  ed.  677  [distin- 
guished in  May  v.  Tenney,  148  U.  S.  60.  13 
S.  Ct.  491',  37  L.  ed.  368],  construing  Illinois 
statute. 

Indiana. —  Dessar  t\  Field,  99  Ind.  548; 
Collins  V.  Kemp,  29  Ind.  281. 

Indian  Territory.  —  Hargadine-McKittrick 
Dry-Goods  Co.  v.  Bradley,  (Indian  Terr.  1898) 
43, S.  W.  947. 

/owa.— Roberts  v.  Press;  97  Iowa  475,  66 
N.  W.  756;  Butler  v.  Diddy,  83  Iowa  533, 
49  N.  W.  995  [distinguishing  Burrows  v. 
Lehndorff,  8  Iowa  96] ;  Letts  v,  McMaster,  83 
Iowa  449,  49  N.  W.  1035;  King  v.  Gustafson, 
80  Iowa  207,  45  N.  W.  565;  Wise  v.  Wilds, 
77  Iowa  586,  42  N.  W.  553;  Van  Patten  v. 
Thompson,  73  Iowa  103,  34  N.  W.  763;  Aul- 
man  v.  Aulman,  71  Iowa  124,  32  N.  W.  240, 
60  Am.  Rep.  783;  Garrett  v.  Burlington  Plow 
Co.,  70  Iowa  697,  29  N.  W.  395,  69  Am.  Rep. 
461;  Gage  v.  Parry,  69  Iowa  605,  29  N.  W. 
822;  Carson  v.  Byers,  67  Iowa  606,  25  N.  W. 
826  [following  Kohn  v.  Clement,  58  Iowa  589, 
12  N.  W.  550] ;  Cadwell's  Bank  v.  Crittenden, 
68  Iowa  237,  23  N.  W.  646;  Jaffray  v.  Green- 
baum,  64  Iowa  492,  20  N.  W.  775;  Van  Horn 
V.  Smith,  59  Iowa  142,  12  N.  W.,  789;  Far- 
well  V.  Howard,  26  Iowa  381 ;  Davis  v.  Gib- 
bon, 24  Iowa  257;  Buell  v.  Buckingham,  16 
Iowa  284,  85  Am.  Dec.  516;  Cowles  v.  Rick- 
ets, 1  Iowa  582.  Compare  Groetzinger  v. 
Wyman,  105  Iowa  574,  75  N.  W.  512.  See 
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also  Davis  v.  Schwartz,  155  U.  S.  631,  15 
S.  Ct.  237,  39  L.  ed.  289;  South  Branch  Lum- 
ber Co.  V.  Ott,  142  U.  S.  622,  12  S.  Ct.  318, 
35  L.  ed.  1136;  Etheridge  v.  Sperry,  139  U.  S. 
266,  11  S.  Ct.  565,  35  L.  ed.  171;  Younkin  v. 
Collier,  47  Fed.  571,  all  construing  Iowa  stat- 
ute. 

Kentucky. —  Ouerbacker  v.  Claflin,  96  Ky. 
235,  16  Ky.  L.  Rep.  436,  28  S.  W.  506;  Dar- 
nell V.  Lewis,  94  Ky.  455,  15  Ky.  L.  Rep.  222, 
22  S.  W.  843;  Baker  v.  Kinnaird,  94  Ky.  5, 
14  Ky.  L.  Rep.  695,  21  S.  W.  237;  Levis  v. 
Zinn,  93  Ky.  628,  14  Ky.  L.  Rep.  867,  20 
S.  W.  1099;  McCutcheon  v.  Caldwell,  90  Ky. 
249,  12  Ky.  L.  Rep.  145,  13  S.  W.  1072; 
Vinson  v.  McAlpin,  87  Ky.  357,  10  Ky.  L.  Rep. 
182,  8  S.  W.  872,  10  Ky.  L.  Rep.  349,  9 
S.  W.  165;  Grimes  v.  Grimes,  86  Ky.  511, 
9  Ky.  L.  Rep.  694,  6  S.  W.  333;  McCann  v. 
Hill,  85  Ky.  574,  9  Ky.  L.  Rep.  137,  4  S.  W. 
337 ;  Hoffman  v.  Brungs,  83  Ky.  400 ;  McKee 
V.  Scobee,  80  Ky.  124,  3  Ky.  L.  Rep.  680; 
Brooks  V.  Staton,  79  Ky.  174;  Farmer  v. 
Hawkins,  79  Ky.  182;  King  v.  Moody,  79 
Ky.  63;  Taylor  v.  Taylor,  78  Ky.  470;  Blin- 
coe  v.  Lee,  12  Bush  (Ky.)  358;  Linthicum 
V.  Fenley,  11  Bush  (Ky.)  131;  Thompson  v. 
Heffner,  11  Bush  (Ky.)  353;  Elliott  r.  Har- 
ris, 9  Bush  (Ky.)  237;  Brewer  v.  Cosby,  8 
Bush  (Ky.)  388;  Whitaker  v.  Garnett,  3 
Bush  (Ky.)  402;  Oneil  v.  Miller,  2  Bush 
(Ky.)  289;  Letcher  v.  Stayner,  2  Duv.  (Ky.) 
423;  Given  v.  Gordon,  3  Mete.  (Ky.)  538; 
Corn  V.  Sims,  3  Mete.  (Ky.)  391;  Hampton 
V.  Morris,  2  Mete.  (Ky.)  336;  Terrill  v.  Jen- 
nings, 1  Mete.  (Ky.)  450;  Gunther  v.  Gary, 
17  Kv.  L.  Rep.  1262,  34  S.  W.  232;  Traders 
Deposit  Bank  v.  White,  16  Ky.  L.  Rep.  65, 
26  S.  W.  812;  Citizens'  Nat.  Bank  v.  Renick, 
13  Ky.  L.  Rep.  747,  18  S.  W.  364;  Besuden 
V.  Anderson,  13  Ky.  L.  Rep.  370,  17  S.  W. 
196;  First  Nat.  Bank  V.  Walker,  9  Ky.  L. 
Rep.  999.  7  S.  W.  890;  James  v.  Zigler,  9  Ky. 
L.  Rep.  869,  7  S.  W.  632 ;  Talbott  v.  Ewalt, 
9  Ky.  L.  Rep.  908,  7  S.  W.  630.  Compare 
Cheek  v.  Grahn,  (Ky.  1899)  51  S.  W.  311; 
Bank  of  Commerce  v.  Windmuller,  (Ky.  1899) 
50  S.  W.  548;  Diamond  Coal  Co.  v.  Carter 
Dry-Goods  Co.,  (Ky.  1899)  49  S.  W.  438.  See 
also  Allen  t;.  Dillingham,  (Ky.  1898)  47  S.  W. 
1076;  Laughlin  v.  First  Nat.  Bank,  (Ky. 
1898)  47  S.  W.  623;  Walker  v.  Davis,  (Ky. 
1897)  43  S.  W.  406;  Farmers  Bank  v.  Rosen- 
thal, (Ky.  1897)  42  S.  W.  731;  Trigg  v. 
Ball,  (Ky.  1897)  38  S.  W.  701. 

Massachusetts. —  Henshaw  v.  Sumner,  23 
Pick.  (Mass.)  446. 

Michigan. — Austin  v.  Kalamazoo  First  Nat. 
Bank,  100  Mich.  613,  59  N.  W.  597;  Oshkosh 
Nat.  Bank  v.  Ironwood  First  Nat.  Bank.  100 
Mich.  485,  59  N.  W.  231 ;  Cluett  v.  Rosenthal, 
100  Mich.  193,  58  N.  W.  1009,  43  Am.  St. 
Rep.  446;  Weber  v.  Childs,  90  Mich.  498,  51 
N.  W.  543;  Montreal  Bank  v.  J.  E.  Potts 
Salt,  etc.,  Co.,  90  Mich.  345,  51  N.  W.  512; 
Fitzgerald  v.  McCandlish,  89  Mich.  400,  50 
N.  W.  860;  Warner  v,  Littlefield,  89  Mich. 
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utes  of  the  several  states ;  and  where  the  case  falls  within  the  rule  of  construc- 


329,  50  N.  W.  721  [approving  Walker  v. 
White,  60  Mich.  427,  27  N.  W.  554];  Bres- 
son V.  Musselman.  86  Mich.  186,  49  S.  W. 
39  [following  Sheldon  r.  Mann,  85  Mich.  265, 
48  N.  W.  573] ;  Kendall  v.  Bishop,  76  Mich. 
634,  43  N.  W.  645 ;  Dwi^ht  v.  Scrantoti,  etc.. 
Lumber  Co.,  67  Mich.  507,  35  N.  W.  94;  Lyon 
V.  Ballentine,  63  Mich.  97,  29  N.  W.  837,  6 
Am.  St.  Rep.  284;  Root  -v.  Potter,  59  Mich. 
498,  26  N.  W.  682 ;  Neumann  v.  Calumet,  etc., 
Min.  Co.,  57  Mich.  97,  23  N.  W.  600;  Rollins 
I'.  Van  Baalen,  56  Mich.  610,  23  N.  W.  332; 
Bay  City  State  Bank  v.  Chapelle,  40  Mich. 
447.  See  also  Brown  v.  Grand  Rapids  Parlor 
Furniture  Co.,  58  Fed.  286,  16  U.  S.  App. 
221,  7  C.  C.  A.  225,  22  L.  R.  A.  817,  constru- 
ing Michigan  statute.  Compare  Chicago  Lum- 
bering Co.  V.  Powell,  120  Mich.  51,  78  N.  W. 
1022;  Webber  v.  Hayes,  117  Mich.  256,  75 
N.  W.  622:  Hill  v.  Mallory,  112  Mich.  387, 
70  N.  W.  1016. 

Minnesota. —  Truitt  v.  Caldwell,  3  Minn. 
364,  74  Am.  Dec.  764. 

Missouri. —  Caliban  v.  Powers,  133  Mo.  481, 

34  S.  W.  848;  Western  Mfg.  Co.  v.  Woodson, 
130  Mo.  119,  31  S.  W.  1037;  Jaffrey  v.  Math- 
ews, 120  Mo.  317,  25  S.  W.  187;  Larrabee 
V.  Franklin  Bank,  114  Mo.  592,  21  S.  W.  747, 

35  Am.  St.  Rep.  774;  Hargadine  v.  Hender- 
.5on,  97  Mo. -375,  11  S.  W.  218;  Crow  v.  Beards- 
ley,  68  Mo.  435;  Splint  v.  SullivaH,  58  Mo. 
App.  582;  Matter  of  Zwang,  39  Mo.  App. 
356;  Rosenthal  v.  Green,  37  Mo.  App.  272; 
Mills  V.  Williams,  31  Mo.  App.  447.  See  also 
Chicago  Union  Nat.  Bank  v.  Kansas  City 
Bank,  136  U.  S.  223.  10  S.  Ct.  1013,  34  L.  ed. 
341;  Kerbs  v.  Ewing,  22  Fed.  693;  Martin  v. 
Hausman,  14  Fed.  160,  construing  Missouri 
statute. 

Montana.  —  Marshall  v.  Livingston  Nat. 
Bank,  11  Mont.  351,  28  Pac.  312. 

Nebraska. — Kilpatrick-Koch  Dry  Goods  Co. 
r.  Bremers,44  Nebr.863,62  N.  W.  1105;  Davis 
V.  Hilbourn,  41  Nebr.  35,  59  N.  W.  379; 
Smith  V.  Phelan,  40  Nebr.  7^i5,  59  N.  W.  562 ; 
Jones  V.  Loree.  37  Nebr.  816,  56  N.  W.  390 
[overruling  Stewart  v.  Stewart,  36  Nebr.  558, 
54  N.  W.  828;  Costello  v.  Chamberlain,  36 
Nebr.  45,  53  N.  W.  1034;  Hamilton  v.  Isaacs, 
34  Nebr.  709,  52  N.  W.  279;  Brown  v.  Wil- 
liams, 34  Nebr.  376,  51  N.  W.  851;  Hershiser 
V.  Higman,  31  Nebr.  531,  48  N.  W.  27-2,  28 
,  Am.  St.  Rep.  527 ;  Bonus  v.  Carter,  22  Nebr. 
495,  35  N.  W.  394,  20  Nebr.  566,  31  N.  W. 
381] ;  Davis  v.  Scott,  22  Nebr.  154,  34  N.  W. 
.353;  Grimes  v.  Farrington,  19  Nebr.  44,  26 
N.  W.  618.  See  also  Allis  v.  Joties,  45  Fed. 
148,  construing  Nebraska  statute. 

Neto  Hampshire.  —  Kenefick  v.  Perry,  61 
N.  H.  362;  Danforth  v.  D3nny,  25  N.  H.  155; 
Morse  v.  Powers,  17  N.  H.  286;  Barker  v. 
Hall,  13  N.  H.  298;  Low  v.  Wyman,  8  N.  H. 
536. 

New  Jersey. — Muehmore  v.  Budd,  53  N.  J.  L. 
369,  22  Atl.  518;  Tillou  v.  Britton,  9  N.  J.  L. 
120;  Stites  v.  Champion,  49  N.  J.  Eq.  446,  24 
Atl.  403;  Livermore  v.  McNair,  34  N.  J.  Eq. 
478;  Brown  r.  Holcomb,  9  N.  J.  Eq.  297. 


New  York. — Tompkins  v.  Hunter,  149  N.  Y. 
117,  43  N.  E.  532  [follotving  Maass  v.  Falk, 
146  N.  Y.  34,  40  N.  E.  504,  65  N.  Y.  St.  762, 
affirming  24  i-l'.  Y.  Suppl.  448,  54  N.  Y.  St. 
160];  Abegg  v.  Bishop,  142  N.  Y.  286,  36 
N.  E.  1058,  58  N.  Y.  St.  788;  Central  Nat. 
Bank  v.  Seligman,  138  N.  Y.  435,  34  N.  E. 
196,  53  N.  Y.  St.  14;  Spelman  v.  Freedman, 
130  N.  Y.  421,  29  N.  E.  765,  42  N.  Y.  St. 
531;  Manning  v.  Beck,  129  N.  Y.  1,  29  N.  E. 
90,  41  N.  Y.  St.  199,  14  L.  R.  A.  198;  Ber- 
ger  V.  Varrelmann,  127  N.  Y.  281,  27  N.  E. 
1065,  38  N.  Y.  St.  813,  12  L.  R.  A.  808;  Hine 
V.  Bowe,  114  N.  Y.  350,  21  N.  E.  733,  23 
N.  Y.  St.  891  [affirming  46  Hun  (N.  Y.) 
196];  Brown  v.  Guthrie,  llO  N.  Y.  435,  18 
N.  E.  254,  18  N.  Y.  St.  311  [reversing  39 
Hun  (N.  Y.)  29]  ;  Britton  v.  Lorenz,  45  N.  Y. 
51  [affirming  3  Daly  (N.  Y.)  23];  Curtis  v. 
Leavitt,  15  N.  Y.  9 ;  Stein  v.  Levy,  55  Hun 
(N.  Y.)  381,  8  N.  Y.  Suppl.  505,  29  N.  Y.  St. 
94;  Van  Vleet  v.  Slauson,  45  Barb.  (N.  Y.) 
317;  Wynkoop  v.  Shardlow.  44  Barb.  (N.  Y.) 
84,  29  How.  Pr.  (N.  Y.)  368;  Dillingham  v. 
Flack,  17  N.  Y.  Suppl.  879,  43  N.  Y.  St.  810; 
Granger  v.  Lyman,  15  N.  Y.  Suppl.  735,  39 
N.  Y.  St.  288;  Boessneck  v.  Cohn,  7  N.  Y. 
Suppl.  620,  26  N.  Y.  St.  969;  Bowery  Bank 
Case,  5  Abb.  Pr.  (N.  Y.)  415,  16  How.  Pr. 
(N.  Y.)  56. 

North  Carolina. —  National  Bank  v.  Gilmer, 
117  N.  C.  416,  23  S.  E.  333,  116  N.  C.  684, 
22  S.  E.  2. 

North  Dakota.—  Cutter  v.  Pollock,  4  N.  D. 
205,  59  N.  W.  1062,  50  Am.  St.  Rep.  644, 
25  L.  R.  A.  377  [overruling  Straw  v.  Jenks, 
6  Dak.  414,  43  N.  W.  941]. 

Ohio. — Wambaugh  v.  Northwestern  Mut.  L. 
Ins.  Co.,  59  Ohio  St.  228,  52  N.  E.  839;  Lee 
V.  Hennick,  52  Ohio  St.  177,  39  N.  E.  473; 
Gashe  v.  Young,  51  Ohio  St.  376,  38  N.  E. 
20;  Pendery  v.  Allen,  50  Ohio  St.  121,  33 
N.  E.  716,  19  L.  R.  A.  367;  Cross  v.  Carstens, 
49  Ohio  St.  548,  31  N.  E.  506 ;  Rouse  v.  Mer- 
chants' Nat.  Bank,  46  Ohio  St.  493,  22  N.  E. 
293,  15  Am.  St.  Rep.  644,  5  L.  R.  A.  378; 
Jamison  v.  McNally,  21  Ohio  St.  295:  Fowler 
V.  Trebein,  16  Ohio  St.  493,  91  Am.  Dec.  95; 
Stanton  v.  Keyes,  14  Ohio  St.  443 ;  Conrad  v. 
Pancost,  11  Ohio  St.  685;  Justice  v.  Uhl,  10 
Ohio  St.  170;  Floyd  r.  Smith,  9  Ohio  St.  546; 
Bagaley  v.  Waters,  7  Ohio  Sc.  360;  Dickson 
■V.  Rawson,  5  Ohio  St.  218;  Harkrader  v. 
Leiby,  4  Ohio  St.  602;  Bloom  v.  Noggle,  4 
Ohio  St.  45;  Atkinson  r.  Tomlinson.  1  Ohio 
St.  237;  Doremu&  v.  O'Harra.  1  Ohio  St.  45; 
Fassett  v.  Traber,  20  Ohio  540;  Brown  r. 
Webb,  20  Ohio  389;  Wilcox  v.  Kellogo.  u 
Ohio  394;  Atkinson  r.  Jordan,  5  Ohio  203, 
24  Am.  Dec.  281;  Farmers'  Nat.  Bank  r. 
Miller,  0  Ohio  Cir.  Ct.  Ill ;  Canal  Flour  Feed 
Co.  V.  Shutev  10  Ohio  Dec.  (Reprint)  198,  19 
Cine.  L.  Bui.  180;  Woodrow  r.  Sargent,  5 
Ohio  Dec.  (Reprint)  209,  3  Am.  L.  Rec.  522; 
Philips  V.  Ammon-Stevens  Co.,  3  Ohio  S.  & 
C.  PI.  Dec.  418,  2  Ohio  N.  P.  187;  Roberts  v. 
MeWilliams,  3  Ohio  Dec.  (Reprint)  152.  4 
Wkly.  L.  Gaz.  97.    See  also  George  T.  Smith 
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tion,  the  statute  will  operate  upon  the  transfer,  whether  it  be  a  deed,  mortgage, 


Middlings  Purifier  Co.  v.  MeOroarty,  136 
U.  S.  237,  10  S.  Ct.  1017,  34  L.  ed.  346; 
England  v.  Russell,  71  Fed.  818;  Coolidge  v. 
Curtis,  1  Bond  (U.  S.)  222,  6  Fed.  Cas.  No. 
3,184,  7  Am.  L.  Reg.  334,  construing  Ohio 
statute.' 

Oregon. —  Stout  v.  Watson,  19  Oreg.  251, 
24  Pae.  230. 

Pennsylvania. —  Operating  as  an  assign- 
ment. Mann  v.  Wakefield,  179  Pa.  St.  398,  36 
Atl.  244;  Wallace  v.  Wainwright,  87  Pa.  St. 
263 ;  Bittenbender  t\  Sunbury,  etc.,  R.  Co.,  40 
Pa.  St.  269;  Driesbach  v.  Becker,  34  Pa.  St. 
152;  Lucas  v.  Sunbury,  etc.,  R.  Co.,  32  Pa.  St. 
458;  Blank  v.  German,  5  Watts  &  S.  (Pa.) 
36.  Not  operating  as  an  assignment.  Fox  v. 
Curtis,  176  Pa.  St.  52,  34  Atl.  952;  Bren^ 
man's  Estate,  150  Pa.  St.  494,  24  Atl.  633; 
■  Lockhart  v.  Stevenson,  61  Pa.  St.  64;  Taylor 
V.  Cornelius,  60  Pa.  St.  187 ;  Beans  v.  Bullitt, 
57  Pa.  St.  221;  Vallance  v.  Miners'  L.  Ins., 
etc.,  Co.,  42  Pa.  St.  441 ;  Gratz  -v.  Pennsylvania 
R.  Co.,  41  Pa.  St.  447;  York  County  Bank  i\ 
Carter,  38  Pa.  St.  446,  80  Am.  Dec.  494 ;  Grif- 
fin V.  Rogers,  38  Pa.  St.  382;  Dubois'  Appeal, 

38  Pa.  St.  231,  80  Am.  Dec.  478;  Henderson's 
Appeal,  31  Pa.  St.  502;  Guy  v.  Mcllree,  26 
Pa.  St.  92;  Chaft'ees  v.  Risk,  24  Pa.  St.  432; 
Breading  v.  Boggs,  20  Pa.  St.  33;  Manu- 
facturers', etc..  Bank  v.  State  Bank,  7  Watts 
&  S.  (Pa.)  335,  42  Am.  Dec.  240;  Blank  v. 
German,  5  Watts  &  S.  (Pa.)  36;  In  re 
Shafer's  Estate,  8  Pa.  Dist.  221;  Reeves  v. 
Reeves,  1  Chest.  Co.  Rep.  ( Pa. )  97 ;  Ewing's 
Appeal,  1  Chest.  Co.  Rep.  (Pa.)  34;  Deer  V. 
Sneathen,  34  Leg.  Int.  (Pa.)  290. 

South  Carolina. —  Porter  v.  Strieker,  44 
S.  C.  183,  21  S.  E.  635;  Leake  v.  Anderson, 
43  S.  C.  448,  21  S.  E.  439;  Meinhard  v.  Young- 
blood,  41  S.  C.  312,  19  S.  E.  675;  Mann  v.. 
Poole,  40  S.  C.  1,  18  S.  E.  145,  889;  Monaghan 
Bay  Co.  v.  Dickson,  39  S.  C.  146,  17  S.  E.  696, 

39  Am.  St.  Rep.  704;  Mclntvre  v.  Legon,  38 
S.  C.  457,  17  S.  E.  253;  Archer  v.  Long,  38 
S.  C.  272,  16  S.  E.  998;  Putney  v.  Friesleben, 
32  S.  C.  492,  11  S.  E.  337;  Meinhard  v.  Strick- 
land, 29  S.  C.  491,  7  S.  E.  838;  Magovern  v. 
Richard,  27  S.  C.  272,  3  S.  E.  340;  Lamar  v. 
Pool,  26  S.  C.  441,  2  S.  E.  322;  Verner  v.  Mc- 
Ghee,  26  S.  C.  248,  2  S.  E.  113;  Austin  v.  Mor- 
ris, 23  S.  C.  393;  Wilks  v.  Walker,  22  S.  C. 
108,  53  Am.  Rep.  706. 

South  Dakota. —  Sandwich  Mfg.  Co.  v.  Max, 
5  S.  D.  125,  58  N.  W.  14,  24  L.  R.  A.  524; 
Williams  v.  Harris,  4  S.  D.  22,  54  N.  W.  926, 
46  Am.  St.  Rep.  753;  Sandmeyer  v.  Dakota 
F.  &  M.  Ins.  Co.,  2  S.  D.  346,  50  N.  W.  353. 
See  also  Wyman  v.  Mathews,  53  Fed.  678,  con- 
struing South  Dakota  statute. 

Teocas.—  Thaxton  v.  Smith,  90  Tex.  589,  40 
S.  W.  14;  Tittle  V.  Vanleer,  89  Tex.  174,  29 
S  W.  1065,  34  S.  W.  715,  37  L.  R.  A.  337; 
Adams  v.  Bateman,  88  Tex.  130,  30  S.  W.  855 ; 
Burnham  v.  Logan,  88  Tex.  1,  29  S.'  W.  1067 ; 
Ft.  Worth  Citv  Bank  v.  Mechanics  Nat.  Bank, 
87  Tex.  295,  28  S.  W.  277  [affirming  7  Tex. 
Civ.  App.  584,  27  S.  W.  848] ;  Alliance  Milling 
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Co.  V.  Eaton,  86  Tex.  401,  25  S.  W.  614,  24 
L.  R.  A.  369;  Laird  V.  Weiss,  85  Tex.  93,  23 
S.  W.  864;  Bettes  v.  Weir  Plow  Co.,  84  Tex. 
543,  19  S.  W.  705;  Foreman  v.  Burnette,  8f 
Tex.  396,  18  S.  W.  756;  Preston  v.  Carter,  80 
Tex.  388,  16  S.  W.  17;  Hudson  v.  C.  Eisen- 
mayer.  Sr.,  Milling,  etc.,  Co.,  79  Tex.  401,  15 
S.  W.  385;  Hart  v.  Blum,  76  Tex.  113,  13 
S.  W.  181;  Johnson  v.  Robinson,  68  Tex.  399, 
4  S.  W.  625 ;  Wallis  v.  Taylor,  67  Tex.  431,  3 
S.  W.  321;  Scott  V.  McDaniel,  67  Tex.  315,  3 
S.  W.  291 ;  Watterman  v.  Silberberg,  67  Tex. 
100,  2  .S.  W.  578;  Jackson  v.  Harby,  65  Tex. 
710;  National  Bank  v.  Lovenberg,  63  Tex. 
506 ;  Stiles  v.  Hill,  62  Tex.  429 ;  H.  T.  Simon- 
Gregory  Dry  Goods  Co.  v.  Dean,  (Tex.  Civ. 
App.  1896)  35  S.  W.  305;  Willis  v.  Holland, 
13  Tex.  Civ.  App.  689,  36  S.  W.  329;  Collins 
V.  Sanger,  8  Tex.  Civ.  App.  69,  27  S.  W.  500 ; 
Taylor  v.  Missouri  Glass  Co.,  6  Tex.  Civ.  App. 
337,  25  S.  W.  466 ;  Schneider  v.  Bagley,  6  Tex. 
Civ.  App.  226,  24  S.  W.  1116;  Martin-Brown 
Co.  V.  Siebe,  6  Tex.  Civ.  App.  232,  26  S.  W. 
327 ;  Whitehill  v.  Shaw,  (Tex.  Civ.  App.  1896) 

33  S.  W.  886.  See  also  Reagan  v.  Aiken,  138 
U.  S.  109,  11  S.  Ct.  283,  34  L.  ed.  892,  con- 
struing Texas  statute. 

Vermont. —  Kimball  v.  Evans,  58  Vt.  655,  5 
Atl.  523;  Therasson  v.  Hickok,  37  Vt.  454; 
McGregor  v.  Chase,  37  Vt.  225;  Stanley  r. 
Robbins,  36  Vt.  422;  Noyes  v.  Brown,  33 Vt. 
431 ;  Noyes  v.  Hickok,  27  Vt.  36;  Peck  v.  Mer- 
rill, 26  Vt.  686;  Mussey  v.  Noyes,  26  Vt.  462. 

Washington. —  Victor  v.  Glover,  17  Wash. 
37,  48  Pac.  788,  40  L.  R.  A.  297 ;  Puget  Sound 
Nat.  Bank  v.  Lew,  10  Wash.  499,  39  Pac.  142, 
45  Am.  St.  Rep.  803 ;  Furth  v.  Snell,  6  Wash. 
542,  33  Pac.  830;  Samuel  v.  Kittenger,  6 
Wash.  261,  33  Pac.  509;  Benham  v.  Ham,  5 
Wash.  128,  31  Pac.  459,  34  Am.  St.  Rep.  851; 
Ephraim  v.  Kelleher,  4  Wash.  243,  29  Pac. 
985,  18  L.  R.  A.  604;  Warren  v.  His  Creditors, 
3  Wash.  48,  28  Pac.  257 ;  Turner  v.  Iowa  Nat. 
Bank,  2  Wash.  192,  26  Pac.  256.  See  also 
Drake  v.  Paulhamus,  66  Fed.  895,  29  U.  S. 
App.  522,  14  C.  C.  A.  162,  construing  Wash- 
ington statute. 

West  Virginia. —  Weigand  v.  Alliance  Sup- 
ply Co.,  44  W.  Va.  133,  28  S.  E.  803. 

Wisconsin. — Sweet  v.  Neff,  102  W]is.  482,  78 
N.  W.  745;  Strong  V.  Kalk,  91  Wis.  29,  64 
N.  W.  295,  51  Am.  St.  Rep.  863  [following 
Winner  v.  Hoyt,  66  Wis.  227,  28  N.  W.  380, 
57  Am.  Rep.  257]  ;  Jameson  v.  Maxcy,  91  Wis. 
563,  65  N.  W.  492 ;  Green  v.  Hadfield,  89  Wis. 
138,  61  N.  W.  310;  Fuller  v.  McHenry,  83 
Wis.  573,  53  N.  W.  896,  18  L.  R.  A.  512; 
Michelstetter  v.  Weiner,  82  Wis.  298,  52  N.  W. 
435  [distinguishing  Winner  v.  Hoyt,  66  Wis. 
227,  28  N.  W.  380,  57  Am.  Rep.  257] ;  Max- 
well V.  Simonton,  81  Wis.  635,  51  N.  W.  869; 
Cribb  V.  Hibbard,  77  Wis.  199,  46  N.  W.  168; 
Minzesheimer  v.  Kennedy,  75  Wis.  411,  44 
N.  W.  508;  Noyes  v.  Qvale,  70  Wis.  224,  35 
N.  W.  310;  Landauer  v.  Vietor,  69  Wis.  434, 

34  N.  W.  229 ;  Hoey  v.  Pierron,  67  Wis.  262, 
30  N.  W.  692 ;   Carter  v.  Rewey,  62  Wis. 
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or  confession  of  judgment,  or  whether  the  transfer  be  absolute  in  form  or 
otherwise.^ 

II.  GENERAL  REQUISITES  AND  VALIDITY. 

A.  Nature  of   Transfer  —  l.  Considered  as  Unilateral  Contract.  An 

assignment  for  the  benefit  of  creditors  has  been  held  to  be  a  transaction  uni- 
lateral in  its  nature  and  to  which  the  assent  of  all  parties  is  presumed. 

2.  Divestiture  of  Title  and  Surrender  of  Control  —  a.  Absolute  Appropri- 
ation. There  must  be  an  absolute  appropriation  by  the  debtor  of  his  property  to 
raise  a  fund  for  the  payment  of  his  creditors.^^  Hence  an  assignment  for  the 
benefit  of  creditors  cannot  be  considered  as  a  mere  transmission  of  custody 
and  control  over  the  property  assigned,^^  nor  as  the  creation  of  a  lien^^  or 


552,  22  N.  W.  129;  Gage  v.  Chesebro,  49  Wis. 
486,  5  N.  W.  881 ;  Page  v.  Smith,  24  Wis.  368 ; 
Norton  v.  Kearney,  10  Wis.  443. 

United  States. —  Compare  Bush  v.  U.  S.,  14 
^ed.  321,  construing  U.  S.  Rev.  Stat.  (1878), 
§  3466;  State  Nat.  Bank  v.  Ellison,  75  Fed. 
354. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Ben- 
efit of  Creditors,"  §  14. 

9.  See  list  of  statutes  cited  supra,  note  6, 
p.  120;  and  cases  cited  supra,  note  8. 

10.  Kalkman  v.  McElderry,  16  Md.  56; 
Fallon's  Appeal,  42  Pa.  St.  235,  256  (where 
the  court  said :  "  It  is  a  characteristic  of  as- 
signments, for  the  benefit  of  creditors  that 
they  are,  substantially,  like  wills,  unilateral 
arrangements  in  all  their  essential  particu- 
lars, the  assignor  himself  declaring  the  ex- 
tent and  conditions  of  the  grant,  so  far  as  the 
law  allows,  and  the  assignees  having  no  part 
in  the  matter,  except  the  simple  acceptance 
of  the  trust  as  created.  .  .  Where  the 
grantees  have  bargained  for  every  grant  and 
stipulation  in  their  favor,  the  matter  is  dif- 
ferent) ;  Sandmeyer  v.  Dakota  F.  &  M.  Ins. 
Co.,  2  S.  D.  346,  50  N.  W.  353;  Brashear  v. 
West,  7  Pet.  (U.  S.)  608,  8  L.  ed.  801. 

As  to  the  requisites  of  contracts,  generally, 
see  Contracts. 

As  to  the  necessity  of  assent  of  the  parties 
see  infra,  II,  E,  F. 

11.  Alabama. —  Gazzam  v.  Poyntz,  4  Ala. 
374,  37  Am.  Dec.  745. 

Arkansas. — Fecheimer  v.  Robertson,  53  Ark. 
101,  13  S.  W.  423;  Richmond  v.  Mississippi 
Mills,  52  Ark.  30,  11  S.  W.  960,  4  L.  R.  A. 
413. 

California. —  Sabichi  v.  Chase,  108  Cal.  81, 
41  Pae.  29;  Lawrence  i;.  Neff,  41  Cal.  566. 

Colorado. —  McCord-Bragdon  Grocer  Co.  v. 
Garrison,  5  Colo.  App.  60,  37  Pac.  31. 

Dakota. —  Straw  v.  Jenks,  6  Dak.  414,  43 
N.  W.  941. 

Illinois. —  Browne-Chapin  Lumber  Co.  v. 
Union  Nat.  Bank,  159  111.  458,  42  N.  E.  967. 

Iowa. —  Bradley  v.  Hopkins,  98  Iowa  305, 
67  N.  W.  261 ;  Cadwell's  Bank  v.  Crittenden, 
66  Iowa  237,  23  N.  W.  646. 

Maryland.— M3,\eo\m  v.  Hall,  9  Gill  (Md.) 
177,  52  Am.  Dec.  688. 

Missouri. —  Bascom  v.  Rainwater,  30  Mo. 
App.  483. 

New  Jersey. — Muchmore  v.  Budd,  53  N.  J.  L. 
369,  22  Atl.  518. 


Pennsyhyania. —  Lucas  v.  Sunbury,  etc.,  R. 
Co.,  32  Pa.  St.  458. 

South  Dakota. —  Sandmeyer  v.  Dakota  F.  & 
M.  In^.  Co.,  2  S.  D.  346,  50  N.  W.  353. 

Texas. —  Adams  v.  Bateman,  88  Tex.  130, 
30  S.  W.  855;  Johnson  v.  Robinson,  68  Tex. 
399,  4  S.  W.  625. 

United  States. —  May  v.  Tenney,  148  U.  S. 
60,  13  S.  Ct.  491,  37  L.  ed.  368;  White  v. 
Cotzhausen,  129  U.  S.  329,  9  S.  Ct.  309,  32 
L.  ed.  677;  Appolos  v.  Brady,  49  Fed.  401,  4 
U.  S.  App.  209,  1  C.  C.  A.  299;  Martin  v. 
Hausman,  14  Fed.  160. 

12.  Not  mere  transmission  of  custody  and 
control —  Michigan. —  Austin  v.  Kalamazoo 
First  Nat.  Bank,  100  Mich.  613,  59  N.  W.  597. 

Missouri. — Jaifrey  Mathews,  120  Mo.  317, 
25  S.  W.  187;  Matter  of  Zwang,  39  Mo.  App. 
356;  Bascom  v.  Rainwater,  30  Mo.  App.  483. 

New  York. —  Brown  v.  Guthrie,  110  N,  Y. 
435,  18  N.  E.  254,  18  N.  Y.  St.  311. 

Pennsylvania. —  Beans  v.  Bullitt,  57  Pa.  St. 
221. 

Texas. —  Scott  v.  McDaniel,  67  Tex.  315,  3 
S.  W.  291;  Stiles  v.  Hill,  62  Tex.  429. 

Vermont. —  McGregor  v.  Chase,  37  Vt.  225, 
holding  that  a  provision  that  grantees  are  to 
have  possession  of  real  estate  and  fixtures  to 
complete  unfinished  jobs  and  the  manufacture 
of  lumber  have  the  effect  of  changing  the  con- 
veyance into  an  assignment. 

13.  Not  the  creation  of  a  lien. —  Alabama. 
—  Bell  V.  Goetter,  106  Ala.  462,  17  So.  709. 

Arkansas. —  Richmond  V.  Mississippi  Mills, 
52  Ark.  30,  11  S.  W.  960,  4  L.  R.  A.  413; 
Bartlett  v.  Teah,  1  McCrary  (U.  S.)  176,  1 
Fed.  768,  construing  Arkansas  statute. 

California. —  Dana  v.  Stanford,  10  Cal.  269. 

Missouri. —  Hargadine  v.  Henderson,  97  Mo. 
375,  11  S.  W.  218. 

New  Jersey. —  Stites  v.  Champion,  49  N.  J. 
Eq.  446,  24  Atl.  403. 

Pennsylvania.—  Breading  v.  Boggs,  20 
Pa.  St.  33. 

Texas.— Titt\Q  v.  Vanleer,  89  Tex.  174,  29 
S.  W.  1065,  34  S.  W.  715,  37  L.  R.  A.  337. 

United  States. —  Martin  v.  Hausman,  14 
Fed.  160. 

Distinguished  from  judgment. —  In  Bell  v. 
Goetter,  106  Ala.  462,  472,  17  So.  709,  it  was 
held  that:  "The  statutes  secure  to  the  judg- 
ment debtor,  the  right  to  redeem  lands  which 
may  be  sold  under  execution  issuing  on  the 
judgment;  and  a  like  right  is  secured  to  judg- 
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the  giving  of  security/^  nor  as  the  making  of  a  power  revocable  by  the 
grantor.^^ 

b.  Without  Reservation.  In  such  an  assignment  there  can  be  reserved  no 
right,  nor  equity  of  redemption,^^  nor  of  defeasance,  express  ^'^  or  implied,^^ 
remaining  in  the  debtor,^^  or  any  creditor  of  his,  that  may  be  availed  of  by  any 
process  at  law  or  in  equity.    It  is  a  complete  divesting    of  title  and  a  surrender 


ment  creditors.  ...  A  general  assignrnent 
passes  to  the  assignee  an  indefeasible  title; 
there  remains  in  the  assignor  no  right,  or 
equity  of  redemption;  .  .  .  We  know  not  any 
process  of  reasoning  by  which  it  is  possible 
to  convert  the  judgment  from  its  real  nature, 
character  and  operation,  into  a  general  as- 
signment. .  .  .  The  two  have  no  common  ele- 
ments or  characteristics  —  they  bear  to  each 
other  no  legal  relation."  See  also  In  re  Pauk- 
sztis'  Estate,  9  Pa.  Dist.  80;  In  re  Lee,  9 
Kulp    (Pa.)  430;  and  generally,  Judgments. 

14.  Not  mere  security. — Arkansas. — Grood- 
bar  V.  Locke,  56  Ark.  314,  19  S.  W.  924;  Rig- 
gan  V.  Wolf,  53  Ark.  537,  14  S.  W.  922. 

Illinois. —  Chicago  First  Nat.  Bank  v.  North 
Wisconsin  Lumber  Co.,  41  111.  App.  383. 

Iowa. —  Roberts  v.  Press,  97  Iowa  475,  66 
N.  W.  756;  Garrett  v.  Burlington  Plow  Co., 
70  Iowa  697,  29  N.  W.  395,  59  Am.  Rep.  461; 
Farwell  v.  Howard,  26  Iowa  381. 

Kansas. —  Tootle  v.  Coldwell,  30  Kan.  125, 
1  -Pac.  329. 

Massachusetts. —  Henshaw  v.  Sumner,  23 
Pick.  (Mass.)  446. 

Michigan. —  National  Bank  r.  Ironwood 
First  Nat.  Bank,  100  Mich.  48o,  59  N.  W.  231 ; 
Bay  City  State  Bank  v.  Chapelle,  40  Mich. 
447. 

Missouri. —  Crow  v.  Beardsley,  68  Mo.  435. 

Nebraska. —  Hershiser  v.  Higman,  31  Nebr. 
531,  48  N.  W.  272,  28  Am.  St.  Rep.  527 ;  Davis 
V.  Scott,  22  Nebr.  154,  34  N.  W.  353. 

New  Hampshire. —  Morse  v.  Powers,  17 
N.  H.  286. 

New  York. —  Brown  v.  Guthrie,  110  N.  Y. 
435,  18  N.  E.  254,  18  N.  Y.  St.  311;  Dunham 
V.  Whitehead,  21  N.  Y.  131. 

North  Dakota. —  Cutter  V.  Pollock,  4  N.  D. 
205,  59  N.  W.  1062,  50  Am/ St.  Rep.  644,  25 
L.  R.  A.  377. 

Ohio. —  Bloom  v.  Noggle,  4  Ohio  St.  45. 

Pennsylvania. —  Fallon's  Appeal,  42  Pa.  St. 
235  ;  Manufacturers',  etc.,  Bank  v.  State  Bank, 
7  Watts  &  S.  (Pa.)  335,  42  Am.  Dec.  240. 

South  Carolina. —  Lamar  v.  Pool,  26  S.  C. 
441,  2  S.  E.  322. 

Vermont. —  McGregor  v.  Chase,  37  Vt.  225. 

Wisconsin. —  Menzesheimer  v.  Kennedy,  75 
Wis.  411,  44  N.  W.  508;  Carter  v.  Rewey,  62 
Wis.  552,  22  N.  W.  129. 

United  States. —  Reagan  v.  Aiken,  138  U.  S. 
109,  11  S.  Ct.  283,  34  L.  ed.  892;  Chicago 
Union  Nat.  Bank  v.  Kansas  City  Bank,  136 
U.  S.  223,  10  S.  Ct.  1013,  34  L.  ed.  341; 
Brown  v.  Grand  Rapids  Parlor  Furniture  Co., 
58  Fed.  286,  16  U.  S.  App.  221,  7  C.  C.  A.  225, 
22  L.  R.  A.  817;  Mills  v.  Pessels,  55  Fed.  588, 
13  U.  S.  App.  49,  5  C.  C.  A.  215;  Martin  v. 
Hausman,  14  Fed.  160,  holding  that  an  assign- 
ment for  the  benefit  of  creditors  is  more  than 
a  security  for  payment. 
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15.  Not  a  revocable  power. —  Banning  v. 
Sibley,  3  Minn.  389;  Muchmore  v.  Budd,  53 
N.  J.  L.  369,  22  Atl.  518  (holding  that  volun- 
tary assignments  give  to  the  trustee  an  ir- 
revocable power  to  sell  the  property  and  dis- 
tribute the  proceeds  and  strip  the  debtor  of 
all  interest  in  the  property)  ;  Fox  v.  Heath, 
21  How.  Pr.  (N.  Y.)  384;  Beans  v.  Bullitt, 
57  Pa.  St.  221;  Griffin  v.  Rogers,  38  Pa.  St. 
382.  But  see  Watson  v.  Bagaley,  12  Pa.  St. 
164,  51  Am.  Dec.  595,  to  the  effect  that  a 
power  of  attorney  to  collect  certain  moneys 
and  pay  them  to  certain  persons  in  a  pre- 
scribed order  of  preference  is  virtually  an 
assignment,  for  though  such  power  was  re- 
vocable before  collection  it  was  irrevocable 
after  collection.  And  compare  Murphy  r. 
Caldwell,  50  Ala.  461;  Hall  v.  Crane  Bros. 
Mfg.  Co.,  87  111.  283;  McHose  v.  Dutton,  55 
Iowa  728,  8  N.  W.  667. 

16.  No  equity  of  redemption. —  Arkansas. 
—  Wood  V.  Adler-Goldman  Commission  Co., 
59  Ark.  270,  27  S.  W.  490;  Robson  v.  Tom- 
linson,  54  Ark.  229,  15  S.  W.  456. 

Colorado. —  McCord-Bragdon  Grocer  Co.  v. 
Garrison,  5  Colo.  App.  60,  37  Pac.  31. 

Michigan. —  Warner  v.  Littlefield,  89  Mich. 
329,  50  N.  W.  721. 

Missouri. —  Bascom  v.  Rainwater,  30  Mo. 
App.  483. 

New  Jersey. — Muchmore  v.  Budd,  53  N.  J.  L. 
369,  22  Atl.  518. 

South  Carolina. —  Stewart  v.  Kerrison,  3 
S.  C.  266. 

17.  No  express  defeasance. —  Penzel  Co.  v. 
Jett,  54  Ark.  428,  16  S.  W.  120;  Dubuque 
Nat.  Bank  v.  Weed,  57  Fed.  513. 

18.  No  implied  defeasance. — Jaffrey  v. 
Mathews,  120  Mo.  317,  25  S.  W.  187 ;  Harga- 
dine  v.  Henderson,  97  Mo.  375,  11  S.  W.  218; 
Scott  V.  McDaniel,  67  Tex.  315,  3  S.  W.  291. 

The  presence  or  absence  of  a  defeasance 
clause  is  not  a  test  whether  an  instrument 
is  a  deed  of  assignment  or  not.  Hargadine  v. 
Henderson,  97  Mo.  375,  11  S.  W.  218;  Bonns 
V.  Carter,  20  Nebr.  566,  31  N.  W.  381;  Tittle 
V.  Vanleer,  89  Tex.  174,  29  S.  W.  1065,  34 
S.  W.  715,  37  L.  R.  A.  C37;  Reagan  v.  Aiken, 
138  U.  S.  109,  11  S.  Ct.  283,  34  L.  ed.  892. 

19.  No  right  remaining  in  debtor. —  Buell 
V.  Buckingham,  16  Iowa  284,  85  Am.  Dec. 
516. 

20.  Kinnard  v.  Thompson,  12  Ala.  487; 
Collier  v.  Davis,  47  Ark.  367,  1  S.  W.  684,  58 
Am.  Rep.  758. 

21.  Complete  divestiture. — ^^^ood  v.  Adler- 
Goodman  Commission  Co.,  59  Ark.  270,  27 
S.  W.  490;  Bascom  v.  Rainwater,  30  Mo.  App. 
483 ;  Hudson  v.  C.  Eisenmayer.  Sr.,  Milling, 
etc.,  Co.,  79  Tex.  401,  15  S.  W.  385. 

It  passes  both  the  legal  and  the  equitable 
title  to  the  property  absolutely  beyond  the 
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of  all  right  and  controP^  over  the  property  appropriated,  with  a  contingent 
interest  in  any  surplus  that  may  remain  after  payment  of  debts  and  expense  of 
administering  the  assigned  estate.^ 

3.  Necessity  of  Assignee  and  Creation  of  Trust.  The  presence  of  a  trust  is 
one  of  the  essential  elements  of  an  assignment  for  the  benefit  of  creditors.  The 
beneficiaries  of  a  deed  of  assignment  are  not  ordinarily  the  immediate  grantees, 
but  take  through  the  intervention  of  a  trustee  who  is  usually  called  an  assignee.^ 

4.  Distinguished  from  Other  Transactions.  Such  being  the  nature  of  the  con- 
tract, the  extent  of  the  appropriation  of  the  assignor's  property,  the  divestiture  of 
assignor's  title  and  the  surrender  of  his  control  thereof,  assignments  for  the 
benefit  of  creditors  are  clearly  distinguishable  from  other  transactions  and  convey- 


control  of  the  assignor.  Martin  r.  Hausman, 
14  Fed.  160.    See  also  wfra,  X,  D,  1. 

22.  Surrender  of  control. — Arkansas. — Ex  p. 
Conway,  4  Ark.  302. 

Connecticut. —  De  Wolf  v.  A.  &  W.  Sprague 
Mfg.  Co.,  47  Conn.  282. 

Maryland.— Malcolm  v.  Hall,  9  Gill  (Md.) 
177,  52  Am.  Dec.  688. 

New  Jersey. —  North  Ward  Nat.  Bank  v. 
Conklin,  51  N.  J.  Eq.  7,  26  Atl.  678. 

New  York. —  Kercheis  v.  Schloss,  49  How. 
Pr.  (N.  Y.)  284. 

Pennsylvania. — Griffin  v.  Rogers,  38  Pa.  St. 
382. 

United  States. —  Pveed  r.  Melntyre,  98  U.  S. 
507,  25  L.  ed.  171;  Burd  v.  Smith,  4  Dall. 
(U.  S.)  76,  1  L.  ed.  748;  Lawrence  v.  Norton, 
4  Woods  (U.  S.)  406,  15  Fed.  853;  Martin  v. 
Hausman,  14  Fed.  160. 

23.  King  V.  Glass,  73  Iowa  205,  34  N.  W. 
820;  Bascom  v.  Rainwater,  30  Mo.  App.  483; 
Kenefick  v.  Perry,  61  N.  H.  362;  Hall  v. 
Denison,  17  Vt.  310. 

24.  Hence  conveyances  directly  to  a  cred- 
itor or  creditors  not  upon  trust  cannot,  as  a 
rule,  operate  as  a  valid  assignment  for  the 
benefit  of  creditors. 

Alabama. —  Harkins  v.  Bailey,  48  Ala.  376. 

Arkansas. —  Fecheimer  V.  Robertson,  53 
Ark.  101,  13  S.  W.  423  (wherein  the  court  in 
substance  said:  The  test  is  this:  can  other 
creditors  call  the  grantee,  to  account  for  the 
proceeds  of  the  property?  If  so.  then  the 
conveyance  would  constitute  an  assignment. 
If  the  grantees  are  not  liable  to  account  to 
other  creditors,  then  there  is  no  trustee  and 
no  assignment);  Richmond  v.  Mississippi 
Mills,  52  Ark.  30,  11  S.  W.  960,  4  L.  R.  A. 
413. 

California. —  Wellington  v.  Sedgwick,.  12 
Cal.  469. 

Illinois. —  Beach  v.  Bestor,  47  111.  521; 
Chicago  First  Nat.  Bank  -North  Wisconsin 
Lumber  Co.,  41  111.  App.  383.  See  also  Moore 
t.  Meyer,  47  Fed.  99,  construing  Illinois  stat- 
ute. 

Indiana. —  Keen  v.  Preston,  24  Ind.  395. 

Iowa. —  Johnson  v.  McGrew,  11  Iowa  151, 
77  Am.  Dec.  137 ;  Cowles  v.  Rickets,  1  Iowa 
582. 

Kansas. —  Tootle  v.  Coldwell,  30  Kan.  125, 
1  Pac.  329. 

Minnesota.r—  Banning  v.  Sibley,  3  Minn. 

Nebraska.— Costello  v.  Chamberlain,  36 
Nebr.  45,  53  N.  W.  1034. 


New  Jersey. —  Fairchild  v.  Hunt,  14  N.  J. 
Eq.  367.  Compare  Tillou  v.  Britton,  9  N.  J.  L. 
120. 

New  York. —  Van  Buskirk  v.  Warren,  4 
Abb.  Dee.  (N.  Y.)  457. 

Ohio. —  Dickson  v.  Rawson,  5  Ohio  St.  218. 

Pennsylvania. —  Claflin  v.  Maglaughlin,  65 
Pa.  St.  492;  Beans  v.  Bullitt,  57  Pa.  St.  221; 
Vallance  v.  Miners'  L.  Ins.,  etc.,  Co.,  42  Pa. 
St.  441;  Dubois'  Appeal,  38  Pa.  St.  231,  80 
Am.  Dec.  478;  Lucas  v.  Sunbury,  etc.,  R.  Co., 
32  Pa.  St.  458;  Henderson's  Appeal,  31  Pa. 
St.  502;  Chaffees  v.  Risk,  24  Pa.  St.  432; 
Corn  Exch.  Nat.  Bank  v.  Philadelphia  Trust, 
etc.,  Co.,  11  Phila.  (Pa.)  510,  33  Leg.  Int. 
(Pa.)  401. 

Vermont. —  Therasson  v.  Hickok,  37  Vt. 
454 ;  McGregor  v.  Chase,  37  Vt.  225 ;  Stanley 
V.  Robbins,  36  Vt.  422;  Mussey  v.  Noyes,  26 
Vt.  462;  Peck  v.  Merrill,  26  Vt.  686. 

Wisconsin. —  Cribb  v.  Hibbard,  77  Wis. 
199,  46  N.  W.  168.  But  compare  Northern 
Nat.  Bank  V.  Weed,  86  Wis.  212,  56  N.  W. 
634. 

See  4  Cent.  Dig.  tit.  "  Assignments  for 
Benefit  of  Creditors,"  §  5. 

Promise  of  the  creditors,  to  whom  the  di- 
rect transfer  is  made,  that  they  will  pay  the 
debt  of  the  debtor  has  been  held  not  to  take 
the  case  without  the  rule.  Saunderson  v. 
Broadwell,  82  Cal.  132,  23  Pac.  36:  Stillwell 
V.  Savannah  Grocery  Co.,  88  Ga.  100,  13  S.  E. 
963;  Watkins  v.  Pope,  38  Ga.  514;  Green  v. 
Hadfield,  89  Wis.  138,  61  N.  W.  310.  Contra, 
Shubar  v.  Winding,  Cheves  (S.  C.)  218;  Mc- 
Neil V.  Morrow,  Rich.  Eq.  Cas.  (S.  C.)  172. 
And  compare  Lehman  v.  Beutlev,  60  N.  Y. 
Super.  Ct.  473,  18  N.  Y.  Suppl.  778,  46  N.  Y. 
St.  249  [affirmed  in  135  N.  Y.  651,  32  N.  E. 
647,  48  N.  Y.  St.  932]  :  Smith  r.  Woodruff.  1 
Hilt.  (N.  Y.)  462.  In  Montgomery  v.  Culton, 
18  Tex.  736,  it  is  held  that  the  effect  of  an 
ordinary  transfer  of  property  from  one  per- 
son to  another,  with  an  agreement  by  the 
latter  to  pay  the  just  demands  against  the 
former,  is  to  raise  a  trust  for  the  creditors 
of  the  assignor,  though  the  transfer  was 
made  without  their  knowledge,  and  they  may 
maintain  their  action  against  the  assignee: 
and  the  principle  is  the  same  where  the  prop- 
erty is  charged  with  a  trust  in  favor  of  third 
persons,  and  the  assignee  contracts  to  save 
the  assignor  harmless  against  sucli  claims. 

Where,  however,  the  transfer  may  operate 
as  a  trust  for  the  benefit  of  all  the  creditors 
it  seems  that  a  conveyance  directly  to  one  or 
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ances.^  Thus  they  are  distinguishable  from  compositions  by  debtors  with  their 
creditors,^^  and  from  mortgages  or  conveyances  in  the  nature  of  mortgages.^ 


more  or  all  of  the  creditors  may  constitute  a 
valid  assignment.  Cunningham  v.  Freeborn, 
11  Wend.  (N.  Y.)  240;  Lockhart  v.  Steven- 
son, 61  Pa.  St.  64;  Mussey  v.  Noyes,  26  Vt. 
462;  Tompkins  v.  Wheeler,  16  Pet.  (U.  S.) 
106,  10  L.  ed.  903;  Adams  v.  Blodgett,  2 
Woodb.  &  M.  (U.  S.)  233,  1  Fed.  Cas.  No.  46, 
17  Hunt.  Mer.  Mag.  79,  10  Law  Rep.  69. 
Compare  Goodell  v.  Williams,  21  Conn.  419; 
Truitt  V.  Caldwell,  3  Minn.  364,  74  Am.  Dec. 
764.    See  also,  supra,  I,  B. 

25.  Distinguished  from  other  transactions. 
—  Alabama. — Inman  v.  Schloss,  122  Ala.  461, 
25  So.  739. 

Arkansas. —  Locke  v.  Haynes,  (Ark.  1900) 
59  S.  W.  764;  Henry  v.  Croom,  63  Ark.  612, 
40  S.  W.  83. 

California. —  Tuers  v.  Tuers,  131  Cal.  625, 
63  Pac.  1008. 

District  of  Columbia. —  Droop  v.  Ridenour, 
11  App.  Cas.  (D.  C.)  224. 

Illinois. —  Binns  v.  La  Forge,  191  HI.  598, 
61  N.  E.  382;  Deane  v.  Tolman  Co.,  83  111. 
App.  480. 

Indian  Territory. —  Westchester  Fire  Ins. 
Co.  V.  Blackford,  (Indian  Terr.  1899)  51 
S.  W.  978. 

•  Kentucky. — Louisville  Trust  Co.  v.  Columbia 
Finance  &  Trust  Co.,  22  Ky.  L.  Rep.  1086,  59 
S.  W.  867;  People's  Deposit  Bank  v.  Camp- 
bell, 22  Ky.  L.  Rep.  983,  59  S.  W.  22 ;  Crouch 
V.  Crouch,  (Ky.  1900)  56  S.  W.  804;  Grable 
V.  Renz,  (Ky.  1900)  55  S.  W.  922;  Bottoms  v. 
McFerran,  (Ky.  1897)  43  S.  W.  236. 

Michigan. —  McMorran  v.  Moore,  113  Mich. 
101,  71  N.  W.  505. 

Missouri. —  Kemper,  etc.,  Dry-Groods  Co.  v. 
Kennard  Grocer  Co.,  68  Mo.  App.  290. 

Ohio. —  Coppock  V.  Kuhn,  2  Ohio  Cir.  Dec. 
347 ;  In  re  Jones,  5  Ohio  N.  P.  102. 

Pennsylvania. —  Miller  v.  Schriver,  197  Pa. 
St.  191,  46  Atl.  926;  Penn  Plate-Glass  Co.  v. 
Jones,  189  Pa.  St.  290,  42  Atl.  189. 

.  South  Carolina. —  Ex  p.  Neal  Loan  &  Bank- 
ing Co.,  58  S.  C.  269,  36  S.  E.  584;  Lanahan 
V.  Bailey  Liquor  Co.,  58  S.  C.  269,  36  S.  E. 
585. 

Vermont.—  Hapgood  v.  Polley,  35  Vt.  649. 

Wisconsin. —  Kickbusch  v.  Corwith,  108 
Wis.  634,  85  N.  W.  148. 

See  also  infra,  IV,  A,  2,  a,  (iii). 

Transfer  to  a  receiver  under  an  order  of 
court  is  to  be  distinguished  from  an  assign- 
ment for  the  benefit  of  creditors.  Young  v. 
Clapp,  147  111.  176,  32  N.  E.  187,  35  N.  E. 
372. 

26.  Distinguished  from  composition. — Rob- 
bins  V.  Magee,  76  Ind.  381. 

27.  Distinguished  from  mortgages. —  In- 
struments operating  as  mortgages  and  not  as 
assignments  see: 

Arkansas. —  Smith  v.  Empire  Lumber  Co., 
57  Ark.  222,  21  S.  W.  225;  Robson  v.  Tom- 
linson,  54  Ark.  229,  15  S.  W.  456;  Box  v. 
Goodbar,  54  Ark.  6,  14  S.  W.  925 ;  Riggan  v. 
Wolf,  53  Ark.  537,  14  S.  W.  922.    See  also 
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Apollos  V.  Staniforth,  3  Tex.  Civ.  App.  502, 

22  S.  W.  1060,  interpreting  law  of  Arkansas. 
California. —  Dana   v.    Stanford,    10  Cal. 

269. 

Colorado. —  McCord-Bragdon  Grocer  Co.  v. 
Garrison,  5  Colo.  App.  60,  37  Pac.  31. 

Connecticut. —  De  Wolf  v.  A.  &  W.  Sprague 
Mfg.  Co.,  49  C  nn.  282;  Bates  v.  Coe,  m 
Conn.  280. 

Illinois. — Morfiss  v.  Blackman,  179  111.  103, 
53  N.  E.  547  [affirming  77  111.  App.  609]; 
Baer.  t;.  Farwell,  66  111.  App.  397;  O'Don- 
nell  V.  Illinois  Steel  Co.,  53  111.  App.  314; 
Haines  v.  Chandler,  26  111.  App.  400. 

Iowa. —  Grow  v.  Crittenden,  66  Iowa  277, 

23  N.  W.  667 ;  Cadwell's  Bank  v.  Crittenden, 
66  Iowa  237,  23  N.  W.  646. 

Maryland. —  Wilson  v.  Russell,  13  Md.  494, 
71  Am.  Dec.  645;  Fouke  v.  Fleming,  13  Md. 
392. 

Michigan. — Austin  v.  Kalamazoo  First  Nat. 
Bank,  100  Mich.  613,  59  N.  W.  597;  Bay  City 
State  Bank  v.  Chapelle,  40  Mich.  447. 

Minnesota. —  Dyson  v.  St.  Paul  Nat.  Bank, 
74  Minn.  439,  77  K  W.  236,  73  Am.  St.  Rep. 
358. 

Missouri. —  H.  B.  Claflin  Co.  v.  Lubke,  (Mo. 
1901 )  63  S.  W.  407 ;  Hargadine  v.  Henderson, 
97  Mo.  375,  11  S.  W.  218;  Bascom  v.  Rain- 
water, 30  Mo.  App.  483. 

New  Jersey. —  Muchmore  v.  Budd,  53 
N.  J.  L.  369,  22  Atl.  518. 

Pennsylvania. —  Johnson's  Appeal,  103  Pa. 
St.  373;  Fallon's  Appeal,  42  Pa.  St.  235; 
Chaffees  v.  Risk,  24  Pa.  St.  432. 

South  Carolina. —  Stewart  v.  Kerrison,  3 
S.  C.  266. 

Tennessee. —  Reed  Fertilizer  Co.  v.  Thomas, 
97  Tenn.  478,  37  S.  W.  220. 

Texas. — Prouty  v.  Musquiz,  ( Tex.  Civ.  App. 
1900)  59  S.  W.  568;  Adams  v.  Bateman,  88 
Tex.  130,  30  S.  W.  855  [affirming  (Tex.  Civ. 
App.  1895)  29  S.  W.  1124];  Scott  v.  Mc- 
Daniel,  67  Tex.  315,  3  S.  W.  291;  Stiles  v. 
Hill,  62  Tex.  429;  Rindskoff  v.  Vanleer,  14 
Tex.  Civ.  App.  95,  36  S.  W.  918;  Willis  v. 
Holland,  13  Tex.  Civ.  App.  689,  36  S.  W. 
329;  Adoue  v.  Collins;  (Tex.  Civ.  App.  1895) 
36  S.  W.  307;  H.  T.  Simon-Gregory  Dry  Goods 
Co.  V.  Dean,  (Tex.  Civ.  App.  1896)  35  S.  W. 
305;  Collins  v.  Sanger,  8  Tex.  Civ.  App.  69, 
27  S.  W.  500. 

Vermont. —  McGregor  v.  Chase,  37  Vt.  225 ; 
Peck  V.  Merrill,  26  Vt.  686. 

West  Virginia. —  Coaldale  Min.  &  Mfg.  Co. 
V.  Clark,  43  W.  Va.  84,  27  S.  E.  294. 

Wisconsin. —  Cunningham  v.  Brictson,  101 
Wis.  378,  77  N.  W.  740;  F.  Dohmen  Co.  v. 
Vogel,  97  Wis.  121,  72  N.  W.  380;  Gage  v. 
Chesebro,  49  Wis.  486,  5  N.  W.  881. 

United  States. —  Chicago  Union  Nat.  Bank 
V.  Kansas  City  Bank,  136  U.  S.  223,  10  S.  Ct. 
1013,  34  L.  ed.  341;  O'Connell  V.  Central 
Bank,  78  Fed.  535. 

See  4  Cent.  Dig.  tit.  "  Assignments  for 
Benefit  of  Creditors,"  §  7. 
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Thej  are  also  distinofuisliable  from  transactions  and  conveyances  such  as  pledges,^^ 
and  sales.2^ 

B.  Debtors  Who  May  Assig"!!  —  l.  At  Common  Law.  The  general  right  of 
an  insolvent  debtor  to  appropriate  his  property  by  assignment  for  the  payment  of 


As  to  the  requisites  of  mortgages,  generally, 

see  MOETGAGES. 

Instruments  operating  as  assignments  and 
not  as  mortgages  see: 

ArJcansas. —  Penzel  Co.  v.  Jett,  54  Ark,  428, 
16  S.  W.  120  [followed  in  Wolf  v.  Muldrow, 
(Ark.  1892)  18  S.  W.  55]. 

Illinois. — ^Milligan  v.  O'Conor,  19  111.  App. 
487. 

Maryland. — Bank  of  Commerce  v.  Lanahan, 
45  Md.  396. 

Michigan. —  Conely  v.  Collins,  119  Mich. 
519,  78  N.  W.  555. 

Nebraska. —  Clendenning  v.  Perrine,  32 
Nebr.  155,  49  N.  W.  334. 

Ohio. —  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 

Teoeas. —  Preston  v.  Carter.  80  Tex.  388.  16 
S.  W.  17 ;  Lochte  v.  Blum,  10  Tex.  Civ.  App. 
385,  30  S.  W.  925;  Padgitt  v.  Wood,  (Tex. 
Civ.  App.  1894)  24  S.  W.  1108. 

United  States. —  Martin  v.  Hausman,  14 
Fed.  160 ;  Bartlett  v.  Teah,  1  McCrary  (U.  S.) 
176,  1  Fed.  768. 

As  to  constructive  assignments  see  supra, 
I,  B. 

Distinguished  from  chattel  mortgages. — 

Instruments  operating  as  chattel  mortgages 
not  as  assignments  see: 

Arkansas. — Adler-Goldman  Commission  Co. 
r.  Phillips,  63  Ark.  40,  37  S.  W.  297;  Mar- 
quese  V.  Falsenthal,  58  Ark.  293,  24  S.  W. 
493,  holding  that  a  mortgage  contemplates  a 
personal  effort  to  pay  a  debt  or  at  least  re- 
store the  mortgagor's  title;  an  assignment, 
on  the  other  hand,  denotes  an  absolute  in- 
ability of  the  grantor  to  meet  promptly  his 
liabilities  and  implies  a  surrender  of  his  prop- 
erty to  his  creditors  without  the  hope  of  re- 
deeming it. 

■  Indian  Territory. —  Smith  v.  Moore,  ( In- 
dian Terr.  1899)  48  S.  W.  1025;  Turner 
Hardware   Co.    v.    Reynolds,   (Indian  Terr. 

1898)  47  S.  W.  307. 

Iowa. —  National  State  Bank  r.  Sweeney, 
(Iowa  1897)  73  N.  W.  476;  Bradley  v.  Hop- 
kins, 98  Iowa  305,  67  N.  W.  261. 

Kansas. —  Taylor   v.   Riggs,    (Kan.  App. 

1899)  57  Pac.  44. 

Michigan. —  Belding-Hall  Mfg.  Co.  v.  Slay- 
ton,  (Mich.  1900)  83  N.  W.  1001.  "The 
difference  between  a  chattel- mortgage  and  a 
common-law  assignment  is  that  one  is  a  con- 
ditional transfer  of  property,  and  tiie  other 
is  an  absolute  transfer."  Warner  v.  Little- 
field,  89  Mich.  329,  340,  50  N.  W.  721. 

Missouri. —  Jaffrey  v.  Matthews,  120  Mo. 
317,  25  S.  W.  187;  Matter  of  Zwang,  39  Mo. 
App.  356. 

Montana. —  Noyes  v.  Ross,  23  Mont.  425, 
59  Pac.  367. 

Nebraska.- —  Skinner  v.  Pawnee  City  First 
Nat.  Bank,  59  Nebr.  17,  80  N.  W.  42;  Sloan 
r.  Thomas  Mfg.  Co.,  58  Nebr.  713,  79  N.  W. 
728. 
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New  York. —  Dodge  v.  McKechnie,  156 
N.  Y.  514,  51  N.  E.  268  [affirming  90  Hun 
(N.  Y.)  605,  35  N.  Y.  Suppl.  1106]  ;  Dunham 
V.  Whitehead,  21  N.  Y.  131;  Curtis  i:  Leavitt, 
15  N.  Y.  9;  Dearing  v.  McKinnon  Dash  & 
Hardware  Co.,  33  N.  Y.  App.  Div.  31,  53 
N.  Y.  Suppl.  513. 

Oklahoma. — Nix  v.  Underbill,  (Okla.  1899) 
56  Pac.  959;  Smith-MeCord  Drv-Goods  Co.  v. 
Farwell  Co.,  (Okla.  1897)  50  Pac.  149. 

Pennsylvania. —  Beans  v.  Bullitt,  57  Pa.  St. 
221. 

Texas.— Tittle  v.  Vanleer,  89  Tex.  174,  29 
S.  W.  1065,  34  S.  W.  715,  37  L.  R.  A.  337 
[followed  in  F.  D.  Seward  Confectionery  Co. 
V.  Ullmann,  (Tex.  Civ.  App.  1896)  35  S.  W. 
1072];  Jackson  :v.  Harby,  65  Tex.  710;  Stiles 
V.  Hill,  62  Tex.  429 ;  Taylor  v.  Missouri  Glass 
Co.,  6  Tex.  Civ.  App.  337,  25  S.  W.  466;  Mar- 
tin-Brown Co.  V.  Siebe,  6  Tex.  Civ.  App.  232, 
26  S.  W.  327 ;  Greer  v.  Richardson  Drug  Co., 

I  Tex.  Civ.  App.  634,  20  S.  W.  1127. 
Wisconsin. —  Cribb  v.  Hibbard,  77  Wis.  199, 

46  N.  W.  168. 

United  States. —  W.  B.  Grimes  Dry-Goods 
Co.  V.  Malcolm,  164  U.  S.  483,  41  L.  ed.  524, 
17  S.  Ct.  158;  Reagan  v.  Aiken,  138  U.  S.  109, 

II  S.  Ct.  283,  34  L.  ed.  892;  Mills  i;.  Pessels, 
55  Fed.  588,  13  U.  S.  App.  49,  5  C.  C.  A.  215 ; 
Rainwater-Boogher  Hat  Co.  v.  Malcolm,  51 
Fed.  734,  10  U.  S.  App.  249,  2  C.  C.  A.  476. 

As  to  the  requisites  of  chattel  mortgages, 
generally,  see  Chattel  Mortgages. 

Instruments  operating  as  assignments  not 
as  chattel  mortgages  see  State  v.  Dupuy,  52 
Ark.  48,  11  S.  W.  964;  Union,  etc.,  Bank  v. 
Allen,  77  Miss.  442,  27  So.  631 ;  Mills  v.  Wil- 
liams, 31  Mo.  App.  447;  Hart  v.  Blum,  76 
Tex.  113.  13  S.  W.  181;  Johnson  v.  Robinson, 
68  Tex.  399,  4  S.  W.  625.  See  also  supra, 
1,  B. 

28.  Distinguished  from  pledges. —  Blass  v. 
Goodbar,  65  Ark.  511,  47  S.  W.  630;  Dan- 
forth  V.  Denny,  25  N.  H.  155 ;  Low  v.  Wjnnan, 
8  N.  H.  536;  Maass  v.  Falk,  24  N.  Y.  Suppl. 
448,  54  N.  Y.  St.  160  [affirmed  in  146  N.  Y. 
34,  40  N.  E.  504,  65  N.  Y.  St.  762];  Hurst 
V.  Jones,  10  Lea  (Tenn.)  8;  Hearing  v.  Hamil- 
ton, 107  Wis.  112,  82  N.  W.  698. 

As  to  the  requisites  of  pledges,  generally, 
see  Pledges. 

29.  Distinguished  from  sales. — Alabama. — 
Heyer  v.  Bromberg,  74  Ala.  524:  Eskridge  r. 
Abrahams,  61  Ala.  134. 

Arkansas. —  Rice  v.  Wood,  61  Ark.  442.  23 
S.  W.  636,  31  L.  R.  A.  609. 

California. —  Saunderson  v.  Broadwell,  82 
Cal.  132,  23  Pac.  36. 

Georgia. —  Powell  r.  Kellv,  82  Ga.  1,  9  S.  E. 
278,  3  L.  R.  A.  139  (absohito  promise  to  pay 
other  creditors)  ;  Watkins  r.  Pope,  38  Ga. 
514. 

Illinois.— Woir  r.  Dustin,  28  111.  App.  605. 
Indiana. —  Dossar  r.  Field,  99  Ind.  548.  . 
Iowa. —  Davis  v.  Gibbon,  24  Iowa  257. 
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his  creditors  was  deemed  bj  tlie  common  law  an  incident  to  the  right  of  owner- 
ship itself.^ 

2.  Under  Statutes  —  a.  In  General.  The  statutes  variously  describe  the 
qualifications  of  the  assignor  in  such  terms  as  "  insolvent  debtor,"  a  "  debtor  in 
failing  circumstances  or  in  contemplation  of  insolvency,"  and  other  terms  indi- 
cating financial  embarrassment,^^  such  statutes  being  quite  universally  intended 
not  to  obstruct  creditors  in  their  ordinary  remedies  at  law,  except  as  they  serve 
to  promote  equality  in  distribution  of  the  estate,  or,  in  case  preferences  are 


Kansas. —  Smith-MeCord  Dry-Goods  Co.  v. 
Carson,  (Kan.  1898)  52  Pac.  880. 

Michigan. —  Canfield  v.  Gould,  115  Mich. 
461,  73  N.  W.  550. 

Missouri. —  Becker  v.  Rardin,  107  Mo.  Ill, 
17  S.  W.  892;  Keiler  v.  Tutt,  31  Mo.  301,  dis- 
tinguishing conditional  sale  from  an  assign- 
ment. 

Nebraska. —  Kaufman  v.  Coburn,  30  Nebr. 
672,  46  N.  W.  1010. 

Neio  Hampshire. —  Kenefick  v.  Perry,  61 
N.  H.  362  [folloioed  in  Hosmer  v.  Farley,  67 
N.  H.  590,  27  Atl.  223]. 

NeiD  Jersey. —  Stokes  v.  Middleton,  28 
N.  J.  L.  32. 

NeiD  York. — Delaney  v.  Valentine,  154  N.  Y. 
692,  49  N.  E.  65;  Young  v.  Stone,  61  N.  Y. 
App.  Div.  364,  70  N.  Y.  Suppl.  558. 

Pennsylvania. —  Vallance  v.  Miners'  L.  Ins., 
etc.,  Co.,  42  Pa.  St.  441 ;  York  County  Bank 
V.  Carter,  38  Pa.  St.  446,  80  Am.  Dec.  494; 
Dubois'  Appeal,  38  Pa.  St.  231,  80  Am.  Dec. 
478. 

South  Dakota. —  Sandwich  Mfg.  Co.  v.  Max, 
5  S.  D.  125,  58  N.  W.  14,  24  L.  R.  A.  524. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Ben- 
efit of  Creditors,"  §  11. 

As  to  the  requisites  of  sales,  generally,  see 
Contracts;  Deeds;  Sales;  Vendor  and 
Purchaser. 

Operating  as  an  assignment  see  Truitt  v. 
Caldwell,  3  Minn.  364,  74  Am.  Dec.  764; 
Rosenthal  v.  Green,  37  Mo.  App.  272 ;  Blank 
V.  German,  5  Watts  &  S.  (Pa.]  36;  Page  V. 
Smith,  24  Wis.  368.    See  also  supra,  I,  B. 

The  difference  between  an  assignment  and 
a  sale  cannot  be  disregarded  without  paralyz- 
ing the  power  of  disposition  over  the  property 
with  scarcely  less  completeness  than  death  it- 
self.   Harki'ns  v.  Bailey,  48  Ala.  376. 

30.  Right  incident  to  ownership. —  Illinois. 
—Walter  Thompson  Co.  v.  Whitehead,  185  111. 
454,  56  N.  E.  1106  [affirming  86  111.  App.  76]. 

Kentucky. —  Hull  v.  Evans,  22  Ky.  L.  Rep. 
1118,  59  S.  W.  851. 

Maryland.— Malcolm  v.  Hall,  9  Gill  (Md.) 
132,  134,  52  Am.  Dec.  688,  wherein  the  court, 
referring  to  a  common-law  assignment,  said: 
"Assignments  .  .  .  are  only  questionable  when 
they  contravene  the  express  provisions  of  the 
insolvent  laws." 

New  York. —  In  Tompkins  v.  Hunter,  149 
N.  Y.  117,  122,  43  N.  E.  532  [affirming^  24 
N.  Y.  Suppl.  8],  it  was  said  that  the  right 
to  make  an  assignment  "  existed  at  common 
law  as  an  incident  to  the  right  of  property. 
It  was  as  complete  and  perfect  as  the  right 
to  acquire  and  enjoy  it.  Indeed,  it  was  upon 
the  principle  that  a  person  might  acquire, 
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enjoy  and  dispose  of  his  property  that  his 
right  to  make  a  general  assignment  rested." 
And  in  Fitzgerald  v.  Quann,  109  N.  Y.  441, 
17  N".  E.  354,  16  N.  Y.  St.  395,  it  is  said  of 
a  statute  limiting  this  right,  that  as  this  stat- 
ute changed  the  common  law,  as  it  existed, 
when  it  was  passed,  it  will  be  held  to  abro- 
gate, only  so  far  as  the  clear  import  of  the 
language  absolutely  requires. 

Ohio.—  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637 ;  Callahan  v.  Ice  Co.,  13  Ohio 
Cir.  Ct.  479,  7  Oiiio  Dec.  349. 

Vermont. —  Hall  v.  Denison,  17  Vt.  310. 

United  States. — In  Brashear  v.  West,  7  Pet. 
(U.  S.)  608,  614,  8  L.  ed.  801,  Marshall,  C.  J., 
says :  "  That  a  general  assignment  of  all  a 
man's  property  is,  per  se,  fraudulent,  has 
never  been  alleged  in  this  country.  The  right 
to  make  it  results  from  that  absolute  owner- 
ship which  every  man  claims  over  that  which 
is  his  own.  .  .  .  Creditors  have  an  equitable 
claim  on  all  the  property  of  their  debtor ;  and 
it  is  his  duty,  as  well  as  his  right,  to  devote 
the  whole  of  it  to  the  satisfaction  of  their 
claims.  The  exercise  of  this  right  by  the 
honest  performance  of  nis  duty  cannot  be 
deemed  a  fraud.  If  transferring  every  part 
of  his  property,  separately,  to  individual  cred- 
itors in  payment  of  their  several  debts  would 
be  not  only  fair  but  laudable,  it  cannot  be 
fraudulent  to  transfer  the  whole  to  trustees 
for  the  benefit  of  all.  In  England  such  an  as- 
signment could  not  be  supported,  because  it. 
is  by  law  an  act  of  bankruptcy,  and  the  law 
takes  possession  of  a  bankrupt's  estate  and 
disposes  of  it." 

The  only  limitation  upon  the  complete  ex- 
ercise of  this  right  to  assign  was,  for  a  long 
time,  that  afforded  by  the  statutes  as  to  fraud- 
ulent conveyances  and  the  general  equity 
powers  of  the  courts  respecting  fraud.  Craw- 
ford V.  Kirksey,  55  Ala.  282,  28  Am.  Rep.  704; 
Tompkins  v.  Hunter,  149  Y.  117,  43  N.  E. 
532  [affirming  24  N.  Y.  Suppl.  8]. 

The  creditors  of  an  insolvent  debtor  can- 
not compel  him  to  make  an  assignment. 
Baer  v.  Farwell,  66  111.  App.  397. 

31.  See  list  of  statutes  cited  supra,  note 
6,  p.  120. 

As  to  who  is  to  be  deemed  an  insolvent  see 
Bankruptcy  ;  Insolvency. 

Under  Iowa  Code  (1873),  §  2115,  one  who 
cannot  pay  his  debts  in  due  course  of  trade 
and  cannot  continue  doing  business  without 
settling  with  his  creditors  has  been  held  to  be 
an  insolvent  debtor.  McCandless  v.  Hazen,  98 
Iowa  321,  67  N.  W.  256. 

Under  N.  Y.  Laws  (i860),  c.  348,  §  6,  a 
non-resident  was  not  excluded  from  the  right 


ASSIGI^MI:NTS  for  benefit  of  creditors   [4  Cyc]  131 


allowed/'^  to  secure  to  a  debtor,  unable  to  pay  in  full,  this  privilege  allowed  by  the 
common  law,  either  purpose  generally  forbidding  assignment  by  one  who  is 
solvent.^ 

b.  Partnership.  Where  the  statute  does  not  specifically  mention  partnerships 
as  having  the  right  to  make  a  voluntary  assignment,  they  are,  nevertheless,  held 
to  be  embraced  in  the  term  debtor  or  person,  and  in  some  states  one  or  a  less 
number  than  the  entire  firm  may  validly  assign  with  or  without  the  consent  of 
the  otliers.^^ 


to  make  an  assignment  of  property  within  the 
state.  Scott  i\  Guthrie,  10  Bosw.  (N.  Y.) 
408. 

32.  As  to  preferences,  generally,  see  infra, 
IV. 

33.  Where   assignor   is   not   insolvent. — 

Illinois. —  Gardner  v.  Commercial  Nat,  Bank, 
95  111.  298. 

Indiana. —  Keen  v.  Preston,  24  Ind.  395. 

Kansas. —  Holmberg  v.  Dean,  21  Kan.  73. 

Kentucky. — Turley  v.  Alphin,  5  Ky.  L.  Rep. 
770. 

Minnesota.— Where  admitted  value  of  prop- 
erty assigned  is  two  or  three  times  that  of 
the  assignor's  indebtedness  the  assignment  is 
void.  Burt  v.  McKinstry,  4  Minn.  204,  77 
Am.  Dec.  507. 

Missouri. —  Where  assets  of  assignor  are 
several  times  greater  than  his  liabilities  the 
deed  is  voidable,  as  tending  to  hinder,  delay, 
and  defraud  creditors.  Attleboro  First  Nat. 
-Bank  v.  Hughes,  10  Mo.  App,  7. 

'New  York. —  It  is  fraud  in  a  debtor,  having 
ample  property  to  pay  all  his  debts,  to  assign 
all  his  property  to  an  assignee,  and  authorize 
him  to  employ  the  proceeds  in  defending  suits 
to  recover  debts.  Planck  v.  Schermerhorn,  3 
Barb.  Ch.  (N.  Y.)  644.  But  if  the  nominal 
value  of  assets  exceeds,  not  very  largely,  the 
debts  (Livermore  v.  Northrup,  44  N.  Y.  107), 
or  if  the  property  is  of  uncertain  value  (Ogden 
V.  Peters,  15  Barb.  (N.  Y.)  560  [affirmed  in 
21  N.  Y.  23,  78  Am.  Dec.  122]),  the  assign- 
ment, it  seems,  may  be  sustained.  Compare 
also  Rokenbaugh  v.  Hubbell,  5  Law  Pep.  N.  S. 
(N.  Y.)  95  [cited  in  Ogden  v.  Peters,  15  Barb. 
(N.  Y.)  563]. 

Soutfi  Dakota. — Williams  v.  Harris,  4  S.  D. 
22,  54  N.  W.  926,  46  Am.  St.  Rep.  753. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Ben- 
efit of  Creditors,"  §  89. 

Under  some  statutes  a  solvent  debtor  is  al- 
lowed to  assign. —  Colorado. —  Hunter  v.  Fer- 
guson, 3  Colo.  App.  287,  33  Pac.  82. 

loiva. —  Savery  r.  Spaulding,  8  Iowa  239, 
74  Am.  Dec.  300,  sustaining  the  assignment, 
where  assignor  honestly  believed  himself  in- 
rtoivent,  though  in  fact  he  was  not. 

Maryland. —  Sangston  v.  Gaither,  3  Md. 
40. 

Michigan. —  Munson  v.  Ellis,  58  Mich.  331, 
25  N.  W.  305  (holding  that  there  is  no  neces- 
sary conclusion  that  assignment  is  void  sim- 
ply because  assets  exceed  liabilities)  ;  Angell 
r.  Rosenbury,  12  Mich.  241  (in  the  absence  of 
fraudulent  intent). 

Minnesota. —  Guerin  v.  Hunt,  8  Minn.  477, 
in  ilic  olTect  thnt  a  mere  excess  of  assets  over 
liabilities  will  not  invalidate  assignment. 


NeiD  York.—  Ogden  v.  Peters,  21  N.  Y.  23, 
78  Am.  Dec.  122,  to  the  effect  that  assignment 
is  not  necessarily  void  because  debtor's  assets 
exceed  his  liabilities. 

Ohio. —  Mitchell  v.  Gazzam,  12  Ohio  315, 
made  by  solvent  in  contemplation  of  insol- 
vency. In  the  absence  of  an  express  statute, 
an  instrument  which  transfers  property  to  a 
trustee  in  trust  for  creditors  constitutes  an 
assignment  for  the  benefit  of  creditors,  not- 
withstanding the  assignor  is  solvent.  Wam- 
baugh  V.  Northwestern  Mut.  Life  Ins.  Co.,  59 
Ohio  St.  228,  52  N.  E.  839. 

That  insolvent  debtors  knew  of  their  insol- 
vency at  the  time  of  making  payments  to 
creditors  will  be  presumed.  Cheek  v.  Grahn, 
(Ky.  1899)  51  S.  W.  311. 

34.  Colorado. —  Campbell  v.  Colorado  Coal, 
etc.,  Co.,  9  Colo.  60,  10  Pac.  248. 

Connecticut. —  Coggill  v.  Botsford,  29  Conn. 
439. 

Florida. — Williams  v.  Crocker,  36  Fla.  61, 
18  So.  52. 

Georgia. —  Drucker  v.  Wellhouse,  82  Ga. 
129,  8  S.  E.  40,  2  L.  R.  A.  328,  even  if  all  the 
partners  as  individuals  are  solvent. 

Indiana. —  Ex  p.  Hopkins,  104  Ind.  157,  2 
N.  E.  587. 

Iowa. —  Bradley  v.  Bischel,  81  Iowa  80,  46 
N.  W.  755. 

Kansas. —  McFarland  v.  Bate,  45  Kan.  1,  25 
Pac.  238,  10  L.  R.  A.  521. 

Maryland. —  Riley  v.  Carter,  76  Md.  581, 
25  Atl.  667,  35  Am.  St.  Rep.  443,  19  L.  R.  A. 
489.  But  compare  Maughlin  v.  Tyler,  47  Md. 
545,  where  the  partnership  was  only  an  osten- 
sible one. 

Massachusetts. —  Wyles  v.  Beals,  1  Gray 
(Mass.)  233. 

Minnesota. —  Farwell  v.  Brooks,  65  Minn. 
184,  68  N.  W.  5. 

Mississippi. —  Goodbar  v.  Tatum,  (Miss. 
1892)  10  So.  578.  See  also  Richardson  v.  Da- 
vis, 70  Miss.  219,  11  So.  790. 

Missouri. —  Blank,  etc.,  Candy  Co.  v.  Walk- 
er, 46  Mo.  App.  482. 

New  Eam^pshire.- —  Fellows  v.  Greenleaf,  43 
N.  H.  421. 

New  York. —  Kurtzcrook  r.  Rindskopf,  34 
Hun  (N.  Y.)  457;  Workum  r.  Caldwell,  27 
Misc.  (N.  Y.)  72,  58  N.  Y.  Suppl.  175.  See 
also  Haynes  v.  Brooks,  42  Hun  (N.  Y.)  528, 
4  N.  Y.'St.  587:  Becker  r.  Leonard.  42  Hun 
(N.  Y.)  22 1\  Evre  r.  Beebe,  28  How.  Pr. 
(N.  Y.)  333;  Turner  v.  Javcox,  40  Barb. 
(N.  Y.)  164. 

Pennsylvania. —  Baker's  Appeal,  21  Pa.  St. 
70,  59  Am.  Dec.  752;  Andress  v.  INlillcr,  15 
Pa.  St.  316. 
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e.  Corporation.  The  same  construction  that  embraces  partnersliips  inchides  cor- 
porations,^^ and  it  is  also  held  that  a  foreign  corporation  may  exercise  such  privilege.^^ 

C.  Property  to  Be  Included  —  l.  In  General.  The  rule  is  to  include  in 
assignments  all  of  the  property  of  the  debtor,  real,  personal,  and  choses  in 
action,  not  exempt  by  law  from  execution  and  sale,^'''  but  unintentional  omissions 


South  Garolina. —  Armstrong  v.  Hurst,  39 
S.  C.  498,  18  S.  E.  150. 

Texas.—  Still  v.  Focke,  66  Tex.  715,  2  S.  W. 
59;  Bean  V.  Warden,  (Tex.  Civ.  App.  1895) 
31  S.  W.  831.  Each  member  of  a  partner- 
ship making  an  assignment  must,  under  the 
Texas  statute,  be  shown  to  be  insolvent.  Hud- 
son V.  C.  Eisenmayer,  Sr.,  Milling,  etc.,  Co.,  79 
Tex.  401,  15  S.  W.  385.  Compare  Windham 
V.  Patty,  62  Tex.  490,  where  the  assignment 
was  upheld  when  made  by  one  purporting  to 
be  a  partner  when  in  fact  he  was  not. 

United  States —  Traej  v.  Tufflv,  134  U.  S. 
206,  10  S.  Ct.  527,  33  L.  ed.  879. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Ben- 
efit of  Creditors,"  §  92. 

As  to  authority  of  one  partner  to  assign  see 
Partnership;  and  infra,  III,  A,  1,  c. 

As  to  authority  of  surviving  partner  to  as- 
sign see  Partnership. 

35.  Alabama  — Tove  v.  Brandon,  2  Stew. 
(Ala.)  401,  20  Am.  Dec.  49. 

Arkansas. —  Ringo  v.  Biscoe,  13  Ark.  563. 

Georgia. —  MeCallie  v.  Walton,  37  Ga.  611, 
95  Am.  Dec.  369. 

Indiana.— Be  Camp  v.  Alward,  52  Ind.  468, 
holding  that  express  authority  of  the  stock- 
holders is  not  necessary. 

Maryland. —  State  v.  Maryland  Bank,  6 
Gill  &  J.  (Md.)  205,  26  Am.  Dec.  561. 

Michiqan. —  Bank  Com'rs  v.  Brest  Banic,  1 
Harr.  (Mich.)  106. 

Minnesota. —  Tripp  v.  North  western  Nat. 
Bank,  41  Minn.  400,  43  N.  W.  60. 

Mississippi. —  Robins  i\  Embry,  Sm.  &  M. 
Ch.  (Miss.)  207. 

Missouri. —  Shockley  r.  Fisher,  75  Mo.  498. 

New  Hampshire. —  Flint  v.  Clinton  Co.,  12 
N.  H.  430. 

NeiD  Jersey. —  In  Am.erican  Ice  Mach.  Co. 
r.  Paterson  Fire  Engine,  etc.,  Co.,  22  N.  J. 
Eq.  72,  the  right  to  assign  was  denied  under 
a  statute  declaring  that  the  "directors  of 
a  company  when  insolvent,  or  in  contem- 
plation of  'insolvency,  shall  not  make  any  sale, 
transfer,  or  assignment  of  its  property." 

Neio  York. —  Bowery  Bank  Case,  5  Abb.  Pr. 
(N.  Y.)  415,  16  How.  Pr.  (N.  Y.)  56;  De 
Ruyter  r.  St.  Peter's  Church,  3  Barb.  Ch. 
(N.  Y.)  119  [affirmed  in  3  N.  Y.  238],  in  the 
absence  of  charter  restrictions  or  other  legal 
provisions  to  the  contrary.  In  Loring  v.  U.  S. 
Vulcanized  Gutta  Percha  Belting,  etc.,  Co., 
30  Barb.  (N.  Y.)  644,  and  in  Sibell  v.  Remsen, 
33  N.  Y.  95,  it  Avas  held  that  a  manufacturing 
corporation  could  not  assign  in  New  York. 
See  also  Harris  v.  Thompson,  15  Barb.  (N.  Y.) 
62,  construing  I  N.  Y.  Rev.  Stat,  p., 603,  §  4. 

Pennsylvania. —  In  the  absence  of  legal  pro- 
visions forbidding  assignment  by  the  corpo- 
ration. Ardesco  Oil  Co.  v.  North  American 
Oil,  etc.,  Co.,  66  Pa.  St.  375;  Dana  v.  U.  S. 

[II,  B,  2,  e] 


Bank,  5  Watts  &  S.  (Pa.)  223;  Inland  Ins., 
etc.,  Co.  r.  Good,  8  Lane.  Bar  (Pa.)  117.  See 
also  U.  S.  V.  U.  S.  Bank,  8  Rob.  (La.)  262, 
construing  Pennsylvania  statute. 

Tennessee. —  Hopkins  v.  Gallatin  Turnpike 
Co.,  4  Humphr.  (Tenn.)  402. 

West  Virginia. —  Farmers'  Bank  v.  Willis, 
7  W.  Va.  31. 

Wisconsi7i. —  Goetz  v.  Knie,  103  Wis.  366, 
79  N.  W.  401. 

See  4  Cent.  Dig.  tit.  "  Assignments  for 
Benefit  of  Creditors,"  §  94. 

As  to  the  powers  of  corporations,  generally, 
see  Corporations. 

Banking  companies  are  included  within  this 
rule. 

Indiana. —  Wright  v.  Rogers,  26  Ind.  218. 

Maryland. —  Union  Bank  v.  Ellicott,  6  Gill 
&  J.  (Md.)  363. 

Mississippi. —  Grand  Gulf  R.,  etc.,  Co.  v. 
State,  10  Sm.  &  M.  (Miss.)  428;  Arthur  r. 
Commercial,  etc.,  Bank,  9  Sm.  &  M.  (Miss.) 
394,  48  Am.  Dec.  719;  Montgomery  v.  Com- 
mercial Bank,  Sm.  &  M.  Ch.  (Miss.)  632. 

Ohio. —  Rossman  v.  McFarland,  9  Ohio  St. 
369,  holding,  however,  that  the  assignment 
must  not  conflict  with  the  duties  enjoined 
upon  the  bank  commissioners. 

Pennsylvayiia. —  In  re  Miners'  Bank,  13 
Wkly.  Notes  Cas.  (Pa.)  370,  exceptmg  banks 
of  issue. 

United  States.— ^Peters  r.  Bain.  133  U.  S. 
670,  10  S.  Ct.  354,  33  L.  ed.  696,  an  assign- 
ment by  directors  and  shareholders  of  a  na- 
tional bank. 

As  to  the  powers  of  banks,  generally,  see 
Banks  and  Banking. 

A  bank  could  make  a  valid  common-law  as- 
signment for  the  benefit  of  creditors.  Town 
t\  River  Raisin  Bank,  2  Dougl.  (Mich.)  530. 
See  also  Farmers'  Bank  v.  Willis,  7  W.  Va. 
31. 

36.  If  a  foreign  corporation  has  such  right 
under  the  laws  of  its  dornicile,  it  may  assign 
in  New  York  where  it  is  doing  business,  not- 
withstanding the  New  York  statute  declaring 
void  every  transfer  or  assignnient  by  a  cor- 
poration, in  contemplation  of  insolvency,  as 
this  refers  only  to  domestic  corporations. 
Vanderpoel  v.  Gorman,  140  N.  Y.  563.  35 
N.  E.  932,  56  N.  Y.  St.  503,  37  Am.  St.  Rep. 
601.  24  L.  R.  A.  548  [reversing  3  Misc.  (N.  Y.) 
57,  22  N.  Y.  Suppl.  541,  51  N.  Y.  St.  862. 

In  Pennsylvania  it  is  ruled  that  a  foreign 
corporation  could  there  assign,  notwithstand- 
ing the  laws  of  its  own  state  prohibited  insol- 
vent corporations  from  so  doing.  Borton  v. 
Brines-Chase  Co.,  175  Pa.  St.  209,  34  Atl. 
597 ;  Benevolent  Order  Active  Workers  v. 
Sanders,  28  Wkly.  Notes  Cas.  (Pa.)  321. 

37.  All  property  not  exempt  should  be  in- 
cluded.—  California. —  Aylesworth  v.  Dean, 
(Cal.  1886)  12  Pac.  241. 
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from  the  instrument  of  assignment  or  schedule  annexed  thereto-  do  not 
invaUdate.^^ 

^A.  In  Partnership  Assignments.  In  partnerships  this  rule  is  met  bj  the  part- 
ners assigning  all  the  firm  propertj,^^  though  in  some  states  the  separate  property 
of  the  individual  members  of  the  partnership  is  to  be  included    in  the  assign- 


Georgia.—  ^iwMz  v.  Fleming,  83  Ga.  14,  9 
S.  E.  1067,  holding  that  unexpired  portion  of 
non-assignable  lease  and  money  in  bank 
dra\^Ti  against  need  not  be  included. 

Iowa. —  Meeker  v.  Sanders,  6  Iowa  61. 

Kentucky. —  Calloway  v.  Calloway,  ( Ky. 
1897)  39  S.  W.  241;  Vernon  v.  Morton,  8 
Dana  (Ky.)  247,  to  the  etfect  that  property 
in  sheriff's  hands  subject  to  release  may  be 
included. 

Maryland. —  Bridges  v.  Hindes,  16  Md.  101 ; 
Barnitz  v.  Rice,  14  Md.  24,  74  Am.  Dec.  513; 
Rosenberg  v.  Moore,  11  Md.  376;  Keighler  v. 
Nicholson,  4  Md.  Ch.  86.  Compare  Price  v. 
De  Ford,  18  Md.  489. 

Michigan. —  Smith  v.  Mitchell,  12  Mich. 
180. 

Mississippi. —  Thompson  v.  Preston,  73 
Miss.  587,  19  So.  347,  holding  that  fraudulent 
acts  in  disposing  of  property  prior  to  assign- 
ment does  not  prevent  assignment  of  what 
lemains. 

ISlew  York. —  Wilson  v.  Forsyth,  24  Barb. 
(N.  Y.)  105,  128,  holding  that  a  mere  failure 
to  "  deliver  "  all  the  property  conveyed  does 
not  render  the  assignment  void,  the  court 
saying:  "There  is  no  case,  in  which  it  was 
ever  thought  of  being  held,  that  an  assignor's 
failing  to  empty  his  pockets,  (whether  of  $5, 
or  $500;)  or  his  not  delivering  his  watch,  or 
his  breast-pin,  or  his  penknife,  made  void  a 
general  assignment,  otherwise  good."  Should 
include  property  levied  upon  subject  to  lien 
of  execution.  Mumper  v.  Rushmore,  79  N.  Y. 
19  [affirming  14  Hun  (K  Y.)  591]. 

Pennsylvania . —  Bittenbender  v.  Sunbury, 
etc.,  R.  Co.,  40  Pa.  St.  269,  any  property  of 
which  assignor  has  the  actual  or  potential 
possession. 

South  Carolina. —  Adler  v.  Cloud,  42  S.  C. 
272,  20  S.  E.  393,  holding  that  assignment  is 
not  invalidated  where  notes  taken  f^r  prop- 
erty, the  sale  of  which  was  invalid  against 
creditors,  were  not  embraced  in  the  assign- 
ment, but  instead  the  property  itself  was. 

Texas. —  Keating  v.  Vaughn,  61  Tex.  518. 
Under  the  statute  the  entire  property  passes 
to  assignees  whether  specifically  mentioned  or 
not.  Wetzel  v.  Simon,  87  Tex!  403,  28  S.  W. 
274,  942;  Mcllhenny  Miller,  68  Tex.  356,  4 
S.  W.  614.  But  see  Eicks  v.  Copeland,  53 
Tex.  581,  37  Am.  Rep.  760. 

Ver^nont. —  Stanley  r.  Robbins,  36  Vt.  422. 

Virginia. —  Brown  v.  Putney,  90  Va.  447, 
18  S.  E.  883  (must  include  property  nomi- 
nally in  trust,  but  really  the  assignor's  own, 
but  may  omit  property  nominally  assignor's 
own,  but  really  in  trust)  ;  Paul  v.  Baugh,  85 
Va.  955,  9  S.  E.  329. 

Compare  Dahlman  v.  Greenwood,  99  Wis. 
163,  74  N.  W.  215. 

See  4  Cent.  Dig.  tit.  "  Assignments  for  Ben- 
efit of  Creditors,"  §  107. 


As  to  reservations  see  infra,  V. 
As  to  constructive  assignments  see  supra, 
1,  B. 

38.  Unimportant  omissions. —  Meeker  v. 
Sanders,  6  Iowa  61;  McNaney  v.  Hall,  86 
Hun  (N.  Y.)  415,  33  N.  Y.  Suppl.  518,  67 
Am.  St.  Rep.  174;  U.  S.  v.  Clark,  1  Paine 
(U.  S.)  629,  25  Fed.  Cas.  No.  14,807.  This 
rule  has  been  applied  to  omissions  of  worth- 
less property  (Pittsfield  Nat.  Bank  v.  Bayne, 
19  N.  Y.  Suppl.  937,  47  N.  Y.  St.  318  {affirmed 
in  137  N.  Y.  557,  33  N.  E.  339,  50  N.  Y.  St. 
932] )  ;  property  of  trifling  value  (Grug  v.  Mc- 
Gilliard,  76  Ind.  28)  ;  property  encumbered 
bievond  its  value  (Fassit  v.  Phillips,  4  Whart. 
(Pa.)  399. 

But  where  the  property  is  of  considerable 
value  there  is  required  the  strongest  and 
clearest  evidence  to  prove  that  it  was  an  hon- 
est mistake.  Pittsfield  Nat.  Bank  v.  Bayne, 
19  N.  Y.  Suppl.  937,  47  N.  Y.  St.  318  [af- 
firmed in  137  N.  Y.  557,  33  N.  E.  339,  50 
N.  Y.  St.  932].  And  an  honest  mistake  will 
save  the  assignment.  Van  Bergen  v.  Leh- 
maier,  72  Hun  (N.  Y.)  304,  25  N.  Y.  Suppl. 
356,  55  N.  Y.  St.  532. 

39.  All  the  firm  property. —  Georgia. — 
Drucker  v.  Wellhouse,  82  Ga.  129,  8  S.  E.  40, 
2  L.  R.  A.  328. 

Indiana. —  Ex  p.  Hopkins,  104  Ind.  157.  2 
N.  E.  587 ;  Garnor  v.  Frederick,  18  Ind.  507 ; 
Blake  v.  Faulkner,  18  Ind.  47.  Contra,  Hen- 
derson V.  Bliss,  8  Ind.  100. 

Kansas. —  McFarland  v.  Bate,  45  Kan.  1,  25 
Pac.  238,  10  L.  R.  A.  521. 

Mississippi. —  Goodbar  v.  Tatum,  ( Miss. 
1892)  10  So.  578.  Compare  Union,  etc.,  Bank 
V.  Allen,  77  Miss.  442,  27  So.  631. 

ISIew  Jersey. —  Johnston  v.  Dunn,  (N.  J. 
1894)  29  Atl.  361. 

South  Carolina. —  Armstrong  v.  Hurst,  39 
S.  C.  498,  18  S.  E.  150;  Trumbo  v.  Hamei;  29 
S.  C.  520,  8  S.  E.  83. 

Wisco7isin. —  Auley  v.  Osterman,  65  Wis. 
118,  25  N.  W.  657,  26  N.  W.  568. 

United  States. —  Kennedy  v.  McKee,  142 
U.  S.  606,  12  S.  Ct.  303,  35  L.  ed. 
1131. 

See  4  Cent.  Bisf.  tit.  "Assignments  for  Ben- 
efit of  Creditors,"  §  112. 

40.  Rule  that  separate  property  must  be 
included. —  Florida. —  Sheppard  r.  Reeves,  39 
Fla.  53,  21  So.  774;  Williams  r.  Crocker,  36 
Fla.  61,  18  So.  52. 

MaryJ(i)id. — Maughlin  r.  Tvlcr.  47  Md.  545  ; 
Citi/ens'  F.,  etc.,  Ins.  Co.  v.  Wallis,  23  Md. 
173. 

Massachusetts. —  Wyles  v.  Beals,  1  Gray 
(Mass.)  233. 

Mitnicsota. —  Farwell  r.  Brooks,  65  Minn. 
184,  68  N.  W.  5:  Matter  of  Allen,  41  Minn. 
430,  43  N.  W.  382;  May  r.  Walker,  35  ^linn. 
194,  28  N.  W.  252. 
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ment,  especially  if  releases  are  exacted  as  a  condition  to  participation  in  the 
benefits.*^ 

D.  Debts  to  Be  Included —  l.  In  General.  The  creditors  for  whose  benefit 
an  assignment  is  made  are  those  between  whom  and  the  assignor  there  is  any  exist- 
ing liability  directly  due.^^  Obligations  to  sureties/^  obligations  to  grow  due,^ 
and  debts  secured  and  unsecured,^^  should  also  be  included  in  the  debts  to  be 
paid  out  of  the  proceeds  of  the  property  assigned. 

2.  In  Partnership  Assignments.  The  rule  just  stated  applies  to  all  such  debts 
due  by  a  copartnership  ;  but  it  is  not  necessary  to  include  the  debts  of  the  part- 
ners as  individuals/^  unless  the  individual  property  of  the  partners  is  assigned.^"^ 


~New  Hampshire. —  Fellows  v.  Greenleaf,  43 
N.  H.  421. 

Pennsylvania. — Matter  of  Wilson,  4  Pa.  St. 
430,  45  Am.  Dec.  701. 

Texas.— Focke  v.  Blum,  82  Tex.  436,  17 
S.  W.  770. 

Wyoming. —  McCord-Brady  Co.  v.  Mills, 
(Wyo.  1899)  56  Pac.  1003;  Swofford  Bros. 
Dry-Goods  Co.  v.  Mills,  86  Fed.  55b. 

Compare  Louisville  Trust  Co.  v.  Columbia, 
etc..  Trust  Co.,  (Ky.  1900)  60  S.  W.  1,  59 
S.  W.  867. 

But  if  there  was  in  fact  no  individual  prop- 
erty of  the  members  the  assigmnent  not 
void  for  failing  to  recite  this  fact.  Hamilton- 
Brown  Shoe  Co.  V.  Mayo,  8  Tex.  Civ.  App. 
164,  27  S.  W.  781. 

41.  If  releases  are  exacted. —  Wyles  v. 
Beales,  1  Gray  (Mass.)  233;  Matter  of  Allen, 
41  Minn.  430,  43  N.  W.  382.  Contra,  Arm- 
strong V.  Hurst,  39  S.  C.  498,  18  S.  E.  150. 

42.  Existing  liabilities  directly  due. — Canal 
Bank  v.  Cox,  6  Me.  395 ;  Cushing  v.  Gore,  15 
Mass.  69 ;  Hendricks  v.  Robinson,  2  Johns.  Ch. 
(N.  Y.)  283. 

43.  A  person  contingently  liable  as  surety 
is  so  far  a  creditor  of  his  principal  as  to  jus- 
tify his  being  named  as  such.  Canal  Bank  v. 
Cox,  6  Me.  395 ;  Duvall  v.  Raisin,  7  Mo.  449 ; 
Webb  V.  Thomas,  21  N.  Y.  Suppl.  69,  49  N.  Y. 
St.  462  [affirmed  in  37  N.  E.  564,  60  N.  Y.  St. 
866]  ;  Loeschigk  v.  Jacobson,  26  How.  Pr. 
(N.  Y.)  526;  Cunningham  v.  Freeborn,  11 
Wend.  (N.  Y.)  240  [affirming  3  Paige  (N.  Y.) 
557  {affirming^  1  Edw.  (N.  Y.)  256)]. 

44.  Obligations  to  grow  due. —  A  general 
assignment  for  credito"^s  is  valid  for  future 
liabilities,  as  well  as  for  debts  due,  if  the  par- 
ties so  intend.  Silver  Creek  Bank  v.  Talcott, 
22  Barb.  (N.  Y.)  550:  Halsey  v.  Fairbanks, 
4  Mason  (U.  S.)  206,  11  Fed.  Cas.  No.  5,964. 
But  a  provision  for  the  payment  of  debts  and 
liabilities  due  or  to  grow  due,  if  intended  to 
secure  debts  or  claims  n^t  then  in  existence 
but  which  are  afterward  to  be  created,  would 
be  void.  Brainerd  v.  Dunning,  30  N.  Y.  211. 
So  also  a  clause  to  indemnify  one  who  should 
afterward  enter  bail  for  stay  of  execution  in 
judgments  that  might  be  obtained  against  his 
assignor  makes  the  assignment  bad.  Whallon 
r.  Scott,  10  Watts  fPa.)  237. 

Future  advances  and  contingent  debts  may 
be  included,  and  the  only  question  that  prop- 
erly arises  in  such  case  is  the  bona  fides  of 
the  transaction.  McGavock  v.  Deery,  1  Coldw. 
(Tenn.)  265. 
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45.  Omitting  creditors  secured  by  collater- 
als, or"  otherwise,  has  been  held  to  oe  fatal 
to  validity.  Bickham  v.  Lake,  51  Fed.  892. 
But  it  has  also  been  held  that  an  assignment 
providing  for  equal  distribution  among  all 
creditors,  except  those  secured  by  mortgages 
or  other  liens  which  are  to  be  first  paid,  does 
not  invalidate.    Bryce  v.  Foot,  25  S.  C.  467. 

46.  Individual  debts  need  not  be  included. 

—  Iowa. —  Bradley  v.  Bischel,  81  Iowa  80,  46 
K  W.  755. 

Maryland. —  Riley  v.  Carter,  76  Md.  581, 
25  Atl.  667,  35  Am.  St.  Rep.  443,  19  L.  R.  A. 
489. 

New  York. —  Haggerty  v.  Granger,  15 
How.  Pr.  (N.  Y.)  243. 

South  Carolina. —  Blair  v.  Black,  31  S.  C. 
346,  9  S.  E.  1033,  17  Am.  St.  Rep.  30. 

Vermont. —  Goddard  v.  Bridgman,  25  Vt. 
351,  60  Am.  Dec.  272. 

Wisco7isin. —  Willis  v.  Bremner,  60  Wis. 
622,  19  N.  W.  403 ;  Vernon  v.  Upson,  60  Wis. 
418,  19  N.  W.  400. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §  99. 

Note  signed  by  all  partners,  though  not 
otherwise  a  partnership  debt,  may  be  classed 
as  such  in  an  assignment.  Citizens'  Bank  v. 
Williams,  128  N.  Y.  77,  28  N.  E.  33,  38  N.  Y. 
St.  834,  26  Am.  St.  Rep.  454  [reversing  12 
N.  Y.  Suppl.  678,  35  N.  Y.  St.  542]. 

47.  Where  individual  property  is  included. 

—  Heckman  v.  Messinger,  49  Pa.  St.  465 ;  An- 
dress  v.  Miller,  15  Pa.  St.  316;  Hollister  v. 
Loud,  2  Mich.  309,  holding,  that  it  cannot  be 
objected  to  an  assignment  of  copartners,  that 
it  provides  for  private  -creditors  of  the  in- 
dividual members  of  the  firm,  where  the  in- 
dividual property  exceeds  the  amount  of  each 
partner's  individual  debts. 

In  Missouri  assignment  is  not  invalid  for 
benefit  of  all  creditors,  instead  of  partnership 
creditors  alone,  as  the  statute  will  work  out 
the  equities.    Hartzler  v.  Tootle,  85  Mo.  23. 

No  evasion  of  the  rule  to  assign  partner- 
ship assets  for  the  benefit  of  partnership  cred- 
itors will  be  allowed.  Thus  where  one  of  two 
insolvent  creditors  transfers  his  interest  in 
partnership  assets  to  his  copartner,  an  assign- 
ment on  the  same  day  by  the  copartner  must 
be  for  partnership  creditors.  Collier  v.  Hanna, 
71  Md.  253,  17  Atl.  1017.  And  an  attempt 
to  convey  partnership  property  for  the  pay- 
ment of  both  firm  and  individual  debts,  with- 
out providing  firm  debts  shall  be  paid  first,  is 
conclusive  proof  of  the  debtor's  intent  to  de- 
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Under  statutes,  however,  permitting  preferences,  illegal  provisions  for  the  pay- 
ment of  individual  debts  out  of  partnership  assets  may  invalidate,^^  though  indi- 
vidual property  may  be  appropriated,  it  is  sometimes  ruled,  to  pay  partnership 
debts.^^  It  renders  void  an  assignment  to  provide  for  the  payment  of  a  debt  due 
a  partner  out  of  the  firm  property.^ 

E.  Assent  or  Acceptance  by  Assignee  —  l.  Necessity  and  Presumption  of. 
The  general  rule  of  equity  is,  that  a  trust  shall  never  fail  for  want  of  a  trustee,^^ 
and,  therefore,  the  acceptance  by  an  assignee  named  in  a  deed  of  assignment  is 
not  necessary  to  its  validity. Also  his  assent  to  the  deed  of  assignment  will  be 


fraud.  Friend  v.  Michaelis,  15  Abb.  N.  Cas. 
(N.  Y.)  354. 

48.  Where  individual  assets  are  sufficient 
for  private  debts. —  Haggerty  v.  Granger,  15 
How.  Pr.  (N.  Y.)  243;  Knauth  v.  Bassett,  34 
Barb.  (N.  Y. )  31,  to  the  effect  that  such  an 
assignment  is  not  necessarily  void,  where  it 
purports  to  assigji  the  individual  property,  it 
not  appearing  that  the  individual  property 
will  be  insufficient  to  pay  individual  debts; 
but  that  if  it  appears  that  the  individual 
debts  are  to  be  paid  directly  out  of  the  part- 
nership assets  the  assignment  is  absolutely 
void.  See  also  Schiele  v.  Healy,  61  How.  Pr. 
(]Sr.  Y. )  73.  And  comimre  Eichardson  v. 
Davis,  70  Miss.  219,  11  So.  790;  Eyre  v. 
Beebe,  28  How.  Pr.  (N.  Y.)  333. 

As  to  illegal  preferences  see  infra,  TV. 

Deed  of  assignment  is  per  se  fraudulent 
which  appropriates  partnership  property  to 
payment  of  individual  debts.  Keith  v.  Fink, 
47' 111.  272';  Fou  th  Nat.  Bank  v.  Burger,  15 
N.  Y.  St.  101. 

Payment  of  individual  debts  out  of  indi- 
vidual property  and  partnership  debts  out 
of  partnership  property  should  be  directed  in 
an  assignment  of  both  partnership  and  in- 
dividual property.  Field  v.  Romero,  7  N.  M. 
630,  41  Pac.  517. 

Preferred  creditors  cannot,  however,  take 
advantage  of  a  defect  of  this  character.  Scott 
V.  Guthrie,  25  How.  Pr.  (N.  Y.)  481 ;  National 
Bank  v.  Cohn,  42  Hun  (N.  Y.)  381. 

Firm  creditors  cannot  complain  that  the 
individual  creditors  are  to  be  paid  out  of  firm 
assets  after  first  paying  firm  debts.  Crook 
V.  Rindskopf,  105  N.  Y.  476,  12  N.  E.  174. 

Assignment  of  one  member  of  firm  convey- 
ing all  personal  effects  of  the  firm  for  benefit 
of  its  creditors  is  not  absolutely  void,  because 
debts  of  individual  partner  were  embraced 
therein,  but  this  part  of  the  assignment  has 
no  effect  in  the  way  of  interference  with  pay- 
ment of  firm  debts.  Lasell  v.  Tucker,  5  Sneed 
(Tenn.)  33. 

49.  Partnership  debt  out  of  individual 
property. —  Newman  v.  Bagley,  16  Pick. 
(Mass.)  570;  Haynes  v.  Brooks,  42  Hun 
(N.  Y.)  528,  4  N.  Y.  St.  587;  Becker  v. 
Leonard,  42  Hun  (N.  Y.)  2^1;  Van  Rossum 
V.  Walker,  11  Barb.  (N.  Y.)  237.  Compare 
Wooldridge  r.  Ir-nng,  23  Fed.  676. 

Where  liabilitiet.  of  partners  are  unequal. 
—  Partnership  and  individual  property  can- 
not be  appropriated  first  to  pay  partnership 
debts  and  residue  to  individual  debts  of  the 
partners,  and,  if  insufficient,  to  pay  individual 
debts  pro  rata.   O'Neil  v.  Salmon/25  How.  Pr. 


(N.  Y.)  246.  And  a  partnership  creditor 
may  object  to  this,  notwithstanding  it  did  not 
operate  to  defraud  him  but  only  to  hinder. 
Kurtzcrook     Rindskopf,  34  Hun  (N.Y.)  457. 

50.  Payment  of  debt  due  partner. —  Mills 
V.  Argall,  6  Paige  (N.  Y.)  577,  applying  the 
rule  as  well  to  a  special  partner  as  to  a  gen- 
eral partner. 

Where  one  is  partner  of  an  assigning  firm 
and  of  another  firm  which  is  a  preferred  cred- 
itor under  the  assignment,  it  invalidates  if 
he  derives  any  advantage  from  such  prefer- 
ence.  Welsh  V.  Britton,  55  Tex.  118. 

51.  See,  generally.  Trusts. 

52.  Not  necessary. —  Delaware. —  Lore  v. 
Hill,  3  Harr.  (Del.)  530. 

Georgia. —  Jones  v.  Dougherty,  10  Ga.  273. 

loioa. —  Price  v.  Parker,  11  Iowa  144. 

Michigan. —  Pierson  v.  Manning,  2  Mich. 
445,  to  the  effect,  however,  that  before  accept- 
ance by  assignee  an  attachment  against  the 
assigned  estate  is  good. 

'New  Hampshire. —  See  Flint  v.  Clinton  Co., 
12  N.  H.  430. 

New  Jersey. —  Scull  v.  Reeves,  3  N.  J.  Eq. 
84,  29  Am.  Dec.  694. 

New  York. — -Crosby  v.  Hillyer,  24  Wend. 
(N.  Y.)  280,  to  the  effect,  however,  that  be- 
fore acceptance  by  assignee  an  execution  levy 
was  superior  to  the  assignment. 

North  Carolina. —  Frank  v.  Heiner,  117 
N.  C.  79,  23  S.'E.  42. 

Pennsylvania. —  Marks'  Appeal,  85  Pa.  St. 
231;  Grav  V.  Hill,  10  Serg.  &  R.  (Pa.)  436; 
Wilt  V.  Franklin,  1  Binn.  (Pa.)  502,  2 
Am.  Dec.  474. 

South  Carolina. —  Cohen  v.  Gibbes,  1  Hill 
(S.  C.)  206. 

Tennessee. —  Brevard  v.  Neely,  2  Sneed 
(Tenn.)  164;  Turman  v.  Fisher,  4  Coldw. 
(Tenn.)  626,  94  Am.  Dec.  210:  Young  v. 
Cardwell,  6  Lea  (Tenn.)  168;  Field  v.  Arrow- 
smith,  3  Humphr.  (Tenn.)  442,  39  Am.  Dec. 
185. 

V  irginia. —  Reynolds  v.  State  Bank,  6 
Graft.  (Va.)  174. 

But  see  Lawrence  v.  Davis,  3  INIcLean 
(U.  S.)  177,  15  Fed.  Cas.  No.  8,137,  holding 
assent  on  the  part  of  the  assignee  to  be  neces- 
sarv.  And  compare  INIacVearrh  Chase,  67 
Hl.App.  160. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §  165;  and  also,  generally, 
Trusts. 

As  to  the  effect  of  acceptance  by  assignee 
as  consideration  to  support  a  deed  of  assign- 
ment SCO  infra,  note  95. 

Assignee  may  renounce  the  trust  and  re- 
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presumed  so  that  the  trust  created  thereby  may  begin  to  have  immediate 
operation.^ 

2,  Sufficiency.  V^hen,  however,  assent  or  acceptance  on  the  part  of  the 
assignee  is  considered  necessary,  under  statutory  provision  to  that  effect  or  other- 
wise,^^ it  seems  that  it  is  not  essential  that  the  assignee  should  actually  sign  the 
instrument  of  assignment,^^  or  even  that  he  should  consent  in  w^riting,^^  it  being 
sufficient'if,  by  any  act  or  conduct  on  his  part,  the  assignee  indicates  that  he  has 
accepted  the  trust  imposed  upon  him.^^ 

F.  Assent  or  Acceptance  by  Creditors — l.  Necessity  and  Presumption  of. 
The  English  doctrine  and  the  rule  as  enunciated  in  many  decisions  of  the  Ameri- 
can courts  is  that  assent  of  some  character  on  the  part  of  the  creditors  is  essen- 
tial^^ to  the  validity  of  an  assignment  for  the  benefit  of  creditors,  unless  such 


store  the  property  without  becoming  indi- 
vidually liable  for  its  value;  but  such  renun- 
ciation does  not  affect  the  right  of  a  creditor 
to  have  the  character  of  the  transfer  judi- 
cially determined  and  the  property  adminis- 
tered as  a  trust  for  the  benefit  of  aU  the  cred- 
itors under  the  insolvency  laws  of  the  state. 
Robertson  v.  Desmond,  62  Ohio  St.  487,  57 
N.  E.  335. 

53.  Assent  presumed. — Rowland  v.  Hewitt, 
19  111.  App.  450;  Wilt  V.  Franklin,  1  Binn. 
(Pa.)  502,  2  Am.  Dec.  474;  Brevard  v.  Neely, 
2  Sneed  (Tenn.)  164.  See  also  Gordon  v. 
Coolidge,  1  Sumn.  (U.  S.)  537,  iO  Fed.  Cas. 
No.  5,606,  where,  after  an  assignment  had 
been  made  to  a  law  firm  and  one  member 
thereof  had  assented,  the  assent  of  the  other 
was  presumed. 

This  presumption  may  be  rebutted,  how- 
ever, by  proof  showing  an  actual  repudiation 
of  the  trust.  Jackson  v.  Bodle,  20  Johns. 
(N.  Y.)  184. 

54.  Thomas  v.  Clark,  65  Me.  296;  Quiney 
V.  Hall,  1  Pick.  (Mass.)  357,  11  Am.  Dec. 
198.    See  also  cases  cited  infra,  notes  55-57. 

55.  Signature  unnecessary. — Shearer  v.  Lof- 
tin,  26  Ala.  703;  Dewoody  v.  Hubbard,  1  Stew. 
&  P.  (Ala.)  9  (assignment  of  personal  prop- 
erty regularly  executed  and  recorded)  ;  Mor- 
rison y.  Shuster,  1  Mackey  (D.  C.)  190;  State 
V.  Benoist,  37  Mo.  500 ;  Flint  v..  Clinton  Co., 
12  N.  H.  430. 

56.  Consent  in  writing  unnecessary. — Scull 
V.  Reeves,  3  N.  J.  Eq.  84,  29  Am.  D^jc.  694. 

But  if  the  statute  requires  acceptance  in 
writing  and  describes  the  manner  and  suffi- 
ciency of  such  acceptance  the  consent  in  writ- 
ing must  conform  to  the  statutory  require- 
ment. Franey  v.  Smith,  125  N.  Y.  44,  25 
N.  E.  1079,  34  N.  Y.  St.  469  ^reversing  47 
Hun  (N.  Y. )  119;  disapproving  Schwartz  v. 
Soutter,  41  Hun  (N.  Y.)  323];  Royer  Wheel 
Co.  Fielding,  101  N.  Y.  504,  5  N.  E.  431; 
Scott  V.  Mills,  115  N.  Y.  376,  22  N.  E.  156,  26 
N.  Y.  St.  124  [affirming  45  Hun  (N.  Y.)  263]  ; 
Rennie  v.  Bean,  24  Hun  (N.  Y.)  123;  Noyes 
V.  Wernberg,  15  Abb.  N.  Cas.  (N.  Y.)  164; 
Smedley  v.  Smith,  15  Daly  (N.  Y.)  421,  8 
N.  Y.  Suppl.  100,  28  N.  Y.  St.  414  [affirmed 
in  126  N.  Y.  637,  27  N.  E.  411,  37  N.  Y.  St. 
962].  See  also  Hanson  v.  Dunn,  76  Wis.  455, 
45  N.  W.  319;  Clark.?;.  Lamoreux,  70  Wis. 
508,  36  N.  W.  393;  Fuhrman  v.  Jones,  68 
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Wis.  497,  32  K  W.  547;  Scott  v.  Seaver,  52 
Wis.  175,  8  N.  W.  811. 

57.  Acts  fairly  implying  a  consent  are  suf- 
ficient. Scull  V.  Reeves,  3  N.  J.  Eq.  84,  29 
Am.  Dee.  694. 

Conditional  acceptance  has  been  held  to  be 
insufficient.    True  v.  Congdon,  44  N.  H.  48. 

One  of  two  or  more  assignees  may  accept 
the  trust  and  the  others  repudiate  it,  without 
invalidating  the  assignment  as  to  the  as- 
signees' acceptance.  Douglass  v.  Cissna,  17 
Mo.  App.  44;  Scull  V.  Reeves,  3  N.  J.  Eq.  84, 
29  Am.  Dec.  694 ;  Gordon  v.  Coolidge,  1  Sumn. 
(U.  S.)  537,  10  Fed.  Cas.  No.  5,606. 

Oral  consent  is  not  necessary.  Scull  v. 
Reeves,  3  N.  J.  Eq.  84,  29  Am.  Dec.  694.  Oral 
acceptance  may,  however,  be  sufficient.  Singer 
V.  Armstrong,  77  Iowa  397,  42  N.  W.  332. 

Proceeding  to  execute  the  trust  imposed 
may  constitute  acceptance.  Flint  P.  Clinton 
Co.,  12  N.  H.  430;  Cunningham  v.  Freeborn, 
1  Edw.  (N.  Y.)  256  [affirmed  in  3  Paige 
(K  Y.)  557  {affirmed  in  11  Wend.  (N.  Y.) 
240)]. 

Taking  possession  of  the  property  assigned 
constitutes  acceptance.  Price  v.  Parker,  11 
lov-a  144. 

Time  of  acceptance. —  Assignee  may  accept 
even  after  levy  upon  the  property  assigned. 
Rowland  r.  Hewitt,  19  111.  App.  450. 

58.  English  doctrine. —  Biron  v.  Mount,  24 
Beav.  642,  4  Jur.  N.  S.  43,  27  L.  J.  Ch.  191; 
Watson  V.  Knight,  19  Beav.  ,369;  Brady  v. 
Shell,  1  Campb.  147 ;  Smith  v.  Keating,  6 
C.  B.  136,  60  E.  C.  L.  136;'  Collins  v.  Reece, 
1  Coll.  675,  28  Eng.  Ch.  675 ;  Acton  v.  Wood- 
gate,  3  L.  J.  Ch.  83,  2  Myl.  &  K.  492,  7 
Eng.  Ch.  492 ;  Whitmore  v.  Turquand,  3  De  G. 
F.  &  J.  107,  7  Jur.  N.  S.  377,  30  L.  J.  Ch.  345, 
4  L.  T.  Rep.  N.  S.  38^  9  Wkly.  Rep.  488,  64 
Eng.  Ch.  84;  Siggers  v.  Ev  ns,  5  E.  &  B.  367, 
3  C.  L.  R.  1209,  24  L.  J.  Q.  B.  305,  1  Jur.  N.  S. 
851,  85  E.  C.  L.  367;  i^'orbes  v.  Limond,  4 
De  G.  M.  &  G.  298,  18  Jur.  33,  2  Wkly.  Rep. 
262,  53  Eng.  Ch.  231;  Raworth  v.  Parker,  2 
Kay  &  J.  163,  25  L.  J.  Ch.  117,  4  Wkly.  Rep. 
273 ;  In  re  Baber,  L.  R.  10  Eq.  554,  40  L.  J.  Ch. 
144,  18  Wkly.  Rep.  1131;  Wallwyn  v.  Coutts, 
3  Meriv.  707,  3  Sim.  14,  17  Rev.  Rep.  173,  6 
Eng.  Ch.  14;  Garrard  v.  Lauderdale,  3  Sim. 
1,  6  Eng.  Ch.  1;  Dunch  v.  Kent,  1  Vern.  319. 

59.  Better  American  doctrine.^ — Without 
regard  to  the  status  of  voluntary  assignments 
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creditors  are  actual  parties  to  the  deed  of  assignment,  or  unless,  by  virtue-  of  the 
statute  under  which  the  assignment  is  made,  such  assent  becomes  unnecessary. 


with  preferences,"  if  any  distinction  in  this 
regard  is  to  be  drawn,  and  independently  of 
statutory  provisions,  classifying  them  as  as- 
signments requiring  assent  at  the  time  of 
making  the  deed  or  subsequently,  either  ex- 
pressly or  by  acquiescence,  the  cases  holding 
assent  of  the  creditors  to  be  necessary  are  as 
follows : 

Alabama. —  Shearer  v.  Loftin,  26  Ala.  703; 
Kinnard  P.  Thompson,  12  Ala.  487 ;  Wiswall 
V.  Ross,  4  Port.  (Ala.)  321.  See  also  England 
V.  Reynolds,  38  Ala.  370;  Rankin  v.  Lodor,  21 
Ala.  380;  Nelson  v.  Dunn,  15  Ala.  501; 
Mauldin  v.  Armistead,  14  Ala.  702;  Hodge  v. 
Wyatt,  10  Ala.  271;  Lockhart  v.  Wyatt,  10 
Ala.  231,  44  Am.  Dec.  481;  Smith  v.  Leavitts, 
10  Ala.  92 ;  Elmes  v.  Sutherland,  7  Ala.  262 ; 
Richards  v.  Hazzard,  1  Stew.  &  P.  (Ala.) 
139;  Pope  v.  Brandon,  2  Stew.  (Ala.)  401,  20 
Am,  Dec.  49, 

Arkansas. —  McCain  v.  Pickens,  32  Ark. 
399;  Hempstead  r.  Johnston,  18  Ark.  12,3,  65 
Am.  Dec.  458;  Rapley  v.  Cummins,  11  Ark. 
689. 

California. —  Forbes  v.  Scannell,  13  Cal. 
242, 

Colorado. —  Elliott  Hobbs,  2  Colo.  App. 
169,  30  Pac.  54. 

Connecticut. —  Greene  v.  A.  &.  W.  Sprague 
Mfg.  Co.,  52  Conn.  330;  Merrills  v.  Swift,  18 
Conn.  257,  46  Am.  Dec.  315;  Naylor  v.  Fos- 
diek,  4  Day  (Conn.)  146,  4  Am.  Dec.  187.  See 
also  Hovey  v.  Clark,  cited  in  Brown  v.  Burrel, 
1  Root  (Conn.)  252. 

Delaivare. —  Compare  Waters  v.  Comly,  3 
Harr,  (Del.)  117. 

District  of  Columbia. —  Webster  v.  Hark- 
ness,  3  Mackey  (D.  C.)  220. 

Illinois. —  Gibson  v.  Rees,  50  111.  383 ; 
Hulick  V.  Scovil,  9  111.  159.  See  also  Condict 
V.  Flower,  106  111,  105. 

Indiana. —  Paul  v.  Logansport  Nat,  Bank, 
60  Ind.  199.  But  compare  Anderson  v.  Smith, 
5  Blackf,  (Ind,)  395. 

Iowa. —  Van  Winkle  v.  Iowa  Iron,  etc., 
Fence  Co,,  56  Iowa  245,  9  K  W,  211;  Price 
V.  Parker,  11  Iowa  144.  But  compare 
Williams  v.  Gartrell,  4  Greene  (Iowa)  287, 
construing  Iowa  code. 

Kansas. —  Emporia  First  Nat.  Bank  v. 
Ridenour,  46  Kan.  707,  27  Pac.  150.  - 

Kentucky. —  Stewart  v.  Hall,  3  B.  Mon. 
(Ky.)  218.  See  also  McKinley  v.  Combs,  1 
T.  B.  Mon.  (Ky.)  105;  I^itts  v.  Viley,  4  Bibb 
(Ky.)  446. 

Louisiana. —  Hart  v.  Bates,  33  La.  Ann. 
473.  But  compare  Kentucky  Northern  Bank 
V.  Squires,  8  La.  Ann.  318,  58  Am.  Dec.  682. 

Maine. —  Copeland  v.  Weld,  8  Me.  411.  See 
also  Whitney  p.  Kelley,  67  Me.  377;  Page  v. 
Weymouth,  47  Me.  238;  Haughton  v.  Davis, 
23  Me.  28 ;  Deering  v.  Cox,  6  Me.  404. 

Maryland. — Lanahan  j;.  Latrobe,  7  Md.  268; 
Farmers'  Bank  v.  Thomas,  46  Md.  43,  37  Md. 
246.  See  also  Barnes  v.  Dodge,  7  Gill  (Md.) 
109. 


Massachusetts. —  Faulkner  v.  Hyman,  142 
Mass.  53,  6  N.  E.  846;  Swan  v.  Crafts,  124 
Mass.  453;  Marston  v.  Coburn,  17  Mass.  454; 
Widgery  v.  Haskell,  5  Mass,  144,  4  Am,  Dec, 
41;  Edwards  v.  Mitchell,  1  Gray  (Mass.) 
239;  Russell  v.  Woodward,  10  Pick.  (Mass.) 
408.  See  also  Nutter  v.  King,  152  Mass.  355, 
25  N.  E.  617;  National  Union  Bank  v.  Cope- 
land,  141  Mass.  257,  4  N.  E.  794;  Hastings 
V.  Baldwin,  17  Mass.  552;  Hatch  v.  Smith,  5 
Mass.  42 ;  Zipcey  v.  Thompson,  1  Gray  (Mass.) 
243 ;  Fall  River  Iron-Works  Co.  r.  Croade,  15 
Pick.  (Mass.)  11;  American  Bank  v.  Doo- 
little,  14  Pick.  (Mass.)  123.  But  compare 
National  Mechanics',  etc.,  Bank  v.  Eagle  Sugar 
Refinery,  109  Mass.  38;  Everett  v.  Walcott, 
15  Pick.  (Mass.)  94;  Foster  v.  Saco  Mfg.  Co., 
12  Pick.  (Mass.)  451. 

Mississippi. —  See  Schoolfield  v.  Hirsh,  71 
Miss.  55,  14  So.  528,  42  Am.  St,  Rep,  450, 
acceptance  by  assignee  creditor  for  himself 
and  all  other  creditors. 

Missouri. —  Valentine  v.  Decker,  43  Mo. 
583;  Hulse  v.  Marshall,  9  Mo.  App.  148.  See 
also  Bradley  v.  Ames,  50  Mo.  387;  Major  v. 
Hill,  13  Mo.  247;  Swearingen  v.  Slicer,  5  Mo. 
241. 

Nevada. —  Gibson  v.  Chedic,  1  Nev.  497,  90 
Am.  Dee.  503. 

New  Hampshire. —  Fellows  v.  Greenleaf,  43 
N.  H.  421;  Hurd  v.  Silsby,  10  N.  H.  108,  34 
Am.  Dec.  142.  See  also  Haven  v.  Richardson, 
5  N.  H.  113. 

New  Jersey. —  But  see  Scull  V.  Reeves,  3 
N.  J,  Eq,  84,  29  Am.  Dec.  694. 

New  Yorfc.— Martin  v.  Funk,  75  N.  Y.  134, 
31  Am,  Rep.  446;  Sheldon  v.  Dodge,  4  Den. 
(N.  Y.)  217.  But  see  Hastings  v.  Belknap, 
1  Den.  (N.  Y.)  190;  Austin  v.  Bell,  20  Johns. 
(N.  Y.)  442,  11  Am.  Dec.  297,  where  a  judg- 
ment creditor  refused  to  become  a  party  to 
the  deed  of  assignment. 

North  Carolina. —  Ingram  v.  Kirkpatrick, 
41  N.  C.  463,  51  Am.  Dec.  428. 

O^to,— Hyde  v.  Olds,  12  Ohio  St.  591. 

Pennsylvania. — Smith  v.  Washington  Bank, 
5  Serg.  &  R.  (Pa,)  318,  See  also  Sheerer  (>. 
Lautzerheizer,  6  Watts  (Pa.)  543;  McAllister 
V.  Marshall,  6  Binn.  (Pa.)  338,  6  Am.  Dec. 
458;  Wilt  v.  Franklin,  1  Binn.  (Pa.)  502,  2 
Am.  Dec.  474. 

Rhode  Island.— Smith  v.  Millett.  11  R.  I. 
528 ;  Sadlier  v.  Fallon,  4  R.  I.  ^90. 

South  Carolina. —  See  MeCreerv  r.  Garvin, 
39  S.  C.  375,  17  S.  E.  828, 

South  Dakota. —  See  Cannon  v.  Deming,  3 
S.  D.  421,  53  N.  W.  863,  as  to  assent^  by 
agent, 

Tennessee. —  Furman  r.  Fisher,  4  Coldw. 
(Tenn.)  626,  94  Am.  Doc.  210. 

Texas.^Tittle  r.  Vanlecr.  89  Tex.  174,  29 
S.  W.  1065,  34  S.  W.  715.  37  L.  R.  A.  337; 
Baldwin  Poot.  22  Tex.  708,  75  Am.  Dec. 
800;  Hamilton-Brown  Shoe  Co,  v.  Mavo.  8 
Tex,  Civ.  Ap]).  164.  27  S.  W.  781;  Murphy 
V.  Arkansas  City  Milling  Co.,  (Tex.  Civ.  App. 

[11.  F,  1] 


138    [4  Cyc]    ASSIGNMENTS'  FOR  BENEFIT  OF  CREDITORS 


It  has  been  well  said  ^  that  "  the  great  weight  of  American  authority  makes 
assent  of  some  of  the  creditors  essential  to  the  validity  of  assignment  for  their 
benefit,^^and  recognizes  the  rule,  that  such  assent  maybe  presumed  in  the  absence 
of  evidence  to  the  contrary,  if  the  instrument  entitles  all  to  share  pro  rata,  and 
imposes  no  terms  which  will  deprive  creditors  of  some  material  right."      In  fact 


1894)  26  S.  W.  853.  Compare  Alliance  Mill- 
ing Co.  V.  Eaton,  86  Tex.  401,  25  S.  W.  614, 
24  L.  R.  A.  369  {reversing  1  Tex.  Civ.  App. 
704,  23  S.  W.  246].  But  see  White  v.  Sterz- 
ing,  11  Tex.  Civ.  App.  553,  32  S.  W.  909; 
Martin-Biown  Co.  v.  Henderson,  9  Tex.  Civ. 
App.  130,  '>8  S.  W.  695. 

Vermont. —  Hall  v.  Denison,  17  Vt.  310. 

Virginia. —  Compare  Spencer  v.  Ford,  1 
Rob.  (Va. )  684,  where  neither  trustees  nor 
cestuis  que  trustent  assented.  See  also  Skip- 
with  V.  Cunningham,  8  Leigh  (Va. )  271,  31 
Am.  Dec.  642. 

'  United  States. —  Tompkins  v.  Wheeler,  16 
Pet.  (U.  S.)  106,  10  L.  ed.  903;  Marbury  v. 
Brooks,  7  Wheat.  (U.  S.)  556,  5  L.  ed.  522. 
See  also  Burd  v.  Smith,  4  Dall.  (U.  S.)  76,  1 
L.  ed.  748;  Bodley  v.  Goodrich,  7  How. 
(U.  S.)  276,  12  L.  ed.  699.  But  see  Adams 
V.  Blodgett,  2  Woodb.  &  M.  (U.  S.)  233,  1 
Fed.  Cas.  No.  46,  17  Hunt.  Mer.  Mag.  79,  10 
Law  Rep.  69. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  174. 

As  to  preferences  see  infra,  IV. 

60.  Per  Stayton,  C.  J.,  in  Alliance  Milling 
Co.  V.  Eaton,  86  Tex.  401,  408,  25  S.  W.  614, 
24  L.  R.  A.  369. 

61.  The  principle  underlying  the  cases 
which  lay  down  the  contrary  rule  is  that 
title  vests  in  the  trustee  or  assignee  eo  in- 
stanti. 

Alabama.— Jjamer  r.  Driver,  24  Ala.  149; 
Abercrombie  v.  Bradford,  16  Ala.  560. 

Florida. —  Brown  v.  Chamberlain,  9  Fla, 
464. 

Georgia. —  Jones  v.  Dougherty,  10  Ga.  273. 
Compare  McFerran  v.  Davis,  70  Ga.  661. 

Kentucky.—  Stewart  v.  Hall,  3  B.  Mon. 
(Ky.)  218. 

Maryland. — ^^See  Kalkman  v.  McElderry,  16 
Md.  56  [citing  Halsey  v.  Fairbanks,  4  Mason 
(U.  S.)  206,  11  Fed.  Cas.  No.  5,964].  , 

Michigan. —  Suydam  v.  Dequindre,  Harr. 
(Mich.)  347. 

Missouri. —  Valentine  v.  Decker,  43  Mo. 
583. 

New  York. —  Cunningham  v.  Freeborn,  11 
Wend.  (N.  Y.)  240  [affirming  3  Paige  (N.  Y.) 
557  {affirming  1  Edw.  (N.  Y.)  256)];  Nicoll 
V.  Mumford,  4  Johns.  Ch.  (N.  Y.)  522. 

Ohio.—  See  Hyde  v.  Olds,  12  Ohio  St.  591. 

South  Carolina. —  Tennant  v.  Stoney,  1 
Rich.  Eq.  (S.  C.)  222,  44  Am.  Dec.  213. 

Tennessee. —  Farquharson  v.  McDonald,  2 
Heisk.  (Tenn.)  404;  Mills  v.  Haines,  3  Head 
(Tenn.)  331;  Gait  v.  Dibrell,  10  Yerg.  (Tenn.) 
146. 

•    Texas. —  Thomas  v.  Chapman,  62  Tex.  193. 

Utah. —  Billings  v.  Parsons,  17  Utah  22, 
53  Pac.  730. 

Virginia. —  Dance  v.  Seaman,  11  Gratt. 
(Va.)  778. 
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United  States. —  Brashear  v.  West,  7  Pet. 
(U.  S.)  608,  8  L.  ed.  801;  Brooks  v.  Marbury, 

11  Wheat.  (U.  S.)  78,  6  L.  ed.  423;  Halsey 
V.  Fairbanks,  4  Mason  (U.  S.)  206,  11  Fed. 
Cas,  No.  5,964;  Wheeler  v.  Sumner,  4  Mason 
(U.  S.)  183,  29  Fed.  Cas.  No.  17,501. 

62.  Assent  presumed. —  Alabama. —  Lanier 
V.  Driver,  24  Ala.  149;  Brown  v.  Lyon,  17 
Ala.  659  (preferred  creditor)  ;  Governor  v. 
Campbell,  17  Ala.  566;  Lockwood  v.  Nelson, 
16  Ala.  294.  But  see  Shearer  v.  Loftin,  26 
Ala.  703. 

Arizona. —  CuUum  v.  Paul,  (Ariz.  1885)  8 
Pac.  187. 

Arkansas. —  Ewing  v.  Walker,  60  Ark.  503, 
31  S.  W.  45;  Hempstead  v.  Johnston,  18  Ark. 
123,  65  Am.  Dec.  458. 

California. —  Forbes  v.  Scannell,  13  Cal. 
242. 

Colorado, —  Thatcher  v.  Valentine,  22  Colo. 
201,  43  Pac.  1031 ;  Spangler  v.  West,  7  Colo. 
App.  102,  43  Pac.  905. 

Connecticut. —  De  Forest  v.  Bacon,  2  Conn. 
633,  preferred  creditor.  But  see  Waterman 
r.  A.  &  W.  Sprague  Mfg.  Co.,  55  Conn.  554, 

12  Atl.  240,  where  deed  was  declared  fraudu- 
lent as  to  non-assenting  creditors. 

District  of  Columbia. —  Smith  v.  Herrell, 
11  App.  Cas.  (D.  C.)  425;  Webster  v.  Hark- 
ness,  3  Mackey  (D.  C.)  220. 

Florida. —  Brown  v.  Chamberlain,  9  Fla. 
464. 

Georgia. —  McFerran  v.  Davis,  70  Ga.  661 ; 
Jones  V.  Dougherty,  10  Ga.  273. 

Illinois. —  Beach  v.  Bestor,  45  HI.  341 ; 
Juillard  v.  Walker,  54  111.  App.  517. 

loioa. —  Van  Winkle  v.  Iowa  Iron,  etc., 
Fence  Co.,  56  Iowa  245,  9  N.  W.  211;  Price 
V.  Parker,  11  Iowa  144. 

Kentucky. —  Reinhard  v.  State  Bank,  6 
B.  Mon.  (Ky. )  252  (preferred  creditor)  ; 
U.  S.  Bank  r.  Huth,  4  B.  Mon.  (Ky.)  423; 
Stewart  v.  Hall,  3  B.  Mon.  (Ky.)  218;  Scott 
V.  Baldwin,  6  Ky.  L.  Rep.  214. 

Louisiana. —  Oliver  v.  Lake,  3  La.  Ann.  78 ; 
Fellows  V.  Commercial,  etc..  Bank,  6  Rob. 
(La.)  246. 

Maine. —  Copeland  v.  Weld,  8  Me.  411 
( preferred  creditor ) . 

Maryland. — Kalkman  v.  McElderry,  16  Md. 
56;  Houston  v.  Nowland,  7  Gill  &  J.  (Md.) 
480. 

Massachusetts. —  New  England  Bank  v. 
Lewis,  8  Pick.  (Mass.)  113  (preferred  cred- 
itor) ;  Ward  v.  Lewis,  4  Pick.  (Mass.)  518 
(preferred  creditor).  Contra,  Faulkner  v. 
Hvman,  142  Mass.  53,  6  N.  E.  846 ;  Russell  V. 
Woodward,  10  Pick,  (Mass.)  408, 

Michigan. —  Suydam  v.  Dequindre,  Harr. 
(Mich.)  347. 

Missouri. —  Kingman  v.  Cornell-Tebbetts, 
etc.,  Co.,  (Mo.  1899)  51  S.  W.  727;  Feary  v. 
O'Neill,  149  Mo.  467,  50  S.  W.  918;  Gale  t;. 
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in  all  the  cases  holding  that  assent  by  creditors  is  necessary,  and  that  the  assent  of 
creditors  may  be  presumed,  the  prevailing  doctrine  is  that  this  presumption  can 
be  indulged  only  in  respect  of  assignments  in  trust  for  the  benefit  of  creditors, 
which  unreservedly  devote  assigned  property  to  payment  of  creditors,  with  or 
without  preferences.*^^    And  where  assent  or  acceptance  by  the  creditors  is  con- 


Mensing,  20  Mo.  461,  64  Am.  Dee.  197;  Major 
V.  Hill,  13  Mo.  247;  Duvall  v.  Eaisin,  7  Mo. 
449. 

'New  Hampshire. —  When  assignment  is 
made  in  conformity  to  statute.  Frink  v. 
Buss,  45  N.  H.  325;  Brown  v.  Warren,  43 
N.  H.  430.  Aliter,  when  not  in  conformity 
to  statute.  Johnson  v.  Farley,  45  N.  H.  505; 
Derry  Bank  v.  Davis,  44  N.  H.  548 ;  Spinney 
v.  Portsmouth  Hosiery  Co.,  25  N.  H.  9. 

New  York. —  Cunningham  v.  Freeborn,  1 1 
Wend.  (N.  Y.)  240  [affirming  3  Paige  (N.  Y.) 
557];  Nicoll  t;.  Mumford,  4  Johns.  Ch. 
(N.  Y.)  522.  See  also  Morrison  v.  Brand,  5 
Daly  (N.  Y.)  40  [affirmed  in  56  N.  Y.  657]  ; 
Mills  V.  Argall,  6  Paige  (N.  Y.)  577,  an  as- 
signment by  a  limited  partnership  purporting 
to  be  for  the  benefit  of  a  special  partner. 

North  Carolina. —  Moore  r.  McDuffy,  10 
K  C.  578. 

Ohio. —  Fleming  v.  Stiefel,  8  Ohio  Dec. 
(Reprint)  779,  9  Cine.  L.  Bui.  350. 

Pennsylvania. —  Klapp  v.  Shirk,  13  Pa.  St. 
589;  North  v.  Turner,  9  Serg.  &  R.  (Pa.) 
244,  preferred  creditor. 

Rhode  7s Zand.— Smith  v.  Millett,  11  R.  I. 
528. 

South  Carolina. —  Cimpare  Beall  v.  Lown- 
des, 4  S.  C.  258,  holding  that  a  creditor  for 
whose  benefit  a  trust  has  been  created  will 
not  be  presumed  to  have  renounced  his  bene- 
fits thereunder. 

Tennessee. —  W^ashington  v.  Ryan,  5  Baxt. 
(Tenn.)  622;  Farquharson  v.  McDonald,  2 
Heisk.  (Tenn.)  404;  Shyer  v.  Lockhard,  2 
Tenn.  Ch.  365.  But  all  formalities  must  have 
been  complied  with.  Brevard  v.  Neely,  2 
Sneed  (Tenn.)  164. 

Texas.— Wm.  W.  Kendall  Boot,  etc.,  Co.  v. 
Johnston,  (Tex.  Civ.  App.  1893)  24  S.  W. 
583;  Swearingen  v.  Hendley,  1  Tex.  Unrep. 
Cas.  639. 

Vermont. —  Hall  v.  Denison,  17  Vt.  310. 

Virginia. —  Danoe  v.  Seaman,  11  Gratt. 
(Va.)  778  ;  Phippen  v.  Durham,  8  Gratt.  (Va.) 
457 ;  McCullough  v.  Sommerville,  8  Leigh 
(Va.)  415;  Skipwith  v.  Cunningham,  8  Leigh 
(Va.)  271,  31  Am.  Dec.  642. 

United  States. —  Brooks  v.  Marbury,  11 
W^heat.  (U.  S.)  78,  6  L.-ed.  423,  7  Wheat. 
(U.  S.)  556,  5  L.  ed.  522  (where  deed  was 
made  directly  to  creditors)  ;  Tompkins  v. 
Wheeler,  16  Pet.  (U.  S.)  106,  10  L.  ed.  903; 
Brashear  v.  West,  7  Pet.  (U.  S.)  608,  8  L.  ed. 
801;  Wheeler  v.  Sumner,  4  Mason  (U.  S.) 
183,  29  Fed.  Cas.  No.  17,501  (preferred  cred- 
itor) ;  Gordon  ^.  Coolidge,  1  Sumn.  (U.  S.) 
537,  10  Fed.  Cas.  No.  5,606;  Adams  v.  Blodg- 
ett,  2  Woodb.  &  M.  (U.  S.)  233,  1  Fed.  Cas. 
No.  46,  17  Hunt.  Mer.  Mag.  79,  10  Law  Rep. 

m. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  188. 

The  common  law  presumes  an  acceptance 


by  creditors  of  assignments  in  trust  purely 
for  their  benefit,  so  far  that  other  creditors 
cannot  acquire  an  adverse  lien  by  execution 
or  attachment.  Oliver  v.  Lake,  3  La.  Ann. 
78;  Gonzales  v.  Batts,  (Tex.  Civ.  App.  1899) 
50  S.  W.  403. 

Presumption  is  rebuttable. —  Colorado. — 
Thatcher  v.  Valentine,  22  Colo.  201,  43  Pac. 
1031. 

Illinois. —  Gibson  v.  Rees,  50  111.  383  ;  Juil- 
lard  V.  Walker,  54  HI.  App.  517. 

New  Hampshire. —  Frink  t".  Buss,  45  N.  H. 
325;  Fellows  v.  Greenleaf,  43  N.  H.  421. 

Neiv  York. —  Mills  v.  Argall,  6  Paige 
(N.'Y.)  577. 

South  Carolina.— Begill  v.  Lowndes,  4  S.  C. 
258. 

Tennessee. —  Washington  v.  Ryan,  5  Baxt. 
(Tenn.)  622;  Shyer  v. ■  Lockhard,  2  Tenn.  Ch. 
365. 

Texas. —  Wm.  W.  Kendall  Boot,  etc.,  Co.  v. 
Johnston,  (Tex.  Civ.  App.  1893)  24  S.  W. 
583. 

United  States. —  Adams  v.  Blodgett,  2 
Woodb.  &  M.  (U.  S.)  233,  1  Fed.  Cas.  No.  46, 
17  Hunt.  Mer.  Mag.  79,  10  Law  Rep.  69.  See 
also  Marbury  v.  Brooks,  11  Wheat.  (U.  S.) 
78,  6  L.  ed.  423,  7  Wheat.  (U.  S.)  556,  5 
L.  ed.  522. 

63.  Objections  militating  against  the  pre- 
sumption of  assent  are  given  in  the  following 
cases : 

Alabama. — Imposing  conditions  prejudicial 
to  creditors.  Abercrombie  v.  Bradford,  16 
Ala.  560 ;  Mauldin  v.  Armistead,  14  Ala.  702. 
Made  to  delay,  hinder,  or  defraud  creditors. 
Ashley  v.  Robinson,  29  Ala.  112,  65  Am.  Dec. 
387 ;  Benning  v.  Nelson,  23  Ala.  801 ;  Town- 
send  V.  Harwell,  18  Ala.  301.  Postponing 
time  of  payment  of  debts.  Rankin  v.  Lodor, 
21  Ala.  380;  Elmes  V.  Sutherland,  7  Ala. 
262;  Kemp  V.  Porter,  7  Ala.  138.  Reserva- 
tion made  for  assignor's  support.  Richards 
V.  Hazzard,  1  Stew.  &  P.  (Ala.)  139. 

Arkansas. — McReynolds  v.  Dedman,  47  Ark. 
347,  1  S.  W.  552  (surplus  reserved  to  debtor) ; 
McCain  v.  Pickens,  32  Ark.  399  (exacting  re- 
lease). 

Delaware. —  Where  there  is  contrivance  to 
prefer  creditors,  preferences  being  forbidden 
by  statute.  Waters  v.  Comly,  3  Harr.  (Del.) 
117. 

Georgia. —  Where  creditors  were  required 
to  file  claim  and  release  debtor  within  spec- 
ified time.  McBride  v.  Bohanan,  50  Ga.  527 : 
Miller  v.  Conklin,  17  Ga.  430,  63  Am.  Dee. 
248. 

Iowa. —  Where  there  is  a  conditional  as- 
signment, the  statute  forbidding  such.  Wil- 
liams r.  Gartrell,  4  Greene  (Iowa)  287. 

Kansas. —  Emporia  First  Nat.  Bank  r.  Ri- 
denour,  46  Kan.  707,  27  Pac.  150,  made  to 
hinder,  delay,  or  defraud  creditors. 

Maine. —  Whitney  r.  Kelley,  67  Me.  377 
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sidered  essential  to  the  taking  effect  and  completion  of  tlie  assignment  the  assign- 
ment may  be  revoked  at  any  time  prior  to  such  assent  or  acceptance.*^* 

2.  By  Whom  Made  —  a.  Agent,  Attorney,  or  Trustee.  It  has  oeen  held  that 
the  necessary  assent  or  acceptance  on  behalf  of  the  creditors  may  be  made  by 
the  agent  or  attorney  of  such  creditors.^^  So,  too,  it  has  been  held  in  some  cases 
that  the  assent  or  acceptance  by  the  assignee  or  trustee  on  behalf  of  and  for  the 
creditors  ma}^  suffice.^^ 

b.  Part  Only  of  Creditors.  Under  the  rule  heretofore  stated  requiring  the 
assent  of  creditors,^^  in  the  absence  of  a  statutory  provision,^  or  of  a  provision  in 
the  instrument  of  assignment,^^  or  of  some  controlling  circumstances  arising  from 


(distributing  assets  other  than  as  provided 
by  statute);  Todd  i;.  Buekman,  11  Me,  41 
(stipulating  for  extension  upon  payment  of 
dividend  upon  claim). 

Massachusetts. —  Compare  Widgery  v.  Has- 
kell, 5  Mass.  144,  4  Am.  Dee.  41. 

Missouri. —  Where  a  condition  of  release  is 
imposed.  Drake  v.  Rogers,  6  Mo.  317;  Swear- 
ingen  v.  Slicer,  5  Mo.  241. 

New  Eampshire. —  Brown  v.  Warren  43 
N.  H.  430  (limiting  trustee's  responsibility) ; 
Fellows  V.  Greenleaf,  43  N.  H.  421  (contain- 
ing conditions  unfavorable  to  creditors)  ; 
Spinney  v.  Portsmouth  Hosiery  Co.,  25  N.  H. 
9  (limiting  responsibilitv  of  trustee)  ;  Hurd 
V.  Silsby,  10  N.  H.  108,  34  Am.  Dec.  142  (ex- 
acting release) . 

N'eto  York. — Where  creditors,  sharing  any 
surplus  over  certain  preferences,  were  re- 
quired to  release  the  debtor.  Wakeman  v. 
Grover,  4  Paige  (N.  Y.)  23. 

Pennsylvania.—  Sheerer  v.  Lautzerheizer,  6 
Watts  (Pa.)  543  (extending  statutory  period 
in  which  to  execute  trust)  ;  McAllister  v. 
Marshall,  6  Binn.  (Pa.)  338,  6  Am.  Dec.  458 
(reserving  portion  of  property  to  use  of  as- 
signor's family ) . 

Rhode  Island. —  Where  releases  exacted. 
Smith  V.  Millett,  11  R.  I.  528;  Sadlier  v. 
Fallon,  4  R.  I.  490. 

Texas.— Tittle  v.  Vanleer,  89  Tex.  174,  29 
S.  W.  1065,  34  S.  W.  715,  37  L.  R.  A.  337 
(failing  to  comply  with  statutory  provisions 
as  to  disposal  of  surplus)  ;  Alliance  Milling 
Co.  V.  Eaton,  86  Tex.  401,  25  S.  W.  614,  24 
L.  R.  A.  369  (providing  for  sale  of  partner- 
ship property  in  usual  course  of  trade)  ; 
Green  v.  Banks,  24  Tex.  508  (fraudulent  in- 
tent known  to  trustee)  ;  Baldwin  v.  Peet,  22 
Tex.  708,  75  Am.  Dec.  806  (participation  of 
trustee  in  assignor's  fraud) . 

Vermont. — Towne  v.  Rublee,  51  Vt.  62  (lim- 
iting creditors'  total  demands  as  to  amount)  ; 
Hall  v.  Denison,  17  Vt.  310  (exacting  re- 
lease) . 

United  States. — Bodley  v.  Goodrich,  7  How. 
(U.  S.)  276,  12  L.  ed.  699  (providing  for  con- 
tinuance of  business  and  satisfaction  of  cred- 
itors by  payment  of  dividends  pro  rata)  ; 
Burd  V.  Smith,  4  Dall.  (U.  S.)  76,  1  L.  ed. 
748  (reserving  surplus  over  to  creditors  who 
should  not  accept  in  reasonable  time)  ;  Scale 
-  V.  Vaiden,  4  Woods  (U.  S.)  659,  10  Fed.  831 
(stipulating  for  releases)  ;  Halsey  v.  Fair- 
banks, 4  Mason  (U.  S.)  206,  11  Fed.  Cas. 
No.  5,964  (exacting  release)  ;  Lawrence  v. 
Davis,  3  McLean  (U.  S.)  177,  15  Fed.  Cas. 
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No.  8,137  (requiring  majority  of  creditors  to 
sanction  assignment  before  it  should  take 
effect) . 

64.  Right  to  revoke. —  Ashley  v.  Robinson, 
29  Ala.  112,  65  Am.  Dec.  387;  Jones  v. 
Dougherty,  10  Ga.  273;  Gibson  v.  Chedic,  1 
Nev.  497,  90  Am.  Dec.  503;  Mills  v.  Haines, 
3  Head  (Tenn.)  331;  Brevard  v.  Neely,  2 
Sneed  (Tenn.)  1C4.  Compare  Union,  etc., 
Bank  v.  Allen,  77  Miss.  442,  27  So.  631. 

As  to  right  to  revoke,  generally,  see  infra, 
X,  B,  2. 

When  an  assignment  gives  creditors  a  cer- 
tain time  for  consideration  and  acceptance, 
the  assignor  cannot,  before  the  expiration  of 
such  time,  revoke  the  assignment.  Smith  v. 
Millett,  11  P.  I.  528. 

By  attorney. —  Hatch  v.  Smith,  5  Mass.  42; 
Vernon  v.  Morton,  8  Dana  (Ky.)  247;  John- 
son r.  Or-'lby,  3  P.  Wms.  277 ;  Parrot  v.  Wells, 
2  Vern."l27. 

65.  By  agent. —  Cannon  v.  Deming,  3  S.  D. 
421,  53  N.  W.  863;  Feary  v.  O'Neill,  149  Mo. 
467,  50  S.  W.  918. 

66.  By  assignee.— Brown  v.  Chamberlain,  9 
Fla.  464;  Schoolfield  v.  Hirsh,  71  Miss.  55, 
14  So.  528,  42  Am.  St.  Rep.  450;  Scull  v. 
Reeves,  3  N.  J.  Eq.  84,  29  Am.  Dec.  694; 
California  Bank  v.  Marshall,  1  Tex.  Civ.  App. 
704,  23  S.  W.  246  [folloived  in  Alliance  Mill- 
ing Co.  t:  Eaton,  (Tex.  Civ.  App.  1893)  23 
S.  W.  455].  See  also  Reinhard  v.  State  Bank, 
6  B.  Mon.  (Ky.)  252;  Scott  v.  Baldwin,  6  Ky. 
L.  Rep.  214.  And  compare  Solinsky  v.  Lin- 
coln Sav.  Bank,  85  Tenn.  368,  4  S.  W.  836,  to 
the  effect  that  fraud  of  assignee  will  prevent 
his  acceptance  from  being  treated  as  the  ac- 
ceptance by  creditors.  But  see  Brown  v.  War- 
ren, 43  N.  H.  430;  Baldwin  v.  Peet,  22  Tex. 
708,  75  Am.  Dec.  806. 

Where  the  assignee  is  also  a  creditor,  and 
is  to  share  as  such  in  tne  proceeds  of  the 
property  his  signature  will  be  taken  as  that 
of  an  assignee,  and  of  a  creditor  also.  Hast- 
ings -y.  Baldwin,  17  Mass.  552;  Everett  v. 
Walcott,  15  Pick.  (Mass  )  94;  Harris  v.  Sum- 
ner, 2  Pick.  (Mass.)  129. 

67.  See  supra,  II,  F,  1. 

68.  See  list  of  statutes  cited  supra,  note  6, 
p.  120. 

69.  Fellows  v.  Commercial,  etc.,  Bank,  6 
Rob.  (La.)  246.  But  the  rights  of  creditors 
under  a  general  assignment  of  the  debtor  pre- 
ferring certain  creditors  are  in  no  way  af- 
fected-by  a  general  recital  in  the  assignment 
that  "  the.  creditors  have  assented  to  the  terms 
herein  stated,"  where  it  does  not  appear  that 
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tlie  nature  of  the  transaction  itself,''^  which  requires  that  all  the  creditors  should 
give  their  assent,'^  it  is  not  essential  to  the  validity  of  an  assignment  for  the  bene- 
lit  of  creditors  that  each  and  every  one  of  the  creditors  should  give  his  assent 
thereto.'"' 

S.  Sufficiency.  It  seems  that  any  act,  conduct,  or  declaration  on  the  part  of 
a  creditor,  indicating  that  he  has  consented  to  the  assignment  made  for  his  bene- 
lit,  will  constitute  a  sufficient  acceptance ; ''^  and  it  has  been  repeatedly  held  that 


any  of  the  creditors  were  present  at  the  mak- 
ing of  the  assignment,  or  actually  assented  to 
its  terms.  Lehman  v.  Tallassee  Mfg.  Co.,  64 
Ala.  567.    See  also  infra,  VII. 

Where  assignment  itself  requires  that  the 
majority  of  the  creditors  shall  assent  before 
it  takes  effect,  such  assent  must  be  proved 
aihrmatively.  Lawrence  v.  Davis,  3  McLean 
(U.  S.)  177,  15  Fed.  Cas.  No.  8,137. 

70.  Assent  of  all  creditors. — Pitts  v.  Viley, 
4  Bibb  (Ky.)  446;  Quincy  v.  Hall,  1  Pick. 
(Mass.)  357,  11  Am.  Dec.  198;  Seale  v.  Vai- 
den,  4  Woods  (U.  S.)  659,  10  Fed.  831. 

This  rule  has  been  applied  where  assign- 
ment is  conditional.  Williams  v.  Gartrell,  4 
Greene  (Iowa)  287.  Where  assignment  is  of 
partnership  property,  not  according  to  the 
provisions  of  the  statute.  Derry  Bank  v. 
Davis,  44  N.  H.  548.  Where  debtor  sought  to 
postpone  the  payment  ox  his  debts  by  convey- 
ing property  in  trust  to  secure  or  pay  them. 
Eankin  v.  Lodor,  21  Ala,  380.  Where  deed 
provided  that  assignor  shall  have  use  of  prop- 
ertv  for  a  certain  time  after  its  execution. 
Hodge  V.  Wyatt,  10  Ala.  271;  Lockhart  v. 
Wyatt,  10  Ala.  231,  44  Am.  Dec.  481.  Where 
instrument  provided  for  distribution  of  prop- 
erty in  a  manner  other  than  that  provided  by 
law.  Whitney  v.  Kelley,  67  Me.  377.  See 
also  Tittle  v.  Vanleer,  89  Tex.  174,  29  S.  W. 
1065,  34  S.  W.  715,  37  L.  R.  A.  337.  Where 
part  of  property  is  conveyed  for  use  of  as- 
signor's family.  McAllister  v.  Marshall,  6 
Binn.  (Pa.)  338,  6  Am.  Dec.  458. 

71.  Acceptance  by  every  creditor  but  one 
cannot  be  considered  as  an  acceptance  by  all 
the  creditors.  Naylor  v.  Fosdick,  4  Day 
(Conn.)  146,  4  Am.  Dec.  187.  But  such  a 
non-assenting  creditor  may  be  estopped  to 
deny  his  assent  to  the  assignment.  Condict  v. 
Flower,  106  111.  105.  See  also  Adams  v.  Blod- 
gett,  2  Woodb.  &  M.  (U.  S.)  233,  1  Fed.  Cas. 
No.  46,  17  Hunt.  Mer.  Mag.  79,  10  Law  Rep. 
69. 

72.  Assent  of  every  creditor  unnecessary. 

—  Rankin  v.  Lodor,  21  Ala.  380;  Naylor  v. 
Fosdick,  4  Day  (Conn.)  146,  4  Am.  Dec.  187; 
Hastings  v.  Belknap,  1  Den.  (N.  Y.)  190; 
Lynch  v.  Payne,  (Tex,  Civ.  App.  1899)  49 
S,  W.  406;  White  v.  Sterzing,  11  Tex.  Civ. 
App.  553,  32  S.  W.  909;  Halsey  v.  Fairbanks, 
4  Mason  (U.  S.)  206,  11  Fed.  Cas.  No.  5,964  ; 
Adams  v.  Blodgett,  2  Woodb.  &  M.  (U.  S.) 
233,  1  Fed.  Cas.  No.  46,  17  Hunt,  Mer,  Mag, 
79,  10  Law  Rep.  69.  Contra,  Bradley  v. 
Ames,  50  Mo.  387. 

Acceptance  by  part  only  of  the  creditors  is 
sufficient  to  validate  the  trust  as  to  them. 
Mauldin  v.  Armistead,  14  Ala,  702 ;  Hodge  v. 
Wyatt,  10  Ala.  271;  Hastings  v.  Baldwin,  17 
Mass.   552;    Edwards  v.  Mitchell,    1  Gray 


(Mass.)  239;  Spinney  r.  Portsmouth  Hosiery 
Co.,  25  N.  H.  9;  McAllister  v.  Marshall,  6 
Binn.  (Pa.)  338;  Martin-Brown  Co.  v.  Hen- 
derson, 9  Tex.  Civ.  App,  130,  28  S.  W.  695; 
Hamilton-Brown  Shoe  Go.  v.  Mayo,  8  Tex. 
Civ.  App.  164,  27  S.  W.  781.  Even  though 
other  creditors  refuse  to  participate  in  the 
deed,     Mauldin  v.  Armistead,  14  Ala.  702. 

73.  Connecticut. —  Greene  v.  A.  &  W, 
Sprague  Mfg,  Co.,  52  Conn.  330, 

Illinois. —  Beach  v.  Bestor,  45  111.  341. 

loiva. — Van  Winkle  v.  Iowa  Iron,  etc.,  Fence 
Co.,  56  Iowa  245,  9  N,  W.  211. 

Maine. —  Haughton  v.  Davis,  23  Me,  28. 

Massachusetts. —  Nutter  v.  King,  152  Mass. 
355,  25  N.  E.  617. 

New  York. —  Morrison  V.  Brand,  5  Daly 
(N.  Y.)  40  [affirmed  in  56  N.  Y.  657]. 

South  Dakota. —  Cannon  v.  Deming,  3  S.  D. 
421,  53  N.  W.  863. 

Texas.— Bfxrher  v.  Hutchins,  66  Tex.  319,  1 
S.  W.  275. 

But  see  as  to  what  is  not  sufficient  ac- 
ceptance. Fall  River  Iron  Works  Co.  v. 
Croade,  15  Pick.  (Mass,)  11;  McCreery  v. 
Garvin,  39  S.  C.  375,  17  S.  E.  828. 

Assent  by  a  creditor  corporation  may  be 
sufficient,  notwithstanding  the  fact  that  the 
board  which  voted  in  favor  of  the  assent  was 
illegally  elected ;  or  that  the  corporation  had 
suspended  payment,  if  no  receiver  for  it  had 
been  appointed.  Greene  r.  A.  &  W.  Sprague 
Mfg.  Co.,  52  Conn.  330. 

Assent  may  be  express  or  implied.  Nelson 
V.  Dunn,  15  Ala.  501;  Nutter  v.  King,  152 
Mass.  355,  25  N.  E.  617;  Guiterman  r.  Lan- 
dis,  2  Pearson  (Pa.)  188  [reversed  in  1  Wkly. 
Notes  Cas.  (Pa.)  622];  Murphy  v.  Arkansas 
City  Milling  Co.,  (Tex.  Civ.  App.  1894)  26 
8.  W.  853. 

Formal  assent  is  not  required. —  Reinhard 
V.  State  Bank,  6  B,  Mon.  ( Ky. )  252 ;  Haskell 
V.  Hill,  169  Mass.  124,  47  N.  E.  586;  Cun- 
ningham V.  Freeborn,  1  Edw,  (N,  Y,)  256 
[affirmed  in  3  Paige  (N,  Y.)  557  (affirnud 
in  11  Wend.  (N.  Y.)  240)];  Tompkins 
V.  Wheeler,  16  Pet.  (U.  S.)  106,  10  L.  ed, 
903. 

Oral  assent  may  be  sufficient. —  Wiley  v. 
Collins,  11  Me.  193;  Nutter  v.  King,  "^152 
Mass.  355,  25  N.  E.  617;  Jones  v.  Tilton,  139 
Mass.  418,  1  N.  E.  741. 

Partly  oral  and  partly  written  assent  may 
be  sullicient.  Adams  r.  Blodgett,  2  Woodb. 
&  M,  (U.  S.)  233.  1  Fed.  Cas,  No.  46,  17 
Hunt.  Mev.  Mag.  79.    0  Law  Rep,  69, 

Suit  by  a  preferred  creditor  to  have  a  re- 
ceiver appointed  after  an  assignee  refused  to 
qualify  i^^  an  aece])tnnce  of  the  provisions  of 
the  deed  of  assiguuiont,  barring  any  remedies 
against  the  assignor,  unless  the  deed  is  im- 
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it  is  not  necessary  that  lie  should  sign  the  instrument  of  assignment,'^^  or  that  his 
consent  sliould  appear  upon  the  face  of  the  assign  men  t,'^^  or  be  otherwise  reduced 
to  writing,'^  and  the  assent  of  the  creditors  may,  it  seems,  be  conditional  or 
qualitied." 

■  4.  Time  of.  Under  the  rule  requiring  assent  ''^  it  is  not  necessary  to  the  valid- 
ity of  an  assignment  for  the  benefit  of  creditors  that  the  creditors  should  be 
technically  parties  to  the  deed,^^  or  that  they  should  have  notice  of  the  execu- 
tion of  the  deed,^^  or  that  their  ass^t  should  in  any  manner  be  given  to  the 
assignment  at  the  time  of  the  execution  of  the  deed,^^  provided  they  afterward 
assent      and  this  assent  has  been  held  to  be  sufficient  if  given  before  any  attach- 


peached  for  fraud.   Ewing  v.  Walker,  60  Ark. 
503,  31  S.  W.  45. 
Where  three  instruments  of  assignment, 

alike  in  all  respects,  were  executed  at  the 
same  time,  and  one  was  retained  by  the 
debtor,  one  by  his  assignee,  and  one  by  their 
attorney,  it  was  held  that  the  creditors  sign- 
ing the  part  taken  by  the  attorney  as  well 
became  parties  to  the  assignment  as  those 
executing  that  in  the  hands  of  the  assignee. 
Page  V.  Weymouth,  47  Me.  238. 

Revoking  assent. —  A  creditor  who  accepts 
the  terms  of  a  conveyance  for  the  benefit  of 
assenting  creditors  cannot  rescind  the  con- 
sent because  of  danger  that  non-assenting 
creditors  may  cancel  the  conveyance.  Greene 
r.  A.  &  W.  Sprague  Mfg.  Co.,  52  Conn.  330. 
And  compare  Guiterman  v.  Landis,  2  Pearson 
(Pa.)  188  \reversed  in  1  Wkly.  Notes  Cas. 
(Pa.)  622]. 

74.  Signature  unnecessary. —  Alabama. — 
Shearer  v.  Loftin,  26  Ala.  703 ;  Pope  v.  Bran- 
don, 2  Stew.  (Ala.)  401,  20  Am.  Dec.  49. 

Arkansas. — Hempstead  v.  Johnston,  18  Ark. 
123,  42  Am.  Dec.  458. 

Maine. —  Wiley  v.  Collins,  11  Me.  193. 

Missouri. —  Duvall  v.  Raisin,  7  Mo.  449. 
In  a  conversance  to  trustees  for  the  benefit  of 
creditors  it  was  required  that  the  creditors 
should  sign  it,  in  order  to  receive  any  benefit 
from  it,  but  none  signed  it.  It  Avas  held  that 
this  did  not  render  the  conveyance  void  as 
matter  of  law.  Gale  v.  Mensing,  20  Mo.  461, 
64  Am.  Dec.  197. 

North  Carolina.  —  Moore  v.  Hinnant,  89 
N.  C.  455. 

South  Carolina. — Tennatit  v.  Stoney,.  1  Rich. 
Eq.  (S.  C.)  222,  44  Am.  Dec.  213. 

Texas. — Although  an  assignment  evidently 
contemplates  that  it  shall  be  signed  by  cred- 
itors, they  may  accept  its  provisions  with- 
out signing  it;  and  such  assignment,  provid- 
ing that  it  shall  be  accepted  or  acceded  to  by 
creditors,  is  valid.  Windham  v.  Patty,  62 
Tex.  490. 

Vermont. — Where  an  agreement  was  made 
whereby  a  debtor  was  to  convey  property  to 
a  trustee  for  the  benefit  of  creditors  named 
in  a  schedule  contained  therein,  the  same  to 
be  signed  by  all  the  creditors,  in  order  to  be 
binding,  it  was  held  that,  if  one  of  said 
creditors  refused  to  sign,  the  purchase  of  his 
claim  by  another  of  said  creditors,  and  the 
signing  of  the  agreement  by  him,  would  be 
equally  effective.    Towne  v.  Rublee,  51  Vt.  62. 

75.  Need  not  appear  upon  face  of  assign- 
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ment. — Alabama. —  Shackelford  v.  Planters', 
etc..  Bank,  22  Ala.  238. 

Georgia. —  Jones  v.  Dougherty,  10  Ga.  273. 

Kentucky. — Stewart  v.  Hall,  3  B.  Mon.  (Ky.) 
218. 

Louisiana. —  Layson  v.  Rowan,  7  Rob. 
(La.)  1. 

Neio  York. —  Mcoll  v.  Mumford,  4  Johns. 
Ch.  (N.  Y.)  522. 

^¥est  Virginia. —  Zell  Guano  Co,  v.  Heath- 
erly,  38  W.  Va,  409,  18  S.  E.  611. 

United  States. —  Brashera  v.  West,  7  Pet. 
(U.  S.)  608,  8  L.  ed.  801;  Wheeler  v.  Sum- 
ner, 4  Mason  (U.  S.)  183,  29  Fed.  Cas.  No. 
17,501. 

Contra,  Widgery  v.  Haskell,  5  Mass.  144,  4 
Am.  Dee.  41. 

76.  Assent  in  writing. — Sanborn  v.  Norton, 
59  Tex.  308.  Aliter  where  written  consent  is 
required  by  the  provisions  of  the.  deed 
(Brewer  v.  Pitkin,  11  Pick.  (Mass.)  298; 
McCreery  v.  Garvin,  39  S.  C.  375,  17  S.  E. 
828 ) ,  or  by  statute  ( Haynie  v.  Blum,  ( Tex. 
Civ.  App.  1894)  28  S.  W.  368). 

77.  Conditional  or  qualified  assent. —  Rap- 
ley  V.  Cummins,  11  Ark,  689;  Deering  v.  Cox, 

6  Me,  404;  American  Bank  v.  Doolittle,  14 
Pick.  (Mass.)  123. 

78.  See  supra,  II,  F,  1. 

79.  Parties  to  deed. —  Wheeler  v.  Sumner, 
4  Mason  (U.  S.)  183,  29  Fed.  Cas.  No.  17,501; 
BroAvn  v.  Minturn,  2  Gall.  (U,  S,)  557,  4 
Fed,  Cas.  No.  2,021. 

80.  Notice  of  execution  of  deed. —  Mar- 
bury  V.  Brooks,  7  Wheat.  (U.  S.)  556,  5  L.  ed. 
522. 

Creditor  may  disclaim  it  within  a  reason- 
able time  after  the  fact  comes  to  his  knowl- 
edge.   Major  V.  Hill,  13  Mo.  247. 

81.  Need  not  assent  at  time  of  execution 
of  deed. —  Wheeler  v.  Sumner,  4  Mason  (U.  S.) 
183,  29  Fed.  Cas.  No.  17,501. 

But  where  a  conveyance  is  made  directly  to 
creditors  by  an  insolvent  debtor,  their  assent 
must  be  given  at  the  time  of  the  assignment. 
Jones  V.  Dougherty,  10  Ga.  273.  And  com- 
pare Nicoll  V.  Mumford,  4  Johns,  Ch.  ( N.  Y. ) 
522;  Cunningham  V.  Freeborn,  11  Wend. 
(N.  Y.)  240  [affirming  3  Paige  (N.  Y.)  557 
{affirming  1  Edw.  (N.  Y.)  256)]- 

82.  Subsequent  assent. — McKinley  v.  Combs, 
1  T.  B.  Mon.  (Ky.)  105;  Marbury  v.  Brooks, 

7  Wheat.  (U.  S.)  556,  5  L.  ed.  522. 
Within  reasonable  time. —  The  beneficiaries 

named  in  a  deed  of  trust  are  entitled  to  a 
reasonable  time  after  its  execution  to  assent 
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ment  of  the  property  inchided  in  the  assignment,^^  or  at  any  time  within  the 
period  allowed  by  the  deed    or  by  statute,  if  any,  for  giving  such  assent.^ 

5.  What  Effect  Upon  Proceedings  by  Attachment,  etc.  Where  the  assent  of 
all  creditors  is  necessary,^^  in  the  absence  of,  or  prior  to,  such  assent,  the  property 
is  subject  to  attachment,  execution,  or  garnishment  at  the  suit  of  any  creditor  of 
the  assignor.^*  But,  where  assent  of  part  only  of  the  creditors  is  required  to  vali- 
date the  assign  men  c,^^  a  non-assenting  creditor  may  attach  the  property  under 
attachment,  execution,  or  garnishment  process,  and  will  thereby  gain  priority  over 
such  creditors  as  subsequently  assent  or  become  parties  to  the  assignment,^^  but 
not  over  those  creditors  who  have  assented  or  become  parties  to  the  assignment 
prior  to  the  attachment  of  the  property.^^  So  under  any  rule  requiring  assent, 
whether  of  some  or  of  all  of  the  creditors,  if  an  attachment  is  made  or  trustee 


to,  or  dissent  from,  the  same.  Wm.  W.  Ken- 
dall Boot,  etc.,  Co.  V.  Johnston,  (Tex.  Civ. 
App.  1893)  24  S.  W.  583. 

83.  Prior  to  attachment. — Spinney  v.  Ports- 
mouth Hosiery  Co.,  25  N.  H.  9;  Brown  v. 
Minturn,  2  Gall.  (U.  S.)  557,  4  Fed.  Cas. 
ISo.  2,021;  Wheeler  v.  Sumner,  4  Mason 
(U.  S.)  183,  29  Fed.  Cas.  No.  17,501.  Contni, 
under  Mass.  Stat.  (1836),  e.  298,  Shattuek  i\ 
Freeman,  1  Mete.  (Mass.)  10.  But  compare 
Skipwith  V,  Cunningham,  8  Leigh  (Va. )  271, 
31  Am.  Dec.  642,  holding  that  where  an  as- 
signment for  the  benefit  of  creditors  has  been 
executed  before  the  lien  on  a  judgment 
against-  the  grantor  attaches,  it  will  prevail 
against  the  judgment,  both  at  law  and  in 
equity,  although  not  assented  to  by  the  bene- 
ficiaries in  the  deed  of  assignment  until  after 
the  judgment  was  rendered. 

84.  Where  a  deed  provides  that  creditors 
may  become  parties  thereto  by  executing  the 
same  within  sixty  days  from  its  date,  or 
within  such  further  time,  if  any,  as  the  trus- 
tees may  allow  in  writing,  the  trustees  may, 
in  their  discretion,  make  several  extensions 
to  enable  creditors  to  come  in.  National 
Union  Bank  v.  Copeland,  141  Mass.  257,  4 
N.  E.  794.  But  where,  in  a  conveyance  for 
the  benefit  of  creditors,  terms  are  prescribed 
for  their  acceptance,  but  no  time  is  fixed 
within  which  they  are  to  accept,  if  they  have 
never  dissented  they  may  at  any  time  accept 
before  the  fund  is  distributed,  provided  they 
have  not  thereby  placed  other  persons  in  a 
worse  condition  than  they  would  have  been 
in  if  the  acceptance  had  been  given  earlier. 
Tennant  v.  Stoney,  1  Rich.  Eq.  (S.  C.)  222, 
44  Am.  Dec.  213.' 

Before  record  of  deed. —  Where  an -assign- 
ment provides  for  the  payment  of  the  debts 
of  such  creditors  as  shall,  Vv^ithin  a  certain 
time,  assent  to  the  term's  of  the  conveyance, 
there  is  no  reason  why  creditors  must  assent 
before  the  assignment  is  recorded.  Haven  v. 
Richardson,  5  N.  H.  113. 

85.  Within  statutory  period. — Page  v.  Wev- 
niouth,  47  Me.  238;  McElwee  v.  McGill,  57 
S.  C.  6,  35  S.  E.  401;  Moody  r.  Templeman, 
23  Tex.  Civ.  App.  374,  56  S.  W.  588. 

A  deed  giving  trustees  more  than  the  stat- 
utory period  of  one  year  in  wbicli  to  execute 
the  trust  is  void  as  against  tliose  creditors 
who  did  not  join  in  and  accept  it.  Sheerer  v. 
Lautzerheizer,  6  Watts  (Pa.)  543. 


86.  See  swpra,  II,  F,  2,  b. 

Where  assent  of  creditors  is  not  necessary 

to  the  validity  of  the  assignment  [see  supra, 
11,  F,  2,  b]  a  subsequent  attachment  by  a 
creditor  of  the  assignor  will  not  hold  the 
property  assigned.  England  V.  Reynolds,  38 
Ala.  370;  Webster  v.  Harkness,  3  Mackey 
(D.  C.)  220.  See  also  Adams  v.  Blodgett,  2 
Woodb.  &  M.  (U.  S.)  233,  1  Fed.  Cas.  No.  46, 
17  Hunt.  Mer.  Mag.  79,  10  Law  Rep.  69. 

87.  When  property  may  be  attached. — 
Hart  V.  Bates,  33  La.  Ann.  473;  Vincent  v. 
Gandolfo,  12  La.  Ann.  526 ;  Austin  v.  Bell,  20 
Johns.  (N.  Y.)  442,  11  Am.  Dec.  297 ;  Mc- 
Allister V.  Marshall,  6  Binn.  (Pa.)  338,  6  Am. 
Dec.  458. 

88.  See  supra,  II,  F,  2,  b. 

89.  Priority  of  non-assenting  attaching 
creditor. —  Connecticut. —  Waterman  v.  A.  & 
W.  SpragTie  Mfg.  Co.,  55  Conn.  554,  12  Atl. 
240. 

Maine. —  Copeland  v.  Weld,  8  Me.  411; 
Jewett  V.  Barnard,  6  Me.  381. 

Massachusetts. —  Douglas  v.  Simpson,  121 
Mass.  281;  Stanfield  v.  Simmons,  12  Gray 

(Mass.)    442;    Boyden  v.-  Moore,   11  Pick. 

(Mass.)  362;  Bradford  v.  Tappan,  11  Pick. 

(Mass.)  76;  Quincyt'.  Hall,  1  Pick.  (Mass.) 
357,  11  Am.  Dec.  198.  But  where  a  debtor 
assigned  property  to  creditors  whose  claims, 
including  those  for  expense  and  compensation 
in  executing  the  trust,  would  absorb  the 
whole  of  the  property,  such  property  is  pro- 
tected by  such  assignment  from  the  subse- 
quent attachment  of  a  dissenting  creditor. 
Everett  v.  Walcott,  15  Pick.  (Mass.)  94; 
Foster  v.  Saco  Mfg.  Co.,  12  Pick.  (Mass.) 
451. 

Texas. —  Willis  v.  Murphy,  (Tex.  Civ.  App. 
1894)  28  S.  W.  362;  Murphy  r.  Arkansas 
City  Milling  Co.,  (Tex.  Civ.  App.  1894)  26 
S.  W.  853:  Schneider  i:  McCoulsky,  6  Tex. 
Civ.  App.  501,  26  S.  W.  170. 

Vermont. —  Bellows  Falls  Bank  r.  Deming, 
17  Vt.  366. 

Contra,  Rankin  r.  Lodor,  21  Ala.  380; 
Adams  Blod^^tt,  2  Woodb.  &  M.  (U.  S.) 
233,  1  Fed.  Cas.  No.  46,  17  Hunt.  Mor.  Mag. 
79,  10  La  w  R(>i>.  69:  Halsov  r.  Fairbanks,  ^4 
Mason  (U.  S.)  206,  11  Fed.' Cas.  No.  5.964. 

Se<^  4  Cont.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  196. 

90.  No  priority  over  creditors  who  have 
assented. — Spinney   v,  Portsmouth  Hosiery 
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process  instituted  before  any  creditor  has  become  a  party  to  the  assignment,  the 
attachment  or  trustee  process  will  hold.^^ 

G.  Validity — l.  In  General.  Where  the  language  of  an  assignment  for  the 
benefit  of  creditors  can  be  abundantly  satisfied  by  a  construction  which  will  sup- 
port the  instrument  such  construction  should  be  given.^^  Except  in  cases  where 
general  assignments  are  prohibited  by  statute,^^  it  seems  that  a  general  assignment 
by  a  d'ebtor  of  all  of  his  property  for  the  benefit  of  all  his  creditors  may  some- 
times operate,  at  least  as  a  common-kw  assignment,  though  not  valid  as  a  statu- 
tory assignment;'^  still,  when  the  assignment  purports  to  be  an  assignment  under 


Co.,  25  N.  H.  9;  Faulkner  r.  Hyman,  142 
Mass.  53,  6  N.  E.  846;  Jones  i\  Tilton,  139 
Mass.  418,  1  N.  E.  741 :  Wallace  r.  Bagley,  6 
Tex.  Civ.  App.  484,  26  S.  W.  519;  Wheeler 
V.  Sumner,  4  Mason  (U.  S.)  183,  29  Fed.  Cas. 
No.  17,501.  See  also  Guiterman  v.  Landis,  2 
Pearson  (Pa.)  188  [reversed  in  1  Wkly.  Notes 
Cas.  (Pa.)  622]. 

91.  Where  no  creditor  has  assented. — Colo- 
rado.—  Elliott  V.  Hobbs,  2  Colo.  App.  169, 
30  Pac.  54. 

Delaicare. —  Elliott  t\  Montell,  7  Houst. 
(Del.)  194,  30  Atl.  854. 

Maine. —  Carr  v.  Dole,  17  Me.  358. 

il/ari/ Zand .—Kalkman  r.  McEiderry,  16  Md. 
56. 

Massachusetts. — Brewer  r.  Pitkin,  11  Pick. 
(Mass.)  298;  Hooper  v.  Hills,  9  Pick.  (Mass.) 
435;  Viall  v.  Bliss,  9  Pick.  (Mass.)  13;  Ward 
V.  Lamson,  6  Pick.  ( Mass. )  358 ;  Ingraham  v. 
Geyer,  13  Mass.  146,  7  Am.  Dec.  132;  Ste- 
vens V.  Bell,  6  Mass.  339:  Widgery  r.  Has- 
kell, 5  Mass.  144,  4  Am.  Dec.  41. 

Missouri. —  Drake  r.  Eogers,  6  Mo.  317. 

Texas. —  Leeper  Hardware  Co.  r.  Spencer, 
(Tex.  Civ.  App.  1894)  29  S.  W.  45. 

Virginia. —  Spencer  v.  Ford,  1  Rob.  ( Va. ) 
684. 

Se«  4  Cent.  Dig.,  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  174. 

The  vendor's  lien  Avill  prevail  against  a  vol- 
untary conveyance  of  land  made  by  the  ven- 
dee in  trust  for  the  benefit  of  his  creditors,  in 
consideration  of  preexisting  debts,  where  a 
bill  has  been  brought  to  enforce  such  lien 
before  the  creditors  have  signified  their  ac- 
ceptance of  the  assignment  by  some  distinct, 
affirmative  act,  indicating  their  election  to 
claim  or  take  benefit  under  the  deed.  Green 
V.  Demoss,  10  Humphr.  (Tenn. )  371. 

92.  Construction  in  favor  of  validity. — 
Eingen  Stove  Co.  v.  Bowers,  109  Iowa  175,  80 
N.  W.  318;  Hull  v.  Evans,  (Ky.  1900)  59 
S.  W.  851 ;  Benedict  v.  Huntington,  32  N.  Y. 
219;  Norton  v.  Kearney,  10  Wis.  443;  Hahn 
V.  Salmon,  20  Fed.  801.  In  giving  effect  to 
the  language  of  an  assignment  for  the  benefit 
of  creditors,  the  same  intendments  are  to  be 
made  in  support  of  the  instrument,  the  same 
presumption  is  to  prevail  in  favor  of  good 
faith,  and  the  same  rules  of  construction  are 
to  be  applied  as  in  the  case  of  ordinary  con- 
tracts and  conveyances.  ToAvnsend  v.  Stearns, 
32  N.  Y.  209;  Read  v.  Worthington,  9  Bosw. 
(N.  Y.)  617.    See  also  infra,  X,  A. 

Evidence  to  establish  the  validity  of  an  as- 
signment is  subject  to  the  usual  rules  as  to 
admissibility  and  sufficiency  of  evidence,  in- 
cluding presumptions  and  parol  evidence. 
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California. — Morgentham  v.  Harris,  12  Cal. 
245. 

Illinois. —  Price  v.  Laing,  152  111.  380,  38 
N.  E.-921  [affirming  50  111.  App.  324]. 

Maryland. —  Inloes  v.  American  Exchange 
Bank,  11  Md.  173,  69  Am.  Dec.  190. 

iVciu  York. —  Britton  v.  Lorenz,  45  N.  Y. 
51  [affirming  3  Daly  (N.  \.)  23];  Renard  v. 
Maydore,  25  How.  Pr.  (N.  Y.)  178. 

Tennessee. —  Steedman  v.  Dobbins,  93  Tenn. 
397,  24  S.  W.  1133. 

Texas. —  Foreman  v.  Burnette,  83  Tex.  396, 
18  S.  W.  756;  Davis  v.  Bingham,  (Tex.  Civ. 
App.  1895)  33  S.  W.  1035;  Adams  t;.  Bate- 
man,  (Tex.  Civ.  App.  1895)  29  S.  W.  1124; 
Hamilton-Brown  Shoe  Co.  v.  Mayo,  8  Tex. 
Civ.  App.  164,  27  S.  W.  781. 

United  States. —  Appolos  v.  Brady,  49  Fed. 
401,  4  U.  S.  App.  209,  1  C.  C.  A.  299. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  208. 

Presumption  of  legality  and  validity  may 
be  indulged  to  sustain  an  assignment  not  void 
upon  its  face.  Fenton  v.  Edwards,  126  Cal. 
43,  58  Pac.  320,  46  L.  R.  A.  832;  Minzes- 
heimer  v.  Mayer,  66  How.  Pr.  (N.  Y.)  484. 

93.  General  assignments  prohibited. — Stet- 
son V.  Miller,  36  Ala.  642;  Morgentham  v. 
Harris,  12  Cal.  245;  Hopkins  v.  Ray,  1  Mete. 
(Mass. )  79 ;  Therasson  v.  Hickok,  37  Vt.  454 ; 
Bishop  V.  Catlin,  28  Vt.  71;  Noves  v.  Hickok, 
27  Vt.  36 ;  Mussey  v.  Noyes,  26  Vt.  462. 

Question  for  jury. —  Whether  the  property 
of  a  debtor  omitted  from  an  assignment  was 
sufficient  and  of  a  character  to  make  the  as- 
signment partial  is  a  question  of  fact  for  the 
jury.    Mussey  v.  Noyes,  26  Vt.  462. 

94.  Good  as  common-law  assignment. — 
Kansas. —  Case  v.  IngersoU,  7  Kan.  367. 

Maryland. —  Malcolm"  v.  Hall,  9  Gill  ( Md. ) 
177,  52  Am.  Dec.  688. 

ISlew  York. —  Browning  v:  Hart,  6  Barb. 
(N.  Y.)  91. 

Texas. —  Johnson  v.  Robinson,  68  Tex.  399, 
4  S.  W.  625:  Tennent  v.  Davis,  (Tex.  Civ. 
App.  1895)  31  S.  W.  251. 

Vermont. —  Hall  v.  Denison,  17  Vt.  310. 

United  States. —  Brashear  v.  West,  7  Pet. 
(U.  S.)  608,  8  L.  ed.  801. 

But  compare  Downes  v.  Parshall,  3  Wyo. 
425,  26  Pac.  994. 

See  4  Cent.  Dig.  tit.  "  Assignments  for 
Benefit  of  Creditors,"  §  33. 

In  Louisiana  it  has  been  held  that  no  in- 
terest passes  and  no  rights  attach  under  a 
common-law  assignment  for  the  benefit  of 
creditors  executed  in  Louisiana.  Cohn  v. 
Canal  Bank,  37  La.  Ann.  202. 

In  New  Mexico  it  has  been  held  that  an 
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the  statute  it  should,  in  order  to  be  valid  and  operative  as  such,  comply  with  the 
statutory  requirements.^^ 


assignment  for  the  benefit  of  certain  preferred 
creditors,  made  without  presenting  a  petition 
to  any  court  or  judge,  without  any  schedule 
of  debts  or  creditors,  without  the  sentence 
of  any  court  sanctioning  the  cession  or  sur- 
render, and  without  any  citation  of  credit- 
ors, is  contrary  to  the  Mexican  law,  and 
must  be  pronounced  fraudulent  in  law  as  to 
creditors.    Leitensdorfer  r.  Webb,  1  N.  M.  34. 

95.  For  a  statutory  assignment  to  be  valid 
as  to  creditors,  it  must,  independently  of  the 
question  of  fraud,  be  in  conformity  to  statu- 
tory requirements,  as  to  competency  of  par- 
ties and  as  respects  form,  contents,  and  mode 
of  execution  and  delivery  of  the  instrument. 
Some  of  the  provisions  of  the  statutes  are 
mandatory,  and  non-observance  works  inva- 
lidity, per  se,  unless  the  statute  otherwise 
declares,  and  others  are  deemed  advisory  and 
taken  as  badges  of  fraud  along  with  the  other 
circumstances  of  the  transaction. 

Illinois. —  Milligan  v.  O'Conor,  19  111.  App. 
487. 

Kentucky. —  Hampton  v.  Morris,  2  Mete. 
(Ky.)  336. 

Massachusetts. —  Hopkins  v.  Ray,  1  Mete. 
(Mass.)  79. 

Weiv  York. —  Rockwell  v.  McGovern,  f.<9 
N.  Y.  294  [affirming  40  N.  Y.  Super.  Ct.  118]. 

Vermotlt. — Therasson  v.  Hickok,  37  Vt.  454. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  33. 

Validity  of  assignment  as  affected  by: 
Assent  or  acceptance  by  assignee  see  supra, 
II,  E.  Assent  or  acceptance  by  creditors  see 
supra,  II,  F.  Debts  included  see  supra,  II,  D. 
Nature  of  transfer  see  supra,  II,  A.  Prefer- 
ences see  infra,  IV.  Property  included  see 
supra,  II,  C.  Reservations  see  infra,  V. 
Stipulations  as  to  powers  of  assignees  see 
infra,  VI.  Stipulations  imposing  conditions 
upon  creditors  see  infra,  VII. 

The  word  "  void "  in  the  Vermont  act  of 
1843  prohibiting  general  assignments,  and 
declaring  them  void  as  to  creditors,  means 
"  voidable  "  by  creditors.  Merrill  t\  Englesbv, 
28  Vt.  150. 

Mere  failure  to  deliver  possession  of  the 
property  to  the  assignee  will  not  as  a  rule  in 
the  absence  of  a  statute  requiring  delivery 
invalidate  an  assignment  otherwise  regular 
and  valid. 

Connecticut. —  Strong  v.  Carrier,  17  Conn. 
319. 

Indiana. —  Pitman  r.  Marquardt,  20  Ind. 
App.  431,  50  K  E.  894. 

Kentucky. —  Lvons  v.  Field,  17  B.  Mon. 
(Ky.)  543. 

Missouri. —  State  v.  Benoist,  37  Mo.  500. 
But  see  Hughes  v.  Ellison,  5  Mo.  463,  as  to 
personalty. 

NeiD  York. — Mumper  v.  Rushmore,  79  N.  Y. 
Id  [affirminq  14  Hun  (N.  Y.)  5911:  Wilson 
V.  Forsyth,  24  Barb.  (N.  Y.)  105.  But  see 
contra,  especially  in  case  of  personalty, 
South  Danvers  Nat.  Bank  v.  Stevens,  5  N.  Y. 
App.  Div.  392,  39  N.  Y.  Suppl,  298;  x\da^ms 
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V.  Davidson,  10  N.  Y.  309 ;  Einstein  v.  Chap- 
man, 42  N.  Y.  Super.  Ct.  144;  Wilson  v.  Fer- 
guson, 10  How.  Pr.  (N.  Y.)  175. 

Ohio. —  But  compare  Davenport  v.  Dana, 
1  Ohio  Dec.  59,  holding  that  where  the  as- 
signee never  took  possession,  allowing  the 
assignor  to  act  as  if  no  assignment  had  been 
made. 

Pennsylvania. —  Klapp  v.  Shirk,  13  Pa.  St. 
589;  Mitchell  v.  Willock,  2  Watts  &  S.  (Pa.) 
253.  But  see  Hower  v.  Geesaman,  17  Serg. 
&  R.  (Pa.)  251;  Cunningham  v.  Neville,  10 
Serg.  &  R.  (Pa.)  201. 

Texas.— Willis  r.  Thompson,  85  Tex.  301, 
20  S.  W.  155. 

Vermont. —  Moore  v.  Smith,  35  Vt.  644. 

United  States. —  Brashear  r.  West,  7  Pet. 
(U.  S.)  608,  8  L.  ed.  801. 

Compare,  however,  as  to  the  necessity  of 
delivery  of  possession,  Ray  v.  Reynolds,  8 
Colo.  467,  9  Pac.  15;  Warner  v.  Hedly,  1 
R.  I.  357. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  198. 

As  to  the  requisites  of  the  instrument  of 
transfer  see  infra,  III. 

As  to  the  retention  of  possession  by  as- 
signor as  evidence  of  fraud  see  infra,  IX.  B.  4. 

As  to  the  right  of  assignee  to  possession  see 
infra,  XII,  C,  1. 

Sufficiency  of  change  of  possession. —  For 
instances  of  sufficient  delivery  of  possession, 
under  the  rule  requiring  such  delivery,  see: 

Connecticut. — Ingraham  v.  Wheeler,  6  Conn. 
277.  But  compare  Beers  v.  Lvon,  21  Conn. 
604. 

Illinois. —  Feltenstein  1".  Stein,  157  111.  19, 
45  N.  E.  502. 

Indiana. —  Hall  v.  W^heeler,  13  Ind.  371; 
Pitman  v.  Marquardt,  20  Ind.  App.  431,  50 
N.  E.  894. 

Massachusetts. —  Legg  v.  Willard,  17  Pick. 
(Mass.)  140,  28  Am.  Dec.  282;  Gardner  v. 
Howland,  2  Pick.  (Mass.)  599. 

Mississippi. —  Goodbar  v.  Tatum,  (Miss. 
1892)  10  So.  578;  Ingraham  v.  Grigg,  13 
Sm.  &  M.  (Miss.)  22. 

Nebraska. —  Sullivan  v.  Smith,  15  Nebr.  . 
476,  19  N.  W.  620,  48  Am.  Rep.  354. 

Neio  Yorfc.— Ryder  v.  Duffy,  73  Hun  (X^.  Y.) 
605,  26  N.  Y.  Suppl.  369:  Ogden  v.  Peters.  15 
Barb.  (N.  Y.)  560:  Parker  v.  Jervis.  3  Abb. 
Dec.  (N.  Y.)  449.  See  Stedman  r.  Batchelor, 
54  Hun  (N.  Y.)  638,  8  N.  Y.  Suppl.  37.  to 
the  effect  that  the  question  of  sufficiency  of 
delivery  is  one  for  the  jury. 

Pennsylvania. —  Wilt  r.  Franklin,  1  Binn. 
(Pa.)  502,  2  Am.  Dec.  474. 

Rhode  Island. —  In  re  Daniels,  14  R.  I.  500. 

South  Dakota.— Wright  v.  Lee,  10  S.  D. 
263,  72  N.  W.  895. 

Verniont. —  Rice  r.  Courtis,  32  Vt.  460.  78 
Am.  Dec.  597. 

United  Stat cs.— Wheeler  V.  Sumner,  4  Ma- 
son (U.  S.)  1S3,  29  Fed.  Cas.  X^o.  17.501. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  201. 
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'  2.  As  TO  Parties,  Privies,  and  Creditors.  An  assignment  bad  against  creditors 
may  nevertheless  be  good  as  to  the  parties  and  all  persons  except  the  creditors,^^ 
and  this  rule  includes  the  assignor/-*'^  the  assignee,'-"^  and  privies  of  the  parties 


In  Arkansas  and  Indian  Territory  there  is 
a  statute  regulating  the  giving  of  possession 
to  assignee,  under  which  he  is  not  entitled  to 
possession  until  he  has  acquired  the  right  by 
filing  an  inventory  and  bond.  Excelsior  IN^fg. 
Co.  V.  Owens,  58  Ark.  556,  25  S.  W.  868; 
Smith  V.  Patterson,  57  Ark.  537,  22  S.  W. 
342;  Lincoln  v.  Field,  54  Ark.  471,  16  S.  W. 
288;  Gilkerson-Sloss  Commission  Co.  v.  Lon- 
don, 53  Ark.  88,  13  S.  W.  513;  Clayton  v. 
Johnson,  36  Ark.  406,  38  Am.  Rep.  40;  Fow- 
ler V.  Blosser,  (Indian  Terr.  1896)  35  S.  W. 
247 ;  Sanger  v.  Flow,  48  Fed.  152,  4  U.  S.  App. 
32,  1  C.  C.  A.  56;  Aaronson  v.  Deutsch,  24 
Fed.  465 ;  Rice  v.  Frayser,  24  Fed.  460 ;  Bart- 
lett  V.  Teah,  1  Fed.  768;  Gilkerson  v.  Hamil- 
ton, 10  Fed.  Cas.  No.  5,424a. 

The  true  consideration  of  an  assignment  of 
the  property  of  a  debtor  for  the  benefit  of  his 
creditors  is  the  agreement  of  the  assignee  to 
perform  the  trusts  imposed  upon  him  by  the 
assignment;  and  that,  in  contemplation  of 
law,  constitutes  a  full  and  complete  consid- 
eration. Thomas  v.  Clark,  65  Me.  296.  To 
the  same  effect  see  Gates  v.  Labeaume,  19 
Mo.  17;  First  Nat.  Bank  v.  Hughes,  10  Mo. 
App.  7 ;  Marsalis  v.  Oglesby,  1  Tex.  App.  Civ. 
Cas.  §  256;  Hall  v.  Denison,  17  Vt.  310; 
Lawrence  v.  Davis,  3  McLean  (U.  S.)  177,  5 
Fed.  Cas.  No.  8,137. 

For  assignments  or  instruments  in  the 
nature  of  assignments  held  to  be  valid  against 
the  objection  of  want  of  sufficient  considera- 
tion see: 

Alabama. —  Griffin  v.  Doe,  12  Ala.  783. 
Connecticut. —  Drakeley  v.  Deforest,  3  Conn. 
272. 

Georgia. —  Jones  v.  Dougherty,  10  Ga.  273. 

Illinois. —  Whited  v.  J.  Walter  Thompson 
Co.,  81  111.  App.  76  [affirmed  in  185  111.  454, 
56  N.  E.  1106]. 

Indiana. —  Nutter  v.  Harris,  9  Ind.  88. 

Iowa. —  Meeker  v.  Sanders,  6  Iowa  61. 

Maryland. —  State  v.  Bank  of  Maryland,  6 
Gill  &  J.  (Md.)  205,  26  Am.  Dec.  561;  Union 
Bank  v.  Ellicott,  6  Gill  &  J.  (Md.)  363. 

Minnesota. —  Compare  .  Caldwell  v.  Brug- 
german,  4  Minn.  270. 

Nevada. —  Sadler  v.  Immel,  15  Nev.  265. 

Neiv  Hampshire. —  Roberts  v.  Norcross,  69 
N.  H.  533,  45  Atl.  560. 

jSfeto  York. —  Kellogg  v.  Slawson,  15  Barb. 
(N.  Y. )  56;  Cunningham  v.  Freeborn,  1  Edw. 
(N.  y.)  256  {affirmed  in  3  Paige  (N.  Y.)  557 
{afftrmed  in  11  Wend.  (N.  Y.)  240)]. 

North  Carolina. —  Barber  v.  Buffaloe,  122 
N.  C.  128,  29  S.  E.  336. 

Rhode  Island. —  Sadlier  v.  Fallon,  4  R.  I. 
490. 

United  States. —  Adams  v.  Blodgett,  2 
Woodb.  &  M.  (U.  S.)  233,  1  Fed.  Cas.  No. 
46. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §  64. 

In  Massachusetts,  however,  it  is  held  that 
acceptance  by  the  assignee  is  not  of  itself  a 

[II,  G,  2] 


sufficient  consideration  to  support  the  deed.. 
Faulkner  v.  Hyman,  142  Mass.  53,  6  N.  E.  46; 
Nat.  Union  Bank  v.  Copeland,  141  Mass.  257 ; 
Pierce  v.  O'Brien,  129  Mass.  314,  37  Am.  Rep. 
360;  Swan  v.  Crafts,  124  Mass.  453;  May 
V.  Wannemacher,  111  Mass.  202;  Grocer 
Bank  v.  Simmons,  12  Gray  (Mass.)  440;  Ed- 
wards V.  Mitchell,  1  Gray  (Mass.)  239;  King 
V.  Moore,  18  Pick.  (Mass.)  376;  Osborn  v. 
Adams,  18  Pick.  (Mass.)  245;  Daniels  v.  Wil- 
liard,  16  Pick.  (Mass.)  36;  Brewer  v.  Pitkin, 
11  Pick.  (Mass.)  298;  Russell  v.  Woodward,, 
10  Pick.  (Mass.)  408;  Widgery  v.  Haskell,  5 
Mass.  144,  4  Am.  Dec.  41. 

96.  Valid  as  between  parties. —  Connecti- 
cut.—  Clark  V.  Mix,  15  Conn.  152.  See  also 
Greene  v.  A.  &  W.  Sprague  Mfg.  Co.,  52  Conn. 
330. 

Florida. —  Bellamy  v.  Jackson  County,  6 
Fla.  62. 

Georgia. —  Jones  v.  Dougherty,  10  Ga.  273.. 

Illinois. —  Finley  v.  McConnell,  60  111.  259 ; 
Conkling  v.  Carson,  11  111.  503. 

Kentucky. —  Stewart  v.  Hall,  3  B.  Mon. 
(Ky.)  218. 

Maryland. —  Schuman  v.  Peddicord,  50  Md- 
560. 

Missouri. —  Major  v.  Hill,  13  Mo.  247. 

New  York. —  Gates  v.  Andrews,  37  N.  Y. 
657,  5  Transcr.  App.  (N.  Y.)  176,  97  Am.  Dec. 
764;  Rapalee  v.  Stewart,  27  N.  Y.  310;  Ogden 
V.  Peters,  21  N.  Y.  23,  78  Am.  Dec.  122;  Ogden 
V.  Prentice,  33  Barb.  (N.  Y.)  160;  Matter  of 
Ward,  10  Daly  (N.  Y.)  66;  Cavanagh  v.  Mor- 
row, 67  How.  Pr.  (N.  Y.)  241;  Haggerty  v... 
Granger,  15  How.  Pr.  (N.  Y.)  243;  Cunning- 
ham V.  Freeborn,  11  Wend.  (N.  Y.)  240  [af- 
firming  3  Paige  (N.  Y.)  557].  A  general  as- 
signment, which  has  not  been  impeached  by 
any  creditor  for  fraud,  nor  set  aside  at  the 
suit  of  the  assignee,  is  valid,  although  tne 
assignor,  assignee,  and  creditors  may  have 
chosen  to  regard  it  as  null  and  void.  Matter 
of  Backer,  2  Abb.  N.  Cas.  (N.  Y.)  379. 

North  Carolina. —  Moore  v.  Hinnant,  89' 
N.  C.  455. 

Vermont. —  Therasson  v.  Hickok,  37  Vt. 
454. 

Wisconsin. —  Rumery  v.  McCulloch,  54  Wis. 
565,  12  N.  W.  65. 

Contra,  Ashley  v.  Robinson,  29  Ala.  112,  65 
Am.  Dec.  387;  Hart  v.  Bates,  33  La.  Ann.  473. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §  34. 

Estoppel  by  deed  is  the  principle  underly- 
ing this  rule.  Finley  v.  McConnell,  60  111. 
259 ;  Therasson  v.  Hickok,  37  Vt.  454. 

97.  Assignor. —  Ogden  v.  Prentice,  33  Barb. 
(N.  Y. )  160,  and  eases  cited  supra,  note  96. 

98.  Assignee. —  Conkling  v.  Carson,  11  111.- 
503;  Ogden  tJ.  Prentice,  33  Barb.  (N.  Y.)  160, 
and  cases  cited  supra,  note  96.  See  also  Mat- 
ter of  Ward,  10  Daly  (N.  Y.)  66,  holding  that 
an  assignee  cannot  show  that  the  assignment, 
was  executed  in  fraud  of  creditors. 
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whether  in  estate  or  in  interest.^^  This  rule  has  also  been  applied  to  subsequent 
creditors/  and  to  existing  creditors  privy  to  any  fraud  in  the  making  of  the 
assignment,^  as  well  as  to  creditors  who  assent  to  or  subsequently  ratify  the 
assignment.^ 

3.  Partial  Invalidity.  While  it  has  been  broadly  stated  that  if  an  assignment 
for  the  benefit  of  creditors  is  void  in  part  because  of  fraud  it  is  void  in  toto,^  it 


99.  Privies. —  Finley  v.  McConnell,  60  111. 
259;  Gates  v.  Andrews,  37  N.  Y.  657,  5 
Transcr.  App.  (K  Y.)  176,  97  Am.  Dec.  764; 
Ogden  V.  Prentice,  33  Barb.  (N.  Y.)  160. 

1.  Subsequent  creditors. —  Arkansas. — Cun- 
ningham V.  Williams,  42  Ark.  170. 

Illinois. —  See  McCune  v.  Hartman  Steel 
Co.,  87  111.  App.  162. 

Pennsylvania. —  Phillips  v.  Zerbe  Hun,  etc., 
Imp.  Co.,  25  Pa.  St.  56. 

South  Dakota. —  Cannon  v.  Deming,  3  S.  D. 
421,  53  N.  W.  863. 

Tennessee. —  Gordonsville  Milling  Co.  v. 
Jones,  (Tenn.  Ch.  1900)  57  S.  W.  630. 

Texas. —  Martin-Brown  Co.  v.  Henderson,  9 
Tex.  Civ.  App.  130,  28  S.  W.  695. 

Vermont. — Therasson  v.  Hickok,  37  Vt.  454. 

Virginia. —  To  avoid  a  trust  deed  at  the  suit 
of  a  subsequent  creditor,  actual  fraud  must  be 
shown.  Johnston  v.  Zane,  11  Gratt.  (Va.)  552. 

United  States.— Horhsich  v.  Hill,  112  U.  S. 
144,  5  S.  Ct.  81,  28  L.  el.  670;  Halsey  V. 
Fairbanks,  4  Mason  (U.  S.)  206,  11  Fed. 
Cas.  No.  .5,964. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §  34. 

2.  Existing  creditors  privy  to  fraud. — 
Alabama.— Adler  v.  Bell,  110  Ala.  357,  20 
So.  83. 

Arkansas. —  Martin  v.  Taylor,  52  Ark.  389, 
12  S.  W.  1011. 

Kentucky. —  Bank  of  Commerce  v.  Payne, 
86  Ky.  446,  10  Ky.  L.  Rep.  43,  8  S.  W.  856. 

Louisiana. —  Wallace  v.  Gumming,  27  La. 
Ann.  631. 

Maryland. —  Moale  v.  Buchanan,  11  Gill 
&  J.  (Md.)  314. 

Michigan. — Matter  of  George  T.  Smith  Mid- 
dlings Purifier  Co.,  86  Mich.  149,  48  N.  W. 
864. 

Minnesota. —  Richards  v.  White,  7  Minn. 
345;  Scott  V.  Edes,  3  Minn.  377. 

Missouri. —  Moline  Plow  Co.  v.  Wenger,  95 
Mo.  207,  8  S.  W.  404. 

IVew  York.—  Groves  v.  Rice,  148  N.  Y.  227, 
42  N.  E.  664;  Kennedy  v.  Thorp,  51  N.  Y.  174. 

Washington. —  Cerf  v.  Wallace,  14  Wash. 
249,  44  Pac.  264. 

United  States. —  Johnson  v.  Rogers,  13  Fed. 
Cas.  No.  7,408,  14  Alb.  L.  J.  427,  5  Am.  L.  Rec. 
536,  15  Nat.  Bankr.  Reg.  1. 

3.  Assenting  and  ratifying  creditors. — 
Alahama. —  Sampson  v.  Jackson,  103  Ala.  550, 
15  So.  893;  White  v.  Banks,  21  Ala.  705,  56 
Am.  Dec.  283. 

Illinois.— Condict  v.  Flower,  106  111.  105. 

Maine. —  Chafee  v.  New  York  Fourth  Nat. 
Bank,  71  Me.  514,  36  Am.  Rep.  345. 

Massachusetts. —  Jones  v.  Tilton,  139  Mass. 
418,  1  N.  E.  741;  Bigelow  v.  Baldwin,  1  Gray 
(Mass.)  245. 


Minnesota. — Aberle  v.  Schlichenmeir,  51 
Minn.  1,  52  N.  W.  972, 

Missouri. —  Martin  v.  Maddox,  24  Mo.  575. 

'New  Hampshire. —  Derry  Bank  v.  Davis,  44 
N.  H.  548,  assent  by  all  creditors. 

Isfew  York. — Levy  v.  James,  49  Hun  ( N.  Y. ) 
161,  1  N.  Y.  Suppl.  504,  16  N.  Y.  St.  762; 
Pratt  V.  Adams,  7  "Paige  (N.  Y.)  615. 

Pennsylvania. —  McAllister  v.  Marshall,  6 
Binn.  (Pa.)  338,  6  Am.  Dec.  458;  Sheerer  v. 
Lautzerheizer,  6  Watts  (Pa.)  543. 

United  States. —  Frelinghuysen  v.  Nugent, 
36  Fed.  229. 

But  see  Caldwell  v.  Williams,  1  Ind.  405 
(holding  that  where  an  assignment  is  fraudu- 
lent and  void  the  fact  that  some  of  the  cred- 
itors have  assented  thereto  in  good  faith  will 
not  purge  the  contract  of  fraud)  ;  McCart  v. 
Maddox,  68  Tex.  456,  5  S.  W.  150  (holding 
that  if  an  assignment  for  the  benefit  of  cred- 
itors is  invalid  the  assent  of  a  proportion  of 
the  creditors,  however  large,  cannot  validate 
it)  ;  Geisse  v.  Beall,  3  Wis.  367  (holding  that 
the  creditors  must  treat  such  an  assignment 
either  as  altogether  valid  or  altogether  void; 
it  cannot  be  treated  as  void  in  part  and  good 
in  part,  or  be  recognized  and  acted  upon  at 
first  as  valid  and  afterward  repudiated  and 
declared  void ) . 

Subsequent  verbal  assurance  of  a  creditor 
to  the  assignees,  without  any  consideration, 
that  he  would  never  trouble  them  is  not  bind- 
ing on  such  creditor.  Eden  v.  Everson,  65 
Ind.  113. 

4.  Void  in  part  void  in  toto. —  Colorado. — 
Salisbury  v.  Ellison,  8  Colo.  157,  6  Pac.  217. 

Indian  Territory. —  Hargadine-McKittrick 
Dry-Goods  Co.  v.  Bradley,  (Indian  Terr.  1898) 
43  S.  W.  947. 

Maryland.— KVaert  v.  Winn,  7  Gill  (Md.) 
446. 

Michigan. —  Kirby  v.  Ingersoll,  Harr. 
(Mich.)  172. 

Minnesota. —  Greenleaf  v.  Edes,  2  ]\Iinn. 
264.  See  also  Da  vies  v.  Dow,  80  Minn.  223, 
83  N.  W.  50. 

New  York. —  Goodrich  v.  Do\^tis,  6  Hill 
(N.  Y.)  438;  Grover  v.  Wakeman,  11  Wend. 
(N.  Y.)  187,  25  Am.  Dec.  624;  Hyslop  v. 
Clarke,  14  Johns.  (N.  Y.)  458;  Leutilhon  i\ 
Moffat,  1  Edw.  (N.  Y.)  451;  Mackie  v.  Cairns, 
Hopk.  (N.  Y.)  373. 

North  Carolina. —  Stone  v.  Marshall,  52 
N.  C.  300. 

South  Carolina. —  Jacot  v.  Corbett,  Cheve^ 
Eq.  (S.  C.)  71. 

West  Virginia. —  Landeman  v.  Wilson,  29 
W.  Va.  702,  2  S.  E.  203. 

United  States. — An  assignment  for  the 
benefit  of  creditors  which  is  ^oid  as  to  the  in- 
dividual estate  of  the  non-signing  members  of 
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has  been  held  that  where  the  assignment  is  made  in  good  faith,^  or  where  the 
fraud  is  not  such  as  to  taint  the  whole  transaction  ^  the  assignment  is  not  wholly 
void,  but  may  be  operative  as  to  its  valid  parts  and  inoperative  as  to  its  invalid 
parts. 

4.  Subsequent  Acts  or  Transactions  —  a.  In  General.  I^"either  the  subsequent 
unauthorized  acts  or  admissions  of  the  assignor,*^  nor  the  subsequent  misconduct 
or  negligence  of  the  assignee  can  affect  the  validity  of  the  deed  or  defeat  the 
rights  of  the  creditors  unless  the  creditors  themselves  contributed  to  the  wrongful 
acts  or  omissions  of  the  assignee.^ 

b.  Curing  Defective  or  Invalid  Assignment.  Subsequent  acts,  agreements,  or 
instruments  executed  by  or  between  the  parties  may  operate  to  validate  a  defec- 
tive or  invalid  deed  of  assignment  for  the  benefit  of  creditors ;  ^  but  it  has  been 


a  firm  is  also  void  as  to  firm  property.  In  re 
Bear,  2  Fed.  Cas.  No.  1,177. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors/'  §  73. 

5.  Made  in  good  faith. —  Matter  of  Gor- 
don, 49  Hun  370,  3  N.  Y.  Suppl.  589.  Contra, 
Albert  v.  Winn,  7  Gill  (Md.)  446. 

6.  Operative  as  to  valid  part. —  Massachu- 
setts.—  Prince  v.  Shepard,  9  Pick,  (Mass.) 
176. 

New  York. —  Scott  v.  Guthrie,  10  Bosw. 
(N.  Y.)  408,  25  How.  Pr.  (N.  Y.)  481; 
Rogers  v.  De  Forest,  7  Paige  (N.  Y.)  272. 

Texas.— Bojd  v.  Haynie,  83  Tex.  7,  18  S.  W. 
156;  Moody  v.  Carroll,  71  Tex.  143,  8  S.  W. 
510,  10  Am.  St.  Rep.  734;  Bloeh  v.  Spruance, 
12  Tex.  Civ.  App.  309,  33  S.  W.  1002. 

West  Virginia. — :  Ruffner  v.  Welton  Coal, 
etc.,  Co.,  36  W.  Va.  244,  15  S.  E.  48. 

Wisconsin. —  Boynton  Furnace  Co.  v.  Soren- 
sen,  80  Wis.  594,  50  N.  W.  773. 

United  States. — Denny  v.  Bennett,  128  U.  S. 
489,  9  S.  Ct.  134,  32  L.  ed.  491. 

See  4  Cent.  Dig.  tit.  ''Assignments  for 
Benefit  of  Creditors,"  §  73. 

Including  bona  fide  debts. —  A  deed  of  as- 
signment may  be  valid  as  to  bona  fide  debts 
which  it  secures  and  void  as  to  fictitious  and 
fraudulent  debts  attempted  to  be  secured 
thereby.  Market  Nat.  Bank  v.  Hofheimer,  23 
Fed.  13.  Contra,  Stone  v.  Marshall,  52  N.  C. 
300. 

7.  Acts  of  assignor. — Alabama. — Governor 
V.  Campbell,  17  Ala.  566. 

Maine. —  Howe  v.  Newbegin,  34  Me.  15. 

Missouri. — Adler  v.  Lange,  21  Mo.  App. 
516;  Douglass  v.  Cissna,  17  Mo.  App.  44. 

New  York. —  Sutherland  v.  Bradner,  116 
N.  Y.  410,  22  N.  E.  554,  26  N.  Y.  St.  854 
[a/7irmm^  39  Hun  (N.  Y.)  134]. 

Texas. —  Leon  v.  Welborne,  58  Tex.  157. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  65. 

The  rule  that  a  deed  valid  in  its  inception 
will  not  be  rendered  invalid  by  any  subse- 
quent fraudulent  or  illegal  act  of  the  parties 
has  no  application  to  a  deed  of  assignment 
for  benefit  of  creditors  under  the  Arkansas 
statute  if  the  parties  to  the  deed  agree  at 
the  time  of  the  execution  that  the  assignee 
shall  take  possession  of  the  property  before 
he  has  given  bond  and  filed  an  inventory,  as 
required  by  law.  In  such  case  the  illegal  act 
is  part  of  the  original  design,  and  the  deed 
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is  void  'ab  initio.  Aaronson  v.  Deutsch,  24 
Fed.  465. 

8.  Acts  of  assignee. — Alabama. —  Governor 
V.  Campbell,  17  Ala.  566;  Pope  v.  Brandon,  2 
Stew.  (Ala.)  401,  20  Am.  Dec.  49. 

Indian  Territory.- —  Simmons  Clothing  Co. 
V.  Davis,  (Indian  Terr.  1900)  58  S.  W.  653. 

loiva. —  Bradley  v.  Bischel,  81  Iowa  80,  46 
N.  W.  755 ;  Savery  v.  Spaulding,  8  Iowa  239, 
74  Am.  Dec.  300;  Meeker  v.  Sanders,  6  Iowa 
60. 

Kentucky. —  U.  S.  Bank  v.  Huth,  4  B.  Mon. 
(Ky.)  423. 

Massachusetts. —  Shattuck  v.  Freeman,  1 
Mete.  (Mass.)  10. 

Missouri. —  Jeffries  v.  Bleckmann,  86  Mo. 
350;  Hardcastle  v.  Fisher,  24  Mo.  70;  Adler 
V.  Lange,  21  Mo.  App.  516;  Douglass  v. 
Cissna,  17  Mo.  App.  44. 

Neio  York. —  Juliand  V.  Rathbone,  39  Barb. 
(N.  Y.)  97;  Mathews  v.  Poultney,  33  Barb. 
(N.  Y.)  127;  Troescher  v.  Cosgrove,  61  N.  Y. 
Suppl.  1036. 

Texas. — Willis  v.  Murphy,  (Tex.  Civ.  App. 
1894)  28  S.  W.  362;  Piggott  v.  Schram,  64 
Tex.  447;  Leon  v.  Welborne,  58  Tex.  157; 
Eicks  V.  Copeland,  53  Tex.  581,  37  Am.  Rep. 
760. 

United  States. —  Olney  v.  Tanner,  10  Fed. 
101. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  66. 

A  subsequent  additional  agreement  to  be 
valid  must  be  with  the  consent  of  all  the  par- 
ties, including  the  creditors.  Union  Nat. 
Bank  v.  Bank  of  Commerce,  94  111.  271; 
Ramsdell  v.  Sigerson,  7  111.  78. 

9.  Validate  voidable  assignment. —  District 
of  Columbia. —  Morrison  v.  Shuster,  1  Mackey 
(D.  C.)  190.  See  also  Cissell  v.  Johnston,  4 
App.  Cas.  (D.  C.)  335. 

Illinois. —  Pierce  v.  Brewster,  32  111.  268; 
Conkling  v.  Carson,  11  111.  503.  See  also 
In  re  Landfield,  80  111.  417. 

Indian  Territory. — Rainwater-Bradford  Hat 
Co.  V.  McBride,  (Indian  Terr.  1901)  64  S.  W. 
556. 

Iowa. —  See  Creglow  v.  Creglow,  100  Iowa 
276,  69  N.  W.  446;  Elwell  v.  Kimball,  102 
Iowa  720,  69  N.  W.  286. 

Massachusetts. —  Foster  v.  Saco  Mfg.  Co., 
12  Pick.  (Mass.)  451. 

Tennessee. —  See  Gordonsville  Milling  Co.  v. 
Jones,  (Tenn.  Ch.  1900)  57  S.  W.  630. 
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held  that  this  rule  does  not  apply  where  the  original  assignment  is  wholly  void 
and  inoperative.^^ 

III.   INSTRUMENTS  OF  TRANSFER. 

A.  The  Deed  or  Conveyance  —  l.  Form  and  Execution — a.  In  General. 

Jhe  phraseology  of  statutes  must  be  looked  to  as  to  form  and  contents  of  the 
deed,  as  well  as  to  the  manner  of  executing  it/^  but  it  may  be  said  generally  that 
conformity  to  the  statute  in  this  regard  is  necessary  to  validate ;  in  the  absence 
of  controlling  statutory  provisions,  the  rules  relating  to  the  formal  requisites  of 
other  conveyances  of  property  apply.^^ 


Vermont. —  Merrill  v.  Englesby,  28  Vt.  150. 

Wisconsin. —  Hanson  v.  Dunn,  76  Wis.  455, 
45  N.  W.  319. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  68. 

10.  Void  assignment  cannot  be  validated. 
—Sutherland  v.  Bradner,  116  N.  Y.  410,  22 
N.  E.  554,  26  N.  Y.  St.  854  [affirming  39 
Hun  (N.  Y.)  134] ;  Porter  v.  Williams,  9  N.  Y. 
142,  59  Am.  Dee.  519  [affirming  5  How.  Pr. 
(N.  Y.)  441];  Metcalf  v.  Van  Brunt,  37 
Barb.  (N.  Y.)  621;  Averill  v.  Loueks,  6  Barb. 
(N.  Y.)  470. 

Valid  second  assignment  made  and  exe- 
cuted by  the  parties  to  the  first  assignment  is 
within  the  rules  stated  in  the  text. 

District  of  Columbia. —  Morrison  v.  Shus- 
ter,  1  Mackey  (D.  C.)  190. 

Neio  York. —  Porter  v.  Williams,  9  N.  Y. 
142,  59  Am.  Dec.  519  [affirming  5  How.  Pr. 
(N.  Y.)  441];  Hone  v.  Woolsey,  2  Edw. 
(N.  Y.)  289. 

South  Carolina. — Brooks  v.  Brooks,  12  S.  C. 
422. 

Vermont. —  Merrill  v.  Englesby,  28  Vt.  150. 

Wisconsin. — Rumery  v.  McCulloch,  54  Wis. 
565,  12  N.  W.  65;  Brahe  v.  Eldridge,  17 
Wis.  184. 

United  States. —  Sumner  i;.  Hicks,  2  Black 
(U.  S.)  532,  17  L.  ed.  355. 

Where  two  assignments  have  been  exe- 
cuted, one  subsequent  to  the  other,  both  of 
which  are  defective,  they  cannot  be  coupled 
together  so  as  to  make  one  good  assignment. 
Bridges  v.  Hindes,  16  Md.  101.  See  also 
Lewis  V.  Barry,  72  Pa.  St.  18. 

11.  See  list  of  statutes  cited  supra,  note  6, 
p.  120.  Compare  Jordan  v.  Newsome,  126 
N.  C.  553,  36  S.  E.  154. 

The  word  "  execution "  as  used  in  Nebr. 
Comp.  Stat.  c.  6,  §  6,  which  provides  that  an 
assignment  for  benefit  of  creditors  shall  be 
executed  and  acknowledged  as  a  conveyance 
of  real  estate,  in  order  to  entitle  it  to  be  re- 
corded, and  that  it  must  be  filed  within 
twenty^four  hours  after  its  "  execution,"  in- 
cludes the  delivery  and  surrender  of  control 
over  it.  Wells  v.  Lamb,  19  Nebr.  355,  27 
N.  W.  229. 

Parol  assignment  may  be  operative.  Muir  ik 
Samuels,  (Ky.  1901)  62  S.  W.  481.  Alitcr 
under  statute  requiring  writing.  Kvauskop 
i\  Krauskop,  95  Wis.  296,  70  N.  W.  475.  See 
also  infra,  note  12. 

12.  Alabama. — Globe  Iron  Roofing,  etc.,  Co. 
r.  Thacher,  87  Ala.  458,  6  So.  366  (failure  to 
fix  time  within  which  to  execute  trust  will 


not  invalidate)  ;  Shackelford  v.  Planters',  etc., 
Bank,  22  Ala.  238  (neither  a  statement  of 
good  reasons,  which  induced  assignor  to  make 
the  assignment,  nor  a  failure  to  designate 
mode  of  notice  to  creditors  will  invalidate ) . 

Arkansas. — Thornton  v.  Simon,  (Ark.  1890) 
13  S.  W.  739  (need  not  direct  that  to  be 
done  which  the  law  requires  to  be  done)  ; 
Wolf  V.  Gray,  53  Ark.  75,  13  S.  W.  512  (fail- 
ure to  give  directions  to  notify  creditors  as 
to  preferences  will  not  invalidate )  ;  Collier  v. 
Davis,  47  Ark.  367,  1  S,  W.  684,  58  Am.  Rep. 
758  (must  specify  time  within  which  credit- 
ors shall  accept) . 

California. —  Forbes  t\  Scannell,  13  Cal. 
242,  holding  the  assignment  gcod  as  against 
objection  that  it  was  too  uncertain ;  also  that 
an  assignment  to  a  firm  as  trustee,  by  the 
firm  name,  is  good. 

Connecticut. —  Harvey  v.  Mix,  24  Conn.  406 
(mere  technical  informalities  will  not  viti- 
ate) ;  Wright  v.  Pond,  10  Conn.  255  (deed 
void  for  uncertainty  in  the  designation  of  the 
assignees ) .  Compare  Whitaker  v.  Williams, 
20  Conn.  98. 

Georgia. — Anthony  v.  Price,  92  Ga.  170,  17 
S.  E.  1024  (not  invalidated  by  failure  to  pro- 
vide for  that  which  is  provided  for  by  law)  ; 
Stultz  V.  Fleming,  83  Ga.  14,  9  S.  E.  1067 
(holding  that,  while  the  naming  of  an  un- 
reasonable compensation  for  the  assignee  may 
not  invalidate,  such  fact  may  be  considered 
by  the  jury  as  tending  to  show  the  fraudu- 
lent intent  of  the  assignor). 

Illinois. —  Carey-Lombard  Lumber  Co.  V. 
Chicago  Title,  etc.,  Co.,  51  111.  App.  239. 

Indiana. —  New  Albany,  etc.,  R.  Co.  r.  Huff, 
19  Ind.  444,  not  invalidated  by  failure  to  pro- 
vide for  the  doing  of  what  the  law  requires 
to  be  done,  such  as  limiting  the  time  for  the 
execution  of  the  trust.  But  compare  Hender- 
son V.  Bliss,  8  Ind.  100.  See  also  Tavlor  /•. 
Bruner,  130  Ind.  482,  30  N.  E.  635,  as' to  the 
effect  of  wife's  failure  to  join  husband  in 
deed. 

loiva. —  Buck  Reiner  Co,  r.  Chase,  85  Iowa 
296,  52  N.  W.  196  (not  invalidated  by  failure 
to  provide  for  notice  or  time  witliiii  which 
claims  should  be  filed)  ;  Schee  r.  La  Grange, 
78  Iowa  101,  42  N,  W.  616  (informality  con- 
sisting in  the  designation  of  the  grantees  as 
"trustees"  instead  of  "assignee.  "  will  not 
vitiate)  ;  Meeker  r.  Sanders,  6  Iowa  60  (deed 
not  void  for  uncertainty). 

Kansas. —  Brigham  r.  Jones,  48  Kan.  162, 
29  Pac.  308,  30  Pac.  113.  deed  containing 
provisions  which  were  regarded  as  surplusage. 
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b.  By  Agent  or  Attorney,    An  assignment  for  benefit  of  creditors  may  be 


Kentucky.  —  Keinhard  v.  State  Bank,  6 
B.  Mon.  (Ky.)  252  (effect  of  a  false  recital 
upon  the  rights  of  preferred  creditors)  ; 
Ward  V.  Trotter,  3  T.  B.  Mon.  (Ky.)  1  (deed 
invalid  for  recital  of  a  fraudulent  reason  in- 
ducing assignor  to  make  the  assignment)  ; 
Pitt  V.  Viley,  4  Bibb  (Ky.)  446  (must  con^ 
tain  authority  to  assignee  to  dispose  of  prop- 
erty assigned) . 

Maine. —  Page  v.  Weymouth,  47  Me.  238 
( statutes  prescribing  no  particular  form ;  any 
conveyance,  the  provisions  of  which  will  ren- 
der effectual  the  purposes  of  the  law,  is  suffi- 
cient) ;  Fiske  V.  Carr,  20  Me.  301  (need  not 
direct  the  doing  of  what  the  law  requires  to 
be  done). 

Maryland.— Vinfl  V.  Prag,  79  Md.  369,  29 
Atl.  824  ( inadvertent  use  of  "  sufficient "  for 
insufficient  " )  ;  Farquharson  v.  Eichelberger, 
15  Md.  63  (not  invalidated  by  failure  to  re- 
quire notice  to  be  given  to  creditors  as  to 
preferences)  ;  Barnitz  v.  Rice,  14  Md.  24,  74 
Am.  Dec.  513  (any  apt  words  which  will 
convey  all  the  debtor's  property,  and  liega- 
tive  any  presumption  that  there  is  other  prop- 
erty, are  sufficient).  See  also  Maennel  v. 
Murdock,  13  Md.  163. 

Massachusetts. —  Stevens  v.  Bell,  6  Mass. 
339,  not  invalidated  by  failure  to  impose  du- 
ties imposed  by  law.  See  also  Avery  v. 
Monroe,  172  Mass.  132,  51  N.  E.  452,  70  Am. 
St.  Rep.  250. 

Michigan. —  Farrington  v.  Sexton,  43  Mich. 
454,  5  N.  W.  654  (invalid  for  failure  to  au- 
thorize assignee  to  set  aside  fraudulent  con- 
veyances);  Hollister  v.  Loud,  2  Mich.  309  (not 
invalidated  by  failure  to  limit  time  for  clos- 
ing the  trust) . 

Minnesota. — Yanish  v.  Pioneer  Fuel  Co.,  64 
Minn.  175,  66  N.  W.  198  (not  vitiated  by 
omission  of  "  hona  fide  "  in  an  assignment  of 
exempt  property  for  the  benefit  of  all  credit- 
ors filing  releases)  ;  Langdon  v.  Thompson,  25 
Minn.  509  ( the  words  "  successors  in  trust," 
in  the  granting  and  habendum  clauses,  are 
not  objectionable)  ;  Conrad  v.  Marcotte,  23 
Minn.  55  (as  to  necessity  of  an  assignment  of 
personalty  being  in  writing) .  Compare  Smith 
V.  Bean,  46  Minn.  138,  48  N.  W.  687  (where 
deed  was  executed  by  a  non-resident  assignor 
who  had  been  doing  business  within  the 
state)  ;  Lanpher  v.  Burns,  77  Minn.  407,  80 
N.  W.  361. 

^Mississippi. —  Baum  v.  Pearce,  67  Miss. 
700,  7  So.  548  (not  void  for  ambiguity); 
Robins  v.  Embry,  Sm.  &  M.  Ch.  (Miss.)  207 
(void  unless  all  the  uses  are  explicitly  and 
clearly  declared) . 

Nebraska. —  Deere  v.  Losey,  48  Nebr.  622, 
67  N.  W.  462  (not  void  lor  ambiguity)  ; 
Heelan  v.  Hoagland,  10  Nebr.  511,  7  N.  W. 
282. 

New  York.—  Crook  v.  Rindskopf,  105  N.  Y. 
■476,  12  N.  E.  174  (not  invalid  for  failure  to 
properly  provide  for  the  payment  of  debts  and 
the  distribution  of  the  surplus);  Flagler  v. 
Schoeffel,  40  Hun  (N.  Y.)  178  (general  as- 
signment Hot  invalid  because  it  conveys  the 
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property  to  the  assignee,  "  his  heirs,  execu- 
tors, administrators  and  assigns  " )  ;  Kellogg 
V.  Slawson,  15  Barb.  (N.  Y.)  56  [affirmed  in 
11  N.  Y.  302,  as  to  sufficiency  of  recital  of 
assignor's  insolvency]  ;  Royer  Wheel  Co.  V. 
Frost,  13  Daly  (N.  Y.)  233  (partial  assign- 
ment need  not  be  executed  with  the  formali- 
ties required  in  the  case  of  general  assign- 
ments) ;  Britton  v.  Lorenz,  3  Daly  (N.  Y.) 
23  (as  to  the  necessity  of  a  written  assign- 
ment) ;  Smith  V.  Bellows,  3  N.  Y.  St.  305 
(mere  clerical  error  will  not  vitiate)  ;  Hess 
V.  Blakeslee,  2  N.  Y.  St.  309  (assignment 
made  to  B,  "  his  successors  and  assigns,"  is 
not  fraudulent  as  to  creditors  by  the  use  of 
the  word  "  assigns  " )  ;  Wakeman  v.  Grover, 
4  Paige  (N.  Y.)  23  (must  specify  time  within 
which  creditors  are  to  come  in) .  N.  Y.  Laws 
(1888),  c.  294,  is  directory  only,  and  an  as- 
signment which  fails  to  state  the  kind  or 
place  of  business,  but  gives  the  residence  of 
the  assignor,  who  is  readily  identified,  is 
valid.  Dutchess  County  Mut.  Ins.  Co.  v. 
Van  Wagonen,  132  N.  Y.  398,  30  N.  E.  971, 
44  N.  Y.  St.  441  [affirming  18  N.  Y.  Suppl. 
256 ;  following  Boak  v.  Blair,  10  N.  Y.  Suppl. 
898,  32  N.  Y.  St.  911;  Mullen  v.  Sisson,  10 
N.  Y.  Suppl.  301,  31  N.  Y.  St.  210;  Strick- 
land V.  Laraway,  9  N.  Y.  Suppl.  761,  29 
N.  Y.  St.  873;  Taggart  v.  Herrick,  55  Hun 
(N.  Y.)  569,  9  N.  Y.  Suppl.  758,  29  N.  Y.  St. 
424;  overruling  Bloomingdale  v.  Seligman,  22 
Abb.  N.  Cas.  (N.  Y.)  98,  3  N.  Y.  Suppl. 
243,  19  K  Y.  St.  64]  ;  Otis  V.  Hodgson,  18 
N.  Y.  Suppl.  599,  45  N.  Y.  St.  92.  Must  fol- 
low form  prescribed  by  statute.  Kercheis  V. 
Schloss,  49  How.  Pr.  (N.  Y.)  284. 

Pennsylvania. —  Reamer  v.  Lamberton,  59 
Pa.  St.  462  (title  does  not  pass  by  deed, 
though  executed  and  acknowledged,  until  the 
assignee's  name  has  been  inserted  in  the  blank 
left  for  that  purpose)  ;  Hower  v.  Geesamen, 
17  Serg.  &  R.  (Pa.)  251  (not  invalidated  by 
failure  to  limit  time  for  compliance  with 
conditions  of  assignment). 

South  Carolina.' — Adler  v.  Cloud,  42  S.  C. 
272,  20  S.  E.  393  (not  invalidated  by  failure 
to  fix  term  within  which  preferred  creditors 
must  accept)  ;  Black  v.  Shooler,  2  McCord 
(S.  C.)  293  (assignment  under  the  prison 
bounds  act,  to  B  and  other  creditors,  is 
good  as  to  A,  but  void  for  uncertainty  as  to 
the  others ) . 

South  Dakota. — Dawley  v.  Sherwin,  5  S.  D. 
594,  59  N.  W.  1027,  not  void  for  failure  to 
recite  that  assignor  is  the  head  of  a  family 
and  insolvent,  where  the  grantor  seeks  to  re- 
serve his  statutory  exemptions. 

Tennessee. — Overton  v.  Holinshade,  5  Heisk. 
(Tenn.)  683,  holding  that  failure  to  limit 
time  for  closing  trust  constitutes  a  badge  of 
fraud. 

Texas. —  Johnson  v.  Robinson,  68  Tex.  399, 
4  S.  W.  625  (under  the  Texas  act  of  1879 
deed  must  show  on  its  face  that  assignor  is 
either  insolvent  or  contemplates  insolvency, 
but  may  operate  as  a  partial  assignment  al- 
though not  valid  as  a  general  assignment) ; 
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executed  by  an  agent  or  an  attorney  in  fact  especially  authorized  thereto/^  but 
the  power  must,  in  express  terms,  grant  the  authority. 

e.  By  Partner  For  Firm.  One  partner  has  no  authority  to  make  an  assign- 
ment for  tlie  firm  without   express  authority     from  his  copartners.    It  has 


Mcllhenny  Co.  v.  Miller,  68  Tex.  356,  4 
.S.  W,  614  (under  the  Texas  statute  need  not 
specify  the  proportion  of  debt  which  must  be 
paid  before  the  debtor  shall  be  entitled  to  a 
release)  ;  McWilliams  Cornelius,  66  Tex. 
301,  17  S.  W.  767  (in  the  alternative  void 
tmder  the  Texas  statute)  ;  Jones  v.  Patty, 
(Tex.  1886)  1  S.  W.  633  (not  void  merely 
because  made  by  two  persons,  where  one  of 
them  has  no  interest  in  the  property  as- 
signed) ;  Fechheimer  v.  Ball,  1  Tex.  App.  Civ. 
Cas.  §  766  (must  require  security  to  insure 
faithful  execution  of  the  trust).  See  also 
Wetzel  i\  Simon,  87  Tex.  403,  28  S.  W.  274, 
942,  relating  to  assignment  of  community 
property. 

'Wisconsin. —  Hammel  v.  Schuster,  65  Wis. 
669,  27  N.  W.  620  (not  vitiated  because 
papers  were  drawn  by  the  county  judge); 
Bates  V.  Simmons,  62  Wis.  69,  22  N.  W.  335 
(not  invalid  because  made  to  the  assignee, 
"  his  heirs,  executors,  administrators,  and  as- 
signs," instead  of  running  to  his  successors 
and  assigns)  ;  Lindsay  v.  Guy,  57  Wis.  200, 
15  N.  W.  181  (not  invalidated  by  failure  to 
direct  performance  of  duties  imposed  by 
law ) . 

United  States. —  Cunningham  v.  Norton, 
125  U.  S.  77,  8  S.  Ct.  804,  31  L.  ed.  624 
(construing  Texas  statute  as  to  necessity  of 
reciting  assignor's  insolvency)  ;  Bickham  v. 
Lake,  51  Fed.  892  (not  invalidated  by  failure 
to  fix  time  within  which  omitted  creditors 
must  file  claims ) .  A  conveyance  to  an  as- 
signee for  the  benefit  of  creditors  is  properly 
made  to  him  and  his  successors  and  assigns, 
and  not  to  him  and  his  heirs.  Bradley  Fer- 
tilizer Co.  V.  Pace,  80  Fed.  862. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  212  et  seq.;  and,  gen- 
erally. Assignments,  ante,  p.  1;  Contracts; 
Deeds;  Trusts. 

Consideration  need  not  be  recited  in  the 
deed.  Block  v.  Peter,  63  Ga.  260;  Cunning- 
ham V.  Freeborn,  11  Wend.  (N.  Y.)  240  {.af- 
firming 3  Paige  (N.  Y.)  557  {affirming  1 
Edw.  (N.  Y.)  256)]. 

13.  Gouldy  V.  Metcalf,  75  Tex.  455,  12 
,S.  W.  830,  16  Am.  St.  Rep.  912.  See  also  Na- 
tional Bank  v.  Saekett,  2  Abb.  Pr.  N.  S. 
(N.  Y.)  286;  Lowenstein  v.  Flauraud,  11  Hun 
(N.  Y.)  399,  53  How.  Pr.  (N.  Y.)  463;  Dar- 
Tow  V.  Bruff,  36  How.  Pr.  (N.  Y.)  479,  all 
three  cases  relating  to  partnership  assign- 
ments. 

Where  assignor  owns  no  real  estate  subject 
to  forced  sale,  his  agent,  acting  under  verbal 
authority,  can,  under  Tex.  Acts  (1879),  c.  53, 
make  for  him  a  valid  assignment.  McGuffin 
V.  Sowell,  1  Tex.  Civ.  App.  187,  20  S.  W.  871. 

14.  Wood  V.  McCain,  7  Ala.  800,  42  Am. 
Dec.  612  (where  agent  exceeded  his  author- 
ity) ;  Baker  v.  Freeman,  35  Me.  485  (where 
agent  having  only  authority  to  sign  also  af- 


fixed seal)  ;  McGuffin  V.  Sowell,  1  Tex.  Civ. 
App.  187,  20  S.  W.  871.  Compare  Wetzel  v. 
Simon,  87  Tex.  403,  28  S.  W.  274,  942  [re- 
versing (Tex.  Civ.  App.  1894)  25  S.  W.  792]. 

15.  Maryland. —  Maennel  v.  Murdock,  13 
Md.  163. 

Minnesota. —  Thompson  v.  Winona  Harves- 
ter Works,  41  Minn.  434,  43  N.  W.  383; 
Williams  v.  Frost,  27  Minn.  255,  6  N.  W.  793. 
Compare  Farwell  v.  Brooks,  65  Minn.  184,  68 
N.  W.  5,  holding  that  an  assignment  executed 
as  follows:  "  Brooks  &  Co.,  by  W.  M.  Brooks. 
Ai  Brooks,"  did  not  pass  the  separate  prop- 
erty of  W.  M.  Brooks. 

Neio  York. —  Sherman  v.  Jenkins,  70  Hun 
(N.  Y.)  593,  24  N.  Y.  Suppl.  186,  53  N.  Y.  St. 
780;  Klumpp  v.  Gardener,  15  N.  Y.  St.  100; 
Hooper  v.  Beecher,  4  N.  Y.  St.  473,  25  N.  Y. 
Wkly.  Dig.  505.  See  Beste  v.  Burger,  17  Abb. 
N.  Cas.  (N.  Y. )  162,  where  assignment  was 
made  and  executed  by  a  surviving  partner 
with  the  assent  of  deceased  partner's  personal 
representative.  But  compare  St.  Nicholas 
Bank  v.  De  Rivera,  3  N.  Y.  Suppl.  666,  hold- 
ing that  a  partner  who  had  retired  from  the 
firm  before  its  assignment,  though  after  a 
debt  on  which  a  judgment  was  obtained 
against  them  was  contracted,  is  not  a  neces- 
sary party  to  the  assignment,  where  the  title 
to  the  firm  property  vested  in  the  remaining 
members  on  his  retirement.  In  Adee  v.  Cor- 
nell, 93  N.  Y.  572,  it  was  held  that  a  deed 
was  sufficient  against  the  objection  that  it 
was  not  signed  by  an  alleged  partner,  when 
it  appeared  that  he  assented  to  the  assignment 
and  disclaimed  any  interest  in  the  property 
assigned. 

Ohio. —  In  re  Roberg,  7  Ohio  N.  P.  446,  5 
Ohio  S.  &  C.  PI.  Dec.  585. 

Texas.— Turner  v.  Douglass,  77  Tex.  619, 
14  S.  W.  221;  McGuffin  v.  Sowell,  1  Tex.  Civ. 
App.  187,  20  S.  W.  871. 

Utah.— Wilson  v.  Sullivan,  17  Utah  341, 
53  Pac.  994. 

United  States. —  Wooldridge  v.  Irving,  23 
Fed.  676;  In  re  Bear,  2  Fed.  Cas.  No.  1,177. 

Compare  Gordon  v.  Cannon,  18  Gratt.  (Va.) 
387;  Rumery  v.  McCulloch,  54  Wis.  565,  12 
N.  W.  65. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  252. 

See  also,  generally,  ]?artnership. 

Where  one  consents  in  writing  as  an  indi- 
vidual to  a  firm's  assignment  of  property  for 
creditors,  and  at  the  same  time  disclaims  any 
interest  in  the  property  as  a  partner,  his  con- 
sent will  nevertheless  be  regarded  as  a  part- 
nership consent,  if  he  was  in  fact  a  partner. 
Tait  V.  Carey,  (Indian  Terr.  1899)  49  S.  W.  50. 

Wife  of  a  member  of  a  firm,  though  con- 
sidered a  member  thereof,  need  not  join  in 
the  execution  of  a  trust  deed  of  the  firm  prop- 
erty. Willis  c.  ]\Iurphy,  (Tex.  Civ.  App. 
1894)  28  S.  W.  362. 
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been  held,  however,  thUt  one  partner  may  assign  for  the  firm  if  his  copartners  are 
non-resident.^^ 

d.  Description  of  Liabilities.  Debts  to  be  included  in  the  assignment  ^'^ 
should  be  described  with  sufficient  certainty  for  identification  and  for  administra- 
tion of  the  estate,  as  well  as  to  enable  beneficiaries  to  seek  the  aid  of  the  courts 
in  the  enforcement  of  the  trust,^^  and  so  long  as  fictitious  debts  are,  not  included 
the  assignment  is  not  vitiated,^^  even  though  there  may  be  misdescription  from 
honest  raistake,^^  or  an  omission,  not  fraudulent,  to  state  the  amount.^^ 


Where  the  partners  assigned  both  firm  and 
individual  assets,  including  property  of  two 
other  firms  of  which  the  assignors  were  also 
members,  separate  creditors  cannot  complain 
that  the  deed  was  not  signed  by  their  copart- 
ner in  the  last-mentioned  firm.  Maennel  v. 
Murdock,  13  Md.  163.  Contra,  Hooper  v. 
Baillie,  118  N.  Y.  413,  23  N.  E.  569,  29 
N.  Y.  St.  52. 

16.  Darrow  v.  Bruff,  36  How.  Pr.  (N.  Y.) 
479;  National  Bank  v.  Sackett,  2  Abb.  Pr. 
N.  S.  (N.  Y. )  286  (one  partner  having  ab- 
sconded) ;  Lowenstein  r.  Flanraud,  11  Hun 
(N.  Y.)  399,  53  How.  Pr.  (N.  Y.)  463;  In  re 
Grant,  106  Fed.  496. 

A  joint  debtor  cannot  execute  a  valid  as- 
signment of  joint  property.  Gates  i\  An- 
drews, 37  N.  Y.  657,  5  Transcr.  Anp.  (N.  Y.) 
176,  97  Am.  Dec.  764. 

17.  As  to  debts  to  be  included  see  supra, 
II,  D. 

As  to  the  necessity  of  designating  preferred 
creditors  either  in  the  deed  or  in  the  accom- 
panying schedule  see  infra,  III,  B,  1,  b. 

18.  Certainty  of  description  required. — 
Alabama. —  Perry  Ins.,  etc.,  Co.  v.  Foster,  58 
Ala.  502,  29  Am.  Rep.  779  (not  vitiated  by  a 
wrong  description  or  introduction  of  debts 
to  which  the  creditor  is  not  privy,  nor  by  the 
fact  that  he  has  other  security  not  stated 
therein);  England  r.  Reynolds,  38  Ala.  370 
(failing  to  name  all  the  creditors  or  the 
amounts  due  to  each  is  not  void  for  uncer- 
tainty) ;  Robinson  v.  Rapelye,  2  Stew.  (Ala.) 
86  (not  necessarily  void  because  it  does  not 
sufficiently  describe  the  debts ) . 

California. —  Barroilhet  v.  Fisch,  63  Cal. 
462. 

Delaware. — See  Comly  v.  Waters,  2  Del.  Ch. 
72. 

Indiana. —  See  Hall  v.  Wheeler,  13  Ind.  371, 
for  a  description  of  the  debts  held  not  to 
render  assignment  invalid  per  s 

Louisiana. —  Lay  son  v.  Rowan,  7  Rob. 
(La.)  1. 

Missouri. —  Scott  v.  Bailey,  23  Mo.  140. 

New  Hampshire. —  See  also  Beard  v.  Kim- 
ball, 11  N.  H.  471,  wherein  it  is  held  that  an 
assignment  by  a  debtor  of  all  his  property, 
to  be  paid  out  to  the  several  persons  named 
in  the  annexed  schedule,  which  did  not  con- 
tain the  names  of  all  the  creditors,  is  invalid. 

New  York. —  Silver  Creek  Bank  v.  Talcott, 
22  Barb.  (N.  Y. )  550,  to  pay  the  operatives 
of  the  assignors  residing  at  a  certain  place 
the  amounts  due  them  respectively  is  suffi- 
cient. See  also  Roberts  v.  Vietor,  54  Hun 
(N.  Y.)  461,  7  N.  Y.  Suppl.  777,  28  N.  Y.  St. 
100  (where  uncertainty  in  failing  to  give  the 
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name  of  a  principal  in  a  note  was  considered 
immaterial)  ;  Maack  v.  Maack,  49  Hun 
(N.  Y.)  507,  2  N.  Y.  Suppl.  506,  18  N.  Y.  St. 
121  (where  the  description  was  not  deemed 
too  indefinite  as  to  the  identification  of  a  pre- 
ferred debt ) . 

Tennessee. — Young  v.  Gillespie,  12  Heisk. 
(Tenn.)  239. 

Texas.—  Kellogg  v.  Muller,  68  Tex.  182,  185, 
4  S.  W.  361  (deed  giving  list  of  creditors  pre- 
ferred and  unpreferred  which  adds,  "  should 
the  said  party  of  the  second  part  have  omitted 
or  forgotten  any  creditor,  and  his  claim  is 
just  and  correct,  he  shall  share  alike  with 
those  in  schedule  B,  class  2,  not  preferred," 
is  sufficient)  ;  Nave  v.  Britton,  61  Tex.  572 
( failure  to  state  nature  of  creditors'  claims ) . 

United  States. —  Sanger  v.  Flow,  48  Fed. 
152,  4  U.  S.  App.  32,  1  C.  C.  A.  56  (where 
deed  prefers  certain  creditors  and  provides 
for  the  remainder  to  be  paid  to  all  remaining 
creditors  pro  rata,  it  is  not  necessary  to  give, 
either  in  deed  or  in  any  schedule  attached, 
the  names  of  the  unpreferred  creditors,  or 
amounts  due  them)  ;  Halsey  v.  Fairbanks,  4 
Mason  (U.  S.)  206,  11  Fed.  Cas.  No.  5,964 
( not  fully  enumerating  all  the  debts ) . 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  237. 

19.  Error  in  computation,  where  no  fraud 
was  intended.  Barroilhet  v.  Fisch,  63  Cal. 
462.  A  debt  may  be  saved  by  the  principle  of 
"  Id  certum  est,  quod  certum  reddi  potest." 
Layson  v.  Rowan,  7  Rob.  (La.)  1. 

20.  As  for  example  a  mistake  in  misde- 
scribing  the  security,  as  by  naming  it  a  note 
while  it  is  in  fact  a  bond  ( Scott  v.  Bailey,  23 
Mo.  140),  in  describing  a  liabilitv  as  absolute 
where  it  is  only  contingent  (Bernheimer  v. 
Rindskopf,  116  N.  Y.  428,  22  N.  E.  1074,  27 
N.  Y.  St.  648,  15  Am.  St.  Rep.  414).  So  an 
assignment  executed  by  a  husband  and  wife 
and  given  to  secure  community  debts  is  valid, 
though  the  debts  are  described  as  those  of  the 
wife.  Hayden  Saddlery  Hardware  Co.  -v.  Ram- 
say, 14  Tex.  Civ.  App.  185,  36  S.  W.  595.  In 
Graham  v.  Lockhart,  8  Ala.  9,  it  was  held 
that  a  deed  of  assignment  including  notes  was 
not  invalid  because  it  contained  a  misdescrip- 
tion of  the  names  of  the  sureties,  dates,  or 
sums.  See  also  Miles  v.  Bacon,  4  J.  J.  Marsh. 
(Ky.)  457. 

21.  Failure  to  state  amount. —  Willey  v. 
Reynolds,  (Indian  Terr.  1899)  51  S.  W.  972; 
Roberts  v.  Buckley,  145  N.  Y.  215,  39  N.  E. 
966,  64  N.  Y.  St.  600;  Barcroft  v.  Snodgrass, 
1  Coldw.  (Tenn.)  430;  Nave  Britton,  61 
Tex.  572;  Van  Hook  v.  Walton,  28  Tex.  59; 
Simon  y.  Ash,  1  Tex.  Civ.  App.  202,  20  S.  W. 
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e.  Description  of  Property  —  (i)  In  General.  A  description  of  property 
assigned  ^'^  may  be  very  general  in  the  body  of  the  instrument,  especially  if  an 
inventory  of  assets  is  required,  and  there  is  not  the  same  particularity  as  is 
required*^  in  an  ordinary  deed  to  realty  or  in  a  bill  of  sale  to  personalty,  where 
title  does  not  pass  by  delivery  of  possession.^^ 


719.  But  see  Caton  v.  Mosely,  25  Tex.  374 
(holding  that  an  indebtedness  described  as 
being  to  "  sundry  persons,"  specifying  no 
amount  and  giving  assignee  the  power  to  hold 
assigned  property  and  dispose  of  it  to  the 
best  advantage  of  the  creditors  generally, 
makes  assignment  invalid)  ;  Young  v.  Gil- 
lespie, 12  Heisk.  (Tenn.)  239  (holding  that 
describing  the  debts  as  "  all  other  debts  we 
owe  for  borrowed  money  "  provided  to  be  paid 
before  the  remainder  of  the  estate  shall  be 
paid  pro  rata  makes  the  assignment  void). 

Parol  evidence  is  admissible  to  show  the 
true  amount  of  the  debts.  Piatt  v.  Hedge,  8 
Iowa  386;  Silsby  V.  Strong,  38  Oreg.  36,  62 
Pac.  633. 

22.  As  to  property  to  be  included  see  supra, 
II,  C. 

23.  Alabama. —  Clark  v.  Few,  62  Ala.  243 
(parol  evidence  may  aid  description  otherwise 
insufficient)  ;  England  v.  Keynolds,  38  Ala. 
370;  Brown  v.  Lyon,  17  Ala.  659  (failure  to 
specify  property  may  be  a  circumstance  to  be 
considered  by  the  jury  in  determining  the 
question-  of  fraudulent  intent)  ;  Tarver  v. 
Rolfe,  7  Ala.  873  (imperfect  description  of 
some  of  the  chattels  conveyed  does  not  in- 
validate) ;  McCain  v.  Wood,  4  Ala.  258  (deed 
assigning  all  debts  due  grantor  of  persons  in 
the  state  of  Alabama  for  medical  services  not 
void  for  uncertainty)  ;  Robinson  V.  Rapelye,  2 
Stew.  (Ala.)  86. 

Arkansas. —  But  see  Barkman  v.  Simmons, 
23  Ark.  1,  holding  that  where  a  deed  purports 
to  convey  all  the  assignor's  property  and  re- 
fers to  a  schedule  as  being  attached,  but  which 
is  omitted,  parol  evidence  is  not  admissible  to 
show  what  articles  were  intended  to  be  con- 
veyed. And  compare  Mansur,  etc..  Imp.  Co. 
V.  Wood,  63  Ark.  362,  38  S.  W.  898. 

Colorado. —  But  see  Burchinell  v.  Mosconi, 
4  Colo.  App.  401,  36  Pac.  307,  for  an  insuffi- 
cient description  for  failure  to  designate  loca- 
tion of  goods  assigned.  And  compare  Graham 
Paper  Co.  v.  Sanderson,  8  Colo.  App.  427,  47 
Pac.  904. 

Connecticut. —  Clark  v.  Mix,  15  Coiin.  152. 
Compare  De  Wolf  v.  A.  &  W.  Sprague  Mfg. 
Co.,  49  Conn.  282,  for  a^i  insufficient  descrip- 
tion. 

.  Florida.— Dorr  V.  Schmidt,  38  Fla.  354,  21 
So.  279. 

Kansas. —  Walker  v.  Newlin,  22  Kan.  106. 

Maryland. —  Keighler  v..  Nicholson,  4  Md. 
Ch.  86,  should  purport  to  convey  all  assignor's 
property,  but  may  be  valid  on  proof  that  he 
had  no  other  property. 

Massachusetts. —  Pingree  v.  Comstock,  18 
Pick.  (Mass.)  46  ("all  his  lands,  tenements, 
and  hereditaments,"  is  sufficient)  ;  Hatch  v. 
Smith,  5  Mass.  42. 

Michigan. —  But  see  Price  d.  Haynes,  37 
Mich.   487,  where   "  goods,   chattels,  stock, 


promissory  notes,  debts,  choses  in  action,  evi- 
dences of  debt,  claims,  demands,  property  and 
effects  of  every  description,  .  .  .  wherever 
the  same  may  be  situated,  to- wit:  all  the 
goods,  chattels  and  property  now  in  the  store 
lately  occupied  by  "  the  assignor,  was  held  to 
be  insufficient  to  include  real  estate,  especially 
as  instrument  was  not  acknowledged  or  wit- 
nessed so  as  to  entitle  it  to  be  recorded  as  a 
conveyance  of  real  property.  See  also  Ryer- 
son  V.  Eldred,  18  Mich.  12,  for  description  too 
uncertain. 

Missouri. —  State  v.  Cooper,  79  Mo,  464; 
Attleboro  First  Nat.  Bank  v.  Hughes,  10 
Mo.  App.  7. 

Montana. —  McCulloh  v.  Price,  14  Mont. 
320,  36  Pac.  194,  43  Am.  St.  Rep.  637. 

Nebraska. —  Lininger  v.  Raymond,  9  Nebr. 
40,  2  N.  W.  359. 

NeiD  Hampshire. —  Beard  V.  Kimball,  11 
N.  H.  471,  invalid,  under  act  of  July,  1834, 
unless  it  shows  an  assignment  of  all  of  as- 
signor's property. 

New  York. —  Chautauque  County  Bank  v. 
White,  6  N.  Y.  236,  57  Am.  Dec.  442;  Moore 
V.  Battin,  14  N.  Y.  St.  191. 

North  Carolina. —  See  Carter  v.  Cocke,  64 
N.  C.  239. 

Rhode  Island. —  Nightingale  v.  Harris,  6 
R.  I.  321,  with  preferences  conditioned  on  re- 
leases, is  not  invalid,  though  it  does  not  pur- 
port to  convey  all  of  assignor's  property  not 
exempt  from  attachment. 

South  Carolina. —  See  also  Adler  v.  Cloud, 
42  S.  C.  272,  20  S.  E.  393,  as  to  variance  be- 
tween deed  and  inventory. 

Tennessee. —  But  see  Powers  v.  Goins, 
(Tenn.  Ch.  1895)  35  S.  W.  902,  for  insufficient 
description  of  notes  and  accounts.  Compare 
Overton  i'.  Hollinshade,  5  Heisk.  ( Tenn. ) 
683  (as  to  when  a  general  description  may 
be  considered  as  a  badge  of  fraud)  ;  Fonsliee 
V.  Willis,  101  Tenn.  450,  47  S.  W.  703. 

Texas. —  McCart  r.  Maddox,  68  Tex.  456.  5 
S.  W.  150  (not  invalid  under  act  of  1879  be- 
cause it  fails  to  state  specifically  that  all  the 
debtor's  property  is  thereby  conveyed)  :  Nave 
V.  Britton,  61  Tex.  572  (description  may  be 
supplemented  by  parol  evidence).  But  ^^ee 
Baldwin  v.  Peet,  22  Tex.  708,  75  Am.  Doe. 
806.  And  compare  Hayden  Saddlery  Hard- 
ware Co.  V.  Ramsay,  14  Tex.  Civ.  Ap]\  IS-i, 
36  S.  W.  595  (as  to  describing  eomnuniity 
property)  :  Gonzales  r.  Batts,  (Tex.  Civ.  A]^p. 
1899)  50  S.  W.  403. 

Utah.— Snyder  i\  Murdock,  20  Utah  407, 
59  Pac.  88. 

Vir(/i)iia. —  Transfer  of  the  whole  of  the 
debtor's  property  need  not  appear  on  the  face 
of  the  deed.  Gordon  v.  Cannon,  18  Gratt. 
(Va.)  387.  And  compare  Lono-  r.  ]Meriden 
Britannia  Co.,  94  Va.  594,  27  S."  E.  499. 

United  States. —  Halsey   v.   Fairbanks,  4 
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(ii)  Exempt  Bbopebty.  The  failure  to  specify  exempted  prpperty,  so  as  to 
identify  it  from  the  mass  of  property  assigned,  does  not  invalidate  the  assignment 
itself,^*  but  is  rather  construed  to  make  void  the  claim  of  exemption,  unless  the 
law  specifically  describes  the  exempt  portion,^^  or  allows  a  subsequent  selection.^^ 

f .  Acknowledgment  —  (i)  Necessity.  Where  the  statute  prescribes  that 
:acknowledgment,  or  affidavit  of  good  faith,  shall  accompany  the  execution  of 
the  assignment,  such  provision  is  generally  held  to  be  mandatory unless  it 


Mason  (U.  S.)  206,  11  Fed.  Cas.  No.  5,964: 
Pearpoint  v.  Graham,  4  Wash.  (U.  S.)  232, 
19  Fed.  Cas.  No.  10,877. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §  230. 

24.  Alabama. —  Frank  v.  Myers,  97  Ala. 
437,  11  So.  832  [overruling  Myers  v.  Conway, 
90  Ala.  109,  7  So.  639;  Block  v.  Maas,  65  Ala. 
211]. 

Connecticut. —  See  Strong  v.  Carrier,  17 
Conn.  319. 

Florida.— Parker  v.  Cleveland,  37  Fla.  39, 
19  So.  344,  holding  that  a  general  exception 
of  exempt  property  does  not  ipso  facto  avoid 
assignment  for  uncertainty. 

Indiana. —  Garnor  v.  Frederick,  18  Ind.  507. 

loica. —  Bradley  v.  Bischel,  81  Iowa  80,  46 
N.  W.  755;  Perry  v.  Vezina,  63  Iowa  25,  18 
N.  W.  657,  "  except  such  as  the  law  excepts  " 
■does  not  invalidate. 

Kentucky. —  Moore  v.  Stege,  93  Ky.  27,  13 
Ky.  L.  Rep.  948,  18  S.  W.  1019;  Grinstead  v. 
Hichardson,  12  Ky.  L.  Rep.  798. 

May^yland. —  Compare  Muhr  v.  Pinover,  67 
Md.  480,  10  Atl.  289. 

MicMgan. —  Brooks  r.  Nichols,  17  Mich.  38; 
Smith  V.  Mitchell,  12  Mich.  180 

Minnesota. —  But  compare  Tarbox  v.  Ste- 
venson, 56  Minn.  510,  58  N.  W.  157,  holding 
an  assignment  invalid  which  did  not  locate 
the  state  in  •  which  the  exempt  property  was 
situated. 

Mississippi. —  Richardson  v.  Marqueze,  59 
Miss.  80,  42  Am.  Rep.  353. 

Missouri. —  Hartzler  r.  Tootle,  85  Mo.  23. 

Montana. — ^McCulloh  v.  Price,  14  Mont. 
320,  36  Pac.  194,  43  Am.  St.  Rep.  637. 

North  Carolina. —  Eigenbrun  v.  Smith,  98 
N.  C.  207,  4  S.  E.  122. 

North  Dakota. —  Bangs  v.  Fadden,  5  N.  D. 
•92,  64  N.  W.  78. 

Tennessee. —  McCord  r.  Moore,  5  Heisk. 
(Tenn.)  734.  But  see  Sugg  v.  Tillman,  2 
Swan  (Tenn.)  208. 

Wisconsin. —  German  Bank  v.  Peterson,  69 
Wis.  561,  35  N.  W.  47;  Bates  v.  Simmons,  62 
Wis.  69,  22  N.  W.  335. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §  231. 

25.  An  Alabama  case,  following  the  stat- 
ute of  Kentucky  where  a  resident  of  that 
state  made  an  assignment  in  Alabama,  held 
that  as  Kentucky  laws  exempted  only  specific 
classes  of  property  the  assignment  did  not 
have  to  specify  the  property  exempt.  South- 
.ern  Suspender  Co.  v.  Van  Borries,  91  Ala.  507, 
8  So.  367.  See  also  Grinstead  v.  Richardson, 
12  Ky.  L.  Rep.  798;  Moore  v.  Stege,  93  Ky. 
27,  13  Ky.  L.  Rep.  948,  18  S.  W.  1019.  See 
also  cases  cited  supra,  note  24. 
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No  exemption  against  partnership  debts. — 

It  was  held  in  Wisconsin,  in  an  assignment  by 
partnership  of  partnership  property,  that  a 
clause  reserving  "  such  property  as  is  exempt 
from  levy  and  sale  under  execution  "  is  in- 
operative, because  a  firm,  as  such,  not  being 
entitled  to  any  exemption  whatever,  the  inser- 
tion of  such  a  clause  had  no  effect.  McNair 
R  Rewey,  62  Wis.  167,  22  N.  W.  339;  Goll  v. 
Hubbell,  61  Wis.  293,  20  N.  W.  674,  21  N.  W. 
288;  Madison  First  Nat.  Bank  v.  Hackett,  61 
Wis.  335,  21  N.  W.  280. 

26.  Subsequent  selection. —  In  Michigan  it 
is  held  that  where  an  assignment  for  the  bene- 
fit of  creditors  excepts  exempt  property  with- 
out specifying  it,  a  bona  fide  selection  is  as 
practicable  as  under  a  levy.  Smith  v.  Mitch- 
ell, 12  Mich.  180.  See  also  Richardson  v. 
Marqueze,  59  Miss.  80,  42  Am.  Rep.  353.  But 
compare  Goll  v.  Hubbell,  61  Wis.  293,  20 
N.  W.  674,  21  N.  W.  ii«8. 

27.  As  to  the  necessity  and  sufficiency  of 
acknowledgments,  generally,  see  Acknowledg- 
ments, 1  Cyc.  566. 

28.  Statutory  provisions  mandatory. —  Il- 
linois.—  Cohen  v.  Farwell,  29  111.  App.  277 
[reversed  in  138  111.  216,  28  N.  E.  35,  32  N.  iii. 
893,  18  L.  R.  A.  281]. 

Maryland. —  But  see  Mackintosh  v.  Comer, 
33  Md.  598;  Hoopes  v.  Knell,  31  Md.  550,  to 
the  effect  that  an  affidavit  by  the  trustee  that 
the  consideration  is  bona  fide  need  not  be  ap- 
pended to  the  deed. 

Minnesota. —  Bennett  v.  Knowles,  66  Minn. 
4,  68  N.  W.  111. 

Missouri. — Rosenthal  v.  Green,  37  Mo.  App. 
272,  holding,  however,  that,  as  between  the 
parties  and  those  having  actual  notice,  the 
deed  may  be  valid  without  acknowledgment 
and  record. 

NeiD  Jersey. —  But  see  Scull  v.  Reeves,  3 
N.  J.  Eq.  84,  29  Am.  Dec.  694,  wherein  it  was 
held  by  the  court  that  the  deed- being  signed, 
sealed,  and  delivered  to  one  of  the  assignees 
named  therein  and  by  him  accepted,  was  valid 
to  pass  the  debtor's  estate  and  vest  the  same 
in  the  assignees,  although  the  deed  was  not 
acknowledged  by  the  assignor. 

New  York. —  Rogers  v.  Pell,  154  N.  Y.  518, 
49  N.  E.  75  [reversing  89  Hun  (N.  Y.)  159, 
35  N.  Y.  Suppl.  17]  ;  Britton  v.  Lorenz,  45 
N.  Y.  51;  Hardmann  v.  Bowen,  39  N.  Y.  196, 
6  Transcr.  App.  (N.  Y.)  323,  5  Abb.  Pr.  N.  S. 
(N.  Y.)  332  (holding  that  an  unacknowledged 
deed  does  not  pass  title  as  against  attaching 
creditors)  ;  Schwartz  v.  Soutter,  41  Hun 
(N.  Y.)  323;  Fairchild  v.  Gwynne,  16  Abb.  Pr. 
(N.  Y.)  23;  Smedley  v.  Smith,  15  Daly  (N.  Y.) 
421,  8  N.  Y.  Suppl.  100,  28  N.  Y.  St.  414; 
Britton      Lorenz,  3  Daly  (N.  Y.)  23.  But 
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may  be  where  personal  property  only  is  assigned  and  possession  is  taken  by  the 
assignee.^^ 

(ii)  Sufficiency.  What  is  a  sufficient  acknowledgment  depends  upon  the 
exigency  of  the  statute,^^  but  w^hen  it  is  fatally  defective  it  cannot  be  cured  so  as 
to  defeat  intervening  rights.^^ 

g.  Attestation  and  Oath.  Also  it  may  be  said  that  strict  compliance  is  neces- 
sary where  attestation  and  oath  are  prescribed,  but  the  form  of  the  oath  is 
not  indispensable,  if  the  substance  is  preserved .^'^ 

2.  Delivery  —  a.  Necessity.    To  become  finally  effective  and  operative  there 


«ee  Eandall  v.  Dusenbury,  39  N.  Y.  Super.  Ct. 
174,  stating  that  under  N.  Y.  Laws  (1860), 
art.  1,  §  348,  an  assignment  could  not  be  at- 
tacked on  the  ground  that  it  had  not  been 
acknowledged  prior  to  its  delivery.  Compare, 
liowever,  Royer  Wheel  Co.  v.  Fielding,  101 
N.  Y.  504,  5  N.  E.  431,  to  the  effect  that  N.  Y. 
Laws  (1877),  c.  466,  §  2,  relating  to  acknowl- 
edgments of  conveyances,  etc.,  does  not  apply 
to  assignments  of  specific  property  for  the 
benefit  of  specified  creditors. 

Ohio. —  Kingman  v.  Loyer,  40  Ohio  St.  109 ; 
Pfeiffer  v.  Cook,  9  Ohio  Dec.  (Eeprint)  290, 
12  Cine.  L.  Bui.  53. 

Texas. —  But  see  Tittle  v.  Vanleer,  (Tex. 
Civ.  App.  1894)  27  S.  W.  736,  holding  such 
a  statutory  requirement  to  be  merely  direct- 
ory. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  261. 

Where  a  creditor  has  actual  knowledge  of 
the  terms  of  an  assignment  for  the  benefit  of 
creditors,  and  the  assignee  is  in  possession  of 
all  the  property  assigned,  the  assignment  is 
not  void  because  of  lack  of  acknowledgment. 
Smith  V.  Cullen,  18  Wash.  398,  51  Pac.  1040. 

29.  In  case  of  assignment  of  personalty. — 
Meeker  v.  Sanders,  6  Iowa  60;  Kingman  v. 
Loyer,  40  Ohio  St.  109. 

Separate  acknowledgment  of  schedule  an- 
nexed to  the  deed  is  unnecessary.  Scott  v. 
•Guthr.ie,  10  Bosw.  (K  Y.)  408,  25  How.  Pr. 
(K  Y.)  481. 

30.  Instances  of  sufficient  acknowledgments 
may  be  found  in  the  following  cases: 

Illinois. —  Zimmerman  v.  Willard,  114  111. 
364,  2  N.  E.  70  [distinguished  in  Farwell  v. 
Cohen,  138  111.  216,  28  N.  E.  35,  32  N.  E. 
:883]. 

Massachusetts. —  Brown  v.  Foster,  2  Mete. 
(Mass.)  152,  as  to  the  indorsement  of  the 
certificate  of  acknowledgment  upon  the  as- 
signment. 

Minnesota. —  Hanson  v.  Metcalf,  46  Minn. 
25,  48  N.  W.  441. 

.  Missouri. —  Eppright  v.  Nickerson,  78  Mo. 
482,  acknowledgment  of  corporation. 

Neio  York. —  Klurapp  v.  Gardner,  114  N.  Y. 
153,  21  N.  E.  99,  22  N.  Y.  St.  672  (partner- 
ship acknowledgment)  ;  Smith  v.  Boyd,  101 
N.  Y.  472,  5  N.  E.  319;  Linderman  v.  Axford, 
38  N.  Y.  App.  Div.  488,  50  N.  Y.  Suppl.  456; 
Lowenstein  v.  Flauraud,  82  N.  Y.  494  [affirm- 
ing 11  Hun  Y.)  399,  53  How.  Pr.  (N.  Y.) 
463,  acknowledgment  by  attorney]  ;  National 
Bank  v.  Scriven,  63  Hun  (N.  Y.)  375,  18 
N.  Y.  Suppl.  277,  44  N.  Y.  St.  331  (partner- 


ship acknowledgment)  ;  Claflin  v.  Smith,  35 
Hun  (N.  Y.)  372,  15  Abb.  N.  Cas.  (N.  Y.) 
241.  Compare  Jones  v.  Howard  Ins.  Co.,  10 
N.  Y.  St.  120,  as  to  effect  of  defect  in  notary's 
certificate  upon  assignor's  debtor  when  sued 
by  assignee. 

United  States. — Brown  v.  Parker,  97  Fed. 
446,  38  C.  C.  A.  261. 

Instances  of  insufficient  acknowledgments 
may  be  found ,  in  the  following  cases : 

Michigan. —  Ryerson  v.  Eldred,  18  Mich.  12. 

Minnesota. —  Bennett  v.  Knowles,  66  Minn. 
4,  68  N.  W.  Ill;  De  Graw  v.  King,  28  Minn. 
118,  9  N.  W.  636,  want  of  seal  of  notary. 

Missouri. —  Descombes  v.  Wood,  91  Mo.  196, 
4  S.  W.  82,  60  Am.  Rep.  239. 

'New  York.—  Tim  v.  Smith,  14  Abb.  N.  Cas. 
(N.  Y.)  447  [but  see  Smith  v.  Tim,  13  Abb. 
N.  Cas.  (N.  Y.)  31];  Adams  v.  Houghton,  3 
Abb.  Pr.  N.  S.  (N.  Y.)  46  (not  acknowledged 
by  debtor  in  person)  ;  Cook  v.  Kelly,  14  Abb. 
Pr.  (N.  Y.)  466,  12  Abb.  Pr.  (N.  Y.)  35 
(not  acknowledged  by  debtor  in  person)  ; 
Treadwell  v.  Sackett,  50  Barb.  (N.  Y.)  440 
(partnership  acknowledgment)  ;  Smith  v. 
Boyle,  67  How.  Pr.  (N.  Y.)  351. 

South  Dakota. — Cannon  v.  Deming,  3  S.  D. 
421,  53  N.  W.  863. 

Tennessee. —  Powers  v.  Goins,  (Tenn.  Ch. 
1895)  35  S.  W.  902. 

United  States. —  Matter  of  Lawrence,  5 
Fed.  349. 

31.  Smith  V.  Boyd,  10  Daly  (N.  Y.)  149. 
Otherwise,  it  seems,  defects  in  the  certificate 
may  be  corrected.  Camp  v.  Buxton,  34  Hun 
(N.  Y.)  511. 

32.  Attestation  of  witnesses. —  Sager  r. 
Summers,  49  Nebr.  459,  68  N.  W.  614;  Barker 
V.  Bean,  25  N.  H.  412;  Tittle  v.  Vanleer, 
(Tex.  Civ.  App.  1894)  27  S.  W.  736;  Sum- 
mers V.  White,  71  Fed.  106,  36  U.  S.  App.  395, 
17  C.  C.  A.  631.  But  see  Deere  v.  Losev,  48 
Nebr.  622,  67  N.  W.  462,  holding  that,  in  lui 
action  to  hold  liable  the  garnishee  of  the  as- 
signee of  an  insolvent  firm,  it  is  iunnaloriul 
whether  or  not  the  deed  of  assignment  was 
witnessed. 

33.  Oath  of  assignor.— Williams  r.  Crocker, 
36  Fla.  61,  18  So.  52;  Thomas  r.  Clark,  65 
Me.  296;  Flint  c.  Clinton  Co.,  12  N.  H.  430. 
Compare  Woodward  v.  Marshall,  22  Pick. 
(Mass.)  41)8,  construing  Mass.  Stat.  (1836), 
c.  238. 

34.  Form  of  oath.— Thomas  r.  Clark.  65 
Me.  296:  Flint  v.  Clinton  Co.,  12  N.  H.  430; 
BoutwoU  r.  Bartlett,  11  N.  H.  418,  35  Am. 
Dec.  503. 
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must  be  a  delivery  of  the  deed  of  assignment  to  the  .assignee  named 
therein.^^ 

b.  What  Constitutes.  "What  is  sufficient  delivery  largely  depends  upon  the 
statute,^^  but  it  may  sometimes  be  presumed  where  only  personal  property  is 
assigned.^^    Filing  for  registration  is  generally  held  to  constitute  delivery .^^ 

3.  Recording  —  a.  Necessity  —  (i)  In  General.  Under  the  provisions  of  the 
statutes  in  some  states  the  instrument  of  assignment  must  be  registered  or 
recorded  in  order  to  make  the  assigilment  valid  as  against  creditors ;    in  other 


35.  California. — Forbes  v.  Seannell,  13  Cal. 
242,  otherwise,  it  seems,  where  only  person- 
alty is  assigned. 

Indiana. —  Woolson  i;.  Pipher,  100  Ind.  306. 

Iowa. —  Singer  v.  Armstrong,  77  Iowa  397, 
42  N.  W.  332. 

Louisiana. —  Ramsey  v.  Stevenson,  5  Mart. 
(La.)  23,  12  Am.  Dec.  468. 

Massachusetts. —  Marston  v.  Coburn,  17 
Mass.  454. 

Michigan. —  Stamp  v.  Case,  41  Mich.  267,  2 
N.  W.  27,  32  Am.  Rep.  156. 

'New  Hampshire. —  Hill  v.  Rolfe,  61  N.  H. 
351. 

Isfeio  York. —  Mcllhargy  v.  Chambers,  117 
N.  Y.  532,  23  N.  E.  561,  27  N.  Y.  St.  921; 
South  Danvers  Nat.  Bank  v.  Stevens,  5  N.  Y. 
App.  Div.  392,  39  N.  Y.  Suppl.  298. 

Pennsylvania. —  McKinney  v.  Rhoads,  5 
Watts  (Pa.)  343;  Burd  V.  Smith,  4  Ball. 
(Pa.)  76,  1  L.  ed.  748;  Davis  v.  Wollerton, 
2  Wkly.  Notes  Cas.  (Pa.)  428.  Contra,  Wilt 
V.  Franklin,  1  Binn.  (Pa.)  502,  2  Am.  Dec. 
474. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  257. 

36.  Depends  largely  upon  statute. —  The 

following  cases  show  that  placing  deed  of 
assignment  in  the  hands  of  another  so  it  is 
beyond  the,  power  of  the  assignor  to  demand 
its  return  will  suffice,  though  complete  de- 
livery may  not  be  effected  until  registration. 
Singer  v.  Armstrong,  77  Iowa  397,  42  N.  W. 
332 ;  American  v.  Frank,  62  Iowa  202,  17 
N.  W.  464 ;  Ward  v.  Lewis,  4  Pick.  ( Mass. ) 
518;  Stamp  v.  Case,  41  Mich.  267,  2  N.  W. 
27,  32  Am.  Rep.  156;  Hodenpuhl  v.  Hines, 
160  Pa.  St.  466,  28  Atl.  825.  Compare  Leeds 
V.  Com.,  83  Pa.  St.  453,  wherein  it  was  said 
that  the  question  of  delivery  is  not  affected 
by  a  subsequent  fraudulent  sale  by  the  as- 
signee. 

Illustrations  of  insufficient  delivery  may 

be  found  in  the  following  cases:  Mcllhargv 
17.  Chambers,  117  N.  Y.  532,  23  N.  E.  561,  27 
N.  Y.  St.  921  [affirming  51  Hun  (N.  Y.)  332, 
4  N.  Y.  Suppl.  698,  21  N.  Y.  St.  211]; 
Kingston  v.  Koch,  57  Hun  (N.  Y.)  12,  10 
N.  Y.  Suppl.  363,  32  J^.  Y.  St.  24;  Day 
Sines,  15  Wash.  525,  46  Pac.  1048. 

37.  Presumption  of  delivery. —  Forbes  v. 
Seannell,  13  Cal.  242.  Compare  Read  V. 
Robinson,  6  Watts  &  S.  (Pa.)  329. 

38.  Filing  for  record. —  Ewing  v.  Walker, 
60  Ark.  503,  31  S.  W.  45 ;  Hoffman  v.  Mack- 
all,  5  Ohio  St.  124,  64  Am.  Dec.  637 ;  Tomp- 
kins V.  Wheeler,  16  Pet.  (U.  S.)  106,  10  L.  ed. 
903. 

As  to  filing  and  recording,  generally,  see 
infra,  III,  A,  3. 

[Ill,  A,  2,  a] 


39.  See  list  of  statutes  cited  supra,  note 
6,  p.  120. 

40.  Must  be  recorded. —  Alabama. — Schloss 
V.  Inman,  (Ala.  1901)  30  So.  667;  Cummings 
V.  McCullough,  5  Ala.  324. 

California. —  Watkins  v.  Wilhoit,  (Cal. 
1894)  35  Pac.  646. 

Dakota. —  Farmer  v.  Cobban,  4  Dak.  425, 
29  N.  W.  12. 

Illinois. — Compare  Osborne  v.  Williams,  34 
111.  App.  421. 

Indiana. —  Fordyce  v.  Pipher,  84  Ind.  86; 
Eden  v.  Ever  son,  65  Ind.  113;  Forkner  v. 
Shafer,  56  Ind.  120;  New  v.  Reissner,  56  Ind. 
118. 

North  Carolina. — Perrv  v.  Merchants  Bank, 
70  N.  C.  309.  See  also  Royster  v.  Stallings, 
124  N.  C.  55,  32  S.  E.  384,  to  the  effect  that 
the  fact  that  there  was  a  race  as  between  the 
assignee  for  preferred  creditors  to  register 
his  deed  and  the  sheriff  to  levy  an  execution 
does  not  affect  the  validity  of  an  assignment. 

Ohio. —  Wambaugh  v.  Northwestern  Mut. 
L.  Ins.  Co.,  59  Ohio  St.  228,  52  N.  E.  839. 

Pennsylvania. —  Huey  v.  Prince,  187  Pa.  St. 
151,  40  Atl.  982,  42  Wkly.  Notes  Cas.  (Pa.) 
441  [reversing  7  Pa.  Dist.  110] ;  Wallace  v. 
Wainwright,  87  Pa.  St.  263;  Driesbach  v. 
Becker,  34  Pa.  St.  152;  Thomas  v.  Lowber,  14 
Pa.  St.  438;  Watson  v.  Bagaley,  12  Pa.  St. 
164,  51  Am.  Dec.  595;  Stewart  v.  McMinn,  5 
Watts  &  S.  (Pa.)  100,  39  Am.  Dec.  115; 
Flanagin  v.  Wetherill,  5  Whart.  (Pa.)  280; 
Englebert  v.  Blanjot,  2  WLart.  (Pa.)  240 
[reversing  1  Miles  (Pa.)  224];  Mitchell  v. 
Gendell,  7  Phila.  (Pa.)  107;  Murphy's  As- 
signment, 2  Pittsb.  (Pa.)  271;  Morris  Canal, 
etc.,  Co.  V.  Reeder,  18  Leg.  Int.  (Pa.)  236. 
But  compare  McBroom's  Appeal,  44  Pa.  St. 
92;  Henderson's  Appeal,  .31  Pa.  St.  502;  Ridg- 
way  V.  Stewart,  4  Watts  &  S.  (Pa.)  383; 
Wilmarth  v.  Mountford,  8  Serg.  &  R.  (Pa.) 
124;  Williamson  v.  Clark,  2  Miles  (Pa.)  153. 

South  Carolina. —  In  re  Dickson,  23  Pittsb, 
Leg.  J.  N.  S.  (Pa.)  411.  See,  however,  Bush 
V.  Waring,  1  Bay  (S.  C.)  90,  holding  that 
where  the  statute  giving  priority  to  a  first 
recorded  sale  or  mortgage  was  silent  as  to 
judgments,  an  assignment  for  the  general 
benefit  of  creditors  took  priority  over  a  sub- 
sequent judgment,  though  not  recorded  until 
the  latter  was  obtained. 

Tennessee. —  Birdwell  v.  Cain,  1  Coldw. 
(Tenn. )  301.    See  also  infra,  note  41. 

United  States. —  Shufeldt  v.  Jenkins,  22 
Fed.  359,  construing  Virginia  statute  making 
preferential  assignments  void  unless  recorded. 
Compare  Earle  v.  McCartney,  109  Fed.  13. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  262. 
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states  such  recording  has  been  held  not  to  be  essential  to  the  validity  .of  the 
assignment.'^^ 

(ii)  In  Case  of  Actual  Notice.  In  some  states  it  is  held  that  actual  notice 
will  obviate  the  necessity  of  registration  or  recording.^^ 


41.  ]Need  not  be  recorded. —  Arkansas. — 
Moore  v.  Goodbar,  66  Ark.  161,  49  S.  W.  571; 
Excelsior  Mfg.  Co.  v.  Owens,  58  Ark.  556,  25 
S.  W.  868  (as  prerequisite  to  admissibility 
in  evidence)  ;  Thatcher  v.  Franklin,  37  Ark. 
64  (as  against  assignor  and  execution  cred- 
itors who  refuse  to  accept  benefits  of  assign- 
ment ) . 

Illinois.— YsiYweW  v.  Cohen,  138  111.  216, 
28  N.  E.  35,  32  N.  E.  893,  18  L.  R.  A.  281 
[folloiving  Mann  v.  Reed,  49  111.  App.  406, 
holding  the  statute  to  be  directo-y  only]. 
See  Marder  v.  Filkins,  51  111.  App.  587 
(wherein  it  is  held  that  the  creditors  of  a 
corporation  who.  place  execution  on  their 
judgment  in  the  hands  of  the  sheriff  before 
an  assignment  by  the  corporation  for  the 
benefit  of  creditors  is  recorded  are  preferred 
creditors)  ;  Myer  v.  Fales,  12  111.  App.  351 
(as  against  one  claiming  under  an  execution 
levied  after  execution  and  delivery  of  prop- 
erty, but  before  the  recording  of  the  deed ) . 

loioa. —  As  against  subsequent  attaching 
creditors.  Munson  v.  Frazer,  73  Iowa  177, 
34  N.  W.  804;  American  v.  Frank,  62  Iowa 
202,  17  N.  W.  464. 

Kentucky. —  As  against  a  subsequent  at- 
taching creditor.  Covington  First  Nat.  Bank 
v.  D.  Kiefer  Milling  Co.,  95  Ky.  97,  15  Kv. 
L.  Rep.  457,  23  S.  W.  675 ;  Proctor  v.  Wilson, 
14  Ky.  L.  Rep.  480. 

Louisiana. —  Bastable  v.  Curry,  5  La.  Ann. 
411. 

Massachusetts. —  Howes  v.  Burt,  130  Mass. 
368,  construing  Mass.  Gen.  Stat.  c.  118,  §§  7, 
43.  Compare  Guilford  v.  Childs,  22  Pick. 
(Mass.)  434,  as  to  effect  of  newspaper  no- 
tice given  as  required  by  law. 

Michigan. —  As  against  subsequent  attach- 
ing creditor.  Gott  -o.  Hoschna,  57  Mich.  413, 
24  K  W.  123;  Palmer  v.  Mason,  42  Mich. 
146,  3  N.  W.  945. 

'Nebraska. —  Failure  to  record  in  time  does 
not  ipso  facto  give  a  creditor  a  superior  right 
to  that  of  the  assignor.  Miller  v.  Waite,  59 
Nebr.  319,  80  N.  W.  907.  Assignment  of  per- 
sonalty, duly  filed  in  the  clerk's  office  as  re- 
quired by  law,  need  not  be  recorded  in  the 
office  of  the  register  of  deeds.  Lancaster 
County  Bank  v.  Horn,  34  Nebr.  742,  52  N.  W. 
562. 

Neio  York. —  It  has  been  held  that  a  gen- 
eral assignment  executed  as  prescribed  by 
N.  Y.  Laws  (1877),  c.  466,  as  amended  by 
N.  Y.  Laws  (1878),  c.  318,  takes  effect  so  far 
as  property  situate  in  the  state  is  concerned, 
from  the  time  of  its  delivery,  and  not  from 
the  time  of  its  record;  all  requirements  sub- 
sequent to  the  delivery  are  directory  merely 
and  an  omission  to  obey  any  of  them  does 
not  avoid  the  assignment.  Nicoll  v.  Spowers, 
105  N.  Y.  1,  11  N.  E.  138;  Warner  v.  Jaf- 
fray,  96  N.  Y.  248,  48  Am.  Rep.  616  {af- 
firming 30  Hun  (N.  Y.)  326].  But  see  Mc- 
Blane  v.  Speelman,  6  N.  Y.  Civ.  Proc.  401. 


In  Van  Nest  v.  Yoe,  1  Sandf.  Ch.  (N.  Y.)  4, 
it  was  held  that  recording  an  assignment  in 
trust  for  the  payment  of  creditors,  when 
there  was  no  real  estate  to  be  affected  by  it, 
would  not  be  notice  to  any  one  of  the  as- 
signment. 

Ohio.—  Betz  v.  Snyder,  48  Ohio  St.  492,  28 
N.  E.  234,  13  L.  R.  A.  235,  takes  effect  as 
to  all  persons  from  time  of  delivery  to  the 
probate  court  of  the  county  of  assignor's  resi- 
dence. 

Tennessee. —  As  against  subsequent  attach- 
ing creditor.  Mayer  v.  Pulliam,  2  Head 
(Tenn. )  346.  An  assignment  in  trust  of  ne- 
gotiable paper  or  choses  in  action  need  not 
be  registered,  under  the  law  relating  to  the 
registration  of  mortgages  and  trusts  of  per- 
sonalty. Duke  V.  Hall,  9  Baxt.  (Tenn.)  282. 
See  also  supra,  note  40. 

Wisconsin. —  Toepfer  v.  Lampert,  102  Wis. 
465,  78  N.  W.  779. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  462. 

As  between  the  parties  thereto  an  unre- 
corded assignment  is  valid.  Thompson  v. 
Ellenz,  58  Minn.  301,  59  N.  W.  1023. 

Who  may  object. —  The  statutory  require- 
ment being  for  the  benefit  of  the  creditors 
they  must  take  advantage  of  a  failure  to  re- 
cord the  deed  (Weber  v.  Samuel,  7  Pa.  St. 
499;  Wharton  v.  Grant,  5  Pa.  St.  39),  and 
persons  who  deal  with  the  assignee  cannot 
take  advantage  of  a  want  of  record  in  a 
collateral  proceeding  (Maupin  v.  Everett,  8 
Ky.  L.  Rep.  356 ) .  But  an  unrecorded  as- 
signment which  is  good  as  against  a  subse- 
quent voluntary  assignment  has  been  held 
to  be  void  as  against  execution  creditors  of 
the  assignor.  Huey  v.  Prince,  7  Pa.  Dist. 
110.  But  a  creditor  may  estop  himself  from 
raising  the  objection.  Grossman  v.  Rowland, 
2  Wkly.  Notes  Cas.  (Pa.)  259.  So  an  as- 
signment not  filed  within  the  statutory  pe- 
riod will  not  be  invalidated  where  it  was 
agreed  that  it  should  only  be  recorded  in  case 
the  assignor  failed  to  secure  an  extension  of 
time.    Pierce  Steam  Heating  Co.  r.  Ransom, 

16  N.  Y'.  App.  Div.  258,  44  N.  Y.  Suppl.  023. 
42.  Connecticut. —  See  Strong  v.  Carrier, 

17  Conn.  319. 

Kentucky. — Ward  v.  Crotty,  4  Mete.  ( Ky. ) 
59;  Forepaugh  v.  Appold,  17  B.  Mon.  (Kv.) 
C25;  Hawkins  -y.  Trapp,  12  Ky.  L.  Rep.  704. 

Minnesota. —  Thompson  r.  Ellenz,  58  j\Iinn. 
301,  59  N.  W.  1023;  Paulson  r.  Clouah,  40 
Minn.  494,  42  N.  W.  398. 

il/issowri.— Rock  Island  Plow  Co.  V.  Lang, 
55  Mo.  App.  349;  Winn  v.  Madden,  18  Mo. 
App.  261., 

Pennsylvania. —  FoUw-eiler  r.  Lutz,  102  Pa. 
St.  585.  Applying  the  rule  to  foreign  as- 
signments not  recorded  in  Pennsylvania. 
Evans  v.  Dunkelberger,  3  Grant  (Pa.)  134; 
Wells  V.  Hotchkin,  23  Wkly.  Notes  Cas.  (Pa.) 
26.    Compare  Bacon  v.  Home,  123  Pa.  St. 
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(ill)  In  Case  of  Actual  Possession  Taken.  It  has  been  held  that  the 
recording  of  an  assignment  of  personal  property  is  not  essential  to  its  validity 
where  actual  possession  accompanies  the  conveyance.^^ 

b.  Sufficiency  —  (i)  In  General.  While  the  statutory  requirements^^  as  to 
the  time  and  manner  of  recording  assignments  should  be  complied  with  it  seems^ 
that  strict  compliance  is  not  always  necessary. 

(ii)  Place  of  Record.  The  place  of  record,  when  recording  is  necessary^ 
is  generally  designated  by  statute ;    as  a  rule  the  deed  should  be  recorded  in  the 


452,  16  Atl.  794,  2  L.  R.  A.  355;  Smith's  Ap- 
peal, 14  Wkly.  Notes  Cas.  (Pa.)  285. 

Texas.— Y^n  Hook  v.  Walton,  28  Tex. 
59. 

Utah.—  Snyder  v  '.  Murdock,  20  Utah  407, 
59  Pac.  88. 

Contra,  Dewey  v.  Littlejohn,  37  N.  C.  495; 
Lookout  Bank  v.  Noe,  86  Tenn.  21,  5  S.  W. 
433. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  473. 

43.  Illinois. —  Feltenstein  v.  Stein,  157  111. 
19,  45  N.  E.  502;  Myers  v.  McKinzie,  26  111. 
36. 

Iowa. —  Meeker  v.  Sanders,  6  Iowa  60. 

Missouri. —  Wise  v.  Wimer,  23  Mo.  237,  at 
least  until  a  reasonable  time  be  afforded  for 
placing  deed  on  record. 

Nebraska. —  Miller  v.  Waite,  59  Nebr.  319, 
80  N.  W.  907  [modified  in  60  Nebr.  431,  83 
K.  W^.  355] ;  Lancaster  County  Bank  v.  Horn, 
34  Nebr.  742,  52  N.  W.  562. 

Oregon. —  Dawson  v.  Crossen,  10  Oreg.  41. 

Virginia. —  Clark  v.  Ward,  12  Gratt.  (Va.) 
440. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  46. 

44.  See  list  of  statutes  citea  supra,  note 
6,  p.  120. 

45.  Requirements  mandatory. —  Grever  v. 
Culver,  84  Wis.  295,  54  N.  W.  585,  relating 
to  the  commissioner's  certificate  to  be  in- 
dorsed upon  the  copy  of  the  assignment.  See 
also  Stiefel  v.  Barton,  73  Md.  408,  21  Atl.  63; 
McCuaig  V.  City  Sav.  Bank,  111  Mich.  356, 
69  N.  W\  500;  Miller  v.  Waite,  60  Nebr.  431, 
83  N.  W.  355  [modifying  59  Nebr.  319,  80 
N.  W.  907] ;  Johnson  v.  Herring,  46  Pa.  St. 
415. 

46.  Strict  compliance  not  necessary. — Cali- 
fornia.—Wsitkins  V.  Wilhoit,  104  Cal.  395, 
38  Pac.  53,  as  to  the  book  in  which  assign- 
ment should  be  recorded. 

Connecticut. —  Strong  v.  Carrier,  17  Conn. 
319,  relating  to  delay  in  filing  for  record. 

Illinois. — Compare  Osborne  v.  Williams,  34 
111.  App.  421. 

Indiana. —  But  see  Switzer  v.  Miller,  58 
Ind.  561. 

Iowa. —  Wooster  v.  Stanfield,  11  Iowa  128, 
relating  to  the  book  in  which  assignment 
should  be  recorded. 

Kentucky. —  Proctor  v.  Wilson,  14  Ky.  L. 
Rep.  480. 

Minnesota. —  Ploltoquist  v.  Clark,  59  Minn. 
59,  60  N.  W.  1077  (assignment 'left  with  as- 
signee to  be  filed  upon  certain  conditions)  ; 
Perkins  v.  Zarraeher,  32  Minn.  71,  19  N.  W. 
385  ( relating  to  indorsement  of  time  of  filing 
and  of  record) . 
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Nebraska. —  Maul  v.  Drexel,  55  Nebr.  446,- 
76  N.  W.  163;  Lancaster  County  Bank  v.. 
Horn,  34  Nebr.  742,  52  N.  W.  562;  Wells  v. 
Lamb,  19  Nebr.  355,  27  N.  W.  229 ;  Lininger 
V.  Raymond,  12  Nebr.  19,  9  N.  W.  550,  12: 
Nebr.  167,  10  N.  W.  716  (relating  to  the  book- 
in  which  assignment  should  be  recorded ) . 
See  supra,  note  45. 

New  Jersey. —  Pemberton  v.  Klein,  43  N.  J.. 
Eq.  98,  10  Atl.  837,  relating  to  foreign  assign- 
ment not  accompanied  by  a  certificate  re- 
quired by  statute.  , 

New  York. —  Irving  Nat.  Bank  v.  Wilson 
Bros.,  etc.,  Toy  Co.,  34  N.  Y.  App.  Div.  481, 
54  N.  Y.  Suppl.  313;  Pierce  Steam  Heating 
Co.  V.  Ransom,  16  N.  Y.  App.  Div.  258,  44 
N.  Y.  Suppl.  623. 

Ohio.—  Betz  v.  Snyder,  48  Ohio  St.  492,  28; 
N.  E.  234,  13  L.  R.  A.  235. 

Pennsylvania. —  Rea'd  v.  Robinson,  6  Watts 
&  S.  (Pa.)  329.  See  supra,  note  45.  And 
compare  Colvin  v.  White,  200  Pa.  St.  277,  49* 
Atl.  765. 

Tennessee.—  Birdwell  v.  Cain,  1  Coldw. 
(Tenn.)  301,  relating  to  time  of  registration. 
And  compare  Chicago  Sugar-Refinery  Co.  v. 
Jackson  Brewing  Co.,  (Tenn.  Ch.  1898)  48 
S.  W.  275. 

Texas. —  Piggott  v.  Schram,  64  Tex.  447„ 
relating  to  the  effect  of  recording  after  is- 
suance but  before  execution  of  attachment. 
See  also  Carter-Battle  Grocer  Co.  v.  Jackson, 
(Tex.  Civ.  App.  1898)  45  S.  W.  615.* 

Virginia. —  Paul  v.  Baugh,  85  Va.  955,  9' 
S.  E.  329. 

Wisconsin. —  Jones  v.  Alford,  98  Wis.  245, 
73  N.  W.  1012;  Western  Twine  Co.  v.  Teas- 
dale,  97  Wis.  652,  73  N.  W.  568. 

United  States. — Belfast  Sav.  Bank  v.  Stowe, 
92  Fed.  100,  34  C.  C.  A.  229  [affirming  92 
Fed.  90].  And  compare  Parker  v.  Brown,  85' 
Fed.  595,  29  C.  C.  A.  357. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  474  et  seq. 

Any  person  interested  in  the  trust  may 
present  the  deed  for  record.  Read  v.  Robin- 
son, 6  Watts  &  S.  (Pa.)  329.  Thus  it  has 
been  held  that  the  deed  may  be  admitted  to 
record  by  the  clerk  who  is  trustee  therein, 
and  acted  as  the  counsel  of  the  grantor  in 
its  preparation.  Paul  v.  Baugh,  85  Va.  955, 
9  S.  E.  329. 

Record  relates  back  to  time  of  acknowledg- 
ment, if  the  deed  has  been  properly  recorded 
within  the  statutory  period.  So  held  in  Proc- 
tor V.  Wilson,  14  Ky.  L.  Rep.  480.  But  see 
contra,  Stiefel  v.  Barton,  73  Md.  408,  21  Atl. 
63. 

47.  See  list  of  statutes  cited  supra,  note  6,. 
p.  120. 


ASSIGNMEl^TS  FOE  BENEFIT  OF  CREDITORS   [4  Cye.]  159 


county  in  which  the  assignor  resides/^  but  where  the  assignor  owns  property  situ- 
ated in  a  county  other  than  the  county  of  his  residence,  either  within  or  outside  the 
state  in  which  he  resides,  it  is  usually  required  that  the  deed  be  also  registered  in 
the  county  where  such  property  is  situated.^^ 

B.  The  Inventory  and  Schedule — l.  Necessity  —  a.  In  General.  It  is 
generally  provided  by  statute  ^  that  there  shall  be  an  inventory  of  assets  and  a 


48.  In  county  of  assignor's  residence. — 

Spangler  v.  West,  7  Colo.  App.  102,  43  Pac. 
905 ;  Fidelity,  etc.,  Co.  v.  Haines,  78  Md.  454, 
28  Atl.  393,  23  L.  R.  A.  652;  Schuylkill  Bank 
V.  Reigart,  4  Pa.  St.  477.  See  also  Maul  v. 
Drexel,  55  Nebr.  446,  76  N.  W.  163;  Betz  v. 
Snyder,  48  Ohio  St.  492,  28  N.  E.  234,  13 
L.  R.  A.  235 ;  Harrison  v.  Chatfield,  14  Ohio 
Cir.  Ct.  599. 

Assignment  of  personalty  must  be  recorded 
in  county  of  assignor's  residence.  Stiefel  v. 
Barton,  73  Md.  408,  21  Atl.  63.  And,  in 
Maryland,  where  ibhe  trustee  files  his  bond  at 
the  domicile  of  the  assignor,  it  seems  the  deed 
need  not  be  also  recorded  in  another  county 
where  the  personalty  is  actually  situated. 
Fidelity,  etc.,  Co.  v.  Haines,  78  Md.  454,  28 
Atl.  393,  23  L.  R.  A.  652. 

Assignment  by  non-resident  should,  under 
the  provision  of  some  statutes,  be  filed  in 
the  county  where  his  principal  place  of  busi- 
ness is.  Spangler  v.  West,  7  Colo.  App.  102, 
43  Pac.  905. 

49.  In  another  county  in  same  state. — 
Alabama. —  Rogers  i;.  Bailey,  121  Ala.  314, 
25  So.  909.  See  also  Reeves  v.  Estes,  124  Ala. 
303,  26  So.  935. 

Connecticut. —  Coggill  v.  Botsford,  29  Conn. 
439. 

Indiana. —  Switzer  v.  Miller,  58  Ind.  561. 

Maryland. —  Stiefel  v.  Barton,  73  Md.  408, 
21  Atl.  63. 

Ohio. —  Eggleston  v.  Harrison,  61  Ohio  St. 
397,  55  N.  E.  993  ^reversing  Harrison  V.  Chat- 
field,  14  Ohio  Cir.  Ct.  599]. 

Pennsylvania. —  Lucas  v.  Sunbury,  etc.,  R. 
Co.,  32  Pa.  St.  458;  Dougherty  v.  Darrach, 
15  Pa.  St.  399. 

ZJ^aifi.— Snyder  v.  Murdock,  20  Utah  407, 
59  Pac.  88. 

Assignment  by  an  individual,  a  member  of 
a  partnership,  need  not  be  recorded  in  a 
county  where  land  belonging  to  the  firm  is 
situated,  though  such  assignment  carries  his 
interest  in  the  firm,  Bradley  Fertilizer  Co. 
V.  Pace,  80  Fed.  862,  52  U.  S.  App.  194,  26 
C.  C.  A.  198. 

Assignment  of  realty  must  be  recorded  in 
the  county  in  which  land  lies.  Stiefel  v. 
Barton,  73  Md.  408,  21  Atl.  63. 

Principal  place  of  business  of  a  corpora- 
tion or  partnership  making  an  assignment 
sometimes  controls  as  to  the  place  of  record. 
Spangler  v.  West,  7  Colo.  App.  102,  43  Pac. 
905 ;  Coggill  v.  Botsford,  29  Conn.  439,  where 
partners  resided  in  one  district  and  their 
principal  place  of  business  was  in  another. 
But  see  Lucas  v.  Sunbury,  etc.,  R.  Co.,  32 
Pa.  St.  458,  holding  that  where  the  principal 
office  of  the  assignor  is  in  Philadelphia,  and 
its  whole  road  is  in  Northumberland  county, 


where  all  its  business  is  conducted,  the  proper 
county  for  recording  the  assignment  for  the 
benefit  of  creditors  is  Northumberland. 

Under  Colo.  Laws  (1885),  p.  43,  §  6,  pro- 
viding that,  where  a  deed  of  general  assign- 
ment includes  any  interest  in  land,  the  as- 
signee shall  file  a  notice  of  the  assignment  in 
each  county  where  the  real  estate  is  situated, 
and  that  the  same  shall  be  constructive  no- 
tice to  a  purchaser  or  encumbrancer  of  the 
transfer  of  the  property  in  that  county,  the 
mere  recording  of  the  deed,  without  filing, 
the  notice  required  by  said  act,  is  not  con- 
structive notice  of  the  conveyance.  Spangler- 
V.  West,  7  Colo.  App.  102,  43  Pac.  905. 

In  another  state. —  Richmondville  Mfg.  Co. 
V.  Prall,  9  Conn.  487;  Scott  v.  Guthrie,  10' 
Bosw.   (N.  Y.)   408,  25  How.  Pr.   (N.  Y.) 
481;  Smith's  Appeal,  14  Wkly.  Notes  Cas.. 
(Pa.)  285. 

Foreign  assignment  not  recorded  in  the- 
state  where  some,  or  all  of  the  property  in- 
cluded is  situate,  if  executed  in  conformity 
with  the  laws  of  the  state  where  made,  will,, 
nevertheless,  according  to  the  weight  of  au- 
thority, prevail  against  attaching  creditors, 
suing  in  the  state  where  the  deed  is  not  re- 
corded. Wilson  V.  Carson,  12  Md.  54;  Car- 
ter-Battle Grocer  Co.  v.  Jackson,  18  Tex.  Civ. 
App.  353,  45  S.  W.  615 ;  Gregg  v.  Sloan,  76> 
Va.  497.  Contra,  Fourth  Nat.  Bank  v.  Flem- 
ing, 8  Ohio  Dec.  (Reprint)  545,  8  Cine.  L. 
Bui.  309;  Douglas  v.  Bank  of  Commerce,  97 
Tenn.  133,  36  S.  W.  874.  And  in  Connecticut 
this  rule  has  been  applied  even  in  the  case  of 
a  non-resident  attaching  creditor.  Atwood 
V.  Protection  Ins.  Co.,  14  Conn.  555.  But  in 
Pennsylvania  a  distinction  has  been  made  be- 
tween non-resident  attaching  creditors  and 
resident  attaching  creditors,  the  deed  being 
considered  as  valid  against  the  former  (Ba- 
con V.  Home,  123  Pa.  St.  452,  16  Atl.  794,  2 
L.  R.  A.  355  {.distinguishing  Chemical  Nat. 
Bank  v.  Tuttle,  17  Wkly.  Notes  Cas.  (Pa.) 
415]),  and  invalid  as  against  the  latter 
(Steel  V.  Goodwin,  113  Pa.  St.  288,  6  Atl.  49; 
Philson  V.  Barnes,  50  Pa.  St.  230;  Warner's 
Appeal,  13  Wkly.  Notes  Cas.  (Pa.)  505). 
In  Kansas  an  assignment  made  by  a  resident 
of  another  state  is  governed  as  to  property 
located  in  the  former  by  the  laws  of  that 
state,  prescribing  the  manner  of  registration 
and  the  effect  thereof  as  notice.  Parker  v. 
Brown,  85  Fed.  595,  50  U.  S.  App.  341,  29 
C.  C.  A.  357.  Compare  Houston  v.  Nowland, 
7  Gill  &  J..  (Md.)  480,  as  to  the  eft'ect  of  a 
deed  valid  in  Delaware  to  transfer  balance 
of  purchase-price  of  lands  in  IMaryland, 
though  not  recorded  in  the  latter  state. 

50.  See  list  of  statutes  cited  supra,  note  6.. 
p.  120. 
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schedule  of  liabilities,^^  either  accompanying  the  deed  of  assignment,  when  filed,^^ 
or  to  be  filed  within  a  given  time  thereafter.^^  But  unless  specifically  so  provided 
by  statute  ^  the  failure  to  file  such  inventory  or  schedule  does  not  invalidate,^^ 


51.  Time  of  execution. —  Dana  v.  U.  S. 
Bank,  5  Watts  &  S.  (Pa.)  223,  holding  that 
schedules '  referred  to  in  the  assignment  as 
bearing  even  date  therewith,  but  not  dated, 
will  be  presumed  to  have  been  executed  at 
the  same  time  as  the  assignment. 

Delivery. —  In  re  Kimball,  14  Fed.  Cas.  No. 
7,770,  16  Nat.  Bankr.  Reg.  188,  holding  that 
it  is  not  necessary  to  the  validity  of  an 
assignment  for  the  benefit  of  creditors  that 
the  schedules  should  be  delivered  at  the  time 
it  was  made.  See  also  Pratt  v.  Stevens,  94 
N.  Y.  387,  as  to  the  proper  person  to  whom 
the  inventory  should  be  delivered. 

52.  Time  of  annexation  need  not  be  of  the 
date  of  the  execution  of  deed.  Drucker  v. 
Wellhouse,  82  Ga.  129,  8  S.  E.  40,  2  L.  R.  A. 
328;  Hotop  v.  Neidig,  17  Abb.  Pr.  (N.  Y.) 
332.  Compare  Kercheis  V.  Schloss,  49  How. 
Pr.  (N.  Y.)  284;  Averill  v.  Loucks,  6  Barb. 
(N.  Y. )  470,  where  the  assignments  were 
considered  void. 

53.  Time  of  filing. —  Need  not  be  filed  at 
the  time  of  making  or  filing  the  deed.  Blair 
v.  Anderson,  61  Kan.  376,  59  Pac.  644; 
Hartzler  v.  Tootle,  85  Mo.  23;  Glanton  v. 
Jacobs,  117  N.  C.  427,  23  S.  E.  335:  Cribben 
V.  Ellis,  69  Wis.  337,  34  N.  W.  154:  Mather 
V.  McMillan,  60  Wis.  546,  19  N.  W.  440; 
In  re  Croughwell,  9  Ben.  (U.  S.)  360,  6  Fed. 
Cas.  No.  3,440,  17  Nat.  Bankr.  Reg.  337. 
But  should  be  filed  within  the  time  desig- 
nated by  statute.  Glanton  v.  Jacobs.  117 
N.  C.  427,  23  S.  E.  335;  Hockaday  v.  Drye, 
(Okla.  1898)  54  Pac.  475;  Mather  v.  Mc- 
Millan, 60  Wis.  546,  19  N.  W.  440 ;  Haben  v. 
Harshaw,  59  Wis.  403,  18  N.  W.  426:  Wad- 
leigh  V.  Merkle,  57  Wis.  517,  15  N.  W.  838. 
Contra,  Cribben  v.  Ellis,  69  Wis.  337,  34 
N.  W.  154,  under  Wis.  Laws  (1883),  c.  240. 

An  order  extending  time  to  an  assignee  to 
file  his  schedule  of  assets  will  not  be  vacated 
where  it  does  not  appear  that  the  applicant 
has  any  interest  either  in  the  estate  or  in 
making  the  application.  In  re  United  Press, 
20  N.  Y.  App.  Div.  625,  46  N.  Y.  Suppl.  840. 

Under  Wis.  Rev.  Stat.  (1878),  §  1697,  the 
inventory  of  assets  and  list  of  creditors  filed 
within  ten  days  relate  back  to  the  time  of 
the  execution  of  the  assignment  and  consti- 
tute a  part  of  it.  Conlee  Lumber  Co.  v. 
Ripon  Lumber,  etc.,  Co.,  66  Wis.  481,  29 
N.  W.  285. 

54.  The  New  York  act  of  1877  so  pro- 
vided. Pratt  V.  Stevens,  26  Hun  (N.  Y.)  229; 
Matter  of  Leahv,  8  Daly  (N.  Y.  )  124;  In  re 
Croughwell,  9  Ben.  (U.  S.)  360,  6  Fed.  Cas. 
No.  3,440,  17  Nat.  Bankr.  Reg.  337.  Under 
the  act  of  1874  such  defect  did  not  invalidate. 
See  infra,  note  55.  But  see  also  infra,  note 
56,  as  to  the  rule  under  the  act  of  1860. 

55.  Failure  to  file  will  not  invalidate. — 
Alabama. —  See  Flournoy  v.  Lyon,  62  Ala. 
213;  Shackelford  V.  Planters',  etc.,  Bank,  22 
Ala.  238. 
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Arizona. — Babbitt  v.  Mandell,  (Ariz.  1898) 
53  Pac.  577. 

California. —  Forbes  v.  Scannell,  13  Cal. 
242. 

Colorado.—  Smith  v.  Stoker,  8  Colo.  286,  7 
Pac.  10,  where  deed  contains  sufficient  de- 
scription. 

Indiana. —  Pitman  v.  Marquardt,  20  Ind. 
App.  431,  50  N.  E.  894. 

Indian  Territorif. —  Martin-Brown  Co.  v. 
Morris,  (Indian  Terr.  1897)  42  S.  V/.  423. 

Iowa. —  Compare  Meeker  v.  Sanders,  6  Iowa 
60. 

Massachusetts. —  Stevens  v.  Bell,  6  Mass, 
339,  where  deed  provided  for  the  making  out 
of  a  schedule  as  soon  as  might  be. 

Michigan. —  Coots  v.  Chamberlain,  39  Mich. 
565  (where  the  deed  was  sufficient  to  clearly 
transfer  title  to  all  of  the  assignor's  prop- 
erty) ;  Hollister  v.  Loud,  2  Mich.  309.  Com- 
pare Nye  V.  Van  Husan,  6  Mich.  329,  74  Am. 
Dec.  690.  Assignee  cannot  sue  as  such  unless 
he  has  filed  an  inventory  as  required  by  stat- 
ute. McCuaig  V.  City  Sav,  Bank,  111  Mich. 
356,  69  N.  W.  500. 

Minnesota. —  Swart  v.  Thomas,  26  Minn. 
141.  1  N.  W.  830. 

M ississippi. —  Robins  v.  Embry,  Sm.  &  M. 
Ch.  (Miss.)  207. 

Missouri. —  Hardcastle  r.  Fisher,  24  Mo. 
70;  Duvall  v.  Raisin,  7  Mo.  449;  Deaver  V. 
Savage,  3  Mo.  252,  25  Am.  Dec.  437.  See 
also  Douglass  v.  Cissna,  17  Mo.  App.  44. 

ISiehraska. —  Maul  v.  Drexel,  55  Nebr.  446, 
76  N.  W.  163. 

'Neio  Hampshire. —  Rowland's  Appeal,  67 
N.  H.  575,  35  Atl.  943;  Rundlett  v.  Dole,  10 
N.  H.  458. 

'New  York. —  Produce  Bank  v.  Morton,  67 
N.  Y.  199;  Smith  v.  Newell,  32  Hun  (N.  Y.) 
501.  Compare  Van  Vleet  v.  Slauson,  45  Barb. 
(N.  Y.)  317;  Mathews  v.  Poultney.  33  Barb. 
(N.  Y.)  127;  Ludington's  Petition,  5  Abb. 
N.  Cas.  (N.  Y.)  307;  Fairchild  v.  Gwynne, 
14  Abb.  Pr.  (N.  Y.)  121 ;  Evans  V.  Chapin,  12 
Abb. -Pr.  (N.  Y.)  161,  20  How.  Pr.  (N.  Y.) 
289 ;  Cunningham  V.  Freeborn,  1  Edw.  (N.  Y.) 
256  [affirmed  in  3  Paige  (N.  Y.)  557  {af- 
firmed in  11  V/end.  (N.  Y.)  -240)].  For  the 
rule  under  the  act  of  1877  se.  supra,  note 
54.  For  the  rule  under  the  act  of  1860  see 
infra,  note  56. 

Pennsylvania. —  Wilt  v.  Franklun,  1  Binn. 
(Pa.)  502,  2  Am.  Dec.  474.  See  also  U.  S.  v. 
U.  S.  Bank,  8  Rob.  (La.)  262,  construing 
Pennsylvania  statute. 

Texas. —  Compare  Marsalis  v.  Oglesby,  1 
Tex.  App.  Civ.  Cas.  §  256. 

Virginia. —  Williams  v.  Lord,  75  Va.  390. 
See  also  to  the  same  effect  Gordon  v.  Cannon, 
18  Graft.  (Va.)  387;  Kevan  v.  Branch,  1 
Graft.  (Va.)  274. 

United  States. —  Means  v.  Montgomery,  23 
Fed,  421  (construing  North  Carolina  statute 
and  stating  the  common-law  rule  to  be  that 
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tliongli  such  a  provision  is  by  some  of  the  states  deemed  mandatory.^*^  Such  failure 
is,  however,  ordinarily  deemed  a  badge  of  fraud.^^ 

b.  In  Case  of  Preferences.  It  is  essential,  however,  that  the  names  of  pre- 
ferred creditors  should  be  given  at  the  time  of  the  filing  of  the  deed  of  assign- 
ment, either  in  the  body  of  the  deed  or  in  the  accompanying  schedule.^^ 

2.  Contents  AND  Sufficiency  —  a.  In  General.    The  statutory  requirements,  if 


where  the  deed  itself  contains  a  sufficient  gen- 
eral description  no  schedule  is  necessary)  ; 
Wright  V.  Thomas,  9  Biss.  (U.  S.)  244,  1 
Fed.  716,  construing  Indiana  statute. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  271. 

Especially  is  the  assignment  not  invalidated 
where  the  filing  devolves  upon  the  assignee 
and  he  omits  to  file  an  inventory  and  sched- 
ule. Barbour  v.  Everson,  16  Abb.  Pr.  (N.  Y.) 
366;  Williams  v.  Lord,  75  Va.  390.  See  also 
Matter  of  Farnum,  14  Hun  (N.  Y.)  159. 

56.  Mandatory  provisions. —  Johnson  v. 
Adams,  92  Ga.  551,  17  S.  E.  898;  Coggins  V. 
Stephens,  73  Ga.  414;  Cooper  v.  McKinnon, 
122  N.  C.  447,  29  S.  E.  417:  Landauer  v. 
Conklin,  3  S.  D.  462,  54  N.  W.  322;  Powers 
V.  Goins,  (Tenn.  Ch.  1895)  35  S.  W.  902; 
Fechheimer  v.  Baimi,  43  Fed.  719.  To  the 
same  effect  Connor  v.  Omaha  Nat.  Bank,  42 
Nebr.  602,  60  N.  W.  911,  construing  Wyom- 
ing statute.  And  this  was  the  rule  in  New 
York  under  the  act  of  1860.  Juliand  v. 
Eathbone,"  39  N.  Y.  369  {reversing  39  Barb. 
(N.  Y.)  97].  But  the  act  of  1874  abrogated 
this  rule.  Produce  Bank  v.  Morton,  67  N.  Y. 
199;  and  cases  cited  supra,  note  55.  See 
supra,  note  54,  as  to  the  rule  under  the  act 
of  1877. 

A^n  assignment  is  good  as  to  the  assignor 
•until  attacked,  although  it  may  be  voidable 
as  to  the  creditors  because  of  a  defective  ac- 
companying schedule.  Comer  v.  Tabler,  44 
Fed.  467. 

57.  Fraud  presumed  from  failure  to  file. — 
California. —  Forbes  v.  Scannell,  13  Cal. 
242. 

Colorado. —  Palmer  v.  McCarthy,  2  Colo. 
App.  422,  31  Pac.  241,  where  it  appeared  that 
no  honest  attempt  was  made  to  comply  with 
the  statute. 

Massachusetts. —  Stevens  v.  Bell.  6  Mass. 
339. 

Michigan. —  Nye  v.  Van  Husan,  6  Mich. 
329,  74  Am.  Dec.  690;  Hollister  v.  Loud,  2 
Mich.  309. 

Isleio  Hampshire. —  Haven  v.  Richardson,  5 
N.  H.  113. 

ISleiD  York. —  Kellogg  v.  Slawson,  15  Barb. 
(N.  Y.)  56;  Cunningham  v.  Freeborn,  11 
Wend.  (N.  Y.)  240  [affirming  3  Paige  (N.  Y.) 
557  {affirming  1  Edw.  (N.  Y.)  256)];  Van 
Nest  V.  Yoe,  1  Sandf.  Ch.  (N.  Y.)  4. 

Pennsylvania. —  Hower  v.  Geesaman,  17 
Serg.  &  R.  (Pa,)  251;  Wilt  V.  Franklin,  1 
Binn.  (Pa.)  502,  2  Am.  Dec.  474  (holding 
that  a  want  of  schedule  is  less  suspicious 
where  the  property  is  conveyed  for  the  benefit 
of  all  the  creditors  than  where  a  part  of  it 
is  conveyed  for  particular  creditors)  ;.  Burd 
V.  Smith,  4  Dall.  (Pa.)  76,  1  L.  ed.  748. 


Texas.— Jjimi  v.  Wright,  18  Tex.  317,  70 
Am.  Dec.  282,  holding  that  such  an  omission 
is  not  necessarily  a  badge  of  fraud. 

United  States. —  Gilkerson  v.  Hamilton,  10 
Fed.  Cas.  No.  5,424a,  1  Am.  L.  Mag.  35.  But 
compare  Pearpoint  v.  Graham,  4  Wash. 
(U.  S.)  232,  19  Fed.  Cas.  No.  10,877. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  272. 

58.  Michigan. —  Wolf  v.  O'Conner,  88 
Mich.  124,  50  N.  W.  118,  13  L.  R.  A.  693. 

Missouri. —  Seger  v.  Thomas,  107  Mo.  635, 
18  S.  W.  33,  delegating  power  to  third  per- 
son to  make  preferences  insufficient. 

New  York. —  Averill  v.  Loucks,  6  Barb. 
(N.  Y.)  470.  See  Kercheis  v.  Schloss,  49 
How.  Pr.  (N.  Y.)  284  (holding  that  an  as- 
signment which  contemplates  that  the  sched- 
ule of  creditors  be  annexed  at  some  future 
time  is  fraudulent  upon  its  face,  as  it  in  ef- 
fect reserves  to  the  debtor  the  right  there- 
after to  designate  the  persons  who  shall  be 
preferred  in  the  distribution  of  the  assigned 
property  and  assets)  ;  Webb  v.  Daggett,  2 
Barb.  (N.  Y.)  9  (where  the  preference  was 
of  a  fictitious  debt).  Compare  Franev  v. 
Smith,  125  N.  Y.  44,  25  N.  E.  1079,  34  N.  Y. 
St.  469  [reversing  47  Hun  (N.  Y.)  119,  dis- 
approving Schwartz  v.  Soutter,  41  Hun 
(N.  Y.)  323];  Hotop  V.  Neidig,  17  Abb.  Pr. 
(N.  Y.)  332. 

North  Carolina. —  Gianton  v.  Jacobs,  117 
N.  C.  427,  23  S.  E.  335;  National  Bank  r. 
Gilmer,  117  N.  C.  416,  23  S.  E.  333.  See  also 
Blair  v.  Brown,  116  N.  C.  631,  21  S.  E.  434. 
preferring  fictitious  debt. 

Pennsylvania.—  See  Irwin  v.  Keen.  3 
Whart.  (Pa.)  347,  preferring  fictitious  debt. 

Texas. —  Dausby  v.  Frieberg,  76  Tex.  463, 
13  S.  W.  331,  holding  that  secret  promise  of 
preferences  renders  assignment  void.  See 
also  Moody  v.  Paschal,  60  Tex.  483,  holding 
that  an  attempt  to  give  assignee  power  to 
make  future  preferences  will  render  the  as- 
signment void. 

See  4  Cent.  Disf.  tit.  ''Assignments  for 
Benefit  of  Creditors,"  §  274. 

But  see  and  compare  Berry  r.  Cutts,  42  Me. 
445  (holding,  however,  that  where  the  prefer- 
ences do  not  appear  in  the  assignment  itself 
the  fact  may  be  shown  bv  proof  aliunde)  : 
Hiller  v.  Ellis,  72  Miss.  701.  18  So.  95,  41 
L.  R.  A.  707 ;  Memphis  Grocerv  Co.  r.  Leach. 
71  Miss.  959,  15  oo.  113:  Cobientz  r.  Driver 
Mercantile  Co.,  10  Utah  96,  37  Pac.  242  (pre- 
ferring fictitious  debt). 

The  failure  to  state  the  amount  of  indebt- 
edness to  each  preferred  creditor  mentioned 
in  the  deed  will  not,  of  itself,  invalidate  the 
assignment.  Willey  i\  Re^^lolds,  (Indian 
Terr.  1899)  51  S.  W.  972. 
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any,  control  the  contents  and  sufficiency  of  the  inventory  and  scliediile^^  but  sub- 
stantial compliance  with  the  statute  seems  to  be  all  that  is  necessary .^'^ 

b.  Description  of  Assets  and  Debts  —  (i)  In  General.  The  insufficiency  of 
description  as  to  assets  or  debts  does  not  as  a  rule  avoid  the  assignment ;.  and 
even  where  the  statute  is  deemed  mandatory  a  reasonable  compliance  is  all  that 
is  required,^^  but  a  defect  of  substance  invalidates.^  Ordinarily,  however,  valua- 
tions are  not  required  to  be  fixed.^^  ^ 

(ii)  Omissions  as  Badges  of  Fraud.  Omissions  either  from  the  inven- 
tory of  assets  or  schedule  of  debts  may  constitute  badges  of  fraud,^^  but  do  not 


59.  Controlled  by  statute. —  August  v.  Cal- 
loway, 35  Fed.  381;  .Z?i  re  Bear,  12  Fed.  Cas. 
No.  1,177.  See  also  cases  cited  infra,  note 
60  et  seq. 

60.  Substantial    compliance    sufficient. — 

'Arkansas. —  Ex  p.  Conway,  4  Ark.  302. 

Kansas. —  See  Goodin  v.  Newcomb,  6  Kan. 
App.  431,  49  Pae.  821. 

New  York. —  Read  v.  Worthington,  9  Bosw. 
(N.  Y.)  617;  Scott  v.  Guthrie,  10  Bosw. 
(N.  Y.)  408,  25  How.  Pr.  (K  Y.)  481. 

South  Dakota. —  Landauer  v.  Conklin,  3 
S.  D.  462,  54  K  W.  322. 

Texas. —  Swearingen  v.  Hendley,  1  Tex. 
Unrep.  Cas.  639. 

Wisconsin. —  Smith  v.  Bowen,  61  Wis.  258, 
20  N.  W.  917;  Ball  v.  Bowe,  49  Wis.  495,  5 
N.  W.  909. 

United  States. —  Tennessee  Bank  v.  Horn, 
17  HoAv.  (U.  S.)  157,  15  L.  ed.  70:  Sanger  v. 
Flow.  48  Fed.  152,  4  U.  S.  App.  32,  1  C.  C.  A. 
56;  Comer  v.  Tabler,  44  Fed.  467;  Halsey  v. 
Fairbanks,  4  Mason  (U.  S.)  206,  11  Fed.  Cas. 
No.  5.964.  See  also  cases  cited  infra,  note  61 
€t  seq. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  276. 

May  be  amended. —  Ellis  v.  Myers,  4  Silv. 
Supreme  (N.  Y.)  323,  8  N.  Y.  Suppl.  139,  28 
N.  Y.  St.  120.  See  also  Halsey  v.  Fairbanks, 
4  Mason  (U.  S.)  206,  11  Fed.  Cas.  No.  5,964. 

As  to  the  effect  of  reserving  right  to  amend 
see  infra,  V,  A. 

Substitution  of  new  inventory  may  be 
made  if  it  appear  that  such  substitution  was 
made  in  good  faith,  and  effected  no  material 
charge  in  the  deed,  but  simply  gave  a  more 
accurate  statement  of  the  values  given  the 
assets  upon  completion  of  the  invoice.  Smith 
V.  Stoker,  8  Colo.  286,  7  Pac.  10. 

61.  Description  of  assets. —  Ex  p.  Conway, 
4  Ark.  302;  Ely  v.  Hair,  16  B.  Mon.  (Ky.) 
230;  Tracy  v.  Tuffly,  134  U.  S.  206,  10  S.  Ct. 
527,  33  L.  ed.  879;  Tennessee  Bank  v.  Horn, 
17  How.  (U.  S.)  157,  15  L.  ed.  70. 

62.  Description  of  debts. —  U.  S.  Bank  v. 
Huth,  4  B.  Mon.  (Ky.)  423. 

63.  Reasonable  compliance  when  statute  is 
mandatory. —  Georgia. —  Claflin  v.  Vonderau, 
97  Ga.  224,  22  S.  E.  405;  Stultz  v.  Fleming, 
83  Ga.  14,  9  S.  E.  1067. 

lotva. —  King  Glass,  73  Iowa  205,  34 
N.  W.  820. 

Neiv  York. —  Pratt  v.  Stevens,  94  N.  Y. 
387;  McNaney  v.  Hall,  86  Hun  (N.  Y.)  415, 
33  N.  Y.  Suppl.  518  [affirmed  in  159  N.  Y. 
544,  54  N.  E.  1093];  Eastern  Nat.  Bank  V. 
Hulshizer,  2  N.  Y.  St.  93. 
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Pennsylvania. —  Dana  v.  U.  S.  Bank,  5 
Watts  &  S.  (Pa.)  223. 

South  Dakota. —  Wright  v.  Lee,  4  S.  D. 
237,  55  N.  W.  931. 

Tennessee. —  Rosenbaum  v.  MoUer,  85  Tenn. 
653,  4  N.  W.  10. 

Texas. —  Langham  v.  Lanier,  7  Tex.  Civ. 
App.  4,  26  S.  W.  255. 

^¥isconsin. —  German  Bank  v.  Peterson,  69* 
Wis.  561,  35  N.  W.  47.  Compare  Batten  v. 
Smith,  62  Wis.  92,  22  N.  W.  342. 

64.  Defect  in  substance  invalidates. — State 
V.  Adler,  97  Mo.  413,  10  S.  W.  824;  Chamber- 
lain V.  Perkins,  51  N.  H.  336;  Forshee  i\ 
Willis,  101  Tenn.  450,  47  S.  W.  703;  Cook- 
ville  Bank  v.  Brier,  95  Tenn.  331,  32  S.  W. 
205;  Scheibler  v.  Mundinger,  86  Tenn.  674,  9 
S.  W.  33. 

65.  Valuations  need  not  be  fixed. —  An- 
thony V.  Price,  92  Ga.  170,  17  S.  E.  1024; 
Haven  v.  Richardson,  5  N.  H.  113;  Adler  v. 
Cloud,  42  S.  C.  272,  20  S.  E.  393.  But  it  is 
held  in  Massachusetts  that,  to  establish  a 
valuable  consideration  for  a  deed  of  assign- 
ment for  benefit  of  creditors,  the  schedule 
should  show  the  value  of  the  property  con- 
veyed, so  as  to  make  its  adequacy  apparent, 
Widgery  v.  Haskell,  5  Mass.  144,  4  Am.  Dec. 
41.  Compare  State  v.  Adler,  97  Mo.  413,  10 
S.  W.  824,  under  a  statute  requiring  the  fil- 
ing with  the  deed  a  verified  statement  of  the' 
nature  and  value  of  the  property  assigned. 
But  a  schedule  to  a  deed  of  assignment  con- 
veying goods,  wares,  and  merchandise  named 
and  specified,  "  in  a  schedule  and  inventory 
to  be  hereafter  filed,"  containing  only  the 
words,  "  amount  of  stock  on  hand,  about 
$35,000,"  makes  the  assignment  void.  Pal- 
mer V.  McCarthy,  2  Colo.  App.  422,  31  Pac. 
241. 

66.  May  constitute  badge  of  fraud. —  Dib- 
ble u.  Morris,  26  Conn.  416;  Sabin  v.  Leben- 
baum,  26  Oreg.  420,  38  Pac.  434.  Compare 
Shultz  V.  Hoagland,  85  N.  Y.  464,  wherein  it 
is  said  the  omission,  from  the  schedule  of 
property  assigned  by  a  debtor  for  the  benefit 
of  his  creditors,  of  a  worthless  item  is  not  evi- 
dence of  fraud;  nor  is  an  unintentional  omis- 
sion. But  see  De  Camp  v.  Marshall,  2  Abb. 
Pr.  N.  S.  (N.  Y.)  373,  to  the  effect  that  an 
assignment  may  be  set  aside  as  fraudulent  if 
the  schedule  omits  a  part  of  the  property, 
though  only  for  the  purpose  of  diminishing 
the  amount  of  security  to  be  required  from 
the  assignee. 

Presumption  of  fraud  is  rebutted  if  there 
was  no  concealment  and  the  property  was 
omitted  because  assignor  thought  it  was  of 
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avoid  the  instrument  of  assignments^  unless  made  with  an  intent  to  defraud 
creditors/'^ 

e.  Verification.  Where  tlie  statute  requires  the  assignor  to  verify  the  inven- 
tory of  assets  and  schedule  of  debts  as  to  completeness  it  is  fatal  not  to  do  so,^^ 
but  where  it  in  general  terms  declares  assignments  void  except  as  made  under 
statute,  this  is  held  to  refer  to  the  deed  and  not  to  the  scheduleJ*^ 

3.  Recording.  A  schedule  is  not  apart  of  the  deed  of  assignment  and  need 
not  be  recorded.'^ 

IV.  PREFERENCES. 

A.  Rig'ht  to  Make  —  l.  At  Common  Law.  At  the  common  law,  both  in  Eng- 
land and  in  the  United  States,  an  insolvent  debtor  has  the  right  to  make  an  assign- 
ment in  trust  for  the  benefit  of  creditors,  and  he  may  give  a  preference  to  a  cer- 
tain hona  fide  creditor  or  class  of  hona  fide  creditors    and  require  that  the  pre- 


little  value.  Sabin  Lebenbaum,  26  Oreg. 
420,  38  Pac.  434.  . 

67.  Does  not  invalidate. —  Talk  v.  Liebes, 
6  Colo.  App.  473,  42  Pac.  46  [distinguishing 
Palmer  v.  McCarthy,  2  Colo.  App.  422,  31 
Pac.  241] ;  Ellis  r.  Myers,  4  Silv.  Supreme 
(K  Y.)  323,  8  N.  Y.  Suppl.  139,  28  N.  Y.  St. 
120;  Van  Ingen  v.  Feldt,  86  Wis.  345,  56 
N.  W.  923;  Smith  v.  Bowen,  61  Wis.  258,  20 
N.  W.  917;  Farwell  v.  Gundry,  52  Wis.  268, 
9  K  W.  11;  Norton  v.  Kearney,  10  Wis.  443. 
Contra,  McMillan  v.  Knapp,  7Q  Ga.  171,  2 
Am.  St.  Kep.  29;  Turnipseed  v.  Schaefer,  76 
Ga.  109,  2 -Am.  St.  Rep.  15.  See  also  Wood 
V.  Haynes,  92  Ga.  180,  18  S.  E.  47,  wherein  it 
is  said  omissions  from  and  inaccuracies  in  the 
schedules  of  assets  and  of  creditors  attached 
to  a  voluntary  assignment  by  an  insolvent 
may  or  may  not  vitiate  the  assignment. 

68.  Omissions  fraudulently  made. — Beards- 
ley  V.  Frame,  85  Cal.  134,  24  Pac.  721; 
Burchinell  v.  Mosconi,  4  Colo.  App.  401,  36 
Pac.  307;  Mattison  v.  Demarest,  4  Rob. 
(N.  Y.)  161. 

69.  Absence  fatal. —  Palmer  v.  McCarthy, 
2  Colo.  App.  422,  31  Pac.  241;  Lookout  Bank 
.V.  Noe,  86  Tenn.  21,  5  S.  W.  433;  Hill  v.  Alex- 
ander, 16  Lea  (Tenn.)  496.  Contra,  Fant  y. 
Elsbury,  68  Tex.  1,  2  S.  W.  866. 

Oath  of  one  of  the  partners  was  held  to  be 
sufficient  where  the  assignment  was  by  a  firm. 
Lookout  Bank  v.  Noe,  86  Tenn.  21,  5  S.  W. 
433. 

Verification  by  secretary  was  deemed  suffi- 
cient in  the  case  of  an  assignment  made  by  a 
corporation  under  S.  D.  Comp.  Laws,  §  4668. 
Wright  V.  Lee,  4  S.  D.  237,  55  N.  W.  931. 

Illustrations  of  sufficient  verifications. — 
Falk  17.  Liebes,  6  Colo.  App."  473,  42  Pac.  46; 
State  V.  Adler,  97  Mo.  413,  10  S.  W.  824; 
Pratt  V.  Stevens,  94  N.  Y.  387  [reversing  26 
Hun  (N.  Y.  )  229]  ;  Friedenwald  v.  Sparger, 
128  N.  C.  446,  39  S.  E.  64 ;  Landauer  v.  Conk- 
lin,  3  S.  D.  462,  54  N.  W.  322  [distinguishing 
Farmer  v.  Cobban,  4  Dak.  425,  29  N.  W.  12]'; 
Wright  V.  Lee,  2  S.  D.  596,  51  N.  W.  706; 
Cribben  v.  Ellis,  69  Wis.  337,  34  N.  W.  154; 
Bates  V.  Simmons,  62  Wis.  69,  22  N.  W.  335; 
Ball  p.  Bowe,  49  Wis.  495,  5  N.  W.  909; 
Ihitcliinson  v.  Brown,  33  Wis.  465. 

Illustrations  of  insufficient  verifications. — 


Farmer  v.  Cobban,  4  Dak.  425,  29  N.  W.  12 
[distinguished  in  Landauer  v.  Conklin,  3  S.  D. 
462,  54  N.  W.  322] ;  Burns  v.  Beck,  etc.,  Hard- 
ware Co.,  83  Ga.  471,  10  S.  E.  121;  Fort  v. 
Martin  Tobacco  Co.,  77  Ga.  Ill,  1  S.  E..  223; 
McMillan  v.  Knapp,  76  Ga.  171,  2  Am.  St.  Rep. 
29;  Produce  Bank  v.  Baldwin,  49  How.  Pr. 
(N.  Y.)  277;  Martin  v.  BufTaloe,  128  N.  C. 
305,  38  S.  E.  902,  83  Am.  St.  Rep.  679; 
Scheibler  v.  Munsinger,  86  Tenn.  674,  9  S.  W. 
33;  Lookout  Bank  v.  Noe,  86  Tenn.  21,  5 
S.  W.  433;  Powers  v.  Goins,  (Tenn.  Ch.  1895) 
35  S.  W.  902;  McMillan  v.  Watauga  Bank, 
(Tenn.  Ch.  1895)  35  S.  W.  765. 

70.  Absence  not  fatal. — Wright  v.  Thomas, 
9  Biss.  (U.  S.)  244,  1  Fed.  716. 

Assignee's  certificate  of  correctness  of  the 
inventory  is  required  by  the  Wisconsin  stat- 
ute. See  list  of  statutes  cited  supra,  note  6, 
p.  120.  But  strict  compliance  with  the  stat- 
ute as  to  the  time  of  filing  does  not  seem  to 
be  necessary.  Haben  v.  Harshaw,  59  Wis. 
403,  18  N.  W.  426;  Steinlein  v.  Halstead,  52 
Wis.  289,  8  N.  W.  881. 

71.  Black  V.  Weathers,  26  Ind.  242;  Strong 
V.  Lynn,  38  Minn.  315,  37  N.  W.  448:  Burg- 
hard  V.  Sondheim,  50  N.  Y.  Super.  Ct.  116; 
Dawson  v.  Crossen,  10  Oreg.  41. 

Where  there  is  no  real  estate  to  be  affected 
by  it,  it  has  been  held  m  Indiana  and  New 
York  that  the  mere  recording  of  the  deed  of 
assignment  is  not  constructive  notice  to  any 
one  of  the  assignment.  Switzer  v.  Miller,  58 
Ind.  561;  Van  Nest  v.  Yoe,  1  Sandf.  Ch. 
(N.  Y.)  4. 

72.  Creditors  in  whose  favor  preferences 
may  be  made  have  been  held  to  include  the 
following  persons: 

Accommodation  makers  of  notes.  Marks  V. 
Bradley,  69  Miss.  1,  10  So.  922. 

Assignees  in  trust  for  creditors.  Shultz  v. 
Hoagland,  85  N.  Y.  464 ;  Benedict  v.  Hunting- 
ton, 32  N.  Y.  219;  Loeschigk  r.  Jacobson, '2 
Rob.  (N.  Y.)  645;  Myers  v.  Fenn,  5  Wall. 
(U.  S.)  205,  18  L.  ed.  604.  But  see  contra, 
under  statutes  forbidding  preferences.  Lan- 
caster r.  Wheeler,  62  N.^  H.  479:  Clarke 
Baker,  36  S.  C.  420,  15  S.  E.  614.  See  al^o, 
generally,  infra.  IV.  A,  2.  In  Kirk  Chis- 
liolm,  2()  Can.  Sn]>ronie  Ct.  Ill,  it  was  held 
that  an  assignment  is  void,  under  the  statute 
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ferred  debt  or  debts '^^  be  paid  in  full,  although,  in  consequence  thereof,  the 
other  creditors  may  not  receive  anything."^*    Also  as  a  debtor  might  at  common 


of  Elizabeth,  if  it  gives  a  first  preference  to  a 
firm  of  which  the  assignee  is  a  member  and 
provides  for  allowance  of  interest  on  the 
claim  to  said  firm  until  paid,  and  the  as- 
signor continues  in  the  same  control  of  the 
business  as  he  had  prior  to  such  assignment. 

Bail.  Keteltas  v.  Wilson,  36  Barb.  (N.  Y.) 
298. 

Bona  fide  purchasers  of  claims  against  as- 
signor. Low  V.  Graydon,  50  Barb.  (N.  Y. ) 
414;  Powers  v.  Graydon,  10  Bosw.  (N.  Y. ) 
630- 

Depositors.  U.  S.  Bank  v.  Euth,  4  B.  Mon. 
(Ky.)  423;  Peters  v.  Bain,  133  U.  S.  670,  10 
S.  Ct.  354,  33  L.  ed.  696. 

Employees  and  laborers.  See  infra,  IV,  A, 
2,  c. 

Indorsers.  South  Branch  Lumber  Co.  ?;. 
Ott,  142  U.  S.  622,  12  S.  Ct.  318,  35  L.  ed. 
1136. 

Infants.  Baer  v.  Kooks,  50  Fed.  898,  4 
U.  S.  App.  399,  2  C.  C.  A.  76. 

Relatives,  including  husband  or  wife. 
Phelps  V.  Wyler,  67  Ark.  97,  56  S.  W.  632; 
Noble  V.  Worthy,  (Indian  Terr.  1897)  42  S.W. 
431;  McCandless  v.  Hazen,  98  Iowa  321,  67 
N.  W.  256 ;  Reiff  v.  Horst,  55  Md.  42 ;  Coots 
V.  Chamberlain,  39  Mich.  565 ;  Taylor  v.  Wat- 
kins,  (Miss.  1893)  13  So.  811;  Manning  v. 
Beck,  129  K  Y.  1,  29  i^.  E.  90,  41  N.  Y.  St. 
199,  14  L.  R.  A.  198  [reversing  13  N.  Y. 
Suppl.  869,  35  K  Y.  St.  978  [affirming  54 
Hun  (N.  Y.)  102,  7  N.  Y.  Suppl.  215,  26 
N.  Y.  St.  483)] ;  Buffalo  Third  Nat.  Bank  v. 
Guenther,  123  N.  Y.  568,  25  N.  E.  986,  34 
N.  Y.  St.  478,  20  Am.  St.  Rep.  1^0  {reversing 
1  N.  Y.  Suppl.  753] ;  Smith  v.  Perine,  121 
N.  Y.  376,  24  N.  E.  804,  31  N.  Y.  St.  294 
{affirming  49  Hun  (N.  Y.)  605,  1  N.  Y.  Suppl. 
495,  17  N.  Y.  St.  226]  ;  Shultz  v.  Hoagland, 
85  N.  Y.  464;  Lyon  v.  Davis,  10  Y.  Suppl. 
182,  32  N.  Y.  St.  340  {affirmed  in  127  N.  Y. 
679,  28  N.  E.  256,  38  N.  Y.  St.  1017] ;  Romer 
V.  Koch,  49  Hun  ( N.  Y. ) '  483,  2  N.  Y.  Suppl. 
540,  18  N.  Y.  St.  909;  Jaycox  v.  Caldwell,  37 
How.  Pr.  (N.  Y.)  240  {affirmed  in  51  N.  Y. 
395];  Sloan  v.  Gauhn,  12  N.  Y.  St.  717; 
Cohen  v.  Morehouse,  3  N.  Y.  Suppl.  313,  21 
N.  Y.  St.  436  {affirmed  in  127  N.  Y.  669,  28 
N.  E.  255,  38  N.  Y.  St.  1015] ;  Jordan  v.  New- 
some,  126  N.  C.  553,  36  S.  E.  154;  Morehead 
Banking  Co.  v.  Whitaker,  110  N.  C.  345,  14 
S.  E.  920;  Pettit  v.  Parsons,  9  Utah  223,  33 
Pae.  1438 ;  Stoneburner  v.  Motley,  95  Va.  784, 
30  S.  E.  364;  Miller  v,  Crawford,  32  Gratt. 
(Va.)  277;  South  Branch  Lumber  Co.  v.  Ott, 
142  U.  S.  622,  12  S.  Ct.  318,  35  L.  ed.  1136; 
Estes  V.  Gunter,  122  U.  S.  450,  7  St.  Ct.  1275, 
30  L.  ed.  1228 ;  Van  Wyck  v.  Read,  43  Fed. 
716;  Farwell  Maxwell,  34  Fed.  727;  Lyon 
V.  Zimmer,-  30  Fed.  401.  But  see  contra, 
under  statute,  Burnham  v.  Haskins,  79  Mich. 
35,  44  N.  W.  341.    See  also  infra,  IV,  A,  2,  a. 

Sureties.  McCandless  v'.  Hazen,  98  Iowa 
321,  67  N.  W.  256;  Keteltas  Wilson,  36 
Barb.  (N.  Y.)  298;  Loeschigk  V.  Jacobson, 
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2  Rob.  (N.  Y.)  645;  Means  v.  Montgomery, 

23  Fed.  421. 

73.  As  to  claims  which  may,  and  claims 
which  may  not,  be  preferred  see  infra,  IV, 
C,  2. 

74.  Right   exists. —  Alabama. —  Hatton  -  v. 
Jordan,  29  Ala.  266;  Rankin  v.  Lodor,  21 
Ala.  380 ;  Robinson  v.  Rapelye,  2  Stew.  ( Ala.)' 
86;  Richards  v.  Hazzard,  1  Stew.  &  P.  (Ala.) 
139. 

California. —  Billings  v.  Billings,  2  Cal. 
107,  56  Am.  Dec.  319. 

Colorado. —  Eversman  v.  Clemons,  6  Colo. 
App.  224,  40  Pac.  575.  But  compare  Stevens 
V.  Mosconi,  5  Colo.  App.  484,  39  Pac.  348. 

Connecticut. —  Ingraham  v.  Wheeler,  6 
Conn.  277 ;  Hempstead  v.  Starr,  3  Day  (Conn.) 
340. 

Florida. —  Bellamy  v.  Sheriff,  Jackson 
County,  6  Fla.  62;  Holbrook  v.  Allen,  4  Fla. 
87. 

Georgia. —  Embry  v.  Clapp,  38  Ga.  245. 
Illinois. —  Farwell  v.  Nilsson,  133  111.  45, 

24  N.  E.  74;  Ramsdell  v.  Sigerson,  7  111.  78; 
Howell  V.  Edgar,  4  111.  417 ;  Cross  v.  Bryant, 

3  111.  36 ;  Blackman  v.  Metropolitan  Dairy 
Co.,  77  111.  App.  609. 

Indiana. —  Anderson  v.  Smith,  5  Blackf . 
(Ind.)  395.  See  New  Albany,  etc.,  R.  Co.  v. 
Huff,  19  Ind.  444. 

Iowa. —  Petrikin  v.  Davis,  Morr.  ( Iowa ) 
296. 

Kentucky. —  Reinhard  v.  State  Bank,  6 
B.  Mon.  (ky.)  252;  U.  S.  Bank  v.  Huth,  4 
B.  Mon.    (kv.)    423;   Pearson  v.  Rockhill, 

4  B.  Mon.  (ky.)  296.  Compare  Whitehead 
V.  Woodruff,  11  Bush  (Ky.)  209,  construing 
a  statute. 

Louisiana. —  Fellows  v.  Commercial,  etc.. 
Bank,  6  Rob.   (La.)  246. 

Maryland. —  Strauss  v.  Rose,  59  Md.  525 : 
Coaklev  v.  Weil,  47  Md.  277;  Foley  v.  Bit- 
ter, 34  Md.  646;  McColgan  v.  Hopkins,  17 
Md.  395;  Maennel  r.  Murdock,  13  Md.  163; 
American  Exch.  Bank  v.  Inloes,  7  Md.  380 ; 
Beatty  v.  Davis,  9  Gill  (Md.)  211;  McCall 

Hinkley,  4  Gill  (Md.)  128. 

Massachusetts. —  Stevens  v.  Bell,  6  Mass. 
339 ;  Widajery  v.  Haskell,  5  Mass.  144,  4  Am. 
Dec.  41.  " 

Michigan. —  How  v.  Camp,  Walk.  (Mich.) 
427. 

Minnesota. —  Mackellar  v.  Pillsbury,  48 
Minn.  396,  51  N.  W.  222. 

Mississippi. — Richardson  v.  Davis,  70  Miss. 
219,  11  So.  790;  Richardson  v.  Marqueze,  59 
Miss.  80,  42  Am.  Rep.  353;  Ingraham  V. 
Grigg,  13  Sm.  &  M.  (Miss.)  22.  See  also 
Layson  v.  Rowan,  7  Rob.  (La.)  1,  stating  the 
rule  in  Mississippi. 

Missouri. —  Bell  v.  Thompson,  3  Mo.  84. 
Compare  Johnson  v.  McAllister,  30  Mo.  327. 

Isfew  Hampshire. —  Haven  v.  Richardson,  5 
N.  H.  113.  Compare  Danforth  v.  Denny,  25 
N.  H.  155. 

^ew  Jersey. —  Tillou  v.  Britton,  9  N.  J.  L. 
120. 
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law  give  preference,  he  had  the  correlative  right  to  assign  for  the  purpose  of 
preventing  particular  creditors  from  securing  liens  or  payment  out  of  his  prop- 


'Sew  York. —  Bostwick  v.  Burnett,  74  N.  Y. 
317;  Spaulding  v.  Strang,  38  N.  Y.  9,  37 
N.  Y.  135,  4  Transcr.  App.  (N.  Y.)  80;  Ja- 
cobs i\  Remsen,  36  N.  Y.  668,  3  Transcr.  App. 
(N.  Y.)  129;  Wilson  v.  Forsyth,  24  Barb. 
(N.  Y.)  105;  Ogden  v.  Peters,  15  Barb. 
(N.  Y.)  560;  Servis  v.  Holwede,  11  N.  Y. 
Suppl.  406,  33  N.  Y.  St.  773;  Grover  v.  Wake- 
man,  11  Wend.  (N.  Y.)  187,  25  Am.  Dec. 
624;  Austin  v.  Bell,  20  Johns.  (N.  Y.)  442, 
11  Am.  Dec.  297;  Murray  v.  Riggs,  15  Johns. 
(X.  Y.)  571.  Further  as  to  assignor's  right 
to  prefer  creditors  see  Bellows  v.  Patridge, 
19  Barb.  (N.  Y.)  176;  Brigham  v.  Tilling- 
hast,  15  Barb.  (N.  Y.)  618;  Read  V.  Worth- 
ington,  9  Bosw.  (N.  Y.)  617;  Renard  t?.  May- 
dore,  25  How.  Pr.  (N.  Y.)  178;  Winchester 
V.  Crandall,  1  Clarke  (N.  Y.)  371;  Ward  v. 
Tingley,  4  Sandf.  Ch.  (N.  Y.)  476;  Nichol- 
son V.  Leavitt,  4  Sandf.  (N.  Y.)  252.  In 
Egberts  v.  Wood,  3  Paige  (N.  Y.)  517,  24 
Am.  Dec.  236,  it  is  said  that  the  only  re- 
straint upon  the  giving  of  a  preference  to  one 
creditor  over  another  is  the  provision  in  the 
statutes  which  deprives  the  insolvent  debtor 
who  gives  such  preference  of  the  benefit  of 
the  insolvent  laws. 

ISlortli  Carolina. —  Norfolk  Citv  Nat.  Bank 
V.  Bridgers,  128  N.  C.  322,  38  S.  E.  888 ;  Roy- 
ster  r.  Stallings,  124  N.  C.  55,  32  S.  E.  384; 
Rouse  V.  Bowers,  111  N.  C.  360,  16  S.  E.  684; 
Barber  v.  Buff  aloe.  111  N.  C.  206,  16  S.  E. 
386:  Hafner  v.  Irwin,  23  N.  C.  490. 

OUo.—  'S.vll  v.  Jeffrey,  8  Ohio  390;  Ste- 
venson V.  Agry,  7  Ohio,  pt.  II,  247.  Compare 
Hoffman  v.  Mackall,  5  Ohio  St.  124,  64  Am. 
Dec.  637.  But  see  Atkinson  v.  Jordan,  5 
Ohio  293,  24  Am.  Dec.  281. 

Pennsylvania. —  Heilner  v.  Imbrie,  6  Serg. 
&  R.  (Pa.)  401;  Wilt  v.  Franklin,  1  Binn. 
(Pa.)  502,  2  Am.  Dec.  474;  Burd  v.  Smith, 
4  Dall.  (Pa.)  76,  1  L.  ed.  748.  See  also 
y.  S.  V.  U.  S.  Bank,  8  Rob.  (La.)  262,  stat- 
ing rule  in  Pennsylvania. 

Rhode  Island. —  Nightingale  v.  Harris,  6 
R.  I.  321;  Dockray  v.  Dockray,  2  R.  L 
547.  . 

South  Carolina. — ^Wiesenfeld  v.  Stevens, 
15  S.  C.  554;  Smith  v.  Campbell,  1  Rice 
(S.  C.)  352;  Smith  v.  Henry,  1  Hill  (S.  C.) 
16;  Huntingdon  v.  Spann,  1  McCord  Eq. 
.  (S.  C.)  167. 

Tennessee. —  Rindskoff  v.  Guggenheim,  3 
Coldw.  (Tenn.)  284;  Gait  v.  Dibrell,  10  Yerg. 
.  (Tenn.)  146.  Compare  Hefner  v.  Metcalf,  1 
Head  (Tenn.)  577. 

Texas.—  La  Belle  Wagon  Works  v.  Tidball, 
59  Tex.  291 ;  McQuinnay  v.  Hitchcock,  8  Tex. 
33;  Swearingen  v.  Hendley,  1  Tex.  Unrep. 
Cas.  §  639. 

Virginia. —  Long  v.  Meriden  Britannia  Co., 
94  Va.  594,  27  S.  E.  499 ;  Dance  r.  Seaman, 
11  Gratt.  (Va.)  778;  McCullough  Som- 
merville,  8  Leigh  (Va.)  415. 

Wisconsin. —  Bates  v.  Simmons,  62  Wis.  69, 
22  N.  W.  335;  Ball  v.  Bowe,  49  Wis.  495,  5 


N.  W.  909;  Kneeland  v.  Cowles,  3  Pinn. 
(Wis.)  316,  4  Chandl.  (Wis.)  46. 

United  States. —  Peters  v.  Bain,  133  U.  S. 
670,  10  S.  Ct.  354,  33  L.  ed.  696;  Estes  v. 
Gunter,  122  U.  S.  450,  7  S.  Ct.  1275,  30  L.  ed, 
1228;  Tompkins  v.  Wheeler,  16  Pet.  (U.  S.) 
106,  10  L.  ed.  903;  Brashear  v.  West,  7  Pet. 
(U.  S.)  608,  8  L.  ed.  801;  Talley  v.  Curtain, 
54  Fed.  43,  8  U.  S.  App.  347,  4  C.  C.  A.  177; 
Means  v.  Montgomery,  23  Fed.  421;  J.  M. 
Atherton  Co.  v.  Ives,  20  Fed.  894;  Coolidge 
V.  Curtis,  1  Bond  (U.  S.)  222,  6  Fed.  Cas. 
No.  3,184,  7  Am.  L.  Reg.  334;  Lawrence  v. 
Davis,  3  McLean  (U.  S.)  177,  15  Fed.  Cas. 
No.  8,137;  Halsey  v.  Fairbanks,  4  Mason 
(U.  S.)  206,  11  Fed.  Cas.  No.  5,964;  Pear- 
point  V.  Graham,  4  Wash.  (U.  S.)  232,  19 
Fed.  Cas.  No.  10,877 ;  2  Kent  Comm.  689. 

England. —  Twyne's  Case,  2  Coke  80a; 
Meux  V.  Howell,  4  East  1;  Pickstock  v. 
Lyster,  3  M.  &  S.  371,  16  Rev.  Rep.  300; 
Cock  V.  Goodfellow,  10  Mod.  489;  Small  v. 
Oudley,  2  P.  Wms.  427 ;  Munn  v.  Wilsmore, 
8  T.  R.  521;  Estwick  v.  Cailaud,  2  Anstr.  381, 
5  T.  R.  420. 

Canada. —  See  Kirk  v.  Chisholm,  26  Can. 
Supreme  Ct.  111. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  354. 

Marshall,  C.  J.,  in  Marbury  v.  Brooks,  7 
Wheat.  (U.  S.)  575,  577,  5  L.  ed.  522,  said: 
"  That  a  debtor  has  a  right  to  prefer  one 
creditor  to  another  cannot  be  denied,  and 
that  his  private  motives  for  giving  this  pref- 
erence, provided  the  preferred  creditor  has 
done  nothing  improper,  cannot  annul  this 
right,  is  equally  certain.  On  the  other  hand, 
it  will  be  also  admitted  that  any  unlawful 
consideration  moving  from  the  preferred  cred- 
itor to  induce  this  preference,  may  avoid  the 
deed  which  gives  it." 

Story,  J.,  in  Halsey  v.  Fairbanks,  4  Mason 
(U.  S.)  206,  212,  11  Fed.  Cas.  No.  5,964,  said: 
"A  creditor  may  be  defeated  or  delayed  in 
the  satisfaction  of  his  debts  by  a  bona  fide 
conveyance  of  a  debtor's  property,  either  on 
a  sale,  or  by  a  preference  to  another  creditor. 
Such  a  conveyance  is  not  rendered  void  by 
such  effect,  whether  it  be  intentional  or  not. 
But  there  must  be  other  ingredients  in  the 
case.  There  must  be  a  fraudulent  intent  to 
defeat  or  delay  creditors.  Every  conveyance, 
by  which  an  insolvent  debtor  conveys  his 
whole  property  to  a  few  preferred  creditors, 
not  being  more  than  sufficient  to  pay  their 
debts,  and  they  being  parties  to  the  deed, 
necessarily  tends  to  delay  and  defeat  all  other 
creditors ;  but  however  strong  the  intention 
is,  thereby  to  defeat  or  dehiy  the  hitter,  still 
it  has  never  been  supposed,  that  the  convey- 
ance was  void  on  that  account.  The  law  al- 
lows such  preference  to  any  one  creditor ; 
and  T  am  unable  to  perceive  why  it  does  not 
equally  allow  a  like  preference  of  the  whole 
creditors  to  one." 
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erty  at  all.'^^  In  the  absence  of  statutory  regulations  '^^  a  corporation  ^'^  or  part- 
nership comes  within  the  rule  and  may,  in  a  general  assignment,  prefer  certain 
creditors.  Likewise  where  there  is  only  a  partial  assignment,  where  such  an 
assignment  can  be  made,  a  preference  of  one  creditor  to  the  exclusion  of  others 
has  been  upheld.'^^  The  common-law  rule  allowing  an  insolvent  debtor  to 
prefer  one  creditor  to  the  postponement  of  another  has,  however,  been  the  sub- 
ject of  severe  criticism  by  the  courts  generally  and  has  been  condemned  as 
repugnant  to  the  principles  of  justic6  and  equity .^^ 

2.  Under  Statutes — a.  Forbidding  Preferences  —  (i)  In  General.  The 
legislatures  of  many  states  have  enacted  laws  forbidding  such  preferences.^^ 


75.  Correlative  right  to  prevent  prefer- 
ences.—  Chandler  v.  Caldwell,  17  Ind.  256; 
U.  S.  Bank  v.  Huth,  4  B.  Mon.  (Ky.)  423. 
And  it  has  been  held  that  an  assignor  may 
deceive  a  creditor  into  believing  that  he  does 
not  intend  to  make  an  assignment,  if  he  may 
thereby  prevent  an  attachment  from  being 
levied,  the  creditor  proposing  to  attach, 
thereby  securing  a  preference.  Pike  v.  Bacon, 
21  Me.  280,  38  Am.  Dec.  259. 

76.  Insolvent  corporations  are  forbidden 
by  statutes  in  some  states  to  make  prefer- 
ences. See  list  of  statutes  cited  supra,  note 
6,  p.  120;  and  Rouse  v.  Merchants'  Nat.  Bank, 
46  Ohio  St.  493,  22  N.  E.  293,  15  Am.  St.  Rep. 
644,  5  L.  R.  A.  378  {reversing  6  Ohio  Dec. 
(Reprint)  1237,  14  Am.  L.  Rec.  425].  In 
New  Jersey  an  insolvent  corporation  may 
make  a  preference  except  when  effected  by 
means  of  a  confessed  judgment.  Vail  v.  Jame- 
son, 41  N.  J.  Eq.  648,  7  Atl.  520.  In  Pennsyl- 
vania it  has  been  held  that  an  insolvent  cor- 
poration may  prefer  particular  creditors 
(Dana  v.  U.  S.  Bank,  5  Watts  &  S.  (Pa.) 
223),  and  a  preference  by  a  confession  of 
judgment  will  be  upheld  (Lake  Shore  Bank- 
ing Co.  V.  Fuller,  110  Pa.  St.  156,  1  Atl.  731). 

Limited  partnerships  have  been  denied  this 
right  in  some  states.  See  list  of  statutes 
cited  supra,  note  6,  p.  120;  and  Schwartz  v. 
Soutter,  103  N.  Y.  683,  9  N.  E.  448. 

77.  Corporation. —  Gottlieb  v.  Miller,  154 
111.  44,  39  N.  E.  992;  Lake  Shore  Banking  Co. 
V.  Fuller,  110  Pa.  St.  156,  1  Atl.  731;  Dana  v. 
U.  S.  Bank,  5  Watts  &  S.  (Pa.)  223;  Fogg 
V.  Blair,  133  U.  S.  534,  10  S.  Ct.  338,  33  L.  ed. 
721.    See  also,  generally,  Corporations. 

Where  a  foreign  corporation  is  not  prohib- 
ited by  its  charter  from  making  a  preference 
of  certain  creditors,  the  passage  of  a  general 
statute  forbidding  such  preferences  by  the 
legislature  of  the  state  in  which  it  is  incor- 
porated can  have  no  extraterritorial  effect. 
Ellsworth  V.  St.  Louis,  etc.,  R.  Co.,  98  N.  Y. 
553;  Pairpoint  Mfg.  Co.  v.  Philadelphia  Opti- 
cal, etc.,  Co.,  161  Pa.  St.  17,  28  Atl.  1003. 

78.  Partnership. —  Smith  v.  Howard,  1 
Sheld.  (N.  Y.)  5,  20  How.  Pr.  (N.  Y.)  121; 
Lord  V.  Devendorf,  54  Wis.  491,  11  N.  W.  903, 
41  Am.  Rep.  58.  See  also  infra,  IV,  A,  3; 
and,  generally.  Partnership. 

79.  In  case  of  a  partial  assignment. — 
Grubbs  v.  Morris,  103  Ind.  166,  2  N.  E.  579; 
New  Albany,  .tc,  R.  Co.  v.  Huff,  19  Ind.  444; 
Gray  v.  McCallister,  50  Iowa  497;  Cole  v. 
Dealham,  13  Iowa  551;  Burrows  v.  Lehndorff, 
8  Iowa  96;  U.  S.  V.  U.  S.  Bank,  8  Rob.  (La.) 
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262;  Wilson  v.  Forsyth,  24  Barb.  (N.  Y.)  105. 
But  compare  McClelland  v.  Remsen,  36  Barb. 
(N.  Y.)  622,  14  Abb.  Pr.  (N.  Y.)  331,  23 
How.  Pr.  (N.  Y. )  175.  And  see  co^r^ra,  under 
statutes,  Johnson  v.  McAllister,  30  Mo.  327;. 
Miners'  Nat.  Bank's  Appeal,  57  Pa.  St.  193. 
See  also  list  of  statutes  cited  supra,  note  6, 
p.  120. 

80.  Common-law  rule  criticized. —  Beers  i\ 
Lyon,  21  Conn.  604;  Pingree  v.  Comstock,  18 
Pick.  (Mass.)  46;  Barney  v.  Griffin,  2  N.  Y. 
365;  McClelland  v.  Remsen,  36  Barb.  (N.  Y.) 
622,  14  Abb.  Pr.  (N.  Y.)  331,  23  How.  Pr. 
(N.  Y.)  175;  Brigham  v.  Tillinghast,  15  Barb. 
(N.  Y.)  618;  Webb  v.  Daggett,  2  Barb.  (N.  Y.> 
9;  Nicholson  v.  Leavitt,  4  Sandf.  (N.  Y.)  252; 
Goodrich  v.  Downs,  6  Hill  (N.  Y.)  438; 
Grover  v.  Wakeman,  11  Wend.  (N.  Y.)  187, 
25  Am.  Dec.  624;  Burd  v.  Smith,  4  Dall.  (Pa.) 
76,  1  L.  ed.  748.  See  also  cases  cited  supra, 
note  74. 

Chancellor  Kent,  in  Riggs  v.  Murray,  2 
Johns.  Ch.  (N.  Y.)  565,  578,  said:  "I  do  not 
question  the  legality,  however  I  may  doubt 
the  policy,  of  the  rule  which  sanctions  such 
partialities.  It  has  been  long  established.  .  .  . 
I  mean,  however,  to  be  understood,  that  the 
application  of  the  rule  is  always  to  be 
watched  with  jealousy,  and  that  we  are  not 
required,  by  any  reasons  of  expediency  or  jus- 
tice, to  enlarge  the  rule  by  giving  it  a  new  and 
dangerous  facility.  We  ought  to  require  of 
the  insolvent,  when  he  undertakes  to  make 
preferences,  by  assignments  in  favor  of  a  class 
of  honorary  or  privileged  creditors,  that  he 
should  do  it  absolutely  and  definitively,  and 
not  make  the  assignment  to  depend  upon  his 
future  will  and  pleasure." 

Chancellor  Walworth,  in  Boardman  v.  Hal- 
liday,  10  Paige  (N.  Y.)  223,  229,  said:  "Many 
of  our  most  enlightened  judges  have  regretted 
that  the  principle  of  permitting  an  insolvent 
to  make  a  voluntary  assignment  of  his  prop- 
erty, and  to  give  preferences  in  any  way, 
should  ever  have  been  adopted." 

81.  See  list  of  statutes  cited  supra,  note 
6,  p.  120;  and  cases  cited  infra,  note  82  et 
seq. 

The  federal  courts  will  follow  the  decisions 
of  the  state  supreme  courts  in  construing 
state  law  relating  to  preferences  of  creditors 
in  assignments  for  benefit  of  creditors  in 
cases  arising  in  such  states.  Bamberger  v. 
Schoolfield,  160  U.  S.  149,  16  S.  Ct.  225,  40 
L.  .ed.  374;  and  federal  cases  cited  infra, 
note  82. 

U.  S.  Rev.  Stat.  (1878),  §  3466,  providing 
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(ii)  In  Instrument  of  Assignment.  When  the  deed  or  document  creating 
the  assignment  contains  preferences  prohibited  by  law,  tlie  rule  is  that  the  assign- 
ment itself  is  not  invalid,  but  that  the  instrument,  whatever  be  its  provisions, 
operates  as  a  general  assignment  equally  for  the  benelit  of  all  the  creditors,  the 
preferences  only  being  considered  void  and  of  no  effect.^^  But  the  application  of 
this  rule  may  be  limited  by  statutory  provision ;  thus,  where  the  statute  in  terms 
provided  that  in  such  cases  the  assignment  itself  shall  be  void,  the  transfer  will 
be  void  in  toto  or  at  least  will  be  voidable.^^ 

(ill)  Preferences  in  Separate  Instrument — (a)  Where  Also  Formal 
Assignment  —  (1)  In  General.  On  the  other  hand,  when  the  alleged  prefer- 
ence is  not  contained  in  the  instrument  of  assignment^  but  in  another  and  separate 
instrument,  the  better  doctrine  seems  to  be  that  there  is  not  such  a  preference 
made  as  is  prohibited  by  statute,^^  except  when  such  separate  instrument  is  made 


for  the  preference  or  priority  of  claims  in 
favor  of  the  United  States,  has  been  applied 
to  voluntary  assignments  by  insolvent  debtors 
for  the  benefit  of  creditors.  McLain  v.  Ran- 
kin, 3  Johns.  (K  Y.)  369;  Dias  v.  Bouchand, 
10  Paige  (N.  Y.)  445;  U.  S.  v.  Rowland,  4 
Wheat.  (U.  S.)  108,  4  L.  ed.  526;  U.  S.  v. 
Mott,  1  Paine  (U.  S.)  188,  27  Fed.  Cas.  No. 
15,826.    See  also,  generally.  Bankruptcy. 

82.  Operating  as  a  general  assignment. — 
Alabama. — ^Gay  v.  Strickland,  112  Ala.  567, 
20  So.  919;  Murphy  v.  Caldwell,  50  Ala.  461; 
Price  V.  Mazange,  31  Ala.  701. 

Arizona. —  See  Ford  v.  Hayes,  1  Ariz.  229, 

25  Pac.  049. 

Illinois. —  J.  Walter  Thompson  v.  White- 
head, 185  111.  454,  56  N.  E.  1106  {^affirming 
86  111.  App.  76] ;  Farwell  v.  Mlsson,  133  111. 
45,  24  N.  E.  74. 

Indiana. —  Grubbs  v.  King,  117  Ind.  243, 
20  N.  E.  142;  Schwab  v.  Lemon,  111  Ind.  54, 
12  N.  E.  87;  Redpath  v.  Tutwiler,  109  Ind. 
248,  9  N.  E.  911 ;  Henderson  v.  Pierce,  108  Ind. 
462,  9  N.  E.  449.  Compare  Grubbs  v.  Morris, 
103  Ind.  166,  2  N.  E.  579;  Thompson  v.  Par- 
ker, 83  Ind.  96. 

Missouri. —  Crow  v.  Beardsley,  68  Mo.  435 ; 
Ring  V.  Ring,  12  Mo.  App.  88. 

New  York. —  See  Central  Nat.  Bank  v. 
Seligman,  138  K  Y.  435,  34  N.  E.  196,  53 
N.  Y.  St.  14;  Kemp  v.  Carnley,  3  Duer 
.(N.  Y.)  1. 

Ohio.—  Hyde  v.  Olds,  12  Ohio  St.  591 ; 
Floyd  V.  Smith,  9  Ohio  St.  546;  Dickson  v. 
Rawson,  5  Ohio  St.  218. 

Pennsylvania. —  Hodenpuhl  v.  Hines,  160 
Pa.  St.  406,  28  Atl.  825;  Wiener  v.  Davis,  18 
Pa.  St.  331;  Law  v.  Mills,  18  Pa.  St.  185. 

Texas. —  Foreman  v.  Burnette,  83  Tex.  396, 
18  S.  W.  756;  Fant  v.  Elsbury,  68  Tex.  1,  2 
■S.  W.  866. 

United  States. — Woonsocket  Rubber  Co.  v. 
Falley,  30  Fed.  808;  Freund  v.  Yaegerman, 

26  Fed.  812;  J.  M.  Atherton  Co.  v.  Ives,  20 
Fed.  894.  Compare  Comer  V.  Tabler,  44  Fed. 
467,  for  the  rule  under  Tennessee  statute. 

Sec  4  Cent.  '  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  354. 

A  previous  agreement  to  make  an  unlaw- 
ful preference  in  the  deed  of  assignment  does 
not  make  the  preference  valid.  Goldthwaite 
V.  Ellison,  99  Ala.  497,  12  So.  812;  Cole  v. 


Dealham,  13  Iowa  551;  National  Park  Bank 
V.  Whitmore,  40  Hun  (N.  Y.)  499;  Clark  v. 
Andrews,  19  N.  Y.  Suppl.  211. 

83.  Void  in  toto  or  voidable. —  Arisiona. — 
Ford  V.  Hayes,  1  Ariz.  229,  25  Pac.  649. 

Georgia. —  Norton  v.  Cobb,  20  Ga.  44.  See 
also,  under  the  Georgia  act  of  1818,  Dawson 
V.  Figueiro,  16  Ga.  610. 

loiva. —  Moore  v.  Church,  70  Iowa  208,  30 
N.  W.  855,  59  Am.  Rep.  439 ;  Van  Horn  v. 
Smith,  59  Iowa  142,  12  N.  W.  789;  Cole  V, 
Dealham,  13  Iowa  551;  Burrows  v.  Lehndorif, 
8  Iowa  96;  Williams  v.  Gartrell,  4  Greene 
(Iowa)  287. 

Kansas. —  Reese  v.  Piatt,  4  Kan.  App.  801, 
44  Pac.  31. 

Louisiana. —  Underbill  v.  Townsend,  17  La. 
517;  Townsend  v.  Louisiana  State  M.  &  F. 
Ins.  Co.,  13  La.  551. 

Maine. —  Berry  v.  Cutts,  42  Me.  445. 

New  Jersey. —  Varnum  v.  Camp,  13  N.  J.  L. 
326,  25  Am.  Dec.  476 ;  North  Ward  Nat.  Bank 
V.  Conklin,  51  N.  J.  Eq.  7,  26  Atl.  678;  Liver- 
more  V.  McNair,  34  N.  J.  Eq.  478.  See  also 
Elwell  V.  Coon,  (N.  J.  Ch.  1900)  46  Atl.  580. 

Oklahoma. —  See  Smith  v.  Baker,  5  Okla. 
326,  49  Pac.  61. 

South  Carolina.— Wilks  v.  Walker,  22  S.  C. 
108,  53  Am.  Rep.  706. 

Utah.—  Smith  v.  Sipperley,  9  Utah  267,  34 
Pac.  54. 

United  States. —  Crawford  v.  Neal,  144 
U.  S.  585,  12  S.  Ct.  759,  36  L.  ed.  552;  Comer 
V.  Tabler,  44  Fed.  467. 

84.  Only  preferences  in  the  assignment  are 
governed  by  the  statute;  not  those  by  sepa- 
rate instrument. 

Alabama. —  Gay  v.  Strickland,  112  Ala. 
567,  20  So.  919;  Ellison  t\  Moses,  95  Ala. 
221,  11  So.  347.  See  also  H.  B.  Claflin  Co.  r. 
Muscogee  Mfg.  Co.,  127  Ala.  376,  30  So.  555; 
Comer  v.  Constantine,  86  Ala.  492,  5  So.  773; 
Otis  V.  Maguire,  76  Ala.  295;  Damier  v. 
Brewer,  69  Ala.  191. 

Arkansas. —  Worthen  v.  Griffith,  59  Ark. 
562,  28  S.  W.  286,  43  Am.  St.  Rei>.  50. 

Colorado.^ — Bailev  v.  American  \al.  Bank, 
12  Colo.  App.  66,  54  Pac.  912.  Seo  Camp- 
bell V.  Colorado  Coal,  etc.,  Co.,  9  Colo.  60,  10 
Pac.  248. 

Conncciicui. —  Bates  v.-  Coe,  10  Conn. 
280. 
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in  contemplation  of  tlie  assignment,  and  for  that  reason  may  be  regarded  as 


District  of  Columbia. —  Strasburger  v. 
Dodge,  12  App.  Cas.  (D.  C.)  37. 

Illinois. —  Friedlander  v.  Fenton,  180  111. 
312,  54  N.  E.  329,  72  Am.  St.  Rep.  207  [af- 
firming-1^  111.  App.  357];  Glanz  v.  Smith, 
177  111.  156,  52  K  E.  486  {affirming  76  111. 
App.  630] ;  Schwartz  v.  Messinger,  167  111. 
474,  47  N.  E.  719  [affirming  64  111.  App.  495]  ; 
Hanford  v.  Prouty,  133  111.  339,  24  N.  E.  565; 
Farwell  v.  Nilsson,  133  111.  45,  24  N.  E.  74; 
Yates  V.  Dodge,  123  111.  50,  13  N.  E.  847 
[affirming  23  111.  App.  338] ;  Grafe  v.  Schoen- 
hofen  Brewing  Co.,  78  111.  App.  570;  Plume, 
etc.,  Mfg.  Co.  V.  Caldwell,  35  111.  App.  492 
[affirmed  in  136  111.  163,  26  N.  E.  599,  29  Am. 
St.  Rep.  305]. 

Indiana. —  Carnahan  v.  Schwab,  127  Ind. 
•  507,  26  N.  E.  67.  Compare  Nathan  v.  Lee, 
152  Ind.  232,  52  N.  E.  987,  43  L.  R.  A.  820. 

Iowa. —  Diemer  v.  Guernsey,  112  Iowa  393, 
83  N.  W.  1047;  Manton  v.  Seiberling.  107 
Iowa  534,  78  N.  W.  194;  Latrobe  First  Nat. 
Bank  v.  Garretson,  107  Iowa  196,  77  N.  W. 
856;  Creglow  V.  Eichorn,  (Iowa  1898)  77 
N.  W.  526;  IMcCandless  v.  Hazen,  98  Iowa 
321,  67  N.  W.  256;  In  re  Weber,  91  Iowa  122, 
58  N.  W.  1079;  Le  Moyne  v.  Braden,  87  Iowa 
739,  55  N.  W.  14;  Farwell  v.  Cunningham,  86 
Iowa  67,  52  N.  W.  1126;  Clement  v.  Johnson, 
85  Iowa  566,  52  N.  W.  502 ;  Rock  Island  Plow 
Co.  u.  Breese,  83  Iowa  553,  49  N.  W.  1026; 
Loomis  V.  Stewart,  75  Iowa  387,  39  N.  W. 
660;  Bolles  v.  Creighton,  73  Iowa  199,  34 
N.  W.  815;  Gage  v.  Parry,  69  Iowa  605,  29 
N.  W.  822;  Farwell  v.  Jones,  63  Iowa  316, 
19  N.  W.  241 ;  Perry  v.  Vezina,  63  Iowa  25, 
18  N.  W.  657;  Lampson  v.  Arnold,  19  Iowa 
479. 

Kansas. —  Sturtevant  v.  Sarbach,  58  Kan. 
410,  49  Pac.  522;  De  Ford  v.  Nye,  40  Kan. 
665,  20  Pac.  481;  Doggett  v.  Bell,  32  Kan. 
298,  4  Pac.  292;  Bailey  v.  Kansas  Mfg.  Co., 
32  Kan.  73,  3  Pac.  756;  Dodd  v.  Hills,  21 
Kan.  707. 

Kentucky  J —  Rubel  v.  Louisville  Banking 
Co.,  10  Ky.  L.  Rep.  1021.  Compare  Diamond 
Coal  Co.  V.  Carter  Dry  Goods  Co.,  20  Ky.  L. 
Rep.  1444,  49  S.  W.  438. 

Maryland. —  Farrall  v.  Farnan,  67  Md.  76, 
8  Atl.  819. 

Massachusetts. —  Brown  v.  Foster,  2  Mete. 
(Mass.)  152;  Fairbanks  v.  Haynes,  23  Pick. 
(Mass.)  323. 

Michigan. —  Root  V.  Potter,  59  Mich.  498, 
26  N.  W.  682;  Coots  v.  Chamberlain,  39  Mich. 
565. 

Minnesota. —  See  Pattridge  v.  Jessup,  69 
Minn.  33,  71  N.  W.  916. 

Mississippi. —  Pollock  v.  Sykes,  74  Miss. 
700,  21  So.  780;  Sells  v.  Rosedale  Grocery, 
etc.,  Co.,  72  Miss.  590,  17  So.  236;  Mayer  v. 
McRae,  (Miss.  1895)  16  So.  875;,  Taylor  V. 
Watkins,  (Miss.  1893)  13  So.  811;  Marks 
V.  Bradley,  69  Miss.  1,  10  So.  922. 

Missouri. —  Caliban  v.  Powers,  133  Mo.  481, 
34  S.  W.  848;  Johnson  v.  McAllister,  30  Mo. 
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327;  Gummersell  v.  Hanbloom,  19  Mo.  App 
274. 

Nebraska. —  Bierbower  v.  Polk,  17  Nebr. 
268,  22  N.  W.  698;  Lininger  v.  Raymond,  12 
Nebr.  19,  9  N.  W.  550.  Compare  Blair  State 
Bank  v.  Stewart,  57  Nebr.  64,  77  N.  W.  372. 

New  Hampshire. —  Moody  v.  Downs,  63 
N.  H.  50.  Compare  Rundlett  v.  Dole,  10 
N.  H.  458. 

New  Jersey. —  Garretson  v.  Brown,  26 
N.  J.  L.  425. 

Neio  York. —  Manning  v.  Beck,  129  N.  Y. 
1,  29  N.  E.  90,  41  N.  Y.  St.  199,  14  L.  R.  A. 
198  [reversing  13  N.  Y.  Suppl.  869,  35  N.  Y. 
St.  978  (affirming  54  Hun  (N.  Y.)  102,  7 
N.  Y.  Suppl.  215,  26  N.  Y.  St.  483)];  Smith 
V.  Ferine,  121  N.  Y.  376,  24  N.  E.  804,  31 
N.  Y.  St.  294  [affirming  1  N.  Y.  Suppl.  495, 
17  N.  Y.  St.  226] ;  Zimmer  v.  Hays,  8  N.  Y. 
App.  Div.  34,  40  N.  Y.  Suppl.  397 ;  Johnson 
V.  Rapalyea,  1  N.  Y.  App.  Div.  463,  37  N.  Y. 
Suppl.  540,  73  N.  Y.  St.  156;  Roberts  v. 
Victor,  54  Hun  (N.  Y.)  461,  7  N.  Y.  Suppl. 
777,  28  N.  Y.  St.  100;  Renard  v.  Graydon, 
39  Barb.  (N.  Y.)  548;  Loeschigk  v.  Baldwin, 
1  Rob.  (N.  Y.)  377;  Thalheimer  i;.  Klapetzky, 
12  N.  Y.  Suppl.  941,  36  N.  Y.  St.  116  [af- 
firmed in  129  N.  Y.  647,  29  N.  E.  1031,  41 
N.  Y.  St.  948];  Abegg  v.  Schwab,  7  N.  Y. 
Suppl.  46,  24  N.  Y.  St.  986,  23  Abb.  N.  Cas. 
(N.  Y.)  7;  Renard  v.  Maydore,  25  How.  Pr. 
(N.  Y.)  178. 

Ohio. —  Cross  v.  Carstens,  49  Ohio  St.  548, 
31  N.  E.  506;  In  re  Winchell  Mfg.  Co.,  1  Ohio 
S.  &  C.  PI.  Dec.  310;  Merchants'  Nat.  Bank 
V.  Nottingham  Co.,  6  Ohio  Dec.  (Reprint) 
1237,  14  Am.  L.  Rec.  425  [reversed  on  another 
point  in  46  Ohio  St.  493,  22  N.  E.  293,  15 
Am.  St.  Rep.  644,  5  L.  R.  A.  378]. 

Oklahoma. —  Smith  v.  Baker,  5  Okla.  326, 
49  Pac.  61.  See  also  Hockaday  v.  Drye, 
(Okla.  1898)  54  Pac.  475. 

Oregon. —  See  Sab  in  v.  Wilkins,  31  Oreg. 
450,  48  Pac.  425,  37  L.  R.  A.  465;  Inman  v. 
Sprague,  30  Oreg.  321,  47  Pac.  826. 

Pennsylvania. — Gallagher's  Appeal,  114  Pa. 
St.  353,*  7  Atl.  237,  60  Am.  Rep.  350;  Lake 
Shore  Banking  Co.  v.  Ftiller,  110  Pa.  St.  157, 
1  Atl.  731. 

South  Carolina. —  Haynes  Hoffman,  46 
S.  C.  157,  24  S.  E.  103 ;  Uurham  Fertilizer 
Co.  V.  Hemphill,  45  S.  C.  621,  24  S.  E.  85; 
Adler  v.  Cloud,  42  S.  C  272,  20  S.  E.  393; 
Armstrong  v.  Hurst,  39  S.  C.  49,8,  18  S.  E. 
150.  Compare  Finley  v.  Cartwright,  55  S.  C. 
198,  33  S.  E.  359. 

Texas. —  Schneider  v.  Bullard,  1  Tex.  App. 
Civ.  Cas.  §  1186. 

Washington. —  Benham  v.  Ham,  5  Wash. 
128,  31  Pac.  459,  34  Am.  St.  Rep.  851. 

Wisconsin. —  Case  v.  James,  90  Wis.  320,  63 
N.  W.  237;  Peterson  v.  Baker,  68  Wis.  451,  32 
N.  W.  527;  Dubuque  First  Nat.  Bank  V, 
Baker,  68  Wis.  442,  32  N.  W.  523. 

United  States. —  Bamberger  v.  Schoolfield, 
160  U.  S.  149,  16  S.  Ct.  225,  40  L.  ed.  374; 
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essentially  a  part  of  the  general  assignment  transaction.^^  Before  assignment 
made  or  contemplated,  therefore,  a  debtor  may,  unless  expressly  prohibited  by 


South  Branch  Lumber  Co.  f.  Ott,  142  U.  S. 
622,  12  S.  Ct.  318,  35  L.  ed.  1136;  Estes  v. 
Gunter,  122  U.  S.  450,  7  S.  Ct.  1275,  30  L.  ed. 
1228;  Myers  v.  Fenn,  5  Wall.  (U.  S.)  205,  18 
L.  ed.  604 ;  National  Wall-Paper  Co.  v.  Davis, 
98  Fed.  472;  Hill  y.  Ryan  Grocery  Co.,  78 
Fed.  21,  41  U.  S.  App.  714,  23  C.  C.  A.  624; 
Ottenberg  i\  Corner,  76  Fed.  263,  40  U.  S. 
App.  320,  22  C.  C.  A.  163,  34  L.  R.  A.  620; 
Beall  r.  Cowan,  75  Fed.  139,  43  U.  S.  App. 
505,  21  C.  C.  A.  267;  Rothschild  v.  Hasbrouck, 
72  Fed.  813;  Baer  v.  Rooks,  50  Fed.  898,  4 
U.  S.  App.  399,  2  C.  C.  A.  76;  FecHheimer  v. 
Baum,  43  Fed.  719  [distinguishing  White  v. 
Cctzhausen,  129  U.  S.  329,  9  S.  Ct.  309,  32 
L.  ed.  677]  ;  Farwell  i\  Maxwell,  34  Fed.  727; 
Woonsocket  Rubber  Co.  v.  Falley,  30  Fed. 
808. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §  337. 

85.  Instruments  made  in  contemplation  of 
assignment. —  When  instruments  are  thus 
considered  parts  of  the  same  transaction  the 
rule  heretofore  stated  [see  supra,  IV,  A,  2, 
a,  (ti)]  will  apply,  and,  as  the  case  may  be, 
render  the  assignment  void  or  invalidate  the 
preference  and  cause  the  whole  transaction  to 
operate  as  a  valid  general  assignment. 

Alabama. —  Barrett  v.  Pollak,  108  Ala.  390, 
18  So.  615,  54  Am.  St.  Rep.  172.  Compare 
Lehman-Durr  Co.  v.  Griel  Bros.  Co.,  119  Ala. 
262,  24  So.  49 ;  Holt  v.  Bancroft,  30  Ala.  193. 
But  see  Alabama  cases  cited  supra,  note  84, 

Colorado.- —  See  Campbell  v.  Colorado  Coal, 
etc.,  Co.,  9  Colo.  60,  10  Pac.  248. 

Florida. —  Armstrong  v.  HoUand,  35  Fla. 
160,  17  So.  366. 

Illinois. —  Friedlander  v.  Fenton,  180  111. 
312,  54  N.  E.  329,  72  Am.  St.  Rep.  207;  Fel- 
tenstein  v.  Stein,  157  111.  19,  45  N.  E.  502; 
Heathman  v.  Rogers,  153  111.  143.  38  N.  E. 
577;  Preston  v.  Spaulding,  120  111.  208,  10 
N.  E.  903  (explaining  at  length  the  principle 
underlying  the  rule);  Podolski  v.  Stone,  .86 
111.  App.  62:  Ahlgren  v.  Huntington,  85  111. 
App.  639;  Oakford  v.  Fischer,  75  111.  App. 
544. 

Indiana. —  Grubbs  v.  King,  117  Ind.  243,  20 
N.  E.  142. 

loioa. —  Bradley  v.  Bailey,  95  Iowa  745,  64 
N.  W.  758;  Gage  v.  Parry,  69  Iowa  605,  29 
K  W.  822;  Van  Patten  v.  Burr,  52  Iowa  518, 
3  N.  W.  524  [distinguishijig  Lampson  v.  Ar- 
nold, 19  Iowa  479]  ;  Cole  v.  Dealham,  13  Iowa 
551.  But  see  Manton  v.  Seiberling,  107  Iowa 
.534,  78  N.  W.  194. 

Kansas. —  Marlin  v.  Teichgraeber,  (Kan. 
1901)  66  Pac.  234;  Goodman  v.  Kendall,  56 
Kan.  439,  43  Pac.  687;  Jones  r.  Kelloiicr,  51 
Kan.  263,  33  Pac.  997,  37  Am.  St.  Repy278; 
Douglas  County  Nat.  Bank  Sands,  47  Kan. 
596,  28  Pac.  020;  Watkins  Nat.  Bank  r. 
Sands,  47  Kan.  591,  28  Pac.  618;  Wyeth  Hard- 
ware Co.  V.  Standard  Implement  Co.,  47  Kan. 
423,  28  Pac.  171. 

Maine. —  Berry  v.  Cutts,  42  Me.  445. 

Massachusetts. —  Perry  v.  Holden,  22  Pick. 


(Mass.)  269.  Compare  Chick  v.  Nute,  176 
Mass.  57,  57  N.  E.  219. 

Michigan. —  Burnham  1;.  Haskins,  79  Mich. 
35,  44  N.  W.  341 ;  Heineman  v.  Hart,  55  Mich. 
64,  20  N.  W.  792. 

Missouri. —  Larrabee  v.  Franklin  Bank,  114 
Mo.  592,  21  S.  W.  747,  35  Am.  St.  Rep.  774. 
But  compare  Gummersell  v.  Hanbloom,  19 
Mo.  App.  274,  holding  that  a  distinct  and  spe- 
cial transfer  by  a  debtor  before  he  has  surren- 
dered all  dominion  over  his  property,  even 
though  in  contemplation  of  a  general  assign- 
ment, is  valid. 

IVeio  Hampshire. —  Moody  v.  Downs,  63 
N.  H.  50;  Rundlett  v.  Dale,  10  N.  H.  458. 
To  same  effect  see  Lancaster  v.  Wheeler,  62 
N.  H.  479. 

Neio  York. —  Andreae  v.  Bourke,  33  N.  Y. 
App.  Div.  638,  53  N.  Y.  Suppl.  885 ;  Hardt  v. 
Schwab,  72  Hun  (N.  Y.)  109,  25  N.  Y.  Suppl. 
402,  55  N.  Y.  St.  205  {affirmed  in  150  N.  Y. 
579,  44  N.  E.  1124  ;  folloiving  Abegg  v.  Schwab, 
9  N.  Y.  Suppl.  681,  31  N:  Y.  St.  139  {affirm- 
ing 7  N.  Y.  Suppl.  46,  24  N.  Y.  St.  986,  23 
Abb.  N.  Cas.  (N.  Y.)  7)];  Jersey  Citv  First 
Nat.  Bank  v.  Bard,  59  Hun  (N.  Y.)  529,  13 
N.  Y.  Suppl.  688,  37  N.  Y.  St.  275;  Muller 
V.  Scandinavian,  etc..  Emigrant  Co.,  38  N.  Y. 
Suppl.  175,  1  N.  Y.  Annot.  Cas.  397;  Kemp 
V.  Carnley,  3  Duer  (N.  Y. )  1.  See  also  Pierce 
Steam  Heating  Co.  v.  Ransom,  16  N,  Y.  App. 
Div.  258,  44  N.  Y.  Suppl.  623. 

OMo.— Floyd  V.  Smith,  9  Ohio  St.  546. 
See  also  Benedict  v.  Market  Nat.  Bank,  19 
Ohio  Cir.  Ct.  408,  10  Ohio  Cir.  Dec.  505 ;  Tur- 
ner v.  Reed,  2  Ohio  Cir.  Dec.  384 ;  Commercial 
Nat.  Bank  v.  Cincinnati  Nat.  Bank,  2  Ohio 
Cir.  Dec.  295. 

Oregon. —  Fleischner  v.  McMinnville  Bank, 
36  Oreg.  553,  60  Pac.  603 ;  Standard  Shoe  Co. 
V.  Thompson,  32  Oreg.  30,  51  Pac.  444.  Com- 
pare O'Connell  v.  Hansen,  29  Oreg.  173,  44 
Pac.  387,  where  assignment  was  invalid  al- 
though preference  was  upheld. 

Pennsylvania. —  Dickson's  Estate,  166  Pa. 
St.  134,  30  Atl.  1032. 

South  Carolina. —  Durham  Fertilizer  Co.  v. 
Hemphill,  45  S.  C.  621,  24  S.  E.  85;  Mann  v. 
Poole,  40  S.  C.  1,  18  S.  E.  145,  889. 

Washington. —  Hyman  v.  Barmon,  6  Wash. 
516,  33  Pac.  1076. 

Wisconsin. —  Backhaus  V.  Sleeper,  66  Wis. 
68,  27  N.  W.  409. 

United  States. —  South  Branch  Lumber  Co. 
i'.  Ott,  142  U.  S.  622,  12  S.  Ct.  318,  35  L.  ed. 
1136;  White  v.  Cotzhausen,  129  U.  S.  329,  9 
S.  Ct.  309,  32  L.  ed.  677:  Hill  r.  Woodberrv, 
49  Fed.  138,  4  U.  S.  App.  68.  1  C.  C.  A.  206: 
Missouri  Morse,  27  Fed.  261  :  Freuiul  r. 
Yaegerman.  26  Fed.  812:  Kello2:o'  r.  Root.  23 
Fed'  525:  Hahn  r.  Salmon,  20  Fed.  SOI  :  Dog- 
gett,  etc.,  Co.  r.  Herman,  5  McCrary  (U.  S.) 
269,  16  Fed.  812.  But  compare  Estes  r.  Gun- 
ter, 122  U.  S.  450,  7  S.  Ct.  1275,  30  L.  ed. 
1228. 

Compare  Taylor  r.  Evans,  (Tex.  Civ.  App. 
1897)  41  S.  W".  877. 

[IV,  A,  2,  a,  (iii\  (a),  (I)] 
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■statute,^^  prefer  creditors  either  by  the  transfer  of  certain  property  to  be  applied 
toward  the  satisfaction  of  the  debt  intended  to  be  preferred,  or  by  other  legitimate 
means  resulting  in  the  payment  or  discharge  of  a  hona  fide  debt.^^  This  is  usually 
done  by  direct  conveyance,^^  mortgage,^^  deed  of  trust,^*^  confession  of  judgment,^^ 


See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors/'  §  337. 

86.  See  list  of  statutes  cited  supra,  note  6, 
p.  120;  and  infra,  IV,  A,  2,  a,  (in),  ■^A), 
(2). 

87.  Prior  bona  fide  agreements  or  previous 
promises  to  pay  or  secure  the  debts  do  not 
affect  the  right  to  make  such  preferences.  Mc- 
Candless  i?\  Hazen,  98  Iowa  321,  67  N.  W. 
■256;  Le  Moyne  v.  Braden,  87  -Iowa  739,  55 
N.  W.  14;  Dodd  V.  Hills,  21  Kan.  707;  Far- 
well  V.  Maxwell,  34  Fed.  727.  See  also  cases 
cited  supra,  note  84. 

88.  By  direct  conveyance. —  McCandless  v. 
Hazen,  98  Iowa  321,  67  N.  W.  256;  Loomis 
V.  Stewart,  75  Iowa  387,  39  N.  W.  660;  Lamp- 
son  V.  Arnold,  19  Iowa  479;  Doggett  v.  Bell, 
32  Kan.  298,  4  Pac.  292;  Coots  v.  Chamber- 
lain, 39  Mich.  565;  Schneider  v.  BuUard,  1 
Tex.  App.  Civ.  Cas.  §  1185.  See  also,  gen- 
erally, cases  cited  supra,  note  84. 

By  bill  of  sale. —  Bolles  v.  Creighton,  73 
Iowa  199,  34  N.  W.  815;  Sells  v.  Rosedale 
Grocery,  etc.,  Co.,  72  Miss.  590,  17  So.  236; 
Mayer  v.  McEae,  (Miss.  1895)  16  So.  875; 
Manning  v.  Beck,  129  N.  Y.  1,  29  N.  E.  90, 
41  N.  Y.  St.  199,  14  L.  P.  A.  198  [reversing 
13  N.  Y.  Suppl.  869,  35  N.  Y.  St.  978  {affirm- 
ing 54  Hun  (N.  Y.  )  102,  7  N.  Y.  Suppl.  215, 
26  N.  Y.  St.  483)];  Adler  v.  Cloud,  42  S.  C. 
272,  20  S.  E.  393.  And  compare  Loeschigk  v. 
Baldwin,  1  Pob.  (N".  Y.)  377. 

By  composition  deed. —  Penard  v.  Graydon, 
39  Barb.  (N.  Y.)  548;  Penard  v.  Maydore,  25 
How.  Pr.,  (N.  Y.)  178. 

89.  By  mortgage. —  Connecticut. —  Bates  v. 
Coe,  10  Conn.  280. 

Iowa. — Manton  v.  Seiberling,  107  Iowa  534, 

78  N.  W.  194;  In  re  Weber,  91  Iowa  122,  58 
N.  W.  1079 ;  Farwell  v.  Cunningham,  86  Iowa 
67,  52  N.  W.  1126;  Clement  v.  Johnson,  85 
Iowa  566,  52  N.  W.  502;  Pock  Island  Plow 
Co.  V.  Breese,  83  Iowa  553,  49  N.  W.  1026; 
Gage  D.  Parry,  69  Iowa  605,  29  N.  W.  822; 
Earwell  v.  Jones,  6.3  Iowa  316,  19  N.  W.  241; 
Perry  v.  Vezina,  63  Iowa  25,  18  N.  W.  657. 

Kansas. —  Sturtevant  v.  Sarbach,  58  Kan. 
410,  49  Pac.  522;  De  Ford  v.  Nye,  40  Kan. 
665,  20  Pac.  481 ;  Bailey  v.  Kansas  Mfg.  Co., 
32  Kan.  73,  3  Pac.  756;  Dodd  v.  Hills,  21 
Kan.  707. 

Massachusetts. —  Fairbanks  v.  Haynes,  23 
Pick.  (Mass.)  323. 

Michigan. —  Root  V.  Potter,  59  Mich.  498, 
26  N.  W.  682.    But  see  Burnham  v.  Haskins, 

79  Mich.  35,  44  N.  W.  341,  where  the  assign- 
ment was  considered  invalid. 

Missouri. —  Caliban  v.  Powers,  133  Mo.  481, 
34  S.  W.  848;  Gummersell  v.  Hanbloom,  19 
Mo.  App.  274. 

Nebraska. —  Bierbower  v.  Polk,  17  Nebr. 
268,  22  N.  W.  698. 

New  Hampshire. —  Moody  v.  Downs,  63 
N.  H.  50;  Rundlett  v.  Dole,  10  N.  H.  458. 

[IV,  A,  2,  a,  (III),  (a),  (1)] 


New  Jersey. —  Garretson  v.  Brown,  26 
N.  J.  L.  425. 

New  York. —  Smith  v.  Perine,  121  N.  Y. 
376,  24  N.  E.  804,  31  N.  Y.  St.  294  [affirm- 
ing 1  N.  Y.  Suppl.  495,  17  N.  Y.  St.  226]; 
Zimmer  v.  Hays,  8  N.  Y.  App.  Div.  34,  40 
N.  Y.  Suppl.  397. 

Ohio. —  Cross  v.  Carstens,  49  Ohio  St.  548, 
31  N.  E.  506. 

South  Carolina. — Compare  Durham  Fertili- 
zer Co.  V.  Hemphill,  45  S.  C.  621,  24  S.  E.  85; 
Mann  v.  Poole,  40  S.  C.  1,  18  S.  E.  145,  889. 

W ashington. —  Benham  v.  Ham,  5  Wash. 
128,  31  Pac.  459,  34  Am.  St.  Rep.  851. 

Wisconsin. —  Case  v.  James,  90  Wis.  320, 
63  N.  W.  237,  holding  that  even  the  delivery 
of  mortgaged  property  to  mortgagee  by  as- 
signee does  not  render  assignment  void  as 
giving  unlawful  preferences. 

United  States. —  South  Branch  Lumber  Co. 
V.  Ott,  142  U.  S.  622,  12  S.  Ct.  318,  35  L.  ed. 
1136;  Ottenberg  v.  Corner,  76  Fed.  263,  40 
U.  S.  App.  320,  22  C.  C.  A.  163,  34  L.  R.  A. 
620;  Beall  v.  Cowan,  75  Fed.  139,  43  U.  S. 
App.  505,  21  C.  C.  A.  267;  Rothschild  v. 
Hasbrouck,  72  Fed.  813;  Farwell  v.  Maxwell, 
34  Fed.  727.  See  also  Feehheimer  v.  Baum, 
43  Fed.  719  [distinguishing  White  v.  Cotz- 
hausen,  129  U.  S.  329,  9  S.  Ct.  309,  32  L.  ed. 
677  and  construing  Georgia  statute]. 

See  also,  generally,  cases  cited  supra,  note 
84. 

90.  By  deed  of  trust.— Hill  v.  Ryan  Gro- 
cery Co.,  78  Fed.  21,  41  U.  S.  App.  714,  23 
C.  C.  A.  624;  Baer  v.  Rooks,  50  Fed.  898,  4 
U.  S.  App.  399,  2  C.  C.  A.  76. 

91.  By  confession  of  judgment. — Arkansas. 
—  See  Worthen  v.  Griffith,  59  Ark.  562,  28 
S.  W.  286,  43  Am.  St.  Rep.  50. 

Iowa. —  Le  Moyne  v.  Braden,  87  Iowa  739, 
55  N.  W.  14. 

New  Jersey. —  Vail  v.  Jameson,  41  N.  J. 
Eq.  648,  7  Atl.  520;  Garretson  v.  Brown,  26 
N.  J.  L.  425. 

New  York. —  Robert's  v.  Vietor,  54  Hun 
(N.  Y.)  461,  7  N.  Y.  Suppl.  777,  28  N.  Y.  St. 
100;  Thalheimer  v.  Klapetzky,  12  N.  Y. 
Suppl.  941,  36  N.  Y.  St.  116  [affirmed  in  129 
N.  Y.  647,  29  N.  E.  1031,  41  N.  Y.  St.  948] ; 
Wilcox  V.  Payne,  8  N.  Y.  Suppl.  407,  28  N.  Y. 
St.  712.  But  see  Central  Nat.  Bank  v.  Selig- 
man,  138  N.  Y.  435,  34  N.  E.  196,  53  K  Y. 
St.  14,  holding  that  a  preference  cannot  be 
created  by  the  confession  of  a  judgment  in 
favor  of  certain  creditors  entered  into  after 
the  execution  of  an  assignment  and  the  rights 
of  the  assignee  thereunder  have  become  vested 
and  perfect.  In  Hardt  v.  Schwab,  72  Hun 
(N.  Y.)  109,  25  N.  Y.  Suppl.  402,  55  N.  Y. 
St.  205  [affirmed  in  150  N.  Y.  579,  44  N.  E. 
1124;  following  Abegg  v.  Schwab,  9  N.  Y. 
Suppl.  681,  31  N.  Y.  St.  189],  it  was  held 
that  the  evidence  warranted  a  finding  that 
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or  by  either  actually  paying  the  debt  or  delivering  over  property  to  secure  its 
paynient.^^ 

(2)  Time  of  Making,  When  Material.  The  common-law  right  of  a  failing 
debtor  to  prefer  one  hona  fide  creditor  to  another  by  an  independent  conveyance 
executed  in  good  faith  before  the  assignment,^"^  is  in  nowise  affected  by  the  length 
of  time  intervening  between  the  execution  of  such  independent  conveyance 
and  the  execution  of  the  deed  of  assignment ;  the  date  is  only  of  evidential 
value  on  the  question  whether  the  assignment  had  been  resolved  on  when  the 
transaction  took  place  or  the  conveyance  was  made ;  and  preferences  have 
been  upheld  as  not  being  made  in  contemplation  of  assignment  though 
executed  shortly  before.^*^     Several  states,  however,  have  statutes  avoiding 


the  assignment  was  fraudulent  and  void,  and 
that  the  judgments  were  confessed,  with  in- 
tent to  defraud  the  other  creditors  of  the 
judgment  debtor. 

Oregon. —  But  see  O'Connell  v.  Hansen,  29 
Oreg.  173,  44  Pac.  387,  where  a  confession  of 
judgment  in  contemplation  of  an  assignment 
defeated  the  assignment. 

Pennsylvania. —  Lake  Shore  Banking  Co. 
V.  Fuller,  110  Pa.  St.  156,  1  Atl.  731;  Som- 
mers'  Appeal,  16  Pa.  St.  169. 

South  Carolina. —  Compare  Armstrong  v. 
Hurst,  39  S.  C.  498,  18  S.  E.  150,  holding  that 
where,  some  time  after  the  making  of  a  gen- 
eral assignment  by  a  partnership,  one  of  the 
partners  confessed  a  judgment  in  favor  of  an 
individual  creditor  which  became  a  lien 
against  his  individual  property,  the  validity 
*of  the  assignment  was  not  affected.  See  also 
Mann  v.  Poole,  40  S.  C.  1,  18  S.  E.  145,  889, 
where  the  assignment  was  considered  invalid. 

Washington. —  Hyman  v.  Barmon,  6  Wash. 
^16,  33  Pac.  1076. 

United  States. —  In  Hahn  v.  Salmon,  20 
Fed.  801,  it  was  held  that,  where  a  con- 
fession of  judgment  and  an  assignment  by  the 
judgment  debtor  were  parts  of  a  common 
transaction  by  which  certain  creditors  were 
to  be  preferred  in  the  distribution  of  the  in- 
solvent debtor's  property,  the  assignment  was 
void. 

See  also  cases  cited  supra,  note  84. 

92.  Payment. — lotca. — ^Lampson  v.  Arnold, 
19  Iowa  479. 

Kentucky. —  Vinson  v.  McAlpin,  87  Ky. 
357,  10  Ky.  L.  Rep.  182,  8  S.  W.  872,  10  Ky. 
L.  Rep.  349,  9  S.  W.  165. 

Maryland. —  Farrall  v.  Farnan,  67  Md.  76, 
8  Atl.  819. 

■  Mississippi. —  Marks  v.  Bradley,  69  Miss. 
1,  10  So.  922. 

Tennessee. —  Ordway  v<  Montgomery,  10 
Lea  (Tenn.)  514;  Comfort  v.  McTeer,  7  Lea 
(Tenn.)  652. 

United  States. —  Estes  v.  Gunter,  122  U.  S. 
450,  7  S.  Ct.  1275,  30  L.  ed.  1228 ;  Myers  v. 
Fenn,  5  Wall.  (U.  8.)  205,  18  I^.  ed.  604. 
Compare  South  Branch  Lumber  do.  v.  Ott, 
142  U.  S.  622,  12  S.  Ct.  318,  35  L.  ed.  1136, 
wherein  it  was  held  that  while  the  payments 
operated  to  prefer  creditors,  and  constituted 
such  evidence  as  would  probably  sustain  a 
finding  by  .  a  jury  that  they  were  made  with 
intent  to  evade  the  statute  against  prefer- 


ences, yet  they  would  not  be  held  as  a  matter 
of  law  to  render  the  assignment  void. 

93.  Delivery  over  of  property. —  loica. — 
Lampson  v.  Arnold,  19  Iowa  479. 

Massachusetts. —  Brown  v.  Foster,  2  Mete. 
(Mass.)  152. 

Mississippi. —  Taylor  v.  Watkins,  (Miss. 
1893)  13  So.  811. 

Wehraska. —  Lininger  v.  Raymond,  12  Nebr. 
19,  9  N.  W.  550. 

Wisconsin. —  Peterson  V.  Baker,  68  Wis. 
451,  32  N.  W.  527;  Dubuque  First  Nat.  Bank 
V.  Baker,  68  Wis.  442,  32  N.  W.  523.  In 
Case  V.  James,  90  Wis.  320,  63  N.  W.  237,  it 
was  held  that  where  an  assignee,  after  hav- 
ing taken  possession  of  property  assigned  and 
delivered  to  different  mortgagees,  parts  of  the 
property  being  covered  by  their  several  mort- 
gages, such  delivery  did  not  constitute  an  un- 
lawful preference  to  such  creditors. 

United  States. —  Farwell  v.  Maxwell,  34 
Fed.  727.  But  compare  Doggett,  etc.,  Co.  v. 
Herman,  5  McCrary  (U.  S.)  269,  16  Fed. 
812,  under  the  Colorado  statute. 

94.  See  supra,  IV,  A,  1;  IV,  A,  2,  a,  (iii), 
(A),  (1). 

95.  At  common  law. —  Illinois. — Blackman 
V.  Metropolitan  Dairy  Co.,  77  111.  App.  609. 

Kansas. —  De  Ford  v.  Nye,  40  Kan.  665, 
20  Pac.  481. 

Maryland.- — Farrall  v.  Farnan,  67  Md.  76, 
8  Atl.  819. 

Massachusetts. —  Fairbanks  v.  Haynes,  23 
Pick.  (Mass.)  323. 

Nebraska. —  Blair  State  Bank  v.  Stewart, 
57  Nebr.  58,  77  N.  W.  370. 

Neto  Jersey. —  Garretson  v.  Brown.  26 
N.  J.  L.  425  [citing  4  Griffith  Reg.  1235; 
Vanderveer  v.  Conover,  16  N.  J.  L.  487]  ; 
Peterson  v.  Baker,  68  Wis.  451,  32  N.  W.  527 : 
South  Branch  Lumber  Co.  v.  Ott.  142  U.  S. 
622,  12  S.  Ct.  318,  35  L.  ed.  1136. 

See  also  cases  cited  supra,  notes  74,  84. 

Even  after  assignment  a  profereneo  of  this 
character  has,  under  justifying  circumstances, 
been  upheld.  Peterson  v.  Baker,  (SS  Wis.  451, 
32  N.  W.  527;  Dubuque  First  Nat.  Bank  v. 
Baker,  68  Wis.  442,  32  N.  W.  523.  Contra, 
Central  Nat.  Bank  v.  Seligman,  138  X.  Y. 
435,  34  N.  E.  196,  53  N.       St.  14. 

96.  Evidential  value  of  date. —  lUiiwis. — 
Hior  r.  Kniifman,  134  111.  215,  25  N.  E.  517: 
Home  Nat.  Bank  v.  Sanchez.  131  111.  330.  23 
N.  E.  405;  Field  v.  Geohegan,  125  111.  OS,  16 

[IV,  A,  2,  a,  (III),  (A),  (2)] 


172    [4  Cye.]    ASSIGJ^MENTS  FOB  BENEFIT  OF  CREDITORS 


conveyances  made  within  a  definite  time  prior  to  the  execution  of  the  general 
assign  ment.^^ 

(b)  Where  No  Formal  Assignment.  ]^umerous  decisions  hold  that  the  rule 
heretofore  stated  as  to  the  operation  of  conveyances  made  in  contemplation  of  a 
general  assignment  applies  even  in  cases  where  there  is  no  formal  assignment, 
provided  the  debtor  in  one  or  more  conveyances,  or  by  one  or  more  acts,  under 
one  connected  plan,  disposes  of  the  bulk  of  his  property .^^    On  the  contrary  a 


N.  E.  912;  Kaufman  v.  Schneider,  35  111. 
App.  256;  Dunham  v.  Springfield  Mar.  Bank, 
29  111.  App.  45;  Chicago  Stamping  Co.  v. 
Hanchett,  25  111.  App.  198. 

Indiana. —  Carnahan  v.  Schwab,  127  Ind. 
507,  26  N.  E.  67. 

Iowa. —  Koberts  v.  Press,  97  Iowa  475,  66 
N.  W.  756;  Rock  Island  Plow  Co.  v.  Breese, 
83  Iowa  553,  49  K  W.  10^:6;  Lyon  v.  Mc- 
Ilvaine,  24  Iowa  9. 

Kansas.—  De  Ford  v.  Nye,  40  Kan.  665,  20 
l*ac.  481. 

Kentucky. —  Levis  v.  Zinn,  93  Ky.  628,  14 
Ky.  L.  Rep.  867,  20  S.  W.  1099. 

Michigan. —  Kalamazoo  Spring,  etc.,  Co.  v. 
Winans,  106  Mich.  193,  64  N.  W.  23;  Root 
y.  Harl,  62  Mich.  420,  29  N.  W.  29. 

Minnesota. —  Bannon  t\  Bowler,  34  Minn. 
416,  26  N.  W.  237. 

NelrasJca. —  Brown  v.  Farmers',  etc.,  Bank- 
ing. Co.,  36  Nebr.  434,  54  N.  W.  671. 

Washington. —  Benham  v.  Ham,  5  Wash. 
128,  31  Pac.  459,  34  Am.  St.  Rep.  851. 

97.  Statutory  provisions. — See  list  of  stat- 
ute,s  cited  supra,  note  6,  p.  120;  and  the  fol- 
lowing cases: 

Minnesota. —  Fairbanks  v.  Whitney,  36 
Minn.  305,  30  N.  W.  812.  Compare  Clark  v. 
National  Citizens'  Bank,  74  Minn.  58,  76 
N.  W.  965. 

Nebraska. —  Brown  v.  Williams,  34  Nebr. 
376,  51  N.  W.  851.  Compare  Blair  State 
Bank  v.  Stewart,  57  Nebr.  64,  77  N.  W.  370. 

New  Hampshire.^  Moselej  v.  Jenness,  66 
N.  H.  573,  23  Atl.  366. 

Ohio. — In  re  Summers,  10  Ohio  S.  &  C.  PI. 
Dee.  301. 

Oregon. —  Tichenor  v.  Coggins,  8  Oreg.  270. 

Pennsylvania. —  Dreisbach  v.  Mechanics' 
Nat.  Bank,  113  Pa.  St.  554,  6  Atl.  147. 

South  Carolina. —  Haynes  v.  Hoffman,  46 
S.  C.  157,  24  S.  E.  103;  Durham  Fertilizer 
Co.  V.  Hemphill,  45  S.  C.  621,  24  S.  E.  85; 
Akers  v.  Rowan,  33  S.  C.  451,  12  S.  E.  165, 
10  L.  R.  A.  705.  Compare  Finley  v.  Cart- 
wright,  55  S.  C.  198,  33  S.  E.  359. 

Tennessee. — Ordway  v.  Montgomery,  10  Lea 
(Tenn. )  514.  See  also  Jones  V.  Cullen,  100 
lenn.  1,  42  S.  W.  873. 

United  States. —  Shwartz  v.  H.  B.  Clafiin 
Co.,  60  Fed.  676,  13  U.  S.  App.  707,  9  C.  C.  A. 
204. 

Such  statutes,  it  seems,  should  be  strictly 
construed.  Flash  v.  Wilkerson,  22  Fed.  689, 
20  Fed.  257.  Compare  Ritzinger  v.  Eau 
Claire  Nat.  Bank,  103  Wis.  346,  79  N.  W. 
410;  In  re  Ellis,  97  Wis.  88,  72  N.  W.  387. 

Beneficiary's  knowledge  of  intent  to  assign. 
—  In  some  cases  such  conveyances  are  void 
absolutely  without  refere.-ce  to  the  bene- 

[IV,  A,  2,  a,  (ill),  (a),  (2)] 


fieiary's  knowledge  of  the  intent  to  assign. 
Fairbanks  v.  Whitney,  36  Minn.  305,  30 
N.  W.  812;  Moseley  v.  Jenness,  66  N.  H.  573, 
23  Atl.  366.  Other  statutes  require  the  bene- 
ficiary to  have  reasonable  cause  to  believe  the 
assignor  to  be  insolvent  in  order  to  void 
the  conveyance.  Akers  v.  Rowan,  33  S.  C. 
451,  12  S.  E.  165,  10  L.  R.  A.  705;  Brown 
V.  Williams,  34  Nebr.  376,  51  N.  W.  851. 
In  Ordway  v.  Montgomery,  10  Lea  (Tenn.) 
514,  where  the  language  of  the  statute  avoided 
a  mortgage  or  deed  of  trust  within  a  given 
time,  it  was  held  not  to  cover  a  case  where 
an  absolute  deed  had  been  given  in  payment 
of  the  debt. 

98.  Operating  as  an  assignment. — Lehman- 
Durr  Co.  v.  Griel  Bros.  Co.,  119  Ala.  262,  24 
So.  49;  Hyde  v.  Olds,  12  Ohio  St.  591;  Floyd 
V.  Smith,  9  Ohio  St.  546;  Dickson  v.  Raw- 
son,  5  Ohio  St.  218;  Mitchell  v.  Gazzam,  12 
Ohio  315;  Hodenpuhl  v.  Hines,  160  Pa.  St. 
466,  28  Atl.  825;  Miners'  Nat.  Bank's  Ap- 
peal, 57  Pa.  St.  193;  Dahlman  v.  Greenwood, 
99  Wis.  163,  74  N.  W.  215;  White  t'.  Cotz- 
hausen,  129  U.  S.  329,  9  S.  Ct.  309,  32  L.  ed. 
677;  Freund  v.  Yaegerman,  26  Fed.  812; 
Clapp  V.  Dittman,  21  Fed.  15;  Kellog  v.  Rich- 
ardson, 19  Fed.  70;  Dahlman  v.  Jacobs,  5 
McCrary  (U.  S.)  230,  16  Fed.  614;  Martin  v. 
Hausman,  14  Fed,  160;  Coolidge  v.  Curtis, 
1  Bond  (U.  S.)  222,  6  Fed.  Cas.  No.  3,184, 
7  Am.  L.  Reg.  334.  In  Lehman-Durr  Co.  v. 
Griel  Bros.  Co.,  119  Ala.  262,  269,  24  So. 
49,  McClellan,  J.,  says :  "  It  is  the  fact  that 
a  preference  has  been  attempted  and  not  the 
knowledge  or  intent  with  which  it  was  made 
or  accepted  that  brings  the  statute  into  opera- 
tion. And  all  this  is  as  true  where  the  trans- 
action is  not  in  form  a  general  assignment, 
but  involves  two  or  more  transfers  to  dif- 
ferent creditors  made  under  such  circum- 
stances as  that  the  law  holds  them  to  consti- 
tute but  one  act.  In  such  case  it  is  not 
material  what  the  transferees  knew  as  to  the 
debtor's  purposes  or  what  they  intended  as 
to  the  result  of  his  acts,  nor  whether  they 
combined  or  •  colluded  one  with  another  to 
induce  the  debtor  to  dispose  of  or  incumber 
substantially  all  of  his  property  to  them  sev- 
erally. .  .  .  And  when  it  [the  debtor's  in- 
tent '  to  put  all  of  his  property  into  the 
hands  of  preferred  creditors]  does  so  exist 
and  is  so  attempted  to  be  carried  out,  and 
these  facts  are  made  to  appear,  the  statute 
converts  all  the  conveyances  and  transfers 
into  a  general  assignment  for  the  equal  bene- 
fit of  all  creditors,  however  ignorant  the 
grantees  or  transferees  may  have  been  of  the 
debtor's  intent  or  the  effect  of  his  acts,  and 
in  whatever  good  faith  each  one  of  them  may 
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line  of  autliorities  which  assent  to  the  proposition  that  a  conveyance  in  contem- 
plation of  assignment  comes  within  the  rule  above  referred  to  deny  the  applica- 
tion of  the  principle  where  there  is  no  formal  assignment.  Under  these  latter 
authorities  the  debtor  is  not  prohibited  from  disposing  of  the  bulk  of  his  property 
as  he  pleases  through  confessions  of  judgment,  mortgages,  or  any  other  forms, 
provided  no  technical  assignment  is  made.^^ 

b.  "Two  Thirds  Act"  —  New  York.  A  New  York  statute  allows  debtors  in 
failing  circumstances  to  make  preferences  to  the  extent  of  one  third  of  their 
assets.^ 

e.  Wages  of  Laborers.  Claims  for  wages  of  employees  and  laborers  are  by 
statute  expressly  excepted  from  forbidden  preferences  in  some  states.^ 

3.  Where  Partnership  Assigns  —  a.  Preferring*  Individual  Creditors.    In  an 

assignment  by  a  partnership  all  the  property  of  the  iirm  must  be  surrendered 
unconditionally  to  the  payment  of  firm  debts,  and  a  preference  in  favor  of  an 
individual  debt  of  a  partner  out  of  the  proceeds  of  the  partnership  property  is 
fraudulent       se  as  to  firm  creditors.^    And  conversely  it  has  been  held  that,  in 


have  accepted  the  conveyance  made  to  him. 
.  .  .  If  the  separate  transfers  to  any  num- 
ber, to  the  exclusion  of  other  creditors,  to- 
gether cover  all  his  property  and  they  are 
all  made  under  such  circumstances  as  to 
show  that  all  are  referable  to  a  purpose  on 
his  part  to  so  dispose  of  all  his  property 
liable  to  execution,  they  fall  within  the  opera- 
tion of  the  statute  and  are  to  be  considered 
a  general  assignment  to  be  administered  for 
all  creditars  alike." 

Compare  Northern  Bank  v.  Farmers'  Nat. 
Bank,  (Ky.  1901)  63  N.  W.  604. 

As  to  what  instruments  operate  as  con- 
structive assignments  see  supra,  I,  B. 

99.  Contrary  view. —  Sabichi  v.  Chase,  108 
Cal.  81,  41  Pac.  29;  Fuller,  etc.,  Co.  v.  Mehl, 
l?A  Ind.  60,  33  N.  E.  733:  Cadwell's  Bank 
i\  Crittenden,  66  Iowa  237,  23  N.  W.  646; 
Caliban  v.  Powers,  133  Mo.  481,  34  S.  W. 
848;  Blair  State  Bank  v.  Stewart,  57  Nebr. 
64,  77  N.  W.  370;  Miller  t:  Schriver,  197 
Pa.  St.  191,  46  Atl.  926.  See  also  Ontario 
Bank  v.  Hurst,  103  Fed.  231,  43  C.  C.  A.  193. 

As  to  the  distinction  between  assignments 
for  the  benefit  of  creditors  and  other  con- 
veyances see  supra,  II,  A. 

1.  To  what  extent  may  prefer. —  Maass  v. 
Talk,  146  N.  Y.  34,  40  N.  E.  504,  65  N.  Y. 
St.  762;  Spelman  v.  Freedman,  130  N.  Y.  421, 
29  N..  E.  765,  42  N.  Y.  St.  531;  Otis  v. 
Bertholf,  30  N.  E.  66,  42  N.  Y.  St.  946; 
Smith  V.  Ferine,  121  N.  Y.  376,  24  N.  E.  804, 
31  N.  Y.  St.  294  Vaffirming  1  N.  Y.  Suppl. 
495j  17  N.  Y.  St.  2261.  See  also  In  re  Dauchy, 
59  N.  Y.  App.  Div.  383,  69- N.  Y.  Suppl.  827; 
In  re  Halsted,  42  N.  Y.  App.  Div.  101,  58 
N-.  Y.  Suppl.  898 ;  Eliassof  v.  De  Wandalaer, 
21  Misc.  (N.  Y.)  695,  47  N.  Y.  Suppl.  1048. 
See  also  New  York  cases  cited  supra,  note  74, 
p.  165. 

Made  in  deed  of  assignment  or  in  separate 
instrument. —  Formerly  the  preferences  could 
only  be  made  in  the  instrument  of  assign- 
ment [see  supra,  IV,  A,  2,  a,  (li)]  ;  but  un- 
der later  rulings  the  preferences  can  be  made 
in  separate  instruments.  Central  Nat.  Bank 
r.  Seligman,  138  N.  Y.  435,  84  N.  E.  196,  53 
N.  Y.  St.  14;  Smith  v.  Ferine,  121  N.  Y. 


376,  24  N.  E.  804,  31  N.  Y.  St.  294  [affirming 
1  N.  Y.  Suppl.  495,  17  N.  Y.  St.  226]  ;  Otis 
V.  Bertholf,  13  N.  Y.  Suppl.  445,  37  N.  Y.  St. 
172;  and  supra,  IV,  A,  2,  a,  (iii). 

Liens  prior  to  contemplation  of  assignment. 
—  The  statute  does  not  apply  to  liens  taken 
by  creditors  before  the  assignment  was  con- 
templated, and  the  creditors  thus  preferred 
can  prove  for  the  balance  of  their  claim  with 
the  general  creditors.  Johnson  r.  Rapalvea, 
1  N.  Y.  App.  Div.  463,  37  N.  Y.  Suppl.  540, 
73  N.  Y.  St.  156. 

2.  See  list  of  statutes  cited  supra,  note  6, 
p.  120;  and  Richardson  v.  Thurber,  104 
N.  Y.  606,  11  N.  E.  133;  Peterson  r.  Baker, 
68  Wis.  451,  32  N.  W.  527;  Dubuque  First 
Nat.  Bank  v.  Baker,  68  Wis.  442.  32  N.  W. 
523;  Campfield  i'.  Lang,  25  Fed.  128.  Com- 
pare Gordon  v.  Harley,  98  Wis.  458,  74  N.  W. 
110. 

Laborers'  claims  are  preferred  only  against 
general  creditors,  not  against  creditors  hold- 
ing valid  liens.  Schwartz  v.  Messinger,  167 
111.  474,  47  N.  E.  719  [affirming  64  111.  App. 
495]. 

Something  more  than  a  mere  contractual 
relation  must  exist  between  the  parties  to 
bring  the  case  within  the  operation  of  the 
statute.  Clark  v.  Andrews,  19  N.  Y.  Suppl. 
211;  Lang  i\  Simmons,  64  Wis.  525.  25  N.'W. 
650;  Campfield  v.  Lang,  25  Fed.  128. 

The  words  "laborers,  servants,  and  em- 
ployees," for  whose  wages  preference  may  be 
given  in  an  assignment,  under  Wis.  Laws 
(1883),  c.  349,  include  even  stockholders  in 
a  corporation  who  are  engaged  in  the  service 
of  the  corporation  on  a  salary.  Coulee  Lum- 
ber Co.  r.  Ripon  Lumber,  etc.,  Co..  60  Wis. 
481,  29  N.  W.  285. 

3.  Illinois. —  Atlas  Nat.  Bank  r.  More,  40 
111.  App.  336. 

Mari/laud. —  Lineweaver  v.  Slasfle,  64  Md. 
465,  2  Atl.- 693,  54  Am.  Rep.  775:  Cable  i\ 
Williams,  59  Md.  46.  See  also  Collier  r. 
Hanna,  71  Md.  253,  17  Atl.  1017.  And  com- 
pare  Price  r.  De  Ford,  18  Md.  489. 

Mississippi. —  Marks  v.  Bradlev,  69  Miss. 
1,  10  So.  922. 

Nciv  York. —  Booss  r,  Marion,  129  N.  Y. 


[IV,  A,  3,  a] 


174    [4  eye.]    ASSIGJSrMENTS  FOB  BENEFIT  OF  CBEDITOBS 


an  assignment  bj  an  insolvent  debtor  of  his  individual  property^  a  preference  \m 
favor  of  creditors  of  a  firm  of  which  he  is  a  member  over  his  individual  creditors 
will  avoid  the  assignment.^ 

"b.  Preferring  Member  of  Firm.  And  it  seems  equally  well  settled  that  an 
assignment  by  a  partnership  which  makes  preferences  in  favor  of  the  separate 
partners  for  claims  held  by  them  against  the  firm,  to  the  exclusion  of  other  cred- 
itors, is  invalid.^ 


536,  29  N.  E.  832,  42  N.  Y.  .St.  65  [distin- 
guishing Crook  V.  Rindskopf,  105  N.  Y.  47t5, 
12  N.  E.  174]  ;  Hurlbert  v.  Dean,  2  Abb.  Dec. 
(N.  Y.)  428,  2  Keyes  (N.  Y.)  97;  Kennedy 
V.  Wood,  52  Hun  (N.  Y.)  46,  4  N.  Y.  Suppl. 
758,  22  N.  Y.  St.  132;  Burhans  v.  Kelly,  2 
N.  Y.  Suppl.  175,  17  N.  Y.  St.  552;  Wind- 
muller  v.  Dodge,  67  How.  Pr.  (N.  Y.)  253; 
Heye  v.  Bolles,  2  Daly  (N.  Y.)  231,  33  How. 
Pr.  (N.  Y.)  266;  Lester  v.  Abbott,  28  How. 
Pr.  (N.  Y.)  488;  Wilson  v.  Robertson,  19 
How.  Pr.  350  [affirmed  in  21  N.  Y.  587]; 
Nicholson  v.  Leavitt,  4  Sandf.  (N.  Y.)  252; 
Portchester  First  Nat.  Bank  -y.  Halsted,  20 
Abb.  N.  Cas.  (N.  Y.)  155;  Kirby  v.  Schoon- 
maker,  3  Barb.  Ch.  (N.  Y.)  46,  49  Am.  Dee. 
160.  See  also  Lester  v.  Pollock,  3  Rob. 
(N.  Y.)  691.  But  see  Bernheimer  v.  Rinds- 
kopf, 116  N.  Y.  428,  22  N.  E.  1074,  27  N.  Y. 
St.  648,  15  Am.  St.  Rep.  414;  Durfee  v. 
Bump,  3  N.  Y.  Suppl.  505,  20  N.  Y.  St.  833; 
Cox  V.  Piatt,  32  Barb.  (N.  Y.)  126.  Com- 
pare Nordlinger  v.  Anderson,  123  N.  Y.  544, 
25  N.  E.  992,  34  N.  Y.  St.  361  [affirming  5 
N.  Y.  Suppl.  609,  2  Silv.  Supremi  (N.  Y.) 
334,  24  N.  Y.  St.  240]  ;  Gorham  v.  Innis,  115 
N.  Y.  87,  21  N.  E.  722,  23  N.  Y.  St.  615, 
wherein  it  is  held  that,  where  an  assignor 
had  for  many  years  carried  on  business  in  a 
firm  name,  though  as  a  matter  of  fact  he  had 
no  partners,  and  in  the  assignment  preferred 
certain  creditors  whose  claims  arose  out  of 
transactions  with  him  in  the  firm  name,  a 
contention  that  the  assignment  preferred  in- 
dividual creditors  could  not  be  sustained. 

OMo  — Miller  v.  Estill,  5  Ohio  St.  508,  67 
Am.  Dec.  305. 

South  Carolina. —  Middleton  v.  Taber,  46 
S.  C.  337,  24  S.  E.  282.  See  also  Blair  v. 
Black,  31  S.  C.  346,  9  S.  E.  1033,  17  Am.  St. 
Rep,  30.  And  compare  Armstrong  v.  Hurst, 
39  S.  C.  498,  18  S.  E.  150. 

Texas. —  Wade  v.  Odie,  21  Tex.  Civ.  Api). 
656,  54  S.  W.  786;  Carter-Battle  Grocer  Co. 
V.  Jackson,  (Tex.  Civ.  App.  1898)  45  S.  W. 
615;  Wiggins  v.  Blackshear,  (Tex.  Civ.  App. 
1893)  24  S.  W.  918. 

Wisconsin. —  Willis  v.  Bremner,  60  Wis. 
622,  19  N.  W.  403;  Vernon  v.  Upson,  60  Wis. 
418,  19  N.  W.  400.  Compare  Ford  v.  Clarke, 
83  Wis.  45,  53  N.  W.  31,  where,  under  Wis. 
Rev.  Stat.  §  1693,  an  assignment  containing 
preferences  was  upheld  though  it  included 
partnership  and  individual  property  for  the 
benefit  of  partnership  and  individual  cred- 
itors. 

United  States. —  ]\iarsh  v.  Bennett,  5  Mc- 
Lean (U.  S.)  117,  16  Fed.  Cas.  No.  9,110. 
Compare  Peters  v.  Bain,  133  U.  S.  670,  10 
S.  Ct.  354,  33  L.  ed.  696. 
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Contra,  Armstrong  v.  Carr,  116  N,  C.  499,.  - 
21  S.  E.  175. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene-^ 
fit  of  Creditors,"  §  406 ;  and  Meyer-Marx  Co.- 
v.  Masters,  119  Ala.  186,  24  So.  506;  Ad- 
ams V.  Allen-West  Commission  Co.,  64  Ark. 
603,  44  S.  W.  462 ;  Bartlett  v.  Meyer-Schmidt. 
Grocer  Co.,  65  Ark.  290,  45  S.  W.  1063. 

In  Nye  v.  Van  Husan,  6  Mich.  329,  74  Am. 
Dec.  690,  it  is  said  that,  where  there  is  no 
actual  intent  to  defraud,  a  preference  of  in- 
dividual debts  in  a  copartnership  assignment 
will  not  of  itself  render  the  assignment  void. 

4.  O'Kane  v.  Hyde,  70  Cal.  6,  12  Pac.  124: 
Blow  V.  Gage,  44  111.  208;  Hitchcock  v.  St.. 
John,  Hoffm.  (N.  Y.)  511;  Jackson  v.  Cor- 
nell, 1  Sandf.  Ch.  (N.  Y.)  348;  Middleton 
V.  Taber,  46  S.  E.  337,  24  S.  E.  282.  But 
compare  Collier  v.  Hanna,  71  Md.  253,  17 
Atl.  1017. 

Copartners  may  make  an  assignment  of 
their  respective  interests  in  the  partnership 
property  to  trustees,  giving  the  preference  iix 
payment  to  the  individual  creditors  of  each 
copartner  out  of  his  share  of  the  partner- 
ship funds.  Kirby  v.  Schoonmaker,  3  Barb. 
Ch.  (N.  Y.)  46,  49  Am.  Dec.  160.  But  in 
Heye  v.  Bolles,  2  Daly  (N.  Y.)  231,  33  Hov/. 
Pr.  (N.  Y.)  266,  it  was  held  that  an  assign- 
ment made  by  a  member  of  a  copartnership- 
is  fraudulent  as  to  judgment  creditors  of  the- 
firm,  where  it  directs  the  assignee  to  pay  out 
of  the  proceeds  of  the  property  assigned  debts 
owing  by  the  assignor  individually,  instead 
of  applying  such  proceeds  to  the  payment  of 
the  debts  of  the  assignor  due  the  judgment 
creditors. 

One  member  of  a  firm  may  assign  his  indi- 
vidual property  so  as  to  prefer  his  individual 
creditors  to  the  creditors  of  the  firm.  Lord 
V.  Devendorf,  54  Wis.  491,  11  N.  W.  903,  41 
Am.  Rep.  58 :  Messersmith  v.  Devendorf,  54 
Wis.  498,  11  N.  W.  906.  .So  an  insolvent 
debtor,  in  making  an  assignment  of  all  his 
property,  may  devote  his  individual  property 
primarily  to  the  payment  of  his  individual 
debt  in  preference  to  debts  of  the  partner- 
ship  to  which  he  belongs.  Evans  Winston, 
74  Ala.  349. 

5.  Champlain  First  Nat.  Bank  v.  Wood,  45 
Hun  (N.  Y.)  411;  Welsh  v.  Britton,  55  Tex. 
118;  Goddard  v.  Bridgman,  25  Vt.  351,  60 
Am.  Dec.  272. 

Limits  of  the  rule. —  An  assignment  made 
by  a  firm  is  not,  in  the  absence  of  fraud,  in- 
valid because  it  prefers  the  indorser  and  not 
the  holder  of  a  valid,  unpaid  note,  though 
such  indorser  is  at  the  time  a  member  of  the 
firm;  Webb  v.  Thomas,  21  N.  Y.  Suppl.  69, 
49  N.  Y.  St.  462  [affirmed  in  142  N.  Y.  622, 
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e.  Where  Surviving  Partner  Makes  the  Assignment.  It  has  been  lield  that  a 
surviving  partner  of  an  insolvent  lirm  can  make  a  valid  preferential  assignment 
of  the  hrm  property  for  the  payment  of  firm  debts  ^  and  the  assent  of  the  per- 
sonal representatives  of  the  deceased  partner  is  not  essential.'*' 

B.  How  Made.  No  special  form  of  deed  is  reqnired,  but  the  intention  to  give 
sncli  preference  must  be  manifested  with  reasonable  certainty.^  But  it  seems  that 
the  assignment  need  not  in  terms  provide  for  the  preference  of  wages,  as  the 
wages  are  preferred  by  the  force  of  the  statute  itself.^    In  some  cases  it  has  been 


37  N.  E.  564,  60  N.  Y.  St.  867].  In  Kennedy 
V.  Wood,  52  Hun  (N.  Y.)  46,  4  N.  Y.  Suppi. 
758,  22  N.  Y.  St.  132,  it  was  held  that  the 
fact  that  money  which  had  been  loaned  to  the 
firm  by  one  of  the  assignors  as  administrator 
of  an  estate  was  preferred  in  the  first  class 
did  not  render  the  assignment  fraudulent, 
where  there  was  no  proof  that  siijch  assignor 
had  any  interest  in  such  estate.  So  an  as- 
signment by  a  firm,  as  such  and  as  individu- 
als, is  not  necessarily  void  because  it  prefers 
the  estate  of  the  father  of  one  of  the  part- 
ners who,  as  his  father's  heir,  had  an  interest 
in  the  estate;  the  partner  can  derive  no  ad- 
vantage from  such  preference  of  his  father 
because  the  assignment  covered  his  individual 
assets.  Brown  v.  Haisted,  17  Abb.  N.  Cas. 
(N.  Y.)  197.  In  Stephens  v.  Dickinson,  19 
Ky.  L.  Rep.  1223,  43  S.  W.  212,  it  was  held 
that  the  fact  that  a  firm,  prior  to  making  an 
assignment,  turned  over  to  one  of  the  part- 
ners certain  property  in  payment  of  a  loan 
made  by  him  to  the  firm,  and  it  v/as  entered 
as  settled  in  the  books  of  the  firm  does  not 
show  fraud  in  the  assignment,  though  it  may 
constitute  a  preference  subject  to  attack  un- 
der the  statute. 

Another  firm  composed  in  part  of  some  of 
the  members  of  the  assigning  firm  may  be 
preferred  in  an  assignment.  Peckham  v.  Mat- 
tison,  15  Abb.  N.  Cas.  (N.  Y.)  367  note; 
Friend  v.  Michaelis,  15  Abb.  N.  Cas.  (N.  Y.) 
354;  Belmont  v.  Lane,  22  How.  Pr.  (N.  Y.) 
365. 

Where  a  member  of  a  partnership  had  sold 
out  his  interest  to  the  remaining  partners 
and  took  the  obligation  of  the  firm  in  pay- 
ment thereof  and  the  partnership  subse- 
quently assigned,  a  preference  in  favor  of 
the  retired  partner  to  the  amount  of  his  debt 
will  not  per  se  vitiate  the  assignment.  Blow 
V.  Gage,  44  111.  208;  Smith  v.  Howard,  1 
Sheld.  (N.  Y.)  5,  20  How.  Pr.  (N.  Y.)  121; 
Mattison  v.  Demarest,  4  Rob.  (N.  Y.)  "161; 
Willis  V.  Murphy,  (Tex.  Civ.  App.  1894)  28 
S.  W.  362.  Aliter,  where  tlje  firm  was  known 
to  be  insolvent.  Cohen  v.  Irion,  7  N.  Y. 
■Suppl.  106,  26  N.  Y.  St.  1  [reversed  in  126 
N.  Y.  665,  27  N.  E.  853,  37  N.  Y.  St.  963]. 

6.  May  make  preferential  assignment. — 
Durant  v.  Pierson,  124  N.  Y.  444,  26  N.  E. 
1095,  36  N.  Y.  St.  563,  21  Am.  St.  Rep.  686, 
12  L.  R.  A.  146;  Miller  v.  Pierson,  (N.  Y. 
1891)  27  N.  E.  413,  36  N.  Y.  St.  1016  [revers- 
ing 58  Hun  (N.  Y.)  190,  11  N.  Y.  SuppL 
842,  34  N.  Y.  St.  203]  ;  Haynes  v.  Brooks,  116 
N.  Y.  487,  22  N.  E.  1083,  27  N.  Y.  St.  478 
[affirming  42  Hun  (N.  Y.)  528]  ;  Williams  'V. 
Whpdon,  109  N.  Y.  333,  16  N.  E.  365,  15 
N.  Y.  St.  265,  4  Am.  St.  Rep.  460.  Contra, 


Salsbury  v.  Ellison,  7  Colo.  303,  3  Pac.  485; 
Barcroft  v.  Snodgrass,  1  Coldw.  (Tenn. )  430,. 
441,  wherein  it  is  said:  "  It  seems  to  us  that 
the  doctrine  which  asserts  such  a  power  in 
the  surviving  partners  is  irreconcilable  with 
the  established  rights,  as  declared  by  law,  of 
the  representatives  of  the  deceased  partner, 
as  well  as  of  the  joint  creditors  of  the  firm, 
and  consequently  cannot  be  sound."  Com- 
pare Gable  v.  Williams,  59  Md.  46  (as  to  the 
duty  of  surviving  partner  to  prefer  partner- 
ship creditors)  ;  and  Bates  v.  McNultv,  4 
N.  Y.  St.  646,  25  N.  Y.  Wkly.  Dig.  528  (where 
surviving  partner  had  purchased  interest  of 
his  deceased  partner ) , 

Under  the  statutes  of  Georgia  voluntary 
assignments  containing  preferences  must  be 
construed  strictly  as  against  the  assignee, 
and  an  assignment  by  a  surviving  partner 
which  does  not  show  upon  the  face  of  the 
deed  that  both  he  and  the  partnership  are 
insolvent  is  fraudulent  and  void.  August  v.- 
Calloway,  35  Fed.  381. 

Where  the  interest  of  a  deceased  partner 
has  been  purchased  by  the  survivor  from  the 
administrator,  such  survivor  may  prefer  cred- 
itors in  a  deed  of  assignment  of  all  the  prop- 
•erty  for  the  benefit  of  his  creditors.  Wilson 
V.  Soper,  13  B.  Mon.  (Ky.)  411,  56  Am.  Dec. 
573. 

7.  Assent  of  personal  representatives  un- 
necessary.—  Egberts  v.  Wood,  3  Paige  (K  Y.) 
517,  24  Am.  Dec.  236. 

8.  Intent  to  prefer  must  be  manifest. — 
Hanford  v.  Prouty,  133  111.  339,  24  N.  E.  565; 
Earweh  v.  Mlsson,  133  111.  45,  24  N.  E.  74; 
Meeker  v.  Sanders,  6  Iowa  61;  Killman  V. 
Gregory,  91  Wis.  478,  65  N.  W.  53;  Mack  v. 
Meisen,  70  Wis.  234,  35  N.  W.  291 ;  Smith  v, 
Bowen,  61  Wis.  258,  20  N.  W.  917.  Compare 
Danforth  v.  Denny,  25  N.  H.  155;  Tavlor  v. 
Lauer,  127  N.  C.  157,  37  S.  E.  197;  Brown  i\ 
Nimocks,  124  N.  C.  417,  32  S.  E.  743;  Hall 
V.  Cottingham,  124  N.  C.  402,  32  S.  E.  745; 
Stoneburner  v.  Motley,  95  Va.  784,  30  S.  E. 
364. 

Misdescription  of  a  preference  in  instru- 
ment creating  it  will  not  necessarily  invali- 
date the  assignment.  Strauss  r.  Rose.  59  ]\Id. 
525;  H.  Wetter  Mfy-.  Co.  v.  Dinkins,  70  Miss. 
835,  12  So.  584,  18  So.  226;  Mattison  r.  Judd, 
59  Miss.  90:  Smiili  /•.  Smith,  136  N.  Y.  313, 
32  N.  E.  761,  49  N.  Y.  St.  398  [affirming  14 
N.  Y.  Suppl.  461,  39  N.  Y.  St.  46]  :  Roberts 
V.  Victor,  54  Hun  (N.  Y.)  461,  7  N.  Y.  Suppl. 
777,  28  N.  Y.  St.  100;  Smith  v.  Smith,  14 
N.  Y.  Suppl.  461,  39  N.  Y.  St.  46. 

9.  Preference  as  to  wages. —  Roberts  r. 
Tobias,  120  N.  Y.  1,  23  N.  E.  1105,  30  X.  Y. 
St.  189  [affirming  9  N.  Y.  St.  59]  :  Richardson 

[IV,  B] 


176    [4  Gyc]    ASSIGJS^MENTS  FOB  BENEFIT  OF  CBEDITOBS 


held  that  a  faihng  debtor  may  stipulate  for  a  release  as  a  condition  of  preference, 
but  this  right  has  been  denied  in  other  cases.^'^ 

C.  Validity  —  l.  Assignor's  Intent.  To  create  a  valid  preference,  when  the 
law  permits  an  assignor  to  prefer  certain  creditors,  the  assignor  must  act  with  an 
honest  intent.^^    The  private  motives  of  a  failing  debtor  for  giving  preferences  to 


i;.  Thiirber,  104  N.  Y.  606,  11  N.  E.  133; 
Johnston  v.  Kelly,  43  Hun  (N.  Y.)  379;,Bur- 
ley  V.  Hartson,  40  Hun  (N.  Y.)  121;  Richard- 
son V.  Herron,  39  Hun  (N.  Y.)  537.  But 
coynpavQ  Smith  r.  Hartwell,  55  N.  Y.  Super. 
Ct.  325,  14  N.  Y.  St.  754. 

As  to  preferential  payment  of  wages  see 
infra,  XIV,  B,  4,  c,  (v). 

10.  Stipulating  for  release. —  Alabama. — 
Eankin  v.  Lodor,  21  Ala.  380;  Gazzam  v. 
Poyntz,  4  Ala.  374,  37  Am.  Dec.  745.  Com- 
pare West  V.  Snodgrass,  17  Ala.  549. 

Arkansas.— Wolf  v.  Gray,  53  Ark.  75,  13 
S.  W.  512;  Collier  v.  Davis,  47  Ark.  367,  1 
S.  W.  684,  58  Am.  Rep.  758. 

Maryland. —  McCall  V.  Hinklev,  4  Gill 
(Md.)  128. 

'Neio  York. —  Spaulding  r.  Strang,  38  N.  Y. 
9,  37  N.  Y.  135,  4  Transcr.  App.  (N.  Y.)  80 
[reversing  36  Barb.  (N.  Y. )  310,  affirming 
32  Barb.'  (N.  Y.)  235];  Powers  v.  Graydon, 
10  Bosw.  (N.  Y.)  630. 

Rhode  Island. —  Nightingale  v.  Harris,  6 
E.  I.  321. 

United  States. — Wickham  v.  Dillon,  29  Fed. 

Cas.  No.  17,612,  2  West.  L.  Month.  511. 
But  see  contra  the  following  cases: 
Connecticut. —  Ingraham    ?•.     Wheeler,  6 

Conn.  277. 

Massachusetts. —  Stanfield  v.  Simmons,  12 
Gray  (Mass.)  442:  Grocers'  Bank  v.  Sim- 
mons, 12  Gray  (Mass.)  440;  Bowles  r.  Graves, 
4  Gray  (Mass.)  117:  Edwards  v.  Mitchell,  1 
Gray  (Mass.)  239:  Wyles  v.  Beals,  1  Gray 
(Mass.)  233. 

'Neio  York. —  Spaulding  r.  Strang,  32  Barb. 
(N.  Y.)  235  [reversed  in  38  N.  Y.  9,  37  N.  Y. 
135.  4  Transcr.  App.  (N.  Y.)  80,  distinguished 
in  Havdock  r.  Coope,  53  N.  Y.  68]  :  Grover 
v..  Wakeman,  11  Wend.  (N.  Y.)  187,  25  Am. 
Dec.  624:  Hvslop  v.  Clarke,  14  Johns.  (N.  Y.) 
458;  Mills  V.  Levy,  2  Edw.  (N.  Y.)  183. 

'North  Carolina. —  Palmer  r., Giles,  58  N.  C. 
75. 

Ohio.—  Atkinson  v.  Jordan,  5  Ohio  293,  24 
Am.  Dec.  281. 

11.  Bona  fide  preferences  only  are  permit- 
ted. A  creditor  cannot  be  preferred  with  a 
fraudulent  intent. 

Alabama. — ^Richards  v.  Hazzard,  1  Stew. 
&  P.  (Ala.)  139. 

Colorado. —  See  Stevens  r.  Masconi,  5  Colo. 
App.  484,  39  Pac.  348,  where  assignment  ex- 
pressly excluded  some  of  assignor's  creditors. 

Georgia. —  See  Dawson  v.  Figueiro,  16  Ga. 
610,  where  the  assignment  excluded  some 
creditors. 

Iowa. —  See  Manton  v.  Seiberling,  107  Iowa 
534,  78  N.  W.  194;  In  re  Weber,' 91  Iowa  122, 
58  N.  W.  1079;  Graves  v.  Alden,  13  Iowa  573. 

Louisiana. —  Underbill  v.  Townsend,  17  La. 
517;  Townsend  v.  Louisiana  State  M..  &  F. 
Ins.  Co.,  13  La.  551. 

[IV,  B] 


Mississippi. —  Hiller  v.  Ellis,  72  Miss.  701, 
18  So.  95,  41  L.  R.  A.  707;  Craft  v.  Bloom, 
59  Miss.  69,  42  Am.  Rep.  351. 

Missouri. —  Johnson  v.  McAllister,  30  Mo. 
327. 

Nebraska. —  See  Lininger  v.  Raymond,  12 
Nebr.  167,  10  N.  W.  716. 

Neiv  York. —  Roberts  v.  Victor,  130  N.  Y. 
585,  29  N.  E.  1025,  42  N.  Y.  St.  729;  Smith 
V.  Perine,  121  N.  Y.  376,  24  N.  E.  804,  31 
N.  Y.  St.  294;  Elias  v.  Farley,  2  Abb.  Dec. 
(N.  Y.)  11,  3  Keyes  (N.  Y.)  398,  2  Transcr. 
App.  (N.  Y.)  116,  5  Abb.  Pr.  N.  S.  (N.  Y.) 
39 ;  Hardt  z;.  Schwab,  72  Hun  (N.Y.)  109,  25 
N.  Y.  Suppl.  402,  55  N.  Y.  St.  205  [affirmed 
in  150  N.  Y.  579,  44  N.  E.  1124;  following 
Abegg  V.  Schwab,  9  N.  Y.  Suppl.  681,  31  N.  Y. 
St.  139  {affirming  7  N.  Y.  Suppl.  46,  24  N.  Y. 
St.  986,  23  Abb.  N.  Cas.  (N.  Y.)  7)];  Thal- 
heimer  v.  Klapetzkv,  12  N.  Y.  Suppl.  941,  36 
N.  Y.  St.  116  [affirmed  in  129  N.  Y.  647,  29 
N.  E.  1031,  41  N.  Y.  St.  948] ;  Davis  v.  Har- 
rington, 55  Hun  (N.  Y.)  109,  8  N.  Y.  Suppl. 
218,  28  N.  Y.  St.  909;  Keteltas  v.  Wilson,  36 
Barb.  (N.  Y.)  298;  Dimon  v.  Delmonico,  35 
Barb.  (N.  Y.)  554;  Renard  v.  Maydore,  25 
How.  Pr.  (N.  Y.)  178;  Hyatt  v.  Dusenbury, 
12  N.  Y.  Civ.  Proc.  152. 

Ohio. —  Cross  r.  Carstens,  49  Ohio  St.  548, 
31  N.  E.  506;  Floyd  V.  Smith,  9  Ohio  St.  546; 
Harshman  r.  Lowe,  9  Ohio  92;  Stevenson  v. 
Agry,  7  Ohio,  pt.  II,  247. 

Oregon. — O'Connell  v.  Hansen,  29  Oreg.  173, 
44  Pac.  387. 

Pennsylvania. — Compare  Matter  of  Bryden, 

18  Phila.  (Pa.)  625,  42  Leg.  Int.  (Pa.)  80. 
South  Carolina. —  Durham  Fertilizer  Co.  v.- 

Hemphill,  45  S.  C.  621,  24  S.  E.  85;  Adler 
V.  Cloud,  42  S.  C.  272,  20  S.  E.  393;  Smith  v. 
Campbell,  1  Rice  (S.  C)  352;  Huntingdon  v. 
Spann,  1  McCord  Eq.  (S.  C.)  167. 

rea?as.— Baldwin  v.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806. 

Utah. —  Coblentz  v.-  Driver  Mercantile  Co., 
10  Utah  96,  37  Pac.  242. 

Washington. —  Victor  i;.  Glover,  17  Wash. 
87,  48  Pac.  788,  40  L.  R.  A.  297. 

Wisconsin. —  Bates  v.  Simmons,  62  Wis.  69, 
22  N.  W.  335 ;  Vernon  v.  Upson,  60  Wis.  418, 

19  N.  W.  400. 

United  States. — Crawford  v.  JsTeal,  144  U.  S. 
585,  12  S.  Ct.  759,  36  L.  ed.  552;  Waples- 
Platter  Co.  v.  Low,  54  Fed.  93,  10  U.  S.  App. 
704,  4  C  C.  A.  205  [distinguishing  Farwell  v. 
Maxwell,  34  Fed.  727]. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,  §  373;  and  infra,  IV, 
C,  2. 

Fraudulent  intent  is  ordinarily  a  question 
of  fact  for  the  jury  and  depends  upon  the  at- 
tendant circumstances.  Ball  v.  Bowe,  49  Wis. 
495,  5  N.  W.  909,  and  cases  cited  supra,  this 
note. 
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certain  creditors  will  not  affect  the  exercise  of  the  right,  where  no  improper 
inducement  has  moved  from  the  creditor  to  the  debtor  to  secure  it/^  and  where 
the  assignee  was  not  cognizant  of  and  did  not  participate  in  the  fraud. The 
preferred  creditor's  knowledge  of  assignor's  fraudulent  intent  is  sometimes 
material ;  but  it  has  been  held  that  such  knowledge  will  not  necessarily  invali- 
date tlie  assign  men  t,^^  or  prevent  the  enforcement  of  the  preference. 

2.  Bona  Fide  Debt.  Likewise,  to  constitute  a  valid  preference,  the  debt 
preferred  must  be  a  l)ona  fide  debt.^'^  For  example,  it  has  been  held 
that  debts  already  paid,^^  debts  for  which  the  assignee  cannot  be  held  lia- 


See  also,  generally,  infra,  IX,  D. 

12.  Private  motives. —  Iowa. —  Graves  v. 
Alden,  13  Iowa  573. 

Maryland. —  Crawford  v.  Austin,  34  Md.  49. 

Mississippi. —  Craft  v.  Bloom,  59  Miss.  69, 
42  Am.  Rep.  351. 

Neio  York. —  Elias  v.  Farley,  2  Abb.  Dec. 
(N.  Y.)  11,  3  Keyes  (N.  Y.)  398,  2  Trajiscr. 
App.  (N.  Y.)  116,  5  Abb.  Pr.  N.  S.  (N.  Y.) 
39. 

Tea?as.— Baldwin  v.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806. 

Wisconsin. — An  assignment  with  prefer- 
ences is  not  void  because  made  in  anticipation 
of  the  immediate  passage  of  a  law  prohibiting 
such  an  assignment.  Bates  v.  Simmons,  62 
Wis.  69,  22  N.  W.  335. 

United  'States. —  Marbury  v.  Brooks,  7 
Wheat.  (U.  S.)  556,  5  L.  ed.  522.  To  same 
effect  see  Estes  v.  Gunter,  122  U.  S.  450,  7 
S.  Ct.  1275,  30  L.  ed.  1228. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  373. 

13.  Assignee  not  cognizant  of  fraud. — 
Keteltas  v.  Wilson,  36  Barb.  (N.  Y.)  298; 
Emerson  v.  Senter,  118  U.  S.  3,  6  S.  Ct.  981, 
30  L.  ed.  49;  Baer  v.  Rooks,  50  Fed.  898,  4 
U.  S.  App.  399,  2  C.  C.  A.  76 ;  Sanger  v.  Flow, 
48  Fed.  152,  4  U.  S.  Apn.  32,  1  C.  C.  A.  56. 
But  see  Floyd  v.  Smith,  9  Ohio  St.  546  (hold- 
ing that,  under  the  statute,  where  a  deed  was 
made  with  fraudulent  intent  it  was  void  as  to 
preferences,  alt>iough  the  fraudulent  intent 
was  confined  to  the  assignor)  ;  Coblentz  v. 
Driver  Mercantile  Co.,  10  Utah  96,  37  Pac. 
242  (holding  that  a  voluntary  deed  of  assign- 
ment, in  which  the  assignee  is  fraudulently 
preferred  to  a  large  amount,  is  void,  though 
he  did  not  participate  in  the  fraud)  ;  Waples- 
Platter  Co.  v.  Low,  54  Fed.  93,  10  U.  S.  App. 
704,  4  C.  C.  A.  205  (holding  that  where  .the 
lien  of  an  attaching  creditor  becomes  fixed 

'  upon  the  property  of  the  debtor  before  the 
delivery  and  acceptance  of  an^  assignment  pre- 
ferring creditors,  made  by  him  with  the  fraud- 
ulent intent  to  cheat,  hinder,  or  delay  his 
creditors,  in  the  trial  of  the  assignee's  right 
to  the  property  under  the  assignment  as 
against  the  lien  of  the  attaching  creditor,  it 
is  not  material  whether  the  assignee  was 
aware  of  or  participated  in  the  debtor's 
fraud).  And  compare  Shotwell  v.  Dixon,  163 
■  N.  Y.  43,  57  N.  E.  178  [affirming  22  N.  Y. 
App.  Div.  258,  48  N.  Y.  Suppl.  984]. 

14.  Creditor's  knowledge  of  fraud. —  Smith 
f ,  Sipperley,  9  Utah  267,  34  Pac.  54 ;  Webb  v. 
Arm! stead,  26  Fed.  70.  See  also  Podolsk i 
r.  Stone,  186  111.  540,  58  N.  E.  340  [affirming 
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86  111.  App.  62].  In  Shufeldt  v.  Jenkins,  22 
Fed.  359,  it  is  held  that  where  an  insolvent 
prefers  certain  creditors  by  an  assignment 
of  his  property  for  their  benefit,  in  violation 
of  his  agreement  with  other  creditors  not  to 
give  preferences,  the  latter  may,  by  a  suit  in 
equity,  avoid  the  assignment  (which  had  been 
made  prior  to  the  agreement,  and  had  not 
been  recorded)  on  the  ground  of  fraud, 
whether  the  preferred  creditors  had  know^ledge 
of  the  fraud  or  not.  Compare  Wile  v.  Cauff- 
man,  39  N.  Y.  App.  Div.  206,  57  N.  Y.  Suppl. 
240.    See  also  infra,  XIV,  B,  4,  c,  (iv). 

Under  Hill's  Anno.  Laws,  Oreg.  §  3173, 
where  a  debtor,  in  contemplation  of  making  an 
assignment,  confessed  judgment  in  favor  of 
junior  attaching  creditors  in  order  to  give 
them  a  preference,  and  then  made  an  assign- 
ment, it  was  held  invalid  and  did  not  dis- 
charge senior  attachments,  though  the  junior 
attaching  creditors  were  unaware  that  he  con- 
templated an  assignment.  O'Connell  i'.  Han- 
sen, 29  Oreg.  173,  44  Pac.  387. 

15.  Hill  V.  Shrvgley,  51  Ark.  56,  9  S.  W. 
845. 

16.  A  creditor  in  good  faith  taking  a  mort- 
gage without  knowledge  of  debtor's  contem- 
plated assignment  may  enforce  the  same. 
Schwartz  v.  Messinger,  167  111.  474,  47  N.  E. 
719;  Manton  v.  Seiberling,  107  Iowa  534,  78 
K  W.  194. 

The  knowledge  of  a  creditor  who  takes  se- 
curity that  his  debtor  is  insolvent,  or  even 
that  he  must  fail,  does  not  raise  a  presump- 
tion that  he  knew  the  debtor  intended  to,  or 
would,  make  an  assignment  so  as  to  render 
his  security  a  preference.  Johnson  r.  Rapal- 
yea,  1  N.  Y.  App.  Div.  463,  37  N.  Y.  Suppl. 
540,  73  N.  Y.  St.  156. 

17.  Central  Nat.  Bank  v.  Seligman,  138 
N.  Y.  435,  34  N.  E.  196,  53  N.  Y.  St.  14; 
Cohen  v.  Irion,  (N.  Y.  1891)  27  N.  E.  853, 
37  N.  Y.  St.  963;  Webb  v.  Daggett,  2  Barb. 
(N.  Y.)  9;  Planck  r.  Schermerhorn,  3 
Barb.  Ch.  (N.  Y.)  644;  Irwin  v.  Keen,  3 
Whart.  (Pa.)  347;  W.  P.  Noble  IMercantile 
Co.  V.  Mt.  Pleasant  Equitable  Co-Operativo 
Inst.,  12  Utah  213,  42  Pac.  869.  Compare 
Goodbar  Shoe  Co.  r.  Montgomerv,  7."^  ^Nlis^;. 
73,  19  So.  196;  Zucharello  r."  Randolph. 
(Tenn.  Ch.  1899)  58  S.  W.  453:  Stoneburirer 
V.  Motley,  95  Va.  784,  30  S.  E.  364.  See  also 
supra,  IV,  C,  1. 

18.  Debts  already  paid. —  Guerin  t\  Hunt, 
6  Minn.  375 :  Portchester  First  Nat.  Bank  r. 
Halsted,  20  Abb.  N.  Cas.  (N.  Y.)  155.  But 
see  Jones  r.  McQuien,  71  Miss.  98,  14  So.  146 
(holdirg  that  the  fact  that  a  note  proforrod 
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ble,^^  debts  of  another  person,^  fictitious  claims,^^  or  usurious  claims  are  not  hona 
fide  debts  within  the  rule  allowing  such  debts  to  be  preferred  in  an  assignment  for 
the  benefit  of  creditors.  But  claims  barred  by  statute  of  limitations,^^  claims  con- 
stituting fiduciary  obligations,^  claims  not  due,^^  claims  of  a  confidential  nature,^^ 
claims  purchased  by  third  person,^^  and  claims  which  have  been  secured  ^  have  been 


by  the  terms  of  an  assignment  for  the  benefit 
of  creditors  was  paid  before  delivery  of '-the 
assignment  does  not  invalidate  the  assign- 
ment, when  the  assignee  was  informed  of  the 
payment,  and  the  creditors  were  not  preju- 
diced by  the  failure  to  withdraw  the  item)  ; 
Renard  Xi.  Maydore,  25  How.  Pr.  (N.  Y.) 
178  (holding  that  where  an  assignment  pre- 
ferred certain  creditors  who  had  previously 
obtained  a  composition  deed  providing  for  the 
payment  of  one  half  of  their  respective  claims 
and  a  release  of  the  assignor,  the  assignment 
is  not  for  that  reason  fraudulent  and  void,  if 
the  composition  deed  and  the  assignment  are 
separate  and  distinct  transactions ) . 

19.  Debts  for  which  assignee  cannot  be 
liable.— Chambers  t).  Smith,  60  Hun  (N.  Y.) 
248,  14  N.  Y.  Suppl.  706,  38  N.  Y.  St.  213. 

20.  Debts  of  another  person. —  Chambers 
v.  Smith,  60  Hun  (N.  Y.)  248,  14  N.  Y.  Suppl. 
706,  38  N.  Y.  St.  213;  Smith  v.  Howard,  1 
Sheld.  (N.  Y.)  5,  20  How.  Pr.  (N.  Y.)  121. 

21.  Fictitious  claims. —  Mississippi. —  San- 
ders V.  Goodbar,  (Miss.  1898)  23  So.  583. 

New  York. —  Nichols  v.  Wellings,  61  Hun 
(N.  Y.)  601,  16  N.  Y.  Suppl.  452,  41  N.  Y.  St. 
881;  Frazier  v.  Truax,  27  Hun  (N.  Y.)  587; 
Webb  V.  Daggett,  2  Barb.  (N.  Y.)  9;  Univer- 
sal Bag  Co.  V.  Fensley,  18  Misc.  (N.  Y.)  408, 
42  N.  Y.  Suppl.  776.  But  see  Roberts  v. 
Victor,  54  Hun  (N.  Y.)  461,  7  N.  Y.  Suppl. 
777,  28  N.  Y.  St.  100;  American  Exch.  Bank 
V.  Webb,,  15  How.  Pr.  (N.  Y.)  193. 

North  Carolina. —  Jordan  v.  Newsome,  126 
N.  C.  553,  36  S.  E.  154. 

Pennsylvania. —  Irwin  v.  Keen,  3  Whart. 
(Pa.)  347. 

Utah.—  W.  P.  Noble  Mercantile  Co.  v.  Mt. 
Pleasant  Equitable  Co-Operative  Inst.,  12 
Utah  213,  42  Pac.  869. 

Wisconsin. —  Backhaus  v.  Sleeper,  66  Wis. 
68,  27  N.  W.  409. 

But  compare  Danzig  v.  Saks,  20  D.  C.  177, 
where  the  assignment  was  upheld. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  360. 

22.  Usurious  claims. —  Hiller  v.  Ellis,  72 
Miss.  701,  18  So.  95,  41  L.  B.  A.  707;  Marks 
V.  Bradley,  69  Miss.  1,  10  So.  922.  But  in 
H.  Wetter  Mfg.  Co.  v.  Dinkins,  70  Miss.  835, 
12  So.  584,'  13  So.  226,  it  is  held  that  an 
assignor  may  prefer  a  creditor  to  whom  he 
has  agreed  to  pay  a  usurious  rate  of  interest, 
if  the  preference  is  only  for  an  amount  equal 
to  or  less  than  the  principal  and  the  legal 
rate  of  interest,  thus  waiving  his  privilege  to 
defeat  all  interest  on  account  of  his  usurious 
contract.  And  in  Peyser  v.  Myers,  135  N.  Y. 
599,  32  N.  E.  699,  48  N.  Y.  St.  825  [affirming 
18  N.  Y.  Suppl.  736,  45  N.  Y.  St.  413],  it  is 
held  that  the  fact  that  a  preference  in  an  as- 
signment for  the  benefit  of  creditors  illegally 
includes  compound  interest  is  not  ground  for 
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setting  aside  the  assignment  and  requiring 
the  preferred  creditor  to  return  the  whole 
amount  received  by  him,  in  the  absence  of 
fraud,  and  when  the  creditor  had  already 
returned  the  excess  of  interest. 

23.  Claims  barred  by  limitation. —  An  as- 
signment for  benefit  of  creditors  may  prefer 
a  debt  barred  by  limitations  at  the  time  the 
assignment  was  executed.  Stoneburner  V. 
Motley,  95  Va.  784,  30  S.  E.  364. 

24.  Claims  constituting  fiduciary  obliga- 
tions.—  Cohen  v.  Morehouse,  3  N.  Y.  Suppl. 
313,  21  N.  Y.  St.  436  [affirmed  in  127  N.  Y. 
669,  28  N.  E.  255,  38  N.  Y.  St.  1015,  where 
the  claim  was  against  assignor  as  guardian]  ; 
Tilford's  Case,  8  Watts  (Pa.)  531,  where  the 
claim  was  against  assignor  as  executor.  But 
see  Goldthwaite  v.  Ellison,  99  Ala.  497,  12 
So.  812. 

Claims  for  wages  see  supra,  IV,  A,  2,  c. 

25.  Claims  not  due. —  Bead  v.  Worthing- 
ton,  9  Bosw.  (N.  Y.)  617. 

26.  Claims   of    a   confidential    nature. — 

Smith  V.  Ferine,  121  N.  Y.  376,  24  N.  E.  804, 
81  N.  Y.  St.  294:  Spaulding  v.  Strang,  38 
N.  Y.  9,  37  N.  Y.  135,  4  Transcr.  App.  (N.  Y.) 
80;  Benedict  v.  Huntington,  32  N.  Y.  219; 
Roberts  v.  Victor,  54  Hun  (N.  Y.)  461,  7 
N.  Y.  Suppl.  777,  28  N.  Y.  St.  100;  Kennedy 
r.  Wood,  52  Hun  (N.  Y.)  46,  4  N.  Y.  Suppl. 
758,  22  N.  Y.  St.  132;  Keteltas  v.  Wilson,  36 
Barb.  (N.  Y.)  298;  Dimon  v.  Delmonico,  35 
Barb.  (N.  Y.)  554;  Haynes  v.  Brooks,  17 
Abb.  N.  Cas.  (N.  Y.)  152;  Utiea  City  Nat. 
Bank  v.  Williams,  14  N.  Y.  St.  163;  South 
Branch  Lumber  Co.  v.  Ott,  142  U.  S.  622,  12 
S.  Ct.  318,  35  L.  ed.  1136;  Baer  v.  Rooks,  50 
Fed.  898,  4  U.  S.  App.  Sh9,  2  C.  C.  A.  76. 
Contra,  Barremore  v.  Bradford,  10  La.  149. 

Taint  of  fraud  must  not  exist. —  But  such 
preference  must  be  bona  fide  and  not  tainted 
with  fraud.  Hitchcock  v.  St.  John,  Hoffm. 
(N.  Y.)  511. 

27.  Claims  purchased  by  third  person. — 
Low  V.  Graydon,  50  Barb.  (N.  Y.)  414; 
Powers  V.  Graydon,  10  Bosw.  (N.  Y.)  630. 

28.  Claims  which  have  been  secured. —  Ar- 
kansas.— Worthen  v.  Griffith,  59  Ark.  562,  28 
S.  W.  286,  43  Am.  St.  Rep.  50,  claim  secured 
by  confession  of  judgment. 

Massachusetts. —  Hatch  v.  Smith,  5  Mass. 
42,  claim  secured  by  attachment. 

New  Jersey. —  Garretson  v.  Brown,  26 
N.  J.  L.  425. 

New  York. —  Kitchen  v.  Lowery,  127  N.  Y. 
53,  27  N.  E.  357,  37  N.  Y.  St.  329  [affirming 
3  Silv.  Supreme  (N.  Y.)  427,  6  N.  Y.  Suppl. 
867,  25  N.  Y.  St.  252,  as  to  the  effect  of  pre- 
ferring claim  secured  by  unrecorded  mort- 
gage];  Smith  V.  Ferine,  121  N.  Y.  376,  24 
N.  E.  804,  31  N.  Y.  St.  294;  Grant  v.  Chap- 
man, 38  N.  Y.  293  (claim  secured  by  attach- 
ment) ;  Strong  v.  Skinner,  4  Barb.  (N.  Y.) 
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held  to  be  'hcm.a  fide  debts  which  may  be  preferred  in  an  assignment  for  the  ben- 
etit  of  creditors.  It  has  also  been  held  that  provisions  may  be  made  in  an  assign- 
ment for  the  payment  of  rents,  or  taxes  and  assessments.^^  Likewise  just  and 
reasonable  expenses  attending  the  execution  of  the  trust,  including  attorney's 
fees,  may  be  included  in  the  claims  to  be  first  paid  without  thereby  vitiating  the 
assign  ment.^^ 

3.  Consideration  Must  Not  Be  Unlawful.  So,  too,  it  is  equally  essential  that 
the  preference  be  made  without  any  unlawful  consideration  moving  from  the 
creditor  to  the  assignor  to  induce  such  preference.^^ 


546;  Dunham  v.  Waterman.  3  Duer  (N.  Y.) 
166;  Blain  v.  Pool,  13  N.  Y.  St.  571;  Port- 
chester  First  Nat.  Bank  v.  Halsted,  20  Abb. 
N.  Cas.  (N.  Y.)  155. 

Oregon. —  Kruse  v.  Prindle,  8  Oreg.  158. 

South  Carolina. —  South  Carolina  L.  &  T. 
Co.  V.  MePherson,  26  S.  C.  431,  2  S.  E. 
267. 

Compare  Grinstead  v.  Richardson,  12  Ky.  L. 
Rep.  798;  Ball  v.  Bowe,  49  Wis.  495,  5 
N.  W.  909,  in  both  of  which  cases  the  claim 
was  secured  by  a  lien  upon  the  assignor's 
homestead.  See  also  Preston  v.  Spaulding, 
120  111.  208,  10  N.  E.  903. 

29.  Rents. —  Farquharson  v.  Eichelberger, 
15  Md.  63  ;  Morrison  v.  Atwell,  9  Bosw.  (N.  Y.) 
503;  Bryee  V.  Foot,  25  S.  C.  467. 

Taxes  and  assessments. —  Morrison  v.  At- 
well, 9  Bosw.  (N.  Y.)  503. 

30.  Just  and  reasonable  expenses  attend- 
ing the  execution  of  the  trust,  including  at- 
torney's fees. —  Colorado. —  Burr  v.  Clement, 
9  Colo.  1,  9  Pac.  633. 

District  of  Columbia. — -  National  Bank  of 
Republic  v.  Hodge,  3  App.  Cas.  (D.  C.)  140. 

Georgia. — Drucker  v.  Wellhouse,  82  Ga.  129, 
8  S.  E.  40,  2  L.  R.  A.  328. 

Illinois.— Blow  V.  Gage,  44  111.  208.  But 
an  assignment  which  authorizes  the  assignee 
to  retain  out  of  the  trust  fund  "  a  reasonable 
and  lawful  compensation  or  commission  for 
his  own  services,  both  as  assignee  as  afore- 
said, and  as  the  lawyer,  attorney,  solicitor, 
and  counsel  in  the  premises,"  is  fraudulent 
and  void.  Heacock  v.  Durand,  42  111.  230, 
231. 

Maine. —  Canal  Bank  v.  Cox,  6  Me.  395. 

Mississippi. —  Memphis  Grocery  Co.  v. 
Leach,  71  Miss.  959,  15  So.  113;  Armitage  v. 
Rector,  62  Miss.  600.  Compare  Ingraham  v. 
Grigg,  13  Sm.  &  M.  (Miss.)  22.  But  see  Sel- 
leck  V.  Pollock,  69  Miss.  870,  13  So.  248, 
where  it  is  held  that  a  deed  directing  the 
payment  of  a  sum  to  a  specified  attorney, 
not  only  for  drawing  the  instrument,  but 
for  future  services  for  the  assignors  in  de- 
fending it,  if  necessary,  is  void. 

'Ncio  York. —  Jacobs  v.  Remsen,  36  N.  Y. 
668,  3  Transcr.  App.  (N.  Y.)  129;  Campbell 
V.  Woodworth,  24  N.  Y.  304  [affirming  33 
Barb.  (N.  Y.)  425];  Halstead  v.  Gordon,  34 
Barb.  (N.  Y.)  422;  Iselin  t\  Dalrymple,  2 
Rob.  (N.  Y.)  142,  27  How.  Pr.  (N.  Y.)  137; 
Morrison  v.  Atwell,  9  Bosw.  (N.  Y.)  503; 
Butt  V.  Peck,  1  Daly  (N.  Y.)  83;  Sloan  y. 
Gauhn,  12  N.  Y.  St.  717:  Lentilhon  v.  Moffat, 
1  Edw.  (N.  Y.)  451.    But  it  has  been  held 


that  a  provision  directing  payment  to  a  per- 
son named  as  the  attorney  of  the  assignors 
of  a  certain  sum  "  for  counsel  fee  and  services 
in  preparing  the  assignment,  and  preparing 
bond,  inventory  and  schedules,  and  legal  ad- 
vice connected  therewith,"  renders  the  assign- 
ment void.  Norton  v.  MattLews,  7  Misc. 
(N.  Y.)  569,  28  N.  Y.  Suppl.  265,  58  N.  Y.  St. 
806.  And  in  an  assignment  a  provision  that 
the  assignee,  being  a  lawyer,  should  retain, 
over  and  above  the  expenses  of  the  trust,  a 
reasonable  counsel  fee,  renders  the  assign- 
ment void.  Nichols  v.  McEwen,  21  Barb. 
(N.  Y.)  65  [affirmed  in  17  N.  Y.  22].  Com- 
pare also  Wynkoop  v.  Shardlow,  44  Barb. 
(N.  Y.)  84,  29  How.  Pr.  (N.  Y.)  368;  Frye 
V.  Beebe,  28  How.  Pr.  (N.  Y.)  333;  Keteltas 
r.  Wilson,  36  Barb.  (N.  Y.)  298,  23  How.  Pr. 
(N.  Y.)  69;  Barney  v.  Griffin,  2  N.  Y.  365. 

South  Carolina. —  Haynes  v.  Hoffman,  46 
S.  C.  157,  24  S.  E.  103;  Verner  v.  Davis,  26 
S.  C.  609,  2  S.  E.  114;  Bryce  v.  Foot,  25  S.  C. 
467. 

Texas.— Moodj  v.  Carroll,  71  Tex.  143,  8 
S.  W.  510,  10  Am.  St.  Rep.  734;  Muse  h\ 
Chaney,  (Tex.  Civ.  App.  1895)  30  S.  W.  374; 
Willis  V.  Murphy,  (Tex.  Civ.  App.  1894)  28 
S.  W.  362;  Kellar  v.  Self,  5  Tex.  Civ.  App. 
393,  24  S.  W.  578. 

United  States. —  Wooldridge  v.  Irving,  23 
Fed.  676;  Hill  v.  Agnew,  12  Fed.  230.  Com- 
pare  Myers  v.  Fenn,  5  Wall.  (U.  S.)  205, 
18  L.  ed.  604,  as  to  the  effect  of  payment  of 
assignee's  commissions  in  advance  of  assign- 
ment. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  397. 

A  preference  to  an  attorney  for  services 
in  sustaining  and  enforcing  the  assignment 
is  void,  but,  if  made  without  fraudulent  in- 
tent, does  not  invalidate  the  assignment  in 
other  respects.  Bank  of  Little  Rock  v.  Frank, 
63  Ark.  16,  37  S.  W.  400. 

31.  Craft  V.  Bloom,  59  Miss.  09,  42  Am. 
Rep.  351;  Manning  r.  Bock,  129  N.  Y.  1,  29 
N.  E.  90,  41  N.  Y.  St.  199,  14  L.  R.  A.  198 
[reversing  13  N.  Y.  Suppl.  869,  35  N.  Y.  St. 
978  {affirming  54  Hun  (N.  Y.)  102.  7  N.  Y. 
Suppl.  215,  20  N.  Y.  St.  483)  ]  :  Smith  r.  Fer- 
ine, 121  N.  Y.  376,  24  N.  E.  804,  31  N.  Y.  St. 
294;  Elias  r.  Farley,  2  Abb.  Dec.  11,  3  Keves 
(N.  Y.)  398,  2  Transcr.  App.  (N.  Y.)  116,  5 
Abb.  Pr.  N.  S.  (N.  Y.)  39;  Marbury  v. 
Brooks,  7  Wheat.  (U.  S.)  556.  5  L.  ed.  522; 
Means  i\  Montgomery,  23  Fed.  421:  Shufeldt 
V.  Jenkins,  2'2  Fed.  359.  See  also,  generally. 
Contracts. 
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4.  Excessive  Amount.  While  a  mere  mistake  as  to  the  amount  of  the  debt 
preferred  will  not  necessarily  invalidate  the  assignment  a  deed  of  assignment 
for  the  benefit  of  creditors  which  contains  preferences  in  excess  of  the  amount 
allowed  by  statute  is  ordinarily  invalid  to  the  extent  of  such  excess,^^  although 
the  assignment  may  be  otherwise  valid  and  operative  in  the  absence  of  fraud  or 
dishonest  intent  to  evade  the  law.^^ 

V.  RESERVATIONS. 

A.  In  General.  A  reservation  to  the  grantor  in  a  deed  of  assignment  of  a 
power  to  revoke,  alter,  or  amend  the  conveyance,^^  or  to  remove  the  trustee  or 


A  release  of  a  dower  right,  upon  consid- 
eration that  the  sum  provided  in  the  assign- 
ment shall  be  paid  in  lieu  thereof,  will  not 
aifect  the  validity  of  an  assignment  where  the 
creditors  were  aware  of  such  agreement. 
American  Exch.  Bank  V.  Webb,  15  How.  Pr. 
(N.  Y.)  193. 

32.  Mere  mistake  as  to  the  amount. — 
Strauss  v.  Rose,  59  Md.  525;  Yerger  v.  Car- 
ter Dry-Goods  Co.,  (Miss.  1900)  27  So.  989; 
H.  Wetter  Mfg.  Co.  v.  Dinkins,  70  Miss.  835, 
12  So.  584,  13  So.  226;  Mattison  r.  Judd,  59 
Miss.  99;  Smith  v.  Smith,  136  N.  Y.  313,  32 
N.  E.  761,  49  N.  Y.  St.  398  [affirming  14 
N.  Y.  Suppl.  461,  39  N.  Y.  St.  46] ;  Roberts 
V.  Victor,  54  Hun  (N.  Y.)  461,  7  N.  Y.  Suppl. 
777,  28  N.  Y.  St.  100  [reversed  in  130  N.  Y. 
585,  29  N.  E.  1025,  42  N.  Y.  St.  729] ;  Kava- 
nagh  V.  Beckwith,  44  Barb.  (N.  Y.)  192; 
Brown  i\  Halsted,  17  Abb.  N.  Cas.  (N.  Y.) 
197.    See  also  supra,  note  8. 

The  delivery  by  an  assignor  of  a  greater 
amount  of  property  than  necessary  to  se- 
cure the  payment  of  a  certain  creditor  in  full 
and  when  the  debt  thus  secured  was  not  at 
the  time  due  will  not  render  an  assignment 
void,  as  it  is  the  duty  of  the  assignor  to  seek 
to  recover  such  property  by  an  appropriate 
proceeding,  Lininger  v.  Raymond,  12  Nebr. 
167,  10  N.  W.  716. 

33.  Invalid  as  to  excess. —  Central  Nat. 
Bank  v.  Seligman,  138  N.  Y.  435,  34  N.  E. 
196,  53  N.  Y.  St.  14  [reversing  64  Hun 
(N.  Y.)  615,  19  N.  Y.  buppl.  362,  47  N.  Y.  St. 
17] ;  Manning  v.  Beck,  129  N.  Y.  1,  29  N.  E. 
90,  41  N.  Y.  St.  199,  14  L.  R.  A.  198  [revers- 
ing 54  Hun  (N.  Y.)  102,  7  N.  Y.  Suppl.  215, 
26  N.  Y.  St.  483,  and  in  effect  reversing  13 
N.  Y.  Suppl.  869,  35  N.  Y.  St.  978]  ;  Shotwell 
V.  Dixon,  22  N.  Y.  App.  Div.  258,  48  N.  Y. 
Suppl.  984;  Cutter  v.  Hume,  17  N.  Y.  Suppl. 
255,  43  N.  Y.  St.  242  [affirmed  in  138  N.  Y. 
630,  33  N.  E.  1084,  51  N.  Y.  St.  934] ;  Rose 
V.  Renton,  13  N.  Y.  Suppl.  592;  National 
Wall-Paper  Co.  v.  Davis,  98  Fed.  472. 

In  New  York  preferences  exceeding  one 
third  of  the  debtor's  estate  were  formerly 
he^d  to  be  void  in  toto.  Berger  v.  Varrel- 
mann,  127  N.  Y.  281,  27  N.  E.  1065,  38  N.  Y. 
St.  813,  12  L.  R.  A.  808.  See  also  Wilcox  v. 
Payne,  8  N.  Y.  Suppl.  407,  28  N.^Y.  St.  712. 
But  under  later  authorities  the  preferences 
are  cut  down  to  one  third  as  the  allowance 
to  which  the  preferred  creditors  may  be  en- 
titled.   London  v.  Martin,  149  N.  Y.  586,  44 
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N.  E.  1125;  Abegg  v.  Bishop,  142  N.  Y.  286, 
36  N.  E.  1058,  58  N.  Y.  St.  788;  Central  Nat. 
Bank  v.  Seligman,  138  N.  Y.  435,  34  N.  E. 
196,  53  N.  Y.  St.  14  [reversing  64  Hun  (N.  Y.) 
615,  19  N.  Y.  Suppl.  362,  47  N.  Y.  St.  17]  ; 
Manning  v.  Beck,  129  N.  Y.  1,  29  N.  E.  90, 
41  N.  Y.  St.  199,  14  L.  R.  A.  198  [reversing 
54  Hun  (N.  Y.)  i02,  7  N.  Y.  Suppl.  215,  26 
N.  Y.  St.  488,  and  in  effect  reversing  13  N.  Y. 
Suppl.  869,  35  N.  Y.  St.  978]. 

34.  Otherwise  operative  in  absence  of 
fraud. —  Manning  v.  Beck,  129  N.  Y.  1,  29 
N.  E.  90,  41  N.  Y.  St.  199,  14  L.  R.  A.  198 
[reversing  54  Hun  (N.  Y.)  102,  7  N.  Y.  Suppl. 
215,  26  N.  Y.  St.  483,  and  in  effect  reversing 
13  N.  Y.  Suppl.  869,  35  N.  Y.  St.  978]  ;  Cham- 
bers V.  Smith,  60  Hun  (N.  Y.)  248,  14  N.  Y. 
Suppl.  706,  38  N.  Y.  St.  213  [following  Rich- 
ardson V.  Thurber,  104  N.  Y.  606,  11  N.  E. 
133] ;  Kavanagh  v.  Beckwith,  44  Barb.  (N.  Y.) 
192.  Contra,  Roberts  v.  Victor,  130  N.  Y. 
585,  29  N.  E.  1025,  42  N.  Y.  St.  729  [revers- 
ing 54  Hun  (N.  Y.)  461,  7  N.  Y.  Suppl.  777, 
28  N.  Y.  St.  100].    See  also  infra,  IX. 

Evidence  of  fraud. —  The  preference  by  an 
assignor  for  the  benefit  of  creditors  of  one 
creditor  for  one  thousand  five  hundred  dol- 
lars, knowing  that  he  owed  such  creditor  but 
five  hundred  dollars,  Avith  the  intent  to  sub- 
sequently direct  the  application  of  the  sur- 
plus, one  thousand  dollars,  to  the  payment  of 
another  debt,  not  preferred,  is  conclusive  evi- 
dence against  the  assignor  of  the  fraudulent 
character  of  the  assignment.  Waples-Platter 
Co.  V.  Low,  54  Fed.  93,  10  U.  S.  App.  704, 
4  C.  C.  A.  205  [distinguishing  Farwell  v. 
Maxwell,  34  Fed.  727]." 

35.  Revocation  or  amendment  of  convey- 
ance.—  Louisiana. —  Fellows  v.  Commercial, 
etc.,  Bank,  6  Rob.  (La.)  246. 

Maryland. —  Green  v.  Trieber,  3  Md.  11. 

'New  York. —  Reichenbatch  v.  Winkhaus,  12 
Daly  (N.  Y.)  525,  67  How.  Pr.  (,N.  Y.)  512; 
Riggs  V.  Murray,  2  Johns.  Ch.  (N.  Y.)  565. 

'North  Carolina. —  Cannon  v.  Peebles,  26 
N.  C.  204. 

Ohio.—  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  299. 

Perfection  of  schedule. —  Where  an  assign- 
ment for  the  benefit  of  creditors  reserves  to 
the  assignors  power  to  perfect  the  schedule 
attached,  it  in  no  respect  affects  the  validity 
of  the  assignment.    Nye  v.  Van  Husan,  6 
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trustees  at  his  pleasure  without  the  consent  of  a  majority  of  the  creditors  will 
defeat  the  assignment  as  to  creditors  who  are  seeking  to  enforce  their  claims.^^ 

B.  Of  Part  of  Property  —  l.  In  General.  In  an  assignment  for  the  benefit 
of  creditors  it  is  generally  held  that  a  debtor  cannot  make  a  reservation  of  any 
part  of  his  property  or  income  which  may  hinder  or  delay  his  creditors,  either  for 
his  own  benetit,^^  or  for  the  support  of  himself  or  family,^^  or  in  favor  of  any 


Mich.  329,  74  Am.  Dee.  690.  See  also  Halsey 
V.  Fairbanks,  4  Mason  (U.  S.)  206,  11  Fed. 
Cas.  No.  5,964. 

36.  Removal  of  assignee. — Fellows  v.  Com- 
mercial, etc.,  Bank,  6  Rob.  (La.)  246;  Riggs 
V.  Murray,  2  Johns.  Ch.  (N.  Y.)  565;  Mc- 
Cormack  v.  Bignall,  1  Tex.  App.  Civ.  Cas. 
§  760. 

Consent  of  creditors. —  The  assignor  may 
make  a  valid  reservation  of  a  power  to  re- 
move trustees  with  consent  of  the  creditors. 
Wright  V.  Thomas,  9  Biss.  (U.  S.)  244,  1 
Fed.  716. 

Appointment  of  successor. —  A  provision 
that  if  the  assignee  decline  to  accept  and  exe- 
cute the  trust  or  should  a  vacancy  occur 
through  the  death  of  the  assignee  or  other- 
wise, the  assignor,  with  the  consent  of  the 
creditors,  shall  have  power  to  appoint  a  suc- 
cessor in  his  stead  is  not  such  a  reservation 
as  will  render  the  assignment  invalid.  Van- 
sands  V.  Miller,  24  Conn.  180;  Smith  v.  Bow- 
dre,  69  Miss.  692,  13  So.  829;  Robins  v. 
Embry,  Sm.  &  M.  Ch.  (Miss.)  207.  But  see 
Planck  V.  Schermerhorn,  3  Barb.  Ch.  (N.  Y.) 
644,  holding  that  a  power  reserved  to  the  as- 
signor to  name  a  successor  to  the  assignee, 
should  the  latter  decline  to  act,  renders  the 
assignment  invalid  as  to  creditors. 

37.  Reservation  for  benefit  of  debtor. — 
Alabama. —  Gazzam  v.  Poyntz,  4  Ala.  374,  37 
Am.  Dec.  745. 

Delaware. —  Maberry  v.   Shisler,   1  Harr. 

(Del.)  349. 
Illinois. —  Hardin  v.  Osborne,  60  111.  93, 
Iowa. — Moss  V.  Humphrey,  4  Greene  ( Iowa) 

443. 

Kansas. —  Wichita  Wholesale  Grocery  Co. 
V.  Records,  40  Kan.  119,  19  Pac.  346;  Clark 
V.  Robbins,  8  Kan.  574;  Kayser  v.  Heaven- 
rich,  5  Kan.  324. 

Kentucky. —  Grinstead  v.  Richardson,  12 
Ky.  L.  Rep.  798. 

Maine. —  Foster  v.  Libby,  24  Me.  448. 

Maryland. —  Green  v.  Trieber,  3  Md.  11. 

Massachusetts. —  Piatt  v.  Brown,  16  Pick. 
(Mass.)  553;  Harris  V.  Sumner,  2  Pick. 
(Mass.)  129. 

Minnesota. —  Compare  Blackman  v.  Whea- 
ton,  13  Minn.  326. 

Mississippi. —  Montgomery  v.  Goodbar,  69 
Miss.  333,  13  So.  624;  Henderson  v.  Down- 
ing, 24  Miss.  106;  Robins  v.  Embvy,  Sm.  &  M. 
Ch.  (Miss.)  207. 

Missouri. —  Baker  v.  Harvey,  133  Mo.  653, 
34  S.  W.  853. 

New  York. —  Haydock  v.  Coope,  53  N.  Y. 
68;  Oliver  Lee,  etc.,  Bank  v.  Talcott,  19 
N.  Y.  146;  Leitch  v.  Hollister,  4  N.  Y.  211; 
Kennedy  v.  Wood,  52  Hun  (N.  Y.)  46,  4 
N.  Y.  Suppl.  758,  22  N.  Y.  St.  132;  Wilson  v. 


Ferguson,  10  How.  Pr.  (N.  Y.)  175;  Riggs 
V.  Murray,  2  Johns.  Ch.  (N.  Y.)  565;  Mead 
V.  Phillips,  1  Sandf.  Ch.  (N.  Y.)  83. 

North  Carolina. — Hafner  v.  Irwin,  23  N.  C. 
490. 

Ohio. —  Dickson  v.  Rawson,  5  Ohio  St.  218; 
Hoffman  v.  Mackall,  5  Ohio  St.  124,  64  Am. 
Dec.  637. 

Pennsylvania). —  Johns  v.  Bolton,  12  Pa.  St. 
339. 

Texas.— Baldwin  v.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806;  Wright  v.  Linn,  16  Tex.  34. 

United  States. —  Curtis  v.  Worstman,  25 
Fed.  893;  Stadler  v.  Carroll,  19  Fed.  721; 
Muller  V.  Norton,  19  Fed.  719;  Lawrence  v. 
Norton,  4  Woods  (U.  S.)  406,  15  Fed. 
853. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  306. 

In  Virginia  it  has  been  held  that  an  in- 
solvent debtor  may  reserve  the  use  and  en- 
joyment of  the  assigned  property  to  himself 
until  the  trustee  is  required  by  a  creditor  to 
take  possession.  Lewis  v.  Glenn,  84  Va.  947, 
6  S.  E.  866. 

The  exception  of  specific  property  without 
reservation,  stipulation,  or  any  benefit  in 
favor  of  the  grantor  does  not  render  the  as- 
signment void  as  to  creditors.  Knight  v. 
Waterman,  36  Pa.  St.  258.  So  the  reserva- 
tion of  a  trifling  sum,  where  the  assets  are 
specifically  designated  in  the  schedule,  is  not 
a  badge  of  fraud.  Swearingen  v.  Hendley,  1 
Tex.  Unrep.  Cas.  639;  Long  v.  Meriden  Bri- 
tannia Co.,  94  Va.  594,  27  S.  E.  499.  See 
also  Blow  V.  Gage,  44  111.  208.  And  a  stipu- 
lation that  the  deed  shall  not  be  put  on  rec- 
ord "  for  a  few  days,"  or  reserving  the  right 
of  redemption  will  not  vitiate  the  assign- 
ment. Hoopes  V.  Knell,  31  Md.  550;  Dow 
V.  Platner,  16  N.  Y.  562.  A  direction  to  the 
trustee  to  take  charge  of  and  sell  the  prop- 
erty when  directed  so  to  do  by  the  creditors 
is  not  a  reservation  in  the  grantor.  Stone- 
burner  r.  Motley,  95  Va.  784,  30  S.  E.  364. 
And  the  express  omission  of  property  subject 
to  a  lien  will  not  necessarily  vitiate  the  as- 
signment.   Henry  r.  Root,  38  INIich.  371. 

38.  Reservation  for  support  of  debtor  or 
family. —  Alahoma. —  Richards  v.  Hazzard,  1 
Stew.  &  P.  (Ala.)  139. 

Maryland. — "Green  v.  Trieber,  3  Md.  11. 

Ncio  York. —  Mackie  v.  Cairns,  5  Cow. 
(N.  Y.)  547,  15  Am.  Dec.  477.  Compare  Aus- 
tin r.  Bell,  '20  Johns.  (X.  Y.)  442.  11  Am. 
Dee.  297;  Murray  v.  Riggs,  15  Johns.  (N.  Y.) 
571. 

North  Carolina. —  Hafner  r.  Irwin.  23  N.  C. 
490. 

Ohio.—  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 
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person  not  a  creditor.^*^  And  such  assignment  is  void  though  the. reservation  does 
not  appear  on  the  face  of  the  instrument.^ 

2.  Assignment  Purporting  to  Convey  All  Property  Some  authorities  hold 
that  an  assignment  which  purports  to  convey  all  the  property  of  the  assignor,  but 
which  intentionally  withholds  part,  not  exempt  from  execution,  is  void.^^  Others 
hold  that  this  will  not  invalidate  the  assignment,  since  the  title  is  in  the  assignee 
and  he  may  in  a  proper  proceeding  compel  the  delivery  of  the  assets  withheld.^^ 

3.  Exempt  Property.  The  reservation  of  such  property  as  the  law  exempts, 
from  execution  will  not  invalidate  an  assignment,^^  and  the  same  has  been  held  to 


Pennsylvania. —  MeClurg  v.  Lecky,  3  Penr. 
&  W.  (Pa.)  83,  23  Am.  Dec.  64. 

Texas. —  Carlton  v.  Baldwin,  22  Tex.  724. 

Assent  of  creditors. —  A  reservation  of  a 
portion  of  his  propeT-ty  for  the  benefit  of  the 
assignor  or  his  family  will  not  invalidate  the 
assignment  when  all  the  creditors  assent 
•thereto.    Green  v.  Trieber,  3  Md.  11. 

39.  Reservation  in  favor  of  one  not  a  cred- 
itor.—Hoffman  V.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637 ;  Curtis  v.  Wortsman,  25 
Fed.  893. 

40.  Reservation  not  apparent. —  Piatt  v. 
Brown,  16  Pick.  (Mass.)  553;  Harris  v. 
Sumner,  2  Pick.  (Mass.)  129. 

41.  Arkansas. —  Penzel  Grocer  Co.  v.  Wil- 
liams, 53  Ark.  81,  13  S.  W.  736;  Probst  v. 
Welden,  46  Ark.  405. 

Colorado. —  Campbell  v.  Colorado  Coal,  etc., 
Co.,  (Colo.  1885)  7  Pac.  291. 

Indian  Territory.—  Tait  v.  Carey,  ( Indian 
Terr.  1899)  49  S.  W.  50. 

Kentucky. —  Kleine  r.  Nie,  88  Ky.  542,  11 
Ky.  L.  Rep.  583,  11  S.  W.  590. 

Michigan. —  See  Farrington  r.  Sexton,  43 
Mich.  454,  5  N.  W.  654. 

Mississippi. —  Montgomery  v.  Goodbar,  69 
Miss.  333,' 13  So.  624;  Marks  v.  Bradley,  69 
Miss.  1,  10  So.  922. 

New  York. —  Constable  v.  Hardenbergh,  4 
N.  Y.  App.  Div.  143,  38  N.  Y.  Suppl.  694, 
74  N.  Y.  St.  123;  Bagley  v.  Bowe,  50  N.  Y. 
Super.  Ct.  100.  Compare  Miller  v.  Halsev,  4 
Abb.  Pr.  N.  S.  (N.  Y.)  28. 

Rhode  Island. —  Spencer  v.  Jackson,  2  R.  I. 
35. 

West  Virginia.—  Clarke  v.  Figgins,  27 
W.  Va.  663. 

United  States. —  Fuller  v.  Ives,  6  McLean 
(U.  S.)  478,  9  Fed.  Cas.  No.  5,150;  Gilkerson 
V.  Hamilton,  10  Fed.  Cas.  No.  5,424a,  1  Am. 
L.  Mag.  35. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  304. 

Note  for  rent. —  Since  a  deed  of  assignment 
purporting  to  convey  all  the  assignor's  lands, 
tenements,  and  hereditaments  carries  with  it, 
as  a  necessary  incident,  the  rents  of  the  lands 
conveyed,  the  retention  of  notes  given  for 
rent,  and  their  subsequent  delivery  by  the  as- 
signor to  a  third  person,  is  ineffectual  to  de- 
feat the  assignee's  rights  thereto,  and  does 
not  therefore  affect  the  validity  of  the  as- 
signment. Allen  V.  Smith,  72  Miss.  689,  18 
So.  579. 

42.  Turrill  v.  McCarthy,  (Iowa  1901)  87 
N.  W.  667-  Loomis  v.  Stewart,  75  Iowa  387, 
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39  N.  W.  660;  Pike  v.  Bacon,  21  Me.  280,  38 
Am.  Dec.  259;  Williams  v.  Lord,  75  Va.  390. 

43.  Exempt  property. —  Alabama. —  Rich- 
ardson V.  Stringfellow,  100  Ala.  416,  14  So. 
283;  Southern  Suspender  Co.  v.  Van  Borries, 
91  Ala.  507,  8  So.  367;  Flournoy  v.  Lyon,  62 
Ala.  213. 

Arkansas. —  Lazarus  v.  Camden  Nat.  Bank, 
64  Ark.  322,  42  S.  W.  412;  King  v.  Hargadine- 
McKittrick  Dry  Goods  Co.,  60  Ark.  1,  28 
S.  W.  514.  See  also  Clark  Shoe  Co.  v.  Ed- 
wards, 57  Ark.  331,  21  S.  W.  477. 

Florida.—  Parker  v.  Cleveland,  37  Fla.  39, 
19  So.  344. 

Indiana. —  Garnor  v.  Frederick,  18  Ind.  507. 

Indian  Territory. —  Robinson  v.  Belt,  2  In- 
dian Terr.  360,  51  S.  W.  975. 

loiva. —  Bradley  v.  Bischel,  81  Iowa  80,  46 
N.  W.  755;  Perry  v.  Vezina,  63  Iowa  25,  18 
N.  W.  657. 

Kentucky.  —  Grinstead  v.  Richardson,  12 
Ky.  L.  Rep.  798;  Moore  v.  Stege,  11  Ky.  L. 
Rep.  330. 

Maryland. —  Muhr  v.  Pinover,  67  Md.  480, 
10  Atl".  289. 

Michigan. —  HoUister  v.  Loud,  2  Mich.  309. 

Mississippi. —  Richardson  v.  Marqueze,  59 
Miss.  80,  42  Am.  Rep.  353.  See  also  Mahor- 
ner  v.  Forcheimer,  73  Miss.  302,  18  So.  570. 

Missouri. —  Rainwater  v.  Stevens,  15  Mo. 
App.  544. 

Nebraska.- Miller  v.  Waite,  59  Nebr.  319, 
80  N.  W.  907 ;  Lininger  v.  Raymond,  9  Nebr. 
40,  2  N.  W.  359. 

North  Carolina. —  Thomas  v.  Fulford,  117 
N.  C.  667,  23  S.  E.  635;  Blair  v.  Brown,  116 
N.  C.  631,  21  S.  E.  434;  Davis  v.  Smith, 
113  N.  C.  94,  18  S.  E.  5.3;  Barber  v.  Buff  aloe, 
111  N.  C.  206,  16  S.  E.  386;  Morehead  Bank- 
ing Co.  V.  Whitaker,  110  N.  C.  345,  14  S.  E. 
920. 

North  Dakota. —  Red  River  Valley  Bank  v. 
Freeman,  1  N.  D.  196,  46  N.  W.  36. 

Pennsylvania. — Hildebrand  v.  Bowman,  100 
Pa.  St.  580 ;  Heckman  v.  Messinger,  49  Pa.  St. 
465;  Mulford  v.  Shirk,  26  Pa.  St.  473;  Johns 
V.  Bolton,  12  Pa.  St.  339. 

South  Carolina. —  Haynes  v.  Hoffman,  46 
S.  C.  157,  24  S.  E.  103;  Adler  v.  Cloud,  42 
S.  C.  272,  20  S.  E.  393;  Wiesenfeld  v.  Ste- 
vens, 15  S.  C.  554.  See  also  Durham  Fer- 
tilizer Co.  V.  Hemphill,  45  S.  C.  621,  24  S.  E. 
85. 

South  Dakota. —  Dawley  v.  Sherwin,  5  S.  D. 
594,  59  N.  W.  1027. 

Tennessee. —  Farquharson  v.  McDonald,  2 
Heisk.  (Tenn.)  404. 
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be  true  of  a  reservation  of  property  not,  in  fact,  exempt,  if  the  claim  that  the  prop- 
erty was  exempt  was  made  in  good  faith.^ 

C.  Of  Possession  or  Control  of  Property —  l.  In  General.  A  provision 
in  an  assignment  permitting  the  assignor  to  remain  in  the  possession  or  control  of 
the  assigned  property  vitiates  the  assignment  if  it  hinders  and  delays  the  cred- 
itors or  inures  to  the  beneht  of  the  assignor  but  if  the  continuance  of  the 
grantor  in  possession  is  with  the  consent  of  the  creditors,  or  if  it  is  for  the  benefit 
of  the  creditors  that  the  assignor  be  allowed  to  retain  possession  or  control,  the 
assignment  will  be  valid.^^    Whether  such  a  provision  is  for  the  benefit  of  the 


Texas. —  Baldwin  v.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806. 

Wisconsin. —  Severson  v.  Porter,  73  Wis. 
70,  40  N.  W.  577;  Cribben  v.  Ellis,  69  Wis. 
337,  34  N.  W.  154;  McNair  v.  Rewey,  62 
Wis.  167,  22  K  W.  339. 

United  8tates. —  Wooldridge  v.  Irving,  23 
Fed.  676. 

See  4  Gent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  320. 

Exemption  from  proceeds  of  sale. —  Where 
it  is  provided  that  the  assignee  shall  dispose 
of  all  the  property  and  pay  the  assignor  the 
value  of  his  exemption  out  of  the  proceeds 
the  reservation  is  void.  King  v.  Ruble,  54 
Ark.  418,  16  S.  W.  7.  Contra,  Blair  v.  Brown, 
116  N.  C.  631,  21  S.  E.  434;  Adler  v.  Cloud, 
42  S.  C.  .272,  20  S.  E.  393. 

44.  Invalid  claim  of  exemption. —  Baker  v. 
Baer,  59  Ark.  503,  28  S.  W.  28;  Dorr  v. 
Schmidt,  38  Fla.  354,  21  So.  279;  McFarland 
V.  Bate,  45  Kan.  1,  25  Pac.  238,  10  L.  R.  A. 
521;  Dubuque  First  Nat.  Bank  v.  Baker,  68 
Wis.  442,  32  N.  W.  523. 

A  deed  is  not  avoided  by  an  invalid  reser- 
vation of  a  dower  right.  Carter  v.  Cocke,  64 
N.  C.  239. 

45.  Retention  of  possession  invalid. —  Ala- 
bama.—Montgomery  V.  Kirksey,  26  Ala.  172. 

Illinois. —  Hardin  v.  Osborne,  60  111.  93. 

Kansas. —  Brigham  v.  Jones,  (Kan.  1892) 
29  Pac.  308. 

Maryland. —  Green  v.  Trieber,  3  Md.  11. 

Massachusetts. —  Foster  v.  Saco  Mfg.  Co., 
12  Pick.  (Mass.)  451. 

Michigan. —  Pierson  v.  Manning,  2  Mich. 
445. 

Mississippi. —  Robins  v.  Embry,  Sm.  &  M. 
Ch.  (Miss.)  207. 

Missouri. —  Martin  v.  Rice,  24  Mo.  581. 

New  Jersey.— Owen  v.  Arvis,  26  N.  J.  L. 
22;  Knight  v.  Packer,  12  N.  J.  Eq.  214,  72 
Am.  Dec.  388. 

New  Yoric. —  Renton  v.  Kelly,  49  Barb. 
(N.  Y.)  536. 

0/iio.— Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 

Pennsylvania. — Whallon  v.  Scott,  10  Watts 
(Pa.)  237. 

Tennessee. — Gait  v.  Dibrell,  10  Yerg.  (Tenn.) 
146. 

Virginia. —  Saunders  v.  Waggoner,  82  Va. 
316:  Sheppards  v.  Turpin,  3  ^Gratt.  (Va.) 
357. 

United  States. —  Means  v.  Montgomery,  23 
Fed.  421. 

Seo  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  326. 


In  Arizona  a  reservation  by  the  assignor 
of  possession  of  personalty  invalidates  the  as- 
signment but  a  reservation  of  the  possession 
of  realty  does  not.  Rochester  v.  Sullivan, 
(Ariz.  1886)  11  Pac.  58. 

Rebuttal  of  presumption. —  Where  an  as- 
signment for  the  benefit  of  one  creditor  leaves 
the  property  in  the  possession  of  the  assignor 
the  court  should  instruct  that,  though  such 
fact  is  a  badge  of  fraud,  it  is  open  to  explana- 
tion, and  the  presumption  arising  therefrom 
may  be  rebutted.  Howerton  v.  Holt,  23  Tex. 
51.  See  also  Abercrombie  v.  Bradford,  16 
Ala.  560. 

46.  Retention  of  possession  valid. —  Ala- 
bama.—  Globe  Iron  Roofing,  etc.,  Co.  v. 
Thacher,  87  Ala.  458,  6  So.  366;  Perry  Ins., 
etc.,  Co.  V.  Foster,  58  Ala.  502,  29  Am.  Rep. 
779;  Lanier  v.  Driver,  24  Ala.  149;  Shackel- 
ford V.  Planters',  etc..  Bank,  22  Ala.  238 ;  Ab- 
ercrombie V.  Bradford,  16  Ala.  560. 

Maine. —  Brinley  v.  Spring,  7  Me.  241. 

Massachusetts. — Baxter  v.  Wheeler,  9  Pick. 
(Mass.)  21. 

Missouri. —  Howell  v.  Bell,  29  Mo.  135. 

North  Carolina. —  Dewey  v.  Littlejohn,  37 
N.  C.  495;  Cannon  v.  Peebles,  24  N.  C. 
449. 

Pennsylvania. —  Klapp  v.  Shirk,  13  Pa.  St. 
589. 

Virginia. —  Hurst  v.  Leckie,  97  Va.  550,  34 
S.  E.  464;  Noyes  v.  Carter,  (Va.  1895)  23 
S.  E.  1 ;  Paul  V.  Baugh,  85  Va.  955,  9  S.  E. 
329 ;  Lewis  v.  Glenn,  84  Va.  947,  6  S.  E.  866 ; 
Young  V.  Willis,  82  Va.  291 ;  Sipe  v.  Earman, 
26  Gratt.  (Va.)  563;  Dance  'y.  Seaman,  11 
Gratt.  (Va.)  778;  Kevan  v.  Branch,  1  Grait. 
(Va.)  274. 

United  States.— Estes  r.  Gunter,  122  U.  S. 
450,  7  S.  Ct.  1275,  30  L.  ed.  1228:  Means  ?;. 
Montgomery,  23  Fed.  421;  Wrisht  v.  Thomas, 
9  Biss.  (U.  S  )  244,  1  Fed.  716. 

England. —  Owen  v.  Bodv,  5  A.  &  E.  28,  2 
H.  &  W.  31,  5  L.  J.  K.  B.  ioi,  6  N.  &  M.  448, 
31  E.  C.  L.  510:  Wheatcroft  v.  Hickman,  9 
C.  B.  N.  S.  47,  8  H.  L.  Cas.  208,  7  Jur.  X.  S. 
105,  30  L.  J.  C  P.  125,  8  Wklv.  Rep.  754,  91) 
E.  C.  L.  47. 

Assent  of  assignor  to  sale. —  A  deed  of 
trust  is  not  vitiated  by  a  clause  requiring  the 
assent  of  the  grantor  to  any  sale  in  bulk  of 
the  goods  covered  by  it.  Smith,  etc..  Imple- 
ment Co.  r:  Tluuman,  29  Mo.  App.  186. 

Option  of  assignees.— A  dood  conveying  a 
plantation  to  tnistoes  for  the  bonolU  of  cred- 
itors is  not  void  boon  use  it  provides  that  the 
trustees  may,  if  they  think  pro]vor,  ]>ormit 
the  grantor  to  have  the  nianagoniont  tliereof, 
under  the  supervision  of  the  trustees,  until 
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assignor  or  for  the  benefit  of  the  creditors  is  generally  a  question  of  fact  for  the 
jurj.4^  ...  "  . 

2.  Continuance  of  Business.  Where  it  is  provided  that  the  assignor  shall 
remain  in  possession  of  the  assigned  property  and  continue  the  selling  and  buy- 
ing of  goods  in  the  usual  course  of  business  without  being  accountable  to  any 
person  the  assignment  will  be  declared  void  and  it  is  not  necessary  to  show 
actual  fraudulent  intent.^ 

D.  Of  Surplus.  A  reservation  to  the  debtor  of  the  surplus  after  the  pay- 
ment of  all  debts  will  not  invalidate  an  assignment;*^  but  a  reservation  of  the 


X\ie  growing  crop  is  sold.  Planters',  etc., 
Bank  v.  Clarke,  7  Ala.  765. 

47.  Question  for  jury. —  Thompson  v.  Foer- 
stel,  10  Mo.  App.  290;  Young  Booe,  33 
N.  C.  347;  Cannon  v.  Peebles,  24  N.  C.  449; 
Howerton  v.  Holt,  23  Tex.  51. 

48.  Maryland. —  Price  v.  Pitzer,  44  Md. 
521. 

Massachusetts. —  Foster  v.  Saco  Mfg.  Co., 
12  Pick.  (Mass.)  451. 

Missouri. —  Billingsley  v.  Bunce,  28  Mo. 
547;  Martin  v.  Maddox,  24  Mo.  575;  Brooks 
V.  Wimer,  20  Mo.  503;  Oliver-Finnie  Grocer 
Co.  V.  Miller,  53  Mo.  App.  107. 

New  York. —  Connah  v.  Sedgwick,  1  Barb. 
(N.  Y.)  210. 

Tennessee. —  Lowenstein  v.  Love,  16  Lea 
(Tenn.)  658. 

United  States. —  Means  v.  Dowd,  128  U.  S. 
273,  9  S.  Ct.  65,  32  L.  ed.  429 ;  Hill  v.  Agnew, 
12  Fed.  230. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  328. 

Employment  of  assignor. —  A  provision  for 
the  employment  of  the  assignor  or  his  serv- 
ants to  assist  in  the  execution  of  the  trust 
under  the  supervision  of  the  trustee  is  not 
of  itself  improper.    Rindskoff  v.  Guggenheim, 

3  Coldw.  ( Tenn. )  284 ;  Means  v.  Montgomery, 
23  Fed.  421.  See  also  Faunce  v.  Lesley,  6  Pa. 
St.  121,  But  where  the  condition  of  the  as- 
signed property  renders  it  clear  that  such 
provision  is  merely  for  the  benefit  of  the 
assignor  it  is  evidence  of  a  fraudulent  intent 
which,  with  other  facts,  may  be  submitted  to 
the  jury.  Benton  v.  Kelly,  49  Barb.  (N.  Y.) 
536;  Currie  v.  Hart,  2  Sandf.  Ch.  (N.  Y.) 
353  ;  Frank  v.  Robinson,  96  N.  C.  28,  1  S.  E. 
781;  Means  v.  Montgomery,  23  Fed.  421. 

49.  After  payment  of  all  creditors. —  Ala- 
lama. —  Miller  v.  Stetson,  32  Ala.  161. 

Arkansas. —  Collier  v.  Davis,  47  Ark.  367,  1 
S.  W.  684,  58  Am.  Rep.  758. 

District  of  Columhia. —  Cissell  v.  Johnston, 

4  App.  Cas.  (D.  C.)  335;  Brown  v.  McLean, 

5  Mackey  (D.  C.)  559.  Compare  Kansas 
City  Packing  Co.  v.  Hoover,  1  App.  Cas. 
(D.  C.)  268. 

Georpia. —  Rowland  v.  Coleman,  45  Ga. 
204;  Banks  i;.  Clapp,  12  Ga.  514. 

Illinois. —  Finlay  v.  Dickerson,  29  111.  9; 
Conkling  v.  Carson,  11  111.  503. 

Indiana. — New  Albany,  etc.,  R.  Co.  v.  Huff, 
19  Ind.  444.  See  also  Keen  v.  Preston,  24 
Ind.  395. 

Kentucky. —  Ely  v.  Hair,  16  B.  Mon.  (Ky.) 
230. 

Maryland. — Sangston  v.  Gaither,  3  Md.  40; 
Beatty  v.  Davis,  9  Gill  (Md.)  211. 
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Missouri. —  Douglass  v.  Cissna,  17  Mo. 
App.  44;  Ring  v.  Ring,  12  Mo.  App.  88. 

Nebraska. —  Lininger  v.  Raymond,  9  Nebr. 
40,  2  N.  W.  359;  Morgan  v.  Bogue,  7  Nebr. 
429. 

New  York. —  Portchester  First  Nat.  Bank 
V.  Halsted,  20  Abb.  N.  Cas.  (N.  Y.)  155; 
McClelland  v.  Remsen,  36  Barb.  ( N.  Y. )  622, 

14  Abb.  Pr.  (N.  Y.)  331,  23  How.  Pr.  (N.  Y.) 
175;  Ely  v.  Cook,  18  Barb.  (N.  Y.)  612;  Van 
Rossum  V.  Walker,  11  Barb.  (N.  Y.)  237; 
Wintringham  v.  Lafoy,  7  Cow.  (N.  Y.) 
735. 

OMo.— Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 

Pennsylvania. —  Dana  v.  U.  S.  Bank,  5 
Watts  &  S.  (Pa.)  223;  Rahn  v.  McElrath,  6 
Watts  (Pa.)  151. 

Tea?as.— Moody  v.  Carroll,  71  Tex.  143,  8 
S.  W.  510,  10  Am.  St.  Rep.  734. 

Vermont. —  Hall  v.  Denison,  17  Vt.  310. 

Virginia. —  Johnston  v.  Zane,  11  Gratt. 
(Va.)  552. 

Wisconsin. —  Lindsay  v.  Guy,  57  Wis.  200, 

15  N.  W.  181. 

United  States. —  Means  v.  Montgomery,  23 
Fed.  421 ;  Halsey  v.  Fairbanks,  4  Mason 
(U.  S.)  206,  11  Fed.  Cas.  No.  5,964. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  332. 

An  assignment  by  partnership  which  pro- 
vides that  after  paying  all  the  firm's  credit- 
ors in  full  the  surplus,  if  any,  shall  be  paid 
to  the  assignors  docs  not  affect  the  validity 
of  the  assignment.  Bogert  v.  Haight,  9  Paige 
(N.  Y.)  297;  Hubler  v.  Waterman,  33  Pa.  St. 
414;  Trumbo  v.  Hamel,  29  S.  C.  520,  8  S.  E. 
83.  Compare  Collomb  v.  Caldwell,  16  N.  Y. 
484. 

Omission  of  small  claims. —  The  fact  that 
an  assignment  for  benefit  of  creditors  omitted 
through  mistake  to  provide  for  certain  small 
claims,  while  it  reserved  the  surplus  to  the 
debtor  after  payment  of  the  specified  debts, 
will  not  vitiate  the  rssignment  where  the 
omitted  creditors  do  not  complain.  McFar- 
land  V:  Birdsall,  14  Ind.  126. 

Payment  of  surplus  into  court. —  An  as- 
signment is  not  invalid  because  it  provides 
that  the  surplus,  if  any,  shall  be  turned  over 
to  the  debtor  instead  of  being  paid  into  cburt 
as  provided  by  statute.  Cunningham  v.  Nor- 
ton, 125  U.  S.  77,  8  S.  Ct.  804,  31  L.  ed.  624. 

Surplus  to  wife. —  ^Vhere  a  debtor  con- 
veyed all  his  property  to  a  trustee  for  the 
benefit  of  his  creditors  and  reserved  the  sur- 
plus to  his  wife  after  the  satisfaction  of  their 
demands,  subsequent  creditors  could  not  cause 
the  title  to  the  surplus  to  be  diverted  on  the 
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surplus  for  the  benefit  of  the  assignor  after  payment  of  the  consenting  or  releas- 
ing creditors,^*^  or  after  payment  of  a  part  only  of  the  creditors/^  renders  an 
assignment  fraudulent  and  void. 

VI.  STIPULATIONS  OR  PROVISIONS  AS  TO  POWERS  OF  ASSIGNEE. 

A.  In  General.  The  statutes  usually  contain  particular  provisions  as  to  the 
management  of  the  trust,  and  to  what  extent  the  assignor  should  or  may,  in  the 
instrument  of  assignment,  confer  or  attempt  to  confer  upon  the  assignee  powers 
in  its  management  has  often  been  before  the  courts.  The  granting  by  deed  of 
excessive  powers  or  immunities,  or  the  restricting  the  legal  liabilities  of  the 
assignee,  is  generally  held  to  render  an  assignment  fraudulent  and  void.^^  But 


ground  that  it  was  fraudulent  as  to  them. 
Vance  v.  Smith,  2  Heisk.  (Tenn.)  343. 

50.  After  payment  of  consenting  or  releas- 
ing creditors. —  Alabama. —  West  v.  Snod- 
grass,  17  Ala.  549  ;  Grimshaw  v.  Walker,  12 
Ala.  101.  Compare  Brown  v.  Lvon,  17  Ala. 
659. 

A?  fcansas.— McReynolds  v.  Dedman,  47  Ark. 
347,  1  S.  W.  552. 

Illinois. —  Ramsdell  v.  Sigerson,  7  111.  78. 
But  see  Conkling  v.  Carson,  11  111.  503,  hold- 
ing that  a  clause  authorizing  the  payment  to 
the  assignor  of  the  surplus  that  may  remain 
after  the  satisfaction  of  the  debts  of  such 
creditors  as  shall  become  parties  to  it  does 
not  invalidate  the  assignment. 

Maryland. —  Whedbee  r.  Stewart,  40  Md. 
414  ;  Bridges  v.  Hindes,  16  Md.  101;  Malcolm 
V.  Hodges,  8  Md.  418 ;  Sangston  v.  Gaith6r,  3 
Md.  40;  Green  v.  Trieber,  3  Md.  11. 

Massachusetts. —  Compare  Andrews  v.  Lud- 
low, 5  Pick.  (Mass.)  28. 

Minnesota. —  An  assignment  made  under 
Minn.  Laws  (1881),  c.  148,  is  not  invalidated 
by  a  stipulation  therein  that  any  surplus  re- 
maining in  the  hands  of  the  assignee  after 
payment  of  the  releasing  creditors  should  be 
returned  to  the  assignor.  Matter  of  Mann, 
32  Minn.  60,  19  N.  W.  347. 

New  Hampshire.— Compare  Haven  v.  Rich- 
ardson, 5  N.  H.  113. 

■Neto  York. — Berry  v.  Riley,  2  Barb.  (N.  Y.) 
307;  Austin  v.  Bell,  20  Johns.  (N.  Y.)  442, 
11  Am.  Dec.  2^7. 

Pennsylvania. —  An  assignment  in  trust  for 
creditors  is  good,  although  it  excludes  unre- 
leasing  creditors  and  reserves  a  trust  of  the 
surplus  for  the  debtors.  Mechanics'  Bank  v. 
Gorman,  8  Watts  &  S.  (Pa.)  304. 

*Rhode  Island. —  A  voluntary  assignment  of 
all  the  property  of  a  debtor,  with  a  provision 
that  no  creditor  shall  share  except  upon  the 
condition  that  he  executes  a  discharge  in  full 
of  all  his  claims  against  the  assignor,  and 
that  the  dividends  of  the  creditors  who  refuse 
such  a  discharge  shall  result  to  the  assignor, 
is  valid,    Dockray  v.  Dockray,  2  R.  I.  547. 

South  Carolina. —  Claflin  v.  Iseman,  23 
S.  C.  416;  Jacot  V.  Corbett,  Cheves  Eq.  (S.  C.) 
71. 

Texas. — Fechheimer  v.  Ball,  1  Tex.  App. 
Civ.  Cas.  §  766. 

Virginia. —  Contra,  Gordon  V.  Cannon,  18 
Graft".  (Va.)  387. 


United  States. —  Seale  v.  Vaiden,  4  Woods 
(U.  S.)  659,  10  Fed.  831. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  333 ;  and  infra,  VII, 
B. 

51.  After  payment  of  part  of  creditors. — 

Florida. —  Howell  v.  Dixon,  21  Fla.  413,  58 
Am.  Rep.  673. 

Georgia. —  Compare  Rowland  v.  Coleman, 
45  Ga.  204. 

Illinois. —  Selz  v.  Evans,  6  111.  App.  466; 
Lill  V.  Brant,  6  111.  App.  366. 

Maryland. —  Sangston  v.  Gaither,  3  Md.  40. 

Michigan. —  Pierson  v.  Manning,  2  Mich. 
445. 

Minnesota. —  Banning  v.  Siblev,  3  Minn. 
389 ;  Truitt  v.  Caldwell,  3  Minn.  364,  74  Am. 
Dec.  764. 

Mississippi. —  The  reservation  to  the  as- 
signor of  the  surplus  remaining  after  the  pay- 
ment of  the  debts  provided  for  does  not 
per  se  invalidate  a  deed  of  assignment  for 
creditors.   Anderson  v.  Lachs,  59  Miss.  Ill, 

Missouri. —  Where  the  assignment  is  made 
in  favor  of  certain  mentioned  creditors  and 
the  surplus,  if  any,  is  reserved  to  the  assignor 
the  assignment  is  not  thereby  void  on  the 
face  of  it.  Johnson  v.  McAllister.  30  Mo. 
327.  See  also  Richards  v.  Levin,  16  Mo.  596; 
Smith,  etc.,  Implement  Co.  v.  Thurman,  29 
Mo.  App.  186. 

New  York. —  Knapp  v.  McGowan,  96  N.  Y. 
75;  Leitch  v.  HoUister,  4  N.  Y.  211;  Barney 
r.  Griffin,  2  N.  Y.  365;  Doremus  t'.  Lewis,  8 
Barb.  (N.  Y.)  124;  Strong  v.  Skinner,  4 
Barb.  (N.  Y.)  546;  Goodrich  v.  Downs,  6 
Hill  (N.  Y.)  438;  Lansing  v.  Woodworth,  1 
Sandf.  Ch.  (N.  Y.)  43.  Compare  Bishop  v. 
Halsey,  3  Abb.  Pr.  (N.  Y.)  400,  13  How.  Fr. 
(N.  Y.)  154;  Beck  r.  Burdett,  1  Paige  (N.  Y.) 
305,  19  Am,  Dec.  436, 

Ohio. —  Dickson  r,  Rawson,  5  Ohio  St.  218; 
HoflFman  v.  Mackall,  5  Ohio  St.  124,  64  Am. 
Dec.  637. 

Texas. — Compare  Howerton  v.  Holt,  23  Tex. 
51. 

Vermont. —  Therasson  Hickok,  37  Vt. 
454;  Goddard  V.  Bridgman,  25  Vt.  351,  60 
Am.  Dec.  272;  Dana  r.  Lull,  17  Vt.  390. 

Virginia. —  Contra,  Dance  r.  Seaman,  II 
Graft,"  (Va.)  778. 

52.  Excessive  powers  render  assignment 
fraudulent. —  Alahatna. —  Gazzam  v.  Poyntz, 
4  Ala.  374,  37  Am.  Dec.  745. 
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in  many  instances  where  the  power  or  restriction  is  a  direction  consistent  with 
good  faith  and  the  interest  of  creditors,  no  invalidity  results,^^  or  the  direction  of 


Maryland, —  Jones  v.  Syer,  52  Md.  211,  36 
Am.  Kep.  366;  Inloes  v.  American  Exch. 
Bank,  11  Md.  173,  69  Am.  Dee.  190;  Ameri- 
can Exch.  Bank  v.  Inloes,  7  Md.  380. 

Missouri. —  Attleboro  First  Nat.  Bank  v. 
Hughes,  10  Mo.  App.  7. 

New  York. —  McConnell  V.  Sherwood,  84 
N.  Y.  522,  38  Am.  Rep.  537;  Dunham  v. 
Waterman,  17  N.  Y.  9,  72  Am.  Dec.  406; 
Litchfield  V.  White,  7  N.  Y.  438,  Seld.  Notes 
(N.  Y. )  37,  57  Am.  Dec.  534 ;  Benton  v.  Kelly, 
49  Barb.  (N.  Y.)  536;  D'lvernois  v.  Leavitt, 
23  Barb.  (N.  Y.)  63. 

Pennsylvania, —  A  stipulation  in  an  as- 
signment by  the  owner  of  iron-works  that  the 
trustee  should  manufacture  iron  so  long  as 
the  creditors  should  determine  it  was  their 
interest  to  do  so  was  void  as  against  non-as- 
senting creditors.  Peters  v.  Light,  76  Pa.  St. 
289.  But  compare  Guiterman  v.  Landis,  2 
Pearson  (Pa.)  188. 

Rhode  Island. — Gardner  v.  Commercial  Nat. 
Bank,  13  R.  I.  155. 

Wisconsin. —  Hutchinson  v.  Lord,  1  Wis. 
286,  60  Am.  Dec.  381. 

United  States. —  Webb  v.  Armistead,  26 
Fed.  70;  Hill  v.  Agnew,  12  Fed.  230. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  128. 

Restricting  liabilities  of  assignee. —  Con- 
necticut.—  De  Wolf  V.  Sprague  Mfg.  Co.,  49 
Conn.  282. 

District  of  Columhia. —  Kansas  City  Pack- 
ing Co.  V.  Hoover,  1  App.  Cas.  (D.  C.)  278. 

Illinois. —  Finlay  v.  Dickerson,  29  111.  9 ; 
Robinson  v.  Nye,  21  111.  592;  Mclntire  v. 
Benson,  20  111.  500. 

Kentucky. —  Pitts  Viley,  4  Bibb  (Ky.) 
446. 

Neiv  Yorfc.— Litchfield  r.  White,  7  N.  Y. 
438,  57  Am.  Dec.  534  [affirming  3  Sandf. 
(N.  Y.)  5451;  Olmstead  v.  Herrick,  1  E.  D. 
Smith  (N.  Y.)  310. 

Tennessee. —  August  v.  Seeskind,  6  Coldw. 
(Tenn.)  166. 

Texas. —  Carlton  v.  Baldwin,  22  Tex.  724; 
Fechheimer  v.  Ball,  1  Tex.  App.  Civ.  Cas. 
§  769. 

Wisconsin. —  Hutchinson  v.  Lord,  1  Wis. 
286,  60  Am.  Dec.  381. 

United  States. — Hayes  v.  Johnson,  1  Hayw. 
&  H.  (U.  S.)  174. 

Canada. —  Kirk  v.  Chisholm,  26  Can.  Su- 
preme Ct.  111. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  58. 

53.  Directions  consistent  with  good  faith. 
—  Alabama. — Richardson  v.  Stringfellow,  100 
Ala.  416,  14  So.  283.  See  also  Ashurst  v. 
Martin,  9  Port.  (Ala.)  566. 

Georgia. —  Anthony  v.  Price,  92  Ga.  170,  17 
S.  E.  1024  (direction  to  employ  clerk  and  dis- 
pose of  property  in  store-house  where  situ- 
ated) ;  McCallie  v.  Walton,  37  Ga.  611,  95 
Am.  Dec.  369. 

Illinois.—  Blow  V.  Gage,  44  111.  208 ;  Whip- 
ple V.  Pope,  33  111.  334. 
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Maine. —  Thomas  v.  Clark,  65  Me.  296. 

Maryland. —  Beatty  v.  Davis,  9  Gill  (Md.) 
211,  power  to  mortgage  estate.  See  also  Far- 
quharson  v.  Eichelberger,  15  Md.  63 ;  Maennel 
V.  Murdock,  13  Md.  164. 

Massachusetts. — Woodward  v.  Marshall,  22 
Pick.  (Mass.)  468,  power  to  finish  and  pre- 
pare for  market  goods  in  process  of  manu- 
facture. 

Michigan. —  Watkins  v.  Wallace,  19  Mich. 
57,  directing  disputed  questions  to  be  sub- 
mitted to  arbitrators. 

Minnesota. —  Langdon  v.  Thompson,  25 
Minn.  509. 

Mississippi. —  Wickham  v.  Green,  61  Miss. 
463;  Robins  v.  Embry,  Sm.  &  M.  Ch.  (Miss.) 
207. 

Missouri. —  Gates  v.  Labeaume,  19  Mo. 
17. 

Neiv  Hampshire. —  Rundlett  v.  Dole,  10 
N.  H.  458. 

New  York. —  Bobbins  v.  Butcher,  104  N.  Y. 
575,  11  N.  E.  272  (power  to  complete  unfin- 
ished buildings)  ;  Townsend  v.  Stearns,  32 
N.  Y.  209;  Watson  v.  Butcher,  37  Hun  (N.  Y.) 
391  [reversing  Watson  v.  Brown,  15  Abb. 
N.  Cas.  (N.  Y.)  412];  Van  Dine  v.  Willett, 
38  Barb.  (N.  Y.)  319,  24  How.  Pr.  (N.  Y.) 
206;  Mann  v.  Witbeck,  17  Barb.  (N.  Y.)  388 
(giving  assignee  in  general  terms  discretion 
to  take  such  measures  as  will  advance  the 
true  interests  of  the  estate)  ;  Whitney  v. 
Krows,  11  Barb.  (N.  Y.)  198;  Hitchcock  z. 
Cadmus,  2  Barb.  (N.  Y.)  381;  Dunham  v. 
Waterman,  3  Duer  (N.  Y.)  166  (power  to 
complete  the  manufacture  of  partiallv  com- 
pleted articles)  ;  Beste  v.  Burger,  17  Abb. 
N.  Cas.  (N.  Y.)  162;  Bellows  v.  Partridge, 
12  N.  Y.  Leg.  Obs.  219.  See  also  Casey 
Janes,  37  N.  Y.  608;  Jacobs  v.  Allen,  18  Barb. 
(N.  Y.)  549. 

North  Carolina. —  Stoneburner  v.  Jeffreys, 
116  N.  C.  78,  21  S.  E.  29,  power  to  replenish 
stock  of  goods. 

Ohio. —  Conkling  v.  Coonrod,  6  Ohio  St. 
611. 

Pennsylvania. —  Dana  v.  Ur  S.  Bank,  5 
Watts  &  S.  (Pa.)  223..  See  also  Hennessy  v. 
Western  Bank,  6  Watts  &  S.  (Pa.)  300,  40 
Am.  Dec.  560. 

Rhode  Island. — Waldron  v.  Wilcox,  13R.  1. 
518. 

T'eayas.— Eicks  v.  Copeland,  53  Tex,  581, 
37  Am.  Rep.  760. 

Vermont. —  Mussey  v.  Noyes,  26  Vt.  462. 

Virginia. — See  Gordon  v.  Cannon,  18  Gratt. 
(Va.)  387. 

United  States. —  Talley  v.  Curtain,  54  Fed. 
43,  8  U.  S.  App.  347,  4  C.  C.  A.  177  (power 
to  complete  manufacture  of  material  on 
hand)  ;  Hill  v.  Woodberry,  49  Fed.  138,  4 
U.  S.  App.  68,  1  C.  C.  A.  206  (power  to  sue 
to  collect  assets)  ;  Sanger  v.  Flow,  48  Fed. 
152,  4  U.  S.  App.  32,  1  C.  C.  A.  56;  Halsey  v. 
Fairbanks,  4  Mason  (U.  S.)  206,  11  Fed.  Cas. 
No.  5,964  (power  to  require  oath  of  creditor 
as  to  truth  of  his  debt). 
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the  assignor  is  deemed  merely  nugatory or  the  exercise  of  the  granted  powers  is 
under  the  direction  of  the  courts.^^ 

B.  As  to  Compromise.  As  a  rule  giving  the  assignee  power  to  compromise 
with  creditors  renders  the  assignment  fraudulent  and  void  ;  but  it  has  been  held 
that  he  may  be  empowered  to  compromise  bad  or  doubtful  debts.^'^ 


See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors/'  §  128. 

Power  conferred  or  restriction  imposed  not 
inconsistent  with  the  statute  and  not  other- 
wise fraudulent  does  not  affect  the  validity  of 
the  assignment.  Maennel  v.  Murdock,  13  Md. 
163;  Madison  First  Nat.  Bank  v.  Frost,  61 
Wis.  335,  21  N.  W.  280.  Especially  when  the 
direction  is  to  do  something  which  the  law 
requires  the  assignee  to  do  in  the  performance 
of  his  legal  duties.  Jessup  v.  Hulse,  21  N.  Y. 
168  [reversing  29  Barb.  {N.  Y.)  539]  ;  Ogden 
V.  Peters,  21  N.  Y.  23,  78  Am.  Dec.  122. 

Power  to  employ  attorneys,  clerks,  or 
agents  and  to  discharge  the  same  does  not 
render  the  assignment  fraudulent  and  void, 
as  the  law  implies  such  power. 

Georgia. —  Anthony  v.  Price,  92  Ga.  170,  17 
S.  E.  1024. 

Kentucky. —  Vernon  v.  Morton,  8  Dana 
(Ky.)  247. 

Maryland. —  Maennel  v.  Murdock,  13  Md. 
163. 

Michigan. — Nye  v.  Van  Husan,  6  Mich.  329, 
74  Am.  Dec.  690. 

Minnesota. —  Langdon  v.  Thompson,  25 
Minn.  509. 

'Neiv  York. —  Casey  v.  Janes,  37  N.  Y.  608, 
5  Transcr.  App.  ( N.  Y. )  327 ;  Jacobs  v.  Rem- 
sen,  36  N.  Y.  668,  3  Transcr.  App.  (N.  Y.) 
129;  Van  Dine  v.  Willett,  38  Barb.  (N.  Y.) 
319,  24  How.  Pr.  (N.  Y.)  206;  Mann  V.  Wit- 
beck,  17  Barb.  (N.  Y.)  388. 

United  States.—  See  Bickham  v.  Lake,  51 
Fed.  892  [explaining  Mattison  v.  Judd,  59 
Miss.  99]. 

54.  Directions  considered  as  surplusage 
and  nugatory.— Falk  v.  Liebes,  6  Colo.  App. 
473,  42  Pac.  46 ;  Adler  v.  Cloud,  42  S.  C.  272, 
20  S.  E.  393 ;  Schoolher  v.  Hutchins,  66  Tex. 
324,  1  S.  W.  266. 

Provision  empowering  assignee  to  lease  or 
mortgage  estate  is  void,  but  does  not  in- 
validate an  assignment  which  is  otherwise 
unobjectionable.  Darling  v.  Rogers,  22  Wend. 
(N.  Y.)  483;  Planck  v.  Schermerhorn,  3 
Barb.  Ch.  (N.  Y.)  644;  Van  Nest  v.  Yoe,  1 
Sandf .  Ch.  ( N.  Y. )  4 ;  Rogers  v.  De  Forest,  7 
Paige  (N.  Y.)  272. 

55.  Powers  exercised  under  direction  of 
court.—  Maughlin  v.  Tyler,  47  Md.  545;  Mont- 
gomery V.  Galbraith,  11  Sm.  &  M.  (Miss.) 
555. 

For  instances  of  authority  more  extensive 
than  contemplated  by  statute  conferred  upon 
assignee  which  have  been  held  not  to  invali- 
date see: 

Alahama. —  Ravisies  v.  Alston,  5  Ala.  297. 

Connecticut. —  De  W^olf  v.  A.  &  W.  Sprague 
Mfg.  Co.,  49  Conn.  282 ;  Kendall  r.  New-Eng- 
land Carpet  Co.,  13  Conn.  383;  De  Forest  v. 
Eacon,  2  Conn.  633. 

Kentucky. —  Gerst  v.  Turley,  7  Ky.  L.  Rep. 


Massachusetts. — Woodward  v.  Marshall,  22 
Pick.  (Mass.)  468. 

New  York. —  Hitchcock  v.  Cadmus,  2  Barb. 
(N.  Y.)  381;  Cunningham  v.  Freeborn,  11 
Wend.  (N.  Y.)  240  [affirming  3  Paige  (N.  Y.) 
557  {affirming  1  Edw.  (N.  Y.)  256)]. 

Virginia. —  Williams  v.  Lord,  75  Va.  390; 
Marks  v.  Hill,  15  Graft.  (Va.)  400. 

But  for  instances  where  such  directions 
have  been  held  to  invalidate  see: 

Illinois. —  Gardner  v.  Commercial  Nat. 
Bank,  95  111.  298;  Milligan  v.  O'Conor,  19  HI. 
App.  487. 

New  York. —  Schlussel  v.  Willett,  34  Barb. 
(N.  Y.)  615,  12  Abb.  Pr.  (N.  Y.)  397,  22 
How.  Pr.  (N.  Y.)  15. 

Texas. — McCormack  v.  Bignall,  1  Tex.  App. 
Civ.  Cas.  §  760. 

West  Virginia. —  Landeman  v.  Wilson,  29 
W.  Va.  702,  2  S.  E.  203. 

United  States. —  Stafford  Nat,  Bank  v. 
Sprague,  21  Blatchf.  (U.  S.)  473,  17  Fed.  784. 

56.  Authorizing  compromise  is  fraudulent. 

—  National  Bank  of  Republic  v.  Hodge,  3 
App.  Cas.  (D.  C.)  140;  Hudson  v.  Maze,  4 
111.  578 ;  Woodburn  v.  Mosher,  9  Barb.  (N.  Y.) 
255;  Grover  v.  Wakeman,  11  V\^end.  (N.  Y.) 
187,  25  Am.  Dec.  624  [affirming  4  Paige 
(N.  Y.)  23].  See  Keevil  v.  Donaldson,  20 
Kan.  165;  McConnell  v.  Sherwood,  84  N.  Y. 
522,  38  Am.  Rep.  537.  Contra,  White  r. 
Monsarrat,  18  B.  Mon.  (Ky.)  809;  Bellows 
V,  Patridge,  19  Barb.  (N.  Y.)  176;  Van  Nest 
V.  Yoe,  1  Sandf.  Ch.  (N.  Y.)  4. 

Power  to  collect  the  choses  in  action  and 
discharge  the  debts  due  does  not  give  the 
assignee  power  to  compound  the  debts.  Mus- 
sey  V.  Noyes,  26  Vt.  462. 

Where  the  authority  of  an  assignee  for 
creditors  is  statutory  and  he  is  under  the 
supervision  of  the  court  an  assignment  is  not 
affected  by  the  fact  that  it  contains  void  pro- 
visions attempting  to  confer  power  to  com- 
pound debts  and  power  of  substitution.  Falk 
V.  Liebes,  6  Colo.  App.  473,  42  Pac.  46. 

57.  Compromise  of  bad  or  doubtful  debts. 

—  loioa. —  Berry  v.  Hayden,  7  Iowa  469. 
Maryland. —  Price  r.  De  Ford,  18  Md.  489. 
Michigan. —  Watkins  v.  Wallace,  19  Mich. 

57. 

Mississippi. —  Robins  v.  Embry,  Sm.  &  M. 
Ch.  (Miss.)  207. 

Nebraska. —  Lininger  r.  Ravmond,  9  Nebr. 
40,  2  N.  W.  359. 

Ncir  York. —  Dow  r.  Platner,  16  N.  Y.  562: 
Brigham  r.  Tillinghast,  15  Barb.  (N.  Y.)  618. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  141. 

In  Kentucky  it  lias  been  held  that  author- 
ity might  be  given  to  settle  and  comju-omise 
any  debts.  White  v.  Monsarrat,  18  B.  Mon. 
(Ky.)  809. 

In  New  York  the  assignees  may  be  em- 
powered to  compromise  "  or  compound  any 
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C.  As  to  Manner  and  Time  of  Sale  —  l.  In  General.  Where  a  deed 
of  assignment  directs  a  different  manner  of  sale  than  that  prescribed  by  the 
statute  it  is  void,^^  or  a  sale  to  be  made  upon  different  notice,^^  but  lodging  dis- 
cretion in  the  assignee  is  ordinarily  construed  to  be  such  discretion  as  is  consist- 
ent with  the  statute  and  does  not  invalidate.^ 

2.  On  Credit.    In  many  of  the  states  an  assignment  which  authorizes  sales 


claim  by  taking  a  part  of  the  whole  where 
they  shall  deem  it  expedient  so  to  do."  Bag- 
ley  V.  Bowe,  105  N.  Y.  171,  11  N.  E.  386,  59 
Am.  Rep.  488;  McConnell  v.  Sherwood,  84 
N.  Y.  522,  38  Am.  Rep.  537  [affirming  19  Hun 
(N.  Y.)  519,  58  How.  Pr.  (N.  Y.)  453]  ;  Gin- 
ther  V.  Richmond,  18  Hun  (N.  Y.)  232. 

58.  Manner  not  provided  by  statute. —  Ar- 
kansas.—Chur  chill  V.  Hill,  59  Ark.  54,  26 
S.  W.  378;  Raleigh  v.  Griffith,  37  Ark.  150. 
See  also  Teah  v.  Roth,  39  Ark.  66.  But  see 
Adams  v.  Allen- West  Commission  Co.,  64  Ark. 
603,  44  S.  W.  462. 

Kansas. —  Keevil  v.  Donaldson,  20  Kan. 
165. 

Maryland. —  Jones  v.  Syer,  52  Md.  211,  36 
Am.  Rep.  366;  Maughlin  v.  Tyler,  47  Md. 
545 ;  American  Exch.  Bank  v.  Inloes,  7  Md. 
380. 

Mississippi. —  Armstrong  v.  Guenther,  67 
Miss.  698,  7  So.  499;  Mattison  v.  Judd,  59 
Miss.  99.  See  also  Richardson  v.  Stapleton, 
60  Miss.  97.  But  see  Armitage  v.  Rector,  62 
Miss.  600. 

New  Yorfc.— Burdick  v.  Post,  6  N.  Y.  522 
[affirming  12  Barb.  (N.  Y.)  168];  Jessup  v. 
Hulse,  29  Barb.  (N.  Y.)  539  [reversed  in  21 
N.  Y.  168]  ;  Woodburn  v.  Mosher,  9  Barb. 
(N.  Y.)  255;  Bagley  v.  Bowe,  50  N.  Y.  Su- 
per. Ct.  100;  Meacham  v.  Sternes,  9  Paige 
(N.  Y.)  398. 

Tennessee. —  Farmers',  etc.,  Bank  v:  Mar- 
tin, 96  Tenn.  1,  33  S.  W.  565;  Barcroft  V. 
Snodgrass,  1  Coldw.  (Tenn.)  430. 

Texas.— Cs^ton  v.  Mosely,  25  Tex.  374. 

United  States. —  Jaft'ray  v.  McGehee,  107 
U.  S.  361,  2  S.  Ct.  367,  27  L.  ed.  495;  Sum- 
ner V.  Hicks,  2  Black  (U.  S.)  532,  17  L.  ed. 
355;  Schoolfield  v.  Johnson,  3  McCrary 
(U.  S.)  551,  11  Fed.  297;  Bartlett  v.  Teah, 
1  McCrary  (U.  S.)  176,  1  Fed.  768. 

Contra,  Hoffman. i;.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637;  Willis  v.  Thompson,  85 
Tex.  301,  20  S.  W.  155;  Schoolher  v.  Hutch- 
ins,  66  Tex.  324,  1  S.  W.  266;  W«rt  V, 
Schneider,  64  Tex.  327.  See  also  cases  cited 
infra,  note  60. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  144. 

Private  sale. —  In  the  Indian  Territory  an 
assignment  for  the  benefit  of  creditors  is  void 
when  the  trustee  is  directed  to  sell  at  private 
sale  and  when  no  bond  is  filed  as  required  by 
the  Arkansas  statute.  Appolos  v.  Brady,  49 
Fed.  401,  4  U.  S.  App.  209,  1  C.  C.  A.  299. 
But  ordinarily,  in  the  absence  of  a  forbidding 
statute,  it  is  proper  to  authorize  the  property 
to  be  sold  at  private  sale.  Halstead  v.  Gordon, 
34  Barb.  (N.  Y.)  422;  Landeman  v.  Wilson, 
29  W.  Va.  702,  2  S.  E.  203 ;  Kyle  v.  Harveys, 
25  W.  Va.  716,  52  Am.  Rep.  235.  See  and 
compare  cases  cited  supra,  this  note,  and 
infra,  note  60. 
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59.  Upon  notice  other  than  that  designated 
by  statute. —  Rice  v.  Frayser,  24  Fed.  460; 
Schoolfield  v.  Johnson,  3  McCrary  (U.  S.) 
551,  11  Fed.  297. 

60.  Discretion  of  assignee  consistent  with 
statute. —  Alabama. —  England  v.  Reynolds, 
38  Ala.  370;  Evans  v.  Lamar,  21  Ala.  333. 

California. —  Wilhoit  v.  Lyons,  98  Cal.  409, 
33  Pac.  325. 

District  of  Columbia. —  National  Bank  of 
Republic  v.  Hodge,  3  App.  Cas.  (D.  C.)  140; 
Hayes  v.  Johnson,  6  D.  C.  174. 

Illinois. —  Pierce  v.  Brewster,  32  111.  268 ; 
Finlay  v.  Dickerson,  29  111.  9;  Sackett  v. 
Mansfield,  26  111.  21. 

Iowa. —  W^ooster  r.  Stanfield,  11  Iowa  128. 

Kentucky.— Ely  v.  Hair,  16  B.  Mon.  (Ky.) 
230. 

Maryland. —  Farquharson  v.  Eichelberger, 
15  Md.  63;  Maennel  v.  Murdock,  13  Md.  163; 
Inloes  V.  American  Exch.  Bank,  11  Md.  173, 
69  Am.  Dec.  190. 

Massachusetts. —  Stevens  v.  Bell,  6  Mass. 
339. 

Mississippi. —  Baum  v.  Pearce,  67  Miss.  700, 
7  So.  548;  Wickham  v.  Green,  61  Miss.  463; 
Anderson  v.  Lachs,  59  Miss.  111. 

Neio  York. —  Benedict  v.  Huntington,  32 
N.  Y.  219;  Townsend  v.  Stearns,  32  N.  Y.  209; 
Griffin  v.  Marquardt,  21  N.  Y.  121;  Bellows 
r.  Patridge,  19  Barb.  (N.  Y.)  176;  Clapp  v. 
Utley,  16  How.  Pr.  (N.  Y.)  384;  Wilson  v, 
Ferguson,  10  How.  Pr.  (N.  Y.)  175;  South- 
worth  V.  Sheldon,  7  How.  Pr.  (N.  Y.)  414; 
Cunningham  v.  Freeborn,  11  Wend.  (N.  Y.) 
240  [affirming  3  Paige  (N.  Y. )  557  {affirming 
1  Edw.  (N.  Y.)  256)].  See  also  Jessup  v. 
Hulse,  21  N.  Y.  168  [reversing  29  Barb. 
(N.  Y.)  539]  ;  Ogden  V.  Peters,  21  N.  Y.  23, 
78  Am.  Dec.  122. 

North  Carolina. —  Stoneburner  v.  Jeffreys, 
116  N.  C.  78,  21  N.  E.  29. 

Virginia. —  Sipe  v.  Earman,  26  Gratt.  (Va.) 
563. 

See  4  Cent.  Dig.  tit.  '^Assignments  for 
Benefit  of  Creditors,"  §  144. 

In  Nebraska,  however,  it  is  held  that  em- 
powering the  assignee  in  his  discretion  to 
postpone  selling  avoids  the  deed.  McCleerv 
V.  Allen,  7  Nebr.  21,  29  Am.  Rep.  377. 

Though  assignor  misapprehended  the  pre- 
cise mode  and  time  of  making  the  sale  of  the 
property  the  assignment  will  be  given  effect 
where  it  appears  that  the  debtor  intended  to 
distribute  his  property  among  his  creditors 
and  made  a  list  thereof  and  of  his  property, 
which  he  afterward  destroyed  at  the  solicita- 
tion of  certain  creditors  who  promised  for- 
bearance. Scull  V.  Reeves,  3  N.  J.  Eq.  131, 
29  Am.  Dec.  703. 

Stipulation  merely  for  reasonable  delay 
before  selling  property  does  not  of  itself  in- 
validate the  assignment  as  being  a  provision 
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on  credit  is  declared  fraudulent  per  se!'^  In  others  it  is  not  necessarily  void,®^ 
and  it  has  been  held  that  it  is  not  even  presumptive  evidence  of  fraud,^  and 
that  the  provision  to  this  effect  in  the  deed  is  itself  merely  void.^  Unless  the 
direction  to  sell  on  credit  is  plainly  expressed  the  rule  of  construction  leans  to  the 
saving  of  the  assignment  by  denying  the  power  of  sale.^^ 


made  to  delay,  hinder,  or  defraud  creditors. 
Planters',  etc.,  Bank  v.  Clarke,  7  Ala.  765; 
Rochester  v.  Sullivan,  (Ariz.  1886)  11  Pac. 
58 ;  Christopher  v.  Covington,  2  B.  Mon.  (Ky.) 
357;  Armitage  v.  Rector,  62  Miss.  600;  Kinds- 
koff  V.  Guggenheim,  3  Coldw.  (Tenn.)  284. 
Aliter,  where  the  delay  is  unreasonable,  unless 
creditors  consent  thereto.  Maughlin  v.  Tyler, 
47  Md.  545;  Hart  v.  Crane,  7  Paige  (N.  Y.) 
37;  Hafner  v.  Irwin,  23  N.  C.  490;  Hoffman 
r.  Mackall,  5  Ohio  St.  124,  64  Am.  Dec.  637 ; 
Young  V.  Hail,  6  Lea  (Tenn.)  175.  See  also 
cases  cited  supra,  notes,  58,  59,  60. 

61.  Assignment  fraudulent  per  sc. —  Dis- 
trict of  Columhia. —  Kansas  City  Packing  Co. 
V.  Hoover,  1  App.  Cas.  (D.  C.)  268. 

Illinois. —  Pierce  v.  Brewster,  32  111.  268; 
Bowen  v.  Parkhurst,  24  111.  257. 

Michigan. —  Richardson  v.  Rogers,  45  Mich. 
591,  8  N.  W.  526;  Rverson  r.  Eldred,  18  Mich. 
12;  Sutton  v.  Hanford,  11  Mich.  513. 

Minnesota. —  Benton  v.  Snyder,  22  Minn. 
247 ;  Truitt.  v.  Caldwell,  3  Minn.  364,  74  Am.. 
Dec.  764;  Greenleaf  v.  Edes,  2  Minn.  264. 

NeiD  York.T—  Townsend  v.  Stearns,  32  N.  Y. 
209 ;  Burdick  v.  Post,  6  N.  Y.  522  [affirming 
12  Barb.  (K  Y.)  168];  Rapalee  v.  Stewart, 
27  N.  Y.  310;  Wilson  v.  Robertson,  21  N.  Y. 
587  [affirming  19  How.  Pr.  (N.  Y.)  350]; 
Nicholson  r.  Leavitt,  10  N.  Y.  591  [reversing 

4  Sandf.  (N.  Y.)  252];  Porter  v.  Williams, 
9  N.  Y.  142,  59  Am.  Dec.  519;  Barney  v.  Grif- 
fin, 2  N.  Y.  365;  Houghton  v.  Westervelt, 
Seld.  Notes  (N.  Y.)  34;  Schufeldt  v.  Aberne- 
thy,  2  Duer  (K  Y.)  533;  Porter  v.  Williams, 

5  How.  Pr.  (N.  Y.)  441;  Meacham  v.  Sternes, 
9  Paige  (N.  Y.)  398.  In  Nicholson  v.  Leavitt, 

6  N.  Y.  510,  57  Am.  Dec.  499,  the  court  argues 
that  if  the  property  assigned  is  sufficient  to 
pay  the  debts  the  giving  of  credit  is  for  the 
purpose  of  increasing  the  surplus  for  as- 
signor's own  benefit,  and  thus  the  assignment 
would  be  pro  tanto  a  trust  for  his  own  benefit, 
and  consequently  void.  If  insufficient,  then 
the  creditors  who  suffer  by  the  deficiency 
have  a  right  to  be  consulted  and  to  determine 
whether  their  interest  will  be  better  subserved 

,  by  a  smaller  sum  presently  received,  or  a 
larger  one  at  a  future  period.  Contra,  Rogers 
r.  De  Forest,  7  Paige  (N.  Y.)'272. 

Texas. —  Carlton  v.  Baldwin,  22  Tex.  724; 
Fechheimer  v.  Ball,  1  Tex.  App.  Civ.  Cas. 
§  760.  But  it  has  been  held  that  the  fact  that 
a  deed  of  assignment  for  the  benefit  of  cred- 
itors authorizes  the  assignee  to  sell  on  credit 
does  not  render  the  deed  fraudulent  per  se. 
Ficks  V.  Copeland,  53  Tex.  581,  37  Am.  Rep. 
760. 

Utah.—  Sprecht  v.  Parsons,  7  Utah  107,  25 
Pac.  730;  Reus  i;.  Shaughnessy,  2  Utah  492. 

Wisconsin. — Norton  v.  Kearney,  10  Wis. 
443. 


United  States. —  Stadler  v.  Carroll,  19  Fed. 
721;  Muller  v.  Norton,  19  Fed.  719. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  146. 

Prohibiting  sales  on  credit,  on  the  other 
hand,  has  been  held  not  to  invalidate  the  as- 
signment. Anthony  v.  Price,  92  Ga.  170,  17 
S.  E.  1024;  Grant  v.  Chapman,  38  N.  Y.  293; 
Carpenter  v.  Underwood,  19  N.  Y.  520;  Stern 
V.  Fisher,  32  Barb.  (N.  Y.)  198;  Van  Rossum 
V.  Walker,  11  Barb.  (N.  Y.)  237. 

62.  Rule  that  assignment  is  not  necessarily 
void. —  Alabama. —  Shackelford  v.  Planters', 
etc..  Bank,  22  Ala.  238. 

California. —  Billings  v.  Billings,  2  Cal.  107, 
56  Am.  Dec.  319. 

Mississippi. —  Richardson  v.  Marqueze,  59 
Miss.  80,  42  Am.  Rep.  353. 

Missouri. —  State  v.  Benoist,  37  Mo.  500  ; 
Johnson  v.  McAllister,  30  Mo.  327;  Moore  v. 
Carr,  65  Mo.  App.  64. 

/New  Mexico. —  C.  J.  L.  Meyer,  etc.,  Co.  v. 
Black,  4  N.  M.  190,  16  Pac.  620. 

Ohio. — Conkling  v.  Coonrod,  6  Ohio  St.  611 ; 
Hoffman  v.  Mackall,  5  Ohio  St.  124,  64  Am. 
Dec.  637. 

United  /Sf ^aies.— Muller  v.  Norton,  132  U.  S. 
501,  10  S.  Ct.  147,  33  L.  ed.  397  [following 
Cunningham  v.  Norton,  125  U.  S.  77,  8  S.  Ct. 
804,  31  L.  ed.  624]  ;  Wright  v.  Thomas,  9 
Biss.  (U.  S.)  244,  1  Fed.  716;  In  re  Walker, 
29  Fed.  Cas.  No.  17,063,  18  Nat.  Bankr.  Reg. 
56. 

63.  Not  presumption  of  fraud. —  Bobbitt 
V.  Rodwell,  105  N.  C.  226,  11  S.  E.  245;  Dance 
V.  Seaman,  11  Gratt.  (Va.)  778. 

64.  Surplusage.— Falk  v.  Liebes,  6  Colo. 
App.  473,  42  Pac.  46;  Kellogg  v.  Muller,  68 
Tex.  182,  4  S.  W.  361;  Moody  v.  Carroll,  71 
Tex.  143,  8  S.  W.  510,  10  Am.  St.  Rep.  734. 

65.  Interpretation  to  uphold  assignment. 
—  Alabama. —  Discretion  reposed  in  the  trus- 
tee as  to  selling  publicly  or  privately;  for 
cash  or  on  credit  does  not  invalidate.  England 
V.  Reynolds,  38  Ala.  370;  Abercrombie  v. 
Bradford,  16  Ala.  560. 

Illinois. —  Whipple  i\  Pope,  33  111.  334. 

Iowa. —  Berry  v.  Hayden,  7  Iowa  469 ; 
Meeker  v.  Sanders,  6  Iowa  61. 

Nebraska. —  Brahmstadt  v.  McWhirter,  9 
Nebr.  6,  2  N.  W.  232,  31  Am.  Rep.  396. 

New  York. —  Baglev  v.  Bowe,  105  N.  Y.  171, 
11  N.  E.  386,  59  Am.  Rep.  488;  Benedict  v. 
Huntington,  32  N.  Y.  219;  Halstead  V.  Gor- 
don, 34  Barb.  (N.  Y.)  422;  Nichols  v.  Mc- 
Ewen,  21  Barb.  (N.  Y.)  65;  Kellogg  v.  Slaw- 
son,  15  Barb.  fN.  Y.)  56;  Whitnev  r.  Krows, 
11  Barb.  (N.  Y.)  198;  Wilson  v.  Ferguson,  10 
How.  Pr.  (N.  Y.)  175. 

Utah. — Beus  r.  Shaughuossy.  2  Utah  492; 
Sprecht  v.  Parsons,  7  Utah  107,  25  Pac.  730. 

Vermont, —  Mussey  v.  Noyes,  26  ^'t.  462. 

'  [VI.  C,  2] 
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D.  As  to  Preferences.  To  authorize  the  assignee  to  make  or  change  the 
order  of  preference  renders  the  assignment  void.^^ 

VII.  Stipulations  or  provisions  imposing  Conditions  Upon  Creditors. 

A.  In  General.  An  assignment  for  the  benefit  of  creditors  cannot  impose 
conditions  upon  or  dictate  terms  to  the  creditors  which  are  at  variance  with  the 
conditions  and  terms  prescribed  by  law ;    hence  stipulations  or  provisions  exact- 


Wisconsin. —  Cribben  v.  Ellis,  69  Wis.  337, 
34  N.  W.  154  [overruling  Keep  v.  Sanderson, 

12  Wis.  352;  Keep  v.  Sanderson,  2  Wis.  42, 
60  Am.  Dec.  404] ;  Messersmith  v.  Devendorf, 
54  Wis.  498,  11  N.  W.  906;  Lord  r.  Devendorf, 
54  Wis.  491,  11  N.  W.  903,  41  Am.  Eep.  58: 
Norton  v.  Kearney,  10  Wis.  443. 

United  States.— MuWer  v.  Norton,  132  U.  S. 
501,  10  S.  Ct.  147,  33  L.  ed.  397;  Sehuler  v. 
Israel,  27  Fed.  851. 

In  "  ordinary  course  of  business "  and 
other  terms  plainly  importing  credit  will  be 
so  construed.  Truitt  v.  Caldwell,  3  Minn. 
364,  74  Am.  Dec.  764;  Deminsf  r.  Colt,  3 
Sandf.  (N.  Y.)284;  Murphy  v.  Bell,  8  How. 
Pr.  (N.  Y.)  468;  Lyon  v.  Platner,  11  N.  Y. 
Leg.  Obs.  87 ;  Beus  v.  Shaughnessy,  2  Utah 
492;  Hutchinson  v.  Lord,  1  Wis.  286,  60  Am. 
Dec.  381.  Authorizing  assignee  to  convert 
into  money  "  or  other  available  means  "  neces- 
sarily imports  credit.    Brigham  r.  Tillinghast, 

13  N.  Y.  215. 

66.  Authority  to  make  or  change  order  of 
preferences. —  Maryland. — Green  v.  Trieber,  3 
Md.  11. 

Massachusetts. —  Wyles  r.  Beals,  1  Gray 
(Mass.)  233. 

Mississippi. —  Polkinghorne  v.  Martinez,  65 
Miss.  272,  3  So.  742. 

Neio  York. —  Strong  r.  Skinner,  4  Barb. 
(N.  Y.)  546;  Boardman  v.  Halliday,  10  Paige 
(N.  Y. )  223;  Barnum  v.  Hempstead,  7  Paige 
(N.  Y.)  568. 

Texas. —  Moody  v.  Paschal,  60  Tex.  483. 

Contra,  Brown  v.  McLean,  5  Mackey  (D.  C.) 
559. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  137^ 

Extent  and  limits  of  rule. —  But  to  vest 
the  assignee  with  power  to  add  omitted  names 
to  the  schedule  of  unpreferred  creditors  does 
not  invalidate.  Armstrong  v.  Guenther,  67 
Miss.  698,  7  So.  499.  Nor  to  direct  the  as- 
signees if  they  shall  deem  it  necessary  to  pay 
the  interest  on  a  mortgage,  which  is  a  prior 
lien  upon  the  assigned  property,  and  the  prin- 
cipal and  interest  upon  another  mortgage  if 
they  shall  deem  it  to  the  interest  of  the  cred- 
itors. Whitney  v.  Krows,  11  Barb.  (N.  Y. ) 
198.  Nor  a  stipulation  in  an  assignment  for 
a  bill  of  merchandise  embraced  in  the  stock 
to  be  delivered  in  specie  to  a  particular  class 
of  preferred  creditors  at  prime  cost,  the  value 
to  be  settled  by  the  assignee.  Bayne  v. 
Wylie,  10  Watts  (Pa.)  309.  A  clause  in  a 
deed  of  trust  for  the  benefit  of  creditors  con- 
veying individual  and  partnership  assets  of 
the  grantors  in  several  firms,  directmg  tne 
trustees  "  to  pay  in  such  order  and  priority, 
and  out  of  such  part  of  the  trust  funds,  as 
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by  law  they  may  be  entitled  to  be  paid,  all 
such  of  the  creditors  of  the  parties  of  the 
first  part,  being  creditors  in  any  of  the  co- 
partnership or  individual  relations  aforesaid, 
as  shall,  within  sixty  days "  assent  to  the 
deed  and  execute  releases,  is  entirely  unobjec- 
tionable, as  it  displays  an  upright  intention  to 
submit  all  legal  questions  to  the  adjudication 
of  the  tribunals  constituted  for  that  purpose. 
Maennel  v.  Murdock,  13  Md.  163,  167.  A 
debtor  assigned,  preferring  two  classes  of 
creditors,  and  directing  assignee  to  advertise 
the  assignment.  All  creditors  who  presented 
their  claims  to  him  in  a  reasonable  time  and 
place,  excepting  the  first  and  second  classes, 
were  to  constitute  the  third  class,  and  all 
others  the  fourth  class.  It  was  held  that  this 
assignment  was  not  fraudulent  as  to  cred- 
itors. The  question  was  whether  the  assign- 
ment was  fraudulent,  and  not  whether  the  as- 
signee could  commit  fraud.  Ward  v.  Tingley, 
4  Sandf.  Ch.  (N.  Y.)  476. 

Authority  not  only  to  prefer  parties  to 
accommodation  paper  but  also  to  pay  all 
"  costs,  charges  and  expenses  to  arise  in  con- 
sequence "  of  such  paper  is  a  badge  of  fraud. 
Kirk  V.  Chisholm,  26  Can.  Supreme  Ct.  111. 

67.  California. —  Groschen  v.  Page,  6  Cal. 
138. 

Illinois. —  Hardin  v.  Osborne,  60  111.  93. 
Michigan. —  Pierson  v.  Manning,  2  Mich. 
445. 

Minnesota. —  Banning  v.  Sibley,  3  Minn. 
389. 

Missouri. —  Oliver-Finnie  Grocer  Co.  v.  Mil- 
ler, 53  Mo.  App.  107. 

New  Hampshire. —  Fellows  v.  Greenleaf,  43 
N.  H.  421. 

Neiu  Jersey. —  Knight  v.  Packer,  12  N.  J. 
Eq.  214,  72  Am.  Dec.  388. 

Neio  York. —  Haydock"i\  Coope,  53  N.  Y. 
68;  Lentilhon  v.  Moffat,  1  Edw.  (N.  Y.)  451. 

Ohio. —  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  149. 

A  conveyance  for  the  benefit  of  creditors 
to  be  valid  must  be  unconditional  and  with- 
out unwarrantable  delay  or  prejudice  to  their 
claims.  Owen  v.  Arvis,  26  N.  J.  L.  22.  See 
also  supra,  II,  A,  2. 

But  unless  the  stipulation  is  clearly  within 
the  rule  stated  in  the  text  the  assignment 
will  be  upheld.  Spaulding  v.  Strang,  38 
N.  Y.  9,  37  N.  Y.  135,  4  Transer.  App. 
(N.  Y.)  80  [reversing  32  Barb.  (N.  Y.)  235, 
affirming  36  Barb.  (N.  Y.)  310];  Oliver  Lee, 
etc.,  Bank  v.  Talcott,  19  N.  Y.  146;  Mayer  v. 
Pulliam,  2  Head  (Tenn.)  346. 

In  Mississippi,  where  the  common  law  pre- 
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ing  forbearance  in  the  enforcement  of  creditors'  claims,^  imposing  unreasonable 
terms,  such  as  assent  to  the  assignment  under  which  creditors  are  to  be  allowed 
to  participate  in  the  distribution  of  the  trust  f  und,^^  or  tending  to  coerce  the  cred- 
itors to  a  compromise  or  a  release  of  a  part  of  their  debts™  have  been  held  to 
render  the  assignment  void. 

B.  As  to  Release.  As  a  general  rule  a  stipulation  or  provision  in  the  assign- 
ment which  exacts  a  release  from  creditors  to  entitle  them  to  share  any  benelits  in 
the  estate  of  the  debtor  will  render  an  assignment  for  the  benefit  of  creditors 
void.'^^    Under  some  of  the  decisions,  however,  provisions  of  this  character  have 


vails,  a  debtor,  though  insolvent,  may  by  a 
trust  deed  prefer  part  of  his  creditors,  and 
having  a  right  to  determine  which  of  them 
shall  be  paid  may  dictate  the  terms  of  pay- 
ment.   Layson  v.  Rowan,  7  Rob.  (La.)  1. 

68.  Forbearance  to  enforce  claims. — Oliver- 
Finnie  Grocer  Co.  v.  Miller,  53  Mo.  App.  107; 
Moore  v.  Carr,  65  Mo.  App.  64;  Marsh  v. 
Bennett,  5  McLean  {U.  S.)  117,  16  Fed.  Cas. 
No.  9,110. 

69.  Unreasonable  conditions  as  to  partici- 
pation in  fund. —  Illinois. —  Hardin  v,  Os- 
borne, 60  111.  93. 

Louisiana. —  Underbill  v.  Townsend,  17  La. 
517. 

New  Hampshire. —  Fellows  v.  Greenleaf ,  43 
N.  H.  421;  Jefts  v.  Spaulding  [cited  in  Hurd 
V.  Silsby,  10  N.  H.  110]. 

Neio  York. — Berry  v.  Riley,  2  Barb.  (N.  Y.) 
307;  Riggs  v.  Murray,  2  Johns.  Ch.  (N.  Y.) 
565. 

Ohio.—  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  151. 

The  doctrine  that  assent  of  creditors  can- 
not be  required  by  a  provision  in  the  assign- 
ment as  a  prerequisite  to  their  participation 
in  the  trust  fund  is  limited  by  the  applica- 
tion of  the  rule  relating  to  the  necessity  of 
assent  to  or  acceptance  of  the  assignment  by 
the  creditors  in  order  to  constitute  a  valid 
and  operative  assignment.  [See  supra,  II,  F.'] 
Hence  it  has  been  held  in  some  jurisdictions 
that  a  valid  assignment  may  contain  a  pro- 
vision that  it  shall  be  for  the  benefit  of  such 
creditors  only  as  shall  become  parties  or  as- 
sent thereto  within  a  specified  time.  Finlay 
V.  Dickerson,  29  111.  9  (preferential  assign- 
ment) ;  Pearson  v.  Rockhill,  4  B.  Mon.  (Ky.) 
296;  Vernon  v.  Morton,  8  Dana  (Ky.J  247; 
National  Mechanics',  etc..  Bank  v.  Eagle  Sugar 
Refinery,  109  Mass.  38;  Keighler  v.  Nichol- 
son, 4  Md.  Ch.  86  [compare  Hollins  v.  Mayer, 
3  Md.  Ch.  343]  ;  T)edham  Bank  v.  Richards, 
2  Mete.  (Mass.)  105;  Read  v.  Baylies,  18 
Pick.  (Mass.)  497;  Hatch  v.  Smith,  5  Mass. 
42;  Vaughan  v.  Evans,  1  Hill  Eq.  (S.  C.) 
414.  It  has  also  been  held,  however,  that 
such  assignment  may  be  invalid  as  against 
the  dissenting  creditors  as  to  the  surplus  not 
needed  to  satisfy  the  claims  of  those  who 
have  become  parties  to  the  assignment.  Rus- 
sell V.  Woodward,  10  Pick.  (Mass.)  408;  Bor- 
den V.  Sumner,  4  Pick.  (Mass.)  265,  16  Am. 
Doc.  338.    See  also  swpra,  IV ;  V. , 

70.  Coercion  of  compromise  or  release. — 
Hoffman  v.  Mackall,  5  Ohio  St.  124,  64  Am. 


Dec.  637.  But  where,  by  an  arrangement  be- 
tween a  debtor  and  a  portion  of  his  creditors, 
the  former  assigned  his  property  to  trustees 
in  trust  for  his  creditors  generally,  and  the 
trustees,  in  consideration  of  the  assignment 
and  pursuant  to  the  arrangement,  personally 
bound  themselves  to  the  debtor  to  procure  for 
him  a  release  and  discharge  from  all  his  cred- 
itors, except  certain  ones  who  were  specified, 
it  was  held  that  the  assignment  was  not  con- 
ditional or  partial.  Hastings  v.  Belknap,  1 
Den.  (N.  Y.)  190.    See  also  infra,  VII,  B. 

71.  Rule  that  assignment  is  void. — Arkan- 
sas.—Collier  V.  Davis,  47  Ark.  367,  1  S.  W. 
684,  58  Am.  Rep.  758  [overruling  Clayton  v. 
Johnson,  36  Ark.  406,  38  Am.  Rep.  40] ;  Mc- 
Reynolds  v.  Dedman,  47  Ark.  347,  1  S.  W. 
552. 

Colorado. —  See  Duggan  v.  Bliss,  4  Colo. 
223,  34  Am.  Rep.  80. 

Connecticut. —  Ingraham  v.  Wheeler,  6 
Conn.  277. 

District  of  Columbia. —  Hayes  v.  Johnson, 
6  D.  C.  174. 

Florida. —  Howell  v.  Dixon,  21  Fla.  413,  58 
Am.  Rep.  673. 

Georgia. —  Johnson  v.  Farnum,  56  Ga.  144; 
Francis  v.  Herz,  55  Ga.  249;  Miller  v.  Conk- 
lin,  17  Ga.  430,  63  Am.  Dec.  248;  Ezekiel  v. 
Dixon,  3  Ga.  146. 

Illinois.— ^e^hiit  v.  Digby,  13  111.  387; 
Conkling  v.  Carson,  11  111.  503;  Ramsdell  v. 
Sigerson,  7  111.  78;  Howell  v.  Edgar,  4  111. 
417. 

Indiana. —  Butler  v.  Jaffray,  12  Ind.  504. 

Iowa. —  Sperry  v.  Gallaher,  77  Iowa  107, 
41  N.  W.  586. 

Maine. —  Vose  v.  Holcomb,  31  Me.  407; 
Pearson  v.  Crosby,  23  Me.  261.  But  see  infra, 
note  72. 

Massachusetts. —  Widgery  v.  Haskell,  5 
Mass.  144,  4  Am.  Dec.  41.  But  see  Hewlett 
V.  Cutler,  137  Mass.  285,  where  the  assign- 
ment was  upheld. 

Michigan. —  Hubbard  f.'.  McNaughton,  43 
Mich.  220,  5  N.  W.  293,  38  Am.  Rep.  176. 

Minnesota. —  McConnell  r.  Rakness,  41 
Minn.  3,  42  N.  W.  539;  May  v.  Walker.  35 
Minn.  194,  28  N.  W.  252. 

Missouri. — Brown  v.  Knox,  6  Mo.  302.  But 
compare  Jetiries  v.  Bleckmann,  86  Mo.  350, 
for  a  case  held  not  to  fall  within  the  rule 
that  a  deed  of  assignment  is  void  which,  eon- 
tains  a  stipulation  for  release, 

ISlcic  Hampshire. —  See  Hurd  v.  Silsby.  10 
N.  H.  108,  34  Am.  Dec.  142.  A  provision  that 
creditors  becoming  parties  shall  execute  re- 
leases of  all  their  debts  is  not  conclusive  evi- 
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denee  of  fraud.  Haven  v.  Eichardson,  5  N.  H. 
113. 

'New  Jersey. — See  Owen  v.  Arvis,  26  N.  J,  L. 
22. 

New  ^York. —  Renton  v.  Kelly,  49  Barb. 
(N.  Y.)  536  ;  Austin  v.  Bell,  20  Johns.  (N.  Y.) 
442,  11  Am.  Dec.  297;  Hyslop  v.  Clarke, -^14 
Johns.  (N.  Y.)  458;  Ames  r.  Blunt,  5  Paige 
(N.  Y. )  13;  Wakeman  v.  Grover,  4  Paige 
(N.  Y.)  23;  Mills  v.  Levy,  2  Edw.  (N.  Y.) 
183;  Armstrong  v.  Byrne,  1  Edw.  (N.  Y.) 
79.  But  see  Hastings  v.  Belknap,  1  Den. 
(N.  Y. )  190,  for  an  assignment  held  not  in- 
tended to  coerce  a  release  within  the  rule. 

OMo.— Hoffman  v,  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637;  Repplier  v.  Orrich,  7  Ohio, 
pt.  II,  246;  Atkinson  v.  Jordan,  5  Ohio  293, 
24  Am.  Dec.  281;  Barret  v.  Reed,  Wright 
(Ohio)  700;  Woolsey  v.  Urner,  Wright  (Ohio) 
606. 

Tennessee. —  Wilde  v.  Rawlings,  1  Head 
(Tenn.)  34. 

Texas. —  Bayne  v.  Denny.  1  Tex.  App.  Civ. 
Cas.  §  808.  But  see  contra,  under  statute, 
Mcllhenny  Co.  v.  Craddock,  68  Tex.  359,  4 
S.  W.  616. 

Wyoming. —  Ware  v.  Wanless,  2  Wyo.  144. 
Compare  Downes  v.  Parshall,  3  Wyo.  425,  26 
Pac.  994. 

United  States. —  Scale  v.  Vaiden,  4  Woods 
(U.  S.)  659,  10  Fed.  831;  The  Watchman,  1 
Ware  (U.  S.)  233,  29  Fed.  Cas.  No.  17,251. 
See  also  Curtain  v.  Talley,  46  Fed.  580.  Com- 
pare Stewart  v.  Spenser,  1  Curt.  (U.  S.)  157, 
23  Fed.  Cas.  No.  13.437,  1  Am.  L.  Reg.  520. 
See  also  infra,  note  72. 

England. —  Spencer  v.  Slater,  4  Q.  B.  D.  13. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  155. 

At  common  law,  an  assignment  which  pro- 
vides for  the  payment  of  such  creditors  only 
as  shall  release  their  claims,  and  for  the  pay- 
ment of  any  surplus  to  the  assignor,  is  void. 
May  V.  Walker,  35  Minn.  194,  28  N.  W.  252. 

Requiring  release  of  attachment  has  been 
held  to  be  within  the  rule.  Mackie  v.  Cairns, 
Hopk.  (N.  Y.)  373. 

Secret  agreement  stipulating  for  release 
has  been  held  to  be  a  part  of  the  assignment 
and  under  the  rule  to  render  the  latter 
fraudulent  and  void.  Spauiding  v.  Strang, 
36  Barb.  (N.  Y.)  310  [reversed  in  38  N.  Y. 
9,  37  N.  Y.  135,  4  Transcr.  App.  (N.  Y.)  80, 
distinguished  in  Haydock  v.  Coope,  53  N.  Y. 
68]. 

The  rule  does  not  apply,  however,  where 
the  clause  requiring  a  release  is  made  with 
the  consent  of  the  creditors  —  especially 
where  the  consent  is  obtained  before  the  as- 
signment is  made,  and  before  the  debtor's 
property  is  placed  beyond  the  reach  of  cred- 
itors (Powers  V.  Graydon,  10  Bosw.  (N.  Y.) 
630)  ;  or  where  the  creditors  are  subsequently 
released  from  the  condition  (Cohen  v.  Sum- 
mers, 54  Ga.  501)  . 

72.  Rule  that  provision  is  valid. — Alabama. 
—  Robinson  v.  Rapelye,  2  Stew.  (Ala.)  86. 

Maine. —  Doe  V.  Scribner,  41  Me.  277 ;  Todd 
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V.  Bucknam,  11  Me.  41;  Fox  v.  Adams,  5  Me. 
245.    But  see  supra,  note  71. 

Maryland. —  Coakley  v.  Weil,  47  Md.  277; 
Foley  V.  Bitter,  34  Md.  646;  Kettlewell  v. 
Stewart,  8  Gill  (Md^)  472.,  But  compare 
Albert  v.  Winn,  7  Gill  (Md.)  446;  Hollins  v. 
Mayer,  3  Md.  Ch.  343. 

North  Dakota. —  Bangs  v.  Fadden,  5  N.  D. 
92,  64  N.  W.  78. 

Pennsylvania.  —  Mechanics'  Bank  v.  Gor- 
man, 8  Watts  &  S.  (Pa.)  304;  Livingston  v. 
Bell,  3  Watts  (Pa.)  198;  McClurg  v.  Lecky,  3 
Penr.  &  W.  (Pa.)  83,  23  Am.  Dec.  64;  Lip- 
pincott  V.  Barker,  2  Binn.  (Pa.)  174,  4  Am. 
Dec.  433.  But  compare  Johns  v.  Bolton,  12 
Pa.  St.  339,  holding  that  an  assignment  which 
provides  for  a  release  is  voidable  at  the  elec- 
tion of  the  creditors. 

Rhode  Island. —  Smith  v.  Millett,  11  R.  I. 
528 ;  Dockray  v.  Dockray,  2  R.  I.  547.  Com- 
pare Spencer  v.  Jackson,  2  R.  I.  35. 

South  Carolina. —  Trumbo  v.  Hamel,  29 
S.  C.  520,  8  S.  E.  83;  Niolon  v.  Douglas,  2 
Hill  Eq.  (S.  C.)  443,  30  Am.  Dec.  368.  But 
see  Clarke  v.  Baker,  36  S.  C.  420,  15  S.  E. 
614;  Claflin  v.  Iseman,  23  S.  C.  416.  Where 
one  partner  assigns,  a  clause  requiring  cred- 
itors to  release  to  the  firm  as  well  as  to  him- 
self is,  it  seems,  unjust  and  unfair  to  the 
creditors.  Gadsden  v.  Carson,  9  Rich.  Eq. 
(S.  C.)  252,  70  Am.  Dec.  207. 

Texas.—  See  Kellogg  v.  Cayce,  84  Tex.  213, 
19  S.  W.  388. 

Vermont. —  Hall  V.  Denison,  17  Vt.  310, 
preferential  assignment. 

Virginia.  —  Gordon  v.  Cannon,  18  Gratt. 
(Va.)  387;  Phippen  v.  Durham,  8  Gratt.  (Va.) 
457;  Kevan  r.  Branch,  1  Gratt.  (Va.)  274; 
Skipwith  V.  Cunningham,  8  Leigh  (Va.)  271, 
31  Am.  Dec.  642. 

^Vest  Virginia. —  Clarke  v.  Figgins,  27 
W.  Va.  663. 

United  States. —  Brashear  v.  West,  7  Pet. 
(U.  S.)  608,  8  L.  ed.  801;  Heydock  v.  Stan- 
hope, 1  Curt.  (U.  S.)  471,  12  Fed.  Cas.  No. 
6,445;  Halsey  v.  Fairbanks,  4  Mason  (U.  S. ) 
206,  11  Fed.  Cas.  No.  5,964;  Pearpoint  v. 
Graham,  4  Wash.  (U.  S.)  232,  19  Fed.  Cas. 
No.  10,877.    See  also  supra,  note  71. 

All  of  debtor's  property  must  be  conveyed 
where  releases  by  creditors  are  stipulated 
for. 

Louisiana. —  Graves  v.  Roy,  13  La.  454,  33 
Am.  Dec.  568.  , 

Maryland. — Maughlin  v.  Tyler,  47  Md.  545 ; 
Barnitz  v.  Rice,  14  Md.  24,  74  Am.  Dec.  513; 
Green  v.  Trieber,  3  Md,  11.  The  burden  is 
upon  the  party  who  sets  up  the  deed  to  show 
that  it  embraces  all  the  property  of.  the 
grantor.  Sangston  v.  Gaither,  3  Md.  40; 
Keighler  v.  Nicholson,  4  Md.  Ch.  86. 

New  York. —  Seaving  v.  Brinkerhoff,  5 
Johns.  Ch.  (N.  Y.)  329. 

Pennsylvania. —  Weber  v.  Samuel,  7  Pa.  St. 
499.  But  see  Weiner  v.  Davis,  18  Pa.  St.  331, 
as  to  rule  since  the  act  of  1843.  Assignment 
stipulating  for  a  release  is  not  void,  as  not 
conveying  the  assignor's  whole  estate,  merely 
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or  not  thev  will  accept  such  condition  and  release  their  claims  must  be 
reasonable."^ 

VIII.  WHAT  LAW  GOVERNS. 
A.  In  General.    In  general  an  assignment  for  the  benefit  of  creditors  has  its 
requisites,  validity,  and  character  determined  by  the  law  of  the  state  authorizing 
it  in  force  at  the  date  of  the  assignment,'^*  or  in  its  absence  by  the  common  law,'^^ 
or  in  some  parts  of  the  United  States  by  the  civil  law.'^^    This  rule  holds,  not- 


for  the  reason  that  his  wife  did  not  join  to  re- 
lease her  dower.  Breitenbach  v.  Dungan,  5 
Pa.  L.  J.  Rep.  236. 

South  Carolina. — Gadsden  v.  Carson,  9  Rich. 
Eq.  ( S.  C.)  252,  70  Am.  Dec.  207 ;  Le  Prince 
V.  Guillemot,  1  Rich.  Eq.  (S.  C.)  187. 

United  States. — Dodd  v.  Martin,  5  McCrary 
(U.  S.)  53,  15  Fed.  338.  Compare  Stewart 
V.  Spenser,  1  Curt  (U.  S.)  157,  23  Fed.  Cas. 
No.  13,437,  1  Am.  L.  Reg.  520.  Contra,  Hal- 
sev  V.  Fairbanks,  4  Mason  (U.  S.)  206,  11 
Fed.  Cas.  No.  5,964. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  160. 

An  assignment  by  a  partnership  contain- 
ing a  stipulation  for  release  must  include  the 
firm  property  and  the  property  of  the  indi- 
viduals composing  it.  Citizens  F.,  etc.,  Ins.  Co. 
V.  Wallis.  23  Md.  175;  Hennessy  v.  Western 
Bank,  6  Watts  &  S.  (Pa.)  300,  40  Am.  Dee. 
560;  Focke  v.  Blum,  82  Tex.  436,  17  S.  W. 
770;  Orr,  'etc.,  Shoe  Co.  v.  Ferrell,  68  Tex. 
638,  5  S.  W.  490;  Cleveland  v.  Battle,  68 
Tex.  Ill,  3  S.  W.  681;  Donoho  v.  Fish,  58 
Tex.  164;  Gordon  v.  Cannon,  18  Gratt.  (Va.) 
387. 

Omission  to  include  an  equity  of  redemp- 
tion in  land,  the  encumbrances  on  which  were 
much  in  excess  of  its  value,  will  not  invali- 
date it,  though  it  contain  a  provision  requir- 
ing a  creditor  secured  to  release  a  part  of  his 
claim,  as  such  an  omission  is  no  evidence  of 
fraud  unless  it  is  of  such  an  amount  of  prop- 
erty as  to  indicate  an  intention  of  securing 
to  the  grantor  a  substantial  benefit.  Paul  v. 
Baugh,  8-5  Va.  955,  9  S.  E.  329. 

Particular  form  of  release  may  be  pre- 
scribed in  the  deed  of  assignment.  Bayne  v, 
Wylie,  10  Watts  (Pa.)  309. 

73.  Reasonable  time  for  acceptance. — 
Green  v.  Trieber,  3  Md.  1 1 ;  Mayer  v.  Shields, 
59  Miss.  107 ;  Owen  v.  Arvis,  26  N.  J.  L.  22 ; 
Curtain  v.  Talley,  46  Fed.  580;  Halsey  v. 
Fairbanks,  4  Mason  (U.  S.)  206,  11  Fed.  Cas. 
No.  5,964.    See  also  infra,  XIV,  B,  5,  b. 

If  a  creditor  fails  to  sign:  within  the  time 
mentioned  in  the  deed  but  has  impliedly  ac- 
quiesced he  is  in  equity  still  entitled  to  share 
under  the  assignment.  Owens  v.  Ramsdell, 
33  Ohio  St.  439;  Biron  v.  Mount,  24  Beav. 
642,  4  Jur.  N.  S.  43,  27  L.  J.  Ch.  191.  Con- 
tra, Easton  First  Nat.  Bank  v.  Smith,  133 
Mass.  26. 

Where  the  time  is  fixed  by  statute  it  may 

be  omitted.  New  York  City  Metropolitan 
Nat.  Bank  v.  Morehead,  38  N.  J.  Eq.  493.  In 
other  states  its  omission  has  been  held  fatal. 
Collier  V.  Davis,  47  Ark.  367,  1  S.  W,  684,  58 
Am.  Rep.  758;  Bickham  v.  Lake,  51  Fed.  892. 
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74.  Law  in  force  at  date  of  assignment. — 

Connecticut. —  Greene  v..  A.  &  W.  Sprague 
Mfg.  Co.,  52  Conn.  330. 

Georgia. —  Birdseye  v.  Underbill,  82  Ga. 
142,  7'S.  E.  863,  14  Am.  St.  Rep.  142,  2 
L.  R.  A.  99. 

Illinois. —  May  v.  Attleboro  First  Nat. 
Bank,  122  111.  551,  13  N.  E.  806. 

loioa. —  King  v.  Glass,  73  Iowa  205,  34 
N.  W.  820. 

Kentucky. —  Johnson  v.  Parker,  4  Bush 
(Ky.)  149. 

Louisiana. —  U.  S.  v.  U.  S.  Bank,  8  Rob. 
(La.)  262. 

Massachusetts. —  Burlock  v.  Taylor,  16 
Pick.  (Mass.)  335;  Daniels  v.  Willard,  16 
Pick.  (Mass.)  36. 

Minnesota. —  In  re  Paige,  etc..  Lumber  Co., 
31  Minn.  136,  16  N.  W.  700. 

Missouri. —  Brown  v.  Knox,  6  Mo.  302. 

New  York. —  Ackerman  v.  Cross,  40  Barb. 
(N.  Y.)  465;  Moore  v.  Willett,  35  Barb. 
(N.  Y.)  663;  Grady  v.  Bowe,  11  Daly  (  N.  Y.) 
259;  Howard  Nat.  Bank  v.  King,  10  Abb.  N. 
Cas.  (N.  Y.)  346. 

Pennsylvania. —  Law  V.  Mills,  18  Pa.  St. 
185. 

United  States. —  Barnett  v.  Kinney,  147 
U.  S.  476,  13  S.  Ct.  403,  37  L.  ed.  247;  Liver- 
more  V.  Jenckes,  21  How.  (U.  S.)  126,  16  L. 
ed.  55;  Caskie  v.  Webster,  2  Wall.  Jr.  (U.  S.) 
131,  5  Fed.  Cas.  No.  2,500;  Wickham  v.  Dil- 
lon, 29  Fed.  Cas.  No.  17,612,  2  West.  L. 
Month.  511. 

Effect  of  subsequent  statute.^  If  a  deed  of 
assignment  is  invalid  under  the  law  in  force 
at  the  time  it  was  made  a  subsequent  act  de- 
claring the  requisites  of  an  assignment  and  to 
which  the  deed  conforms  does  not  validate  it. 
Elliott  V.  Montell,  7  Houst.  (Del.)  194,  30 
Atl.  854.  Where  an  insolvent  law  repealed 
an  assignment  law  the  assignments  which  had 
been  made  stood.  Pleasant  Hill  Cemetery  r. 
Davis,  76  Me.  289;  Hamilton  v.  East  Texas 
F.  Ins.  Co.,  1  Tex.  App.  Civ.  Cas.  §  448. 

75.  By  the  common  law. —  Forbes  v.  Scan- 
nell,  13  Cal.  242;  Pleasant  Hill  Cemetery  r. 
Davis,  76  Me.  289;  Schroder  r.  Tompkins, 
58  Fed.  672.  In  Mayer  v.  Hellman,  91  U.  S. 
496,  23  L.  ed.  377,  it*  is  held  that  a  statiite  of 
Ohio  not  being  an  insolvent  law  in  any  proper 
sense  of  the  term  does  not  compel,  or  even  in 
terms  authorize,  assignments,  and  that  the 
common  law  determines  the  character  and 
validity  of  the  assignment,  and  the  statute 
enforces  the  trust  created  by  the  assignment. 

76.  Mexican  or  civil  law  determining. —  In 
Leitensdorfer  Webb,  1  N.  34.  tlie  valid- 
ity of  an  assignment  made  in  December,  1848, 
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withstanding  that  the  execution  and  dehverv  of  the  deed  of  assignnient  may  be 
elsewhere,'^^  or  because  the  assignment  may  not  be  held  valid,  in  its  entirety,  as  to 
property  situated  elsewhere.''^ 

B.  In  Case  of  Foreig"!!  Assig-nments — l.  Conflict  With  Policy  —  a.  In 
General.  Though  an  assignment,  as  such,  may  be  recognized  abroad  as  valid  it 
is  often  held  inoperative,  as  in  conflict  with  the  policy  of  the  law,  where  the 
rights  of  citizens  of  a  foreign  jurisdiction  are  affected  in  relation  to  property 
there  situated."^^ 

b.  Rule  as  to  Personalty  and  Realty.  The  rule  just  stated  is  almost  universal 
with  respect  to  real  estate,^^  but  the  weight  of  authority  is  otherwise  in  regard  to 
personal  property .^^ 


was  held  to  be  determined  by  the  Mexican 
law  as  modified  by  the  Kearney  code,  a  code 
promulgated  by  the  general  in  command  of 
the  military  department  of  New  Mexico  dur- 
ing the  war  between  the  United  States  and 
Mexico. 

77.  McKibbin  v.  Ellingson,  58  Minn.  205, 
59  N.  W.  1003,  49  Am.  St.  Rep.  499. 

78.  Watkins  v.  Wallace,  19  Mich.  57; 
Frink  v.  Buss,  45  N.  H.  325 ;  Tyler  f.  Strang, 
21  Barb.  (N.  Y.)  198. 

Right  of  resident  to  assail. —  A  citizen  of 
the  state  whose  laws  declare  the  assignment 
invalid  if  he  be  a  creditor  at  the  time  of  the 
assignment  mav  assail  same.  Hunt  v.  La- 
throp,  7  R.  I.  58. 

79.  Kansas  City  Packing  Co.  v.  Hoover,  1 
App.  Cas.   (D.  C.)   268;  Mason  v.  Strieker, 

37  Ga.  262;  J.  Walter  Thompson  Co.  v. 
Whitehed,  185  111.  454,  56  N.  E.  1106,  76  Am. 
St.  Rep.  51  [affirming  86  111.  App.  76]  ;  John- 
son V.  Parker,  4  Bush  (Ky.)  149;  Walter  i\ 
F.  E.  McAlister  Co.,  21  Misc.  (N.  Y.)  747, 
48  N.  Y.  Suppl.  26,  27  N.  Y.  Civ.  Proc.  33; 
Ayres  v.  Des  Portes,  56  S.  C.  544,  35  S.  E. 
218.  Compare  Fenton  v.  Edwards,  126  Cal.  43, 
58  Pac.  320,  77  Am.  St.  Rep.  141,  46  L.  R.  A. 
832;  Pitman  v.  Marquardt,  20  Ind.  App.  431, 
50  N.  E.  894;  Byers  v.  Tabb,  76  Miss. 
843,  25  So.  492;  Workum  v.  Caldwell,  67 
N.  Y.  Suppl.  1151;  Wright  v.  Youtsey,  5  Ohio 
N.  P.  57;  Zucker  v.  Froment,  5  Pa.  Dist  579; 
Carter-Battle  Grocer  Co.  v.  Jackson,  18  Tex. 
Civ.  App.  353,  45  S.  W.  615;  Security  Trust 
Co.  V.  Dodd,  173  U.  S.  624,  19  S.  Ct.  545,  43 
L.  ed.  835;  Noyes  v.  Neel,  lOO  Fed.  555,  40 
C.  C.  A.  539 ;  Stowe  v.  Belfast  Sav.  Bank,  92 
Fed.  90.    See  also  infra,  X,  K. 

Assignees  of  firm  in  different  states. — 
Where  the  member  of  an  insolvent  firm  which 
made  a  voluntary  assignment  in  Massachu- 
setts gave  a  mortgage  on  land  in  Maine  and 
assignees  were  appointed  in  both  states,  it 
was  held  that  inasmuch  as  the  mortgage  was 
valid  against  the  assignee  in  Maine  it  could 
not  be  avoided  by  the  assignee  in  Massachu- 
setts, though  if  the  property  had  been  situ- 
ated in  Massachusetts  it  would  have  been  held 
by  the  laws  of  the  latter  state  invalid.  Chip- 
man  V.  Peabody,  159  Mass.  420,  34  N.  E.  563, 

38  Am.  St.  Rep.  437. 

Void  where  made  —  Valid  where  property 
situate. —  Where  a  resident,  of  Rhode  Island 
made  an  assignment,  void  under  the  laws  of 
that  state,  conveying  land  thereby  in  Mis- 
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souri,  it  was  held  effectual  to  pass  title  to  the 
land  in  the  latter  state,  because  in  conformity 
with  its  assignment  law.  Attleboro  First 
Nat.  Bank  v.  Hughes,  10  Mo.  App.  7. 

80.  Realty.— Mason  v.  Strieker,  37  Ga. 
262;  Loving  v.  Pairo,  10  Iowa  282,  77  Am. 
Dec.  108;  Watson  t;.  Holden,  58  Kan.  657, 
50  Pac.  883;  Denny  v.  Bennett,  128  U.  S.  489, 
9  S.  Ct.  134,  32  L.  ed.  491.  See  also  Keane 
V.  Chamberlain,  14  App.  Cas.  (D.  C)  84. 

Setting  aside  where  made,  though  property 
elsewhere. —  Notwithstanding  that  rights  re- 
lating to  disposition  of  real  property  are  de- 
pendent upon  the  laws  of  the  country  where 
the  land  lies,  nevertheless  an  instrument  pur- 
porting to  convey  land  elsewhere  is  within 
reach  of  the  law  of  the  state  where  it  is 
made  and  may  be  set  aside  as  in  fraud  of  the 
citizens  of  that  state,  upon  the  principle  that 
every  country  has  the  inherent  right  to  pro- 
tect its  citizens  as  to  a  fraud  there  committed. 
DTvernois  v.  Leavitt,  23  Barb.   (N.  Y.)  63. 

Where  a  mortgage  conveys  substantially 
all  of  debtor's  property  it  is  or  is  not  con- 
strued to  be  a  general  assignment  as  may  or 
may  not  be  required  by  the  law  of  the  state 
where  the  land  is.  Danner  v.  Brewer,  69  Ala. 
191. 

81.  Personalty. — Greene  v.  A.  &  W.  Sprague 
Mfg.  Co.,  52  Conn.  330;  Tyler  v.  Strang,  21 
Barb.  (N.  Y.)  198;  Russell  v.  Tunno,  11 
Rich.  (S.  C.)  303;  Livermore  v.  Jenckes,  21 
How.  (U.  S.)  126,  16  L.  ed.  55;  Wickham  v. 
Dillon,  29  Fed.  Cas.  No.  17,612,  2  West.  L. 
Month.  511. 

Law  of  domicile  controls  as  to  personalty. 
— "  The  general  rule  of  inter-state  comity  is 
that  the  law  of  the  domicile  of  the  owner  of 
personal  property  and  choses  in  action  con- 
trols in  their  disposition  by  sale,  devise,  or 
assignment."  Benedict  v.  Steiglitz,  27  Ohio 
St.  365;  Fuller  v.  Steiglitz,  27  Ohio  St.  355, 
22  Am.  Rep.  312.  But  m  New  Jersey  it  is 
held,  however,  that  where  the  contract  sought 
to  be  enforced  is  injurious  to  the  state's  own 
interest,  or  to  that  of  its  citizens,  or  con- 
travenes its  policy,  this  rule  will  not  be  en- 
forced. Varnum  v.  Camp,  13  N.  J.  L.  326, 
25  Am.  Dec.  476.  And  where  Massachusetts 
creditors  attached  personal  property  in  that 
state  as  belonging  to  a  resident  of  Rhode 
Island  the  attachment  was  held  valid,  the 
court  not  adverting  in  its  opinion  to  any  dis- 
tinction between  land  and  personalty.  Pierce 
V.  O'Brien,  129  Mass.  314,  37  Am.  Rep.  360. 
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e.  Rule  as  to  Choses  in  Action.  As  to  clioses  in  action  and  credits  belonging 
to  the  debtor,  some  courts  npliold  the  assignment  in  a  foreign  jurisdiction  not- 
withstanding that  the  law  in  which  it  is  made  is  in  conflict  with  the  policy  of  the 
forum,^^  while  others,  in  liolding  the  assignment  void,  make  no  distinction  as 
regards  this  species  of  personal  propertj.^^ 

2.  Nonconformity  to  Law  of  Situs.  Besides  the  hindrance  to  a  foreign 
assignment,  because  of  contravention  of  policy  of  law,  is  that  of  its  being  exe- 
cuted and  acknowledged  not  in  conformity  to  the  law  of  the  foreign  state,^  or  of 
there  being  no  tiling  or  registration,^^  or  of  the  title  to  personal  property  not  pass- 
ing except  by  actual  change  of  possession,^^  but  the  fact  of  the  deed  of  assign- 
ment containing  no  schedule  of  debts  and  assets,  or  of  it  in  other  respects  not 
complying  with  local  law  as  to  form,  is  immaterial. ^'^ 


A  like  ruling  was  previously  made  where  the 
attachment  was  upon  shares  of  stock  in  a 
Massachusetts  corporation  held  by  a  non-resi- 
dent assignor.  Boyd  v.  Kockport  Steam  Cot- 
ton Mills,  7  Gray  (Mass.)  406.  Also  where 
debts  were  attached  under  trustee  process. 
Faulkner  v.  Hyman,  142  Mass.  53,  6  N.  E. 
846. 

Vessel  on  high  seas. —  Following  the  prin- 
ciple stated,  an  assignment,  valid  where  made, 
will  pass  title  to  a  vessel  at  sea,  so  tnat  on 
its  subsequent  arrival  at  the  port  of  a  state 
where  the  assignment  statute  is  in  conflict 
with  the  policy  of  the  law  of  that  state  it 
will  be  secure  from  attachment.  Moore  v. 
Willett,  35.  Barb.  (N.  Y.)  663;  Crape  v. 
"Kelly,  16  Wall.  (U.  S.)  610,  21  L.  ed.  430. 

Voluntary  distinguished  from  involuntary 
assignments. —  It  has  been  held  that  a  trans- 
fer of  personal  property  will  be  upheld  every- 
where in  a  voluntary,  as  contradistinguished 
from  a  bankrupt  or  involuntary,  assignment. 
Princeton  Mfg.  Co.  v.  White,  68  Ga.  96 ;  Paine 
V.  Lester,  44  Conn.  196,  26  Am.  Rep.  442.  See 
also  Egbert  v.  Baker,  58  Conn.  319,  20  Atl. 
466. 

82.  Debt  transferable  by  law  of  owner's 
domicile. —  Egbert  v.  Baker,  58  Conn.  319,  20 
Atl.  466;  Birdseye  v.  Underbill,  82  Ga.  142, 

1  S.  E.  863,  14  Am.  St.  Rep.  142,  2  L.  R.  A. 
99.  See  also  Fuller  v.  Steiglitz,  27  Ohio  St. 
355,  22  Am.  Rep.  312.    In  Caskie  v.  Webster, 

2  Wall.  Jr.  (U.  S.)  131,  5  Fed.  Cas.  No.  2,500, 
Grier,  J.,  says:  "A  debt  is  a  mere  incorpo- 
real right.  It  has  no  situs,  and  follows  the 
person  of  the  creditor.  A  voluntary  assign- 
ment of  it  by  the  creditor,  which  is  valid  by 
the  law  of  his  domicil,  whether  such  assign- 
ment be  called  legal  or  equitable,  will  operate 
as  a  transfer  of  the  debt,  which  should  be 
regarded  in  all  places.  In  America,  bankrupt 
or  involuntary  assignments  by  operation  of 
law,  have  not  been  considered  as  subject  to 
this  rule.  But  I  know  of  no  other  established 
exception  to  the  general  rule,  that  a  trans- 
fer of  personal  property,  valid  by  the  law 
of  the  owner's  domicil,  is  valid  everywhere." 

Foreign  corporation  —  Situs  of  debt. — 
Whore  a  Connecticut  insurance  company  was 
doing  business  in  New  York  under  a  statute, 
there  requiring  it  to  appoint  an  agent  upon 
whom  service  might  be  liad  sufficient  to  sup- 
port a  personal  judgment,  an  assignment  of 
a  debt  due  a  resident  of  New  York  protected 


the  corporation  in  its  state  where  chartered 
against  attachment.  Crouse  v.  Phoenix  Ins. 
Co.,  56  Conn.  176,  14  Atl.  82,  7  Am.  St.  Rep. 
298. 

83.  Boyd  v.  Rockport  Steam  Cotton  Mills, 
7  Gray  (Mass.)  406;  Ingraham  v.  Geyer,  13 
Mass.  146,  7  Am.  Dec.  132. 

84.  King  V.  Glass,  73  Iowa  205,  34  N.  W. 
820;  Houston  v.  Nowland,  7  Gill  &  J.  (Md.) 
480. 

85.  Law  of  situs  as  to  registration. —  An 

assignment  which  is  valid  in  the  state  where 
it  is  made  will  not  preclude  attachment  upon 
personal  property  in  New  York  by  creditors 
without  notice  of  the  assignment,  unless  it 
shall  have  been  recorded  in  the  county  in 
which  the  propertv  is  situated.  Warner  -y. 
Jaffray,  96  N.  Y.  248,  48  Am.  Rep.  616. 

Reducing  to  possession. —  Former  decisions 
in  the  New  York  courts  hold  that  if  the  as- 
signee had  reduced  property  to  possession  he 
can  hold  same  against  subsequent  attach- 
ments. Ockerman  v.  Cross,  54  N.  Y.  29; 
Howard  Nat.  Bank  v.  King,  10  Abb.  N.  Cas. 
(N.  Y.)  346. 

86.  Title  only  on  possession  taken. —  In 
Vermont  it  was  held  that  the  uniform  rule 
being  that  title  to  personal  property  did  not 
change  in  the  absence  of  a  complete  change 
of  possession  from  seller  to  buyer,  a  foreign 
assignment  did  not  prevent  attachment  as  to 
property  sitviated  in  Vermont  prior  to  the  as- 
signee taking  actual  possession.  Rice  v. 
Courtis,  32  Vt.  460,  78  Am.  Dec.  597. 

87.  Contract  element  in  assignment. —  In 
Birdseye  v.  Underbill,  82  Ga.  142,  7  S.  E.  863, 
14  Am.  St.  Rep.  142,  2  L.  R.  A.  99,  it  was 
held  that  failure  to  attach  schedule  of  debts 
arid  assets  as  required  by  statute  of  Georgia 
and  not  required  by  statute  of  New  York  was 
not  violative  of  the  policy  of  the  Georgia 
law,  as  such  was  not  a  contract  element  in 
the  assignment. 

Statutory  formalities  apply  to  domestic 
assignment. —  The  requirements  of  New  York 
statute,  as  to  the  filing  of  the  schedule,  as- 
signee's bond,  and  the  recording  of  the  as- 
signment in  the  county  where  the  debtor  re- 
sides have  no  application  to  f  reign  assign- 
ments, and  they  are  recognized  in  New  York, 
though  there  is  no  schedule,  bond,  or  registra- 
tion." Ockerman  r.  Cross.  54  N.  Y.  29.  See 
also  Williams  r.  Kemper  Hundlev,  etc.,  Drv 
Goods  Co.,  4  Okla.  145,  43  Pac.  *1148:  Haii- 
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IX.  WHEN  FRAUD  WILL  VITIATE. 

A.  In  General.  It  has  been  held  that  a  fraudulent  assignment  for  the  benefit 
of  creditors  is  a  nullity  and  confers  no  rights  on  the  assignee  or  the  creditors  ;  ^ 
this,  however,  is  stating  the  rule  too  broadly,  for  numerous  cases  hold  that  under 
certain  circumstances  the  effect  of  fraud  is  only  to  render  the  assignment  void- 
able   or  at  most  to  invalidate  it  in4)art,  not  in  toto.^ 

B.  What  Constitutes  Fraud —  l.  In  General.  To  render  an  assignment  for 
the  benefit  of  creditors  fraudulent  it  must  have  been  made  with  intent  to  defraud- 
or  must  contain  provisions  which  will  void  it,  although  made  with  an  honest 


ford  V.  Paine,  32  Vt.  442,  78  Am.  Dec.  586. 
Contra,  in  Kentucky,  where  it  was  held  that 
as  attaching  creditors  in  that  state  had  never 
assented  to  the  assignment  made  in  Ohio,  and 
as  the  trustee  under  the  assignment  had  never 
executed  bond  as  prescribed  by  Kentucky  law, 
the  assignment  could  not  prevail  over  the  at- 
tachment. Johnson  v.  Parker,  4  Bush  (Ky.) 
149. 

88.  Void  in  toto. — 7owa.— Wooster  v.  Stan- 
field,  11  Iowa  128. 

Kentucky. — Scott  v.  Strauss,  14  Ky.  L.  E«p. 
892  (even  though  the  effect  would  have  been 
to  cause  a  pro  rata  distribution  of  the  debtor's 
property  among  his  creditors)  ;  York  v.  Fer- 
rell,  14  Ky.  L.  Eep.  207. 

Maryland. —  Main  v.  Lynch,  54  Md.  658; 
Foley  v.-  Bitter,  34  Md.  646 ;  Sajigston  v.  Gai- 
ther,  3  Md.  40. 

Michigan. —  Pierson  f.  Manning,  2  Mich. 
445,  holding  that  if  an  assignment  be  fraudu- 
lent as  to  any  of  its  provisions  it  is  void  in 
toto  as  to  creditors  entitled  to  take  advan- 
tage of  the  fraud. 

Minnesota. — -Lester  v.  Getman,  28  Minn. 
93,  9  N.  W.  585. 

Few  York. —  White  v.  Benjamun,  3  Misc. 
(N.  Y.)  490,  23  N.  Y.  Suppl.  981  [affirmed,  in 
8  Misc.  (N.  Y.)  684,  28  N.  Y.  Suppl.  1148,59 
N.  Y.  St.  893]. 

North  Carolina. —  Stone  v.  Marshall,  52 
N.  C.  300  [overruled  in  Morris  v.  Pearson,  79 
N.  C.  253,  28  Am.  Rep.  315]. 

Ohio. —  Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 

Tennessee. —  Solinsky  v.  Lincoln  Sav.  Bank, 
85  Tenn.  368,  4  S.  W.  836. 

Texas. —  Humphries  v.  Freeman,  22  Tex. 
45;  Simon  v.  Ash,  1  Tex.  Civ.  App.  202,  20 
S.  W.  719.  But  see  Burnham  v.  Logan,  88 
Tex.  1,  29  S.  W.  1067,  construing  Sayles'  Stat. 
Tex.  art.  65f. 

Virginia. —  Gait  v.  Calland,  7  Leigh  (Va.) 
594,  holding  that  where  an  assignment  is 
tainted  with  either  moral  or  legal  fraud  the 
property  does  not  pass  but  remains  in  the 
debtor,  liable  to  the  execution  of  those  cred- 
itors who  have  not  assented  to  the  assign- 
ment. 

United  States. —  Bickham  v.  Lake,  51  Fed. 
892. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §  456.  See  also  supra,  II, 
G,  3. 

Fraudulent  and  void  assignment  is  not 
cured  where,  pending  a  suit  by  the  other 
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creditors  to  set  it  aside,  the  assignee  offers  to 
give  up  the  property  on  being  paid  his  own 
claim.  Humphries  v.  Freeman,  22  Tex.  45. 
So  where  a  partner  assigning  the  firm  prop- 
erty for  the  benefit  of  creditors  fraudulently 
transferred  firm  assets  in  payment  of  an  in- 
dividual debt,  a  subsequent  attempt  at  resto- 
ration of  the  proceeds  of  sale  of  such  prop- 
erty will  not  validate  the  assignment.  Fried- 
burgher  V.  Jaberg,  20  Abb.  N.  Cas.  (N.  Y.) 
279. 

Fraudulent  assignments  are  not  so  abso- 
lutely void  that  the  parties  may  not  lose 
their  right  of  complaint  by  waiver  or  acqui- 
escence. Blake  v.  Hubbard,  45  Mich.  1,  7 
N.  W.  204.  On  the  other  hand  all  persons  at- 
tempted to  be  secured  in  a  deed  of  trust 
fraudulent  on  its  face,  who  claim  a  benefit 
under  it,  become  particeps  criminis  and  are 
precluded  from  such  benefit.  Palmer  v. 
Giles,  58  N.  C.  75. 

The  fact  that  the  property  can  be  sold  to 
better  advantage  under  the  assignment  than 
on  execution  does  not  affect  the  invalidity  of 
the  assignment  tor  fraud.  Knight  v.  Packer, 
12  N.  J.  Eq.  214,  72  Am.  Dec.  888. 

When,  upon  the  face  of  an  assignment,  or 
by  proof  aliunde,  it  appears  to  have  been 
made  with  intent  to  hinder  or  delay  cred- 
itors, it  affords  no  protection  to  the  assignee 
against  an  execution  against  the  debtor.  Ma- 
Connell  v.  Sherwood,  61  How.  Pr.  (N.  Y.)  67. 

89.  Voidable.—  Blake  v.  Hubbard,  45  Mich. 
1,  7  N.  W.  204;  Matter  of  Ginsberg,  21  N.  Y. 
App.  Div.  525,  48  N.  Y.  Suppl.  697;  Hone  v. 
Woolsey,  2  Edw.  (N.  Y.)  289;  Hone  V.  Henri- 
quez,  2  Edw.  (N.  Y.)  120  [affirmed  in  13 
Wend.  (N.  Y.)  240,  27  Am.  Dec.  204];  Ver- 
non V.  Upson,  60  Wis.  418;  19  N.  W.  400. 

90.  Void  in  part. — Lazarus  v.  Camden  Nat. 
Bank,  64  Ark.  322,  42  S.  W.  412;  Woodson  v. 
Carson,  135  Mo.  521,  35  S.  W.  100-5,  37  S.  W. 
197;  Pinneo  v.  Hart,  30  Mo.  561,  77  Am.  Dec. 
625 ;  Hardcastle  v.  Fisher,  24  Mo.  70 ;  Morris 
V.  Pearson,  79  N.  C.  253,  28  Am.  Rep.  315 
[overruling  Stone  v.  Marshall,  52  N.  C.  300]  ; 
Palmer  v.  Giles,  58  N.  C.  75;  Bloch  v.  Spru- 
ance,  12  Tex.  Civ.  App.  309,  33  S.  W.  1002; 
Muse  V.  Chancy,  (Tex.  Civ.  App.  1895)  30 
S.  W.  374;  Louisiana  Sugar  Eefining  Co.  v. 
Harrison,  9  Tex.  Civ.  App.  141,  29  S.  W.  500 ; 
Craig  V.  Hoge,  95  Va.  275,  28  S.  E.  317. 

As  to  creditor  or  creditors  defrauded,  a 
fraudulent  assignment  is  void.  Vernon  v. 
Upson,  60  Wis.  418,  19  N".  W.  400.  And  a 
provision  in  an  assignment  for  the  benefit 
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intent.^^  The  fraudulent  character  of  an  assignment  must  be  ascertained  from 
the  instrument  itself  or  from  the  circumstances  attendant  upon  the  transaction. 

2.  ASSIGNOR'S  Intent  —  a.  In  General.  The  acts  and  intention  of  the  party 
executing  the  deed  give  it  its  character,^^  and  whether  or  not  a  fraudulent  inten- 
tion existed  is  to  be  determined  by  the  intent  of  the  assignor  and  his  contempo- 
raneous fraudulent  acts  are  evidence  of  such  intention.^^ 

b.  To  Compel  Compromise.  There  must  be  no  attempt  on  the  part  of  the 
assignor  to  coerce  creditors  in  a  voluntary  assignment ;    hence  an  assignment  will 


of  creditors  which  defrauds  a  creditor  as  to 
a  part  of  his  demand  is  as  fatal  as  if  the 
fraudulent  intent  covered  the  whole  debt. 
Vernon  i\  Upson,  60  Wis.  418,  i9  N.  W.  400. 

The  fraud  of  one  or  more  of  the  creditors 
will  not  defeat  a  voluntary  assignment,  or 
render  it  ineffectual  as  to  the  other  creditors. 
Hardcastle  v.  Fisher,  24  Mo.  70. 

91.  Townsend  v.  Stearns,  32  N.  Y.  209; 
Bishop  V.  Halsey,  3  Abb.  Pr.  (N.  Y.)  400, 
13  How.  Pr.  (N.  Y.)  154;  Means  v.  Mont- 
gomery, 23  Fed.  421. 

An  assignment  will  not  be  subverted  be- 
cause its  language  admits  of  a  construction 
consistent  with  a  fraudulent  intent,  if  it  is 
not  plainly  inconsistent  with  an  honest  pur- 
pose and  a  lawful  act.  Townsend  v.  Stearns, 
32  N.  Y.  209 ;  Lestor  v.  Pollock,  3  Rob.  (N.  Y.> 
691. 

92.  U.  S.  Bank  v\  Huth,  4  B.  Mon.  (Ky.)  423 ; 
Pitts  Agricultural  Works  v.  Smelser,  87  Md. 
493,  40  Atl.  56;  Wilson  v.  Harris,  19  Mont. 
69,  47  Pac.  1101,  21  Mont.  374,  54  Pac.  46; 
Billings  V.  Parsons,  17  Utah  22,  53  Pac.  730. 
See  also  infra,  IX,  B,  3,  4,  5. 

93.  Acts  and  intention  of  assignor  govern. 
—  U.  S.  Bank  v.  Huth,  4  B.  Mon.  (Kv.)  423; 
Baldwin  f.  Peet,  22  Tex.  708,  75  Am.  Dec.  806 ; 
Adler  v.  Ecker,  1  McCrary  (U.  S.)  256,  2  Fed. 
126.  Where,  in  a  suit  to  set  aside  an  as- 
signment for  the  benefit  of  creditors,  the  deed 
appears  valid  upon  its  face,  but  evidence 
aliunde  discloses  facts  which  will  operate  to 
hinder  and  delay  creditors,  this  is  sufficient 
to  avoid  the  deed  in  toto,  without  proof  of  an 
actual  covinous  intent.  Marks  v.  Bradley,  69 
Miss.  1,  10  So.  922;  Fuller  v.  Williamson,  14 
How.  Pr.  (N.  Y.)  289.  See  also  infra,  IX, 
B,  2,  b,  c. 

Fraudulent  intent  in  respect  to  creditors 

means  that  the  debtor's  design  was  to  hinder 
and  delay  his  creditors  and  this  must  be  es- 
tablished by  satisfactory  evidence.  Nicholson 
V.  Leavitt,  4  Sandf.  (N.  Y.)  252.  The  fact 
that  an  assignment  was  executed  on  the  same 
day  that  a  judgment  creditor,  seeking  to  set 
it  aside,  recovered  his  verdict,  is  not  con- 
clusive proof  that  it  was  made  with  the  de- 
sign to  defeat  the  recovery.  Jackson  v.  Cor- 
nell, 1  Sandf.  Ch.  (N.  Y.)  348. 

That  an  assignment  was  made  in  anticipa- 
tion of  an  attachnient  does  not  of  itself  show 
an  intent  to  hinder  and  delay  creditors. 

Kentucky. —  Moore  v.  Stege,  12  Ky.  L.  Rep. 
469. 

Maine.—  Pike  v.  Bacon,  21  Me.  280,  38  Am. 
Dec.  259. 

Michigan. —  Hollister  v.  Loud,  2  Mich.  309. 


'New  York. —  Davis  v,  Howard,  73  Hun 
(N.  Y.)  347,  26  N.  Y.  Suppl.  194,  55  N.  Y. 
St.  762;  Gillott  V.  Redlich,  50  Hun  (N.  Y.) 
390,  3  N.  Y.  Suppl.  325,  20  N.  Y.  St.  893 
[affirmed  in  117  IN.  Y.  629,  22  N.  E.  1128,  26 
N.  Y.  St.  980];  McClure  v.  Goodenough,  12 
N.  Y.  Suppl.  459,  19  N.  Y.  Civ.  Proc.  191. 

Texas. —  Johnson  v.  Robinson,  68  Tex.  399, 

4  S.  W.  625;  Bailey  v.  Mills,  27  Tex.  434; 
Baldwin  v.  Peet,  22  Tex.  708,  75  Am.  Dec. 
806. 

United  States. —  Olney  v.  Tanner,  10  Fed. 
101. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  40. 

To  defeat  an  assignment  good  upon  its 
face  the  fraudulent  intent  must  have  ex- 
isted at  the  time  of  the  making  of  the  assign- 
ment. Main  v.  Lynch,  54  Md.  658;  Gates  v. 
Labeaume,  19  Mo.  1:7;  Mathews  v.  Poultney, 
33  Barb.  (N.  Y.)  127;  Wilson  v.  Forsyth,  24 
Barb,  (N.  Y.)  105. 

94.  What  does  not  constitute  fraudulent 
intent. —  Arkansas. —  Worthen  v.  Griffith,  59 
Ark.  562,  28  S.  W.  286.  43  Am.  St.  Rep.  50. 

Iowa. —  Bradley  v.  Bischel,  81  Iowa  80,  46 
N.  W.  755. 

Maryland. —  Horwitz  v.  Ellinger,  31  Md. 
492. 

Neto  York. —  Casey  v.  Janes,  37  N.  Y.  608, 

5  Transcr.   App.    (N.   Y.)    327;  Davis 
Howard,  73  Hun  (N.  Y.)  347,  26  N.  Y.  Suppl. 
194,  55  K  Y.  St.  762;  Wilson  v.  Forsyth.  24 
Barb.  (K  Y.)  105;  Bishop  v.  Halsey,  3  Abb. 
Pr.  (N.  Y.)  400,  13  How.  Pr.  (N.  Y.)  154. 

Ohio. —  Thomas  v.  Talmadge,  16  Ohio  St. 
433. 

Texas. —  Bailey  v.  Mills,  27  Tex.  434. 
United  States. —  Olney  v.  Tanner,  10  Fed. 
101. 

See  also  infra,  IX,  C. 

95.  Attempt  to  coerce. —  Albert  v.  Winn, 
7  Gill  (Md.)  446;  Wilson  v.  Ferguson,  10 
How.  Pr.  (N.  Y.)  175;  Hoffman  r.^Mackall, 
5  Ohio  St.  124,  64  Am.  Dec.  637. 

To  secure  extension  of  time. —  An  assign- 
ment executed  by  a  solvent  debtor  for  the 
purpose  of  securing  an  extension  of  time  is 
held  to  be  fraudulent. 

Illinois. —  Goodner  v.  Commercial  Nat. 
Bank,  95  111.  298. 

Kentucky. —  Grinstead  r.  Richardson,  12 
Ky.  L.  Rep.  798. 

Michigan. —  Baldwin  v.  Buckland,  11  Mich. 
389. 

Neio  York. —  Kellogg  v.  Slawson,  15  Barb. 
(N.  Y.)  56. 
Wisconsin. — Bates  v.  Ableman,  13  Wis.  644. 

[IX.  B.  2.  b] 
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be  set  aside  as  fraudulent  where  it  appears  that  it  was  made  in  furtherance  of  a 
scheme  to  obtain  an  advantageous  settlement,^®  to  force  a  compromise,^'^  or  to  com- 
pel creditors  to  enter  into  a  composition.^^ 

,  e.  To  Defraud,  Hinder,  or  Delay  Creditors.  The  intent  of  the  assignor  in 
making  a  general  assignment  for  the  benefit  of  his  creditors  must  be  an  honest 
one  and  free  from  suspicion.^^  And  an  assignment  made  by  a  debtor  with  intent 
on  his  part,  or  in  pursuance  of  an  intent  on  his  part/  to  defraud,  hinder,  and 
delay  his  creditors  in  the  collection  '^of  their  claims  is  invalid,^  whether  such 


96.  Intent  to  obtain  advantageous  settle- 
ment.—  Bank  of  Commerce  v.  Payne,  86  Ky, 
446,  10  Ky.  L.  Rep.  43,  8  S.  W.  856. 

97.  To  force  compromise. —  Kentucky.-  — 
Bank  of  Commerce  v.  Payne,  86  Ky.  446,  10 
Ky.  L.  Rep.  43,  8  S.  W.  856.  But  the  fact 
that  the  assignor,  when  he  made  the  assign- 
ment, expected  and  hoped  to  compromise  with 
Tiis  creditors,  did  not  vitiate  tho  assignment. 
Moore  v.  Stege,  93  Ky.  27,  13  Ky.  L.  Rep.  948, 
18  S.  W.  1019. 

Massachusetts. —  Bowles  v.  Graves,  4  Gray 
(Mass.)  117. 

Minnesota. —  Bennett  v.  Ellison,  23  Minn. 
242. 

New  York.— Work  v.  Ellis,  50  Barb.  (N.  Y.) 
512. 

Ohio. —  Hoffman  v.  Mackall,  5  Ohio  St. 
124,  64  Am.  Dec.  637. 

Wisconsin. —  Backhaus  v.  Sleeper,  66  Wis. 
68,  27  N.  W.  409.  But  the  fact  that  an  as- 
signment is  made  with  the  secret  purpose,  on 
the  part,  of  the  assignor,  to  force  his  creditors 
to  compromise,  does  not  render  it  void,  as  a 
conveyance  made  with  intent  to  hinder  or  de- 
lay creditors.  Killman  v.  Gregorv,  91  Wis. 
478,  65  N.  W.  53. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  152. 

98.  To  compel  composition. —  South  Dan- 
vers  Nat.  Bank  v.  Stevens,  5  N.  Y.  App.  Div. 
392,  39  N.  Y.  Suppl.  298.  But  the  mere  fact 
that  after  an  assignment  for  the  benefit  of 
creditors  the  assignors,  at  the  suggestion  of 
some  of  the  creditors,  proposed  a  composition 
with  creditors,  has  no  tendency  to  show  that 
the  assignment  was  made  merely  to  coerce  a 
settlement.  Van  Bergen  r.  Lehmaier,  72 
Hun  (N.  Y.)  304,  25  N.  Y.  Suppl.  356,  55 
N.  Y.  St.  532. 

99.  Honest  intent.— Powles  v.  Dilley,  2 
Md.  Ch.  119;  Wilson  v.  Ferguson,  10  How. 
Pr.  (N.  Y.)  175. 

13  Eliz.  c.  5,  the  English  statute  against 
fraudulent  conveyances,  has  been  reenacted  in 
terms  or  nearly  so  by  the  legislatures  of  sev- 
eral of  the  states  and  has  been  universally 
adopted  in  this  country  as  a  basis  of  our 
jurisprudence  on  other  subjects.  4  Kent 
Comm.  510;  Story  Eq.  Jur.  §  353.  This  stat- 
ute, both  in  England  and  in  the  United 
States,  has  always  received  a  liberal  construc- 
tion. Cadogan  v.  Kennett,  2  Cowp.  432; 
Piatt  V.  Lock,  Plowd.  36;  U.  S.  v.  Hooe,  3 
Cranch  (U.  S.)  73,  2  L.  ed.  370.  It  is  partly 
remedial  and  partly  penal  but  notwithstand- 
ing this  double  quality  the  two  opposite  prin- 
ciples of  construction  have  been  held  to  ap- 
ply.    "  Statutes  against  frauds  are  to  be 

[IX,  B,  2,  b] 


liberally  and  beneficially  expounded.  This 
may  seem  a  contradiction  to  the  last  rule 
[that  penal  statutes  are  to  be  construed 
strictly]  -;  most  statutes  against  frauds  being 
in  their  consequences  penal.  But  this  differ- 
ence is  here  to  be  taken:  where  the  statute 
acts  upon  the  offender,  and  inflicts  a  penalty, 
as  the  pillory  or  a  fine,  it  is  then  to  be  taken 
strictly;  but  when  the  statute  acts  upon  the 
offence,  by  setting  aside  the  fraudulent  trans- 
action, here  it  is  to  be  construed  liberally." 
1  Bl.  Comm.  88,  89. 

1.  Main  v.  Lynch,  54  Md.  658. 

2.  Invalidates  assignment. —  loiva. — ^Woos- 
ter  V.  Stanfield,  11  Iowa  128. 

Kansas. —  Smith  v.  Hunter,  4  Kan.  App. 
377,  45  Pac.  911. 

Kentucky. —  U.  S.  Bank  v.  Huth,  4  B.  Mon. 
(Ky.)  423;  Vernon  v.  Morton,  8  Dana  (Ky.) 
247;  Pitts  v.  Vilev,  4  Bibb  (Ky.)  446;  York 
V.  Terrell,  14  Ky.  L.  Rep.  207;  Scott  v. 
Strauss,  14  Ky.  L.  Rep.  892  (holding  that 
an  assignment  made  with  a  fraudulent  intent 
is  invalid,  though  it  would  have  resulted  in  a 
pro  rata  distribution  of  the  debtor's  property 
among  the  creditors)  ;  Robberts  v.  Nicklies, 
10  Ky.  L.  Rep.  364.  But  see  contra,  by  stat- 
ute, Maskovitz  -y.  Simon,  (Ky.  1901)  62 
S.  W.  871. 

Maryland. —  Main  v.  Lynch,  54  Md.  658 ; 
Maughlin  v.  Tyler,  47  Md.  545;  Foley  v. 
Bitter,  34  Md.  646.  To  render  an  assign- 
ment valid  under  13  Eliz.  c.  5,  it  is  not  enough 
to  show  that  it  was  made  for  a  valuable  con- 
sideration. It  must  also  be  bona  fide.  Powles 
r.  Dilley,  2  Md.  Ch.  119. 

Minnesota. —  Lesher  v.  Getman,  28  Minn. 
93,  9  N.  W.  585;  Burt  v.  McKinstry,  4  Minn. 
204,  77  Am.  Dec.  507.  But  see  Matter  of 
Mann,  32  Minn.  60,  19  N.  W.  347,  holding 
that  an  assignment  under  the  insolvent  law 
[Laws  (1881),  c.  148],  under' which  all  the 
debtor's  unexempt  property  passes  by  the  as- 
signment, and  the  assignee  is  invested  with 
power  to  attack  fraudulent  preferences  and 
conveyances,  is  not  avoided  by  the  fraudulent 
intent  of  the  assignor  in  making  it. 

Mississippi. —  Henderson  v.  Downing,  24 
Miss.  106. 

Missouri. —  Van  Frank  v.  Walther,  84  Mo. 
App.  472.  ; 

NeiD  Hampshire. —  See  Dalton  v.  Currier, 
40  N.  H.  237. 

New  Jersey. —  North  Ward  Nat.  Bank  v. 
Conklin,  51  N.  J.  Eq.  7,  26  Atl.  678;  Knight 
V.  Packer,  12  N.  J.  Eq.  214,  72  Am.  Dec.  388. 

New  York.—  Ogden  v.  Peters,  21  N.  Y.  23, 
78  Am.  Dec.  122 ;  Wilson  v.  Forsyth,  24  Barb. 
(N.  Y.)    105;  Fox  v.  Heath,  21  How.  P'r. 
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fraudulent  intent  is  of  a  primary  or  secondary  character.^  But  the  hindrance 
and  delay  to  creditors  in  the  enforcement  of  tlieir  legal  remedies,  which  results 
necessarily  from  the  making  of  an  assignment,  is  not  considered  to  be  fraudulent 
or  illegal,  and  in  no  way  impeaches  the  hona  fides  of  an  assignment.^  The  fact 
that  an  assignment  to  certain  preferred  creditors  may  hinder  and  delay  other 
creditors  in  the  enforcement  of  their  demands  will  not  render  the  deed  fraudulent.^ 
d.  Necessity  of  Assignee's  Knowledge.  In  some  states  it  is  held  that  a 
fraudulent  intent  on  the  part  of  the  assignor  will  avoid  the  assignment  though  the 
assignee  is  not  chargeable  with  knowledge.^    In  other  states  it  has  been  held  that 


(N.  Y.)  384.  See  also  Bagley  v.  Bowe,  105 
N.  Y.  171,  11  N.  E.  386,  59  Am.  Rep.  488; 
Gasherie  v.  Apple,  14  Abb.  Pr.  (N.  Y.)  64. 

North  Carolina. —  Barber  v.  Buflfaloe,  122 
N.  C.  128,  29  S.  E.  336. 

Texas. —  Bailey  v.  Mills,  27  Tex.  434 ;  York 
V.  Le  Gierse,  1  Tex.  App.  Civ.  Cas.  §  1327. 

Vermont. —  Stiekney  v.  Crane,  35  Vt.  89, 
holding  that  an  assignment  made  with  the 
purpose  on  the  part  of  the  assignor  of  pre- 
venting a  particular  creditor  from  getting 
payment  of  his  debt  is  fraudulent  and  void 
as  against  such  creditor,  although  the  same 
result  would  have  been  produced  by  the  as- 
signment if  made  with  an  honest  purpose. 

United  States.— M.  lyin  v.  Wert,  19  Fed. 
721;  Olney  v.  Tanner,  10  Fed.  101.  But  com- 
pare Burton  v.  Platter,  53  Fed.  901,  10  U.  S. 
App.  657,  4  C.  C.  A.  95 ;  Porter  v.  James,  67 
Fed.  21,  30  U.  S.  App.  260,  14  C.  C.  A.  229. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  424. 

3.  Refining  Co.  v.  Harrison,  9  Tex.  Civ. 
App.  141,  29  S.  W.  500.  Compare  Mathews 
V.  Poultney,  33  Barb.  (N.  Y.)  127,  wherein 
it  is  said  that  the  only  intent  that  has  any- 
thing to  do  with  the  validity  of  ati  assign- 
ment is  the  intent  of  the  assignor  at  the 
time  of  making  it  —  the  intent  with  which,  or 
to  carry  out  which,  it  was  made.  An  assign- 
ment made  with  intent  to  defraud  creditors 
cannot  stand  as  against  atiy  creditor  who  is 
thereby  defrauded  whether  the  intent  was 
specially  to  defraud  him  or  not,  and  whether 
or  not  such  creditor  may  have  a  right  to  sue 
some  other  person  for  the  debt.  Clark  v. 
MacDonald,  62  Hun  (N.  Y.)  149,  16  N.  Y. 
Suppl.  493,  41  N.  Y.  St.  753. 

4.  Incidental  hindrance  or  delay. —  Illinois. 
—  Myers  v.  Kinzie,  26  HI.  36. 

Indiana. —  Chandler  v.  Caldwell,  17  Ind. 
256. 

Kentucky. —  U.  S.  Batik  v.  Huth,  4  B.  Mon. 
(Ky.)  423. 

Maryland. —  Maughlin  v.  Tyler,  47  Md.  545. 

Michigan. —  Hollister  v.  Loud,  2  Mich.  309. 

Missouri. —  Hazell  v.  Tipton  Bank,  95  Mo. 
GO,  8  S.  W.  173,  6  Am.  St.  Rep.  22. 

New  Jersey. —  Arnold  V.  Hagerman,  45 
N.  J.  Eq.  186,  17  Atl.  93,  14  Am.  St.  Rep.  712. 

New  Yor/c— Hauselt  v.  Vilmar,  76  N.  Y. 
630  [affirming  43  N.  Y.  Super.  Ct.  574.  2  Abb. 
N.  Cas.  (N.  Y.)  222];  Welles  v.  March,  30 
N.  Y.  344;  Silver  Creek  Bank  v.  Talcott,  22 
Barb.  (N.  Y.)  550;  Nicholson  v.  Leavitt,  4 
Sandf.  (N.  Y.)  252. 

Ohio.—  Hoffman  v.  Mackall,  5  Ohio  St.  124, 


64  Am.  Dec.  637;  Armstrong  v.  Grannis,  4 
Ohio  Dec.  (Reprint)  54,  Clev.  L.  Rec.  71. 

Tennessee. —  Hefner  v.  Metcalf,  1  Head 
(Tenn.)  577. 

Texas.—  Bailey  v.  Mills,  27  Tex.  434. 

United  States. —  Reed  v.  Mclntyre,  98  U.  S. 
507,  25  L.  ed.  171;  Means  v.  Montgomery,  23 
Fed.  421. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  40. 

5.  Delay  due  to  preferences. —  Worthen 
Griffith,  59  Ark.  562,  28  S.  W.  286,  43  Am. 
St.  Rep.  50;  U.  S.  Bank  v.  Huth,  4  B.  Mon. 
(Ky.)   423;   Strauss  v.  Rose,  59  Md.  525; 
Horwitz  V.  Ellinger,  31  Md.  492. 

6.  Assignee  need  not  have  knowledge.— 
Indian  Territory. —  Before  it  will  be  held 
that  the  assignee  should  have  instituted  such 
atl  investigation,  it  must  appear  that,  at  the 
time  of  the  execution  of  the  assignment,  he 
was  in  possession  of  some  fact  or  circum- 
stance that  would  of  itself  suggest  the  fraud. 
Martin-Brown  Co.  v.  Morris,  1  Indian  Terr. 
495,  42  S.  W.  423. 

Iowa. —  Lampson  v.  Arnold,  19  Iowa  479 ; 
Ruble  V.  McDonald,  18  Iowa  493. 

Kansas. —  Hairgrove  v.  Millington,  8  Kan. 
480;  Smith  v.  Hunter,  4  Kan.  App.  377,  45 
Pae.  911. 

Maryland.— Foley  v.  Bitter,  34  Md.  646. 
But  see  Ferrall  v.  Farnen,  67  Md.  V6,  5  Atl. 
622,  8  Atl.  819. 

Michigan. — Flanigan  v.  Lampman,  12  Mich. 
58.  Compare  Parsell  v.  Patterson,  47  Mich. 
505,  UN.  V/.  291;  Pier  son  v.  Manning,  2 
Mich.  445;  Hollister  v.  Loud,  2  Mich.  309. 

Minnesota. —  Bennett  v.  Ellison,  23  Minn. 
242.    See  also  Gere  v.  Murray,  6  Minn.  305. 

Mississippi. —  Craft  v.  Bloom,  59  Miss.  69, 
42  Am.  Rep.  351 ;  Harney  v.  Pack,  4  Sm.  &  M. 
(Miss.)  229. 

New  York. —  Loos  v.  Wilkinson,  110  N.  Y. 
195,  18  N.  E.  99,  18  N.  Y.  St.  110,  1  L.  R.  A. 
250;  Griffin  v.  Marquardt.  17  N.  Y.  28:  Ken- 
nedy V.  Wood,  52  Hun  (N.  \.)  46,  4  N.  Y. 
Suppl.  758,  22  N.  Y.  St.  132;  Talcott  v.  Hess, 
31  Hun  (N.  Y.)  282,  4  N.  Y.  St.  62;  Cuvler 
t).  McCartney,  33  Barb.  (N.  Y.)  165:  Wilson 
V.  Forsyth,  24  Barb.  (N.  Y.)  105;  Rathbun  v. 
Flatner,  18  Barb.  (N.  Y.)  272;  Scofield  r. 
Scott,  3  N.  Y.  Suppl.  496,  20  N.  Y.  St.  815. 
See  also  Koechl  r.  Leibinger,  etc.,  Browing 
Co.,  26  N.  Y.  App.  Div.  573.  50  N.  Y.  Suppl. 
568.  But  compare  Maiinino'  r.  Beck,  129  N.  Y. 
1,  29  N.  E.  90,  41  N.  Y.  St.' 199,  14  L.  R.  A.  198 
[reversing  54  Hun  (N.  Y.)  172,  7  N.  Y.  Suppl. 
300,  26  N.  Y.  St.  806,  and  in  effect  reversing 
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to  defeat  the  assignment  it  must  appear  that  the  assignee  participated  in  the 
fraud.'^ 

3.  Provisions  in  Instrument  of  Assignment.  As  has  been  said,  the  fraudulent 
character  of  the  assignment  may  be  ascertained  from  the  instrument  of  assignment 
itself  ;^  and  this  has  been  applied,  among  other  provisions,  to  provisions  allowing 
creditors  a  certain  time  within  which  to  come  in  and  become  parties  to  the  assign- 
ment,^ to  provisions  relating  to  the  disposition  and  sale  of  the  property  conveyed 


13  N.  Y.  Suppl.  869,  35  N.  Y.  St.  978] ;  Hine 
V.  Bowe,  114  N.  Y.  350,  21  N.  E.  733,  23  N.  Y. 
St.  891  [affirming  46  Hun  (N.  Y.)  196]; 
Miller  v.  Halsey,  4  Abb.  Pr.  N.  S.  (N.  Y.) 
28. 

North  Carolina. —  Barber  v.  Buff  aloe,  122 
N.  C.  128,  29  S.  E.  336;  Savage  v.  Knight,  92 
N.  C.  493,  53  Am.  Rep.  423;  Stone  v.  Mar- 
shall, 52  N.  C.  300.  But  compare  Morris  v. 
Pearson,  79  N.  C.  253,  28  Am.  Rep.  315.  And 
see  Rouse  v.  Bowers,  111  N.  C.  360,  16  S.  E. 
684. 

Vermont. —  Stiekney  v.  Crane,  35  Vt.  89. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  427. 

Fraudulent  intent  of  assignor's  agent. — An 
assignment  for  benefit  of  creditors,  executed 
at  the  suggestion  of  the  assignor's  agent,  who 
had  exclusive  control  and  management  of  the 
business,  will  be  set  aside  if  the  agent  thereby 
intended  to  defraud  the  assignor's  creditors, 
though  the  assignor  was  personally  ignorant 
of  his  intention.  Malkemesius  v.  Pauly,  17 
Misc.  (N.  Y.)  621,  40  N.  Y.  Suppl.  936. 

Likewise  creditor's  knowledge  of  assignor's 
fraud  is  not  necessary  to  render  the  assign- 
ment invalid.  Caldwell  v.  Rose,  Smith  (Ind.) 
190.  See  also  cases  cited  supra,  this  note. 
But  see  and  compare  Shotwell  v.  Dixon,  163 
N.  Y.  43,  57  N.  E.  178  [affirming  22  N.  Y. 
App.  Div.  258.  48  N.  Y.  Suppl.  984] ;  Weaver 
V.  Goodman,  (Tex.  Civ.  App.  1899)  51  S.  W. 
860. 

7.  Assignee  must  participate  in  fraud. — 

Alabama. —  Halsey  v.  Council,  111  Ala.  221, 
20  So.  445;  Barrett  v.  Pollak  Co.,  108  Ala. 
390,  18  So.  615,  54  Am.  St.  Rep.  172;  Truss 
V.  Davidson,  90  Ala.  359,  7  So.  812 ;  Governor 
V.  Campbell,  17  Ala.  566;  Abercrombie  v. 
Bradford,  16  Ala.  560.  See  also  Robinson, 
etc.,  Co.  V.  Thomason,  113  Ala.  526,  20  So. 
951. 

Arkansas. —  Hill  v.  Shrygley,  51  Ark.  56,  9 
S.  W.  845.  See  also  Hunt  v.  Weiner,  39  Ark. 
70. 

Florida. —  See  Mayer  v.  Wilkins,  37  Fla. 
244,  19  So.  632. 

Illinois. —  Myers  v.  Kinzie,  26  111.  36. 

Missouri. —  State  v.  Adler,  97  Mo.  413,  10" 
S.  W.  824 ;  State  V.  Keeler,  49  Mo.  548 ;  Wise 
V.  Wimer,  23  Mo.  237.  See  also  Van  Frank  v. 
Walther,  84  Mo.  App.  472. 

Ohio. —  Bancroft  v.  Blizzard,  13  Ohio  30. 

Oregon. —  O'Connell  v.  Hansen,  29  Oreg. 
173,  44  Pac.  387;  Kruse  v.  Prindle,  8  Oreg. 
158. 

Texas. —  Burnham  v.  Logan,  88  Tex.  1,  29 
S.  W.  1067;  Lewis  v.  Alexander,  (Tex.  Civ. 
App.  1895)  31  S.  W.  414.  But  see  Green  v. 
Banks,  24  Tex.  508 ;  Baldwin  v.  Peet,  22  Tex. 
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708,  75  Am.  Dec.  806;  Solomon  v,  Wright,  8 
Tex.  Civ.  App.  565,  28  S.  W.  414. 

Utah. —  Pettit  v.  Parsons,  9  Utah  223,  33 
Pac.  1038.  Compare  Billings  v.  Parsons,  17 
Utah  22,  53  Pac.  730. 

Virginia.- — SiDe  v.  Earman,  26  Gratt.  (Va.) 
563. 

West  Virginia. — Yost  v.  Graham,  50  W.  Va. 
199,  40  S.  E.  361.  See  also  Douglass  Mer- 
chandise Co.  V.  Laird,  37  W.  Va.  687,  17  S.  E. 
188. 

United  States. —  Emerson  v.  Senter,  118 
U.  S.  3,  6  S.  Ct.  981,  30  L.  ed.  49;  Porter  v. 
James,  67  Fed.  21,  30  U.  S.  App.  260,  14 
C.  C.  A.  229.  Compare  Waples-Platter  Co.  v. 
Low,  54  Fed.  93,  10  U.  S.  App.  704,  4  C.  C.  A. 
205. 

What  necessary  to  put  on  guard. —  The 

fact  that  an  assignor  was  considered  solvent 
by  the  assignee  till  the  assignment  was  made 
was  not  such  evidence  of  fraud  as  to  require 
the  assignee  to  investigate  the  business  of 
the  firm  before  accepting  the  trust.  Martin- 
Brown  Co.  V.  Morris,  1  Indian  Terr.  495,  42 
S.  W.  423.  See  also  Humphries  v.  Freeman, 
22  Tex.  45;  Douglass  Merchandise  Co.  v. 
Laird,  37  W.  Va.  687,  17  S.  E.  188;  Talley 
V.  Curtain,  54  Fed.  43,  8  U.  S.  App.  347,  4 
C.  C.  A.  177. 

8.  See  supra,  IX,  B,  1 ;  and  Badgett  v.. 
Johnson-Fife  Hat  Co.,  1  Indian  Terr.  133,  38 
S.  W.  667;  Hastings  v.  Baldwin,  17  Mass. 
552;  Lester  v.  Pollock,  3  Rob.  (N.  Y.)  691, 
28  How.  Pr.  (N.  Y.)  488;  Hoffman  v.  Mack- 
all,  5  Ohio  St.  124,  64  Am.  Dec.  637;  Hill 
V.  Agnew,  12  Fed.  230. 

The  omission  of  certain  personal  property 
from  the  inventory  and  schedules,  filed  at  the 
time  of  an  assignment  for  benefit  of  cred- 
itors, is  not  in  itself  an  evidence  of  fraud 
sufficient  to  warrant  setting  the  assignment 
aside,  in  the  absence  of  other  evidence  of 
fraudulent  intent,  where  the  property  was  in 
fact  turned  over  to  the  assignee.  Troescher 
V.  Cosgrove,  46  N.  Y.  App.  Div.  498,  61  N.  Y. 
Suppl.  1036.    See  also  supra,  III,  B. 

9.  Allowing  time  to  creditors  to  come  in. — 
Alabama. — Ashurst  v.  Martin,  9  Port.  (Ala.) 
566. 

Illinois.— lIo^yell  v.  Edgar,  4  111.  417. 

Maine.—  Fox  v.  Adams,  5  Me.  245. 

Maryland. —  Green  v.  Trieber,  3  Md.  IL 

Pennsylvania. —  Burd  v.  Smith,  4  Dall. 
(Pa.)  76,  1  L.  ed.  748. 

Virginia.—  Williams  v.  Lord,  75  Va.  390 ; 
Gordon  v.  Cannon,  18  Gratt.   (Va.)  387. 

United  States. —  Halsey  v.  Fairbanks,  4 
Mason  (U.  S.)  206,  11  Fed.  Cas.  No.  5,964. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §  4.   See  also  supra,  VII,  A. 
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bj  the  deed  of  assignments^  and  to  provisions  relating  to  the  payment  of  certain 
debts  and  certain  creditors/^  especially  in  respect  of  the  payment  of  fictitious  or 
invalid  claims.^^  And  concerning  provisions  for  preferences  it  seems  that  prefer- 
ences actually  tainted  with  fraud,  as  distinguished  from  common-law  preferences 
merely  forbidden  by  statute/^  will  invalidate  an  assignment  for  the  beneUt  of 
creditors. 


10.  Disposition  and  sale  of  property. — 

Arkansas. —  Mansur,  etc.,  Implement  Co.  v. 
Wood,  63  Ark.  362,  38  S.  W.  898,  as  to  time 
and  mode  of  sale. 

Florida.—  Dorr  v.  Schmidt,  38  Fla.  354,  21 
So.  279. 

Indian  Territory. —  Pace  v.  J.  S.  Merrill 
Drug  Co.,  2  Indian  Terr.  218,  48  S.  W.  1061; 
Noyes  v.  Guy,  2  Indian  Terr.  205,  48  S.  W. 
1056,  as  to  selling  choses  in  action  at  public 
auction. 

Kansas. —  Re6se  v.  Piatt,  4  Kan.  App.  801, 
44  Pac.  31,  46  Pac.  990. 

Mississippi. —  O'Gwinn  v.  Winner,  (Miss. 

1899)  25  So.  354,  as  to  time  of  sale. 
Montana. —  Authorizing  sale  for  cash  or 

on  credit  in  assignee's  discretion.  Willoughby 

V.  Reynolds,  19  Mont.  421,  48  Pac.  743;  Ro- 
senstein  v.  Coleman,  18  Mont.  459,  45  Pac. 
1081. 

Pennsylvania. —  Shebel  v.  Bryden,  114  Pa. 
St.  147,  6  Atl.  905. 

Tennessee. — Robinson  v.  Baugh,  ( Tenn.  Ch. 

1900)  61  S.  W.  98. 

Texas. —  Sanger  v.  Burke,  18  Tex.  Civ.  App. 
106,  43  S.  W.  1070. 

Utah. —  Lippincott  v.  Rich,  19  Utah  140, 
56  Pac.  806,  as  to  sale  on  credit. 

Virginia. —  Taylor  v.  Mahoney,  94  Va.  508, 
27  S.  E.  107. 

Washington. —  Smith  v.  Cullen,  18  Wash. 
398,  51  Pac.  1040,  as  to  sale  on  credit. 

United  States. —  Peters  v.  Bain,  133  U.  S. 
670,  10  S.  Ct.  354,  33  L.  ed.  696. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §§  144,  412.   See  also  supra, 

VI,  C. 

11.  Payment  of  debts. —  A  labama. — Inman 
V.  Schloss,  122  Ala.  461,  25  So.  739. 

New  York. —  Livermore  v.  Northrup,  44 
N.  Y.  107;  Read  v.  Worthington,  9  Bosw. 
(N.  Y.)  617;  De  Camp  v.  Marshall,  2  Abb. 
Pr.  N.  S.  (N.  Y.)  373. 

North  Carolina. —  Blalock  v.  Kernersville 
Mfg.  Co.,  110  N.  C.  99,  14  S.  E.  501.  . 

Rhode  Island. —  Nightingale  v.  Harris,  6 
R.  I.  321. 

South  Carolina. —  Stewart  v.  Kerrison,  3 
S.  C.  266. 

United  States. —  Halsey  v.  Fairbanks,  4 
Mason  (U.  S.)  206,  11  Fed.  Cas.  No.  5,964. 

12.  Fictitious  or  invalid  claims. —  In  some 
states  it  has  been  held  that  a  clause  provid- 
ing for  the  payment  of  fictitious  claims  ren- 
ders an  assignment  voidable.  Trueheart  r. 
Craddock,  (Miss.  1898)  23  So.  549;  Roths- 
child V.  Salomon,  52  Hun  (N.  Y.)  486,  5 
N.  Y.  Suppl.  865,  24  N.  Y.  St.  205;  Talcott 
V.  Hess,  31  Hun  (N.  Y.)  282,  4  N.  Y.  St.  62; 
American  Exch.  Bank  v.  Webb,  36  Barb. 
(N.  Y.)  291;  Silver  Creek  Bank  v.  Talcott, 
22  Barb.  (N.  Y.)  550;  Patchen  v.  Waefelaer, 


29  Misc.  (N.  Y.)  494,  61  N.  Y.  Suppl.  949; 
Mead  v.  Phillips,  1  Sandf.  Ch.  (N.  Y.)  83; 
Peacock  v.  Tompkins,  Meigs  (Tenn.)  317; 
Bickham  v.  Lake,  51  Fed.  892.  But  see  Far- 
well  V.  Maxwell,  34  Fed.  727.  While  in  other 
states  it  is  held  not  to  invalidate  the  deed  as 
to  bona  fide  creditors.  Union  Nat.  Bank  v. 
Mead  Mercantile  Co.,  151  Mo.  149,  52  S.  W. 
196;  Woodson  v.  Carson,  135  Mo.  521,  35 
S.  W.  1005,  37  S.  W.  197;  Pinneo  v.  Hart, 

30  Mo.  561,  77  Am.  Dec.  625;  Friedenwald  Co. 
V.  Sparger,  128  N.  C.  446,  39  S.  E.  64;  Stone 
V.  liarshall,  52  N.  C.  300 ;  Nightingale  v. 
Harris,  6  R.  I.  321:  Muse  v.  Chaney,  (Tex. 
Civ.  App.  1895)  30  S.  W.  374;  Louisiana 
Sugar  Refining  Co.  y.  Harrison,  9  Tex.  Civ. 
App.  141,  29  S.  W.  500;  Simon  v.  Ash,  1  Tex. 
Civ.  App.  202,  20  S.  W.  719;  Craig  v.  Hoge, 
95  Va.  275,  28  S.  E.  317. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §§  360,  418.  See  also 
supra,  IV,  C,  2. 

That  statute  of  limitations  may  be  suc- 
cessfully pleaded  as  to  some  of  the  debts 
mentioned  in  the  schedule  will  not  aflPect  the 
validity  of  the  assignment.  Livermore  v. 
Northrup,  44  N.  Y.  107 ;  Patchen  v.  Waefel- 
aer, 29  Misc.  (N.  Y.)  494,  61  N.  Y.  Suppl. 
949. 

13.  See  supra,  IV,  A,  2,  a. 

14.  Invalidates  assignment. —  Neio  York. — 
Smith  V.  White,  2  N.  Y.  Suppl.  855,  19  N.  Y. 
St.  164;  Fiedler  v.  Day,  2  Sandf.  (N.  Y.)  594, 
holding  that  where  an  assignment  for  the 
benefit  of  creditors  is  fraudulent,  in  giving 
a  preference  to  a  particular  debt,  it  is  void 
in  toto,  though  other  preferred  debts,  and 
others  provided  for,  are  bona  fide. 

Ohio. —  Shaw  v.  Lowry,  Wright  ( Ohio.) 
190.  Compare  Hoffman  v.  Mackall,  5  Ohio 
St.  124,  64  Am.  Dec.  637. 

South  Carolina. —  Middleton  v.  Taber,  46 
S.  C.  337,  24  S.  E.  282,  holding  that  a  deed 
containing  an  illegal  preference  cannot  be 
rendered  valid  by  an  assurance  of  the  as- 
signee and  the  agent  of  the  creditors  that  the 
property  will  be  distributed  according  to  law. 

Utah.—  Smith  v.  Sipperley,  9  Utah  267,  34 
Pac.  54. 

Wisconsin. — Vernon  v.  Upson,  60  Wis.  418, 
19  N.  W.  400. 

United  States. —  Crawford  r.  Neal,  144 
U.  S.  585,  12  S.  Ct.  759,  36  L.  ed.  552. 

Compare  Hafner  v.  Irwin,  23  N.  C.  490. 

In  the  absence  of  actual  fraud,  however, 
the  rule  will  not  apply.  Roberts  v.  Victor, 
54  Hun  (N.  Y.)  461,  7  N.  Y.  Suppl.  777,  28 
N.  Y.  St.  100  (holding  that  the  entry  in 
favor  of  several  preferred  creditors  of  judg- 
ments which  are  found  to  have  been  obtained 
in  good  faith,  and  for  sums  actually  due, 
except  in  one  case  in  which  an  honest  mis- 
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4.  Transactions  After  Assignment.  As  has  been  shown,  the  fraudulent  character 
of  the  assignment  may  depend  on  the  circumstances  attendant  upon  the  transac- 
tion.^^ But  as  a  general  rule  this  does  not  apply  to  acts  or  transactions  after  the 
making  of  the  assignment ;  for  as.  hitherto  stated  the  hona  fide  character  of  an 
assignment  for  the  benefit  of  creditors  cannot  be  affected  by  subsequent  acts  upon 
the  part  of  either  the  assignor  or  the  assignee,^^  such  acts  being  at  most  merely 
evidentiary  on  the  question  of  fraudulent  intent.^'^  Hence  it  has  been  generally 
held  that  the  mere  fact  of  the  assiguor  being  left  in  possession  of  the  assigned 
property  as  the  agent  of  the  assignee  or  that  after  the  date  of  the  assignment  he 
was  engaged  in  assisting  in  the  sale  or  disposal  of  the  property  is  not  conclusive 
evidence  of  fraud. -^^  Likewise  it  has  been  held  that  the  fact  that  assignor  remains 
in  possession  of  the  property  conveyed  by  the  deed  of  assignment  is  merely  a 
circumstance  from  which  fraud  may  be  inferred ;    though  in  some  cases  such 


take  was  made,  will  not  invalidate  the  assign- 
ment) ;  Cox  V.  Piatt,  32  Barb.  (N.  Y.)  126, 
19  How.  Pr.  (N.  Y.)  121  (holding  that  where 
an  assignor  preferred  certain  debts,  believing 
he  had  a  right  to  prefer  them,  it  does  not 
constitute  fraud  for  which  the  assignment 
will  be  wholly  set  aside,  but  it  may  be  re- 
formed to  protect  the  rights  of  creditors ) . 

15.  See  supra,  IX,  B,  1. 

16.  Subsequent  acts  of  parties. — Arkansas. 
—  Lowenstein  v.  Finnev,  54  Ark.  124,  15 
S.  W.  153. 

California. — Forbes  v.  Seannell,  13  Cal,  242. 

Iowa. —  Savery  v.  Spaulding,  8  Iowa  239, 
74  Am.  Dec.  300. 

Kentucky. —  Hull  v.  Evans,  22  Ky.  L.  Rep. 
1118,  59  S.  W.  851. 

Mississippi. —  Union,  etc..  Bank  v.  Allen, 
77  Miss.  442,  27  So.  631 ;  Thompson  v.  Pres- 
ton, 73  Miss.  587,  19  So.  347;  Allen  v.  Union, 
etc..  Bank,  72  Miss.  549,  17  So.  442 ;  English 
V.  Friedman,  70  Miss.  457,  12  So.  252. 

Missouri. —  Hatcher  v.  Winters,  71  Mo.  30; 
Gates  V.  Labeaume,  19  Mo.  17. 

Nebraska. —  Sullivan  v.  Smith,  15  Nebr. 
476,  19  N.  W.  620,  48  Am.  Rep.  354;  Lininger 
V.  Raymond,  12  Nebr.  19,  9  N.  W.  550. 

Neio  Yorfc.—  Shultz  v.  Hoagland,  85  N.  Y. 
464;  Cox  V.  Piatt,  32  Barb.  (K  Y.)  126,  19 
How.  Pr.  (N.  Y.)  121;  Browning  v.  Hart, 
6  Barb.  (N.  Y.)  91;  Scott  v.  Guthrie,  10 
Bosw.  (N.  Y.)  408;  Phillips  v.  Tucker,  14 
N.  Y.  St.  120;  Blain  v.  Pool,  13  N.  Y.  St. 
571;  American  Exch.  Bank  v.  Webb,  15  How. 
Pr.  (N.  Y.)  193. 

North  Carolina, —  See  Friedenwald  Co.  v. 
Sparger,  128  N.  C.  446,  39  S.  E.  64. 

Pennsylvania. —  Klapp  v.  Shirk,  13  Pa.  St. 
589. 

Rhode  Island. —  Spencer  v.  Jackson,  2  R.  I. 
35. 

South  Dakota. —  Wright  v.  Lee,  10  S.  D. 
263,  72  N.  W.  895. 

Virginia. —  Taylor  v.  Mahoney,  94  Va.  508, 
,27  S.  E.  107. 

West  Virginia. — Kyle  v.  Harveys,  25  W.  Va. 
716,  52  Am.  Rep.  235. 

Wisconsin. —  Hammel  v.  Schuster,  65  Wis. 
669,  27  N.  W.  6.20. 

■  United  States. —  In  re  Walker,  29  Fed.  Cas. 
No.  17,063,  18  Nat.  Bankr.  Reg.  56. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §§  65,  441. 
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17.  Such  facts  are  evidentiary  only. — Mat- 

tison  V.  Judd,  59  Miss.  99;  Goodwin  v.  Kerr, 
80  Mo.  276;  Wilson  v.  Forsyth,  24  Barb. 
(N.  Y.)  105;  Blain  v.  Pool,  13  N.  Y.  St.  571; 
Wilson  V.  Ferguson,  10  How.  Pr.  (N.  Y. ) 
175;  Green  v.  Banks,  24  Tex.  508.  See  also 
supra,  II,  G,  4 ;  and  infra,  IX,  C. 

18.  Employment,  etc.,  of  assignee  by  as- 
signor.—  Alabama. —  Smith  v.  Leavitts,  10 
Ala.  92. 

California. —  Forbes  v.  Seannell,  13  Cal. 
242. 

Connecticut. —  But  see  Peck  v.  Whiting,  21 
Conn.  206. 

Illinois. —  Blow  v.  Gage,  44  111.  208. 

loiva. —  Savery  v.  Spaulding,  8  Iowa  239, 
74  Am.  Dec.  300. 

Kentucky. —  Pearson  v.  Rockhill,  4  B.  Mon. 
(Ky.)  296;  Vernon  v.  Morton,  8  Dana  (Ky.) 
247 ;  Sachs  v.  Hess,  6  Ky.  L.  Rep.  652. 

Michigan. —  Baldwin  v.  Buckland,  11  Mich. 
389. 

Minnesota. —  Noyes  v.  Beaupre,  36  Minn. 
49,  30  N.  W.  126  [affirmed  in  138  U.  S.  397, 
11  S.  Ct.  296,  34  L.  ed.  991]. 

New  York. —  Turney  v.  Van  Gelder,  68  Hun 
(N.  Y.)  481,  23  N.  Y.  Suppl.  27,  52  N.  Y.  St. 
664  [affirmed  in  143  N.  Y.  632,  37  N.  E.  826, 
60  N.  Y.  St.  876];  Wilbur  v.  Fradenburg, 
52  Barb.  (N.  Y.)  474;  Browning  v.  Hart,  6 
Barb.  (N.  Y.)  91;  Victor  v.  Nichols,  13  N.  Y. 
St.  461;  Beamish  v.  Conant,  24  How.  Pr. 
(N.  Y.)  94. 

Texas.—  Van  Hook  v.  Walton,  28  Tex.  59 : 
Linn  v.  Wright,  18  Tex.  317,  70  Am.  Dec.  282. 

Virginia. —  Hurst  v.  Leckie,.  97  Va.  550, 
34  S.  E.  464. 

Wisconsin. —  Bates  v.  Simmons,  62  Wis.  69, 
22  N.  W.  335. 

United  States.—  Beaupre  v.  Noyes,  138 
U.  S.  397,  11  S.  Ct.  296,  34  L.  ed.  991. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §§  310,  441.  See  also  infra, 
XII,  A,  1. 

Permitting  the  assignor  to  remain  in  pos- 
session as  tenant  is  within  the  rule  stated  in 
the  text  (Scott  v.  Ray,  18  Pick.  (Mass.)  360; 
Hollister  v.  Loud,  2  Mich.  309)  ;  unless  there 
is  a  secret  trust  for  the  benefit  of  the  assignor 
(Caldwell  v.  Rose,  Smith  (Ind.)  190;  Stewart 
V.  Kerrison,  3  S.  C.  266). 

19.  Assignor's  retention  of  possession. — 
Kentucky. —  Pitts  v.  Viley,  4  Bibb  .(Ky.j 
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retention  of  possession  may  raise  such  a  presumption  of  fraud  which,  if  not 
rebutted,  will  be  conclusive.^'^ 

5.  Transactions  Before  Assignment.  Transactions  before  or  contemporaneous 
with  the  making  of  the  assignment  may  be  such  as  to  taint  the  whole  transaction 
Avith  fraud  and  invalidate  the  assignment  but  where  the  prior  act  is  a  separate 
and  distinct  transaction  it  will  not  affect  the  validity  of  the  assign  men  t.^^  In 
applying  these  rules  it  has  beien  held  that  neither  fraudulently  contracting  debts,^^ 


446;  Robinson  v.  Worley,  19  Ky.  L.  Rep.  791, 
42  S.  W.  95. 

Michigan. —  Baldwin  v.  Buckland,  11  Mich. 
389. 

Missouri. —  Burkett  v.  Thornbury,  (Mo, 
1887)  2  S.  W.  838;  Goodwin  v.  Kerr,  80  Mo. 
276. 

Ohio. —  Thomas  v.  Talmadge^  16  Ohio  St. 
433. 

Pennsylvania. —  Dallam  v.  Fitler,  6  Watts 
&  S.  (Pa.)  323;  Fitler  v.  Maitland,  5  Watts 
&  S.  (Pa.)  307. 

Utah. —  Snyder  v.  Murdock,  20  Utah  419, 
59  Pac.  91. 

Yermont. —  Hall  v.  Parsons,  17  Vt.  271. 

Virginia. —  Hurst  v.  Leckie,  97  Va.  550,  34 
S.  E.  464. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §  199. 

20.  Raising  presumption  of  fraud  which 
must  be  explained. —  Connecticut. —  Osborne 
V.  Tuller,  14  Conn.  529. 

Indianu. — Caldwell  v.  Williams,  1  Ind.  405; 
Caldwell  r.  Rose,  Smith  (Ind.)  190. 

Mississippi. —  Baum  v.  Pearce,  67  Miss. 
700,  7  So.  548. 

Nebraska. —  Morgan  v..  Bogue,  7  Nebr.  429. 

NeiD  York. —  Ball  v.  Loomis,  29  N.  Y.  412; 
Dolson  V.  Kerr,  5  Hun  {N.  Y.)  643;  Terry  v. 
Butler,  43  Barb.  (N.  Y.)  395;  Pine  v.  Rikert, 
21  Barb.  (N.  Y.)  469;  Connah  v.  Sedgwick,  1 
Barb.  (N.  Y.)  210;  Fuller  v.  Williamson,  14 
How.  Pr.  (K  Y.)  289;  Currie  v.  Hart,  2 
Sandf.  Ch.  (N.  Y.)  353;  Mead  v.  Phillips,  1 
Sandf.  Ch.  (N.  Y.)  83;  Van  Nest  v.  Yoe,  1 
Sandf.  Ch.  (N.  Y.)  4.  But  see  Vredenbergh 
V.  White,  1  Johns.  Cas.  (N.  Y.)  156. 

Teceas. —  Howerton  v.  Holt,  23  Tex.  52. 

21.  Prior  transactions  showing  fraud. — 
Third  Nat.  Bank  v.  Buffalo  Wheel  Co.,  66 
N.  Y.  App.  Div.  293,  73  N.  Y.  Suppl.  114; 
Wright  V.  Seaman,  32  N.  Y.  App.  Div.  108, 
52  N.  Y.  Suppl.  893;  Williams  v.  Lowndes, 
1  Hall  (N.  Y.)  637;  White  v.  Benjamin,  3 
Misc.  (N.  Y.)  490,  23  N.  Y.  Suppl.  981  [af- 
firmed in  8  Misc.  (N.  Y.)  684,  28  N.  Y.  Suppl. 
1148,  59  N.  Y.  St.  893];  Messonnier  v.  Kau- 
jnan,  3  Johns.  Ch.  (N.'Y.)  3;  Solinsky  v. 
Lincoln  Sav.  Bank,  85  Tenn.  368,  4  S.  W. 
836 ;  Shufeldt  v.  Jenkins,  22  Fed.  359. 

Prior  transactions  held  not  to  invalidate 
the  assignment  for  fraud. —  Alabama. —  H.  B. 
Claflin  Co.  v.  Muscogee  Mfg.  Co.,  127  Ala. 
376,  30  So.  555. 

Arkansas. —  Little  Rock  Bank  V.  Frank,  63 
Ark.  16,  37  S.  W.  400,  58  Am.  St.  Rep.  65. 

Georgia. —  Anthony  v.  Price,  92  Ga.  170,  17 
S.  E.  1024. 

Kentucky. —  Stephens  v.  Dickinson,  19  Kv. 
L.  Rep.  1223,  43  S.  W.  212. 


Massachusetts. —  Woodward  v.  Marshall,  22 
Pick.  (Mass.)  468. 

Mississippi. —  Thompson  r.  Preston,  73 
Miss.  587,  19  So.  347;  Anderson  v.  Lachs,  59 
Miss.  111. 

Neio  Yor/c.— Cutter  v.  Hume,  138  N.  Y. 
630,  33  N.  E.  1084,  51  N.  Y.  St.  934;  Liver- 
more  V.  Northrup,  44  N.  Y.  107;  Fay  v. 
Grant,  53  Hun  (N.  Y.)  44,  5  N.  Y.  Suppl. 
910,  23  N.  Y.  St.  571  [affirmed  in  126  N.  Y. 
624,  27  N.  E.  410,  36  N.  Y.  St.  1012]  ;  Ogden 
V.  Peters,  15  Barb.  (N.  Y.)  560;  Cutter  v. 
Hume,  17  N.  Y.  Suppl.  255,  43  N.  Y.  St.  242 
[affirmed  in  138  N.  Y.  630,  33  N.  E.  1084, 
51  N.  Y.  St.  934]. 

North  Carolina. —  Jordan  v.  Newsome,  126 
N.  C.  553,  36  S.  E.  154;  Royster  v.  Stallings, 
124  N.  C.  55,  32  S.  E.  384. 

South  Dakota.— Wright  v.  Lee,  10  S.  D. 
263,  72  N.  W.  895. 

United  States. —  Peters  v.  Bain,  133  U.  S. 
670,  10  S.  Ct.  354,  33  L.  ed.  696;  Myers  v. 
Fenn,  5  Wall.  (U.  S.)  205,  18  L.  ed.  604; 
Brooks  V.  Marbury,  11  Wheat.  (U.  S.)  78, 
6  L.  ed.  423;  Marbury  v.  Brooks,  7  Wheat. 
(U.  S.)  556,  5  L.  ed.  522;  Baer  v.  Rooks,  50 
Fed.  898,  4  U.  S.  App.  399,  2  C.  C.  A.  76. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §  438. 

The  intention  of  the  assignor  is  the  true 
and  guiding  principle  in  determining  the  va- 
lidity of  an  assignment  for  the  benefit  of 
creditors,  as  affected  by  transactions  on  the 
part  of  the  assignor,  prior  to  and  in  con- 
templation of  such  assignment.  Anthony  v. 
Price,  92  Ga.  170,  17  S.  E.  1024;  Cutter  r. 
Hume,  138  N.  Y.  630,  33  N.  E.  1084,  51  N.  Y. 
St.  934.    See  also  supra,  IX,  B,  2. 

22.  When  an  act  is  a  separate  and  distinct 
transaction  it  will  not  affect  the  validity  of 
an  assignment.  Fay  v.  Grant,  126  N.  Y.  624, 
27  N.  E.  410,  36  N.  Y.  St.  1012;  National 
Hudson  River  Bank  v.  Chaskin,  28  N.  Y.  App. 
Div.  311,  51  N.  Y.  Suppl.  64;  Zimmer  v. 
Hays,  8  N.  Y.  App.  Div.  34,  40  N.  Y.  Suppl. 
397;  Champlain  First  Nat.  Bank  v.  Wood, 
86  Hun  (N.  Y.)  491,  33  N.  Y.  Suppl.  777, 
66  N.  Y.  St.  523  [affirmed  in  157  N.  Y.  690, 
51  N.  E.  1090]  ;  Dimon  v.  Delmonico,  35  Barb. 
(N.  Y.)  554;  Smith  v.  Clarendon.  3  Silv.  Su- 
preme (N.  Y.)  136,  6  N.  Y.  Suppl.  809,  25 
N.  Y.  St.  219;  Renard  i\  Mavdore,  25  How. 
Pr.  (N.  Y.)  178;  Wilson  v.  Berg,  88  Pa.  St. 
167.    See  also  supra,  IV,  A,  2,  a,  (iii). 

23.  Mete  fact  that  debts  were  fraudulently 
contracted  will  not  constitute  such  fraud  as 
Mill  defeat  a  subsequent  assignment  for  the 
benefit  of  creditors. 

Arkansas. —  Excelsior  Mfg.  Co.  v.  Owens, 
58  Ark.  556,  25  S.  W.  868. 
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nor  fraudulently  transferring  property  before  assignment  will  invalidate  the  deed 
of  assignment,^  unless  such  transfer  be  a  part  of  the  transaction  so  as  to  be  con- 
sidered as  part  of  the  assignment  itself,  or  unless  such  transfer  constitutes  part  of 
a  common  scheme  to  defraud.^^  So  the  withdrawal  or  transfer  of  a  substantial 
portion  of  the  assets  of  a  debtor  immediately  prior  to  the  tiling  of  a  general 
assignment  raises  a  presumption  of  fraud, and  the  assignment  is  invalidated 
where  the  withdrawal  and  the  assignment  appear  to  be  parts  of  a  common  design 
to  defraud.^  ^ 


Kansas. —  Marlin  v.  Teichgraeber,  (Kan. 
1901)  66  Pac.  234. 

Kentucky. —  Reinhard  v.  State  Bank,  6 
B.  Mon.  (Ky.)  252. 

Maryland. —  Strauss  v.  Rose,  59  Md.  525. 

Massachusetts. —  Woodward  v.  Marshall,  22 
Pick.  (Mass.)  468. 

Neio  York. —  Talcott  v.  Rosenthal,  22  Hun 
(N.  Y.)  573. 

Rhode  Island. —  Spencer  v.  Jackson,  2  R.  I. 
35. 

Wisconsin. —  Greene,  etc.,  Co.  v.  Van  Vech- 
ten,  63  Wis.  16,  22  N.  W.  943. 

United  States. —  South  Branch  Lumber  Co. 
V.  Ott,  142  U.  S.  622,  12  S.  Ct.  318,  35  L.  ed. 
1136. 

24.  Fraudulently  transferring  property. — 

Colorado. —  Cleghorn  v.  Sayre,  22  Colo.  400, 
45  Pac.  372. 

Illinois. —  Feltenstein  v.  Stein,  157  111.  19, 
45  N.  E.  502. 

Ka,nsas. —  Marshall  v.  Van  de  Mark,  57 
Kan.  304,  46  Pac.  308. 

Kentucky. —  See  Stephens  v.  Dickinson,  19 
Ky.  L.  Rep.  1223,  43  S.  W.  212. 

Nebraska. —  Deere  v.  Losey,  48  Nebr.  622, 
07  N.  W.  462. 

New  York. —  Zimmer  v.  Havs,  8  N.  Y,  App. 
Div.  34,  40  N.  Y.  Suj)pl.  397:  Champlain 
First  Nat.  Bank  v.  Wood,  86  Hun  (N.  Y.) 
491,  33  N.  Y.  Suppl.  777,  66  N.  Y.  St.  523 
[affirmed  in  157  N.  Y.  690,  51  N.  E.  1090]  ; 
Ogden  r.  Peters,  15  Barb..  (N.  Y.)  560;  Cut- 
ter V.  Hume,  17  N.  Y.  Suppl.  255,  43  N.  Y. 
St.  242  [affirmed  in  138  N.  Y.  630,  33  N.  E. 
1084,  51  N.  Y.  St.  934]. 

Pennsylvania. —  Wilson  v.  Berg,  88  Pa.  St. 
167. 

Wisconsin. —  Batten  v.  Richards,  70  Wis. 
272,  35  N.  W.  542. 

25.  Part  of  same  transaction  or  of  com- 
mon scheme  to  defraud. —  Cummings  v.  Mc- 
Cullough,  5  Ala.  324 ;  Vahlberg  v.  Birnbaum, 
64  Ark.  207,  41  S.  W.  581;  Westport  First 
Nat.  Bank  v.  Raymond,  14  N.  Y.  St.  868; 
Hill  V.  Woodberry,  49  Fed.  138,  4  U.  S.  App. 
68,  1  C.  C.  A.  206;  Fuller  v.  Ives,  6  McLean 
(U.  S.)  478,  9  Fed.  Cas.  No.  5,150. 

In  some  states,  however,  it  is  held  that 
such  fraudulent  disposition  will  not  defeat 
the  assignment,  the  property  transferred  be- 
ing recoverable  by  the  assignee.  Cleghorn 
V.  Sayre,  22  Colo.  400,  45  Pac.  372;  Felten- 
stein V.  Stein,  157  111.  19,  45  N.  E.  502; 
Deere  v.  Losey,  48  Nebr.  622,  67  N:  W.  462. 

26.  Withdrawal  of  assets  immediately  be- 
fore assignment. —  Danzig  v.  Saks,  20  D.  C. 
177;  Coursey  v.  Morton,  132  N.  Y.  556,  30 
N.  E.  231,  43  N.  Y.  St.  673;  Loeschick  v. 
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Baldwin,  38  N.  Y.  326  [affirming  1  Rob. 
(N.  Y.)  377];  National  Hudson  River  Bank 
V.  Chaskin,  28  N.  Y.  App.  Div.  311,  51  N.  Y. 
Suppl.  64 ;  Birdsall,  etc.,  Mfg.  Co.  v.  Schwarz, 
3  N.  Y:  App.  Div.  298,  38  N.  Y.  Suppl.  368, 
74  N.  Y.  St.  24;  Rothschild  v.  Salomon,  52 
Hun  (N.  Y.)  486,  5  N.  Y.  Suppl.  865,  24 
N.  Y.  St.  205;  Smith  v.  Clarendon,  3  Silv. 
Supreme  (N.  Y.)  136,  6  N.  Y.  Suppl.  809, 
25  N.  Y.  St.  219;  Constable  v.  Hardenbergh, 
14  Misc.  (N.  Y.)  159,  35  N.  Y.  Suppl.  353, 
69  N.  Y.  St.  740;  Younger  v.  Massey,  39 
S.  C.  115,  17  S.  E.  711;  Baer  v.  Rooks,  50 
Fed.  898,  4  U.  S.  App.  399,  2  C.  C.  A.  76. 

Where  assignor  takes  assets  on  the  advice 
of  counsel  and  without  any  intent  to  defraud 
his  creditors  the  assignment  is  void.  Con- 
stable V.  Hardenbergh,  14  Misc.  (N.  Y.)  159, 
35  N.  Y.  Suppl.  353,  69  N.  Y.  St.  740. 

27.  Part  of  common  scheme  to  defraud. — 
Ball-Warren  Commission  Co.  v.  Wills,  65 
Ark.  270,  45  S.  W.  687  :  Coursey  v.  Morton, 
132  N.  Y.  556,  30  N.  E.  231,  43  N.  Y.  St.  673; 
Cruikshank  v.  Walsh,  39  N.  Y.  App.  Div. 
632,  56  N.  Y.  Suppl.  894;  Smith  v.  Claren- 
don, 3  Silv.  Supreme  (N.  Y.)  136,  6  N.  Y. 
Suppl.  809,  25  N.  Y.  St.  219;  King  v.  Baer, 
31  Misc.  (N.  Y.)  308,  64  N.  Y.  Suppl.  228; 
Passavant  v.  Cantor,  17  N.  Y.  Suppl.  37,  43 
N.  Y.  St.  247;  Wilcox  v.  Payne,  8  N.  Y. 
Suppl.  407,  28  N.  Y.  St.  712  i affirming  4 
N.  Y.  Suppl.  358,  19  N.  Y.  St.  893,  22  Abb. 
N.  Cas.  (N.  Y.)  307];  Vietor  v.  Nichols,  13 
N.  Y.  St.  461. 

In  Arkansas  it  is  held  that  the  withdrawal 
of  a  large  sum  by  a  director  of  an  insolvent 
corporation  immediately  before  an  assignment 
by  the  latter  will  not  vitiate  the  assignment 
where -the  assignor  has  not  attempted  to  con- 
ceal the  transaction.  Worthen  v.  Griffith, 
59  Ark.  562,  28  S.  W.  286,  43  Am.  St.  Rep. 
50. 

In  Missouri  it  is  held  that  the  fact  that  a 
grantor  sold  certain  of  the  assigned  property 
and  kept  the  proceeds  is  not  conclusive  evi- 
dence of  fraudulent  intent  where  the  right  is 
not  reserved,  but  the  deed  merely  provides 
that  he  shall  retain  possession  and  sell  cer- 
tain property  and  reinvest  the  proceeds. 
Thompson  v.  Foerstel,  10  Mo.  App.  290. 

Accounting  to  assignee  for  proceeds. — ^^In 
Hyman  v.  Kapp,  6  N.  Y.  Suppl.  31,  25  N.  Y. 
St.  1034  [affirmed  in  125  N.  Y.  700,  26  N.  E. 
752,  34  N.  Y.  St.  1012],  it  is  held  that  where 
transfers  of  substantial  portions  of  property 
have  been  made  immediately  prior  to  assign- 
ment the  same  will  not  defeat  the  conveyance 
where  the  proceeds  have  been  delivered  to  the 
assignee. 
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C.  Evidence  of  Fraud — l.  Presumptions  and  Burden  of  Proof.  While  the 
fraudulent  nature  of  an  assignment  for  the  benefit  of  creditors  may  be  presumed 
from  the  facts  and  attendant  circumstances^^  this  presumption  of  fraud  may  be 
rebutted  and  explained  by  other  facts  or  circumstances.^^  The  absence  of  fraud 
and  the  existence  of  good  faith  are  presumed  in  the  execution  of  an  assignment 
for  the  benefit  of  creditors  fair  upon  its  face,  and  the  burden  of  showing  the 
presence  of  fraud  or  of  fraudulent  intent  is  upon  him  who  assails  the  assignment ;  ^ 
but  where  from  an  inspection  of  tlie  instrument  itself  the  assignment  is  prima 
facie  fraudulent  the  burden  of  proof  is  upon  the  assignor  to  show  the  validity  of 
the  deed.^^ 

2.  Admissibility  —  a.  In  General.  Fraud  in  an  instrument  of  assignment  must 
be  determined  from  an  inspection  of  the  instrument  itself,  without  regard  to  extrinsic 
facts.^^  Fraud  in  fact,  however,  arises  from  the  acts  and  circumstances  in  connec- 
tion with  the  transaction  in  question,  and  an  assignment  though  valid  on  its  face  is 
void  as  being  fraudulent  in  fact  if  made  with  a  fraudulent  intent  to  hinder,  delay, 
and  defraud  creditors  and  which  by  its  terms  may  operate  in  aid  of  such  fraudu- 
lent intent.^  Fraud  or  fraudulent  intent  such  as  will  vitiate  an  assignment  for 
the  benefit  of  creditors  must  be  shown  by  legal  and  competent  evidence.^ 


Mere  continuance  of  the  withdrawal  of  a 
regular  amount  which  it  has  been  the  cus- 
tom of  the  debtor  for  some  time  to  withdraw 
will  not  vitiate  the  assignment.  Estes  x>. 
Gunter,  122  U.  S.  450,  7  S.  Ct.  1275,  30  L.  ed. 
1228. 

The  transfer  of  a  deposit  before  assign- 
ment of  itself  does  not  justify  a  presumption 
of  fraud.'    Shultz  v.  Hoagland,  85  N.  Y.  464. 

28.  Fraud  may  be  presumed. —  Hastings 
Baldwin,  17  Mass.  552;  Pierson  v.  Manning, 
2  Mich.  445 ;  Stern  v.  Fisher,  32  Barb.  (N.  Y.) 
198;  Williams  v.  Lowndes,  1  Hall  (N.  Y.) 
637;  Mead  v.  Phillips,  1  Sandf.  Ch.  (N.  Y.) 
83;  Carlton  v.  Baldwin,  22  Tex.  724;  Hill 
V.  Agnew,  12  Fed.  230.  See  also,  generally, 
cases  cited  infra,  notes  42-45. 

29.  Presumption  of  fraud  may  be  rebutted. 
—  Cummings  v.  McCullough,  5  Ala.  324 ; 
Hutchinson  r.  Green,  91  Mo.  367,  1  S.  W. 
853;  Wilt  v.  Franklin,  1  Binn.  (Fa.)  502,  2 
Am.  Dec.  474;  Howerton  Holt,  23  Tex. 
52.  See  also,  generally,  cases  cited  infra, 
notes  42-45. 

30.  Assignment  fair  upon  its  face. —  Ar- 
kansas.—  Dews  V.  Cornish.  20  Ark.  332. 

Louisiana. — Layson  v.  Rowan,  7  Rob.  (La.) 

1. 

Maryland. —  Pitts  Agricultural  Works  v. 
Smelser,  87  Md.  493,  40  Atl.  56;  Strauss  v. 
Rose,  59  Md.  525.  See  also  Pfaff  v.  Prag,  79 
Md.  369,  29  Atl.  824  [explaining  Riley  v. 
Carter,  76  Md.  581,  25  Atl.  667,  35  Am.  St. 
Rep.  443,  19  L.  R.  A.  489].  And  compare 
Sangston  v.  Gaither,  3  Md.  40. 

Missouri. —  State  t'.  Keeler,  49  Mo.  548. 

Montana. —  Wilson  v.  Harris,  21  Mont.  374, 
54  Pac.  46,  19  Mont.  69,  47  Pac.  1101. 

'New  York. —  Shultz  v.  Hoagland,  85  N.  Y. 
464 ;  Townsend  v.  Stearns,  32  N.  Y.  209 ;  Sil- 
ver Creek  Bank  v.  Talcott,  22  Barb.  (N.  Y.) 
550;  Phillips  V.  Tucker,  14  N.  Y.  St.  120. 

North  Carolina. —  Hodges  v.  Lassiter,  96 
N.  C.  351,  2  S.  E.  923.  See  also  Blalock  v. 
Kernersville  Mfg.  Co.,  110  N.  C.  99,  14  S.  E. 
501. 


South  Dakota. —  Landauer  v.  Conklin,  3 
S.  D.  462,  54  N.  W.  322. 

Tennessee. —  Washington  v.  Ryan,  5  Baxt. 
(Tenn.)  622. 

Wisconsin.-—  Bates  v.  Simmons,  62  Wis.  69, 
22  N.  W.  335. 

United  States. —  Means  v.  Montgomery,  23 
Fed.  421. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  445. 

The  burden  of  proof  is  shifted,  however, 
upon  proof  of  facts  raising  the  presumption 
of  fraud;  it  is  then  incumbent  upon  the  as- 
signor, the  assignee,  or  the  beneficiaries  to 
show  the  bona  fides  of  the  transaction.  Cum- 
mings V.  McCullough,  5  Ala.  324;  Einstein  v. 
Chapman,  42  N.  Y.  Super.  Ct.  144;  Howerton 
V.  Holt,  23  Tex.  52;  Carlton  v.  Baldwin,  22 
Tex.  724;  Estes  v.  Spain,  19  Fed.  714. 

31.  Deed  prima  facie  fraudulent  on  its 
face.—  Pfaff  v.  Prag,  79  Md.  369,  29  Atl.  824; 
Pierson  v.  Manning,  2  Mich.  445.  Compare 
Blalock  V.  Kernersville  Mfg.  Co.,  110  K  C. 
99,  14  S.  E.  501. 

32.  Fraud  in  law. —  Malcolm  v.  Hodges,  8 
Md.  418;  Silver  Creek  Bank  v.  Talcott,  22 
Barb.  (N.  Y.)  550;  Hill  v.  Agnew,  12  Fed. 
230. 

33.  Fraud  in  fact. —  York  v.  Ferrell,  14 
Ky.  L.  Rep.  207 ;  Foley  v.  Bitter,  34  Md.  646 ; 
Lester  v.  Abbott,  28  How.  Pr.  (N.  Y.)  488; 
Solinsky  v.  Lincoln  Sav.  Bank,  85  Tenn.  368, 
4  S.  W.  836.    See  also  supra,  IX,  B. 

34.  Evidence  must  be  competent  and  ma- 
terial.—  Alabama. —  Richardson  v.  Stringfel- 
low,  100  Ala.  416,  14  So.  283. 

Michigan. —  Smith  v.  Mitchell,  12  Mich. 
180. 

Missouri. —  Wise  v.  Wimer,  23  Mo.  237. 

New  York. —  Seymour  i\  Wilson,  15  How. 
Pr.  (N.  Y.)  355.  See  also  McClure  v.  Goode- 
nough,  12  N.  Y.  Suppl.  459,  19  N.  Y.  Civ. 
Proc.  191. 

Texas. —  Swearingen  v.  TIendley,  1  Tex. 
Unrep.  Cas.  639. 

Fraudulent  intent  in  making  an  assign- 
[IX,  C,  2,  a] 
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b.  Prior  Acts,  Declarations,  and  Transactions.  Evidence  relative  to  trans- 
actions prior  to  or  in  contemplation  of  assignment  is  admissible  as  tending  to  sliow 
the  fraudulent  intention  of  the  assignor  in  making  it.^^  Thus  declarations, 
promises,  or  statements  of  the  assignor  made  prior  to  the  assignment  for  the 
benefit  of  his  creditors  may  be  admissible  in  evidence  against  him  to  establish  the 
fraudulent  character  of  the  assignment ;  so,  misrepresentations  by  the  assignor 
as  to  his  circumstances  is  evidence  tending  to  show  that  the  debt  was  fraudulently 
contracted  ^'^  and  this  taken  with  other  facts  may  be  sufficient  to  invalidate  an 
assignment.^^ 

e.  Contemporaneous  Facts,  Statements,  and  Transactions.  Admissions  of 
the  assignor,  as  well  as  other  facts  and  circumstances,  which  are  contemporaneous 
with  the  making  of  the  assignment,  may  be  admitted  in  evidence  as  tending  to 
show  whether  the  assignment  was  fraudulently  made  or  not.^^ 

d.  Subsequent  Acts,  Declarations,  and  Transactions.  As  a  rule  evidence  of 
acts,  declarations,  and  transactions  subsequent  to  the  assignment  is  inadmissible 
to  show  its  invalidity  for  fraud  ;  but  it  has  been  held  that  under  some  circum- 
stances and  for  some  purposes  such  evidence  may  be  admitted.^^ 


ment  for  creditors  may  be  shown  by  the 
acts  and  declarations  of  the  assignor,  his  cir- 
cumstances and  situation,  and  the  terms  or 
provisions  of  the  instrument.  Baldwin  v, 
Buckland,  11  Mich.  389. 

35.  Alabama. —  Richardson  v.  Stringfellow, 
100  Ala.  416,  14  So.  283. 

Isew  Haynpshire. —  Haven  v.  Richardson,  5 
N.  H.  113. 

New  York. —  Gillott  v.  Redlich,  50  Hun 
(N.  Y.)  390,  3  N.  Y.  Suppl.  325,  20  N.  Y.  St. 
893;  Peck  V.  Grouse,  46  Barb.  (N.  Y.)  151; 
Roberts  v.  Shepard,  2  Daly  (N.  Y.)  110. 

Rhode  Island. —  Dodge  v.  Goodell,  16  R.  I. 
48,  12  Atl.  236. 

United  States.— Feters  v.  Bain,  133  U.  S. 
670,  10  S.  Ct.  354,  33  L.  ed.  696. 

36.  Assignor's  declarations. —  Wyckoff  v. 
Carr,  8  Mich.  44 ;  Kennedy  v.  Wood*^.  52  Hun 
(N.  Y.)  46,  4  N.  Y.  Suppl.  758,  22  N.  Y.  St. 
132;  Clark  v.  Taylor,  37  Hun  (N.  Y.)  312; 
Passavant  v.  Cantor,  17  N.  Y.  Suppl.  37,  43 
N.  Y.  St.  247  ;  Gasherie  v.  Apple,  14  Abb.  Pr. 
(N.  Y.)  64.  But  see  Cuyler  v.  McCartney, 
40  N.  Y.  221;  Flagler  v.  Schoeffel,  40  Hun 
(N.  Y.)  178;  Flagler  v.  Wheeler,  40  Hun 
(N.  Y.)  125;  Low  v.  Graydon,  50  Barb.  (N.  Y.) 
414;  Powers  v.  Graydon,  10  *Bosw.  (N.  Y.) 
630;  North  River  Bank  v.  Schumann,  63 
How.  Pr.  (N.  Y.)  476. 

37.  See  supra,  IX,  B,  5. 

38.  Misrepresentations  of  assignor. — ^Ex- 
celsior Mfg.  Co.  V.  Owens,  58  Ark.  556.,  25 
S.  W.  868;  McNanev  v.  Hall,  86  Hun  (N.  Y.) 
415,  33  N.  Y.  Suppl.  518,  67  N.  Y.  St.  174 
[affirmed  in  159  N.  Y.  544,  54  N.  E.  1093] ; 
Bath  First  Nat.  Bank  v.  Warner,  55  Hun 
(N.  Y.)  120,  8  N.  Y.  Suppl.  765,  28  N.  Y.  St. 
450;  Cohen  v.  Irion,  7  N.  Y.  Suppl.  106,  26 
N.  Y.  St.  1  [reversed  in  126  N.  Y.  665,  27 
N.  E.  853,  37  N.  Y.  St.  963];  Wilson  v. 
Ferguson,  10  How.  Pr.  (N.  Y.)  175.  But  see 
Reinhard  v.  State  Bank,  6  B.  Mon.  (Ky.) 
252;  Trueheart  i;.  Craddock,  (Miss. '1898)  23 
So.  549;  Pool  v.  Ellison,  56  Hun  (N.  Y.) 
108,  9  N.  Y.  Suppl.  171,  30  N.  Y.  St.  135; 
Hyman  v.  Kapp,  6  N.  Y.  Suppl.  31,  25  N.  Y. 
St.  1034  [affirmed  in  125  N.  Y.  700,  26  N.  E. 

riX,  C,  2,  b] 


752,  34  N.  Y.  St.  1012];  Tim  v.  Smith,  13 
Abb.  N.  Cas.  (N.  Y. )  31;  Spencer  v.  Jackson, 
2  R.  I.  35;  Bean  v.  Warden,  (Tex.  Civ.  App. 
1895)  31  S.  W.  831,  construing  Sayles'  Civ. 
Stat.  Tex.  (1895),  art.  65/. 

39.  Contemporaneous  circumstances. —  Jel- 
lenik  v.  May,  41  Hun  (N.  Y.)  386;  Gasherie 
V.  Apple,  14  Abb.  Pr.  (N.  Y.)  64;  North 
River  Bank  v.  Schumann,  63  How.  Pr.  (N.  Y.) 
476;  Bades  v.  Ableman,  13  Wis.  644;  Estes  v. 
Spain,  19  Fed.  714;  Adler  v.  Ecker,  1  Mc- 
Crary  (U.  S.)  256,  2  Fed.  126;  Gilkerson  v. 
Hamilton,  10  Fed.  Cas.  No.  5,424a,  1  Am.  L. 
Mag.  35.  But  see  Jackson  v.  Cornell,  1  Sandf. 
Ch.  (N.  Y.)  348;  Paul  v.  Baugh,  85  Va.  955, 
9  S.  E.  329. 

Assignee's  insolvency  or  character  for  hon- 
esty and  fair  dealing  may  be  shown.  Holm- 
berg  V.  Dean,  21  Kan.  73;  Angell  v.  Rosen- 
bury,  12  Mich.  241. 

Proof  of  the  solvency  of  an  assignee  for 
the  benefit  of  creditors  is  not  admissible  to 
rebut  the  presumption  of  improper  motive 
arising  from  the  selection  of  an  illiterate  per- 
son as  such  assignee.  Guerin  v.  Hunt,  6 
Minn.  375. 

40.  Generally  inadmissible. —  Alabama. — 
Stetson  V.  Miller,  36  Ala.  642,  acts  of  as- 
signor. 

Iowa. —  Savery  v.  Spaulding,  8  Iowa  239, 
74  Am.  Dec.  300,  declarations  .of  assignor. 

Montana. — Wilson  v.  Harris,  21  Mont.  374, 
54  Pac.  46,  19  Mont.  69,  47  Pac.  1101,  declara- 
tions of  others  not  participated  in  by  as- 
signor. 

Neio  York. —  Coyne  v.  Weaver,  84  N.  Y. 
386;  Flagler  i;.  Wheeler,  40  Hun  (N.  Y.)  125. 

North  Carolina. —  Hodges  v.  Lassiter,  96 
N.  C.  351,  2  S.  E.  923. 

Wisconsin. —  Ford  v.  Clarke,  83  Wis.  45,  53 
N.  W.  31;  Bates  v.  Ableman,  13  Wis.  644 
(declarations  of  assignor)  ;  Norton  v.  Kear- 
ney, 10  Wis.  443  (declarations  of  assignor). 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §  450.  See  also  supra,  II, 
G,  4. 

41.  When  admissible. —  Indiana, —  Cald- 
well V.  Williams,  1  Ind.  405,  where  there 
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3.  Sufficiency.  Mere  suspicion  of  fraud  or  of  fraudulent  intent  is  not  enough 
to  invalidate  an  assignment  for  fraud/^  An  assignment  for  the  benefit  of  credit- 
ors should  not  be  set  aside  except  upon  clear  and  convincing  proof  of  fraudulent 
intent ;  ^  and  although  the  evidence  in  the  cause  may  show  a  presumptive  case 


seemed  to  exist  a  common  intent  on  the  part 
of  assignor  and  assignee  to  defraud. 

Kansas. —  Hairgrove  v.  Millington,  8  Kan. 
480,  admissible  against  assignor  but  not 
against  assignee. 

Michigan. —  Frankel  v.  Coots,  41  Mich.  75, 
1  N.  W.  940,  admissions  of  assignor  retaining 
possession. 

Minnesota. —  Guerin  v.  Hunt,  6  Minn.  375, 
assignee's  conduct  of  the  business. 

'New  York. —  Newlin  v.  Lyon,  49  N.  Y.  661 
(where  assignor  continues  in  possession)  ; 
Cuyler  v.  McCartney,  40  N.  Y.  221  (conduct 
of  assignee  on  taking  possession)  ;  Adams  v. 
Davidson,  10  N.  Y.  309  (where  assignor  con- 
tinues in  possession)  ;  Wright  v.  Seaman,  32 
N.  Y.  App.  Div.  106,  52  N.  Y.  Suppl.  893  (in 
ease  of  preferential  assignment)  ;  Mathews  v. 
Poultney,  33  Barb.  (N.  Y.)  127;  Smith  v. 
Clarendon,  3  Silv.  Supreme  (N.  Y.)  136,  6 
N.  Y.  Suppl.  809,  25  N.  Y.  St.  219  (considered 
with  many  circumstances  tending  to  show 
fraud ) . 

Rhode  Island. —  Dodge  v.  Goodell,  16  R.  I. 
48,  12  Atl.  236,  statements  of  assignor  re- 
maining in  possession. 

Texas.— l^imi  v.  Wright,  18  Tex.  317,  70 
Am.  Dec.  282  (where  assignor  is  employed  by 
assignee  to  manage  property)  ;  Wright  v. 
Linn,  16  Tex.  34. 

United  States. —  Badgett  v.  Johnson-Fife 
Hat  Co.,  85  Fed.  408,  56  U.  S.  App.  416,  29 
C.  C.  A.  230. 

See  4  Cent.  Dig.  tit.  "Assignments  for  Bene- 
fit of  Creditors,"  §  447  et  seq. 

42.  Mere  suspicion  of  fraudulent  intent  is 
not  enough.  McClure  v.  Goodenough,  12  N.  Y. 
Suppl.  459,  19  N.  Y.  Civ.  Proc.  191; 
Simon  v.  Ellison  (Va.  1895),  22  S.  E.  860. 
Where  an  assignment  for  the  benefit  of  cred- 
itors is  assailed  on  the  ground  of  fraud,  the 
fraud  is  to  be  proved  and  not  presumed;  and 
it  is  not  sufficient  that  the  facts  are  ambigu- 
ous, and  as  consistent  with  innocence  as  with 
guilt,  if,  taken  together,  they  are  consistent 
with  an  honest  intent.  Shultz  v.  Hoagland, 
85  N.  Y.  464. 

43.  Evidence  must  be  clear  and  convincing. 
—  For  illustrations  of  evidence  held  to  be 
sufficiently  clear  and  convincing  see: 

Illinois. —  Gardner  v.  "  Commercial  Nat. 
Bank,  95  111.  298;  Nimmo  v.  Kuykendall,  85 
111.  476. 

Kentucky. —  German  Ins.  Bank  v.  Nunes, 
80  Ky.  334,  4  Ky.  L.  Rep.  16;  Ward  Trot- 
ter, 3  T.  B.  Mon.    (Ky.)    1;  Grinstead 
Richardson,  12  Ky.  L.  Rep.  798. 

Massachusetts. —  Bernard  r.  Barney  Myro- 
leum  Co.,  147  Mass.  356,  17  N.  E.  887. 

Michigan- — Hollister  v.  Loud,  2  Mich.  309. 

Minnesota. —  Gere  v.  Murray,  6  Minn.  305. 

Mississippi. —  Scott  v.  Francis  Vandcrgrift 
Shoe  Co.,  (Miss.  1891)  10  So.  455,  .  . 


ISleiD  Jersey. —  Eaiight  v.  Packer,  12  N.  J. 
Eq.  214,  72  Am.  Dec.  388. 

Neio  Mexico. —  Field  v.  Romero,  7  N.  M. 
630,  41  Pac.  517. 

'New  York. —  Bagley  v.  Bowe,  105  N.  Y. 
171,  11  N.  E.  386,  59  Am.  Rep.  488;  Clark 
V.  Taylor,  37  Hun  (N.  Y.)  312;  Cuyler  v.  Mc- 
Cartney, 33  Barb.  (N.  Y.)  165;  Mathews  v. 
Poultney,  33  Barb.  (N.  Y.)  127;  Jessup  v. 
Hulse,  29  Barb.  (N.  Y.)  539;  Kellogg  v.  Slaw- 
son,  15  Barb.  (N.  Y.)  56;  Smith  v.  Claren- 
don, 3  Silv.  Supreme  (N.  Y.)  136,  6  N.  Y. 
Suppl.  809,  25  N.  Y.  St.  219;  Illinois  Watch 
Co.  V.  Payne,  11  N.  Y.  Suppl.  408,  33  N.  Y. 
St.  967  [affirmed  in  132  N.  Y.  597,  30  N.  E. 
1151,  44  N.  Y.  St.  934]  ;  Smith  v.  White,  2 
N.  Y.  Suppl.  855,  19  N.  Y.  St.  164;  Fried- 
burgher  V.  Jaberg,  20  Abb.  N.  Cas.  (N.  Y. ) 
279 ;  Portchester  First  Nat.  Bank  v.  Halsted, 
20  Abb.  N.  Cas.  (N.  Y.)  155;  Currie  v.  Hart, 
2  Sandf.  Ch.  (N.  Y.)  353;  Cram  v.  Mitchell, 
1  Sandf.  Ch.  (N.  Y.)  251;  Van  Nest  v.  Yoe,  1 
Sandf.  Ch.  (N.  Y.)  4. 

North  Carolina. —  Hodges  v.  Lassiter,  96 
N.  C.  351,  2  S.  E.  923;  London  v.  Parsley,  52 
N.  C.  313. 

Rhode  Island. —  Gardner  v.  Commercial 
Nat.  Bank,  13  R.  I.  155. 

Virginia. —  Armstrong  v.  Lachman,  84  Va. 
726,  6  S.  E.  129. 

Wisconsin. —  Lindsav  V.  Guy,  57  Wis.  200, 
15  N.  W.  181. 

United  States. —  Adler  v.  Ecker,  1  McCrary 
(U.  S.)  256,  2  Fed.  126;  Bickham  v.  Lake, 
51  Fed.  892;  Wooldridge  v.  Irving,  23  Fed. 
676;  Shufeldt  v.  Jenkins,  22  Fed.  359;  Olney 
V.  Tanner,  10  Fed.  101. 

Canada. —  McDonald  v.  Cummings,  24  Can. 
Supreme  Ct.  321. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  451. 

Illustrations  of  insufficient  evidence. —  Col- 
orado.—  Burr  V.  Clement,  9  Colo.  1,  9  Pac. 
633;  Hunter  v.  Ferguson,  3  Colo.  App.  287, 
33  Pac.  82. 

Connecticut. —  Greene  v.  A.  &  W.  Sprague 
Mfg.  Co.,  52  Conn.  330. 

Kentucky. —  Carlisle  Deposit  Bank  f.  Lee, 
13  Ky.  L.  Rep.  495. 

Mississippi. —  Chambers  v.  Meaut,  66  Miss. 
625,  6  So.  465. 

New  York. —  Shultz  v.  Hoagland,  85  N.  Y. 
464;  Putnam  v.  Hubbell,  42  N.  Y.  106:  Van 
Vechten  r.  Van  Vechten,  65  Hun  (N.  Y.)  215, 
20  N.  Y.  Suppl.  140,  47  N.  Y.  St.  511:  Rob- 
erts r.  Victor,  54  Hun  (N.  Y.)  461,  7  N.  Y. 
Suppl.  777,  28  N.  Y.  St.  100;  Briohnm  r. 
TiUinghast,  15  Barb.  (N.  Y. )  618:  Xord- 
linger  r.  Aiidor^oii,  2  Silv.  Supreme  (N.  Y.) 
334,  5  N.  Y.  Sni)pl.  609,  24  N.  Y.  St.  240; 
Perry  r.  ^'olkollillo,  44  N.  Y.  Super.  Ct.  332: 
Gates  Citizens'  Nat.  Bank,  15)  N.  Y.  Suppl. 
513,  47  N.  Y.  St.  95;  Lewis  r.  Bacho,  7  N.  Y. 
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of  fraud  ^  it  has  been  held  that  this  will  not  be  sufficient  unless  the  presumption 
is  conclusive.*^ 

D.  Question  of  Law  or  of  Fact.  Whether  or  not  a  deed  of  assignment  is 
fraudulent  as  a  matter  of  law  is  a  question  which  the  court  must  determine  from 
an  inspection  of  the  record  alone  and  there  must  appear  some  provision  or  stipu- 
lation irreconcilable  with  an  honest  intent ;  but  the  question  of  fraud  in  an 
assignment  for  the  benelit  of  creditors,  where  the  same  is  not  apparent  on  the 
face  of  the  assignment,  but  is  dependent  upon  external  proofs,  must  be  deter- 
mined bj  the  jury  and  not  by  the  court.*^ 

X.  Construction,  Operation,  and  effect. 

A.  Rules  of  Construction.  Assignments  for  the  benefit  of  creditors  are 
subject  to  the  same  rules  of  construction  which  are  applied  to  other  contracts  or 


Suppl.  757  [affirmed  in  130  N.  Y.  640,  29 
N.  E.  151,  40  N.  Y.  St.  983]  ;  Durfee  v.  Bump, 
3  N.  Y.  Suppl.  505,  20  N.  Y.  St.  833;  Smith 
V.  White,  2  N.  Y.  Suppl.  855,  19  N.  Y.  St. 
164;  Sloan  v,  Gauhn,  12  N.  Y.  St.  717;  East- 
ern Nat.  Bank  v.  Hulshizer,  2  N.  Y.  St.  93 ; 
North  River  Bank  v.  Schumann,  63  How.  Pr. 
(N.  Y.)  476;  Beamish  v.  Conant,  24  How. 
Pr.  (N.  Y.)  94;  Pearce  v.  Beach,  12  How. 
Pr.  (N.  Y.)  404. 

North  Carolina. —  Barber  v.  Buffaloe,  111 
N.  C.  206,  16  S.  E.  386;  Bobbitt  v.  Rodwell, 
105  N.  C.  236,  11  S.  E.  245. 

-  South  Carolina. —  Sullivan  v.  Sullivan  Mfg. 
Co.,  17  S.  C.  588. 

Tennessee. —  Hefner  v.  Metcalf,  1  Head 
(Tenn.)  577. 

United  States. —  Farwell  v.  Maxwell,  34 
Fed.  727. 

44.  Evidence  merely  raising  presumption 
is  insufficient. —  Illinois. — Clark  v.  Groom,  24 
HI.  316. 

Maine. —  Pike  v.  Bacon,  21  Me.  280,  38  Am. 
Dec.  259. 

Massachusetts. —  Hastings  v.  Baldwin,  17 
Mass.  552. 

Michigan. —  Baldwin  v.  Buckland,  11  Mich. 
389. 

Minnesota. —  Guerin  v.  Hunt,  6  Minn.  375. 

Mississippi. —  Taylor  v.  Watkins,  (Miss. 
.1893)  13  So.  811. 

New  York. —  Acker  v.  Leland,  109  N.  Y.  5, 
15  N.  E.  743,  14  N.  Y.  St.  23;  Turney  v.  Van 
Gelder,  68  Hun  (N.  Y.)  481,  23  N.  Y.  Suppl. 
27,  52  N.  Y.  St.  664  [affirmed  in  143  N.  Y. 
632,  37  N.  E.  826,  60  N.  Y.  St.  876]  ;  Roberts 
V.  Victor,  54  Hun  (N.  Y.)  461,  7  N.  Y.  Suppl. 
777,  28  N.  Y.  St.  100;  Waverly  Nat.  Bank 
V.  Halsey,  57  Barb.  (N.  Y.)  249;  Cutter  v. 
Hume,  17  N.  Y.  Suppl.  255,  43  N.  Y.  St.  242 
[affirmed  in  138  N.  Y.  630,  33  N.  E.  1084, 
51  N.  Y.  St.  934]  ;  De  Camp  v.  Marshall,  2 
Abb.  Pr.  N.  S.  (N.  Y.)  373;  Reed  f.  Emery, 
8  Paige  (N.  Y.)  417,  35  Am.  Dec.  720;  Cur- 
rie  V.  Hart,  2  Sandf.  Ch.  (N.  Y.)  353. 

Virginia. —  Paul  v.  Baugh,  85  Va.  955,  9 
S.  E.  329. 

Wisconsin. —  Bates  v.  Ableman,  13  Wis. 
644.  ' 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  447.  . 

45.  Presumption  of  fraud  must  be  con- 
clusive.—  Higby  V.  Ayres,  14  Kan.  331  j  Hays 
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V.  Doane,  11  N.  J.  Eq.  84;  Talcott  v.  Hess, 
31  Hun  (N.  Y.)  282,  4  N.  Y.  St.  62.  See 
also  cases  cited  supra,  note  44. 

46.  Question  of  law  for  the  court. — Massa- 
chusetts.—  Harris  v.  Sumner,  2  Pick.  (Mass.) 
129. 

Missouri. —  Johnson  v.  McAllister,  30  Mo. 
327. 

New  York. —  Sheldon  v.  Dodge,  4  Den. 
(N.  Y.)  217.  See  also  Place  v.  Miller,  6  Abb. 
Pr.  N.  S.  (N.  Y.)  178. 

Michigan. —  Pier  son  v.  Manning,  2  Mich. 
445. 

Montana. — Rosenstein  v.  Coleman,  18  Mont. 
459,  45  Pac.  1081. 

South  Carolina. —  Stewart  v.  Kerrison,  3 
S.  C.  266. 

Texas.—  Bailey  v.  Mills,  27  Tex.  434. 

West  Virginia. —  Landeman  v.  Wilson,  29 
W.  Va.  702,  2  S.  E.  203. 

United  States. —  Means  v.  Montgomery,  23 
Fed.  421. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  455. 

47.  Question  of  fact  for  jury. —  Connecti- 
cut.— Warner  Glove  Co.  v.  Jennings,  58  Conn. 
74,  19  Atl.  239. 

Illinois. —  Nimmo  v.  Kuykendall,  85  111. 
476. 

Missouri. —  State  v.  Keeler,  49  Mo.  548 ; 
Johnson  v.  McAllister,  30  Mo.  327. 

New  York.—Fnj  v.  Grant,  53  Hun  (N.  Y.) 
44,  5  N.  Y.  Suppl.  910,  23  N.  Y.  St.  571  [af- 
firmed in  126  N.  Y.  624,  27  N.,  E.  410,  36 
N.  Y.  St.  1012]  ;  Mathews  v.  Poultney,  33 
Barb.  (N.  Y.)  127;  Place  v.  Miller,  6  Abb. 
Pr.  N.  S.  (N.  Y.)  178.  Compare  Chambers 
V.  Smith,  60  Hun  (N.  Y.)  248,  14  N.  Y. 
Suppl.  706,  38  N.  Y.  St.  213. 

North  Carolina. —  Hodges  v.  Lassiter,  96 
N.  C.  .351,  2  S.  E.  923;  Hardy  i;.  Skinner,  31 
N.  C.  191.  Compare  Barber  v.  Buffaloe,  111 
N.  C.  206,  16  S.  E.  386. 

Texas. —  Van  Hook  v.  Walton,  28  Tex.  59; 
Bailey  v.  Mills,  27  Tex.  434;  Green  v.  Banks, 
24  Tex.  508;  Baldwin  r.  Peet,  22  Tex.  708,  75 
Am.  Dec.  806;  Linn  v.  Wright,  18  Tex.  317, 
70  Am.  Dec.  282.  See  also  Weaver  v.  Good- 
man, (Tex.  Civ.  App.  1899)  51  S.  W.  860. 

United  States. —  Bickham  v.  Lake,  51  Fed. 
892. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  433. 
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conveyances.^  General  statements  or  recitals  are  restricted  by  words  or  clauses 
of  narrower  import,-^  unless  such  restriction  defeats  the  intention  of  the 
parties.^ 

B.  Opepation  and  Effect  Generally — l.  Amendment  of  Assignment.*  An 

assignment  properly  executed  and  accepted  by  the  assignee  cannot  be  subse- 
quently amended  by  the  assignor,^  and  a  subsequent  assignment  will  not  affect  a 
valid  prior  assignment^  or  disturb  a  prior  composition  agreement  between  the 
debtor  and  his  creditors."^ 

2.  Revocation  of  Assignment.^  An  assignment  duly  executed  and  accepted 
by  the  assignee  and  assented  to  by  the  creditors^  cannot  be  revoked  by  the 


1.  Alabama.' — Mobile  Bank  v.  Dunn,  67 
Ala.  381. 

Maryland. — ^  Hall  v.  Farmers'  Nat.  Bank, 
53  Md.  120. 

Weiv  York.—  Crook  v.  Rindskopf,  105  N.  Y. 
476,  12  N.  E.  174;  Knapp  v.  McGowan, 
96  N.  Y.  75;  Matter  of  Fay,  6  Misc.  (N.  Y.) 
462,  27  N.  Y.  Suppl.  910. 

South  Dakota. —  Landauer  v.  Conklin,  3 
S.  D.  462,  54  N.  W.  322. 

'Wisconsin. —  Eau  Claire  Grocer  Co.  v.  Hub- 
bard, 97  Wis.  661,  73  N.  W.  570. 

See,  generally,  Conteacts  ;  Deeds;  and  4 
Cent.  Dig.  tit.  "  Assignments  for  Benefit  of 
Creditors,"  §  484. 

Deeds  of  assignment  giving  preferences  are 
to  be  construed  strictly,  and  courts  of  equity 
will  not  interpolate  phrases  to  carry  out  a 
possible  intent  to  give  preferences  otherwise 
than  as  expressed.  Market  Nat.  Bank  v.  Hof- 
heimer,  23  Fed.  13. 

Several  instruments. —  Where  a  partner- 
ship OAvning  personal  property  situated  in 
two  different  states  executes  two  instruments, 
each  transferring  the  property  in  one  state, 
they  are  to  be  construed  separately,  each  in 
accordance  with  the  laws  of  the  state  where 
the  property  conveyed  is  situated,  and  the 
fact  that  one  operates  as  a  general  assign- 
ment cannot  affect  the  construction  of  the 
other.  Dunham  v.  McNatt,  15  Tex.  Civ.  App. 
552,  39  S.  W.  1016. 

2.  Hatchett  v.  Blanton,  72  Ala.  423;  Hal- 
sey  V.  Fairbanks,  4  Mason  (U.  S.)  206,  11 
Fed.  Cas.  No.  5,964. 

General  words  vnll  be  limited  and  con- 
trolled by  a  schedule  attached  thereto  and  re- 
ferred to  containing  a  particular  description 
of  the  property  assigned. 

District  of  Columbia. —  Keane  v.  Chamber- 
lain, 14  App.  Cas.  (D.  C.)  84. 

Georgia. — See  Roberts  v.  Boylan,  24  Ga.  40. 

Kentucky. — Scott  v.  Coleman,  5  Litt.  ( Ky. ) 
349,  15  Am.  Dec.  71. 

Man/land. —  Mims  v.  Armstrong,  31  Md. 
87,  1  Am.  Rep.  22. 

Minnesota. —  Guerin  v.  Hunt,  6  Minn.  375, 

Neto  Hampshire. — Rundlett  v.  Dole,  10  N.  H. 
458. 

New  York. —  Wilkes  v.  Ferris,  5  Johns. 
(N.  Y.)  335,  4  Am.  Dec.  364. 

United  States.— Bock  i;.  Perkins,  139  U.  S. 
628,  11  S.  Ct.  677,  35  L.  ed.  314. 

3.  Emigrant  Industrial  Sav.  Bank  v.  Roche, 
93  N.  Y.  374. 

4.  As  to  reservation  in  conveyance  of  power 
to  amend  see  supra,  V,  A. 

[14] 


5.  Amendment  by  assignor. —  Ingram  v. 
Kirkpatrick,  41  N.  C.  463,  51  Am.  Dec.  428. 

The  name  of  a  creditor  unintentionally 
omitted  in  the  deed  by  reason  of  the  drafts- 
man's mistake  cannot  be  inserted  by  an 
amended  deed  acknowledged  and  registered 
with  the  original  deed  of  trust,  except  by 
consent  of  the  trustee  and  the  beneficiaries. 
Baker  v.  Harlan,  3  Lea  (Tenn.)  505. 

6.  Prior  assignment. —  Drake  v.  Ellman,  80 
K}^  434;  Seal  v.  Duffy,  4  Pa.  St.  274,  95 
Am.  Dec.  691. 

Cure  of  illegal  provision. —  A  second  as- 
signment may  be  made  to  cure  an  illegal  pro- 
vision in  a  former  one,  and  if  such  is  its  ap- 
parent purpose  it  will  be  construed,  if  possi- 
ble, so  as  not  to  conflict  in  other  particulars 
with  the  first  assignment.  Morrison  v.  Shus- 
ter,  1  Mackey  (D.  C.)  190. 

Prior  assignment  invalid. — Where  a  debtor 
makes  an  unrecorded  assignment  of  certain 
of  his  property  in  trust  for  a  single  creditor, 
and  afterward  makes  a  general  assignment  of 
all  his  property  for  the  benefit  of  all  his  cred- 
itors, which  is  recorded,  the  prior  assignment 
is  void  as  against  all  creditors  save  the  one 
named  therein,  and  the  property  thereby 
transferred  passes  to  the  assignee  named  in 
the  second  assignment.  Kern  v.  Powell,  98 
Pa.  St.  253. 

7.  Prior  composition  agreement. —  Robert 
V.  Barnum,  80  Ky.  28. 

8.  As  to  reservation  in  conveyance  of 
power  to  revoke  see  supra,  V-,  A. 

9.  Revocation  before  assent. —  If  the  cred- 
itors are  not  parties  or  privies  to  a  deed  of 
assignment,  and  the  trustee  has  not  dealt 
with  them  in  performance  of  its  provisions, 
the  deed  operates  merely  as  a  power  to  the 
trustee  and  is  revocable  by  the  debtor. 

Georgia. —  Jones  V.  Dougherty,  10  Ga.  273. 

Missouri. — Attleboro  First  Nat.  Bank  v. 
Hughes,  10  Mo.  App.  7. 

Nevada.—  Gibson  v.  Chedic,  1  Nev.  497,  90 
Am.  Dec.  503. 

Pennsylvania. —  Watson  v.  Bagaley,  12  Pa. 
St.  164,  51  Am.  Dec.  595. 

Tennessee. — Mills  v.  Haines,  3  Head  (Tenn.) 
331;  Brevard  Neelv,  2  Sneed  (Tonn.)  164; 
Gait  V.  Dibrell,  10  Yerg.  (Tomi.)  146. 

Wisconsin. —  See  Oaklev  v.  Hibbard,  1  Finn. 
(Wis.)  674,  44  Am.  Dec.  425,  holding  that 
one  who  was  not  in  failing  circumstances,  but 
who  made  an  assignment  of  his  property  to 
a  trustee  to  pay  off  certain  debts  out  of  the 
proceeds  of  the  sale  of  the  same,  had  the 
right  to  revoke  the  assignment  after  partial 
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assignor,^^  or  by  the  joint  act  of  the  assignor  and  assignee,  or  by  the  court  on 
their  apphcation.^V  As  against  subsequent  creditors,  however,  an  assignment  may 
be  annulled  by  the  parties  and  the  property  reconveyed.^^ 

3.  Attacking  Assignment  —  a.  Who  May  Attack.  A  debtor  of  the  assignor 
cannot  attack  an  assignment,^^  nor  an  individual  creditor  of  a  partner,  a  partner- 
ship assignment.^'^  So  an  officer  must  show  that  he  is  acting  under  a  valid  judg- 
ment or  attachment,  when  levying  on  the  property  covered  by  an  assignment^ 
before  he  can  attack  the  assignment^^^ 

b.  Collateral  Attack.  An  assignment  valid  on  its  face  cannot  be  attacked 
collaterally.^^  . 


execution  thereof  and  sell  the  remainder  of 
the  property  to  the  assignee,  as  against  any 
of  his  creditors  who  had  not  been  paid,  and 
who  had  no  notice  of  such  assignment. 

Bankruptcy  of  grantor. — A  fraudulent  deed 
of  assignment,  if  the  express  assent  of  the 
creditors  is  not  shown,  is  a  mere  power  sub- 
ject, like  other  powers,  to  revocation,  and  is 
revoked  by  the  bankruptcy  of  the  grantor. 
Ashley  v.  Robinson,  29  Ala.  112,  65  Am,  Dec. 
387. 

10.  Revocation  by  assignor. —  Alabama. — 
Banner  X).  Brewer,  69  Ala.  191. 

California. — Forbes  v.  Scannell,  13  Cal.  242. 
Iowa. —  Petrikin  v.  Davis,  Morr.    ( Iowa ) 
296. 

Minnesota. —  Mackellar  v.  Pillsbury,  48 
Minn.  396,  51  N.  W.  222. 

Mississippi. — Sevier  v.  McWhorter,  27  Miss. 
442. 

New  Jersey. —  Scull  v.  Reeves,  3  N.  J.  Eq. 
131,  29  Am.  Dec.  703. 

New  York. —  Cunningham  v.  Freeborn,  1 
Edw.  (N.  Y.)  256  [affirmed  in  3  Paige  (N.  Y.) 
557  (affirmed  in  11  Wend.  (N.  Y.)  240)]. 

North  Carolina. —  Walker  v.  Crowder,  37 
N.  C.  478. 

Pennsylvania. —  Watson  v.  Bagaley,  12  Pa. 
St.  164,  51  Am.  Dec.  595. 

Tennessee. —  Farquharson  v.  McDonald,  2 
Heisk.  (Tenn.)  404;  Furman  v.  Fisher,  4 
Coldw.  (Tenn.)  626,  94  Am.  Dec.  210;  Rob- 
ertson V.  Sublett,  6  Humphr.  (Tenn.)  313. 

Vermont. —  Hall  v.  Denison,  17  Vt.  310. 

See  4  Cent.  Dig,  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  488, 

Subsequent  agreement. —  An  assignment 
contemplating  merely  the  sale  of  the  property 
by  the  assignees,  and  an  application  of  the 
proceeds  to  the  payment  of  the  assignor's 
debts  for  which  the  assignees  were  liable  as 
indorsers,  and  the  return  of  the  surplus  is 
superseded  by  a  subsequent  agreement  for  a 
continuation  of  the  business  of  the  assignors 
by  the  use  of  the  assigned  property,  together 
with  advances  to  be  made  by  the  assignees. 
Craig  V.  Bradley,  26  Mich.  353.  See  also 
Whitcomb  v.  Fowle,  7  Abb.  N.  Cas.  (N.  Y.) 
295,  56  How.  Pr.  (N.  Y.)  365. 

11.  Revocation  by  joint  action  of  assignor 
and  assignee. —  Mackellar  v.  Pillsbury,  48 
Minn,  396,  51  N.  W.  222;  Alpaugh  v.  Rober- 
son,  27  N.  J.  Eq.  96. 

Renunciation  by  assignee. — An  assignment 
for  creditors,  once  accepted  by  the  assignee, 
is  vested  for  the  benefit  of  creditors,  and  a 
subsequent  renunciation  does  not  aflfect  the 
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validity  of  the  conveyance.  Handley  v.  Pfis- 
ter,  39  Cal.  283,  2  Am.  Rep.  449;  Bellamy  v. 
Sheriflf,  Jackson  County,  6  Fla.  62;  State  v. 
Grover,  37  N.  J.  L,  174;  Seal  v.  Duffy,  4  Pa. 
St.  274,  45  Am,  Dec.  691.  So  where  all  the 
assignees  have  accepted  the  trust  they  cannot 
afterward,  collectively  or  severally,  repudiate 
the  responsibilities  of  the  office,  or  divest 
themselves  of  the  title  so  vested  in  them,  save 
in  the  performance  of  the  trust.  Ratcliffe  v. 
Sangston,  18  Md.  383;  Scull  v.  Reeves,  3  N.  J. 
Eq.  84,  29  Am.  Dee.  694;  Brennan  v.  Will- 
son,  71  N,  Y.  502. 

Revocation  by  court. —  Mackellar  v.  Pills- 
bury, 48  Minn,  396,  51  N,  W.  222, 

12.  Revocation  as  against  subsequent  cred- 
itors.—  Small  V.  Sproat,  3  Mete.  (Mass.)  303. 

13.  Debtor  of  assignor. — Colorado. — ^James 
V.  MePhee,  9  Colo.  486,  13  Pac.  535. 

Michigan.-r-  Butler  v.  Wendell,  57  Mich. 
62,  23  N,  W,  460,  58  Am.  Rep,  329. 

Mhmesota.—Rohrex  v.  Turrill,  4  Minn,  407. 

Ohio. —  Thomas  v.  Talmadge,  16  Ohio  St. 
433. 

Pennsylvania. —  Shryock  v.  Basehore,  82 
Pa.  St.  159. 

United  States. —  Missouri,  etc.,  R,  Co,  v. 
Fuller,  72  Fed,  467,  36  U.  S.  App,  456,  18 
C,  C,  A.  641. 

As  to  right  of  creditors  to  attack  assign- 
ment see  infra,  XIV,  D. 

A  defect  in  thenotary's  certificate  of  the  ac- 
knowledgment of  an  assignee  of  his  accept- 
ance of  an  assignment  for  the  benefit  of  cred- 
itors can  be  of  no  avail  to  the  assignor's 
debtor  in  an  action  against  him  by  such  as- 
signee. Jones  V.  Howard  Ins.  Co.,  10  N.  Y. 
St.  120. 

14.  Creditor  of  partner. — Haynes  v.  Brooks, 
8  N.  Y.  Civ.  Proc.  106. 

15.  Levying  officer. —  Dawley  v.  Sherwin,. 
5  S.  D.  594,  59  K  W.  1027.  See  also  Lawton 
V.  Levy,  2  Edw.  (N.  Y.)  197,  holding  that  a 
creditor  who  seeks  to  impeach  an  assignment 
on  the  ground  of  fraud  must  first  put  him- 
self in  a  situation  to  complain  by  becoming 
a  judgment  creditor  who  has  exhausted  all 
legal  remedies.  But  see  Lincoln  v.  Cross,  11 
Wis.  91,  holding  that  in  an  action  by  ap  as- 
signee for  benefit  of  creditors  against  an  offi- 
cer who  had  taken  goods  from  the  assignee 
under  an  execution  on  a  judgment  against 
the  assignor,  the  officer  cannot  question  the 
validity  of  the  assignment. 

16.  McCandless  v.  Hazen,  98  Iowa  321,  67 
N.  W.  256;  Staples  v.  Schulenburg,  etc..  Lum- 
ber Co.,  62  Minn.  158,  64  N.  W.  148;  Holto- 
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4.  Rights  of  Creditors  Under  Void  or  Voidable  Assignment.  Under  a  void  or 
voidable  assignment,  the  creditor  who  is  most  dihgent  in  securing  a  lien  or  claim 
on  the  property  assigned  will  have  a  priority  over  the  others,^'^  but  such  creditor 
cannot  claim  under  such  assignment  and  also  a  subsequent  judgment. 

6.  Rights  of  Non-Assenting  Creditors.  A  creditor  who  does  not  assent  to  the 
terms  of  a  general  assignment  has  no  authority  over  the  proceeds  of  the  debtor's 
property  in  the  hands  of  the  assignee,  except  where  a  surplus  may  remain  after 
payment  of  the  claims  of  assenting  creditors  and  the  expense  of  executing  the 
trust.i^ 

6.  Rights  of  Purchaser  From  Assignee.  An  innocent  purchaser  of  goods  sold 
by  the  assignee  for  the  benefit  of  creditors  of  the  assignor  will  be  protected  in 
his  purchase,  even  if  the  assignment  is  invalid.^ 

C.  Property  Conveyed — l.  In  General.  A  valid  general  assignment  for 
the  benefit  of  creditors  passes  all  the  property,  real  and  personal,  which  the 
debtor  owned  at  the  time  of  the  assignment.^^    Applying  this  rule,  a  chose  in 


quist  V.  Clark,  59  Minn.  59,  60  N.  W.  1077; 
St,  Paul  Second  Nat.  Bank  v.  Schranck,  43 
Minn.  38,  44  K  W.  524;  Warner  v.  Hedlv,  1 
R.  I.  357 ;  McCourt  v.  Bond,  64  Wis.  596*,  25 
N.  W.  532.  Contra,  Zimmerman  v.  Willard, 
114  111.  364,  2  N.  E.  70. 

17.  Georgia. —  Lee  v.  Brown,  7  Ga.  275. 
Iowa. —  Loeb  v.  Pierpoint,  58  Iowa  469,  12 

N.  W.  544,  43  Am.  Rep.  122. 

Massachusetts. —  Piatt  v.  Brown,  16  Pick. 
(Mass.)  5.53. 

Mississippi. —  Menken  v.  Gumbel,  57  Miss. 
756. 

Ohio.— Barret  v.  Reed,  Wright  (Ohio)  700. 

South  Carolina. —  Compare  Le  Prince  v. 
Guillemot,  1  Rich.  Eq.  (S.  C.)  187,  holding 
that  judgments  recovered  after  a  fraudulent 
assignment  of  property  by  the  debtor  and  a 
sale  by  the  assignee,  but  before  proceedings 
to  set  aside  the  assignment,  do  not  affect  the 
property,  and  will  be  paid  pro  rata  with 
simple  colitract  debts. 

Utah.— Ogden  Paint,  etc.,  Co.  v.  Child,  10 
Utah  475,  37  Pac.  734. 

Wisconsin. —  Vernon  v.  Upson,  60  Wis.  418, 
19  N.  W.  400;  Selleck  v.  Phelps,  11  Wis.  380. 

United  States. —  Johnson  v.  Rogers,  13  Fed. 
Cas.  No.  7,408,  14  Alb.  L.  J.  427,  5  Am.  L. 
Rec.  536,  15  Nat.  Bankr.  Reg.  1. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  504. 

18.  D'lvernois  v.  Leavitt,  23  Barb.  (N.  Y.) 
63. 

Assignee  as  creditor. —  If  the  assignees  are 
themselves  bona  fide  creditors  of  the  assignor 
^  to  the  amount  of  the  property  assigned  they 
cannot  be  held  by  the  trustee  process  as  his 
garnishees,  at  the  suit  of  creditors  who  are 
not  parties  to  the  assignment,  although  the 
assignment  be  constructively  fraudulent.  An- 
drews V.  Ludlow,  5  Pick.  (Mass.)  28;  Beach 
V.  Viles,  2  Pet.  (U.  S.)  675,  7  L.  ed.  559. 
But  if  the  property  exceeds  in  amount  the 
sum  owed  to  the  assignee  he  is  liable  under 
trustee  process  for  the  surplus.  Merrill  V. 
Englesby,  28  Vt.  150;  Bishop  r.  Catlin,  28 
Vt.  71.  So  an  assignment  made  by  one  mem- 
ber of  a  partnership  for  the  purpose  of  de- 
priving the  other  partner  of  all  power  in  the 
disposition  of  the  property  and  with  a  view 
to  dissolving  the  partnership  gives  to  the 


trustee  no  lien  or  security  upon  the  partner- 
ship effects  for  the  payment  of  a  debt  due  to 
him.  Kirby  t?.  Ingersoll,  1  Dougl.  (Mich.) 
477. 

19.  Warner  Glove  Co.  v.  Jennings,  58  Conn. 
74,  19  Atl.  239;  Foster  Saco  Mfg.  Co.,  12 
Pick.  (Mass.)  451;  Schoolher  v.  Hutchins,  66 
Tex.  324,  1  S.  W.  266.  Contra,  Bothick  v. 
Greves,  34  La.  Ann.  907. 

20.  Cummings  v.  McCullough,  5  Ala.  324; 
Wilson  V.  Marion,  147  N.  Y.  589,  42  N.  E. 
190,  70  N.  Y.  St.  349;  Sheldon  v.  Strvker,  42 
Barb.  (N.  Y.)  284,  27  How.  Pr.  fN.  Y.) 
387;  Pine  v.  Rikert,  21  Barb.  (N.  Y.)  469; 
Ames  V.  Blunt,  5  Paige  (N.  Y.)  13. 

As  to  sale  of  assigned  property,  generally, 
see  infra,  XII,  E. 

Assignment  fraudulent  on  face. —  A  pur- 
chaser, for  a  full  consideration,  from  a  trus- 
tee who  held  the  real  estate,  under  a  deed  of 
trust  for  creditors,  fraudulent  on  its  face, 
takes  no  title.  Palmer  v.  Giles,  58  N.  C.  75. 
See  also  Ward  v.  Trotter,  3  T.  B.  Mon.  (Ky.) 
1,  holding  that  a  declaration  in  a  deed  of 
trust  for  the  benefit  of  creditors  that  the 
transfer  was  made  "  to  prevent  a  sacrifice  of 
the  grantor's  property  "  is,  as  to  creditors,  a 
fraudulent  purpose,  and  invalidates  the  deed 
as  to  them;  and  purchasers  under  such  deed 
cannot  protect  themselves  on  the  ground  of 
want  of  notice,  when  their  conveyances  refer 
to  the  deed.  But  see  Okie  v.  Kelly,  12  Pa.  St. 
323,  holding  that  a  sale  by  assignees,  under  a 
deed  voidable  for  a  defect  apparent  on  its 
face,  to  a  bona  fide  purchaser  for  value,  can- 
not be  avoided  by  the  insolvent  trustee  of  the 
assignors,  where  the  sale  was  made  before 
an  election  by  the  assignee  to  disaffirm  the 
assignment. 

Taking  subject  to  lien. —  Purchasers  from 
an  assignee  take  subject  to  any  lien,  thougli 
they  have  not  had  notice.  Vandoren  r.  Todd, 
3  N.  J.  Eq.  397.  See  also  McConihe  v.  Fales, 
107  N.  Y.  404,  14  N.  E.  285. 

21.  Property,  in  general. — Alabama. — Pol- 
lak  Co.  V.  Muscogee  Mfg.  Co.,  108  Ala.  467, 
18  So.  611,  54  Am.  St.  Rep.  165. 

District  of  Columbia. —  Chafee  r.  Blatch- 
ford,  6  Mackey  (D.  C.)  459. 

7/?t«o?*s.— Freydendall  r.  Baldwin.  103  111. 
325;  Gibson  i\  Rees,  50  HI.  383. 
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action a  claim  against  the  government,^^  a  contingent  interest  or  expect- 
ancy,^'^ an  equity  of  redemption  in  mortgaged  premises,'^^  a  tire  insurance  policy,^® 


loim. —  Turrill  v.  McCarthy,  (lov/a  1901) 
87  N.  W.  667,  holding  that  under  a  deed  as- 
signing all  a  debtor's  property,  except  such 
as  is-  "  exempt  from  execution,"  the  furniture 
and  equipments  belonging  to  and  used  by  the 
assignor  in  his  capacity  of  third-class-  post- 
master are  not  reserved,  since  these  are  not 
exempt. 

Kentucky. —  Trimble  v.  Shawhan,  101  Ky. 
403,  19  Ky.  L.  Eep.  625,  41  S.  W.  546;  Fore- 
paugh  V.  Appold,  17  B.  Mon.  (Ky.)  625; 
Nethercutt  v.  Herron,  10  Ky.  L.  Rep.  247,  8 
S.  W.  13.  See  also  Dickinson  v.  Beahr,  6  Ky. 
L.  Rep.  359. 

Maiwe.— Pike  v.  Bacon,  21  Me.  280,  38 
Am.  Dec.  259. 

Maryland. —  Farquharson  v.  Eichelberger, 
15  Md.  63. 

Massachusetts. —  Coverdale  v.  Aldrich,  19 
Pick.  (Mass.)  391;  Pingree  v.  Comstock,  18 
Pick.  (Mass.)  46. 

Mississippi. —  Tishomingo  Sav.  Inst.  v.  Al- 
len, (Miss.  1898)  23  So.  958. 

Montana. —  McCulloh  v.  Price,  14  Mont. 
320,  36  Pac.  194,  43  Am.  St.  Rep.  637. 

Nebraska. —  Commercial  Nat.  Bank  v.  Ne- 
braska State  Bank,  33  Nebr.  292,  50  N.  W. 
157. 

Neiv  Hampshire. —  Gignoux  v.  Bilbruck,  63 
N.  H.  22. 

Neiv  York. — ^Emigrant  Industrial  Sav. 
Bank  v.  Roche,  93  N.  Y.  374;  Raynor  v.  Ray- 
nor,  21  Hun  ^N.  Y.)  36;  Leger  v.  Bonnaffe,  2 
Barb.  (N.  Y.)  475;  Beckwith  v.  Union  Bank, 
4  Sandf.  (N.  Y.)  604. 

No7'th  Carolina. —  Watson  v.  Dobbin,  89 
N.  C.  107. 

Ohio. — Ennis  r.  Hulse,  Wright  (Ohio)  259. 

Pennsylvania. — -Vandvke  v.  Christ,  7  Watts 
&  S.  (Pa.)  373;  Barker's  Estate,  2  Pa.  Dist. 
571;  Bloom  v.  Miller,  11  Pa.  Co.  Ct.  620. 

Rhode  Island. —  Tillinghast  v.  Bradford,  5 
R.  I.  205. 

South  Carolina. —  See  Gilchrist  v.  Martin, 
Bailey  Eq.  (S.  C.)  492. 

Tennessee. —  Graves  -v.  McFarlane,  2  Coldw. 
(Tenn.)  167. 

Vermont. —  Dana  v.  Lull,  17  Vt.  390. 

Wisconsin. —  Killen  V.  Barnes,  106  Wis. 
546,  82  N.  W.  536. 

United  States. —  Geilinger  v.  Philippi,  133 
U.  S.  246,  10  S.  Ct.  266,  33  L.  ed.  614;  Cun- 
ningham V.  Norton,  125  U.  S.  77,  8  S.  Ct.  804, 
31  L.  ed.  624;  Milnor  v.  Metz,  16  Pet.  (U.  S.) 
221,  10  L.  ed.  943;  Anderson  Mfg.  Co.  v. 
Mansur,  etc..  Implement  Co.,  85  Fed.  241,  52 
U.  S.  App.  546,  29  C.  C.  A.  134;  Bradley 
Fertilizer  Co.  v.  Pace,  80  Fed.  862,  52  U.  S. 
App.  194,  26  C.  C.  A.  198;  Arnold  v.  Dan- 
ziger,  30  Fed.  898 ;  Rumsey  v.  Town,  20  Fed. 
558. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  512. 

The  benefit  of  a  covenant  of  a  third  per- 
son to  indemnify  a  grantor  of  lands  against  a 
mortgage  executed  by  him  does  not  pass  to 
the  assignee  for  creditors  of  such  grantor, 
especially  where  there  has  been  no  breach  be- 
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fore  the  assignment.  Ball  v.  Tennant,  21 
Ont.  App.  602. 

Goods  manufactured  but  not  delivered. — • 
Where  one  contracts  with  another  for  a  chat- 
tel not  in  existence,  but  to  be  made  for  him, 
though  he  pays  the  whole  price  in  advance, 
or  from  time  to  time  as  the  work  progresses, 
he  acquires  no  title  in  the  chattel  until  it  is 
finished  and  delivered  to  him,  as  against  an 
assignee  in  insolvency  of  the  maker:  and  this, 
although  the  seller  induced  the  buyer  to  pay 
the,  contract-price  by  falsely  representing  the 
chattel  to  be  finished.  Shaw  v.  Smith,  48 
Conn.  306,  40  Am.  Rep.  170.  See  also  Matter 
of  Adams,  12  Daly  (N.  Y.)  454. 

Transfer  of  note  for  collection. —  A  deed  of 
assignment  of  "  all  the  bills,  drafts,  promis- 
sory notes,  negotiable  securities,  etc.,"  does  not 
pass  a  bill  or  note  transferred  to  the  maker 
of  the  deed,  by  indorsement  merely,  for  pur- 
poses of  collection.  Worthington  v.  Greer,  17 
B.  Mon.  (Ky.)  741. 

22.  Chose  in  action. —  Benner  t).  Kilpatrick, 
54  N.  Y.  Super.  Ct.  532;  McMahon  v.  Sher- 
man, 14  N.  Y.  St.  637. 

23.  Claim  against  government. —  Stanford 
V.  Lockwood,  24  Hun  (N.  Y.)  291;  Maitland 
V.  Newton,  3  Leigh  (Va.)  714;  Goodman  v. 
Niblack,  102  U.  S.  556,  26  L.  ed.  229;  Milnor 
V.  Metz,  16  Pet.  (U.  S.)  221,  10  L.  ed.  943; 
Hunter  v.  U.  S.,  5  fet.  (U.  S.)  173,  8  L.  ed. 
86  [affirming  5  Mason  (U.  S.)  62,  26  Fed. 
Cas.  No.  15,420].  But  see  Sibbald's  Estate, 
18  Pa.  St.  249,  holding  that  a  claim  against 
the  United  States  for  wrongfully  preventing 
the  owner  of  land  from  cutting  and  removing 
timber  therefrom  will  not  pass  by  virtue  of 
an  assignment  under  the  insolvent  law,  be- 
cause it  is  neither  estate,  credits,  nor  effects. 

Claim  against  foreign  government. — ^Under 
the  words  in  a  trust  deed,  of  "  all  debts  due 
the  grantor,"  a  claim  which  the  grantor  has 
on  a  foreign  government  for  damages  for  de- 
tention of  a  ship  will  pass.  Griffin  v.  Ma- 
caulay,  7  Gratt.  (Va.)  476. 

24.  Contingent  interest  or  expectancy. — 
White  V.  White,  86  Ky.  602,  9  Ky.  L.  Rep. 
757,  7  S.  W.  26 ;  Gardner  v.  Hooper,  3  Gray 

(Mass.)  398;  Robbins'  Estate,  199  Pa.  St. 
500,  49  Atl.  233;  Shuman  v.  Reigart,  7  Watts 
&  S.  (Pa.)  168;  Eckerfs  Estate,  2  Pa.  Dist. 
65;  Stuckert  v.  Harvey,  1  Miles  (Pa.)  247; 
Churchman's  Estate,   20  Wkly.  Notes  Cas. 

(Pa.)  367;  Brooks  v.  Brooks,  12  S.  C.  422. 
Compare  Barker's  Estate,  32  Wkly.  Notes 
Cas.  (Pa.)  540. 

25.  Equity  of  redemption. — Gimble  v.  Fer- 
guson, 58  Iowa  414,  10  N.  W.  789;  Van 
Keuren  v.  McLaughlin,  21  N.  J.  I^q.  163.  See 
also  Graves  v.  McFarlane,  2  Coldw.  (Tenn.) 
167.  But  see  Bellamy  v.  Sheriff,  Jackson 
County,  6  Fla.  62,  holding  that  an  assignment 
for  the  benefit  of  creditors,  conveying  "  all 
the  future  cotton  crops  "  on  mortgaged  prem- 
ises, does  not  pass  the  equity  of  redemption 
in  such  premises. 

26.  Fire  insurance  policy. —  Dube  v.  Mas- 
coma  Mut.  F.  Ins.  Co.,  64  N.  H.  527,  15  Atl. 


ASSIGJS^MENTS  FOE  BENEFIT  OF  CREDITORS   [4  Cyc]  213 


an  inchoate  right  to  a  mechanic's  lien,^^  a  lease,^^  on  the  election  of  the  assignee 
to  enter  under  it,^^  right  of  action/^  if  such  right  is  not  personal  to  the  assignor,^^ 
or  a  trade-mark  or  trade-name  not  personal  in  character    passes  to  the  assignee. 


141,  1  L.  R.  A.  57;  Firth  V.  Preston,  1  Chest 
Co.  Rep.  (Pa.)  517.  See  also  Hatfield's  Es- 
tate, 2  Pa.  Dist.  17,  12  Pa.  Co.  Ct.  251,  hold- 
ing that  where  a  mortgagee  holds  an  insur- 
ance policy  as  collateral  security,  and  the 
building  is  burned,  and  on  mortgage  sale  the 
proceeds  satisfy  the  debt,  the  proceeds  of  the 
insurance  belong  to  the  assignee  for  creditors 
of  the  mortgagor. 

Accident  insurance  policy. —  Where  an  ac- 
cident policy  is  renewable  yearly  so  long  as 
the  assured  pays  the  specified  premium  in 
advance  and  the  insurance  company  consents 
to  receive  it,  a  new  contract  arises  upon  the 
payment  of  each  premium,  and  the  amount 
payable  under  it  on  the  death  of  the  assured 
in  the  current  year  for  which  a  premium  has 
been  paid  is  not  afi'ected  by  an  assignment  for 
creditors  made  in  any  previous  year  and  not 
including  after-acquired  property.  Stokell  v. 
Heywood,  [1897]  1  Ch.  459. 

Life  insurance  policy. —  The  question 
whether  a  life  insurance  policy  passes  under 
an  assignment  for  the  benefit  of  creditors  is 
to  be  determined  from  the  language  of  the 
deed  and  the  intention  of  the  assignor  in  the 
procurement  of  the  policy.  Larue  v.  Larue, 
9G  Ky.  326,  16  Ky.  L.  Rep.  641,  28  S.  W. 
790;  Rhode  Island  Nat.  Bank  Chase,  16 
R.  I.  37,  12  Atl.  233.  See  also  Shenk  v. 
Franke,  10  Lane.  Bar  (Pa.)  146,  holding 
that  a  policy  of  life  insurance,  payable  to 
the  "  heirs,  executors,  administrators  or  as- 
signee "  of  the  insured,  passes,  as  a  chose 
in  action,  to  his  assignee  for  the  benefit 
of  creditors.  But  see  Barbour  v.  Larue,  21 
Ky.  L.  Rep.  94,  51  S.  W.  5,  holding  that 
where  a  policy  of  life  insurance  has  no  sur- 
render or  pecuniary  value  at  the  date  of  the 
assignment,  it  does  not  pass.  See  also  Burn- 
sides  -v.  National  Bank,  23  Ky.  L.  Rep.  880, 
64  S.  W.  520. 

27.  Mechanic's  lien. —  Curtis  v.  Broadwell, 
66  Iowa  662,  24  N.  W.  265 ;  German  Bank  v. 
Schloth,  59  Iowa  316,  13  N.  W.  314;  Cody  v. 
Vaughan,  53  Mo.  App.  169;  Bristol  Iron,  etc., 
Co.  V.  Thomas,  93  Va.  396,  25  S.  E.  110. 

28.  Lease.—  Smith  v.  Ingram,  90  Ala.  529, 
8  So.  144;  Horwitz  t;.  Davis,  16  Md..313; 
Crouse  v.  Frothingham,  97  N.  Y.  105;  Astor 
V.  Lent,  6  Bosw.  (N.  Y.)  612.    See  also  in/ra, 

xn,  D,  1. 

Rents  before  sale. — Where  land  is  conveyed 
in  trust  for  the  benefit  of  creditors,  with  a 
power  to  sell,  the  rents  before  sale  belong  to 
the  grantor,  unless  the  deed  otherwise  speci- 
llos.    Litterer  x>.  Berry,  4  Lea  (Tenn.)  193. 

Right  of  entry.— An  assignment  wliich  con- 
veys all  the  real  estate  of  tlie  grantor  in  a 
specified  town,  and  all  leases  and  reservations 
and  rents  thereof  issuing  therefrom,  together 
with  all  debts  due  for  rents  of  land  in  such 
town,  passes  to  the  assignee  the  covenants, 
conditions,  or  right  of  entry  contained  in  a 
U'ase  in  fee.  Main  v.  Green,"  32  Barb.  (N.  Y.) 
448. 


29.  Election  of  assignee  to  enter. — Dorrance 
V,  Jones,  27  Ala.  630;  Smith  v.  Goodman,  149 
111.  75,  36  N.  E.  621 ;  Reynolds  v.  Fuller,  64 
111.  App.  134;  Horwitz-?;.  Davis,  16  Md.  313; 
Carter  v.  Hammett,  12  Barb.  (N.  Y.)  253; 
Martin  v.  Black,  9  Paige  (N.  Y.)  641,  38 
Am.  Dec.  574. 

30.  Right  of  action. —  Iowa. —  Rumsey  v. 
Robinson,  58  Iowa  225,  12  N.  W.  243. 

Kentucky. —  Mayo  i?.  Snead,  78  Ky.  634,  1 
Ky.  L.  Rep.  350 ;  Cleveland  Coal  Co.  v.  Sloan, 
11  Ky.  L.  Rep.  306.  See  also  Arnold  v.  Wy- 
ler,  13  Ky.  L.  Rep.  301. 

Missouri. — Shultz  v.  Christman,  6  Mo.  App. 
338. 

New  YorJc—JlcKee  v.  Judd,  12  N.  Y.  622, 
54  Am,  Dec.  515;  Moore  v.  McKinstry,  37 
Hun  (N.  Y.)  194;  Whittaker  v.  Merrill,  30 
Barb.  (N.  Y.)  389;  Hyde  v.  Tuffts,  45  N.  Y. 
Super.  Ct.  56. 

Pennsylvania. — Sibbald's.  Estate,  18  Pa.  St. 
249. 

Wisconsin. —  J.  S.  Keator  Lumber  Co.  v. 
St.  Croix  Boom  Corp.,  72  Wis.  62,  38  N.  W. 
529,  7  Am.  St.  Rep.  837. 

The  rights  of  action  transferred  to  an  as- 
signee are  rights  of  action  founded  upon  ben- 
eficial contracts  made  Avith  the  bankrupt, 
where  the  pecuniary  loss  is  the  substantial 
and  primary  cause  of  action,  and  for  injuries 
affecting  his  property,  so  far  as  they  do  not 
involve  a  claim  for  personal  damages.  Dil- 
lard  V.  Collins,  25  Gratt.  (Va.)  343. 

A  right  of  action  to  recover  a  penalty  for 
usury  passes  to  the  assignee.  Henderson 
Nat.  Bank  v.  Alves,  91  Ky.  142,  12  Ky.  L. 
Rep.  722,  15  S.  W.  132;  Gray  v.  Bennett,  3 
Mete.  (Mass.)  522.  But  see  Osborn  v. 
Athens  First  Nat.  Bank,  175  Pa.  St.  494.  34 
Atl.  858,  38  Wkly.  Notes  Cas.  (Pa.)  341, 
holding  that  the  right  of  action  for  the  pen- 
alty is  personal  to  the  assignor. 

31.  Right  of  action  personal  to  assignor. 
—  Connecticut. —  Stanly  v.  Duhurst,  2  Root 
(Conn.)  52,  action  founded  on  tort. 

Kentucky. —  Francis  v.  Burnett,  84  Ky.  23, 
7  Ky.  L.  Rep.  715,  action  for  malicious  prose- 
cution. 

Neio  York. — Williams  v.  Bovle.  1  ]Misc. 
(N.  Y.)  364,  20  N.  Y.  Suppl.  720,  48  N.  Y. 
St.  713. 

Pennsylvania. —  Sommer  r.  Wilt,  4  Serg. 
&  R.  (Pa.)  19,  action  for  malicious  abuse  of 
legal  process. 

Virginia. —  Dillard  v.  Collins,  25  Gratt. 
(Va.)  343. 

Washington. —  Slauson  r.  Schwabaclier,  4 
Wash.  783,  31  Pac.  329,  31  Am.  St.  Rop.  948. 

32.  Tradermark  or  trade-name. —  Wilmor 
V.  Thomas,  74  Md.  485,  22  Atl.  403.  13  L.  R.  A. 
380;  Warren  v.  Warren  Thread  Co..  \:U  Ma^s. 
247;  Hegeman  r.  Hegeman,  8  Daly  (X.  V.)  1: 
/».  rc  Knox,  1  N.  Y.  L.  Bui.  47  ;  Sarrazin  r. 
W.  R.  Irbv  Cigar,  etc.,  Co.,  93  Fed.  624.  35 
C.  C.  A.  496,  46  L.  R.  A.  541.  But  see  Brad- 
ley V.  Norton,  33  Conn.  157,  87  Am.  Dec.  200, 
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But  property  acquired  by  a  debtor  after  making  an  assignment-  for  the  benefit  of 
creditors  does  not  pass.^^ 

2.  Assignment  by  Partnership  or  Partner.  Whether  an  assignment  by  a  firm 
carries  only  firm  property,  or  inchides  separate  property  of  the  partners,  or 
whether  an  assignment  by  an  individual  includes  his  interest  in  the  assets  of  a 
firm  in  which  he  is  a  partner  is  a  question  of  intention  to  be  ascertained  from  the 
deed  itself.^* 


holding  that  a  general  assignment  is  inop- 
erative in  respect  to  passing  a  right  to  a 
trade-mark,  if  the  right  was  not  inventoried 
by  the  trustee  or  appraisers  and  never 
clahned  by  the  trustee  or  the  creditors  of  the 
insolvent,  nor  in  any  manner  disposed  of  un- 
der the  assignment.    See  also  Iowa  Seed  Co. 

Dorr,  70  Iowa  481,  30  N.  W.  866,  59  Am. 
Rep.  446,  holding  that  a  right  to  the  exclu- 
sive use  of  the  name  of  a  partnership,  con- 
sisting of  the  individual  name  of  one  partner, 
Avith  the  addition  "  &  Co.,"  under  which  the 
firm  had  acquired  an  extensive  business,  does 
not  pass  by  an  assignment  for  creditors. 
Compare  Bellows  v.  Bellows,  24  Misc.  (N.  Y. ) 
482,  53  N.  Y.  Suppl.  853. 

Letters  patent  will  pass  to  an  assignee 
though  not  subject  to  be  seized  on  execution. 
Barton  v.  White,  144  Mass.  281,  10  N.  E. 
840,  59  Am.  Rep.  84. 

■  33.  Property  subsequently  acquired. — Hall 
V.  Gill,  10  Gill  &  J.  (Md.)  325;  Lorenz  v.  Or- 
lady,  87  Ra.  St.  226.  See  also  Crow  v.  Col- 
ton,  7  Daly  (N.  Y.)  52,  holding  that  a  gen- 
eral assignment  for  the  benefit  of  creditors 
does  not  transfer  to  the  assignee  a  claim  of 
the  assignor  for  services  rendered  after  the 
date  of  the  assignment  but  before  its  delivery. 

Remission  of  forfeiture. —  The  owner  of 
property  forfeited  to  the  government  •  is  di- 
vested of  title  thereto,  and  if,  after  he  has 
made  an  assignment  for  creditors,  part  of  the 
property  is  remitted,  it  does  not  pass  to  the 
assignee.  Ward  v.  Webster,  9  Dalv  (N.  Y.) 
182. 

Subsequent  judgment. —  Where  a  debtor, 
pending  an  action  by  him,  makes  an  assign- 
ment for  the  benefit  of  creditors,  a  judgment 
subsequently  rendered  in  his  favor  vests  in 
the  assignee.  Mitchell  v.  Magowan,  13  Ky. 
L.  Rep.  685. 

Subsequent  rents. — Where  a  landlord  makes 
an  assignment  it  carries  with  it  the  right  to 
rents  not  then  accrued.  Williamson  v.  Rich- 
ardson, 6  T.  B.  Mon.  (Ky.)  596;  Neal  v. 
Cornwall,  7  Ky.  L.  Rep.  755. 

34.  Connecticut. —  Boughton  v.  Crosby,  47 
Conn.  577  ;  Von  Wettberg  v.  Carson,  44  Conn. 
287;  Coggill  V.  Botsford,  29  Conn.  439. 

Kansas. — Williams  v.  Hadley,  21  Kan.  350, 
30  Am.  Rep.  430. 

Kentucky. —  John  Hibben  Dry  Goods  Co.  v. 
Haley,  20  Ky.  L.  Rep.  1854,  50  S.  W.  252. 

Maine. —  Simmons  v.  Curtis,  41  Me.  373; 
Merrill  v.  Wilson,  29  Me.  58. 

Mary  land. —  'Rilej  v.  Carter,  7'6  Md.  581, 
25  Atl.  667,  35  Am.  St.  Rep.  443,  19  L.  R.  A. 
489. 

Massachusetts. — Driscoll  v.  Fiske,  21  Pick. 
(Mass.)  503. 
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Michigan. — Van  Kleeek  v.  McCabe,  87  Mich.  _ 
599,  49  N.  W.  872,  24  Am.  St.  Rep.  182. 

Minnesota. —  Security  Bank  v.  Beede,  37 
Minn.  527,  35  N.  W.  435. 

'NeiD  Hampshire. —  Moody  v.  Downs,  63 
N.  H.  50 ;  Derry  Bank  v.  Davis,  44  N.  H.  548. 

NeiD  York. —  Birdsall,  etc.,  Mfg.  Co.  v. 
Schwarz,  3  N.  Y.  App.  Div.  298,  38  N.  Y. 
Suppl.  368,  74  N.  Y.  St.  24;  Sherman  v. 
Jenkins,  70  Hun  (N.  Y.)  593,  24  N.  Y.  Suppl. 
186,  53  N.  Y.  St.  780.  See  also  Kuehnemundt 
V.  Haar,  46  N.  Y.  Super.  Ct.  188,  58  How.  Pr. 
(N.  Y.)  464. 

Ohio.— In  re  Perin,  6  Ohio  S.  &  C.  PI.  Dec. 
347.  See  also  State  v.  Hanousek,  19  Ohio 
Cir.  Ct.  303. 

Pennsylvania. —  Baker's  Appeal,  21  Pa.  St. 
76,  59  Am.  Dec.  752;  Clark  v.  Wilson,  19  Pa. 
St.  414;  Moddewell  v.  Keever,  8  Watts  &  S. 
(Pa.)  63;  Graham's  Estate,  1  Chest.  Co.  Rep. 
(Pa.)  301;  Nicholas  v.  Patterson,  1  Phila. 
(Pa.)  92,  7  Leg.  Int.  (Pa.)  166. 

Rhode  Island. —  Stiness  v.  Pierce,  13  R.  I. 
452. 

Texas. —  Coffin  v.  Douglass,  61  Tex.  406; 
Batts  V.  Moore,  (Tex.  Civ.  App.  1899)  54 
S.  W.  1036;  Blum  v.  Bratton,  2  Tex.  Civ. 
App.  226,  21  S.  W.  65.  See  also  Hart  v. 
Blum,  76  Tex.  113,  13  S.  W.  181. 

Virginia. —  Griffin  v.  Macaulay,  7  Gratt. 
(Va. )  476;  Anderson  v.  Bullock,  4  Munf. 
(Va.)  442. 

Wisconsin. — Eau  Claire  Grocer  Co.  v.  Hub- 
bard, 97  Wis.  661,  73  N.  W.  570;  In  re  Gil- 
bert, 94  Wis.  108,  68  N.  W.  863;  McNair  v. 
Rewey,  62  Wis.  167,  22  N.  W.  339. 

United  States.— Tracy  v.  Tuffly,  134  U.  S. 
206,  10  S.  Ct.  527,  33  L.  ed.  879;  Bradley 
Fertilizer  Co.  v.  Pace,  80  Fed.  862,  52  U.  S. 
App.  194,  26  C.  C.  A.  198. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,  "  §  548. 

Dissolution  of  partnership. —  Where  there 
has  been  a  dissolution  of  a  firm  and  a  divi- 
sion of  its  property  among  the  partners,  an 
assignment  for  creditors  by  either  of  the 
former  partners  individually  vests  the  title 
to  the  property,  as  divided,  in  his  assignee, 
in  the  same  manner  and  to  the  same  extent  as 
it  would  the  title  to  any  other  individual 
property  covered  by  the  assignment.  McKin- 
ney  v.  Baker,  9  Or  eg.  74. 

Lands  bought  and  paid  for  by  a  partner- 
ship, the  deeds  for  which,  for  convenience, 
were  taken  in  the  name  of  one  partner,  pass 
under  an  assignment  by  all  the  partners,  for 
benefit  of  creditors,  of  all  the  copartnership 
estate,  property,  assets,  and  effects,  with  a 
schedule  of  assets  attached  including  such 
lands.    Paxson  v.  Brown,  61  Fed.  874,  27 
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3.  Check  Drawn  But  Not  Presented  Till  After  Assignment.  The  authorities 
are  in  conflict  as  to  the  rights  of  the  holder  of  a  check  drawn  by  the  assignor 
before,  but  not  presented  for  payment  until  after,  the  assignment.  One  line  of 
cases  protects  such  holder.^^  The  other  line  gives  him  no  greater  rights  than 
those  of  a  general  creditor. 

4.  Goods  Purchased  on  Credit  —  a.  In  General.  The  title  to  goods  purchased 
on  credit  passes  to  the  assignee  of  the  vendee,^^  except  where  the  purchase  was 
induced  by  fraud.  In  such  case  the  assignee  takes  subject  to  the  vendor's  right 
of  recovery.^^ 

b.  Conditional  Sale.     An  assignee  for  creditors  cannot  claim  possession  of 


U.  S.  App.  49,  10  C.  C.  A.  135.  See  also 
Burnside  v.  Merrick,  4  Mete.  (Mass.)  537. 

Where  an  individual  partner  makes  an  as- 
signment for  the  benefit  of  his  creditors,  such 
creditors  are  entitled,  after  the  individual 
property  is  exhausted,  to  have  also  the  bene- 
fit of  the  assignor's  interest  in  his  firm's 
effects,  which  interest  would  be  his  share  of 
the  surplus  after  payment  of  all  firm  debts. 
Pellows  V.  Greenleaf,  43  N.  H.  421. 

35.  Iowa. — Roberts  v.  Corbin,  26  Iowa  315, 
96  Am.  Dec.  146. 

Kentucky. —  Buckner  v.  Sayre,  18  B.  Mon. 
(Ky. )  745;  Chambers  v.  Northern  Bank,  5 
Ky.  L.  Rep.  123. 

'Eew  Hampshire. — Peterborough  Sav.  Bank 
V.  Hartshorn,  67  N.  H.  156,  33  Atl.  729. 

New  York. —  See  Dickinson  v.  Champlain 
-First  Nat.  Bank,  64  N.  Y.  App.  Div.  254,  72 
N.  Y.  Suppl.  6. 

West  Virginia. —  Hulings  v.  Hulings  Lum- 
ber Co.,  38  W.  Va.  351,  18  S.  E.  620. 

United  States. — German  Sav.  Inst.  v.  Adae, 
1  McCrary  (U.  S.)  501,  8  Fed.  106. 

See,  generally.  Banks  and  Banking;  and 
4  Cent.  Dig.  tit.  "Assignments  for  Benefit  of 
Creditors,"  §  527. 

Where  an  assignor  receives  money  for  .the 
sale  of  consigned  goods,  and  sends  to  the  con- 
signor a  check  which  was  not  paid,  the  con- 
signor has  a  lien  on  the  fund  in  the  assignee's 
hands.  Standard  Wagon  Co.  f.  Nichols,  41 
Hun  (N.  Y.)  261. 

36.  Ray  v.  Killer,  11  Colo.  445,  18  Pac. 
622 ;  Chaffee  v.  Ravenna  First  Nat.  Bank,  40 
Ohio  St.  1;  Philadelphia  Fourth  St.  Nat. 
Bank  v.  Yardley,  165  U.  S.  634,  17  S.  Ct. 
439,  41  L.  ed.  855;  Laclede  Bank  v.  Schuler, 
120  U.  S.  511,  7  S.  Ct.  644,  30  L.  ed. 
704. 

Where,  befpre  the  presentation  of  a  check, 

'  the  drawer  and  drawee  both  make  assign- 
ments for  the  benefit  of  creditors,  the  payee 
eannot  recover  against  the  assignee  of  the 
drawer.  Hawes  v.  Blackwell,  107  N.  C.  196, 
12  S.  K.  245,  22  Am.  St.  Rep.  870. 

37.  Blow  V.  Gage,  44  111.  208 ;  McElroy  v. 
Seery,  61  Md.  389,  48  Am.  Rep.  110;  Van 
Dine  v.  VVillett,  38  Barb.  (N.  Y.)  319,  24 
How.  Pr.  (N.  Y.)  206.  Compare  Lacker  v. 
Rhoadcs,  51  N.  Y.  641.    See  also  Sales. 

Stoppage  in  transitu. —  An  assignment  for 
creditors  by  a  vendee,  including  goods  in 
transitu,  does  not  defeat  the  vendor's  right 
of  stoppage  in  transitu.  Harris  v.  Hart,  6 
Duer  (N.  Y.)  606. 

Where  goods  sold  for  cash  were  not  paid 


for  on  delivery,  the  vendee's  assignee  takes 
subject  to  the  vendor's  right  to  retake  them. 
Hodgson  V.  Barrett,  33  Ohio  St.  63,  31  Am. 
Rep.  527.  See  also  Leutz  v.  Flint,  etc.,  R. 
Co.,  53  Mich.  444,  19  N.  W.  138;  Wolff  v. 
Zeller,  31  Misc.  (N.  Y.)  255,  64  N.  Y.  Suppl. 
129. 

38.  Alabama. —  Cohn  f.  Stringfellow,  100 
Ala.  242,  14  So.  286;  Frow  v.  Downman,  11 
Ala.  880. 

Kentucky. —  Wright  v.  Geo.  W.  McAlpin 
Co.,  18  Ky.  L.  Rep.  226,  35  S.  W.  1039.  But 
see  Gibson  v.  Moore,  7  B.  Mon.  (Ky.)  92, 
holding  that  if  goods  fraudulently  purchased 
be  conveyed  in  trust  for  the  payment  of  pre- 
viously subsisting  debts  of  the  purchaser, 
without  notice  of  the  fraud,  before  the  vendor 
pursues  and  sues  for  the  recovery  of  the 
goods,  his  right  to  be  restored  to  their  posses- 
sion will  be  lost. 

Maine. —  Ingersoll  v.  Barker,  21  Me.  474. 

Maryland. —  Peters  v.  Hilles,  48  Md.  506; 
Ratcliffe  v.  Sangston,  18  Md.  383. 

New  Hampshire. —  Farley  v.  Lincoln,  51 
N.  H.  577,  12  Am.  Rep.  182. 

New  York. —  American  Sugar  Refining  Co. 
V.  Fancher,  145  N.  Y.  552,  40  N.  E.  206,  65 
N.  Y.  St.  506,  27  L.  R.  A.  757 ;  Goodwin  v. 
Wertheimer,  99  N.  Y.  149,  1  N.  E.  404;  Levy 
7).  Carr,  85  Hun  (N.  Y.)  289,  32  N.  Y.  Suppl. 
1023,  66  N.  Y.  St.  428;  Joslin  v.  Cowee,  60 
Barb.  (N.  Y.)  48;  Pike  v.  Wieting,  49  Barb. 
(N.  Y.)  314. 

North  Carolina. —  Wallace  v.  Cohen,  111 
N.  C.  103,  15  S.  E.  892. 

Pennsylvania. —  Knowles  v.  Lord,  4  W^hart. 
(Pa.)  500,  34  Am.  Dec.  525;  Artman  v.  Wal- 
ton, 12  Phila.  (Pa.)  442,  34  Leg.  Int.  (Pa.) 
13. 

Tennessee. —  See  Belding  v.  Frankland,  8 
Lea  (Tenn.)  67,  41  Am.  Rep.  630. 

Virginia. —  Compare  Wickham  v.  INIartin, 
13  Gratt.  (Va.)  427. 

Wisconsin. —  Singer  Schilling,  74  Wis. 
369,  43  N.  W.  101;  Lee  v.  Simmons,  65  Wis. 
523,  27  N.  W.  174. 

United  States. —  Davis  v.  Stewart,  3  Mc- 
Crary (U.  S.)  174,  8  Fed.  803. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  521. 

Replevin  of  goods. —  A  vendor  of  goods 
fraudulently  obtained  by  the  vendee  in  a 
voidable  sale  is  entitled  to  replevy  them  from 
one  to  whom  the  vendee  had  transferred  thorn 
in  a  general  assignment.  Farley  v.  Lincoln, 
51  N.  H.  577,  12^Vm.  Rep.  182;  Lee  v.  Sim- 
mons, 65  Wis.  523,  27  N.  W.  174. 
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property  which  was  dehvered  to  the  assignor  under  an  agreement  that  the  title 
was  to  remain  in  the  vendor  until  the  property  was  paid  for.^^ 

5.  Property  Conveyed  Before  Assignment.  In  the  absence  of  a  statute,  a 
general  assignment  for  the  benefit  of  creditors  does  not  pass  to  the  assignee  prop- 
erty previously  transferred  by  the  assignor  by  a  conveyance  good  between  the 
parties,^^  even  though  such  transfer  is  fraudulent  as  to  the  creditors  of  the 
assignor.^^ 


39.  Florida.. — Campbell  Printing  Press,  etc., 
Co.  V.  Walker,  22  Fla.  412,  1  So.  59. 

Illinois. —  Hooven,  etc.,  Co.  V.  Burdette,  153 
111.  672,  39  N.  E.  1107. 

Maine. —  Rogers     Whitehouse,  71  Me.  222. 

Mississippi.  —  Herring-Hall-Marvin  Co.  v. 
Moore,  (Miss.  1895)  17  So.  385;  Gayden  v. 
Tufts,  68  Miss.  691,  10  So.  53. 

Missouri. —  Tufts  v.  Thompson,  22  Mo.  App. 
564. 

New  York. — Keeler  v.  Field,  1  Paige  ( N.  Y. ) 
312. 

Pennsylvania. —  Collins  v.  Houston,  138  Pa. 
St.  481,  21  Atl.  234. 

Utah. —  Lippincott  v.  Rich,  19  Utah  140,  56 
Pae.  806. 

Wisconsin. —  Clark  v.  Bartlett,  50  Wis.  543, 
7  N.  W.  663. 

See  4  Cent.  Dig,  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  519. 

Proceeds  of  property. — The  vendor,  on  trac- 
ing the  property  sold  through  its  transforma- 
tion into  a  mass  of  property  afterward  pass- 
ing into  the  possession  of  the  assignee,  is  en- 
titled to  recover  the  monev  obtained  therefor. 
Bent  V.  Barnes,  90  Wis.  631,  64  N.  W.  428. 

Retaking  possession  on  default. —  A  pro- 
vision in  a  contract  of  sale  allowing  the  ven- 
dor to  retake  possession  on  default  is  valid  as 
against  the  assignee  of  the  vendee.  Hercules 
Iron  Works  v.  Hummer,  49  111.  App.  598. 

Sale  on  approval. —  Where  goods  were  for- 
warded for  acceptance,  but  acceptance  and 
payment  were  unreasonably  delayed  and  the 
consignee  meanwhile  assigned,  it  was  held 
that  title  had  not  passed.  Shipman  v.  Graves, 
41  Mich.  675,  3  N.  W.  177. 

40.  Missouri. — Drew  v.  Drum,  44  Mo.  App. 
25 ;  Haeussler  v.  Teichmann,  9  Mo.  App.  594. 

Neio  York. — Muir  v.  Schenck,  3  Hill(N.  Y.) 
228,  38  Am.  Dec.  633. 

North  Carolina.  —  Thigpen  v.  Horne,  36 
N.  C.  20. 

Pemisylvania.—WiWmms  v.  Bristol  Rolling 
Mill  Co.,  174  Pa.  St.  299,  34  Atl.  442. 

Rhode  Island. —  If  a  married  woman  lends 
her  own  money  to  her  husband  in  good  faith, 
upon  his  promise  to  pay  it  in  chattels,  and 
he  does  so  repay  it  by  direct  delivery,  she 
will  get  a  title  which  will  be  good  even  at 
law  against  his  assignee  under  a  subsequent 
assignment  for  the  benefit  of  his  creditors. 
Barrows  v.  Keene,  15  R.  I.  484,  8  Atl.  713. 

Conditional  sale. — A  chattel,  the  title  to 
which  was  retained  by  the  vendor  as  security 
for  the  price,  passes  under  a  general  assign- 
ment by  the  vendor  of  all  his  personal  prop- 
erty for  the  security  of  creditors.  Watson  v. 
Dobbin,  89  N.  C.  107. 

Conveyance  not  recorded. —  A  conveyance 
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of  land  in  trust  for  the  benefit  of  creditors, 
duly  registered,  gives  a  right  prior  to  that 
of  the  grantee  under  an  earlier  unregistered 
deed.  Simpkinson  v.  McGee,  4  Lea  (Tenn.) 
432;  Von  Stein  v.  Trexler,  5  Tex.  Civ.  App. 
299,  23  S.  W.  1047.  Contra,  Tyler  v.  Abergh, 
65  Md.  18,  3  Atl.  904. 

A  previous  transfer  of  personalty  unaccom- 
panied by  possession  is  invalid  against  the 
claim  of  a  subsequent  assignee  for  the  benefit 
of  creditors.  Grieve  v.  McGovern,  18  N.  Y. 
Suppl.  444;  Ward  v.  Wooten,  75  N.  C.  413. 
Compare  Ayers'  Estate,  5  Pa.  Co,  Ct.  540. 

41.  California. —  Francisco  v.  Aguirre,  94 
Cal.  180,  29  Pac.  495. 

Illinois.—  Hinkley  v.  Reed,  182  111.  440,  55 
N.  E.  337;  Bouton  v.  Dement,  123  111.  142, 
14  N.  E.  62;  Colburn  v.  Shay,  17  111.  App. 
289. 

Indiana. —  Where  an  insolvent  debtor  as- 
sumes on  the  face  of  his  deed  to  make  a 
statutory  assignment,  and  thus  brings  his 
property  under  control  of  the  court,  the  as- 
signment will  be  treated  as  an  assignment  of 
all  his  property,  including  that  previously 
conveyed  in  fraud  of  creditors,  although  not 
mentioned  in  the  deed.  Seibert  v.  Miliigan, 
110  Ind.  106,  10  N.  E.  929. 

Michigan. — A  creditor  cannot  levy  on  goods 
fraudulently  transferred  by  the  assignor,  the 
property  therein  being  in  the  assignee.  Kin- 
ter  V.  Pickard,  67  Mich.  125,  34  N.  W.  535. 
See  also  Kennedy  v.  Dawson,  96  Mich.  79,  55 
N.  W.  676. 

Missouri. —  Roan  v.  Winn,  93  Mo.  503,  4 
S.  W.  736. 

Nebraska. — Housel  v.  Cremer.  13  Nebr.  298, 
14  N.  W.  398  [overruling  dictum  in  Linin- 
ger  V.  Raymond,  12  Nebr.  167,  10  N.  W.  716]. 

New  J ersey. —  Van  Keuren  v.  McLaughlin, 
21  N.  J.  Eq.  163. 

New  York. —  Storm  v.  Davenport,  1  Sandf. 
Ch.  (N.  Y.)  135. 

Ohio. —  Compare  Hailowell  v.  Bayliss,  10 
Ohio  St.  536. 

Pennsylvania. —  Thomson  v.  Dougherty,  12 
Serg.  &  R.  (Pa.)  448. 

South  Carolina. — Compare  Younger  v.  Mas- 
sey,  39  S.  C.  115,  17  S.  E.  711. 

Wisconsin. —  Estabrook  v.  Messer smith,  18 
Wis.  545. 

United  States. —  Bamberger  v.  SchoOlfield, 
160  U.  S.  149,  16  S.  Ct.  225,  40  L.  ed,  374. 

See  4  Cent,  Dig,  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  526. 

Where  a  debtor  to  secure  the  performance 
of  an  agreement  by  him  for  an  extension  by 
his.  creditors  conveys  land,  intending  thereby 
to  secure  present  and  future  creditors,  and 
afterward  makes  a  general  assignment,  the 
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6.  Property  of  Third  Person  —  a.  In  General.  Property  of  a  third  person  in 
tlie  hands  of  an  assignor,^^  or  property  held  by  an  assignor  in  trust  for  a  third 
person    does  not  pass  to  an  assignee. 

b.  Consig-ned  Goods.  A  factor  holds  goods  consigned  to  him  or  the  proceeds 
thereof,  in  trust,  and  nnder  his  assignment  for  the  benefit  of  creditors  they 
do  not  pass  to  his  assignee,  but  when  identified  may  be  recovered  by  the 
consignor.'^'^ 


court,  at  the  instance  of  one  who  became  a 
creditor  after  the  execution  of  the  deed,  will 
adjudge  the  title  of  the  land  in  the  trustee 
for  the  benefit  of  all  the  creditors.  Merwin 
V.  Richardson,  52  Conn.  223. 

42.  Property  of  third  person. —  Alabama. 
—See  Casey  v.  Pratt,  8  Ala.  238,  holding  that 
where  certain  property  was  held  as  collateral 
security  by  an  assignor  and  the  debt  for 
which  the  security  was  held  has  been  paid  no 
interest  in  the  property  so  held  passes  to  the 
assignee. 

Jf ansa s.— Peak  v.  Ellicott,  30  Kan.  156,  1 
Pac.  499,  46  Am.  Rep.  90. 

Louisiana. —  Jacquet  v.  His  Creditors,  38 
La.  Ann.  863. 

Islew  York. —  National  Butchers',  etc.,  Bank 
V.  Hubbell,  117  K  Y.  384,  22  N.  E.  1031,  27 
N.  Y.  St.  396,  15  Am.  St.  Rep.  515,  7  L.  R.  A. 
852;  Lafort  v.  Carpenter,  91  Hun  (N.  Y.)  76, 
36  N.  Y.  Suppl.  168,  71  N.  Y.  St.  370. 

Pennsylvania. — Vandyke  v.  Christ,  7  Watts 
&  S.  (Pa.)  373;  Ayers'  Estate,  5  Pa.  Co.  Ct. 
540. 

Assignees,  having  notice  of  the  claim  of  a 
third  person  as  the  equitable  owner  of  part 
of  property  assigned,  are  liable  to  account  to 
him  for  his  share  of  the  proceeds  thereof. 
Plumkett  V.  Carew,  1  Hill  Eq.  (S.  C.)  169. 

Assignment  by  assignee. —  A  conveyance  of 
all  his  property  to  trustees  by  the  trustee 
named  in  a  voluntary  assignment  for  credit- 
ors does  not  embrace  or  transfer  the  property 
assigned.  Ballou's  Petition,  11  R.  I.  359. 
And  neither  his  assignee  nor  his  personal 
representative  is  entitled  to  a  debt  due  to  the 
original  bankrupt,  but  it  must  go  to  a  new 
assignee  of  the  original  bankrupt.  Merrick's 
Estate,  5  Watts  &  S.  (Pa.)  9.  But  where  an 
assignee  for  creditors  has  converted  the  trust 
estate,  and  then  made  an  assignment  for  the 
benefit  of  creditors,  and  it  does  not  appear 
that  the  proceeds  of  the  converted  property 
came  into  the  hands  of  the  last  assignee,  or 
that  they  can  be  identified  in  his  hands,  the 
beneficiaries  of  the  converted  estate  are  re- 
mitted to  the  rights  which  belong  to  general 
creditors.  Woodring  v.  White,  12  Ky.  L.  Rep. 
505.  . 

43.  Property  held  in  trust. —  Connecticut. 
—  Vail's  Appeal,  37  Conn.  185. 

M  assachu.se  tts.—  Chesterfield  Mfg.  Co.  V. 
Dehon.  5  Pick.  (Mass.)  7,  16  Am.  Dec.  367. 

Michigan. —  Garlinghouse  v.  Dixon,  Walk. 
(  Mich.)"  440. 

Mississijrpi. —  Clark  v.  Wilson,  53  Miss. 
119. 

Ncu?  York. —  Bishop  v.  Chambcrlin,  49  Hun 
(N.  Y.)  135,  1  N.  Y.  Suppl.  857,  17  N.  Y.  St. 


Ohio.—  Mannix  v.  Purcell,  46  Ohio  St.  102, 
19  N.  E.  572,  15  Am.  St.  Rep.  562,  2  L.  R.  A. 
753. 

Pennsylvania. —  Ludwig  v.  Highley,  5  Pa. 
St.  132;  In  re  Roberts,  2  Pa.  St.  371 ;  Wolf  v. 
Eichelberger,  2  Penr.  &  W.  (Pa.)  346. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  514. 

As  to  following  trust  funds  see  infra,  XIV, 
B,  4,  e,  (VI). 

Charges  on  trust  property. —  Where  a  trus- 
tee has  made  advances  from  his  own  private 
means,  otherwise  than  as  donations,  to  assist 
in  buying  or  improving  the  trust  property, 
he  has  a  claim  upon  the  particular  property 
so  purchased  or  improved,  which  passes  to 
his  assignee  in  insolvency  as  individual  as- 
sets. Mannix  v.  Purcell,  46  Ohio  St.  102,  19 
N.  E.  572,  15  Am.  St.  Rep.  562,  2  L.  R.  A. 
753. 

44.  Connecticut. —  Terry  v.  Bamberger,  44 
Conn.  558. 

Kentucky. —  Compare  Atchison  v.  Jones,  8 
Ky.  L.  Rep.  259,  1  S.  W.  406. 

Massachusetts. — Denston  v.  Perkins,  2  Pick. 
(Mass.)  86. 

Missouri. —  Peet  v.  Spencer,  90  Mo.  384,  2 
S.  W.  434. 

Isfew  York. —  Georgia  M.  &  F.  Ins.  Bank  r. 
Jauncey,  1  Barb.  (N.  Y.)  486 ;  Rabel  v.  Griffin, 
12  Daly  (N.  Y.)  241. 

Pennsylvania. —  Louisville  Cotton  Mills  Co. 
V.  Fritz,  155  Pa.  St.  144,  25  Atl.  1046. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  517. 

Del  credere  commission. —  Debts  due  a  fac- 
tor for  goods  consigned  to  him  under  a  del 
credere  commission,  and  sold  by  him,  do  not 
pass  to  his  assignee.  Converseville  Co.  v. 
Chambersburg  Woolen  Co.,  14  Hun  (X.  Y. ) 
609;  Merrill  v.  Thomas.  7  Daly  (N.  Y.)  303. 

Lien  of  factor. —  AVhere  by  agreement  a 
factor  has  a  lien  on  goods,  he  can  deliver 
the  lien  to  his  creditors  and  the  goods  to  his 
assignee  "  solely  as  security  to  the  extent  of 
his  lien."    Terry  r.  Bamberger,  44  Conn. 

Payment  of  proceeds. —  One  who  permits 
an  assignee  to  consider  him  as  an  ordinary 
creditor  cannot,  after  the  proceeds  of  tlie 
goods  assigned  have  been  paid  out  in  good 
faith  by  the  assignee  in  the  course  of  his  ad- 
ministration of  the  trust,  chum  Iho  right  to 
follow  the  proceeds  on  the  gromul  that  specific 
goods  were  his,  and  that  as  to  such  goods  the 
assignor  was  a  factor.  IMatter  of  Kobbe,  10 
Daly  (N.  Y.)  42. 

Stoppage  in  transitu.—  When  the  consignee 
becomes  insolvent,  the  consignor  has  the  right 
to  stoj)  goods  hi  traitsitu.  Stanton  r.  Ea^er, 
10  Pick."  (Mass.)  467. 
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7.  Property  Omitted  From  Deed  or  Schedule.  Where  a  debtor  assumes  on 
the  face  of  his  deed  to  act  under  a  statute  which  requires  all  property  to  be  con- 
veyed, or  recites  an  intention  to  convey  his  whole  property,  all  his  property 
passes  whether  mentioned  in  the  deed  or  schedule  or  not.^^ 

D.  Title  Acquired  by  Assignee  —  l.  In  General.  An  assignment  for  the 
benefit  of  creditors  passes  the  title,  legal  and  equitable,  to  the  assignee ;  and  as 
against  the  assignee  and  those  holding  under  him  the  debtor  has  no  interest  in  the 
property,  legal  or  equitable,  which  he  can  convey  or  encumber .^^    An  assignee 


45.  Arizona. —  Babbitt  v.  Mandell,  (Ariz. 
1898)  53  Pae.  577. 

California. — Poehlmann  v.  Kennedy,  48  Cal. 
201. 

Colorado. —  Falk  v.  Liebes,  6  Colo.  App. 
473,  42  Pae.  46. 

Connecticut. —  Compare  Whitaker  v.  Gavit, 

18  Conn.  522. 

Illinois. — Smith  v.  Goodman,  149  111.  75,  36 
N.  E.  621. 

Indiana. —  Seibert  v.  Milligan,  110  Ind.  106, 
10  N.  E.  929. 

Indian  Territory. —  Robinson  v.  Belt,  2  In- 
dian Terr.  360,  51  S.  W.  975. 

Iowa. —  Loomis  v.  Griffin.  78  Iowa  482,  43 
N.  W.  296 ;  Schaller  v.  Wright,  70  Iowa  667, 
28  N.  W.  460. 

Kentuchij. —  Knefler  v.  Shreve,  78  Ky.  297 ; 
Ely  y.  Hair,  16  B.  Mon.  (Ky.)  230. 

Louisiana. —  Nimick  v.  Ingram,  17  La.  Ann. 
85;  Dwight  v.  Smith,  9  Rob.  (La.)  32. 

Maine. —  Knevals  v.  Blauvelt,  82  Me.  458, 

19  Atl.  818. 

Massachusetts. —  See  Faxon  v.  Durant,  9 
Mete.  (Mass.)  339. 

Mississippi. —  Tishomingo  Sav.  Inst.  v.  Al- 
len, 76  Miss.  114,  23  So.  305. 

Missouri. —  St.  George's  Church  Soc.  v. 
Branch,  120  Mo.  226.  25  S.  W.  218. 

Neio  Jersey. — Loucheim  v.  Casperson.  (N.  J. 
1901)  48  Ati.  1107;  Meeker  v.  Felts,  49  N.  J. 
Eq.  502,  23  Atl.  672;  Hays  v.  Doane,  11 
N.  J.  Eq.  84. 

New  Yorfc.— Emigrant  Industrial  Sav.  Bank 
V.  Roche,  93  N.  Y.  374;  Piatt  v.  Lott,  17 
N.  Y.  478.  See  also  Turner  v.  Jaycox,  40 
Barb.   (N.  Y.)  164. 

Oregon. — Sabin  v.  Lebenbaum,  26  Greg.  420, 
38  Pac.  434. 

Tescas. —  Mcllhenny  Co.  v.  Miller,  68  Tex. 
356,  4  S.  W.  614;  City  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank,  7  Tex.  Civ.  App.  584,  27 
S.  W.  848;  Miller  v.  Schneider,  2  Tex.  App. 
Civ.  Cas.  §  369. 

Utah. —  Snyder  v.  Murdock,  20  Utah  407, 
59  Pac.  88. 

United  States.—  Bock  v.  Perkins,  139  U.  S. 
628,  11  S.  Ct.  677,  35  L.  ed.  314;  Geilinger 
V.  Philippi,  133  U.  S.  246,  10  S.  Ct.  266,  33 
L.  ed.  614;  Spindle  v.  Shreve,  111  U.  S.  542, 
4  S.  Ct.  522,  28  L.  ed.  512;  Phillips,  etc., 
Mfg.  Co.  V.  Whitney,  102  Fed.  838,  42  C.  C.  A. 
667;  Sarrazin  v.  W.  R.  Irby  Cigar,  etc.,  Co., 
93  Fed.  624,  35  C.  C.  A.  496,  46  L.  R.  A.  541. 
■  See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  550. 

Omission  by  mistake. —  Where  a  deed  of 
assignment  to  trustees  by  mistake  omitted 
part  of  the  land  included  in  the  debtor's 
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schedule  of  assets,  but  possession  thereof  was 
delivered,  with  the  rest  of  the  property,  to  the 
trustees,  equity  will  correct  the  mistake  and 
enforce  the  contract  as  reformed  against  all 
who  become  parties  thereto,  on  parol  proof 
that  the  deed  of  assignment  was  intended  by 
all  the  parties  to  it  to  include  the  property 
covered  by  the  schedule,  and  that  the  land  in 
question  was  omitted  by  mistake.  Moale  v. 
Buchanan,  11  Gill  &  J.  (Md.)  314. 

46.  Title  acquired  by  assignee. —  Connecti- 
cut.—  Taylor  v.  Atwood,  47  Conn.  498;  Hart 
V.  Stone,  30  Conn.  94;  Freeman  v.  Perry,  22 
Conn.  617. 

Kentucky. —  Retry  v.  Randolph,  85  Ky.  351, 
9  Ky.  L.  Rep.  14,  3  S.  W.  420;  Neal  v.  Corn- 
wall, 7  Ky.  L.  Rep.  755. 

Louisiana. —  By  a  cession  of  property  the 
creditors  of  the  insolvent  do  not  acquire  the 
right  of  ownership  in  the  property  surren- 
dered, but  only  the  right  of  possession;  the 
ownership  remains  in  the  insolvent.  Jacquet 
V.  His  Creditors,  38  La.  Ann.  863;  Rivae  v. 
Hunstock,  2  Rob.  (La.)  187. 

Maryland. —  See  Farquharson  v.  Eichelber- 
ger,  15  Md.  63. 

New  York.—  nosig  v.  Hoag,  35  N.  Y.  469; 
Briggs  V.  Davis,  21  N.  Y.  574. 

Pennsylvania. —  Golden's  Appeal,  110  Pa. 
St.  581,  1  Atl.  660;  Gray  v.  Hill,  10  Serg, 
&  R.  (Pa.)  436. 

Rhode  Island. —  Mevers  v.  Briggs,  11  R.  I. 
180. 

South  Carolina. —  Middleton  v.  Taber,  46 
S.  C.  337,  24  S.  E.  282;  Fuller  v.  Missroon, 
35  S.  C.  314,  14  S.  E.  714. 

Texas. —  Dwight  v.  Overton,  35  Tex.  390; 
Winslett  v.  Randle,  1  Tex.  App.  Civ.  Cas. 
§  1189. 

Utah. —  Wilson  v.  Sullivan,  17  Utah  341, 
53  Pac.  994. 

United  States. —  Bartlett  v.  Teah,  1  Mc- 
Crary  (U.  S.)  176,  1  Fed.  768. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  555. 

Conditions  precedent. —  An  assignment  of 
property  to  A,  he  paying  to  B  whatever  bal- 
ance is  justly  due  to  him  from  me  for  labor 
on  said  property,  so  far  as  he  has  a  lien  on 
it  for  said  balance,  is  conditional ;  and  the 
assignee  acquires  no  title  to  the  property 
without  payment  or  tender  of  the  balance  due 
to  B.    Lloyd  V.  Holly,  8  Conn.  491. 

Right  to  enforce  collateral  obligation. — 
Neither  a  receiver,  an  assignee  in  bankruptcy, 
nor  an  assignee  under  a  voluntary  general 
assignment  for  the  benefit  of  creditors,  each 
of  whom  represents  creditors  as  well  as  the 
insolvent,  acquires  any  right  to  enforca  a. 
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for  creditors  is  not,  liowever,  a  hona  fide  purchaser  for  value.^"^  He  succeeds  only 
to  tiie  rights  of  the  assignor,'^^  and  takes  the  property  subject  to  all  equities  to 
which  it  was  liable  in  the  hands  of  the  assignor.*^ 


collateral  obligation  given  to  a  creditor  or  to 
a  body  of  creditors  by  a  third  person  for  the 
payment  of  the  debts  of  the  insolvent.  Jacob- 
son  V.  Allen,  20  Blatchf.  (U.  S.)  525,  12  Fed. 
454. 

47.  Assignee  not  a  bona  fide  purchaser. — 

Arkansas. —  Compare  Bridgeford  v.  Adams, 
45  Ark.  136. 

District  of  Columhia. —  Fechheimer  v.  Hol- 
lander, 21  D.  C.  76. 

Florida. —  Mayer  v.  Wilkins,  37  Fla.  244, 
19  So.  632. 

Illinois. —  O'Hara  v.  Jones,  46  111.  288; 
Willis  V.  Henderson,  5  111.  13,  38  Am.  Dec. 
120. 

lotva.^  Arnold  v.  Grimes,  2  Iowa  1. 

Kentucky. —  Todd  i".  Johnson,  99  Ky.  548, 
18  Ky.  L.  Rep.  354,  36  S.  W.  987,  33  L.  R.  A. 
399;  Bank  of  Commerce  v.  Payne,  10  Ky.  L. 
Rep.  43,  8  S.  W.  856;  Bridgeford  v.  Barbour, 
80  Ky.  529,  4  Ky.  L.  Rep.  470;  Milburn 
Wagon  Go.  v.  Edwards,  7  Ky.  L.  Rep.  835. 

Maryland. —  Tyler  v.  Abergh.  65  Md.  18,  3 
Atl.  904. 

Massachusetts. —  Chace  v.  Chapin,  130 
Mass.  128;  Clark  v.  Flint,  22  Pick.  (Mass.) 
231,  33  Am.  Dec.  733. 

Michigan. —  Pierson  v.  Manning,  2  Mich. 
445.    Compare  Hollister  v.  Loud,  2  Mich.  309. 

Mississippi. —  Paine  v.  Aberdeen  Hotel  Co., 
60  Miss.  360.  Compare  Anderson  v.  Lachs, 
59  Miss.  111. 

Missouri. —  Peet  v.  Spencer,  90  Mo.  384,  2 
S.  W.  434. 

Montayia. — Merchants'  Nat.  Bank  v.  Green- 
hood,  16  Mont.  395,  41  Pac.  250. 

■Neio  Jersey. —  Van  Waggoner  v.  Moses,  26 
N.  J.  L.  570;  Moses  v.  Thomas,  26  K  J.  L.  124. 

Neiv  York. —  Griffin  v.  Marquardt,  17  N.  Y. 
28;  Reed  r.  Sands,  37  Barb.  (N.  Y.)  185; 
Harris  v.  Hart,  6  Duer  (N.  Y.)  606;  Maas 
V.  Goodman,  2  Hilt.  (N.  Y.)  275;  Cook  v. 
Smith,  3  Sandf.  Ch.  (N.  Y.)  338. 

North  Carolina. —  Wallace  v.  Cohen,  111 
N.  C.  103,  15  S.  E.  892. 

Williams    v.  Miller,  2  Ohio  Dec. 
(Reprint)  119,  1  West.  L.  Month.  409. 

Oregon. —  O'Connell  v.  Hansen,  29  Greg. 
173,  44  Pac.  387;  Jacobs  r.  Ervin,  9  Greg.  52. 

Pennsylvania. —  Kepler  v.  Erie  Dime  Sav., 
etc.,  Co.,  101  Pa.  St.  602;  Spackman  v.  Ott, 
65  Pa.  St.  131;  Knowles-  v.  Lord,  4  Wliart. 
(Pa.)  500,  34  Am.  Dec.  525. 
.  Tennessee. —  Stainback  v.  Junk  Bros.  Lum- 
ber, etc.,  Co.,  98  Tenn.  306,  39  S.  W.  530; 
Ncisliville  Trust  Co.  v.  Nashville  Fourth  Nat. 
Bank,  91  Tenn.  336,  18  S.  W.  822,  15  L.  R.  A. 
710. 

Texas.— Keller  v.  Smalley,  63  Tex.  512. 

Virginia. —  Compare  Wickham  v.  Martin, 
13  Gratt.  (Va.)  427. 

West  Virginia. —  Compare  Douglass  Mer- 
chandise Co.  v.  Laird,  37  W.  Va.  687,  17  S.  E. 
188. 

Wisconsin. —  Lee  v.  Simmons,  65  Wis.  523, 
27  N.  W.  174. 


United  States. —  Clements  V.  Berry,  11 
How.  (U.  S.)  398,  13  L.  ed.  745. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  558. 

48.  Assignee  succeeds  only  to  rights  of  as- 
signor.—  District  of  Columbia. —  Eastern 
Trust,  etc.,  Co.  v.  American  Ice  Co.,  14  App. 
Gas.  (D.  C.)  304. 

Illinois. —  Hinkley  v'.  Reed,  82  111.  App.  60 ; 
Levy  V.  Chicago  Nat.  Bank,  57  111.  App.  143; 
Hooven  v.  Burdette,  51  111.  App.  115. 

Iowa. —  Roberts  v.  Corbin,  26  Iowa  315,  96 
Am.  Dec.  146;  Arnold  v.  Grimes,  2  Iowa  1. 

Kentucky. —  Tandy  v.  Robbins,  8  Ky.  L. 
Rep.  265;  Bridgeford  v.  Barbour,  80  Ky.  529, 
4  Ky.  L.  Rep.  470. 

Maine. —  State  v.  Patten,  49  Me.  383 ;  Bill- 
ings V.  Collins,  44  Me.  271. 

Massachusetts. —  Silsby  v.  Boston,  etc., 
R.  Co.,  176  Mass.  158,  57  N.  E.  376;  King  v. 
Nichols,  138  Mass.  18. 

Missouri. —  Gregory  v.  Tavenner,  38  Mo. 
App.  627. 

New  Hampshire. —  Peterborough  Sav.  Bank 
V.  Hartshorn,  67  N.  H.  156,  33  Atl.  729. 

New  Jersey. —  Vandoren  v.  Todd,  3  N.  J. 
Eq.  397. 

Oregon. —  Helm  v.  Gilroy,  20  Greg.  517,  26 
Pac.  851. 

Pennsylvania. —  Pierce  V.  McKeehan,  3  Pa. 
St.  136,  45  Am.  Dec.  635;  Luckenbach  v. 
Brickenstein,  5  Watts  &  S.  (Pa.)  145;  Ayers 
Estate,  5  Pa.  Co.  Ct.  540. 

Rhode  Island. —  James  v.  Mechanics'  Nat. 
Bank,  12  R.  I.  460;  Williams  v.  Winsor,  12 
R.  I.  9. 

Tennessee. —  Nashville  Trust  Co.  V.  Nash- 
ville Fourth  Nat.  Bank,  91  Tenn.  336,  18 
S.  W.  822,  15  L.  R.  A.  710. 

Texas. —  Christian  v.  Hughes,  12  Tex.  Civ. 
App.  622,  36  S.  W.  298. 

United  States.—  Goff  v.  Kelly,  74  Fed.  327 ; 
Kelley-Goodfeilow  Shoe  Co.  v.  Milligan,  58 
Fed.  161,  12  U.  S.  App.  610,  7  C.  C.  A.  140; 
Omaha  First  Nat.  Bank  v.  Mastin  Bank,  48 
Fed.  433;  German  Sav.  Inst.  v.  Adae,  1  Mc- 
Crary  (U.  S.)  501,  8  Fed.  106. 

49.  Assignee  takes  subject  to  equities. — 
Alabama.—  Sayre  v.  Weil,  94  Ala.  466,  10  So. 
546,  15  L.  R.  A.  544;  Grangers'  L.,  etc.,  Ins. 
Co.  V.  Kamper,  73  Ala.  325. 

California. —  San  Jose  First  Nat.  Bank  v. 
Menke,  128  Cal.  103,  60  Pac.  675. 

Connecticut. — ^Palmer  v.  Thaver,  28  Conn. 
237. 

Florida. —  Shad  v.  Livingston,  31  Fla.  80, 
12  So.  646. 

Illinois. —  Wetherell  r.  Thirtv-first  St. 
Bldg.,  etc.,<  Assoc.,  153  111.  361,  39  "N.  E.  143: 
O'Hara  r.  Jones,  46  111.  288 :  Wheeler  r.  Home 
Sav.,  etc..  Bank,  85  111.  App.  28;  White  v. 
More,  54  111.  App.  606. 

Indiana. —  Davis  i\  Neweomb,  72  Ind. 
413. 

Indian  Territory. — Bvrne  r.  Ft.  Smith  Nat. 
Bank,  1  Indian  Terr.  680,  43  S.  W.  957. 

[X,  D.  1] 
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2.  Set-Off  Against  Assignee.  The  assignee  takes  tlie  assigned  estate  subject 
to  all  offsets  existing  at  the  time  of  the  assignment,^^  In  respect  of  debts  not  due 
at  the  time  of  the  assignment  the  authorities  are  not  in  accord.  Some  support  the 
right  of  set-off. Others  deny  it.^^ 


Iowa. —  Arnold  v.  Grimes,  2  Iowa  1. 

Kentucky  —  Owingsville  Exch.,  etc.,  Bank 
v.  Stone,  80  Kv.  109;  Corn  v.  Sims,  3  Mete. 
(Ky.)  391;  Neal  v.  Cornwall,  7  Ky.  L.  Rep. 
755. 

Maine. —  Billings  v.  Collins,  44  Me.  271. 
Maryland. —  Tyler  v.  Abergh,  65  Md.  18,  3 
Atl.  904. 

Massachusetts. —  Cliace  v.  Cliapin,  130 
Mass.  128. 

Missouri. —  Haeh  v.  Hill,  (Mo.  1890)  14 
S.  W.  739;  Parlin-Orendorf  Co.  v.  Hord,  78 
Mo.  App.  279;  Gregory  v.  Tavenner,  38  Mo. 
App.  627. 

JVehraska. —  Salladin  v.  Mitchell,  42  Nebr. 
859,  61  N.  W.  127. 

Neio  Hampshire. —  Morrill  v.  Merrill,  64 
N.  H.  71,  6  Atl.  602. 

JVetv  Jersey. —  Shaw  v.  Glen,  37  N.  J.  Eq. 
32. 

Wew  York. —  Van  Heiisen  v.  Radcliff,  17 
N.  Y.  580,  72  Am.  Dec.  480;  Reed  v.  Sands, 
37  Barb.  (N.  Y.)  185;  Averill  v.  Loucks,  6 
Barb.  (N.  Y.)  470;  Leger  v.  Bonnaffe,  2  Barb. 
(N.  Y.)  475;  Matter  of  Howe,  1  Paige  (N.  Y.) 
125,  19  Am.  Dec.  395;  Addison  v.  Burckmyer, 
4  Sandf.  Ch.  (N.  Y.)  498. 

Ohio. —  Williams  V.  Miller,  2  Ohio  Dec. 
(Reprint)  119,  1  West.  L.  Month.  409. 

Oregon. —  Helm  v.  Gilroy,  20  Oreg.  517,  26 
Pae.  851. 

Pennsylvania. —  Swoyer's  Appeal.  5  Pa.  St. 
377;  Pierce  v.  McKeehan,  3  Pa.  St.  136,  45 
Am.  Dec.  ,635. 

South  Carolina. —  Tibbetts  v.  Weaver,  5 
Strobh.  (S.  C.)  144;  Plumkett  v.  Carew,  1, 
Hill  Eq.  (S.  C.)  169;  Mairs  v.  Smith,  3  Mc- 
Cord  (S.  C.)  52. 

United  States. —  Rumsey  v.  To^^Tl,  20  Fed. 
558. 

50.  Debts  due  at  time  of  assignment. — 

Connecticut. —  Bulkeley  v.  Welch,  31  Conn. 
339. 

Kentucky. —  German  Ins.  Bank  v.  Jackson, 
10  Ky.  L.  Rep.  1061. 

Minnesota. —  St.  Paul,  etc.,  Trust  Co.  v. 
Leek,  57  Minn.  87,  58  N.  W.  826,  47  Am.  St. 
Rep.  576 ;  Laj^bourn  v.  Seymour,  53  Minn. 
105,  54  N.  W.  941,  39  Am.  St.  Rep.  579. 

Missouri. —  Green  v.  Conrad,  114  Mo.  651, 
21  S.  W.  839;  Smith  v.  Spengler,  83  Mo.  408; 
Rubey  i;.  Watson,  22  Mo.  App.  428. 

Nebraska. —  Salladin  v.  Mitchell,  42  Nebr. 
859,  61  N.  W.  127. 

New  York. — Richards  v.  La  Tourette,  119 
N.  Y.  54,  23  N.  E.  531,  28  N.  Y.  St.  609; 
Rothschild  V.  Mack,  115  N.  Y.  1,  21  N.  E. 
726,  23  N.  Y.  St.  922;  Smith  v.  Felton,  43 
N.  Y.  419;  Patton  v.  Royal  Baking  Powder 
Co.,  45  Hun  (F.  Y.)  248;  Reed  v.  Sands,  37 
Barb.  (N.  Y.)  185;  Maas  v.  Goodman,  2 
Hilt.  (N.  Y.)  275;  Tierney  v.  Peerless  Shoe 
Co.,  33  Misc.  (N.  Y.)  803,  68  N,  Y.  Suppl. 
392 ;  Stallcup  v.  National  Park  Bank,  6  N.  Y. 
St.  512. 


Pennsylvania. — Williams  v.  Wood,  1  Wkly. 
Notes  Cas.  (Pa.)  412. 

South  Carolina. —  Lowrie  v.  Williamson,  3 
McCord  (S.  C.)  247. 

Tennessee. —  Litterer  v.  Berry,  4  Lea 
(Tenn.)  193. 

Wisconsin. —  Momsen  v.  Noyes,  105  Wis. 
565,  81  N.  W.  860. 

See,  generally,  Recoupment,  Set-Off,  and 
Counterclaim  ;  and  4  Cent.  Dig.  tit.  "Assign- 
ments for  Benefit  of  Creditors,"  §  559. 

Assignment  giving  preference. —  Where  a 
surety  assents  to  a  deed  of  trust  which  gives 
him  a  preference  over  other  sureties,  he  will 
not  be  permitted  to  diminish  the  fund,  which 
in  part  consisted  of  a  debt  due  by  himself  to 
the  maker  of  the  deed,  by  setting  it  off  with 
other  liabilities  to  him,  not  secured  by  the 
deed.    Miller  v.  Cherry,  56  N.  C.  24. 

The  maker  of  a  note  to  an  individual  part- 
ner cannot,  as  against  an  innocent  assignee 
thereof,  set  off  his  claim  against  the  firm, 
though  the  latter  was  insolvent  before  the 
maker  received  notice  of  the  assignment,  he 
having  accepted  a  trust  deed  conveying  all 
the  firm  property  to  secure  firm  debts.  Dun- 
can V.  Monserratt,  10  B  Mon.  (Ky.)  93. 

Where  money  is  placed  by  a  corporation  in 
the  hands  of  its  general  manager,  as  trustee, 
for  safe-keeping,  and  to  be  disbursed  in  its 
business,  such  trustee  cannot  ofi"set  a  debt 
due  to  him  by  the  corporation  against  the 
moneys  in  his  hands,  after  a  voluntary  as- 
signment by  the  corporation  for  the  benefit 
of  creditors.  Detroit  First  Nat.  Bank  v.  E. 
T.  Barnum  Wire,  etc..  Works,  58  Mich.  124, 
24  N.  W.  543,  25  N.  W.  202,  55  Am.  Rep. 
660. 

51.  Debts  not  due  may  be  set  off.— Ken- 
tucky Flour  Co.  V.  Merchants'  Nat.  Bank,  90 
Ky.  225,  12  Ky.  L.  Rep.  198,  13  S.  W.  910, 
9  L.  R.  A.  108;  Chenault  v.  Bush,  84  Ky.  528, 
8  Ky.  L.  Rep.  490,  2  S.  W.  160;  Martin  v. 
Pillsbury,  23  Minn.  175 ;  Nashville  Trust  Co. 
r.  Nashville  Fourth  Nat.  Bank,  91  Tenn. 
336,  18  S.  W.  822,  15  L.  R.  A.  710. 

52.  Debts  not  due  may  not  be  set  off. — 
Huse  tJ.  Ames,  104  Mo.  91,  15  S.  W.  965 
[overruling  Morrow  v.  Bright,  20  Mo.  298] ; 
Fera  v.  Wiekham,  135  N.  Y.  223,  31  N.  E. 
1028,  47  N.  Y.  St.  866,  17  L.  R.  A.  456 
[overruling  61  Hun  (N.  Y.)  343,  15  N.  Y. 
Suppl.  892,  40  N.  Y.  St.  644] ;  Myers  v.  Davis, 
22  N.  Y.  489;  Stillings  v.  Smith,  54  N.  Y. 
Super.  Ct.  488;  Martin  v.  Kunzmuller,  10 
Bosw.  (N.  Y.)  16;  Groff  V.  Friedline,  14 
Misc.  (N.  Y.)  237,  35  N.  Y.  Suppl.  755,  70 
N.  Y.  St.  500;  Anderson  v.  Van  Alen,  12 
Johns.  (N.  Y.)  343;  Chance  v.  Isaacs,  2  Edw. 
(N.  Y.)  348;  Thompson  v.  Hooker,  4  N.  Y. 
Leg.  Obs.  17;  Chipman  v.  Philadelphia  Ninth 
Nat..  Bank,  120  Pa.  St.  86,  13  Atl.  707;  Col- 
lins v.  McKee,  44  Leg.  Int.  (Pa.)  167; 
Brashear  v.  West,  7  Pet.  (U.  S.)  608,  8  L.  ed. 
801. 
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E.  Time  of  Taking*  Effect.  In  tlie  absence  of  statutory  regulation,^'^  an 
assignment  for  the  benetit  of  creditors  usually  takes  effect  upon  its  execution  and 
delivery.^"^ 

F.  Effect  on  Pending  Actions.  An  assignment  for  the  benefit  of  creditors 
by  a  party  to  a  pending  action  does  not  abate  such  action,^^  nor  oust  the  court  of 


.  A  claim  acquired  after  the  assignment  can- 
not be  set  off  against  the  assignee.  Brown  v. 
Brittain,  84  N.  C.  552;  Collins  v.  McKee, 
(Pa.  1886)  6  Atl.  396;  Exchange  Bank  v. 
Knox,  19  Gratt.  (Va.)  739. 

53.  In  California  it  has  been  held  that  an 
assignee  takes  possession  of  the  property  by 
relation  from  the  time  of  the  filing  of  the 
schedule  and  petition.  Taffts  f.  Manlove,  14 
Cal.  47,  73  Am.  Dec.  610. 

In  Kansas  a  deed  of  assignment  does  not 
become  operative  until  a  verified  schedule 
of  the  assignor's  liabilities  has  been  filed  with 
the  clerk  of  the  district  court.  Keith  v.  Ham- 
blin,  7  Kan.  App.  456,  53  Pac.  531. 

Me.  St.  (1836),  c.  240,  concerning  assign- 
ments, protects  property  assigned  from  at- 
tachment from  the  time  when  the  assignment 
is  made  and  before  notice  is  given,  if  notice 
be  afterward  given  according  to  the  require- 
ments of  the  statute.  Fiske  v.  Carr,  20  Me. 
301. 

In  Missouri  it  has  been  held  that  an  as- 
signment takes  effect  from  the  day  it  is  placed 
on  record,  although  the  assignee  refuses  the 
trust.  Rendlem.ann  v.  Willard,  15  Mo.  App. 
375. 

In  Ohio  a  deed  of  assignment  takes  effect 
from  the  time  of  its  delivery  to  the  probate 
judge.  Eggleston  v.  Harrison,  61  Ohio  St. 
397,  55  N.  E.  993;  Betz  v.  Snyder,  48  Ohio 
St.  492,  28  N.  E.  234,  13  L.  R.  A.  235.  See 
also  H.  B.  Claflin  Co.  v.  Evans,  55  Ohio  St. 
183,  45  N.  E.  3,  60  Am.  St.  Rep.  686. 

In  Vermont  an  assignment  of  choses  in  ac- 
tion to  a  trustee  in  pursuance  of  Vt.  Laws 
(1852),  p.  14,  is  at  once  operative  against 
any  subsequent  attachment  by  the  trustee 
process,  if  the  proper  papers  respecting  the 
assignment  are  duly  filed  in  the  county  clerk's 
office  within  ten  days,  without  giving  notice 
of  the  assignment  to  the  debtors.  Vail  v. 
Peck,  27  Vt.  764. 

54.  Alabama. — P'ollak  Co.  v.  Muscogee  Mfg. 
Co.,  108  Ala.  467,  18  So.  611,  54  Am.  St.  Rep. 
165;  Brown  v.  Lyon,  17  Ala.  659. 

Arkansas. —  Clayton  v.  Johnson,  -36  Ark. 
406,  38  Am.  Rep.  40. 

Florida.—  See  Greeley  v.  Hull,  23  Fla.  361, 
2  So.  618,  holding  thaf  possession  given  to 
the  assignee  before  execution  of  the  assign- 
ment is  good  as  against  a  subsequent  attach- 
ment. 

Kansas. —  Walker  v.  Newlin,  22  Kan.  lOG. 

New  York. —  Mcllhargy  v.  Chambers,  117 
N.  Y.  532,  23  N.  E.  561,  27  N.  Y.  St.  921; 
South  Danvers  Nat.  Bank  v.  Stevens,  5  N.  Y. 
App.  Div.  392,  39  N.  Y.  Suppl.  298  ;  McBlain 
V.  Speelman,  35  Hun  (N.  Y.)  263. 

North  Carolina. —  Brannon  v.  Hardie,  88 
N.  C.  243. 

0/(io.— Hoffman  v.  Mackall,  5  Ohio  St.  124, 
64  Am.  Dec.  637. 


Pennsylvania. —  Hodenpuhl  v.  Hines,  160 
Pa.  St.  466,  28  Atl.  825. 

Texas. —  Calisher  v.  Mathias,  ( Tex.  Civ. 
App.  1897)  43  S.  W.  265. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  572. 

Acceptance  by  creditors. —  An  assignment 
for  creditors  who  shall  accept  its  terms  and 
release  the  assignor  is  operative  from  ac- 
ceptance. Lippincott  v.  Barker,  2  Binn.  (Pa.) 
174,  4  Am.  Dec.  433. 

Delivery  by  the  assignor  to  his  attorney 
for  recording  gives  the  assignment  effect  as 
against  the  assignor  and  those  claiming  un- 
der him.  Wright's  Estate,  182  Pa.  St.  90,  38 
Atl.  151. 

Ratification  by  partner. —  Where  an  as- 
signee of  a  firm  took  possession  of  the  prop- 
erty under  a  general  assignment  executed  by 
one  partner  only,  and  valid  only  from  its 
ratification  by  his  copartner,  his  rights  are 
inferior  to  those  of  a  creditor  who,  prior  to 
the  ratification,  attached  by  garnishment  the 
property  in  his  possession.  Mills  v.  Miller, 
109  Iowa  688,  81  N.  W.  169. 

Subsequent  indorsement. —  Where  a  gen- 
eral assignment  of  property  was  made,  and 
afterward  an  agreement  was  indorsed  thereon, 
with  consent  of  all  then  concerned,  according 
to  the  original  intention,  giving  priority  to  a 
large  debt,  the  assignment  was  held  to  take 
effect  from  the  first  date.  Fox  v.  Adams,  5 
Me.  245. 

55.  Abatement  of  action. —  California. — 
Stewart  v.  Spaulding,  72  Cal.  264,  13  Pac. 
661,  holding  that  when  one  of  several  plain- 
tiffs in  an  action  becomes  insolvent  his  as- 
signee need  not  be  substituted  as  a  party. 

Connecticut. — Judson  v.  Metropolitan  Wash- 
ing Mach.  Co.,  33  Conn.  467,  holding  that  the 
trustee  should  be  brought  in  as  a  party. 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  v.  Nu- 
zum,  60  Ind.  533. 

Kentucky. — Jewel  v.  Porter,  11  Kv.  L.  Rep, 
162,  11  S.  W.  717,  holding  that  the"  substitu- 
tion of  plaintiff's  assignee  for  benefit  of  cred- 
itors as  plaintiff  does  not  require  notice  to 
defendant. 

Massachusetts. —  Cunningham  v.  ]Munroe, 
15  Gray  (Mass.)  471. 

Michigan. —  Bedford  r.  Pennev,  65  ]Mich. 
667,  32  N.  W.  888. 

New  York. — Lawson  V.  Woodstock,  37  Hun 
(N.  Y.)  352,  holding  that  where  plaintiff, 
pending  the  action,  makes  a  general  assigu- 
ment  for  the  benefit  of  creditors,  the  action 
may  be  eontinued  in  plaintitT's  name. 

Ohio.— See  Collier  v.  Bicklev.  33  Ohio  St. 
523. 

Pennsylvania. —  Thomson  v.  Douahertv,  12 
Serg.  &  R.  ( Pa. )  448. 

South  Carolina. —  Cleverly  r.  IMcCuUough, 
6  Rich.  (S.  C.)  517,  holding'that  the  assignee 
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jurisdiction  to  proceed  to  trial  and  judgment  the  same  as  if  no  assignment  had 
been  made.^^ 

G.  Effect  on  Proceedings  After  Assignment— l.  Right  to  Sue  Assignor. 

The  right  of  a  creditor  to  maintain  an  action  against  his  debtor  to  recover  a  per- 
sonal judgment  is  not  affected  by  the  latter's  voluntary  assignment  of  all  his 
property  for  the  benefit  of  all  his  creditors ;  nor  is  such  creditor's  right  to  pro- 
ceed to 'judgment  defeated  by  the  fact  that  he  has  filed  his  claim  with  the  debtor's 
assignee.^^  But  the  lien  of  a  judgment  against  an  assignor  obtained  after  the 
trustee  took  possession  under  the  deed  of  trust  is  subsequent  to  that  of  creditors 
under  the  deed.^^ 

2.  Right  to  Levy  on  Assigned  Property.  Property  in  the  hands  of  an  assignee 
under  a  valid  assignment  for  the  benefit  of  creditors  is  not  subject  to  attachment, 
execution,  or  garnishment  at  the  instance  of  a  creditor  of  the  assignor.^  The 


may  prosecute  the  action,  but  will  be  required 
to  suggest  the  assignment  on  the  record  and 
enter  into  a  written  consent  to  pay  the  costs 
if  the  action  should  fail. 

'Wisconsin. —  Evans  v.  Virgin,  69  Wis.  153, 
33  N.  W.  569;  Eureka  Steam  Heating  Co.  'C. 
Sloteman,  67  Wis.  118,  30  N.  W.  241;  Howitt 
v.  Blodgett,  61  Wis.  376,  21  N.  W.  292. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  585. 

As  to  abatement  of  action  by  transfer  or 
devolution  of  interest,  generally,  see  Abate- 
ment AND  Revival,  IV  [1  Cyc.  116]. 

56.  Ousting  court  of  jurisdiction. —  E.  T. 
Barnum  Wire,  etc.,  Works  v.  Speed,  59  Mich. 
272,  26  N.  W.  802,  805. 

Entry  of  judgment. —  An  assignment  for 
the  benefit  of  creditors  does  not  operate  to 
prevent  the  entry  of  judgment.  Connolly  v. 
Practical  Bldg.,  etc..  Assoc.,  6  Wkly.  Notes 
Cas.  (Pa.)  176. 

57.  Right  to  sue  debtor. —  California. — 
George  v.  Pierce,  123  Cal.  172,  55  Pac.  775, 
56  Pac.  53., 

Indiana. —  Lawrence  v.  McVeagh,  106  Ind. 
210,  6  N.  E.  327. 

Kentucky. — Trotter  v.  Williamson,  6  T.  B. 
Mon.  (Ky.)  38. 

Massachusetts. —  Rice  v.  Catlin,  14  Pick. 
(Mass.)  221. 

Michigan. — Detroit  Stove  Works  v.  Osmun, 
74  Mich.  7,  41  N.  W.  845. 

Minnesota. —  Smith  v.  St.  Paul  German  F. 
Ins.  Co.,  56  Minn.  202,  57  N.  W.  475. 

Missouri. — Simpson  v.  Schulte,  21  Mo.  App. 
639. 

Nebraska. —  Morehead  v.  Adams,  18  Nebr. 
569,  26  N.  W.  242. 

Nevada. —  See  Empey  v.  Sherwood,  12  Nev. 
355. 

New  Hampshire. —  Francestown  First  Nat. 
Bank  v.  Newman,  62  N.  H.  410. 

New  York. —  Watson  v.  Shuttleworth,  53 
Barb.  (N.  Y.)  357;  Butler  v.  Thompson,  4 
Abb.  N.  Cas.  (N.  Y.)  290. 

Ohio. —  Haskins  v.  Alcott,  13  Ohio  St.  210. 

Oreg'on.— Thompson  v.  Reeves,  26  Oreg.  46, 
37  Pac.  46. 

Vermont. —  See  Foster  v.  Deming,  19  Vt. 
■  313. 

Washington. —  Under  the  insolvent  act  of 
1890,  providing  that  the  assignee  shall  notify 
creditors  of  the  assignment  and  authorizing 
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the  discharge  of  the  debtor,  each  creditor  be- 
comes a  party  to  the  proceedings,  and  pend- 
ing them  he  cannot  sue  the  insolvent  on  his 
claim.  Cosh-Murray  Co.  v.  Bothell,  10  Wash. 
314,  38  Pac.  1118. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  590. 

58.  Filing  claim  with  assignee. —  Harrison 
V.  Shaffer,  60  Kan.  176,  55  Pac.  881;  Smith 
V.  Higinbotham,  53  Kan.  250,  36  Pac.  336; 
Limbocker  i;.  Higinbotham,  52  Kan.  696,  35 
Pac.  783;  Shullsburg  Bank  v.  Eastern  Kan- 
sas Banking  Co.,  3  Kan.  App.  150,  42  Pac. 
835 ;  Detroit  Stove  Works  v.  Osmun,  74  Mich. 
7,  41  N.  W.  845;  Smith  v.  St.  Paul  German 
F.  Ins.  Co.,  56  Minn.  202,  57  N.  W.  475.  See 
also  Kingsbury  t7.  Deming,  17  Vt.  367  note. 

59.  Lien  of  judgment. —  Illinois. —  Farber 
V.  National  Forge,  etc.,  Co.,  50  111.  App. 
503. 

Maryland. —  Moale  v.  Buchanan,  11  Gill 
&  J.  (Md.)  314. 

Nebraska. —  Morehead  v.  Adams,  18  Nebr. 
569,  26  N.  W.  242. 

Tennessee. —  Birdwell  v.  Cain,  1  Coldw. 
(Tenn.)  301. 

West  Virginia. —  Harrison  v.  Farmers' 
Bank,  9  W.  Va.  424. 

Setting  aside  assignment. —  A  judgment  re- 
covered after  the  making  of  a  general  assign- 
ment for  the  benefit  of  creditors  creates  no 
cloud  upon  the  title  to  property  transferred 
by  the  assignment,  although  such  assignment 
be  subsequently  set  aside  upon  the  applica- 
tion of  the  assignee  in  bankruptcy.  Belden 
V.  Smith,  3  Fed.  Cas.  No.  1,242,  16  Nat. 
Bankr.  Reg.  302. 

60.  Levy  under  valid  assignment. —  Ala- 
bama.^—  Thorington  v.  Gould,  59  Ala.  461 ; 
Lightfoot  V.  Rupert,  38  Ala.  666;  Covington 
V.  Kelly,  6  Ala.  860. 

California. —  Fenton  v.  Edwards,  126  Cal. 
43,  58  Pac.  320,  77  Am.  St.  Rep.  141,  46 
L.  R.  A.  832;  Hecht  v.  Green,  61  Cal.  269; 
Taffts  V.  Manlove,  14  Cal.  47,  73  Am.  Dec. 
610. 

Illinois.— Wilson  v.  Aaron,  132  111.  238, 
23  N.  E.  1037 ;  Nimmo  v.  Kuykendall,  85  111. 
476 ;  Kimball  V.  Mulhern,  15  111.  205 ;  Powell 
V.  Daily,  61  111.  App.  552;  Woodward  v. 
Brooks,  18  111.  App.  150;  Dehner  v.  Helm- 
bacher  Forge,  etc..  Mills,  7  111.  App.  47. 

Indiana. —  Wallace  v.  Milligan,  110  Ind. 
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rule,  however,  lias  been  held  to  be  otherwise  in  the  case  of  a  void  or  voidable 
assign  ment.^^ 


498,  11  N.  E.  599.  See  also  Hasseld  v.  Sey- 
fort,  105  Ind.  534,  5  N.  E.  675,  holding  that 
personalty  omitted  by  mistake  or  otherwise 
from  the  schedule  and  afterward  surrendered 
to  the  trustee  is  protected  against  subsequent 
levies, 

loLca. —  Hamilton-Brown  Shoe  Co.  v.  Mer- 
cer, 84  Iowa  537,  51  N.  W.  415,  35  Am.  St. 
Rep.  331. 

Kansas. —  Case  v.  Ingersoll,  7  Kan.  367. 

Kentucky. —  Nethercutt  v.  Herron,  10  Ky. 
L.  Rep.  247,  8  S.  W.  13;  Gerst  v.  Turley,  7 
Ky.  L.  Rep.  217.  See  also  Throckmorton  v. 
Monroe,  22  Ky.  L.  Rep.  1450,  60  S.  W.  721. 

Maryland. —  Strauss  v.  Rose,  59  Md.  525. 

Massachusetts. —  Massachusetts  Nat.  Bank 
V.  Bullock,  120  Mass.  86;  Cardany  v.  New 
England  Furniture  Co.,  107  Mass.  116;  Fos- 
ter V.  Saco  Mfg.  Co.,  12  Pick.  (Mass.)  451: 
Gore  V.  Clisby,  8  Pick.  { Mass. )  555 ;  Lupton 
V.  Cutter,  8  Pick.  (Mass.)  298. 

Michigan. — Angell  v.  Pickard,  61  Mich.  561, 
28  N.  W.  680. 

Minnesota. —  Noyes  v.  Beaupre,  36  Minn. 
49,  30  N.  W.  126;  Lord  v.  Meachem,  32  Minn. 
66,  19  N.  W.  348 ;  Matter  of  Mann,  32  Minn. 
60,  19  N.  W.  347. 

Mississippi. —  See  Grand  Gulf  R.,  etc.,  Co. 
V.  State,  10  Sm.  &  M.  (Miss.)  428. 

Missouri. —  Wittmor  v.  Hastings,  51  Mo. 
171. 

Montana. —  A  preferred  creditor  who  has 
assented  to  an  assignment  cannot  attach 
without  attacking  the  assignment  for  fraud 
or  otherwise.  Filing  v.  Kirkpatrick,  6  Mont. 
119,  9  Pac.  900. 

Nebraska. —  Schlueter  v.  Raymond,  7  Nebr. 
281. 

New  Jersey. —  Garretson  v.  Brown,  26 
N.  J.  L.  425. 

New  York. —  Mumper  v.  Rushmore,  14  Hun 
(N.  Y.)  591. 

•  North  Carolina. —  Anderson  v.  Doak,  32 
N.  C.  295. 

North  Dakota. — An  assignment  for  the  bene- 
fit of  creditors  does  not  place  the  assignor's 
property  in  custody  of  law  so  as  to  prevent 
its  attachment  by  a  creditor.  State  v.  Rose, 
4  N.  D.  319,  58  N.  W.  514,  26  L.  R.  A.  593. 

Pennsylvania. —  McNutt  v.  Strayhorn,  39 
Pa.  St.  269;  Lippincott  v.  Barker,  2  Binn. 
(Pa.)  174,  4  Am.  Dec.  433;  Palm's  Estate,  3 
Pa.  Dist.  456;  MacDonald  v.  Furbush,  26 
Wkly.  Notes  Cas.  (Pa.)  120;  Smethurst  V. 
Oppenheimer,  7  Wkly.  Notes  Cas.  (Pa.)  146. 

Rhode  Island. —  Smith  v.  Millett,  11  R.  I. 
528. 

^outh  Carolina. —  Howard  v.  Cannon,  11 
Rich.  Eq.  (S.  C.)  23,  75  Am.  Dec.  736. 

Texas.— Moodj  v..  Carroll,  71  Tex.  143,  8 
S.  W.  510,  10  Am.  St.  Rep.  734;  Keating  v. 
Vaughn,  61  Tex.  518;  Southern  Soda  Works 
r.  Vines,  (Tex.  Civ.  App.  1896)  36  S.  W.  942; 
Huffman  Implement  Co.  v.  Templeton,  (Tex. 
App.  1889)  14  S.  W.  1015. 

Vermont.— }isi\\  v.  Denison,  17  Vt.  310. 
Compare  Rogers  v.  Vail,  16  Vt.  327. 


Virginia.— Ford  v.  Watts,  95  Va.  192,  28 
S.  E.  179. 

West  Virginia. —  Harrison  v.  Farmers' 
Bank,  9  W.  Va.  424. 

Wisconsin. —  Replevin  will  lie  against  an 
assignee  for  the  benefit  of  creditors  for  prop- 
erty in  his  possession  claimed  under  a  valid 
assignment,  it  not  being  in  custodia  legis. 
Matthews  v.  Ott,  87  Wis.  399,  58  N.  W.  774. 

United  States.— B.eed  v.  Mclntyre,  98  U.  S. 
507,  25  L.  ed.  171 ;  Boltz  v.  Eagon,  34  Fed. 
521.  See  also  Bholen  v.  Cleveland,  5  Mason 
(U.  S.)  174,  3  Fed.  Cas.  No.  .  1,381. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  594. 

A  creditor  does  not  lose  his  right  to  a  dis- 
tributive share  in  the  assets  in  the  hands  of 
the  assignee  by  attaching  a  portion  of  the 
property  which  passed  to  the  assignee.  An- 
derson V.  Risdon-Cahn  Co.,  13  Wash.  494,  43 
Pac.  337.  See  also  Donk  v.  Alexander,  117 
111.  330,  7  N.  E.  672. 

Execution  issued  but  not  levied. —  Execu- 
tions in  the  sheriff's  hands  before  the  assign- 
ment are  liens  on  the  property  as  against  the 
assignment.  Frost  v.  Wilson,  70  Mo.  664 ;  Van 
Waggoner  v.  Moses,  26  N.  J.  L.  570;  Moses 
V.  Thomas,  26  N.  J.  L.  124;  Slade  v.  Van 
Vechten,  11  Paige  (N.  Y.)  21. 

Where  the  statute  provides  that  the  prop- 
erty may  be  attached  after  a  certain  time, 
the  assignee  will  not  be  holden  for  more  than 
the  excess  of  the  estate  in  his  hands  after  the 
payment  of  debts  due  parties  to  the  assign- 
ment and  the  lawful  expenses.  Thomas  v. 
Clark,  65  Me.  296. 

61.  Levy  under  void  or  voidable  assign- 
ment.—  Colorado. —  Mosconi  v.  Burchinell,  7 
Colo.  App.  435,  43  Pac.  912.  " 

District  of  Columbia. —  Hayes  v.  Johnson, 
6  D.  C.  174. 

Iowa. —  Bradley  v.  Bailey,  95  Iowa  745,  64 
N.  W.  758. 

Kentucky. — See  Robberts  v.  Nicklies,  9  Ky. 
L.  Rep.  651,  holding  that  where  a  debtor  is 
insolvent,  and  has  made  a  general  assignment 
for  the  benefit  of  creditors,  one  creditor  will 
not  be  allowed  to  obtain  a  preference  by  at- 
taching the  goods  on  the  ground  that  the 
debtor  and  assignee  are  acting  fraudulently. 

Maryland. —  New  York  Nat.  Park  Bank  v. 
Lanahan,  60  Md.  477.  Compare  Horwitz  v. 
Ellinger,  31  Md.  492 ;  Keighler  v.  Nicholson, 
4  Md.  Ch.  86. 

Massachusetts. —  Wvles  v.  Beals,  1  Gray 
(Mass.)  233;  Gore  t\  Clisby,  8  Pick.  (Mass.) 
555;  Stevens  v.  Bell,  6  Mass.  339. 

Michigan. —  Compare  Coots  v.  Radford,  47 
Mich.  37,  10  N.  W.  69. 

Minnesota. —  Lanpher  v.  Burns,  77  Minn. 
407,  80  N.  W:  361 ;  May  r.  Walker,  35  Minn. 
194,  28  N.  W.  252. 

Ncio  YorA-.— Hess  V.  Hess,  117  N.  Y.  306, 
22  N.  E.  956,  27  N.  Y.  St.  346 ;  Lux  v.  David- 
son, 56  Hun  (N.  Y.)  345,  9  N.  Y.  Suppl.  816. 
31  N.  Y.  St.  346:  Carr  r.  Van  Hoesen,  26  Hun 
(N.  Y.)    316;  Jacobs  v.  Remsen,  35  Barb. 
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H.  Termination  of  Trust — l.  In  General.  The  assignee's  trust  is  in  gen- 
eral terminated  only  on  f uliilment  of  the  purposes  for  which  it'  was  created,  and 
a  limitation  of  the  trust  as  to  time  does  not  necessarily  at  the  end  of  that  time 
terminate  it.^^ 

2.  Death  of  Assignor.  The  death  of  the  assignor  does  not  operate  as  a  revo- 
cation of  the  trust.*^^ 

I.  Rig'hts  as  to  Surplus.  Any  surplus  after  payment  of  enumerated  debts 
is  subject  to  the  claims  of  creditors'-generally.*'^ 


(K  Y.)  384,  12  Abb.  Pr.  (N.  Y.)  390;  Scblus- 
sel  V.  Willett,  34  Barb.  (N.  Y.)  615,  12  Abb. 
Pr.  (N.  Y.)  397,  22  How.  Pr.  (N.  Y.)  15;' 
Fallon  V.  McCunn,  7  Bosw.  (N.  Y.)  141. 

Oregon. —  Dawson  v.  Coffey,  12  Oreg.  513, 
8  Pac.  838. 

Pennsylvania. —  Bunting  v.  McCormick,  3 
Wkly.  Notes  Cas.  (Pa.)  496. 

Texas. —  Simon  v.  Ash,  1  Tex.  Civ.  App. 
202,  20  S.  W.  719. 

Vermont. —  Kimball  v.  Evans,  58  Vt.  655, 
5  Atl.  523. 

Washington. —  Where  an  assignee  for  the 
benefit  of  creditors  has  accepted  the  trust, 
and  is  in  possession  of  the  debtor's  property, 
the  latter  is  in  the  custody  of  the  law^  and  is 
not  subject  to  attachment  by  a  creditor  on 
the  ground  that  the  assignment  is  fraudulent 
and  void.  Mansfield  v.  Whatcom  First  Nat. 
Bank,  5  Wash.  665,  32  Pac.  789,  999 ;  Hamil- 
ton Brown  Shoe  Co.  v.  Adams,  5  Wash.  333, 
32  Pac.  92. 

Wisconsin. —  Keep  V.  Sanderson,  12  Wis. 
352. 

Wyoming. —  McCord-Brady  Co.  r.  Mills,  8 
Wvo.  258,  56  Pac.  1003^,  46  L.  R.  A. 
737. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  606. 

62.  Clark  v.  Wilson,  77  Ind.  176;  Phillips 
V.  Zerbe  Run,  etc.,  Imp.  Co.,  25  Pa.  St.  56. 

After  a  long  lapse  of  time  the  trusts  of  an 
assignment  will  be  presumed  to  have  been 
satisfied.  Kip  v.  Hirsh,  103  N.  Y.  565,  0 
N.  E.  317 ;  Hoag  v.  Hoag,  35  N.  Y.  469 ;  New 
York  Steam  Co.  v.  Stern,  46  Hun  (N.  Y.) 
206;  Green  v.  Heruz,  14  Misc.  (N.  Y.)  474, 
35  N.  Y.  Suppl.  843,  70  N.  Y.  St.  360 ;  In  re 
Potter,  54  Pa.  St.  465.  But  see  Adlum  v. 
Yard,  1  Rawle  (Pa.)  163,  18  Am.  Dec.  608, 
holding  that  the  lapse  of  seventeen  years 
without  corroborating  circumstances  is  too 
short  a  time  to  raise  a  legal  presumption 
that  the  objects  of  an  assignment  have  either 
been  accomplished  or  abandoned. 

Discontinuance  of  proceedings. —  A  statute 
which  provides  that  proceedings  under  the 
assignment  law  may  be  discontinued  upon  the 
written  assent  of  the  debtor  and  a  majority 
of  his  creditors,  in  which  case  all  parties 
shall  be  restored  to  the  same  rights  and 
duties  existing  at  the  date  of  the  assignment, 
except  so  far  as  such  estate  shall  have  been 
already  administered  and  disposed  of,  does 
not  authorize  the  court,  upon-  the  assent  of 
the  debtor  and  a  majority  of  the  creditors,  to 
order  the  proceedings  discontinued,  and  the 
estate  transferred  to  a  third  person  abso- 
lutely. Stoddard  v.  Gilbert,  163  111.  131,  45 
N.  E.  542;  Terhune  v.  Kean,  155  111.  506, 
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40  N.  E.  481 ;  Howe  V.  Warren,  154  Hi.  227,- 
40  N.  E.  472. 
Discovery  of  assets  after  close  of  estate. — 

The  fact  that  an  assignee  closes  the  efttate 
and  is  discharged  does  not  reinvest  the  as- 
signor with  the  title  to  assigned  property, 
and  the  assignee  may  have  the  estate  opened 
and  administer  assets  discovered  after  his 
discharge  as  against  execution  creditors  who 
have  levied  thereon,  or  persons  to  whom  the 
assignor  has  transferred  them.  St.  George's 
Church  Soc.  v.  Branch,  120  Mo.  226,  25  S.  W. 
218. 

Reconveyance  to  assignor. —  The  assignee 
cannot  reconvey  the  assigned  property  to  the 
assignor  before  the  payment  of  all  the  debts 
(Briggs  V.  Davis,  20  N.  Y.  15,  75  Am.  Dec. 
363;  Matter  of  Leipziger,  8  Daly  (N.  Y.) 
78;  Matter  of  Backer,  2  Abb.  N.  Cas.  (N.  Y.) 
379;  Truby's  Appeal,  (Pa.  1885)  5  Atl.  664) 
unless  authorized  by  statute  (Golden's  Ap- 
peal, 110  Pa.  St.  581,  1  Atl.  660)  or  by  or- 
der of  court  with  the  consent  of  all  the  par- 
ties (Garver  f.  Tisinger,  46  Ohio  St.  56,  18 
N.  E.  491). 

63.  Jones  v.  Dougherty,  10  Ga.  273;  Gard- 
ner V.  Letcher,  16.  Ky.  L.  Rep.  778,  29  S.  W. 
868;  Dwight  v.  Overton,  35  Tex.  390.  See 
also  infra,  XI,  C. 

As  to  abatement  of  action  by  death  of 
partv,  generally,  see  Abatement  and  Revi- 
val, III  [1  Cyc.  47]. 

Reassignment  after  death  of  assignor.— 
The  assignee  of  a  bankrupt  after  the  death 
of  the  latter  reassigned  the  property  to  the 
administrator  of  the  bankrupt,  by  whom  it 
was  accepted.  It  was  held  that  such  reas- 
signment discharged  the  assignee,  though  in 
terms  it  was  made  to  the  use  of  the  admin- 
istrator in  his  individual  capacity.  Dawes  v. 
Boylston,  9  Mass.  337,  6  Am.  Dec.  72. 

64.  Arkansas. —  Cornish  v.  Dews,  18  Ark. 
172. 

Kentucky. —  Divine  v.  Steele,  10  B.  Mon. 
(Ky.)  323;  Vernon  v.  Morton,  8  Dana  (Ky.) 
■247. 

Maine. —  Arnold  v.  Elwell,  13  Me.  261; 
Todd  V.  Bucknam,  11  Me.  41. 

Maryland. —  Price  v.  Merchants'  Bank,  29 
Md.  369.  Compare  Hollina  v.  Mayer,  3  Md. 
Ch.  343. 

Massachusetts. —  Douglas  v.  Simpson,  121 
Mass.  281;  Foster  v.  Saco  Mfg.  Co.,  12  Pick. 
(Mass.)  451;  Bradford  v.  Tappan,  11  Pick. 
(Mass.)  76.  Compare  Lupton  v.  Cutter,  8 
Pick.  (Mass.)  298. 

'New  Hampshire. —  Fellows  v.  Greenleaf,  43 
N.  H.  421. 

Neio  York. —  Where  an  assignment  for  the 
benefit  of  certain  preferred  creditors  of  the 
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J,  Rig-hts  as  to  Property  Not  Conveyed  by  Assignment.  A  creditor 
may  enforce  his  claim  against  any  property  of  the  assignor  not  conveyed  by  the 
assignment  without  violating  any  rights  or  equities  of  other  creditors.^^ 

'K.  Foreign  Assignments.^*^  A  voluntary  assignment  made  in  one  jurisdic- 
tion and  valid  in  such  jurisdiction  passes  property  in  another  jurisdiction,^^  pro- 


assignor  is  valid,  a  provision  for  the  distri- 
bution of  the  surplus  among  his  other  cred- 
itors vests  a  trust  in  such  residuary  assignees 
which  cannot  be  divested  without  their  con- 
sent. Cunningham  v.  Freeborn,  3  Paige 
(N.  Y.)  557  iaffirmed  in  11  Wend.  (N.  Y.) 
240]. 

Pennsylvania. —  Hubler  v.  Waterman,  33 
Pa.  St.  414.  See  also  In  re  Meitzler's  Ac- 
count, 2  Woodw.  (Pa.)  128. 

Rhode  Island. —  Smith  v.  Millett,  12  R.  I. 
59. 

Te^as.— Craddock  v.  Urand,  72  Tex.  36,  12 
S.  W.  208;  Scott  v.  McDaniel,  67  Tex.  315, 
3  S.  W.  291 ;  Keating  v.  Vaughn,  61  Tex.  518. 

Virginia. — Skipwith  v.  Cunningham,  8  Leigh 
(Va.)  271,  31  Am.  Dec.  642.  Compare  Clark 
i-.  Ward,  12  Gratt.  (Va.)  440. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  638. 

An  attaching  creditor  is  entitled  to  recover 
any  surplus  over  the  amount  of  the  debts  of 
those  creditors  who  had  become  parties  to  the 
assignment  before  service  on  the  assignee  and 
.thus  defeat-  the  claim  of  a  creditor  who  as- 
sented and  became  a  party  thereafter.  Leeds 
r.  Sayward,  6  N.  H.  83. 

Burden  of  showing  payment. —  Where  a 
creditor  issues  an  attachment  against  prop- 
erty which  has  been  assigned  for  the  benefit 
of  certain  creditors  under  a  valid  assignment, 
and  claims  that  such  creditors  have  been 
paid,  whereby  the  property  has  reverted  to 
the  assignor,  the  burden  is  on  the  attaching 
creditor  to  show  such  payment  before  he  can 
establish  his  attachment  as  against  the  as- 
signee. Kellogg  V.  Muller,  68  Tex.  182,  4 
S.  W.  361. 

65.  Warner  v.  Jaffray,  96  N.  Y.  248,  48 
Am.  Rep.  616. 

Creditors  who  have  received  a  percentage 
of  their  claim  under  an  assignment  made  by 
their  debtor  may  still  proceed  by  action 
against  the  assignor,  and  in  a  proper  case 
may  attach  any  of  his  goods  which  are  not 
transferred  by  the  assignment.  Estabrook  v. 
Messersmith,  18  Wis.  545. 

A  creditor  may  contest  the  debtor's  right 
to  a  homestead  attempted  to  be  reserved  in 
a  deed  of  assignment,  provided  he  does  so 
before  he  has  accepted  any  of  the  benefits  of 
the  -assignment.  Creager  v.  Creager,  87  Ky. 
449,  10  Ky.  L.  Rep.  424,  9  S.  W.  380.  Where 
creditors  refuse  to  accept  the  provisions  of 
the  assignment  and  look  to  the  homestead 
alone,  which  as  to  them  is  not  exempt,  it  is 
proper  to  ascertain  what  the  pro  rata  would 
have  been  in  the  fund  arising  from  the  sale 
of  the  unexempted  property,  and  after  de- 
ducting that  sum  from  their  debts  to  subject 
the  homestead  to  the  payment  of  the  balance. 
Simmons  v.  Phelps,  5  Ky.  L.  Rep.  417. 

Where  an  assignee  did  not  claim  certain 
property,  but  allowed  it  to  remain  under  the 
[15] 


control  of  the  assignor,  an  order  of  the  court, 
in  supplementary  proceedings,  authorizing  a 
receiver  of  the  assignor  to  take  possession 
thereof,  was  proper.  Eastern  Nat.  Bank  v. 
Hulshizer,  2  N.  Y.  St.  115. 

66.  As  to  what  law  -governs  see  supra, 
VIII. 

67.  Alabama. —  Robinson  v.  Rapelye,  2 
Stew.  (Ala.)  86. 

California. —  Fenton  v.  Edwards,  126  Cal. 
43,  58  Pac.  320,  77  Am.  St.  Rep.  141,  46 
L.  R.  A.  832;  Forbes  v.  Scannell,  13  Cal.  242. 

Colorado. —  Campbell  v.  Colorado  Coal,  etc., 
Co.,  9  Colo.  60,  10  Pac.  248. 

Connecticut. —  Rockville  First  Nat.  Bank  v. 
Walker,  61  Conn.  154,  23  Atl.  696;  Egbert  v. 
Baker,  58  Conn.  319,  20  Atl.  466;  Grouse 
V.  Phoenix  Ins.  Co.,  56  Conn.  176,  14  Atl.  82, 
7  Am.  St.  Rep.  298. 

Florida.—  Waltes  v.  Whitlock,  9  Fla.  86,  76 
Am.  Dec.  617. 

Georgia. —  Birdseve  v.  Underbill,  82  Ga. 
142,  7  S.  E.  863,  "  14  Am.  St.  Rep.  142,  2 
L.  R.  A.  99 ;  Princeton  Mfg.  Co.  v.  White,  68 
Ga.  96;  Miller  v.  Kernaghan,  56  Ga.  155. 

Illinois. —  May  v.  Attleboro  First  Nat. 
Bank,  122  111.  551,  13  N.  E.  806;  Walton  v. 
Detroit  Copper,  etc..  Rolling  Mills,  37  111. 
App.  264. 

Indiana. —  Union  Sav.  Bank,  etc.,  Co.  v. 
Indianapolis  Lounge  Co.,  20  Ind.  App.  325, 
47  N.  E.  846. 

loiva. —  King  v.  Glass,  73  Iowa  205,  34 
N.  W.  820. 

Kentucky.—  Coflin  v.  Kelling,  83  Ky.  649 ; 
Rubel  r.  Louisville  Banking  Co.,  10  Ky.  L. 
Rep.  1021 ;  Barclay  r.  Barclay,  7  Kv.  L.  Rep. 
516. 

Louisiana. —  Brent  v.  Shouse,- 15  La.  Ann. 
110;  Dord  r.  Bonnaifee,  6  La.  Ann.  563,  54 
Am.  Dec.  573. 

Maine. —  Chafee  v.  New  York  Fourth  Nat. 
Bank,  71  Me.  514,  36  Am.  Rep.  345. 

Massachusetts. —  Frank  r.  Bobbitt,  155 
Mass.  112,  29  N.  E.  209:  May  r.  Wanne- 
maeher.  111  Mass.  202:  Cragin  r.  Lamkin,  7 
Allen  (Mass.)  395;  Benedict  v.  Parmenter, 
13  Gray  (Mass.)  88;  Goddard  v.  Winthrop,  8 
Gray  (Mass.)  180;  Richardson  v.  Forepaugh, 
7  Gray  (Mass.)  546. 

Minnesota. —  Thompson  r.  Ellenz.  58  INIinn. 
301,  59  N.  W.  1023;  Covey  r.  Cutler.  55 
Minn.  18,  56  N.  W.  255. 

Missouri. —  Thurston  r.  Rosenfield,  42  Mo. 
474,  97  Am.  Dec.  351;  Brvan  r.  Brisbin.  26 
Mo.  423,  72  Am.  Dec.  219;  "Zuppann  v.  Bauer, 
17  Mo.  App.  678. 

Neiv  Hampshire. —  Roberts  r.  Norcross,  69 
N.  H.  533,  45  Atl.  560;  Eddv  r.  Winchester, 
60  N.  H.  63:  Frink  r.  Buss,"  45  N.  II.  325: 
Hoag  r.  Hunt,  21  N.  H.  106:  Sanderson  v. 
Bradford,  10  N.  H.  260. 

New  Jersey. —  Frazier  v.  Fredericks,  24 
N.  J.  L.  162. 
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vided  it  is  not  opposed  to  the  laws  or  public  policy  of  such  other  jurisdic- 
tion and  is  not  prejudicial  to  creditors  residing  therein.^^  Courts  will  accordingly 
enforce  a  valid  foreign  assignment  for  the  benefit  of  creditors  as  against  foreign 
creditors  seeking  to  reach  property  of  the  assignor  within  their  jurisdiction,^' 


~New  'York. —  Ockerman  v.  Cross,  54  N.  Y. 
29;  Pool  I?.  Ellison,  56  Hun  (N.  Y.)  108,  9 
N.  Y.  Suppl.  171,  30  N.  Y.  St.  135;  Thomp- 
son V.  Fry,  51  Hun  (N.  Y.)  296,  4  N.  Y. 
Suppl.  166,  21  N.  Y.  St.  95;  Bloomingdale  v. 
Maas,  30  Misc.  (N.  Y.)  672,  64  N.  Y.  Suppl. 
266;  Moore  v.  Battin,  14  K  Y.  St.  191;  Kel- 
stadt  V.  Eeilly,  55  How.  Pr.  (N.  Y.)  373. 

Ohio. —  Wright  v.  Franklin  Bank,  59  Ohio 
St.  80,  51  N.  E.  876;  Fuller  v.  Steiglitz,  27 
Ohio  St.  355,  22  Am.  Rep.  312;  Sortwell  v. 
Jewett,  9  Ohio  180. 

Oklahoma. — See  Williams  v.  Kemper,  Hund- 
ley, etc.,  Dry  Goods  Co.,  4  Okla.  145,  43  Pac. 
1148. 

Pennsylvania. — Wing  v.  Bradner,  162  Pa. 
St.  72,  29  Atl.  291;  Smith's  Appeal,  117 
Pa.  St.  30,  11  Atl.  394;  Speed  v.  May,  17  Pa. 
St.  91,  55  Am.  Dee.  540;  Evans  v.  Dunkel- 
berger,  3  Grant  (Pa.)  134. 

South  Carolina. — Greene  v.  Mowry,  2  Bailey 
(S.  C.)  163;  West  v.  Tupper,  1  Bailey  (S.  C.) 
193. 

.  Texas. —  Harvey  v.  Edens,  69  Tex.  420,  6 
S.  W.  306 ;  Weider  v.  Maddox,  66  Tex.  372,  1 
S.  W.  168,  59  Am.  Rep.  617;  Carter-Battle 
Grocer  Co.  v.  Jackson,  18  Tex.  Civ.  App.  353, 
45  S.  W.  615. 

Vermont. — Hanford  v.  Paine,  32  Vt.  442,  78 
Am.  Dec.  586. 

Virginia. —  Wiekham  v.  Martin,  13  Gratt. 
(Va.)  427. 

Washington. —  Whitman  v.  Mast,  11  Wash. 
318,  39  Pac.  649,  48  Am.  St.  Rep.  874: 

West  Virginia. —  Yost  v.  Graham,  (W.  Va. 
1901)  40  S.  E.  361;  Harrison  v.  Farmers' 
Bank,  9  W.  Va.  424. 

Wisconsin. —  Cook  v.  Van  Horn,  81  Wis. 
291,  50  N.  W.  893;  Smith  v.  Chicago,  etc., 
R.  Co.,  23  Wis.  267. 

United  States. —  Schroder  v.  Tompkins,  58 
Fed.  672;  Van  Wyek  v.  Read,  43  Fed.  716; 
J.  M.  Atherton  Co.  v.  Ives,  20  Fed.  894 ;  Bho- 
len  V.  Cleveland,  5  Mason  (U.  S.)  174,  3  Fed. 
Cas.  No.  1,381. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  642. 

68.  Connecticut. —  Richmondville  Mfg.  Co. 
V.  Prall,  9  Conn.  487. 

Delaioare. — King  v.  Johnson,  5  Harr.  (Del.) 
31;  Maberryt?.  Shisler,  1  Harr.  (Del.)  349. 

District  of  Columbia. —  Kansas  City  Pack- 
ing Co.  V.  Hoover,  1  App.  Cas.  (D.  C.)  268. 

Florida.— Waltes  v.  Whitlock,  9  Fla.  86, 
76  Am.  Dec.  607. 

Georgia. —  Mason  v.  Strieker,  37  Ga.  262; 
Strieker  v.  Tinkham,  35  Ga.  176,  89  Am.  Dec. 
280. 

Illinois. —  Townsend  v.  Coxe,  151  111.  62,  37 
N.  E.  689;  Juilliard  v.  May,  130  111.  87,  22 
N.  E.  477 ;  Woodward  v.  Brooks,  128  111.  222, 
20  N.  E.  685,  15  Am.  St.  Rep.  104,  3  L.  R.  A. 
702. 

Iowa. —  Franzen  v.  Hutchinson,  94  Iowa  95, 
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62  N.  W.  698 ;  Moore  v.  Church,  70  Iowa  208, 
30  N.  E.  855,  59  Am.  Rep.  439. 

Kentucky. —  Johnson  v.  Parker,  4  Bush 
(Ky.)  149: 

Massachusetts. —  Frank    v.    Bobbitt,    155  - 
Mass.  112,  29  N.  E.  209;  Faulkner  v.  Hy- 
man,  142  Mass.  53,  6  N.  E.  846;  Train  v. 
Kendall,  137  Mass.  366;  Zipcey  v.  Thompson, 
1  Gray  (Mass.)  243. 

Michigan. —  Butler  v.  Wendell,  57  Mich.  62, 
23  N.  W.  460,  58  Am.  Rep.  329. 

Minnesota. —  Matter  of  Dalpay,  41  Minn. 
532,  43  N.  W.  564,  16  Am.  St.  Rep.  729,  6 
L.  R.  A.  108. 

Missouri. — Askew  v.  La  Cygne  Exch.  Bank, 
83  Mo.  366,  53  Am.  Rep.  590;  Finer  v.  Dey- 
noodt,  39  Mo.  69 ;  Finer  v.  Beste,  32  Mo.  240, 
82  Am.  Dec.  129;  Bryan  v.  Brisbin,  26  Mo. 
423,  72  Am.  Dec.  219. 

New  Hampshire. —  Dalton  v.  Currier,  40 
N.  H.  237. 

New  Jersey. — Moore  v.  Bonnell,  31  N.  J.  L. 
90;  Varnum  v.  Camp,  13  N.  J.  L.  326,  25 
Am.  Dec.  476;  Green  v.  Wallis  Iron  Works, 
49  N.  J.  Eq.  48,  23  Atl.  498;  Van  Winkle  v. 
Armstrong,  41  N.  J.  Eq.  402,  5  Atl.  449; 
Hutcheson  v.  Peshine,  16  N.  J.  Eq.  167. 

New  Yor/c.— Barth  v.  Backus,  140  N.  Y. 
230,  35  N.  E.  425,  55  N.  Y.  St.  561,  37  Am. 
St.  Rep.  545,  23  L.  R.  A.  47;  Warner  v. 
Jaffray,  96  N.  Y.  248,  48  Am.  Rep.  616; 
Kelly  V.  Crapo,  45  N.  Y.  86,  6  Am.  Rep.  35; 
Guillander  v.  Howell,  35  N.  Y.  657;  Grady 
V.  Bowe,  11  Daly  (N.  Y.)  259;  Holmes  v. 
Remsen,  20  Johns.  (N.  Y.)  229,  11  Am.  Dec. 
269. 

South  Carolina. —  National  Exch.  Bank  v. 
Stelling,  31  S.  C.  360,  9  S.  E.  1028;  Ex  p. 
Dickinson,  29  S.  C.  453,  7  S.  E.  593,  13  Am. 
St.  Rep.  749,  1  L.  R.  A.  685. 

Vermont. —  Rice  v.  Courtis,  32  Vt.  460,  78 
Am.  Dec.  597 ;  Hanford  v.  Paine,  32  Vt.  442, 
78  Am.  Dec.  586. 

Wisconsin. —  Smith  v.  Chicago,  etc.,  R.  Co., 
23  Wis.  267. 

United  States. —  Green  v.  Van  Buskirk,  5 
Wall.  (U.  S.)  307,  18  L.  ed.  599;  Schroder  v. 
Tompkins,  58  Fed.  672 ;  Schuler  v.  Israel,  27 
Fed.  851. 

69.  Connecticut.  —  Crouse  v.  Phoenix  Ins. 
Co.,  56  Conn.  176,  14  Atl.  82,  7  Am.  St.  Rep. 
298. 

Illinois. — J.  Walter  Thompson  Co.  v.  White- 
hed,  185  111.  454,  56  N.  E.  1106,  76  Am.  St. 
Rep.  51;  Consolidated  Tank  Line  Co.  Col- 
lier, 148  111.  259,  35  N.  E.  756,  39  Am.  St. 
Rep.  181;  Woodward  v.  Brooks,  128  111.  222, 
20  N.  E.  685,  15  Am.  St.  Rep.  104,  3  L.  R.  A. 
702;  May  v.  Attleboro  First  Nat.  Bank,  122 
111.  551,  13  N.  E.  806;  Lipman  v.  Link,  20 
111.  App.  359. 

.Kentucky. —  Matthews  v.  Lloyd,  89  Ky. 
625,  11  Ky.  L.  Rep.  843,  13  S.  W.  106. 

Louisiana. — Merchants'  Bank  v.  U.  S.  Bank, 
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but  will  not  do  so  if  sucli  enforcement  will  operate  to  the  detriment  of  domestic 
creditors.'^ 

XI.  APPOINTMENT,  QUALIFICATION,  AND  TENURE  OF  ASSIGNEE. 

A.  Appointment —  l.  Who  May  Appoint.  By  the  common  law  the  assignor 
had  the  right  to  name  his  assignee.'^^  Assignment  statutes  allow  the  assignor  to 
select  the  assignee,  but  the  conditions  of  qualification  and  entrance  upon  his 
duties  are  prescribed.''^ 

2.  Who  May  Be  Appointed.  In  choosing  an  assignee  for  the  benefit  of  cred- 
itors a  competent  person  must  be  selected.'^^ 


2  La.  Ann.  659;  Richardson  v.  Leavitt,  1  La. 
Ann.  430,  45  Am.  Dec.  90. 

Maine. —  Chafee  v.  New  York  Fourth  Nat. 
Bank,  71  Me.  514,  36  Am.  Rep.  345;  South 
Boston  Iron  Co.  v.  Boston  Locomotive  Works, 
51  Me.  585;  Felch  v.  Bugbee,  48  Me.  9,  77 
Am.  Dec.  203. 

Massachusetts. —  May  v.  Wannemacher,  111 
Mass.  202. 

Missouri. —  Einer  v.  Beste,  32  Mo.  240,  82 
Am.  Dec.  129. 

Nebraska. —  Green  v.  Gross,  12  Nebr.  117, 
10  N.  W.  459. 

ISfeiv  York. —  Compare  Barth  v.  Backus,  140 
N.  Y.  230,  35  N.  E.  425,  55  N.  Y.  St.  561, 
37  Am.  St.  Rep.  545,  23  L.  R.  A.  47 ;  Hibernia 
Nat.  Bank  v.  Lacombe,  84  N.  Y.  367,  38  Am. 
Rep.  518.  ■ 

Pennsylvania. —  Long  v.  Girdwood,  150  Pa. 
St.  413,  30  Wkly.  Notes  Gas.  (Pa.)  473,  24 
Atl.  711,  23  L.  R.  A.  33;  Bacon  V.  Horne, 
123  Pa.  St.  452,  x6  Atl.  794,  2  L.  R.  A.  355. 

Rhode  Island. —  Noble  v.  Smith,  6  R.  I. 
446. 

United  States.  —  Barnett  v.  Kinney,  147 
U.  S.  476,  13  S.  Ct.  403,  37  L.  ed.  247.' 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  645. 

Property  abandoned  by  assignee. —  Comity 
does  not  require  that  a  foreign  insolvent 
debtor's  property  in  one  state  should  be  pro- 
tected from  attachment  by  his  creditors,  when 
his  assignee  for  the  benefit  of  his  creditors, 
under  the  laws  of  another  state,  has  aban- 
doned it.    Harvey  v.  Watson,  63  N.  H.  466, 

3  AtL  624. 

70.  Illinois,. —  J.  Walter  Thompson  Co.  v. 
Wh»itehed,  185  III.  454,  56  N.  E.  1106,  76  Am. 
St.  Rep.  51:  Smith  v.  Lamson,  184  111.  71,  56 
N.  E.  387;  Woodward  v.  Brooks,  128  111. 
222,  20  N.  E.  685,  15  Am.  St.  Rep.  104,  3 
L.  R.  A.  702;  Heyer  v.  Alexander,  108  111. 
385;  Walton  v.  Detroit  Copper,  etc.,  Rolling 
Mills,  37  111.  App.  264. 

/0'/7i(/,c/c^/.— Johnson  v.  Parker,  4  Bush 
(Ky.)  149. 

Jjouisiana.—  Beirne  v.  Patton,  17  La.  589. 

Maiwc— Chafee  v.  New  York  Fourth  Nat. 
Bank,  71  Me.  514,  , 36  Am.  Rep.  345. 

Massachusetts. —  Faulkner  v.  Hyman,  142 
Mass.  53,  6  N.  E.  846. 

Michigan.-^  The  rule  that  where  a  volun- 
tary assignment  is  made  bv  ;v  foreign  in- 
solvent debtor  the  rights  of  an  attaching 
home  creditor  will  be  eonsidevod  superior  to 
those  of  the  assignee  does  not  apply  to  real 


property.  Palmer  v.  Mason,  42  Mich.  146,  3 
N.  W.  945. 

New  Hampshire. —  Eddy  v.  Winchester,  60 
N.  H.  63;  Dunlap  v.  Rogers,  47  N.  H.  281, 
93  Am.  Dec.  433;  Dalton  v.  Currier,  40  N.  H. 
237.. 

North  Carolina. — Bizzell  v.  Bedient,  4  N.  C. 
233. 

South  Carolina. —  Robinson  v.  Crowder,  4 
McCord  (S.  C.)  519,  17  Am.  Dec.  762. 

Washington. —  Happy  i;.  Prickett,  24  Wash. 
290,  64  Pac.  528. 

United  States. —  Sheldon  v.  Wheeler,  32 
Fed.  773;  The  Watchman,  1  Ware  (U.  S.) 
233,  29  Fed.  Gas.  No.  17.251. 

71.  At  common  law. —  Wilt  v.  Franklin,  1 
Binn.  (Pa.)  502,  2  Am.  Dec.  474. 

The  whole  extent  of  the  power  of  an  insol- 
vent debtor  over  his  property,  in  making  an 
assignment,  is  to  select  his  assignee,  and  to 
direct  the  order  of  the  application  of  his  prop- 
erty, and  of  the  payment  of  his  debts.  Jessup 
V.  Hulse,  29  Barb.  (N.  Y.)  539  [affirmed  in 
21  N.  Y.  168]. 

72.  See  list  of  statutes  cited  supra,  note  6, 
p.  120.  See  also  infra,  XI,  B.  See  also  Wyles 
V.  Beals,  1  Gray  (Mass.)  233;  Wilt  r.  Frank- 
lin, 1  Binn.  (Pa.)  502. 

Assignee  need  not  be  named  in  the  instru- 
ment. Burrows  v.  Lehndorif,  8  Iowa  96.  See 
also  as  to  constructive  assignments  supra, 
I,  B. 

Failure  to  appoint  assignee  will  not  render 
the  assignment  invalid.  Burrows  r.  Lehn- 
dorff,  8  Iowa  96;  Tompkins  v.  Wheeler,  16 
Pet.  (U.  S.)  106,  10  L.  ed.  903.  See  also 
supra,  II,  E. 

Judicial  order  of  appointment  of  a  trustee 
cannot  be  collaterally  attacked.  Turner  r. 
New  Farmers'  Bank,  102  Ky.  473,  19  Ky.  L. 
Rep.  1522,  43  S.  W.  721.  See  also  Brigel  r. 
Starbuck,  34  Ohio  St.  280  [reversing  7  Ohio 
Dec.  (Reprint)  477,  3  Cine.  L.  Bui.  501), 
7  Ohio  Dec.  (Reprint)  587,  4  Cine.  L.  Bui.  83. 
It  is  proper  for  the  court  to  pass  on  the  quali- 
fication of  a  person  named  as  assignee  in  an 
assignment  for  the  benefit  of  creditors.  Prciss 
V.  Cohen,  112  N.  C.  278,  17  S.  E.  520. 

73.  Must  be  competent  to  act. —  De  Ruvter 
V.  St.  Peter's  Church,  3  N.  Y.  238;  C  ram  i\ 
Mitchell,  1  Sandf.  Ch.  (N.  Y. )  251.  See 
also  Hawley  r.  Baldwin,  1})  Conn.  589. 

Among  the  persons  held  to  be  competent 
are  the  following: 

Attorney.  Tucker  v.  Parks,  7  Colo.  62,  1 
Pac.  427. 
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B.  Qualification  —  l.  In  General.  Under  the  statutes  of.  some  states  the 
assignee  for  creditors  is  required  to  take  oath  and  give  bond  for  the  faithful 
performance  of  his  duties,'^*  and  the  statutory  requirements  as  to  the  execution,'^^ 


Clerk  of  assignor.  In  re  Walker,  29  Fed. 
Cas.  No.  17,0G3,  18  Nat.  Bankr.  Reg.  56. 

Clerk  of  court.  Brahmstadt  v.  McWhirter, 
9  Nebr.  6,  2  N.  W.  232,  31  Am.  Rep.  396." 

Creditor.  Wooster  v.  Stanfield,  11  Iowa 
128;  Taylor  i;.  Watkins,  (Miss.  1893)  13  So. 
811;  Frink  v.  Buss,  45  N.  H.  325;  Gordon  v. 
Cannon,  18  Gratt.  (Va.)  387;  State  r.  John- 
son, 105  Wis.  164,  81  N.  W.  146,  83  N.  W. 
320.  See  also  Widgery  v.  Haskell,  5  Mass. 
144,  4  Am.  Dec.  1.  Contra,  Farrar  v.  Powell, 
71  Vt.  247,  44  Atl.  344.  But  assignee  need 
not  be  a  creditor.  Ripplier  v.  Buck,  5 
B.  Mon.  (Ky.)  96;  U.  S.  Bank  v.  Huth,  4 
B.  Mon.  (Ky. )  423;  Layson  r.  Rowan,  7  Rob. 
(La.)  1. 

Debtor  of  assignor.  Ex  p.  Conway,  4  Ark. 
302;  Wooster  v.  Stanfield,  11  Iowa  128. 

Married  woman.  T.  T.  Haydock  Carriage 
Co.  V.  Pier,  74  Wis.  582,  43  N.  W.  502,  under 
statute  but  not  at  common  law  where  her 
disabilities  existed. 

Non-resident.  Bachraek  v.  Norton,  132 
U.  S.  337,  10  S.  Ct.  106,  33  L.  ed.  377.  Con- 
tra, Lanpher  v.  Burns,  77  Minn.  407,  80 
N.  W.  361,  under  statute  requiring  assignee 
to  be  a  resident.  But  in  Texas  it  has  been 
held  that  Sayles'  Civ.  Stat.  art.  65f,  provid- 
ing that  the  assignee  shall  be  a  resident  of 
the  county  where  the  assignor  resides,  or  his 
principal  business  is  conducted,  is  directory 
onlv.  Burnette  v.  Foreman,  (Tex.  Civ.  App. 
1895)  36  S.  W.  1032.  See  also  Brown  v. 
Parker,  97  Fed.  446,  38  C.  C.  A.  261,  holding 
that  the  right  of  an  assignee,  appointed  by  a 
court  to  succeed  to  the  trust  of  the  original 
assignee,  to  maintain  an  action  as  such,  ca,n- 
not  be  questioned  on  the  ground  that  he  has 
removed  from  the  state  of  his  appointment, 
so  long  as  his  appointment  remains  unre- 
voked by  the  court  which  made  it. 

Officer  of  assigning  corporation.  Stetson 
17.  Durrell,  3  Ohio  Dec.  (Reprint)  93,  3  Wkly. 
L.  Gaz.  154. 

An  insolvent  has  been  held  to  be  incom- 
petent. Haggarty  v.  Pittman,  1  Paige  ( N.  Y. ) 
298,  19  Am.  Dec.  434. 

Number  of  assignees. —  An  assignment  for 
creditors  may  be  made  to  one  or  to  several 
assignees.  Douglass  r.  Cissna,  17  Mo.  App. 
44;  MuUer  v.  Norton,  132  U.  S.  501,  10  S.  Ct. 
147,  33  L.  ed.  397. 

Presumption  of  competency  may  sometimes 
arise  under  the  circumstances  of  the  case. 
Standard  Paper  Co.  v.  Krauthoefer,  89  Wis. 
168,  61  N.  W.  764. 

74.  See  list  of  statutes  cited  supra,  note 
6,  p.  120. 

Necessity  of  oath. —  Bank  of  Commerce  i\ 
Payne,  86  Ky.  446,  10  Ky.  L.  Rep.  43,  8  S.  W. 
856;  Maupin  v.  Everett,  8  Ky.  L.  Rep.  356; 
Rockwell  V.  Brown,  42  How.  Pr.  ( N.  Y. )  226 ; 
Wright  V.  Thomas,  1  Fed.  716. 

Who  may  administer  the  oath  see  Bar- 
croft  v.  Snodgrass,  I  Coldw.  (Tenn.)  430. 

[XI,  B,  1] 


Necessity  of  bond. — Arkansas. — ^Lowenstein 
V.  Finney,  54  Ark.  124,  15  S.  W.  153. 

California. — Wilhoit  v.  Lyons,  98  Cal.  409, 
33  Pac.  325 ;  Bryant  v.  Langford,  80  Cal.  542, 
22  Pac.  219. 

Illinois. —  Mann  v.  Reed,  49  111.  App.  406- 
[following  Farwell  v.  Cohen,  138  111.  5^16,  27 
N.  E.  35,  32  N.  E.  893]. 

Iowa. —  Price  v.  Parker,  11  Iowa  144. 

Kansas. —  Dudley  v.  Whiting,  10  Kan.  47. 

Kentucky. —  Bank  of  Commerce  v.  Payne, 
86  Ky.  446,  10  Ky.  L.  Rep.  43,  8  S.  W.  856; 
Rubel  r.  Louisville  Banking  Co.,  10  Ky.  L. 
Rep.  1021. 

Louisiana. —  U.  S.  v.  U.  S.  Bank,  8  Rob. 
(La.)  262. 

Maryland.—  White  v.  Pittsburg  Nat.  Bank, 
80  Md.  1,  30  Atl.  567;  Walgamot  v.  Davis,  6 
Gill  (Md.)  483. 

Michigan. —  Beard  r.  Clippert,  63  Mich. 
716,  30  N.  W.  323;  Sibley  v.  Prescott  Ins.  Co., 
57  Mich.  14,  23  N.  W.  473. 

Minnesota. —  Kingman  v.  Barton,  24  Minn. 
295. 

Missouri. — Hardcastle  r.  Fisher,  24  Mo.  70. 

New  Mexico. —  Schofield  v.  Folsom,  7  N.  M. 
601,  38  Pac.  251. 

New  York. —  Brennan  v.  Willson,  71  N.  Y. 
502;  Smith  r.  Newell,  32  Hun  (N.  Y.)  501; 
Plume  &  Atwood  Mfg.  Co.  v.  Strauss,  17 
Hun  (N.  Y.)  586;  In  re  Farnum,  l4  Hun 
(N.  Y.)  159  [affirmed  in  75  N.  Y.  187]; 
Worthy  v.  Benham,  13  Hun  (N.  Y.)  176; 
Von  Hein  v.  Elkus,  8  Hun  (N.  Y.)  516. 

Tea^as.— Fant  v.  Elsbury,  68  Tex.  1,  2  S.  W. 
866;  Barber  r.  Hutchins,  66  Tex.  319,  1 
S.  W.  275;  Schoolher  v.  Hutchins,  66  Tex. 
324,  1  S.  W.  266. 

Wisconsin. —  Goll  v.  Hubbeli,  61  Wis.  293, 
20  N.  W.  674,  21  N.  W.  288;  Norton  v.  Reed, 
6  Wis.  522. 

United  States. —  Appolos  v.  Brady,  49  Fed. 
401,  4  U.  S.  App.  209,  1  C.  C.  A.  299 ;  Linder 
V.  Lewis,  4  Fed.  318;  In  re  Walker,  29  Fed. 
Cas.  No.  17,063. 

See  4  Cent.  Dig."  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  670. 

75.  Execution  of  bond. —  Alabama. —  An- 
drews V.  Ford,  106  Ala.  173,  17  So.  446, 

Connecticut. —  Clark  f.  Mix,  15  Conn.  152. 

Michigan. —  McCuaig  v.  Citv  Sav.  Bank, 
111  Mich.  356,  69  N.  W.  500/( holding  that 
the  filing  of  a  bond  signed  by  a  corporation 
of  another  state  which  has  not  been  author- 
ized to  become  surety  on  undertakings  does 
not  qualify  the  assignee  to  sue  for  assets  of 
his  assignor)  ;  Munson  v.  Ellis,  58  Mich.  331, 
25  N.  W.  305  (amount  of  bond). 

New  Mexico. —  Lyndon ville  Nat.  Bank  v. 
Folson,  7  N.  M.  611,  38  Pac.  253,  amount  of 
bond. 

New  York. —  People  v.  White,  28  Hun 
(N.  Y.)  289,  bond  may  be  joint  and  several. 

Walsh  v.  Miller,  51  Ohio  St.  462, 
38  N.  E.  381. 
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filing,'^^  and  approval  of  the  bond^^  should  be  complied  with,  bat  it  seems  that 
substantial  compliance  may  suffice. 

2.  Failure  to  Qualify.  The  failure  of  the  assignee  named  in  an  assignment 
for  the  benefit  of  creditors  to  qualify  or  to  act  does  not  defeat  the  assignment,'^ 


Rhode  Island. —  Earle  v.  Millard,  2  K.  I. 
517,  amount  of  bond. 

Wisconsin. —  Stannard  v.  Youmans,  100 
Wis.  275,  75  N.  W.  1002  (holding  that  where 
the  penal  sum  was  inadvertently  omitted 
from  an  assignee's  bond,  the  assignment  was 
void  as  to  creditors,  but  operated  to  transfer 
the  title  to  the  property  to  the  assignee  as 
between  the  parties)  ;  Rollins  v.  Humphrey, 
98  Wis.  66,  73  N.  W.  331  (holding  that  the 
fact  that  the  signature  of  one  of  the  sureties 
and  his  name  in  the  body  of  the  bond  had 
been  erased  by  some  unknown  and  unauthor- 
ized person,  after  the  bond  had  been  filed  in 
the  clerk's  office,  did  not  call  for  explanation 
before  the  bond  could  be  admitted  in  evi- 
dence) ;  John  V.  Farwell  Co.  v.  Arthur,  93 
Wis.  56,  67  N.  W.  20;  Case  y.  James,  90  Wis. 
320,  63  N.  W.  237;  McNair  v.  Reevey,  62 
Wis.  167,  22  N.  W.  339;  Bates  v.  Simmons, 
62  Wis.  69,  22  N.  W.  339 ;  Farwell  v.  Gundry, 
52  Wis.  268,  9  N.  W.  11;  Klauber  v.  Charl- 
ton, 47  Wis.  564,  3  N.  W.  443,  45  Wis.  600; 
Smith  V.  McCulloch,  42  Wis.  564;  Churchill 
V.  Whipple,  41  Wis.  611  [distinguishing 
Hutchinson  v.  Brown,  33  Wis.  465]. 

United  States. —  Bradley  Fertilizer  Co.  v. 
Pace,  80  Fed.  862,  52  U.  S.  App.  194,  26 
C.  C.  A.  198,  holding  that  a  bond  executed 
by  the  principal  who  becomes  liable  for  the 
full  amount,  and  by  several  sureties  who  be- 
come liable  in  smaller  sums  aggregating  the 
whole  amount  of  the  bond  is  sufficient. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  678. 

Where  the  affidavit  of  a  surety  on  the  bond 
of  an  assignee  for  the  benefit  of  creditors  fails 
to  show  that  he  is  a  freeholder  of  the  state, 
as  required  by  statute,  the  defect  cannot  be 
amended  so  as  to  validate  the  assignment  as 
against  rights  which  attach  before  the  amend- 
ment is  made.  Auley  v.  Osterman,  65  Wis. 
118,  25  N.  W.  657,  26  N.  W.  568. 

76.  Filing  and  recording. —  Tait  v.  Carey, 
(Indian  Terr.  1899)  49  S.  W.  50  (as  to  place 
of  filing  for  record)  ;  Stiefel  v.  Barton,  73 
Md.  408,  21  Atl.  63  (as  to  place  of  .record- 
ing) ;  McCuaig  V.  City  Sav.  Bank,  111  Mich. 
356,  69  N.  W.  500  (holding  that  assignee 
cannot  sue  as  such  unless^  he  has  filed  a  bond 
within  ten  days  after  the  "assignment,  as  re- 
quired by  statute)  ;  Perkins  t'.  Zarracher,  32 
Minn,  71,  19  N.  W.  385  (time  of  filing); 
Bostwick  V.  Burnett,  74  N.  Y.  317  (time  of 
filing)  ;  Produce  Bank  v.  Baldwin,  49  How. 
Pr.  (N.  Y.)  277  (place  of  filing)  ;  Hilliard  v. 
Enders,  196  Pa.  St.  587,  46  Atl.  839  (as  to 
time  of  filing  and  presumptions  relating 
thereto)  ;  Hcckman  r.  Mossingor,  49  Pa.  St. 
465  (time  of  filing)  ;  Farwell  r.  Webster,  71 
Wis.  485,  37  N.  W.  437  (time  of  filing). 

77.  Approval. —  The  statutes  of  the  several 
states  designate  who  is  to  approve  the  bond. 


By  statute  in  some  states  no  title  passes  un- 
der the  assignment  until  the  bond  is  ap- 
proved. People  V.  Colerick,  67  Mich,  362, 
34  N.  W.  683 ;  Munson  v.  Ellis,  58  Mich.  331, 
23  N.  W.  305;  Ingram  v.  Conway,  36  Minn. 
129,  30  N.  W.  447;  Brahmstadt  v.  McWhir- 
ter,  9  Nebr.  6,  2  N.  W.  232,  31  Am.  Rep.  396 ; 
Thrasher  v.  Bentley,  59  N.  Y.  649,  1  Abb. 
N.  Cas.  (N.  Y.)  39;  Hedges  r,  Bungay,  3 
Hun  (N.  Y.)  594,  6  Thomps.  &  C.  (N.  Y.) 
304;  In  re  Robinson,  10  Daly  (N.  Y.)  148; 
Perry  v.  Stephens,  77  Tex.  246,  13  S.  W.  984; 
Cunningham  v.  Holt,  12  Tex.  Civ.  App,  150, 
33  S.  W.  981;  Ford  v.  Clarke,  83  Wis.  45,  53 
N.  W.  31;  Smith  v.  Bowen,  61  Wis.  258,  20 
N.  W.  917.  But  compare  Mears  v.  Com.,  8 
Watts  (Pa.)  223.  See  also,  generally,  list 
of  statutes  cited  supra,  note  6,  p.  120. 

Sufficiency  of  approval. — Noyes  v.  Guy,  2 
Indian  Terr.  205,  48  S.  W.  1056  (holding  that 
the  acceptance  and  filing  of  a  bond  of  an  as- 
signee for  creditors  by  the  officer  whose  duty 
it  is  to  approve  it  is  equivalent  to  an  ap- 
proval) ;  Miller  v.  Matthews,  87  Md.  464,  40 
Atl.  176  (holding  that  a  statute  requiring  a 
trustee  for  benefit  of  creditors  to  give  a  bond, 
with  "  sureties,"  to  be  approved  by  the  clerk, 
is  complied  with  when  a  company  which  is 
authorized  by  its  charter  granted  by  the  legis- 
lature to  become  "sole  surety"  in  all  cases 
Avhere  by  law  two  or  more  sureties  are  re- 
quired is  approved  as  surety  by  the  proper 
officer)  ;  Thomas  Mfg.  Co.  v.  Drew,  69  Minn. 
69,  71  N*.  W.  921  (holding  that  when  the 
bond  of  an  assignee  for  the  benefit  of  credit- 
ors has  been  approved  by  the  court,  and  filed 
within  the  period  prescribed  by  statute,  it  is 
immaterial,  in  so  far  as  the  assignee's  rights 
are  concerned,  that  the  bond  had  not  been  ap- 
proved or  filed  when  an  action  in  replevin  is 
commenced  against  him  as  such  assignee)  ; 
Charles  Baumbach  Co.  v.  Singer,  86  Wis.  329, 
56  N.  W.  873 :  Shakman  v.  Schlueter,  77  Wis. 
402,  46  N.  W.  542;  Fuhrman  r.  Jones,  68 
Wis.  497,  32  N.  W.  547;  Lindsav  i\  Guy,  57 
Wis.  200,  15N.  W.  181;  Hutchinson  i\  Brown, 
33  Wis.  465;  Noyes  r.  Neel,  100  Fed.  555, 
40  C.  C.  A.  539  (holding  that  the  omission 
of  the  clerk  of  the  United  States  court  for 
the  Indian  Territory  to  indorse  his  aj^proval 
upon  the  bond  of  an  assignee  under  a  general 
assignment  for  the  benefit  of  creditors!!  as  re- 
quired by  Mansf.  Dig.  Ark.  §  305.  will  not 
invalidate  the  assignment,  in  the  absence  of 
a  statute  making  such  indorsement  the  sole 
evidence  of  approval,  where  it  appears  that 
the  bond  has  been  approved  by  the  judge, 
and,  because  of  such  approval.  aece]4ed  by 
the  clerk  as  a  good  bond,  and  tiled  by  him). 

78.  Does  not  defeat  assignment. — ?\loore  r. 
Goodbar.  66  Ark.  161,  49  S.  W.  571:  Abbott 
r.  ChaH'ee,  S3  Mich.  25(),  47  N.  W.  216;  Com- 
mercial Nat.  Bank  r.  Mosser,  57  iVlicli.  ."86, 
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for  the  court  in  sucli  a  contingency  will  appoint  another  person  to  act  in  his 
stead.'^^  • 

C.  Death,  Resig^nation,  or  Removal.  The  death  or  resignation  of  the 
assignee  does  not  affect  the  assignment.^^    An  assignee  for  the  benefit  of  creditors 


24  K  W.  115;  Sabin  v.  Lebenbaum,  26  Oreg. 
420,  38  Pac.  434;  Golden's  Appeal,  llO^Pa. 
St.  581,  1  Atl.  6G0;  Sheppard  v.  Barrett,  17 
Phila.  (Pa.)  145,  4  Leg.  Int.  (Pa.)  140; 
Wait  V.  Zeigler,  9  Tex.  Civ.  App.  82,  29 
S.  W.  60.  But  compare  Brennan  v.  Willson, 
7  Daly  (N.  Y.)  59  {affirmed  in  71  N.  Y. 
502],  where  one  of  several  assignees  refused 
to  qualify. 

The  assignee  may  take  possession  of  the 

assigned  property  before  giving  bond.  Eas- 
ton  V,  Durland's  Riding  Academy  Co.,  7  N.  Y. 
App.  Div.  288,  40  N.  Y.  Suppl.  283.  But  in 
Arkansas,  though  the  deed  of  assignment 
vests  the  legal  title  in  the  assignee,  yet  by 
statute,  before  he  is  entitled  to  take  posses- 
sion, sell,  or  in  any  way  control  or  manage 
the  property  assigned,  he  is  obliged  to  file  a 
schedule  and  execute  the  bond  required. 
Thatcher  r.  Franklin,  37  Ark.  64.  See  also 
supra,  note  95,  p.  146. 

79.  Court  will  appoint  another  assignee. — 
Holtoquist  r.  Clark,  59  Minn.  59,  60  N.  W. 
1077;  Golden's  Appeal,  110  Pa.  St.  581,  1 
Atl.  660;  Read  v.  Robinson,  6  Watts  &  S. 
(Pa.)  329;  Brooks  r.  Brooks,  12  S.  C.  422; 
Edmonson  v.  Harris,  2  Tenn.  Ch.  427 ;  Fore- 
man V.  Burnette,  82  Tex.  396,  18  S.  W.  756; 
Keating  v.  Vaughn,  61  Tex.  518;  Reynolds 
V.  State  Bank,  6  Gratt.  (Va.)  174;  Iji  re 
Hense,  13  Wash.  614,  43  Pac.  888;  Brown 
V.  Parker,  97  Fed.  446,  38  C.  C.  A.  261,  73 
Fed.  762,  40  U.  S.  App.  54,  19  C.  C.  A.  675. 

"  The  failure  to  give  the  bond  did  not  affect 
the  validity  of  the  deed.  The  execution  and 
delivery  of  the  deed  vested  the  title  to  the 
property  in  the  assignee.  A  failure  on  the 
part  of  the  assignor  to  file  an  inventory,  or  a 
failure  to  record  the  deed,  renders  the  assign- 
ment void  as  '  against  creditors  of  the  as- 
signor, and  against  purchasers  and  encum- 
brancers in  good  faith  and  for  value,'  and 
until  the  inventory  and  affidavit  have  been 
fiied,  and  the  assignee  has  giveii  the  required 
bond,  such  assignee  has  no  authority  to  dis- 
pose of  the  estate  or  convert  it  to  the  pur- 
poses of  the  trust.  .  .  .  But  the  title  passes 
as  between  the  assignor  and  assignee,  and 
the  assignment  is  irrevocable." 

Arkansas. — Falconer  v.  Hunt,  39  Ark.  68; 
Thatcher  v.  Franklin,  37  Ark.  64.  And  see 
Ex  p.  Conway,  4  Ark.  302,  where  some  of  the 
assignees  failed  to  qualify. 

California. —  Wilhoit  v.  Lyons,  98  Cal.  409, 
33  Pac.  325 ;  Bryant  v.  Langf ord,  80  Cal.  542, 
22  Pac.  219. 

Indian  Territoi-y. — Where  attaching  credit- 
ors, disputing  the  validity  of  their  debtor's 
assignment,  agree  to  the  appointment  of  the 
assignee  named  therein  as  receiver  of  the  at- 
tached property,  and  he  is  appointed,  and 
gives  a  bond  as  receiver,  the  assignee's  bond 
and  inventory  need  not  be  filed.  Tait  V. 
Carey,  (Indian  Terr.  1899)  49  S.  W.  50. 
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Michigan. —  Munro  v.  Meech,  94  Mich.  596, 
54  N.  W.  290;  Abbott  v.  Chaffee,  83  Mich. 
256,  47  N.  W.  216. 

■  Minnesota. —  See  Swart  v.  Thomas.  26 
Minn.  141,  1  N.  W.  830,  as  to  filing  inventory 
and  bond. 

Missouri. —  Hardcastle  v.  Fisher,  24  Mo. 
70. 

New  York. —  Easton  v.  Durland's  Riding 
.A^cademy  Co.,  7  N.  Y.  App.  Div.  288,  40  N.  Y. 
Suppl.  283;  Plume,  etc.,  Mfg.  Co.  v.  Strauss, 
17  Hun  (N.  Y.)  586. 

Texas.—  Windham  v.  Patty,  62  Tex.  490. 

Contra,  Dudley  V.  Whiting,  10  Kan. 
47. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  688  et  seq. 

80.  Death  or  resignation. —  Mitchell  v.  Ma- 
gowan,  13  Ky.  L.  Rep.  685.  See  also  Mc- 
Dougald  V.  Carey,  38  Ala.  534;  Keiley  v. 
Dusenbury,  42  N.  Y.  Super.  Ct.  238  [affirmed 
in  77  N.  Y.  597]  ;  and  supra,  X,  H,  2. 

Courts  have  power  to  appoint  a  successor 
though  there  is  no  statute  expressly  author- 
izing such  appointment.  Matter  of  Kings- 
biirv.  51  Mich.  623,  17  N.  W.  208;  Rogers  i\ 
Peli,  166  N.  Y.  565,  60  N.  E.  265  (under  stat- 
ute authorizing  county  court  to  appoint  sub- 
stituted assignee);  In  re  Ballon.  11  R.  I.  359; 
Blum  V.  Welborne,  58  Tex.  157.  See  also 
Birmingham  Drug  Co.  v.  Freeman,  15  Tex. 
Civ.  App.  451,  39  S.  W.  626.  Compare  Mc- 
Ferron  r.  Davis,  70  Ga.  661,  holding  that 
whevf*  assignee  resigns,  it  is  proper  to  ap- 
point a  receiver.  In  McDougald  v.  Carey,  38 
Ala.  534,  the  rule  in  Alabama  is  explained 
and  distinguished  from  the  common-law  rule 
in  reference  to  the  succession  of  trust  estates 
upon  death  of  sole  or  surviving  trustee. 

Acceptance  by  the  court  of  the  resignation 
of  an  assignee  pending  proceedings  for  his 
removal  upoii  the  application  of  creditors  is 
in  effect  a  removal,  and  is  proper.  State  v. 
Johnson,  105  Wis.  164,  81  N.  W.  146,  83 
N.  W.  320. 

Administrator  of  a  deceased  assignee  does 
not  succeed  to  the  title  and  duties  of  the  as- 
signee, but  succeeds  only  to  his  individual 
estate,  since  the  general  assignment  statute 
provides  for  the  appointment  of  a  successor 
to  the  assignee.  Hayne  v.  Sealy,  22  Misc. 
(N.  Y.)  243,  48  K  Y.  Suppl.  769.  See  also 
McDougald  v.  Carey,  38  Ala.  534;  In  re 
Tousey,  2  N.  Y.  App.  Div.  569,  37  N.  Y. 
Suppl.  1025;  In  re  Magnus,  2  Misc.  (N.  Y.) 
347,  22  N.  Y.  Suppl.  70;  Woessner  v.  Crank, 
67  Tex.  388,  3  S.  W.  318. 

Successor  of  sheriff. — An  assignment  to  the 
sheriff,  under  Nebr.  Comp.  Stat.  (1897),  c. 
6,  §  5,  is  to  the  sheriff  as  an  officer  not  as  an 
individual,  and  on  the  expiration  of  his  term 
the  execution  of  the  trust  devolves  upon  his 
successor  in  office.  Maul  v.  Drexel,  55  Nebr. 
446.  76  N.  W.  163. 
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may  be  removed  by  the  court  for  canse,^^  as  where  he  violates  his  trust  or  fails  to 
comply  with  statutory  requirements,^^  but  such  removal  does  not  set  aside  the 
assignment,^^  for  upon  removal  the  court  may  appoint  a  receiver  to  take  charge  of 


81.  Removal  for  cause. —  To  remove  good 
cause  therefor  must  appear. 

Alalama. —  Etowah  Min.  Co.  v.  Wills  Val- 
ley Min.,  etc.,  Co.,  lOG  Ala.  492,  17  So. 
522. 

Illinois. —  Plotke  v.  Chicago  Title,  etc.,  Co., 
86  111.  App.  582 ;  Vose  v.  Cratty,  66  111.  App. 
472. 

Iowa. —  Drain  v.  Mickle,  8  Iowa  438. 

Kansas. —  Caldwell  v.  Matthewson,  57  Kan. 
258,  45  Pac.  614. 

Kentucky. —  Grimes  V.  French,  13  Ky.  L. 
Eep.  398. 

Michigan. —  Old  Nat.  Bank  v.  Joslin,  81 
Mich.  413,  45  N.  W.  996. 

Minnesota. —  American  Surety  Co.  V.  Nel- 
son, 77  Min.  402,  80  N.  W.  300. 

Missouri. —  Boatmen's  Bank's  Appeal,  74 
Mo.  x\pp.  60,  where  the  cause  assigned  was 
deemed  insufficient. 

New  York. —  Barbour  v.  Everson,  16  Abb. 
Pr.  (N.  Y.)  366.  Compare  In  re  Monahan,  10 
Daly  (N.  Y.)  39;  In  re  Leahy,  8  Daly  (N.  Y.) 
124. 

Ohio. —  In  re  Commercial  Bank,  6  Ohio 
S.  &  C.  PI.  Dec.  105;  Campbell  v.  Miner,  4 
Ohio  Dec.  96. 

Pennsylvania. —  Ahl's  Estate,  192  Pa.  St. 
370.  43  Atl.  956;  Bryson  v.  Wood,  187  Pa. 
St.  366,  43  Wkly.  Notes  Cas.  (Pa.)  64,  41  Atl. 
473. 

Rhode  Island. —  In  re  Durfee,  4  K.  I.  401. 

Texas.— Mcllhennv  v.  Todd,  71  Tex.  400,  9 
S.  W.  445,  10  Am." St.  Rep.  753;  Blum  v. 
Wettermark,  56  Tex.  80. 

Virginia. —  Taylor  v.  Mahoney,  94  Va.  508, 
27  S.  E.  107  (removal  in  discretion  of  court)  ; 
McCullough  V.  Sommerville,  8  Leigh  (Va.) 
415. 

Wisco7tsin. —  State  v.  Johnson,  105  Wis. 
164,  81  N.  W.  146,  83  N.  W.  320.  See  also 
Burtt  V.  Barnes,  87  Wis.  519,  58  N.  W.  790; 
Geisse  v.  Beall,  3  Wis.  367. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  691  et  seq. 

82.  State  v.  Hunt,  46  Mo.  App.  616;  In  re 
Robinson,  10  Daly  (N.  Y.)  148;  In  re  Mel- 
len,  18  N.  Y.  Siippl.  515  [affirmed  in  138 
N.  Y.  615,  33  N.  E.  1083]  ;  In  re  Mayer,  66 
How.  Pr.  (N.  Y.)  106;  In  re  Shaw,  1  Ashm. 
(Pa.)  382;  Geisse  v.  Beall,  3  Wis.  367. 

For  any  of  the  following  Causes  an  assignee 
may  be  removed  by  proper  legal  proceedings : 

Dilatoriness.  Tomkins  v.  Sheehan,  6  N.  Y. 
App.  Div.  76,  39  N.  Y.  Suppl.  466. 

Failure  to  file  inventory  and  schedule.  Se« 
Barbour  v.  Everson,  16  Abb.  Pr.  (N.  Y.)  366; 
Rftdecker  v.  Bowen,  15  R.  I.  52,  23  Atl.  62. 
But  compare  Drain  v.  Mickel,  8  Iowa  438; 
Case  V.  Masoti,  15  R.  I.  51,  23  Atl.  48. 

Fraud.  Matter  of  Lamoree,  32  Barb. 
(N.  Y.)  122;  Brown  v.  Armstrong,  18  R.  I. 
537,  30  Atl.  461.  But  an  assignee  will  not  be 
removed  at  the  suit  of  creditors  because  he 
suffered  judgment  on  a  valid  claim  against 


the  estate,  where  no  fraud  or  fraudulent  in- 
tent was  shown.  Markell  v.  Hill,  34  Misc. 
(N.  Y.)  133,  69  N.  Y.  Suppl.  537. 

Gross  misconduct.  Clark  v.  Stanton,  24 
Minn.  232;  Havens  v.  Sibbald,  (N.  J.  1898) 
41  Atl.  371.  See  also  In  re  Mast,  58  Minn. 
313,  59  N.  W.  1044;  In  re  Mayer,  10  Daly 
(N.  Y. )  143.  But  the  court  will  not  remove 
an  assignee  for  alleged  misconduct  resulting 
from  a  mere  misunderstanding  of  his  duty, 
where  the  safety  of  the  property  is  not  im- 
periled. Putnam  v.  Timothy  Dry-Goods,  etc., 
Co.,  79  Fed.  454. 

Incompetency.  Matter  of  Cohn,  78  N.  Y. 
248;  Matter  of  Kaughran,  13  Dalv  (N.  Y.) 
526;  Weiskettle's  Appeal,  103  Pa.'St.  522. 

Insolvency.  Matter  of  Paddock,  6  How. 
Pr.  (N.  Y.y  215;  Haggarty  v.  Pittman,  1 
Paige  (N.  Y.)  298,  19  Am.  Dec.  434;  Regen- 
stein  p.  Pearlstein,  30  S.  C.  192,  8  S.  E.  850. 

Wasting  the  estate.  Caldwell  v.  Matthew- 
son,  57  Kan.  258,  45  Pac.  614;  Cox  V.  Piatt, 
32  Barb.  (N.  Y.)  126. 

Insufficient  grounds  for  removal  are  men- 
tioned in  Etowah  Min.  Co.  v.  Wills  Valley 
Min.,  etc.,  Co.,  106  Ala.  492,  17  So.  522  ;  Rogers 
V.  Jackman,  12  Gray  (Mass.)  144;  Le  Brun 
Music  Co.  V.  Boulanger,  56  Mo.  App.  41 ;  In 
re  Mayer,  10  Daly  (N.  Y.)  143;  In  re  Smith, 
10  Daly  (N.  Y.)  106;  In  re  Durfee,  4  R.  I. 
401;  Ahl's  Estate,  192  Pa.  St.  370,  43  Atl. 
956. 

An  assignee  cannot  litigate  the  question  of 

his  displacement.  Campbell  v.  Miner.  4  Ohio 
S.  &  C.  PI.  Dec.  96. 

Proceedings  to  remove. —  The  remedy  given 
by  Wis.  Rev.  Stat.  §  1702,  providing  that 
the  circuit  court  having  jurisdiction  of  a 
voluntary  assignment  may  on  hearing  re- 
move any  assignee  for  incompetency  or  for 
misapplication  of  the  estate  and  appoint  an- 
other in  his  stead  is  available  only  to  a  per- 
son who  is  a  party  to  the  assignment.  Such 
remedy  is  not  exclusive,  and  a  bill  in  equity 
will  lie  to  remove  an  assignee.  Morgan  v. 
South  Milwaukee  Lake  View  Co.,  100  Wis. 
465,  76  N.  W.  354.  See  also  Caldwell  r.  Mat- 
thewson, 57  Kan.  258,  45  Pac.  614;  Grimes 
V.  French,  13  Ky.  L.  Rep.  398  ;  Stahl  r.  Mitch- 
ell, 41  Minn.  325,  43  N.  W.  385:  Clark  r. 
Stanton,  24  Minn.  232 ;  Ex  p.  Millett.  37  Mo. 
App.  76;  In  re  Cohen.  13  Dalv  (N.  Y.)  310; 
Wallace  v.  Eaton,  5  How.  Pr.  (N.  Y.)  99; 
In  re  Powel,  163  Pa.  St.  349,  30  Atl.  373.  35 
Wkly.  Notes  Cas.  (Pa.)  237:  Reoenstein  r. 
Pearlstein,  30  S.  C.  192,  8  S.  E.  \S50 :  Wal- 
lace V.  Foster,  15  S.  C.  214;  Kino-  r.  McClurir, 
7  S.  D.  67,  63  N.  W.  219;  Perrv  r.  Stophons, 
77  Tex.  246,  13  S.  W.  984:  Mcilhennv  Co.  r. 
Todd,  71  Tex.  400.  9  S.  W.  445.  10  Am.  St. 
Rep.  753;  Burtt  r.  Barnes.  87  Wis.  519,  58 
N.  W.  790. 

83.  Removal  does  not  set  aside  assignment. 

—  Kerslake  r.  Brower,  etc.,  Lumber  Co., 
(Oreg.  1901)  66  Pac.  437. 
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the  assigned  estate,^^  or  may  appoint  another  assignee  to  succeed  the  one  so 
removed.^^ 

XII.  MANAGEMENT  AND  ADMINISTRATION  OF  ESTATE. 

A.  In  General — l.  Delegation  of  Powers.  An  assignee  may  employ  an 
agent  to  assist  in  the  execution  of  the  trust  but  cannot  delegate  any  power  con- 
ferred by  the  trust.^^ 


84.  Receiver  may  be  appointed. —  Alabama. 
—  Pollard  V.  Southern  Fertilizer  Co.,  122 
Ala.  409,  25  So.  169,  where,  however,  the 
grounds  alleged  were  deemed  insufficient  to 
authorize  the  appointment  of  receiver.  But 
see  Jones  v.  McPhillips,  77  Ala.  314,  See 
also  Maxwell  v.  Peters  Shoe  Co.,  109  Ala. 
371,  19  So.  412. 

Georgia, —  Cohen  v.  Morris,  70  Ga.  313. 
But  a  court  of  equity,  upon  an  allegation  of 
insolvency  as  to  only  one  of  two  sureties  upon 
the  bond  of  an  assignee,  and  an  allegation 
that  the  assignee  declines  to  account  to  the 
creditors  from  time  to  time,  is  not  authorized 
to  remove  such  assignee  and  appoint  a  re- 
ceiver, there  being  no  allegation,  and  no  proof 
of  any  misfeasance  of  the  assignee,  or  any 
misappropriation  by  him  of  any  part  of  the 
trust  property.  Dozier  v.  Logan,  101  Ga. 
173,  28  S.  E.  612. 

Iowa. —  Walker  v.  Stone,  70  Iowa  103,  30 
N.  W.  39. 

Kentucky. —  Goldsmith  v.  Fletcheimer,  16 
Ky.  L.  Rep.  432,  28  S.  W.  21. 

Maryland. —  Rosenberg  v.  Moore,  11  Md. 
376. 

New  York. —  Dickinson  v.  Earle,  34  N.  Y. 
App.  Div.  559,  54  N.  Y.  Suppl.  475  (holding 
that  the  assignor  is  not  as  such  ineligible  to  an 
appointment  as  receiver  to  manage  hotels  for 
the  sumiiaer  season,  such  hotels  constituting 
part  of  the  assigned  estate)  ;  Badger  v.  Sut- 
ton, 32  N.  Y.  App.  Div.  633,  53  N.  Y.  Suppl. 
1099,  30  K  Y.  App.  Div.  294,  52  N.  Y.  Suppl. 
16;  Connah  v.  Sedgwick,  1  Barb.  (N.  Y.) 
210;  Keyes  v.  Bush,  2  Paige  (N.  Y.)  311; 
Haggarty  v.  Pittman,  1  Paige  (N.  Y.)  298, 
19  Am.  Dec.  434.  See  also  Hart  v.  Crane,  7 
Paige  (N.  Y.)  37;  First  Nat  Bank  v.  Ray- 
mond, 14  N.  Y.  St.  868. 

Texas. —  See  Birmingham  Drug  Co.  v. 
Freeman,  15  Tex.  Civ.  App.  451,  39  S.  W. 
626. 

Virginia. —  Bristow  v.  Home  Bldg.  Co.,  91 
Va.  18,  20  S.  E.  947. 

Washington. —  State  v.  Superior  Ct.,  14 
Wash.  324,  44  Pac.  542. 

West  Virginia. —  Wagner  V.  Coen,  41 
W.  Va.  351,  23  S.  E.  735. 

United  States. —  Belmont  Nail  Co.  v.  Co- 
lumbia Iron,  etc.,  Co.,  46  Fed.  8;  Tomlinson 
V.  Webster  Mfg.  Co.,  34  Fed.  380. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  717. 

Receiver  not  appointed. —  For  instances 
where  appointment  of  receiver  was  properly 
refused  see  Penzel  Grocer  Co.  i\  Williams,  53 
Ark.  81,  13  S.  W.  736;  Matthews  v.  Williams, 
84  Ga.  536,  11  S.  E.  447;  Hutchinson  v. 
First  Nat.  Bank,  133  Ind.  271,  30  N.  E.  952; 
Bank  of  Maryland  v.  Ruff,  7  Gill  &  J.  (Md.) 
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448;  Thayer  v.  Swift,  Harr.  (Mich.)  43(3; 
Hayes  v.  Heyer,  4  Sandf.  Ch.  (N.  Y.)  485;- 
Branch  v.  Ward,  114  N.  C.  148,  19  S.  E.  104; 
Middleton  v.  Taber,  46  S.  C.  337,  24  S.  E.  282 ; 
Pelzer  v.  Hughes,  27  S.  C.  408,  3  S.  E.  781; 
Cshn  V.  Johnson,  12  Tex.  Civ.  App.  304,  33 
S.  W.  1000;  Garden  City  Banking  &  Trust 
Co.  V.  Geilfuss,  86  Wis.  612,  57  N.  W.  349; 
Aschermann  v.  Commercial  Bank,  86  Wis. 
612,  57  N.  W.  349. 

85.  Successor  may  be  appointed. —  State  t. 
Johnson,  105  Wis.  164,  81  N.  W.  146,  83 
N.  W.  320.  See  also  Birmingham  Drug  Co. 
V.  Freeman,  15  Tex.  Civ.  App.  451,  39  S.  W. 
626;  Becker  v.  Shane,  77  Tex.  260,  13  S.  W. 
1027 ;  and  supra,  note  80. 

In  Wisconsin  the  court  must  appoint  the 
person  nominated  by  a  majority  of  the  cred- 
itors to  fill  a  vacancy  of  the  office  of  assignee, 
unless  such  person  is  manifestly  an  unsuit- 
able person  for  that  office.  State  v.  Johnson, 
105  Wis.  164,  81  N.  W.  146,  83  N.  W.  320. 

86.  Employment  of  agent. —  Kentucky. — 
Vernon  v.  Morton,  8  Dana  ('Ky.)  247. 

Minnesota. —  Langdon  v.  Thompson,  25 
Minn.  509. 

New  York.—  Van  Dine  v.  Willett,  38  Barb. 
(N.  Y.)  319;  Mann  v.  Witbeck,  17  Barb. 
(N.  Y.)  388. 

Pennsylvania. — Hennessy  v.  Western  Bank, 
6  Watts  &  S.  (Pa.)  300,  40  Am.  Dec.  560. 

Virginia. —  Gordon  v.  Cannon,  18  Gratt. 
(Va.)  387. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  746. 

The  employment  of  the  assignor  to  assist 
the  assignee  in  closing  out  the  estate  is  not 
of  itself  improper. 

Illinois. —  Blow  v.  Gage,  44  111.  208. 

Indiana. —  Hall  v.  Wheeler,  13  Ind.  371. 

Kentucky. —  Vernon  V.  Morton,  8  Dana 
(Ky.)  247. 

Michigan. —  Clark  v.  Craig,  29  Mich.  398. 

New  York. —  Wilbur  ■  Fradenburgh,  52 
Barb.  (N.  Y.)  474. 

Virginia. —  Gordon  I7.  Cannon,  18  Gratt. 
(Va.)  387. 

Wisconsin. —  Bates  v.  Simmons,  62  Wis.  69, 
22  N.  W.  335. 

United  States. —  Tompkins  v.  Wheeler,  16 
Pet.  (U.  S.)  106,  10  L.  ed.  903. 

See  also  supra,  IX,  B,  4. 

Employment  of  counsel. —  Where  difficult 
questions  arise  an  assignee  may  lawfully  em- 
ploy counsel  to  advise  him  in  relation  to  the 
administration  of  the  estate.  Matter  of 
Rauth,  10  Daly  (N.  Y.)  52. 

87.  Delegation  of  power. —  Small,  v.  Lud- 
low, 1  Hilt.  (N.  Y.)  189,  holding  that  as- 
signees in  trust  for  the  benefit  of  creditors 
cannot  assign  a  claim  due  to  them,  as  trus- 
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2.  Compromise  of  Claims.  An  assignee  may  compromise  claims  when  it  is  for 
the  best  interests  of  tlie  estate  that  it  should  be  done,  though  such  power  is  not 
specificall}^  given  by  the  instrument  of  assignment.^^ 

B.  Supervisory  Jurisdiction  of  Courts.  Statutes  in  most  states  vest  super- 
visory jurisdiction  over  assignments  in  designated  courts.^^  Such  statutes,  how- 
ever, do  not  as  a  rule  deprive  a  court  of  equity  or  other  court  of  competent 
jurisdiction  of  control  over  matters  relating  to  the  administration  of  the  estate. 


tees,  to  a.  third  person  to  collect  the  claim, 
and  appropriate  the  proceeds  in  accordance 
with  the  provisions  of  the  original  assign- 
ment. 

Ccnveyance  by  attorney. —  An  assignee  for 
the  benefit  of  creditors  may  convey  land  by 
attorney,  though  there  be  no  special  authority 
given  in  the  assignment  to  delegate  his  power. 
Blight  i\  Schenck,  10  Pa.  St.  285,  51  Am. 
Dec.  478. 

88.  Mitchell  v.  Stoddard  County  Bank,  22 
Kv.  L.  Rep.  721,  58  S.  W.  605;  Anonymous 
r.^Gelpcke,  5  Hun  (K  Y.)  245.  See  also 
Matter  of  Potter,  10  Daly  (K  Y.)  133,  hold- 
ing that  an  assignee  for  creditors  may  make 
a  settlement  with  one  of  them  by  paying  him 
a  certain  percentage,  and  take  an  assignment 
of  the  balance,  where  such  assignment  is 
taken  for  the  benefit  of  the  original  assignor 
and  his  estate,  and  not  for  the  benefit  of  the 
assignee.  And  see  Locheimer  v.  Weil,  113 
N.  C.  181,-  18  S.  E.  103,  23  L.  R.  A.  578. 

Consent  of  beneficiaries. — If  the  deed  of  as- 
signment confers  no  authority  on  the  trustee 
to  compromise  the  debts  he  cannot  compro- 
mise them  without  the  consent  of  the  bene- 
ficiaries.   Royall  V.  McKenzie,  25  Ala.  363. 

Consent  of  court. —  An  assignee  may  com- 
promise a  claim  on  consent  of  court.  Coyne 
V.  Weaver,  84  N.  Y.  386 ;  Matter  of  Ransom, 
8  Daly  (N.  Y.)  89.  Where  an  action  by  an 
assignee  for  creditors  against  a  sheriff  for 
property  taken  on  attachment  by  creditors 
is  pending,  leave  for  the  assignee  to  accept 
an  offer  of  compromise  made  by  such  cred- 
itors will  be  denied  where  the  compromise  is 
opposed  generally  on  the  part  of  preferred 
creditors,  and  their  testimony  will  be  avail- 
able for  the  assignee  on  the  trial  of  the  pend- 
ing action.  Matter  of  Goldschmidt,  10  Daly 
(_N.  Y.)  38.  On  an  application  by  an  as- 
signee for  leave  to  compromise  a  claim  due 
the  estate  the  court  may,  in  its  discretion, 
require  notice  to  be  given  the  creditors,  so 
that  they  may  be  heard.  Matter  of  Youngs, 
5  Abb.  N.  Cas.  (N.  Y.)  346. 

89.  See  list  of  statutes  Cited  supra,  note  6, 
p.  120,  and  the  following  cases: 

Colorado. —  Thatcher  v.  Valentine,  22  Colo. 
201,  43  Pac.  1031. 

Illinois. —  Atlas  Nat.  Bank  v.  More,  152 
111.  528,  38  N.  E.  684,  43  Am.  St.  Rep.  274; 
Lowe  V.  Matson,  140  111.  108,  29  N.  E.  1036; 
Plume,  etc.,  Mfg.  Co.  v.  Caldwell,  136  111. 
163,  26  N.  E.  599,  29  Am.  St.  Rep.  305;  Davis 
V.  Chicago  Dock  Co.,  129  111.  180,  21  N.  E. 
830;  P.  C.  Hanford  Oil  Co.  r.  Chicago  First 
Nat.  Bank,  126  111.  584,  21  N.  E.  483. 

Indiana.— QWhQYt  v.  McCorkle,  110  Ind. 
215,  11  N.  E.  296;  Lawson  r.  De  Bolt,  78 
Ind,  563;  Lockwood  v.  Slevin,  20  Ind.  124. 


Michigan. —  Sawyer  'v.  HcAdie,  70  Mich. 
386,  38  N.  W.  292;  Edwards  v.  Symons,  65 
Mich.  348,  32  N.  W.  796. 

Minnesota. —  Clark  v.'  Stanton,  24  Minn. 
232. 

'Nebraska. —  Wilson  v.  Coburn,  35  Nebr. 
530,  53  N.  W.  466 ;  Strunk  v.  State,  33  Nebr. 
322,  50  N.  W.  14. 

New  York. —  Matter  of  Morgan,  99  N.  Y. 
145,  1  N.  E.  406;  Matter  of  Bonner,  8  Daly 
(N.  Y.)  75;  Matter  of  Mumford,  5  N.  Y.  St. 
303;  Matter  of  Nelson,  11  Abb.  Pr.  (N.  Y.) 
352. 

North  Dakota.—  State  v.  Rose,  4  N.  D.  319, 
58  N.  W.  514,  26  L.  R.  A.  593. 

Ohio. —  Havens  v.  Horton,  53  Ohio  St,  342, 
41  N.  E.  253;  Clapp  v.  Huron  County  Bank- 
ing Co.,  50  Ohio  St.  528,  35  N.  E.  308;  Say- 
ler  V.  Simpson,  45  Ohio  St.  141,  12  N.  E. 
181. 

Wisconsin. — Durr  v.  Wildish,  100  Wis.  411, 
76  N.  W.  355. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  734. 

Order  in  chambers. —  Where  a  corporation 
has  made  an  assignment  for  the  benefit  of 
creditors  the  court,  in  chambers,  during  va- 
cation, has  power  to  make  an  order  author- 
izing the  assignees  to  collect  the  whole  of 
the  unpaid  subscriptions  to  the  capital  stock. 
Citizens',  etc.,  Sav.  Bank,  etc.,  Co.  r.  Gilles- 
pie, 115  Pa.  St.  564,  9  Atl.  73. 

90.  Arkansas. —  Clayton  v.  Johnson,  36 
Ark.  406,  38  Am.  Rep.  40. 

Illinois. —  The  county  court  when  sitting  as 
a  court  of  insolvency  has  ample  equitable 
powers ;  and  a  court  of  equity  will  not  inter- 
pose except  under  extraordinary  circum- 
stances. Weir  V.  Mowe,  182  111,  444,  55  N.  E. 
530;  Clark  v.  Burke,  163  111.  334,  45  N.  E. 
235;  Farwell  v.  Crandall,  120  111.  70,  10 
N.  E.  672,  11  N.  E.  519;  Field  v.  Ridgely,  116 
111.  424,  6  N.  E.  156;  Hanchett  r.  Waterburv, 
115  111.  220,  32  N.  E.  194;  Frej^dendall  r. 
Baldwin,  103  111.  325;  Powell  r.  Daily.  61  111. 
App.  552;  Warren  v.  Howe,  44  111.  App.  157; 
Colby  V.  O'Donnell,  17  111.  App.  473. 

Indiana. —  Ades  p.  Levi,  137  Ind.  506,  37 
N.  E.  388;  Lockwood  v.  Slevin,  26  Ind.  124. 

loLva. —  Knoxville  Nat.  Bank  r.  Hanirick, 
67  Iowa  583,  25  N.  W.  816. 

Maine. — Although  Me.  Rev.  Stat.  c.  70,  §  13, 
declares  that  "  the  supreme  judicial  coiirt 
has  full  equity  jurisdiction  in  all  insolvency 
matters,"  such  jurisdiction  is  supervisory, 
rather  than  concurrent  with  the  insolvent 
court;  and  a  bill  in  equity  to  compel  an  as- 
signee to  order  and  pay  a  dividend  will  not 
be  sustained  when  an  application  theivfor 
has  not  first  been  made  by  the  creditors  to 
the  court  having  original  jurisdiction  of  the 
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Orders  of  the  court  as  to  the  distribution  of  the  assigned  property  must  be  obeyed 
by  the  assign ee.^^ 

C.  Discovery  and  Collection  of  Assets  — l.  Right  to  Possession — a.  In 
General.  The  assignee  is  entitled  to  the  possession  of  the  assigned  property,-  and 
it  is  his  duty  to  take  immediate  possession.^^  The  personal  property  must  be 
brought  nnder  his  actual  control,  but  the  real  property  comes  into  his  possession 
by  the  execution  and  delivery  of  the  assignment.^^ 

b.  Recovery  of  Possession.  An  ^assignee  for  the  benefit  of  creditors  may  sue 
to  recover  the  assigned  property  or  to  release  it  from  an  attachment  levied  at  the 
instance  of  a  creditor. 


insolvent  proceeding.  Bird  v.  Cleveland,  78 
Me.  524,  7  Atl.  389. 

Mississippi. — Where  the  assignee  takes  the 
steps  necessary  to  invest  tne  court  with  ju- 
risdiction over  the  assigned  estate,  it  draws 
to  it  jurisdiction  of  all  questions  relating  to 
liens  thereon,  and  the  rights  of  attaching 
creditors  must  be  submitted  to  its  adjudica- 
tion. Weimer  v.  Scales,  74  Miss.  1,  19  So. 
588. 

Nebraska. —  Wilson  v.  Coburn,  35  Nebr. 
530,  53  N.  W.  466;  Strunk  V.  State,  33  Nebr. 
322,  50  N.  W.  i4. 

New  York. —  Hurth  v.  Bower,  30  Hun 
(N.  Y.)  151. 

Ohio.—  Where  a  general  assignment  has 
baen  made  by  an  insolvent,  the  deed  filed  in 
the  probate  court  in  the  proper  county,  and 
the  assignee  has  qualified,  the  probate  court 
has  exclusive  jurisdiction  of  the  subject-mat- 
ter. Farwell  v.  Findlay  Dry-Goods  Co.,  11 
Ohio  Cir.  Ct.  100,  1  Ohio  Cir.  Dec.  303. 

Oregon. —  Contra,  Sprinkle  v.  Wallace,  28 
Oreg.  198,  42  Pac.  487. 

Virgi7iia. —  See  Craig  v.  Hoge,  95  Va.  275, 
28  S.  E.  317. 

United  'i:itates. —  A  court  of  competent  ju- 
risdiction, other  than  the  one  m  which  his 
bond  and  inventory  are  filed,  will  compel  a 
voluntary  assignee  for  the  benefit  of  creditors 
to  respond  to  a  writ  of  garnishment,  if  the 
property  is  not  already  within  the  possession 
or.  control  of  a  court  of  concurrent  jurisdic- 
tion.   Kohn  V.  Ryan,  31  Fed.  636. 

91.  State  t'.  Musser,  4  Ind.  App.  407,  30 
N.  E.  944. 

As  to  sale  under  order  of  court  see  infra, 
XII,  E,  3. 

Asking  instructions  of  court. —  If  a  trustee 

doubts  as  to  any  matter  arising  in  the  exe- 
cution of  the  trust  he  may  wait  until  a  bill 
is  brought  against  him,  or  he  may  bring  a 
bill  asking  direction  of  the  court.  Dimmock 
V.  Bixby,  20  Pick.  (Mass.)  368.  See  also 
Shipman's  Petition,  1  Abb.  N.  Cas.  (N.  Y.) 
406. 

92.  Alabama. —  Abercrombie  v.  Bradford, 
16  Ala.  560. 

Indiana. —  Taylor  i;.  Bruner,  130  Ind.  482, 
30  N.  E.  635. 

Kent ucky.-r- Atchison  v.  Jones,  8  Ky.  L. 
Rep.  259,  1  S.  W.  406. 

Ohio. —  Thomas  v.  Talmadge,  16  Ohio  St. 
433;  Stafford  v.  Smith,  11  Ohio  Dec.  (Re- 
print) 884,  30  Cine.  L.  Bui.  288. 

Texas. —  Cunningham  V.  Holt,  12  Tex.  Civ. 
App.  150,  33  S.  W.  981. 
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See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  747. 

As  to  retention  of  possession  by  assignor 
as  badge  of  fraud  see  supra,  IX,  B,  4. 

Rents  and  profits. —  The  possession  and  the 
rents  and  profits,  until  sale,  of  assigned  real 
estate  belong  to  the  assignee  as  against  an 
attaching  creditor  of  the  assignor.  Grifiith'a 
Estate,  1  Chest.  Co.  Rep.  (Pa.)  39.  But 
where  the  assignor  assigned  land  and  re- 
served the  right  in  the  deed  to  sell  with  con- 
sent of  the  assignee  and  the  assignee  was  to 
sell  if  the  assignor  did  not  pay  the  debts  enu- 
merated in  the  deed  before  a  certain  time, 
the  assignee  cannot  claim  rents  and  profits 
of  the  assignor  covering  the  time  he  was  en- 
titled to  possession  under  the  deed.  McCall 
V.  Cawthorn,  9  Baxt.  (Tenn.)  61. 

Void  assignment. —  An  assignee  under  a 
void  assignment  has  no  title  to  the  property 
assigned,  and  cannot  maintain  replevin 
against  the  sheriff  seizing  it  under  attach- 
ment. Mosconi  V.  Burchinell,  7  Colo.  App. 
435,  43  Pac.  912. 

93.  Taylor  v.  Bruner,  130  Ind.  482,  30 
N.  E.  635. 

94.  Alabama. —  Louisville  Mfg.  Co.  v. 
Brown,  101  Ala.  273,  13  So.  15. 

Arkansas. —  Clayton  v.  Johnson,  36  Ark. 
406,  38  Am.  Rep.  40. 

loiva. —  Goldsmith  v.  Willson,  67  Iowa  662, 
25  N.  W.  870. 

Kansas. —  P.  Cox  Mfg.  Co.  v.  August,  51 
Kan.  59,  32  Pac.  636. 

Kentucky. —  Hobbs  v.  Merrifield,  6  Ky.  L. 
Rep.  652. 

Michigan. —  Emerson  v.  Detroit  Steel,  etc., 
Co.,  100  Mich.  127,  58"  N.  W.  659;  Gott  v. 
Hoschna,  57  Mich.  413,  24  N.  W.  123. 

Minnesota. —  Lord  v.  Meachem,  32  Minn. 
66,  19  N.  W.  348. 

Missouri.- —  F.  O.  Sawyer  Paper  Co.  v.  Con- 
tinental Printing  Co.,  77  Mo.  App.  184. 

Nebraska. —  Miller  v.  Waite,  59  Nebr.  319, 
80  N.  W.  907;  Smith  v.  Jones,  18  Nebr.  481, 
25  N.  W.  624. 

New  York. —  Niagara  Falls  Paper  Co.  v. 
Sterling,  39  N.  Y.  Suppl.  171,  25  N.  Y.  Civ. 
Proc.  251. 

Pennsylvania. —  Sheerer  v.  Lautzerheizer,  6 
Watts  (Pa.)  543. 

Texas.— Tittle  v.  Vanleer,  89  Tex.  174,  29 
S.  W.  1065,  34  S.  W.  715,  37  L.  R.  A.  337; 
Willis  V.  Thompson,  85  T^x.  301,  20  S.  W. 
155 ;  Barber  v.  Hutchins,  66  Tex.  319,  1  S.  W. 
275;  Hamilton-Brown  Shoe  Co.  v.  Mayo,  8 
Tex.  Civ.  App.  164,  27  S.  W.  781;  Langham 
'V.  Lanier,  7  Tex.  Civ.  App.  4,  26  S.  W.  255. 
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2.  Right  to  Sue  to  Collect  Assets.  An  assignee  for  the  benefit  of  creditors 
may  sue  to  enforce  the  payment  of  debts  or  demands  due  tlie  assignor.^^ 

3.  Right  to  Attack  Conveyance  by  Assignor.  Unless  expressly  authorized  by 
statute an  assignee  for  the  benefit  of  creditors  cannot  challenge  any  conveyance 
or  disposition  of  the  property  by  his  assignor.^^ 


See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  749. 

Property  withheld  by  assignor. —  An  as- 
signee may  sue  to  recover  property  wrong- 
fully withheld  by  his  assignor.  Ex  p.  Con- 
wav,  4  Ark.  302 ;  Miller  v.  Halsey,  4  Abb.  Pr. 
N.  S.  ( N.  Y. )  28 ;  McLeish  v.  Tylee,  4  Strobh. 
(S.  C.)  287. 

Trespass  for  attachment. —  An  assignee  for 
creditors  may  maintain  trespass  for  the  at- 
tachment of  property  in  his  hands.  Fiske  V. 
Carr,  20  Me.  301;  Mason  v.  Hidden,  6  Vt. 
600. 

95.  Inc^iawa.— Cooper  v.  Perdue,  114  Ind. 
207,,  16  N.  E.  140. 

Maryland  — ^2.xr J  v.  Hoffman,  6  Md.  78. 
Michigan. —  Graydon  v.   Church,   7  Mich. 
36. 

New  York. —  Stanford  v.  Loekwood,  95 
N.  Y.  582  ;  Ryerss  v.  Farwell,  9  Barb.  (N.  Y.) 
615;  Kuehnemundt  i".  Haar,  58  How.  Pr. 
(N.  Y.)  464;  Pratt  V.  Short,  53  How.  Pr. 
(N.  Y.)  506. 

Ohio. —  Johns  v.  Johns,  6  Ohio  271. 
.    Pennsylvania. —  Smith's   Appeal,    104  Pa. 
St.  381;  Stewart  r.  National  Security  Bank, 
6  Wkly.  Notes  Cas.  (Pa.)  399. 

South  Carolina. —  Salas  v.  Cay,  12  Eich. 
(S.  C.)  558. 

West  Virginia. —  Lamb  v.  Cecil,  25  W.  Va. 
288. 

United  States. —  Lenox  v.  Roberts,  2 
Wheat.  (U.  S.)  373,  4  L.  ed.  264. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  750. 

Individual  assets  of  partner. — The  assignee 
of  an  insolvent  firm  under  a  voluntary  assign- 
ment represents  only  his  assignors  and  their 
creditors,  and  cannot  maintain  a  bill  to  reach 
individual  assets  of  a  former  member  of  the 
partnership,  alleged  to  have  been  fraudu- 
lently conveyed  by  such  member  after  his  col- 
orable withdrawal  from  the  firm,  for  the  pur- 
pose of  hindering  and  delaying  creditors  of 
the  former  partnership  and  of  the  grantor. 
Michigan  Trust  Co.  v.  Webber,  109  Mich.  87, 
67  N.  W.  811. 

96.  Statutory  authorization. —  Connecticut. 
—  Shipman  v.  JEtnn  Ins.  Cer.,  29  Conn.  245; 
Palmer  v.  Thayer,  28  Conn.  237. 

Indiana. —  Searles  i'.  Little,  153  Ind.  432, 
55  N.  E.  93;  Seibert  v.  Milligan,  110  Ind. 
100,  10  N.  E.  929. 

loioa. —  Mehlhop  v.  Ellsworth,  95  Iowa 
657,  64  N.  W.  638;  Schaller  r.  Wright,  70 
Iowa  667,  28  N.  W.  460. 

Kansas. —  Walton  v.  Eby,  53  Kan.  257, 
36  Pac.  332 ;  Chapin  v.  Jenldns,  50  Kan.  385, 
31  Pac.  1084. 

Lowi\s'ia>?a.— Chapoton  v.  Her  Creditors,  44 
La.  Ann.  350,  10  So.  802;  Muse  v.  Yarbor- 
ough,  11  La.  521. 

Mame.— Simpson  v.  Warren,  55  Me.  18. 


Michigan. —  Kinter  v.  Pickard,  67  Mich. 
125,  34  N.  W.  535;  Angell  v.  Pickard,  61 
Mich.  561,  28  N.  W.  680;  Root  v.  Potter,  59 
Mich.  498,  26  N.  W.  682;  Heineman  v.  Hart, 
55  Mich.  64,  20  N.  W.  792. 

Minnesota. —  Merrill  v..  Ressler,  37  Minn. 
82,  33  N.  W.  117,  5  Am.  St.  Rep.  822.  See 
also  Thomas  Mfg.  Co.  v.  Drew,  69  Minn.  69, 
71  N.  W.  921. 

Nebraska. —  Blair  State  Bank  v.  Stewart, 
57  Nebr.  58,  77  N.  W.  370;  Lancaster  County 
Bank  v.  Gillilan,  49  Nebr.  165,  68  N.  W.  852. 

New  Jersey. —  Smith  v.  Wood,  42  N.  J.  Eq, 
563,  7  Atl.  881 ;  Grant  v.  Crowell,  42  N.  J.  Eq. 
524,  9  Atl.  201;  Pillsbury  v.  Kingon,  33 
N.  J.  Eq.  287,  36  Am.  Rep.  556  [overruliiig 
Van  Keuren     McLaughlin,  21  N.  J.  Eq.  163]. 

Neio  York.— Ball  v.  Slaften,  98  N.  Y.  622 ; 
Southard  v.  Benner,  72  N.  Y.  424;  Creteau 
V.  Foote,  etc..  Glass  Co.,  54  N.  Y.  App.  Div. 
168,  66  N.  Y.  Suppl.  370. 

North  Carolina. —  Taylor  V.  Lauer,  127 
N.  C.  157,  37  S.  E.  197. 

Rhode  Island. —  See  Hamilton  v.  Colt,  14 
R.  1.  209. 

Washington. —  Mansfield  V.  Whatcom  First 
Nat.  Bank,  5  Wash.  665,  32  Pac.  789,  999. 

Wisconsin. —  See  Crocker  v.  Huntzicker, 
(Wis.  1901)  88  N.  W.  232;  Frost  v.  Citizens' 
Nat.  Bank,  68  Wis.  234,  32  N.  W.  110; 
Charles  Baumbaeh  Co.  v.  Miller,  67  Wis.  449, 
30  N.  W.  850. 

United  States. —  Loving  v.  Arnold,  84  Fed. 
214. 

See  also  infra,  XIV,  A,  1,  a. 

97.  Assignee  cannot  attack  conveyance. — 
Alabama. —  Sampson  v.  Jackson,  103  Ala. 
550,  15  So.  893. 

California. —  George  v.  Pierce,  123  Cal. 
172,  55  Pac.  775,  56  Pac.  53:  Miller  v. 
Kehoe,  107  Cal.  340,  40  Pac.  485. 

Illinois. —  Bouton  v.  Dement,  123  111.  142, 
14  N.  E.  62;  Home  Sav.,  etc.,  Bank  r.  Whee- 
ler, 74  111.  App.  261;  Austin  v.  Bruner,  65 
111.  App.  301. 

Maryland. —  Brown  r.  Deford,  83  Md.  297, 
34  Atl.  788. 

Minnesota. —  Flower  r.  Cornisk,  25  IMinn. 
473. 

Missouri. —  Russell  v.  Rutherford,  58  Mo. 
App.  550;  Riddle  i:  Norris,  46  Mo.  App.  512; 
Harris  v.  Harris,  25  Mo.  Arp.  496;  Heiu- 
richs  V.  Woods,  7  Mo.  App.  236. 

Nebraska. —  Housel  r.  Cremer,  13  Nebr. 
298,  14  N.  W.  398. 

Neiu  York. —  Leach  r.  Kelsev,  7  Barb. 
(N.  Y)  466;  -Beekman  r.  Kirk,  15  How.  Pr. 
(N.  Y.)  228;  Brownell  r.  Curtis,  10  Paige 
(N.  Y.)  210. 

Pcnnsi/lranin. —  Mark's  Appeal,  85  Pa.  St. 
231;  Vandyke  r.  Christ,  7  Watts  &  S.  (Pa.) 
373;  Jordan  r.  Mosser,  9  Pa.  Co.  Ct.  325. 

Tcajas.— Dittman  v.  Weiss,  87  Tex.  614,  30 
S.  W.  863;  Keller  v.  Smalley,  63  Tex.  512. 

[XII,  C,  3] 


236    [4  Cyc]    ASSIGWMEN-TS  FOR  BENEFIT  OF  CREDITORS 


D.  Custody  and  Manag'ement  of  Assets — l.  Acceptance  of  Lease.  An 

assignment  of  all  a  lessee's  property  for  the  benefit  of  creditors  does  not  make  the 
assignee  an  assignee  of  the  lease,  unless  he  expressly  accepts  it  or  so  acts  that  his 
conduct  will  be  treated  as  an  adoption  of  it.^^  If  he  continues  to  occupy  the 
leased  premises  while  administering  the  estate  he  is  liable  for  rent.^'^ 

2.  CpNTiNUANCE  OF  BUSINESS.  As  the  purposo  of  an  assignment  is  to  convert 
the  assigned  estate  into  cash  and  divide  the  same  among  the  creditors,  an  assignee 


Wisconsin. —  Estabrook  v.  Messersmith,  18 
Wis.  545. 

United  States. —  Clapp  v.  Nordmeyer,  25 
Fed.  71;  Sandwich  Mfg.  Co.  v.  Wright,  22 
Fed.  631. 

Canada. —  Langley  v.  Van  Allen,  32  Ont. 
216. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  752. 

Conveyance  fraudulent  as  to  assignor. — ^An 
assignee  may  bring  a  suit  to  set  aside  a  prior 
conveyance  obtained  from  his  assignor  bv 
fraud.  McMahon  v.  Allen,  35  N.  Y.  403,  3 
Abb.  Pr.  N.  S.  (N.  Y.)  74,  32  How.  Pr. 
(N.  Y.)  313. 

98.  Alabama. —  Smith  v.  Ingram,  90  Ala. 
529,  8  So.  144;  Dorranee  v.  Jones,  27  Ala. 
630. 

Illinois. —  Rand  v.  Francis,  168  111.  444, 
48  N.  E.  159;  Smith  v.  Goodman,  149  111. 
75,-36  N.  E.  621;  Reynolds  V.  Fuller,  64  111. 
App.  134. 

Maryland. —  Horwitz  v.  Davis,  16  Md.  313. 

Minnesota. —  Forepaugh  v.  Westfall,  57 
Minn.  121,  58  N.  W.  689. 

New  Hampshire. —  New  Hampshire  Trust 
Co.  V.  Taggart,  68  N.  H.  557,  44  Atl.  751. 

Neio  Yor/c— Walton  v.  Stafford,  14  N.  Y. 
App.  Div.  310.  43  N.  Y.  Suppl.  1049;  Carter 
V.  Hammett,  12  Barb.  (N.  Y.)  253;  Dennis- 
toun  V.  Hubbell,  10  Bosw.  (N.  Y.)  155; 
Lewis  V.  Burr,  8  Bosw.  (K  Y.)  140;  John- 
ston V.  Merritt,  10  Dalv  (N.  Y.)  308;  Jour- 
neay  v.  Brackley,  1  Hiit.  (N.  Y.)  447;  Bag- 
ley  V.  Freeman,  1  Hilt.  (N.  Y.)  196;  Judd  v. 
Bennett,  28  Misc.  (N.  Y.)  558,  59  N.  Y. 
Suppl.  624. 

OMo.— Wilder  v.  McDonald,  63  Ohio  St. 
883,  59  N.  E.  106. 

Pennstjlvania. —  Pratt  v.  Levan,  1  Miles 
(Pa.)  358. 

United  States. —  In  re  Washbum,  29  Fed. 
Cas.  No.  17,211,  11  Nat.  Bankr.  Reg.  66. 

See  also  supra,  X,  C,  1 ;  and  4  Cent.  Dig. 
tit.  "  Assignments  for  Benefit  of  Creditors," 
§  752. 

Dispossession  of  assignee. —  Where  a  vol- 
untary assignee  for  the  benefit  of  creditors 
accepts  a  lease  held  by  the  assignor,  which 
has  become  subject  to  forfeiture  by  such  as- 
signor's breach  of  his  covenant  to  pay  rent, 
the  lessor  may  maintain  summary  disposses- 
sory  proceedings  against  the  assignee,  Has- 
brouck  V.  Stokes,  13  N.  Y.  Suppl.  333. 

Mere  possession  of  leased  premises  by  an 
assignee  for  a  short  time,  while  disposing  of 
merchandise  therein,  is  insufficient  to  show 
an  acceptance  of  the  lease  by  him.  Wein- 
mann's  Estate,  164  Pa.  St.  405,  35  Wkly. 
Notes  Cas.  (Pa.)  321,  30  Atl.  389. 
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Rent  payable  in  advance. —  Where  a  lease 
required  the  rent  to  be  paid  monthly  in  ad- 
vance, and  the  lessee  executed  a  general  as- 
signment January  5,  and  the  assignee  quali- 
fied January  15  and  occupied  the  premises, 
the  January  rent,  being  payable  in  advance, 
was  a  valid  charge  against  the  lessee  but  not 
against  his  assignee.  Anderson  v.  Hamilton, 
16  Daly  (N.  Y.)  18,  8  N.  Y.  Suppl.  858,  29 
N.  Y.  St.  712. 

99.  Georgia. —  An  assignee  for  the  benefit 
of  the  creditors  of  a  bank  is  not  liable  for  the 
rent  of  a  room  in  which  the  books  of  the 
bank  were,  after  the  assignment,  deposited 
by  the  president  of  the  bank;  it  not  appear- 
ing that  the  assignee  exercised  any  control 
over  the  room.   Gould  v.  Kerr,  52  Ga.  619. 

/Zitwots.— Willard  v.  World's  Fair  Encamp- 
ment Co.,  59  111.  App.  336. 

Maryland. —  Horwitz  v.  Davis.  16  Md. 
313. 

New  York. —  Cameron  v.  Nash,  41  N.  Y. 
App.  Div.  532,  58  N.  Y.  Suppl.  643 ;  Jones  v. 
Hausmann,  10  Bosw.  (N.  Y.)  168;  Morton 
V.  Pinckney,  8  Bosw.  (N.  Y.)  135;  Astor  v. 
Lent,  6  Bosw.  (N.  Y.)  612.  See  also  Ste- 
phens V.  Stein,  9  N.  Y.  Suppl.  806;  Judd  r. 
Bennett,  28  Misc.  (N.  Y.)  558,  59  N.  Y. 
Suppl.  624;  Draper  v.  Salisbury,  11  Misc. 
(N.  Y.)  573,  32  N.  Y.  Suppl.  757,  66  N.  Y. 
St.  83;  Smith  V.  Wagner,  9  Misc.  (N.  Y.) 
122.  29  N.  Y.  SuTDpl.  284,  59  N.  Y.  St.  710; 
Reitmeyer  v.  Ehlers,  9  N.  Y.  St.  63;  Myers 
V.  Hunt,  8  N.  Y.  St.  338. 

Pennsylvania. —  Morris  v.  Parker,  1  Ashm. 
(Pa.)  187. 

Personal  liability. —  An  assignee  for  the 
benefit  of  creditors  does  not  become  person- 
ally liable  for  the  rent  of  a  building  leased 
to  his  assignor  by  continuing  in  possession 
in  the  conduct  of  the  business  of  his  trust. 
White  V.  Thomas,  75  Mo.  454;  Waltoti  v. 
Stafford,  14  N.  Y.  App.  Div..  310,  43  N.  Y. 
Suppl.  1049.  So  an  assignee  for  creditors 
who  takes  possession  of  prem^ises  leased  by 
his  assignor  under  an  agreement  between 
creditors,  in  which  the  owner  of  the  prem- 
ises joined,  by  the  terms  of  which  rent  then 
due  was  to  be  deemed  a  claim  to  be  paid  pro 
rata  under  an  assignment  to  be  made,  is  not 
personally  liable  for  such  rent  as  assignee  of 
the  lease,  though  the  assignment  made  in 
pursuance  of  the  agreement  was  afterward 
set  aside.  Knickerbocker  L.  Ins.  Co.  v.  Pat- 
terson, 75  N.  Y.  589.  And  where  a  lessee 
assigned  his  lease  for  the  benefit  of  his  cred- 
itors, and  the  assignees  leased  the  premises 
for  the  best  price  they  could  obtain,  and 
promptly  paid  to  the  landlord  all  that  they 
received,   which   he   accepted   without  any 
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as  a  general  rule  lias  no  right  to  continue  the  assignor's  business.^  An  assignee 
may,  however,  work  up  the  stock  on  hand,  if  it  is  manifest  that  it  will  be  for  the 
benefit  of  the  creditors,  as  where  the  stock  is  of  perishable  articles,  or  where  it 
would  be  of  but  little  or  no  value  unless  worked  up  and  prepared  for  market.^ 

3.  Lease  of  Assigned  Realty.  A  voluntary  assignment  does  not  impose  upon 
the  assignee  any  duty  to  let  the  real  estate.^ 

E.  Sale  of  Property —  l.  Ddty  to  Sell.  It  is  the  duty  of  the  assignee  to 
sell  the  assigned  property.^ 

2.  Authority  to  Sell.  An  assignee  may  sell  the  assigned  property  even 
though  the  deed  of  assignment  does  not  expressly  confer  on  him  such  authority.^ 

3.  Order  of  Court.  It  is  the  usaal  practice  for  an  assignee  to  apply  to  a  court 
having  jurisdiction  over  the  assigned  estate  for  permission  to  sell.^    A  sale  of 


declaration  that  he  took  it  in  part  payment, 
and  at  the  same  time  they  offered  to  sur- 
render the  lease,  the  assignees  at  most  can 
only  be  charged  personally  with  the  value  of 
the  use  of  the  premises.  Jermain  v.  Pattison, 
46  Barb.  (N.  Y.)  9.  But  see  Morrison  v. 
Bruce,  1  Ohio  S.  &  C.  PL  Dec.  40,  190,  1  Ohio 
N.  P.  106,  holding  that  where  an  assignee 
for  the  benefit  of  creditors  elects  to  occupy 
premises  leased  to  his  assignor  he  becomes 
personally  liable  under  the  lease. 

1.  Right  to  continue  business. —  Michigan. 
—  Wilhelm  r.  Byles,  60  Mich.  561,  27  N.  W. 
847,  29  N.  W.  113. 

Mississippi. —  Richardson  v.  Marqueze,  59 
Miss.  80,.  42  Am.  Rep.  353. 

Neiu  York. —  Matter  of  Dean,  86  N.  Y.  398 ; 
Carman  v.  Kelly,  5  Hun  (N.  Y.)  283;  Matter 
of  Rauth,  10  Daly  (N.  Y.)  52;  Hart  v.  Crane, 
7  Paige  (N.  Y.)  37. 

North  Dakota.—  Wells-Stone  Mercantile 
Co.  V.  Grover,  7  N.  D.  460,  75  N.  W.  911,  41 
L.  R.  A.  252. 

Texas. —  Wynne  v.  Simmons  Hardware  Co., 
67  Tex.  40,  1  S.  W.  568;  Fry  v.  Hawkins, 
(Tex.  Civ.  App.  1898)  45  S.  W.  621. 

Consent  of  creditors. —  An  assignee  under 
a  general  assignment  for  benefit  of  creditors, 
in  order  to  replenish  a  stock  of  merchandise 
assigned  and  to  sell  it  to  better  advantage, 
with  consent  of  all  creditors  bought  other 
goods  which  he  commingled  with  the  original 
stock  and  the  proceeds  were  applied  indis- 
criminately toward  the  payment  of  the  debts 
of  the  assignor  and  the  expenses  of  the  as- 
signment, including  the  debts  contracted  for 
such  new  goods.  It  was  held  that  at  least 
as  against  the  creditors  assenting,  the  goods 
so  purchased  became  a  part  of  the  trust  prop-, 
erty  as  fully  as  that  which  was  assigned. 
Noyes  v.  Beaupre,  32  Minn.  496,  21  N.  W. 
728.  See  also  Hooven,  etc.,  Co.  r.  Burdette, 
51  111.  App.  115,  holding  that  where  the  as- 
signee of  an  insolvent  estate  continued  busi- 
ness under  orders  of  the  court,  which  were 
known  and  acquiesced  in  by  all  the  lien- 
holders  and  other  creditors,  the  presumption 
is  that  the  business  was  continued  by  the  as- 
signee under  said  orders  with  their  consent 
and  approval. 

2.  Right  to  work  up  stock  on  hand. — 
Connecticut. —  Harding  v.  Mill  River  Woolen 
Mfir.  Co.,  34  Conn.  458. 

Kentucky. —  See  Hill  v.  Cornwall.  95  Ky. 
512,  16  Ky.  L,  Rep.  97,  26  S.  W.  540. 


Massachusetts. — Woodward  v.  Marshall,  22 
Pick.  (Mass.)  468. 

Michigan. —  Wilhelm  v.  Byles,  60  Mich. 
561,  27  N.  W.  847,  29  N.  W.  113. 

Mississippi. —  Richardson  v.  Marqueze,  59 
Miss.  80,  42  Am.  Rep.  353. 

Islew  Jersey. —  Miller  v.  Multord,  31  N.  J. 
Eq.  661. 

Pennsylvania. —  Patton's  Estate,  2  Pars. 
Eq.  Cas.  (Pa.)  103..  Compare  Brown's  Es- 
tate, 193  Pa.  St.  281,  44  Atl.  443. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  765. 

3.  Detwiler's  Appeal,  96  Pa.  St.  323.  See 
also  Creager  v.  Creager,  87  Ky.  449,  10  Ky. 
L.  Rep,  424,  9  S.  W.  380,  holding  that  an 
assignee  for  creditors  is  not  liable  to  the 
creditors  for  failure  to  let  the  land  assigned, 
where  it  appears  that  the  assignment  was 
made  in  April,  that  the  assignee  commencec, 
proceedings  in  June  for  a  sale,  and  that  the 
land  was  sold  in  August. 

4.  Goodwin  i;.  Mix,  38  111.  115;  Laiorest 
V.  His  Creditors,  18  La.  Ann.  292;  Goodrich 
V.  Proctor,  1  Gray  (Mass.)  567;  Littlejohn 
V.  Turner,  73  Wis.  113,  40  N.  W.  621. 

As  to  provisions  in  deed  relating  to  man- 
ner and  time  of  sale  see  supra,  VI,  C;  IX, 
B,  3. 

Barter  or  exchange  of  property. —  An  as- 
signee cannot  barter  or  exchange  the  as- 
signed property.  Page  v.  Olcott,  28  Vt,  465. 
See  also  Ringgold  v.  Ringgold,  1  Harr.  &  G. 
(Md.)  11,  18  Am.  Dec.  250. 

A  trustee  cannot  lawfully  appropriate  the 
trust  property  to  his  own  use,  although  he 
charge  himself  with  the  cost  price  thereof. 
Geisse  v.  Beall,  3  Wis.  367. 

5.  Chicago  Lumberinsf  Co.  v.  Powell.  120 
Mich.  51,  78  N.  W.  1022:  Williams  r.  Otey, 
8  Humphr.  (Tenn.)  563,  47  Am.  Dec.  632. 

Where  land  is  conveyed  by  an  unsealed 
instrument  in  writing,  in  trust  to  pay  certain 
debts,  it  is  not  sufficient  in  itself  to  author- 
ize the  trustee  to  sell.  Linton  v.  Bolv.  12  Mo. 
567. 

6.  Goodrich  v.  Proctor,  1  Grav  (INIass.) 
567 ;  Bell  v.  Duduit,  40  Ohio  St.  330 :  Little- 
john V.  Turner,  73  Wis.  113.  40  N.  W.  621. 

In  Louisiana  the  creditors  of  an  insolvent 
who  has  made  a  surrender  are  not  the  o^^^l- 
ers  of  the  property  surrendered  for  their  bene- 
fit and  cannot  sell  it  witliout  an  order  of  the 
court  in  which  the  proceedings  are  pending, 
liivas  v.  Hunstock,  2  Rob.  (La.)  187. 
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the  assigned  property  is  good,  however,  though  it  is  made  without  an  order  of 
court." 

4.  Manner  of  Sale  —  a.  In  General.  Unless  restricted  by  the  assignment  or 
by  statute,  an  assignee  for  the  benefit  of  creditors  is  allowed  a  liberal  discretion 
as  to  the  manner  of  sale.^  He  must,  how^ever,  adopt  all  reasonable  modes  of  pro- 
ceeding in  order  to  render  the  sale  most  benelicial  to  the  debtor.^ 

b.  Public  OP  Private  Sale.    Where  the  deed  of  assignment    or  statutes 
specify  the  manner  of  sale  the  assignee  must  do  as  directed,  otherwise  he  may 
sell  at  public  or  private  sale  as  directed  by  the  court.^^ 

6.  Notice  of  Sale.  An  assignee  should  give  reasonable  notice  of  a  public 
sale.-^^  If  the  statute  prescribes  the  manner  of  notice  the  same  must  be 
followed.i^ 


Discretion  of  court. —  An  order  allowing 

an  assignee  for  creditors  to  sell  real  estate 
which  was  subject  to  judgment  liens  will  not 
be  disturbed  on  appeal  in  the  absence  of  an 
abuse  of  discretion.  White's  Estate,  178  Pa. 
St:  280,  35  Atl.  985. 

Prevention  of  sale. —  Where  there  is  a  seri- 
ous controversy  as  to  the  hona  fides  of  an  as- 
signment and  of  the  preferred  debts  and  of 
the  reliability  of  the  assignee,  an  injunction 
to  prevent  the  selling  of  the  property  should 
be  granted.  Preiss  v.  Cohen,  112  N.  C.  278, 
17  S.  E.  520. 

7.  Goodrich  v.  Proctor,  1  Gray  (Mass.) 
567;  Jeffries  v.  Bleckmann,  86  Mo.  350. 

8.  Troth's  Estate,  1  Chest.  Co.  Rep.  (Pa.) 
89. 

Presence  of  property  at  sale. —  In  trust 
sales  the  property  should  be  present  when 
sold,  but  a  stranger  to  the  trust  has  no 
right  to  object  that  the  property  was  not 
actually  present  at  the  sale.  Hannah  v.  Car- 
rington,  18  Ark.  85.  See  also  Beebe  v.  De 
Baun,  8  Ark.  510.  But  see  Pemberton  v. 
Klein,  43  N.  J.  Eq.  98,  10  Atl.  837,  holding 
that  an  assignee  for  the  benefit  of  creditors 
in  Pennsylvania  may  make  a  valid  sale  at  a 
public  auction  room  in  Philadelphia  of  lands 
of  the  insolvent  situated  in  New  Jersey,  if 
such  sale  is  fairly  and  properly  conducted. 

9.  Goodwin  v.  Mix,  38  111.  115;  Chelsey  v. 
Chesley,  49  Mo.  540 ;  Matter  of  Leventritt,  40 
N.  Y.  App.  Div.  429,  58  N.  Y.  Suppl.  256. 

Advantageous  sale. —  An  assignee  should 
not,  except  in  case  of  absolute  necessity,  pro- 
ceed to  sell  under  an  evident  disadvantage. 
Hunt  V.  Bass,  17  N.  C.  292,  24  Am.  Dec.  274. 
See  also  Melick  v.  Voorhees,  24  N.  J.  Eq.  305, 
holding  that  a  trustee  who  sells  at  an  im- 
proper time  will  be  liable  for  a  deficiency  of 
the  proceeds  of  sale,  though  his  intentions 
were  good. 

10.  Greenleaf  v.  Queen,  1  Pet.  (U.  S.)  138, 
7  L.  ed.  85,  holding  that  if,  by  the  terms  of 
a  deed  conveying  real  estate  in  trust  to  be 
sold  for  the  benefit  of  the  creditors  of  the 
grantor,  the  trustee  is  directed  to  sell  the 
property  conveyed  by  public  auction,  he  is 
bound  to  conform  to  this  mode  of  sale. 

11.  Sloan  V.  Apgar,  24  N.  J.  L.  608,-  hold- 
ing that  the  sale  must  be  at  auction  if  the 
statute  so  prescribes. 

If  the  statute  requires  a  sale  at  public  auc- 
tion a  deed  which  authorizes  the  assignee  to 
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sell  at  private  sale  is  void.  Teah  v.  Roth, 
39  Ark.  66;  Raleigh  v.  Griffith,  37  Ark. 
150. 

12.  Matter  of  Leventritt,  40  N.  Y.  App. 
Div.  429,  58  N.  Y.  Suppl.  256. 

In  Indiana  under  1  Rev.  Stat.  (1876),  p.  144, 
§  10,  as  amended,  the  court  may  order  a 
private  sale  of  the  debtor's  real  estate.  Law- 
son  V.  De  Bolt,  78  Ind.  563. 

Where  assigned  property  consisted  in  part 
of  real  estate,  which  there  was  no  prospect 
would  rise  in  value,  and  the  creditors  would 
not  agree  to  allow  the  assignee  to  continue  his 
efforts  to  sell  at  private  sale,  it  was  proper 
to  direct  the  assignee  to  sell  at  auction. 
Brooks  V.  Peck,  38  Barb.  (N.  Y.)  519.  See 
also  Quidnick  Co.  v.  Chafee,  13  R.  1.  367, 
holding  that  where  a  trustee  for  creditors 
holds  a  large  estate  which  can  be  best  sold 
in  bulk  —  creditors,  debtors,  and  trustee 
favoring  this  mode  of  sale  —  the  court  will 
approve  the  scheme,  and  will  allow  the  trustee 
to  fix  a  time  and  place  to  receive  competitive 
offers,  and  to  contract  for  a  sale  to  the  high- 
est bidder, 

13.  Notice  of  sale. —  Hays  v.  Doane,  11 
K  J.  Eq.  84;  Hart  v.  Crane,  7  Paige  (N.  Y.) 
37. 

Sufficiency  of  notice. —  A  debtor,  in  his  as- 
signment for  creditors,  included  a  right  to 
occupy  real  estate  and  conduct  a  school  for 
a  certain  period,  together  with  a  right  to 
certain  fixtures,  which  he  was  entitled  to 
remove  from  the  premises.  Eight  days  before 
the  sale  of  the  assigned  property  the  as- 
signees, by  printed  handbills,  gave  notice 
that  they  would  sell  all  the  property  of  the 
debtor,  without  describing  it,  or  explaining 
that  only  the  debtor's  equitable  interest  in 
the  property  would  be  sold.  It  was  held  that 
the  notice  was  insufficient.  Hays  v.  Doane, 
11  N.  J.  Eq.  84. 

If  the  trustee,  or  one  of  the  creditors,  is 
authorized  to  prescribe  the  day  of  sale  and 
the  length  of  time  for  which  it  shall  be  ad- 
vertised, the  failure  to  notify  any  of  the  cred- 
itors of  the  time  and  place  of  sale  does  not 
warrant  the  inference  that  as  to  one  of  the 
creditors  provided  for,  and  who  attended  the 
sale  and  purchased  the  property,  the  sale 
was  fraudulent.  Haynes  v.  Crutchfield,  7 
Ala.  189. 

14.  Statutory  requirements. — Teah  v.  Roth, 
39  Ark.  66;  Raleigh  v.  Griffith,  37  Ark.  150; 
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6.  Time  of  Sale.  It  is  tlie  duty  of  an  assignee  to  make  a  sale  of  the  assigned 
property  within  a  reasonable  tinie.^^  If  the  statute  prescribes  a  time,  the  sale 
must  be  made  within  such  time.^^ 

7.  Sale  on  Credit.  Under  an  assignment  in  trust  to  sell  as  the  trustee  may 
deem  expedient,  and  for  the  interest  of  all  parties,  the  trustee  may  sell  on  credit.^^ 

8.  Sale  by  Joint  Assignees.  Where  joint  assignees  hold  property  for  the 
benefit  of  creditors,  a  sale  and  conveyance,  to  be  valid,  must  be  made  by  them 
jointly.^^ 

9.  Rights  of  Purchaser  —  a.  In  General.  The  title  of  a  ^c>n(Z  ^(/^  purchaser 
at  an  assignee's  sale  is  not  affected  by  the  failure  of  the  assignee  to  comply  with 
statutory  provisions  relating  to  the  manner  of  sale.^^    A  purchaser,  however,  is 


Sloan  V.  Apgar,  24  N.  J.  L.  608 ;  Rice  i\  Fray- 
ser,  24  Fed.  460. 

15.  Goodwin  v.  Mix,  38  111.  115;  Ham- 
mond V.  Stanton,  4  E,.  I.  65;  Page  v.  Olcott, 
28  Vt.  465;  Littlejohn  v.  Turner,  73  Wis. 
113,  40  N.  W.  621. 

A  sale  within  six  months  is  not  unreason- 
ably delayed.  Wert  v.  Schneider,  64  Tex. 
327. 

The  court  will  compel  the  assignee  to  use 
reasonable  diligence  in  making  a  sale.  Hol- 
lister  V.  Loud,  2  Mich.  309.  See  also  Ham- 
mond V.  Stanton,  4  R.  I.  65. 

Discretion  of  assignee. —  A  deed  of  assign- 
ment containing  a  provision  that  the  assignee 
should,  as  soon  as  convenient,  sell  and  dis- 
pose of  the  assigned  property  does  not  give 
the  assignee  unlimited  discretion  as  to  the 
time  in  which  he  should  execute  the  trust. 
McClung  V.  Bergfeld,  4  Minn.  148. 

Order  of  court. —  A  statute  providing  that 
all  sales  by  assignees  shall  be  "  made  at  such 
times  and  in  such  manner  as  shall  be  ordered 
and  appointed  by  the  court,"  was  intended  to 
apply  to  public  sales,  and  not  to  a  private 
sale  ordered  by  the  court.  Gignoux  v.  Staf- 
ford, 42  Hun  (N.  Y.)  426,  428  [distinguish- 
ing Smith  V.  Long,  12  Abb.  N.  Gas.  (N.  Y.) 
113]. 

16.  Teah  v.  Roth,  39  Ark.  66;  Raleigh  v. 
Griffith,  37  Ark.  150. 

17.  Indiana.— I  Rev.  Stat.  (1876),  p.  144, 
§  10,  as  amended,  authorizes  the  court  to 
order  a  private  sale  of  the  debtor's  real  es- 
tate, on  credit  for  not  more  than  two  years 
from  the  sale.  Lawson  v.  De  Bolt,  78  Ind. 
563. 

Iowa. —  Petrikin  v.  Davis,  Morr.  (Iowa) 
296. 

Maryland. —  See  Inloes  v.  American'  Exch. 
Bank,  11  Md.  173,  69  Am.  Dec.  190. 

Massachusetts. —  Hopkijis  v.  Ray,  1  Mete. 
(Mass.)  79;  Neallv  v.  Ambrose,  21  Pick. 
(Mass.)  185. 

Michigan. —  An  assignee  has  no  authoritj^ 
to  make  sales  on  credit.  Wilhelm  v.  Byles, 
60  Midi.  561,  27  N.  W.  847,  29  N.  W.  113; 
Booth  V.  McNair,  14  Mich.  19;  Nye  v.  Van 
Husan,  6  Mich..  329,  74  Am.  Dec.  690.  Com- 
pare Bay  City  State  Bank  v.  Chapelle,  40 
Mich.  447,  holding  tliat  until  some  creditor 
has  obtained  a  lien  on  the  property  of  his 
debtor  the  trustee  for  the  latter  may,  with 
his  consent,  sell  the  property  on  credit. 

Mississippi. —  Where    an    assignment  re- 


quires the  trustee  to  convert  the  goods  into 
money,  "  by  a  sale  for  ready  money,"  a  sale 
for  credit  confers  no  title  upon  the  pur- 
chaser.   Cox  v.  Palmer,  60  Miss.  793. 

New  Hampshire. —  Where  an  assignee  sells 
the  property  in  his  hands  on  credit,  without 
authority,  the  credit  is  at  his  own  risk. 
Brown  v.  Silsby,  10  N.  H.  521. 

New  York. —  An  assignee  should  not  sell 
on  credit  without  obtaining  leave  of  court, 
with  notice  to  the  cestuis  que  trustent,  or 
obtaining  their  consent.  Burdick  v.  Post,  12 
Barb.  (N.  Y.)  168.  Compare  Small  v.  Lud- 
low, 20  N.  Y.  155. 

Ohio. —  When  a  trustee  is  authorized  to 
sell  on  credit,  a  sale  by  him  on  such  credit 
as  is  authorized  by  law  in  the  settlement  of 
the  estates  of  deceased  persons  is  not  in  gen- 
eral an  abuse  of  discretion.  Conkling  V. 
Coonrod,  6  Ohio  St.  611. 

Pennsylvania. —  Where  the  liens  equal  or 
exceed  the  value  of  land  assigned  for  the  ben- 
efit of  creditors,  the  sale  by  the  assignee  must 
be  for  cash,  unless  all  persons  interested 
unite  in  requesting  a  time  sale.  Burkhold- 
er's  Appeal,  94  Pa.  St.  522;  Wolf's  Estate, 
3  Pa.  Co.  Ct.  458.  The  assignee  is  responsi- 
ble for  losses  resulting  from  selling  on  credit 
without  security.  McKesson's  Estate,  142 
Pa.  St.  538,  2rAtl.  994;  Swoyers  Appeal, 
5  Pa.  St.  377;  Davis'  Estate,  5  Whart.  (Pa.) 
530,  34  Am.  Dec.  574. 

Vermont. —  An  assignee  cannot  sell  on 
credit.    Page  v.  Olcott,  28  Vt.  465. 

Wisconsin. —  The  validity  of  a  sale  made 
on  credit  by  an  assignee  cannot  be  questioned 
on  that  ground  by  the  purchaser,  but  only 
by  creditors.  Becker  v.  Holm,  89  Wis.  86, 
61  N.  W.  307. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  776. 

18.  Brennan  v.  Willson,  71  N.  Y.  502  [af- 
firming 7  Daly  (N.  Y. )  59];  Mcllhennv  Co. 
•V.  Todd,  71  Tex.  400,  9  S.  W.  445,  10  Am.  St. 
Rep.  753;  Wilbur  r.  Almv,  12  How.  (U.  S.) 
180,  13  L.  ed.  944. 

19.  Tuite  r.  Stevens,  98  Mass.  305. 

As  to  rights  of  purchaser  under  void  or 
voidable  nssioiiment  see  supra,  X,  B.  4. 

A  sale  by  the  assignee  of  an  insolvent  cor- 
poration, made  by  him  in  good  faith,  is  not 
invalidated  or  a  fleeted  by  the  fraud  of  a 
stookliolder,  committed  witliout  the  knowl- 
edge or  privity  of  the  assignee.  Trevitt  V. 
Converoo,  31  Ohio  St.  CO. 
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not  bound  to  take  the  property  where  there  are  irregularities  in  the  sale  affecting 
the  title.^ 

b.  Purchase  by  Assignee.  The  assignee  cannot  purchase,  or  be  interested  in 
the  purchase  of,  the  assigned  property and  if  he  does  so  he  will  be  considered 
as -having  purchased  in  his  character  of  assignee  for  the  benefit  of  the  estate.^^ 

e.  Set  Off  Against  Purchase-Price.  A  purchaser  at  an  assignee's  sale  cannot 
set  off  against  the  purchase-price  a  debt  due  him  by  the  assignor.^^ 

10.  Warranty  of  Title.  An  assignment  giving  the  assignee  power  to  sell  the 
real  estate  "  at  such  time,  in  such  .  .  .  manner  and  upon  such  terms  as  he  may 


Sale  on  holiday. —  The  fact  that  a  sale  of 
trust  property  took  place  on  the  day  of  the 
general  state  election  does  not  of  itself  con- 
stitute a  sufficient  ground  for  setting  it  aside. 
Bank  of  Commerce  v.  Lanahan,  45  Md.  396. 

Sale  subject  to  redemption  by  debtor. —  At 
a  sale  by  a  trustee  under  an  assignment  for 
the  benefit  of  creditors,  the  fact  that  a  pur- 
chaser buys  the  property  with  the  under- 
standing that  the  debtor  shall  have  the  privi- 
lege of  redeeming  on  payment  of  the  sum 
advanced  does  not  make  the  sale  void  as  to 
creditors.  Gutzweiler  v.  Lachman,  28  Mo. 
434. 

20.  Eamsay  i\  Hersker,  153  Pa.  St.  480,  32 
Wkly.  Notes  Cas.  (Pa.)  71,  26  Atl.  62.  See 
also  Matter  of  Box,  11  Wash.  90,  39  Pac.  240, 
holding  that  a  bidder  at  an  assignee's  sale  is 
justified  in  refusing  to  complete  the  purchase 
when  he  afterward  learns  of  mortgages  on 
the  land,  though  the  assignee  expects  to  have 
the  mortgages  discharged  without  expense  to 
the  bidder. 

Right  to  contest  prior  encumbrance. —  The 

purchaser  under  execution  of  property  as- 
signed for  the  benefit  of  creditors  has  no 
right  to  contest  prior  encumbrances  on  the 
property,  as  the  assignment  remains  in  force 
notwithstanding  the  sale  of  the  assignor's  in- 
terest in  the'  property,  and  such  right  is  in 
the  assignee.  Tremaine  r.  Mortimer,  128 
N.  Y.  1,  27  N.  E.  1060,  38  N.  Y.  St.  740  [af- 
iirming  57  N.  Y.  Super.  Ct.  340,  7  N.  Y. 
Suppl.  681,  28  N.  Y.  St.  584]. 

21.  AJahania. —  Harrison  r.  Mock,  10  Ala. 
185. 

Kansas. —  Dunlap  r.  Beckes;  23  Kan.  154, 
sale  to  firm  of  which  assignee  is  a  member. 

Kentucky. —  An  assignee,  ^vho  is  himself  a 
large  creditor,  has  the  right  to  protect  his 
own  interests;  and  while  this  right  will  not 
authorize  him  to  buy  the  land  for  less  than 
its  value,  where  it  appears  that  the  sale  was 
fair,  and  the  rights  of  creditors  protected, 
there  is  no  equity  in  setting  aside  the  sale 
for  the  purpose  only  of  having  a  resale  that 
cannot  benefit  any  of  the  parties.  Leavell  v. 
Leavell,  4  Ky.  L.  Rep.  889. 

'New  Jersey. —  Blauvelt  v.  Ackerman,  20 
N.  J.  Eq.  141. 

New  York. —  Matter  of  Black,  13  Daly 
(N.  Y.)  21;  Hawley  v.  Cramer,  4  Cow. 
(N.  Y.)  717;  Cram  v.  Mitchell,  1  Sandf.  Ch. 
(N.  Y.)  251. 

.  North  Carolina. —  Elliott  v.  Pool,  56  N.  C. 
17. 

Pennsylvania. —  Any  confirmation  of  a  sale 
wherein  the  trustee  was  the  purchaser  must 
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be  upon  a  full  knowledge  of  all  the  circum- 
stances, and  a  deliberate  examination  by  the 
creditors.  Campbell  f.  McLain,  51  Pa.  St. 
200. 

Rhode  Island. —  Hammond  v.  Stanton,  4 
R.  I.  65. 

South  Carolina. —  Farrar  f.  Farley,  3 
S.  C.  11. 

Wisconsin. —  Geisse  v.  Beall,  3  Wis.  367. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  780. 

A  sale  by  one  trustee  to  his  cotrustee  is  il- 
legal. Ringgold  r.  Ringgold,  1  Harr.  &  G. 
(Md.)  11,  18  Am.  Dec.  250. 

Termination  of  trust. —  An  assignee  is  only 
prohibited  from  dealing  with  the  trust  prop- 
erty for  his  own  benefit  while  the  trust  con- 
tinues ;  and  when  his  duty  toward  it  ceases 
he  occupies  the  same  relation  to  it  as  a  stran 
ger,  and  acting  throughout  in  good  faith 
may  become  the  owner  of  the  property  by 
purchase  or  otherwise.  In  re  Shotweli,  49 
Minn.  170,  51  N.  W.  909,  52  N.  W.  1078.  See 
also  Miller  v.  Mulford,  31  N.  J.  Eq.  661. 

22.  Harrison  v.  Mock,  10  Ala.  185;  Slade 
V.  Van  Vechten,  11  Paige  (N.  Y.)  21;  Haw- 
ley V.  Mancius,  7  Johns.  Ch.  (N.  Y.)  174; 
Chapin  v.  Weed,  Clarke  (N.  Y.)  464;  Camp- 
bell V.  McLain,  51  Pa.  St.  200;  Hartwell  v. 
Gurney,  16  R.  I.  78,  13  Atl.  113. 

23.  Colorado. —  James  v.  McPhee,  9  Colo. 
486,  13  Pac.  535. 

New  Jersey. —  Bateman  v.  Connor,  6 
N.  J.  L.  104. 

New  York. —  Otis  v.  Shantz,  128  N.  Y.  45, 
27  N.  E.  955,  38  N.  Y.  St.  434  [affirming  8 
N.  Y.  Suppl.  293,  28  N.  Y.  St.  69]. 

North  Carolina. —  Capehart  v.  Etheridwe, 
63  N.  C.  353. 

Pennsylvania. — Wilmarth  v.  Mountford,  8 
Serg.  &  R.  (Pa.)  124. 

Rhode  Island. — Where  an  assignor  remains 
in  possession,  and  sells  goods  to  one  who  has 
no  knowledge  of  the  assignment,  in  an  action 
by  the  assignee  to  recover  the  price  the  pur- 
chaser cannot  assail  the  assignment,  but 
should  offset  against  the  assignee  demands 
which  he  expected  to  offset  against  the  as- 
signor in  payment.  Warner  v.  Hedly,  1  R.  I. 
357. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  786. 

Debt  of  assignee. —  An  assignee  who  sells 
the  assigned  stock  on  credit  cannot  create  an 
offset  or  payment  in  reduction  of  the  price 
by  incurring  liabilities  to  his  vendee,  who 
knew  of.  the  trust,  for  articles  knowingly  fur- 
nished for  his  personal  use,  and  not  on  ac- 
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deem  expedient  and  prudent,"  does  not  give  him  power  to  bind  the  estate  by 
express  covenant  of  warranty  ;  nor  does  such  power  exist  by  impHcation  of  law.^ 

11.  Setting  Aside  Sale.  A  creditor  of  the  assignor  may  maintain  an  action  on 
his  own  belialf  and  on  behalf  of  all  others  in  like  situation  to  set  aside  a  convey- 
ance made  by  the  assignee  in  fraud  of  the  rights  of  creditors.^^ 

F.  Negligence  in  Management.  An  assignee  for  the  benefit  of  creditors 
is  liable  for  ordinary  negligence,  or  for  the  want  of  that  degree  of  diligence 
which  persons  of  ordinary  prudence  are  accustomed  to  exercise  in  their  own 
business.^^ 


count  of  the  trust  fund.  Pai^e  v.  Stephens, 
23  Mich.  357. 

24.  Welsh  V.  Davis,  3  S.  C.  110,  16  Am. 
Eep.  690. 

Personal  liability  of  assignee. —  A  trustee 
is  personally  liable  on  his  general  warranty 
of  title  to  land  sold  and  conveyed  by  him  in 
conjunction  with  his  assignor  to  the  extent 
of  the  sum  realized  by  so  warranting  the 
title.  Graves  v.  Mattingly,  6  Bush  (Ky.) 
361.  See  also  Marshall  v.  Morgan,  58  Vt. 
60,  3  Atl.  465,  holding  that  where  accounts 
sold  by  an  assignee,  although,  appearing  upon 
the  inventory,  have  no  legal  existence  but  are 
fictitious,  the  assignee  is  not  relieved  by  rea- 
son of  the  character  in  which  he  makes  the 
sale  from  the  obligation  which  the  law  gen- 
erally imposes  upon  vendors  to  show  that  the 
property  existed  which  constituted  the  con- 
sideration of  the  sale. 

25.  Illinois.^  Q^oodiwm  v.  Mix,  38  111. 
115. 

'New  York. —  Matter  of  Rider,  23  Hun 
(N.  Y.)  91. 

Ohio. —  See  Saxton  v.  Seiberling,  48  Ohio 
St.  554,  29  N.  E.  179,  holding  that  creditors 
may  sue  on  the  refusal  of  the  assignee  to  do 
so. 

Pennsylvania. —  Glenn  v.  Mickey,  130  Pa. 
St.  586,  18  Atl.  939. 

Wisconsin. —  Kyes  v.  Merrill  Furniture  Co., 
92  Wis.  32,  65  N.  W.  735,  holding,  however, 
that  creditors  cannot  sue  in  such  case  in  the 
name  of  the  assignee. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  792. 

Estoppel. —  The  fact  that  creditors  claim 
and  receive  their  pro  rata  of  the  fund  in  the 
hands  of  an  assignee,  in  a  suit  by  him  to  set- 
tle his  trust,  does  not  estop  them  from  seek- 
ing to  subject  to  their  claim  goods  which  had 
been  sold  by  the  assignee,  on  the  ground  that 
the  purchaser  had,  though  buying  them  in  his 
ovvii  name,  in  fact  bought  them  for  and  with 
tlio  money  of  the  debtor,  such  suit  not  being 
(Ictontiinative  of  the  title  of  the  purchaser. 
Rolhsehild  V.  Kohn.  93  Ky.  107,  14  Ky.  L. 
Kep.  36,  19  S.  W.  180,  40  Am.  St.  Eep.  184. 

Safficiency  of  evidence. —  When  a  creditor 
seeks  to  impeach  a  sale  of  property  by  the 
assignees  of  his  debtor,  either  upon  the  ground 
of  neglect  of  duty  or  fraudulent  intent,  he  is 
bound  to  sustain  his  charges  by  affirmative 
evidence  or  by  strong  circumstances.  Good- 
win ?■.  Mix,  38  111.  115. 

26.  Alabama. — Rovall  v.  McKenzie,  25  Ala. 
303. 

Illinois.— Goodwin  v.  Mix,  38  111.  115;  J.  L 
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Case  Plow  Works  v.  Edwards,  71  111.  App. 
655. 

Indiana. — State  v.  Musser,  4  Ind.  App.  407, 
30  N.  E.  944. 

Kentucky. —  White  v.  Prentiss,  3  T.  B.  Mon. 
(Ky.)  449;  Woodring  v.  White,  12  Ky.  L. 
Rep.  505. 

Michigan. —  Clark  v.  Craig,  29  Mich.  398. 
Minnesota. —  Clark  v.  Stanton,  24  Minn. 
232. 

New  Yor/c— Matter  of  Dean,  86  N.  Y.  398. 

North  Dakota. —  Scott  v.  Jones,  9  N.  D. 
551,  84  N.  W.  479. 

Texas. —  Wynne  v.  Simmons  Hardware  Co.^ 
67  Tex.  40,  1  S.  W.  568. 

Vermont.— Fage  v.  Olcott,  28  Vt.  465. 

United  States. —  Chittenden  v.  Brewster,  2 
Wall.  (U.  S.)  191,  17  L.  ed.  839. 

See  also  infra,  XIII,  E;  and  4  Cent.  Dig. 
tit.  "Assignments  for  Benefit  of  Creditors." 
§  799. 

Acts  of  agent. —  Where  an  assignee  for 
creditors  allows  the  debtor  to  act  as  his  agent 
in  handling  the  property,  and  to  retain  large 
sums  from  the  sale  thereof  as  compensation 
for  services,  creditors  may  maintain  a  bill 
to  hold  the  assignee  personally  liable.  Red- 
mond V.  Wemple,  4  Edw.  (N.  Y^)  221.  See 
also  Ward  v.  Lamson,  6  Pick.  (Mass.)  358. 
And  a  provision  in  a  trust  deed  that  the 
trustee  shall  employ  such  agents  as  he  may 
deem  necessary,  and  pay  them  a  reasonable 
compensation  for  their  services  out  of  the 
trust  fund,  and  not  be  liable  for  their  omis- 
sions or  defaults,  or  for  any  moneys  other 
than  such  as  shall  actually  come  to  his  hands 
in  the  executi®n  of  the  trust,  does  not  dis- 
charge the  trustee  from  the  obligation  to  se- 
lect fit  agents,  and  hold  them  to  a  strict  re- 
sponsibility for  their  acts.  Gordon  r.  Can- 
non, 18  Gratt.  (Va.)  387. 

Conversion  of  goods. —  Where  assignees  be- 
come warehousemen  and  convert  grain  in 
store  that  they  received  of  their  assignors 
who  were  warelrousemen  and  appropriate  the 
money  to  their  ovra  use  they  are  liable  to 
account  to  the  o^^Tiers  for  the  amount  re- 
ceived, with  interest  from  the  date  of  the 
sale.  Dole  v.  Olmstoad.  41  111.  344.  80  Am. 
Dec.  386.  But  the  nssi^n(>o  of  a  warehouse- 
man who  had  issued  inelVei'tual  voeei]its  is 
not  personally  liable  to  the  holders  thereof 
for  the  conversion  of  the  property  mimed 
therein.  Ferguson  r.  Northern  Bank,  14  Bush 
(Ky.)  555,  29  Am.  Rep.  418. 

Fraud  in  sale. —  Even  after  tlie  assignees 
have  settled  their  accounts,  if  fraud  can  be 
shown  in  their  sale  of  the  property,  they  will 
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G.  Actions — l.  Right  of  Action  or  Defense  —  a.  In  General.  Unless  con- 
ferred by  statute  an  assignee  under  a  voluntary  assignment  lias  only  such  right  of 
action  or  defense  as  existed  in  the  assignor,  or  would  have  accrued  to  him  had  he 
not  assigned. ^'^ 

b.  Foreign  Assignee.  An  assignee  appointed  in  one  state  may  be  permitted  to 
sue  in  the  courts  of  another  state,  if  the  rights  of  creditors  are  not  prejudiced 
thereby  .^^ 

c.  Intervention  in  Suit  Against  Assignor.  An  assignee  is  not  entitled  as  of 
right  to  become  a  party  to  a  suit  begun  before  the  assignment  against  the 
assignor.^^ 


be  personally  liable  to  the  creditors  for  the 
loss  resulting  from  such  fraud.  Hays  v. 
Doane,  11  N.  J.  Eq.  84. 

27.  Connecticut. —  Central  Bank  t;.  Curtis, 
26  Conn.  533. 

Georgia. —  Fouehe  xi.  Brower,  74  Ga.  251. 

Michigan. —  Wakenian  v.  Barrows,  41  Mich. 
363,  2  N.  W.  50. 

liiew  Jersey. —  Anderson  v.  Tuttle^  26  N.  J. 
Eq.  144. 

l^ew  York. —  Minier  v.  Elmira  Second  Nat. 
Bank,  13  N.  Y.  St.  222. 

Wisconsin. —  Hawks  v.  Pritzlaff,  51  Wis. 
160,  7  N.  W.  303;  Estabrook  v.  Messersmith, 
18  Wis.  545. 

United  States.— Stewsirt  t;.  Piatt,  101  U.  S. 
731,  25  L.  ed.  816;  Hahn  v.  Salmon,  20  Fed. 
801. 

England. —  Jones  v.  Yates,  9  B.  &  C.  532, 
7  L.  J.  K.  B.  0.  S.  217,  4  M.  &  R.  613,  17 
E.  C.  L.  241. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  809. 

As  to  assignee's  right  of  action  to :  Attack 
conveyance  see  supra,  XII,  C,  3.  Collect  as- 
sets see  supra,  XII,  C.  2.  Eecover  possession 
of  assigned  property  see  supra,  XII,  C,  1,  b. 

Action  for  usury.—  Assignees  for  creditors 
are  "  personal  representatives,"  within  U.  S. 
Rev.  Stat.  §  5198,  providing  that,  where  a 
greater  rate  of  interest  has  been  paid  to  a 
national  bank  than  is  allowed  by  law  of  the 
state  in  which  the  bank  is  located,  the  per- 
son for  whom  it  has  been  paid,  or  his  legal 
representatives,  may  recover  twice  the  amount 
thus  paid.  Henderson  Nat.  Bank  v.  Alves, 
91  Ky.  142,  12  Ky.  L.  Eep.  722,  .15  S.  W. 
132. 

The  fact  that  the  prosecution  of  a  cause  of 

action  by  an  assignee  for  the  benefit  of  cred- 
itors would  not  benefit  all  the  creditors,  but 
only  a  part,  is  immaterial  to  his  right  to  sue. 
Valley  Lumber  Co.  v.  Hogan,  85  Wis.  366,  55 
N.  W.  415. 

28.  Alahama. —  McDougald  v.  Carey,  38 
Ala.  534. 

Connecticut. —  Upton  v.  Hubbard.  28  Conn, 
274,  73  Am.  Dec.  670. 

District  of  Columbia. —  See  Matthai  v.  Con- 
way, 2  App.  Cas.  (D.  C.)  45. 

Kansas. —  See  Rogers  v.  Coates,  38  Kan. 
232,  16  Pac.  .463. 

Kentucky. —  An  assignee  under  a  deed  of 
assignment  executed  in  Ohio  may,  without 
executing  bond  in  Kentucky,  maintain  an  ac- 
tion in  the  courts  of  that  state  for  the  re- 
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covery  of  the  possession  of  personal  property 
which,  passed  under  the  deed  of  assignment. 
Peach  Orchard  Coal  Co.  v.  Woodward,  20  Ky. 
L.  Rep.  1613,  49  S.  W.  793. 

Michigan. —  Gray  don  v.  Church,  7  Mich.  36. 

New  York. —  Hoyt  v.  Thompson,  5  N.  Y. 
320.  Compare  Abraham  v.  Plestoro,  3  Wend. 
(N.  Y.)  538,  20  Am.  Dec.  738. 

Pennsylvania. —  Milne  v.  Moreton,  6  Binn. 
(Pa.)  353,  6  Am.  Dec.  466. 

Texas. —  An  assignee  for  creditors  of  a  for- 
eign corporation,  suing  in  a  Texas  court,  need 
not  aflege  or  prove  that  such  assignment  was 
authorized  by  the  laws  of  the  corporation's 
domicile.  Miller  v.  Goodman,  15  Tex.  Civ. 
App.  244,  40  S.  W.  743. 

Washington. —  Happy  v.  Prickett,  24  Wash. 
290,  64  Pac.  528. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  816. 

As  to  operation  and  effect  of  foreign  as- 
signment see  supra,  X,  K. 

Foreign  assignees  will  not  be  allowed  to  sue 
in  their  own  names  upon  choses  in  action 
required  to  be  specifically  assigned.  Brush  r. 
Curtis,  4  Conn.  312;  Orr  v.  Amory,  11  Mass. 
25:  Dawes  v.  Boylston,  9  Mass.  337,  6  Am.. 
Dec.  72;  Bird  i'.' Caritat,  2  Johns.  (N.  Y.) 
342,  3  Am.  Dec.  433.  And  where  the  prop- 
erty is  not  assignable  under  the  lex  fori,  the 
assignee  cannot  sue  with  respect  to  it  in  his 
OAvn  name.  Kirkland  v.  Lowe,  33  Miss.  423, 
69  Am.  Dec.  355. 

Federal  courts. —  An  assignee  under  the 
Minnesota  statutes  regulating  voluntary  as- 
signments for  creditors  may  sue  in  a  federal 
court  in  Massachusetts  for  the  value  of  prop- 
erty acquired  by  defendant  in  Minnesota  in 
violation  of  Minn.  Laws  (1881),  c.  148,  §  4, 
declaring  void  preferences  made  within  ninety 
days  of  making  an  assignment.  Greaves  v. 
Neal,  57  Fed.  816.  See  also  Cover  r.  Claflin, 
57  Fed.  513,  holding  that  where  a  convey- 
ance in  fraud  of  creditors  has  been  declared 
void  in  one  state,  and  a  trustee  appointed,  to 
"proceed  by  due  course  of  law  to  recover" 
the  property,  and  administer  it.  for  the  benefit 
of  creditors,  such  trustee  may  maintain  a  suit 
to  recover  the  same  in  a  federal  court  of  an- 
other state. 

29.  Iowa. —  See  Ringen  Stove  Co.  v.  Bow- 
ers, 109  Iowa  175,  80  N.  W.  318. 

Maryland. —  Stockett  v.  Goodman,  47  Md. 
54. 

Nebraska. —  Ashton  v.  Jones,  14  Nebr.  426, 
16  N.  W.  434.    Compare  Commercial  Nat. 
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2.  Jurisdiction.  Only  courts  possessing  general  chancery  powers  have  juris- 
diction of  an  action  by  an  assignee  to  compel  a  transfer  to  him  of  property  con- 
veyed and  delivered  by  tiie  assignor  to  one  of  his  creditors  before  the  assignment.^^ 

3.  Conditions  Precedent  —  a.  Demand.  A  demand  need  not  be  made  to  enable 
an  assignee  to  sue  for  the  recovery  of  money  paid  by  the  assignor  to  a  creditor 
with  the  intent  of  giving  a  preference.^^ 

b.  Leave  of  Court.  Leave  of  court  is  not  as  a  rule  necessary  to  enable  an 
assignee  for  the  benefit  of  creditors  to  sue.^^ 

e.  Notice  of  Assignment.  Where  an  assignee  of  an  insolvent  debtor  sues  to 
recover  property  of  the  debtor  held  by  another  no  notice  to  the  latter  of  the 
assignment  is  necessary .^^ 

d.  Security  For  Costs.  The  court  may,  in  its  discretion,  compel  a  non-resident 
assignee  on  bringing  suit  to  Hie  security  for  costs.^ 

4.  Parties.  In  most  jurisdictions  an  assignee  for  the  benefit  of  creditors  may 
bring  suit  in  regard  to  the  property  assigned  in  his  own  name,^^  without  joining 


Bank  v.  Nebraska  State  Bank,  33  Nebr.  292, 
50  N.  W.  157. 

'New  Mexico. — Meyer  v.  Black,  4  N.  M.  190, 
16  Pae.  620. 

Rhode  Island. —  Waterman  v.  A.  &  W. 
Sprague  Mfg.  Co.,  14  R.  I.  43. 

South  Dakota. —  McClurg  r.  State  Bindery 
Co.,  3  S.  D.  362,  53  N.  W.  428,  44  Am.  St. 
Rep.  799. 

Tennessee. — Haynes  v.  Rizer,  14  Lea  (Tenn.) 
246;  Lowenheim  v.  Ireland,  2  Baxt.  (Tenn.) 
214. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  808. 

Suit  by  assignor  for  usury. —  As  the  action 
authorized  by  2  N.  Y.  Rev.  Stat.  (6th  ed.), 
,§§  1164,  1165,  to  be  brought  by  the  borrower 
of  money  at  unlawful  interest  to  annul  the 
contract  for  the  loan  and  to  recover  the  se- 
curities received  by  the  lender  therefor,  is 
specially  restricted  to  the  borrower,  the  con- 
troversy is  wholly  between  him  and  the 
lender;  and  his  assignee  for  benefit  of  his 
creditors  should  neither  be  substituted  for 
him  as  plaintiff  nor  joined  as  defendant. 
Richards  v.  Ludington,  60  Hun  (N.  Y. )  135, 
14  N.  Y.  Suppl.  510,  38  N.  Y.  St.  401. 

30.  Ide  V.  Sayer,  129  111.  230,  21  N.  E.  810. 
Federal  courts. —  A  general  assignee  of  the 

effects  of  an  insolvent  cannot  sue  in  the 
federal  courts  if  his  assignor  could  not  have 
sued  in  those  courts.  Sere  v.  Pitot,  6  Cranch 
(U.  S.)  332,  3  L.  ed.  240. 

31.  Bull  V.  Houghton,  65  Cal.  422,.  4  Pac. 
529.  See  also  Crampton  v.  Valido  Marble 
Co.,  60  Vt.  291,  15  Atl.  153,  1  L.  R.  A.  120, 
holding  tliat  an  action  by  an  assignee  in  in- 
solvency against  the  debtor  for  value  of  prop- 
erty sold  is  maintainable  without  averring  a 
demand  and  refusal  by  defendant. 

Replevin. —  In  case  of  an  attachment  of  the 
property  before  the  expiration  of  the  time 
wit.liin  wliich  the  assignee  is  allowed  by  stat- 
ute to  take  possession,  the  assignee  may 
nunjitain  replevin  without  showing  any  de- 
maiul.  Prazier  v.  Fredericks,  24  N.  J.  L. 
162. 

32.  Clenn  d.  Busey,MacArthur  &  M.  (D.  C.) 
454. 

Impleading  assignee. — Where  a  receiver  has 
been  appointed,  upon  failure  of  an  assignee  to 


qualify,  it  is  contrary  to  law  to  allow  any 
one  else  to  implead  him  with  the  assignor 
without  leave  of  the  court,  or  to  take  out  of 
his  hands  the  control  of  the  proceedings. 
Scott  V.  Chambers,  62  Mich.  532,  29  N.  W.  94. 

Partition. —  An  assignee  in  insolvency  can- 
not, without  leave  of  court,  maintain  parti- 
tion. Jewett  V.  Perrette,  127  Ind.  97,  26 
N.  E.  685. 

Pending  action. —  The  assignee  of  a  bank 
may,  without  formal  order  therefor,  prose- 
cute in  the  bank's  name  an  action  begun  by 
the  bank  before  his  appointment.  Piatt  v. 
McMurray,  63  How.  Pr.  (N.  Y.)  149. 

Suit  against  assignee. —  In  Montana  an  as- 
signee for  the  benefit  of  creditors  may  be  sued 
without  leave  of  court.  Babcock  v.  Maxwell, 
21  Mont.  507,  54  Pac.  943. 

33.  Beckwith  v.  Union  Bank,  9  Y.  211; 
Stewart  v.  National  Security  Bank,  6  Wkly. 
Notes  Cas.  (Pa.)  399. 

34.  Ranney  v.  Stringer,  4  Bosw.  (N.  Y.) 
663. 

Suit  against  assignee. —  In  equitj^  proceed- 
ings by  non-residents  against  an  assignee  who 
makes  affidavit  that  he  has  a  just  defense, 
petitioners  may  be  required  to  give  security 
for  costs.  Tvndall's  Estate,  6  Wkly.  Notes 
Cas.  (Pa.)  562. 

35.  Suit  in  name  of  assignee. —  Alahama. 
—  Walker  v.  Miller,  11  Ala.  1067. 

Arizona.— CiiWnm  v.  Paul,  (Ariz.  1885)  8 
Pac.  187. 

Arkansas. —  A  general  assignment  to  trus- 
tees does  not  pass  the  legal  estate  in  a  bill 
of  exchange,  so  as  to  enable  the  trust ecs  to 
maintain  an  action  tlioveon  in  their  own 
name.  Buckner  r.  Real-Estate  Bank.  5  Ark. 
530,  41  Am.  Dec.  105. 

Connecticut. —  Stanton  r.  Lewis,  26  Conn. 
444. 

/Vora/a.— Robinson  r.  Nix.  22  Fla.  321. 
Kcniucni/. —  Tandy  r.   Ilateher,  6  Kv.  L. 
Rep.  7-1  r..  .,' 

.]!  iiincsota. —  Langdon  r.  Thompson,  25 
Minn.  509;  St.  Anthony  Mill  Co.  r.  Vandall, 
1  Minn.  246. 

Mississippi. —  Crand  Gulf  Bank  r.  Wood. 
12  Sni.      M.  (Miss.)  482. 

Missouri. —  Clenn  v.  Hunt,  120  Mo.  330, 
25  S.  W.  181. 
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either  the  assignor  or  the  creditors.^'  If  one  of  two  persons  named  as  assignees 
declines  to  act  the  other  is  the  proper  person  to  sne.^^  On  the  removal  of  an 
assignee  his  successor  may  sue  for  a  tortious  taking  of  the  assigned  property  from 
the  former  assign ee.^^ 

5.  Pleading.  The  declaration  or  complaint  in  an  action  by  an  assignee  must 
aver  matters  that  go  to  show  the  assignee's  legal  capacity  to  sue  and  that  title  to 
the  effects  assigned  is  vested  in  him.^ 


'NeiD  York. —  Hoagland  v.  Trask,  48  N.  Y. 
686;  Butterfield  v.  Macomber,  22  How.  Pr. 
(N.  Y.)  150. 

North  Carolina. —  Hartness  v.  Wallace,  100 
N.  C.  427,  11  S.  E.  259, 

Ohio. —  Kossman  v.  McFarland,  '9  Ohio  St. 
369;  Claypoole  v.  Pope,  9  Ohio  Cir.  Ct.  309. 

Pennsylvania. — -■  A  voluntary  assignee  for 
the  benefit  of  creditors  cannot  sue  upon  a 
chose  in  action  in  his  own  name.  Osborn  v. 
Athens  First  Nat.  Bank,  175  Pa.  St.  494,  38 
Wkly.  Notes  Gas.  (Pa.)  341,  34  Atl.  858. 
But  an  assignee  should  sue  in  his  own  name 
to  recover  the  value  of  goods  sold  by  him. 
Wilmarth  v.  Mountford,  8  Serg.  &  R.  (Pa.) 
124. 

Rhode  Island. —  Meyers  v.  Briggs,  11  R.  I. 
180.  Compare  Tillinghast  v.  Phillips,  15 
R.  I.  162,  1  Atl.  250. 

South  Carolina. —  Salas  r.  Cay,  12  Rich. 
(S.  C.)  558;  Ferrall  v.  Paine,  2  Strobh. 
(S.  C.)  293. 

Texas. —  Simmons  Hardware  Co.  v.  Kauf- 
man, 77  Tex.  131,  8  S.  W.  283. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  823. 

Suit  against  assignee. —  Where  the  effect 
of  a  deed  is  to  place  property  in  the  hands  of 
a  third  person  for  the  benefit  of  creditors, 
such  third  person  is  an  assignee  and  suit  is 
properly  brought  against  him  as  such,  though 
the  instrument  is  called  a  "  trust  deed." 
Schee  v.  La  Grange,  78  Iowa  101,  42  N.  W. 
616.  Replevin  should  be  brought  against  one 
wrongfully  in  possession  of  chattels  in  his  in- 
dividual name,  though  he  claims  to  hold 
them  as  an  assignee  for  creditors.  Hampshire 
Paper  Co.  v.  Hunt,  9  N.  Y.  St.  31. 

36.  Joinder  of  assignor. —  Tandy  v.  Hat- 
cher, 6  Ky.  L.  Rep.  745. 

In  a  bill  by  the  assignee  of  a  partnership 
to  enforce  a  trust  the  partners  are  not  im- 
properly joined  as  parties  plaintiff  where  it 
is  alleged  that  the  firm  is  not  insolvent,  and 
that  if  the  trust  is  enforced  there  will  be  a 
surplus  for  the  partners.  McCampbell  V. 
Brown,  48  Fed.  795. 

37.  Joinder  of  creditors. — Kentucky. — Rob- 
inson V.  Robinson,  11  Bush  (Ky.)  174;  Tandy 
V.  Hatcher,  6  Ky.  L.  Rep.  745. 

Minnesota. —  Langdon  v.  Thompson,  25 
Minn.  509. 

New  York. —  Lewis  v.  Graham,  4  Abb. 
Pr.  (N.  Y.)  106. 

South  Carolina. —  Salas  v.  Cay,  12  Rich. 
(S.  C.)  558. 

Texas. —  Simmons  Hardware  Co.  v.  Kauf- 
man, 77  Tex.  131,  8  S.  W.  283;  Sanger  v. 
Henderson,  1  Tex.  Civ.  App.  412,  21  S.  W. 
114. 

Intervention  by  creditors. —  Where  an  as- 
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signee  for  the  benefit  of  creditors  files  a  bill 
for  the  administration  of  the  trust,  creditors 
are  not  entitled  to  be  made  parties  defendant, 
but  may  intervene  by  petition  and  propound 
their  respective  claims  and  have  their  in- 
terests ascertained  and  protected.  Louisville 
Mfg.  Co.  V.  Brown,  101  Ala.  273,  13  So.  15. 

Suit  against  assignor. —  Creditors  are  not 
necessary  parties  in  an  action  against  the  as- 
signor. 

Alabama. —  Walker  v.  Miller,  11  Ala.  1067. 

Maine. —  Johnson  t;.  Candage,  31  Me.  28. 

Massachusetts. —  Whether  or  not  the  cred- 
itors of  an  assignor  shall  be  made  parties  to 
a  suit  in  which  the  assignee  is  already  a 
party,  and  defending  in  their  interest,  is 
within  the  discretion  of  the  trial  court. 
Jewett  V.  Tucker,  139  Mass.  566,  2  N.  E.  680. 

Nevj  York. —  Where  no  misconduct  on  the 
part  of  an  assignee  is  shown,  the  creditors 
have  no  right  to  intervene  and  defend  an  ac- 
tion against  the  assignee  on  the  ground  that 
their  interests  might  be  affected  by  the  litiga- 
tion. Davies  v.  Fish,  111  N.  Y.  681,  19  N.  E. 
284,  19  N.  Y.  St.  929. 

Pennsylvania. —  Irwin  v.  Keen,  3  Whart. 
(Pa.)  347. 

Virginia. —  Buck  v.  Pennybacker,  4  Leigh 
(Va.)'  5. 

United  States. —  Kerrison  v.  Stewart,  93 
U.  S.  155,  23  L.  ed.  843. 

38.  Refusal  of  one  assignee  to  act. — Shock- 
ley  V.  Fisher,  75  Mo.  498.  See  also  Van 
Valkenburgh  v.  Elmendorf,  13  Johns.  (N.  Y.) 
314,  holding  that  where  three  assignees  of  an 
insolvent  debtor  are  appointed,  and  one  re- 
fuses to  act,  and  no  other  is  appointed  in  his 
stead,  the  two  others  may  maintain  actions 
for  the  insolvent's  debts  without  joining  the 
other  assignee. 

39.  Removal  of  assignee. —  Perry  v.  Ste- 
phens, 77  Tex.  246,  13  S.  W.  984. 

The  executrix  of  an  assignee  will  not  be 
substituted  in  his  place  in  an  action  com- 
menced by  such  assignee  in  behalf  of  the  in- 
solvent estate.  Steinhouser  v.  Mason,  135 
N.  Y.  635,  32  N.  E.  69,  48  N.  Y.  St.  461. 
Compare  Emmerson  v.  Bleakley,  2  Abb.  Dec. 
(N.  Y.)  22,  2  Transcr.  App.  (N.  Y.)  171,  3 
Transcr.  App.  (N.  Y.)  100,  5  Abb.  Pr.  N.  S. 
(N.  Y.)  350,  41  How.  Pr.  (N.  Y.)  511. 

40.  California. —  Wilhoit  v.  Cunningham, 
87  Cal.  453,  25  Pac.  675;  Bull  v.  Houghton, 
65  Cal.  422,  4  Pac.  529,  holding  that  an  al- 
legation that  plaintiff  was  appointed  assignee 
by  an  order  "  duly  given  and  made  "  is  suffi- 
cient. 

Indiana. —  A  complaint  by  an  assignee  to 
recover  part  of  the  trust  estate,  which  fails 
to  allege  that  the  deed  of  assignment  has 
been  duly  recorded,  and  to  set  out  a  copy,  is 
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6.  Evidence  —  a.  In  General.  In  an  action  by  an  assignee  to  recover  the 
value  of  property  attached  and  sold  by  creditors  of  tlie  assignor,  the  values  set 
down  in  a  schedule  attached  to  the  assignment  are  not  conclusive.^^ 

b.  Burden  of  Proof.  Where  suit  is  brought  to  set  aside  conveyances  or 
recover  property  or  its  value,  because  executed  or  transferred  in  violation  of 
anti-preference  statutes,  the  burden  is  on  the  assignee.^^ 

7.  Matters  Determinable.  In  an  action  by  an  assignee  to  recover  property 
claimed  as  part  of  the  assigned  estate,  the  court  may  determine  not  only  the 
question  of  possession  but  also  the  right  to  the  property.^^ 


bad  on  demurrer.  Wheeler  v.  Hawkins,  101 
Ind.  486;  Foster  v.  Brown,  65  Ind.  234.  But 
a  complaint  which  alleges  that  the  deed  of 
assignment  was  duly  filed  and  recorded  in 
the  recorder's  office  of  the  county  in  which 
the  assignor  resided,  and  in  which  the  real 
estate  is  situated,  is  sufficient.  Jewett  v. 
Perrette,  127  Ind.  97,  26  N.  E.  685. 

Kansas. —  Rogers  v.  Coates,  38  Kan.  232, 
16  Pac.  463. 

Kentucky. — An  allegation  that  one  of  the 
payees  on  a  note  assigned  all  his  estate  to 
plaintiff  for  the  benefit  of  creditors  suffi- 
ciently alleges  the  assignee's  right  to  sue  ia 
his  own  name  in  connection  with  the  other 
payee.  Bell  v.  Mansfield,  12  Ky.  L.  Rep.  89, 
13  S.  W.  838. 

Michigan. — In  assumpsit  by  an  assignee  for 
goods  sold  and  delivered  by  the  assignor,  the 
declaration  should  allege  that  defendant  is 
indebted  to  the  assignor  for  the  goods,  and 
that  the  claim  of  the  assignor  has  been  as- 
signed to  plaintiff.  Powell  v.  Williams,  99 
Mich.  30,  57  N.  W.  1041. 

'New  Jersey. —  It  is  not  necessary,  to  enable 
one  to  sue  as  assignee,  that  he  should  aver 
that  he  has  given  bond,  filed  an  inventory, 
and  in  other  respects  complied  with  the  stat- 
ute regulating  assignments.  Grant  v.  Crowell, 
42  N.  J.  Eq.  524,  9  Atl.  201. 

United  States. —  Greaves  v.  Neal,  57  Fed. 
816. 

See  4  Cent.   Dig.   tit.   "Assignments  for 
Benefit  of  Creditors,"  §  824. 
Conversion  of  assigned  property. —  In  an 

action  by  an  assignee  to  recover  from  the 
wrongdoer  the  property  assigned,  or  dam- 
ages for  taking  it,  the  declaration  need  not 
state  the  particulars  of  the  assignee's  title. 
It  is  sufficient  if  it  allege  generally  that 
plaintiff  was  the  owner'  of  the  property  and 
entitled  to  the  possession  of  it.  'State  v. 
Krug,  82  Ind.  58;  Krug  v.  McGilliard,  76 
Ind.  28. 

Intervention  by  foreign  assignee.— A  for- 

eign  assignee  has  the  right  to  intervene  to 
protect  his  rights  in  an  attachment  proceed- 
ing against  a  non-resident;  but  his  petition 
sliould  set  out  the  deed  of  assignment  under 
which  he  chiiras  with  sufficient  particularity 
to  enable  the. court  to  determine  whether,  on 
its  face,  it  is  a  valid  instrument,  as  against 
the  attaclmient  creditors  in  the  jurisdiction 
where  the  attachment  is  sued  out.  Matthai 
V.  Conway,  2  App.  Cas.  (D.  C.)  45. 

41.  Cuerin  v.  Hunt,  8  Minn.  477. 

Assignee's  right  to  sue.—  Where  the  record 


shows  the  appointment  of  a  trustee,  the  bring- 
ing of  suit  by  such  trustee  is  conclusive  evi- 
dence of  his  having  accepted  the  trust,  and  of 
his  acting  as  trustee,  and  prima  facie  evi- 
dence that  he  was  duly  qualified.  Taylor  v. 
Atwood,  47  Conn.  498.  See  also  Partridge  v. 
Hannum,  2  Mete.  (Mass.)  569,  holding  that 
the  assignment  is  conclusive  evidence  of  the 
assignee's  authority  to  sue  for  any  debt  due 
or  belonging  to  the  insolvent. 

Assignor's  insolvency. —  The  verified  inven- 
tory of  the  assets  of  an  assignor  and  of  the 
amount  due  each  creditor,  filed  with  the  clerk 
of  court  pursuant  to  statute,  is  prima  facie 
evidence  of  the  assignor's  insolvency.  Ball  v. 
Bowe,  49  Wis.  495,  5  N.  W.  909.  So  in  an 
action  by  an  assignee  to  recover  back  property 
conveyed  by  the  assignor  by  way  of  prefer- 
ence, evidence  that  at  the  time  of  the  convey- 
ance the  assignor  was  reputed  to  be  insolvent 
in  the  town  where  he  resided  is  competent  to 
prove  that  defendant  had  reasonable  cause 
to  believe  him  insolvent.  Lee  v.  Kilburn,  3 
Gray  (Mass.)  594.  See  also  Southern  Sus- 
pender Co.  V.  Von  Borries,  91  Ala.  507,  8  So. 
367. 

Existence  of  debts. —  The  deed  of  trust,  the 
execution  of  which  is  proved,  is  prima  facie 
evidence  of  the  existence  of  the  debts  therein 
specified.  Martin-Brown  Co.  v.  Henderson,  9 
Tex.  Civ.  App.  130,  28  S.  W.  695. 

Ownership  of  property. —  In  a  contest  be- 
tween the  assignee  and  an  attaching  creditor, 
evidence  tending  to  show  the  ownership  of 
property  not  included  in  the  assignment,  but 
alleged  to  belong  to  the  debtor,  is  admissible. 
Singer  v.  Armstrong,  77  Iowa  397,  42  N,  W. 
332.  But  an  assignee  claiming  damages  for 
the  negligent  killing  of  an  animal,  covei  ed  by 
the  deed,  must  show  that  the  grantor  in  the 
deed  owned  the  animal  when  the  deed  was 
executed.  Little  Rock,  etc.,  R.  Co.  v.  Spark- 
man,  60  Ark.  25.  28  S.  W.  509, 

42.  Excelsior  Mfg.  Co,  v.  Owens,  58  Ark. 
556,  25  S.  W.  868  r  Glenn  r.  Grovev.  3  ^U\. 
212;  Butler  r.  Breck,  7  Mete,  (Mass.)  164, 
39  Am.  Dec.  768. 

Attachment  of  assigned  property. —  Tn  an 
action  by  an  assignee  against  a  creditor  who 
has  attached  the  assigned  property,  the  bur- 
den is  on  defendant  to  sliow  tliat  he  was  the 
only  remaining  creditor  entitled  to  the  money 
wliich  plaintiff  can  recover.  Nave  r,  Brilton, 
61  Tex,  572. 

43.  Boyden  v.  Frank,  20  111.  App,  1(59. 
Property  passing  by  assignment. —  In  Illi- 
nois the  county  court  has  jurisdiction  to  dc- 
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8.  Questions  For  Jury.  In  an  action  between  an  assignee  and  a  creditor  to 
determine  the  right  of  possession  of  goods  assigned,  the  question  whether  the 
assignor  dehvered  possession  to  the  assignee  is  for  the  jnrj.^ 

9.  Judgment.  In  an  action  by  an  assignee  for  the  conversion  of  the  assigned 
property,  the  assignee  may  recover  as  damages  the  value  of  the  stock,  and  is  not 
limited  to  the  amount  of  the  debt  secured  by  the  deed  of  trust/^ 

10.  Costs.  An  assignee  for  the  benefit  of  creditors  is  not  personally  liable  for 
the  costs  of  a  suit  brought  by  him  in  good  faith  on  behalf  of  the  assigned  estate/^ 

XIII.  ACCOUNTING,  SETTLEMENT,  AND  DISCHARGE  OF  ASSIGNEE. 

A.  In  General — l.  Duty  to  Account.  The  assignee  under  an  assignment 
for  the  benefit  of  creditors  is  bound  to  account.^'^  He  cannot  be  discharged  with- 
out an  accountings^  unless  the  creditors  waive  it.^^ 

2.  Who  May  Require  Account.  Any  person  having  a  direct  interest  in  the 
trust  can  call  for  an  accounting  by  the  assignee.^*^  This  includes  a  creditor  whose 
claim  is  fixed  by  the  assignment  or  allowed  during  administration,^^  as  also  the 


termine  whether  property  claimed  as  a  home- 
stead passed  by  the  assignment.  Ho^nback 
V.  Wilson,  159  111.  148,  42  N.  E.  169. 

44.  Hall  V.  Wheeler,  13  Ind.  371. 

In  replevin  by  a  trustee  for  creditors  against 
a  levying  officer,  it  is  the  province  of  the 
court,  and  not  the  jury,  to  pass  on  the  legal 
effect  of  a  provision  in  the  assignment  alleged 
to  be  illegal.  Sheldon  v.  Dodge,  4  Den, 
(N:  Y.)  217. 

45.  Sanger  v.  Henderson,  1  Tex.  Civ.  App. 
412,  21  S.  W.  114. 

Personal  judgment. —  It  is  error  to  render 
judgment  against  the  assignee  individually, 
where  he  is  sued  as  assignee  only.  Mattingly 
V.  Willett,  19  Ky.  L.  Rep.  1746,  44  S.  W.  376. 

46.  Cunningham  v.  McGregor,  5  Duer 
(N.  Y.)  648,  12  How.  Pr.  (N.  Y.)  305;  Murry 
V.  Hutcheson,  8  Abb.  K  Cas.  (K  Y.)  423. 
But  an  assignee  in  trust  for  creditors,  suing 
in  his  own  right,  without  alluding  to  his  rep- 
resentative character  as  trustee  of  an  express 
trust,  will  not  be  protected  from  costs.  Mur- 
ray V.  Hendrickson,  1  Bosw.  (N.  Y.)  635,  6 
Abb.  Pr.  (N".  Y.)  96. 

As  to  allowance  to  assignee  of  costs  of  liti- 
gation see  infra,  XIII,  D,  1,  c. 

Attorney's  fees. —  Where  creditors  execute 
to  the  trustee  for  the  benefit  of  ,  creditors  a 
■note  to  be  applied  in  payment  of  a  judgment 
secured  by  another  creditor  against  the  trus- 
tee, the  trustee,  if  compelled  to  sue  on  the 
note,  is  entitled  to  take  from  the  surplus  a 
reasonable  attorney's  fee.  Fetters  v.  Atkin- 
son, 102  Mich.  485,  60  N.  W.  1047. 

Intervention  by  assignee. —  Where  an  as- 
signee of  the  property  attached  is  allowed  to 
become  a  party  to  a  trustee  suit,  as  a  claim- 
ant, and  the  trustee  is  afterward  discharged, 
neither  the  assignee  nor  plaintiff  can  recover 
costs  of  each  other.  White  Mountain  Bank 
V.  West,  46  Me.  15. 

Suit  before  assignment. —  Assignees  for 
creditors  are  not  liable  for  costs  of  a  suit 
commenced  before  the  assignment  and  carried 
on  afterward  by  the  assignor  as  plaintiff  and 
without  the  knowledge  or  consent  of  the  as- 
signee, although  the  assignor  was  the  general 
agent  of  the  assignee  in  the  settlement  of  the 
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assigned  estate.  Snow  v.  Green,  1  How.  Pr. 
(N.  Y.)  216. 

47.  Assignee  bound  to  account. —  Illinois. 
—  Lobdell  V.  Nauvoo  State  Bank,  180  111. 
56,  54  N.  E.  157. 

New  YorA;.— Matter  of  Allen,  24  Hun 
(N.  Y.)  408;  Matter  of  Nelson,  11  Abb. 
Pr.  (N.  Y.)  352. 

Pennsylvania. —  De  Leon's  Estate,  11  Phila. 
(Pa.)  286,  33  Leg.  Int.  (Pa.)  382. 

South  Carolina. —  Harth  v.  Gibbes,  4  Mc- 
Cord  (S.  C.)  8. 

Texas. —  Mcllhenny  Co.  v.  Todd,  71  Tex. 
400,  9  S.  W.  445,  lO'Am.  St.  Rep.  753. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1104. 

Failure  to  account. —  An  assignee,  under  a 
voluntary  assignment,  who  has  been  dis- 
charged for  malfeasance,  and  has  not  settled 
his  account  as  such  assignee  in  the  proper 
.court,  and  satisfied  such  court  that  there  was 
a  balance  due  him  from  the  assigned  estate, 
has  no  legal  or  equitable  claim  which  he  can 
enforce  against  the  assigned  estate  in  the 
hands  of  the  subsequently  appointed  assignee. 
Fournier  v.  Ingraham,  7  Watts  &  S.  (Pa.) 
27. 

48.  No   discharge   without   accounting. — 

Matter  of  Groencke,  5  Abb.  N.  Cas.  (N.  Y.) 
298  note;  Matter  of  Horsfall,  5  Abb.  N.  Cas. 
(N.Y.)  289.    See  also  infra,  XVI,  A,  3. 

49.  Waiver  of  account. — Matter  of  Hors- 
fall, 5  Abb.  N.  Cas.  (N.  Y.)  289. 

50.  Persons  in  interest. —  Mills  v.  Husson, 
140  N.  Y.  99,  35  N.  E.  422,  55  N.  Y.  St.  309 : 
Preston  v.  Fitch,  137  N.  Y.  41,  33  N.  E.  77, 
50  N.  Y.  St.  72 ;  Bailey  v.  Bergen,  4  Thomps. 
&  C.  (N.  Y.)  642. 

51.  Creditors. — Ludington's  Petition,  5  Abb. 
N.  Cas.  (N.  Y.)  307;  Matter  of  Herman,  53 
How.  Pr.  (N.  Y.)  377;  Tennent  v.  DaVis, 
(Tex.  Civ.  App.  1895)  31  S.  W.  251. 

A  simple  contract  creditor  cannot  ordi- 
narily sue  to  compel  an  accounting  by  the  as- 
signee. He  must  first  reduce  his  claim  to 
judgment  at  law.  Willetts  v.  Vandenburgh, 
34  Barb.  (N.  Y.)  424. 

A  mortgagee  who  has  not  proved  his  claim 
against  the  insolvent  estate  of  the  mortgagor, 
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assignor,^^  but  apart  from  statute  a  surety  on  the  assignee's  bond  has  not  the 
right.^^ 

3.  Who  Liable  to  Account.  An  assignee,  who  has  acted  as  such,^*  is  liable  to 
account,  though  he  has  not  given  bond.^^  And  an  assignee  is  bound  to  account, 
though  the  assignment  is  void,  if  it  is  not  so  treated  by  the  creditors.^^  So  an 
assignee  who,  after  accepting  the  trust,  voluntarily  permits  his  coassignee  to  take 
the  entire  management  of  it  is  equally  with  him  liable  to  account.^'^ 

4.  Settlement  Out  of  Court.  A  settlement  out  of  court  by  an  assignee  in 
trust  for  creditors,  if  made  with  the  assent  of  all  parties  in  interest,  is  as  effective 
as  if  made  by  decree  of  court,  except  that  it  must  be  proved,  whereas  the  judg- 
ment is  conclusive.^^ 

B.  Proceedings  to  Obtain  Accounting*  —  l.  Jurisdiction.  Proceedings  to 
obtain  an  accounting  must  be  had  in  a  court  of  competent  jurisdiction.^^    If  pro- 


nor  obtained  possession  of  the  mortgaged 
premises,  nor  intercepted  the  rent,  but  re- 
mained dormant  until  after  the  assignee  has 
collected  the  rent  and  distributed  it  to  the 
general  creditors  imder  the  orders  of  the 
court,  and  such  distribution  has  been  con- 
firmed by  the  judgment  of  the  court,  is  in 
no  position  to  make  such  assignee  account 
to  him  as  for  a  misappropriation  of  the  rent, 
Upson  V.  Milwaukee  Nat.  Bank,  57  Wis.  526, 
15  N.  W.  834. 

52.  Assignor. —  Matter  of  Townsend,  14 
Daly  (N.  Y.)  76;  Tomlinson  v.  Claywell,  57 
N.  C.  317;  Hunter  v.  Hubbard,  26  Tex.  537; 
Carpenter  v.  Robinson,  1  Holmes  (U.  S.)  67, 
5  Fed.  Cas.  No.  2,431. 

One  of  two  or  more  assignors  for  the  bene- 
fit of  creditors  is  a  "  person  interested "  in 
the  assigned  estate,  within  Minn.  Laws  (1876), 
c.  44,  §  10,  permitting  such  "  person  inter- 
ested "  to  file  a  petition  for  a  citation  re- 
quiring the  assignee  to  file  his  report.  Clark 
V.  Stanton,  24  Minn.  232. 

When  the  assignor  is  adjudged  a  bankrupt 
he  can  no  longer  call  the  assignee  to  account. 
His  representative  in  bankruptcy  has  that 
Tight.    Bailey  t;.  Smith,  10  R.  I.  29. 

53.  Assignee's  surety. — Matter  of  Castle,  I 
Abb.  N.  Cas.  (N.  Y.)  399.  See  also  Schuehle 
■V.  Reiman,  86  N.  Y.  270. 

54.  Assignment  superseded  by  bankruptcy. 
—  The  assignee  under  an  assignment  for  the 
benefit  of  creditors  is  bound  to  account,  not- 
withstanding a  composition  in  bankruptcy, 
unless  the  bankruptcy  court  orders  otherwise, 
or  creditors  waive  their  right  to  an  account. 
Matter  of  Straus,  9  Abb.  N.  Cas.  fN.  Y.) 
131.  See  also  Matter  of  Bieber,  38  N.  Y.  App. 
Div.  639,  59  N.  Y.  Suppl.  118,  59  N.  Y.  St. 
118;  Smith  v.  Tighe,  46  N.  Y.  Super.  Ct.  270. 

A  partial  assignee  is  not  relieved  from  the 
duty  to  account  by  having  turned  the  prop- 
erty over  to  a  general  assignee.  Whitney's 
Appeal,  22  Pa.  St.  500. 

55.  Failure  to  give  bond. —  Matter  of  Far- 
nam,  75  N.  Y..  187  ;  Matter  of  Parker,  5  Abb. 
N.  Cas.  (N.  Y.)  334;  Ludington's  Petition,  5 
Abb.  N.  Cas.  (N.  Y.)  307;  Cunningham 
Freeborn,  1  Edw.  (N.  Y.)  256  [affirmed  in 
3  Paige  (N.  Y.)  557  {affirmed  in  11  Wend. 
(N.  Y.)  240)] ;  Whitney's  Appeal,  22  Pa.  St. 
500. 


56.  Void  assignment. —  Geisse  v.  Beall,  3 
Wis.  367. 

57.  Coassignees. — Alabama. — Roy  all  v.  Mc- 
Kenzie,  25  Ala.  363. 

Maine. —  See  Howe  v.  Handley,  25  Me.  116. 

l^ew  York.— Bruen  v.  Gillet,  115  N.  Y.  10, 
21  N.  E.  676,  23  N.  Y.  St.  780,  12  Am.  St. 
Rep.  764,  4  L.  R.  A.  529;  Bowman  v.  Raine- 
taux,  Hoffm.  (N.  Y.)  150.  See  also  Thatcher 
V.  Candee,  4  Abb.  Dec.  (N.  Y.)  387,  3  Keyes 
(N.  Y.)  157. 

Pennsylvania. —  See  Stell's  Appeal,  10  Pa. 
St.  149. 

South  Carolina. —  Compare  Miller  v.  Sligh, 
10  Rich.  Eq.  (S.  C.)  247. 

Virginia. —  Miller  v.  Holcombe,  9  Gratt. 
(Va.)  665.  But  see  Griffin  v.  Macaulay,  7 
Gratt.  (Va.)  476,  holding  that  a  trustee 
named  in  a  deed  to  secure  debts,  who  unites 
in  sales  necessary  in  the  execution  of  the 
trust  and  other  formal  acts,  but  receives  none 
of  the  trust  funds  —  they  being  received  by 
his  cotrustee  —  and  is  guilty  of  no  fraud  in 
relation  thereto  is  not  responsible  for  the 
misapplication  or  waste  of  the  funds  by  his 
cotrustee. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1113. 

58.  Ludington's  Petition,  5  Abb.  N.  Cas. 
(N.  Y.)  307;  Matter  of  Latimer,  2  Ashm. 
(Pa.)  520. 

59.  Eakin  v.  Cattell,  16  N.  J.  L.  103; 
Hoagland  v.  See,  40  N.  J.  Eq.  469,  3  Atl. 
513;  Matter  of  Cowing,  26  Hun  (N.  Y.)  214; 
Nicholas  v.  Claggett,  15  Hun  (N.  Y.)  317; 
Converseville  Co.  v.  Chambersburg  Woolen 
Co.,  14  Hun  (N.  Y.)  609. 

Court  appointing  assignee. —  iVssignees  of 
insolvent  debtors'  estates  appointed  by  the 
court,  being  oflicers  thereof,  are  subject  to  be 
called  to  account  before  it.  Harth  r.  Gibbes, 
4  McCord  (  S.  C.)  8. 

Jurisdictional  amount. —  The  right  of  a 
creditor  to  sue  to  compel  the  assignee  to  ac- 
count is  not  dependent  upon  the  amount 
claimed.  Mcllhenny  Co.  v.  Todd.  71  Tex.  400, 
9  S.  W.  445,  10  Ain.  St.  Rep.  753. 

Loss  of  jurisdiction. —  On  a  proceeding  to 
vacate  the  trust  and  procure  a  reconveyance 
to  the  assignor  of  the  property  assigned,  the 
probate  court  will  not,  in  rendering  a  decree 
that  the  assignee  file  his  final  report  and  that 
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ceedings  are  pending  in  one  court  another  court  of  equal  or  concurrent  jurisdic- 
tion will  ordinarily  decline  to  interfere.^ 

2.  Laches.  An  assignee,  after  a  long  lapse  of  time,  will  not  be  compelled  to 
account,  where  the  assignor  and  creditors  have  slept  upon  their  rights,  and  no 
special  reason  for  demanding  an  account  is  shown.^^ 

3.  Parties.  To  a  bill  for  an  accounting  all  persons  in  interest  sliould  be  made 
parties,  either  as  plaintiffs  or  defendants.^'^ 

4.  Consolidation  of  Actions.  Where  different  actions  have  been  brought  by 
creditors,  for  themselves  and  other  creditors,  against  an  assignee  for  an  account- 
ing, an  order  that  all  creditors  come  in  and  prove  their  claims  in  the  action  tirst 
brought  is  in  the  discretion  of  the  court.^^ 

C.  Account  and  Proceedings  Thereon  —  l.  Notice.  I^otice  of  the  account- 
ing to  all  parties  in  interest  is  generally  required.^ 


the  trust  be  ended  by  compliance  with  the 
terms  of  the  decree,  lose  its  jurisdiction  over 
the  person  of  the  assignee  for  the  settlement 
of  his  final  account.  Garver  X).  Tisinger,  4& 
Ohio  St.  56,  18  N.  E.  491. 

60.  Matter  of  Cromien,  10  Daly  (N.  Y.) 
41;  Matter  of  Union  Banking  Co.,  12  Phila. 
(Pa.)  214,  34  Leg.  Int.  (Pa.)  204.  See  also 
Schuehle  v.  Reiman,  86  N.  Y.  270,  holding 
that  where  two  separate  suits  for  an  account- 
ing against  an  assignee  have  been  broaght  in 
courts  having  equal  or  concurrent  jurisdic- 
tion, the  jurisdiction  of  the  court  whose  in- 
terference has  been  first  invoked  should  con- 
tinue to  be  exercised,  and  the  proceedings  in 
the  other  stayed.  But  see  Matter  of  Dare,  13 
Daly  (N.  Y.)  220,  holding  that  the  fact  that 
actions  are  pending  in  another  court  against 
an  assignor  and  assignee,  to  set  aside  the  as- 
signment, is  not  a  bar  to  a  proceeding  to  com- 
pel the  assignee  to  account. 

61.  Matter  of  Darrow,  10  Daly  (N.  Y.) 
141;  Forster  t;.  Forster,  1  Pearson  (Pa.)  275 
(holding  that  a  citation  for  settlement  of  ac- 
count will  not  issue  against  an  assignee  for 
creditors  after  more  than  tAventy  years  have 
elapsed  from  the  date  of  the  assignment)  ; 
Mellish's  Estate,  1  Pars.  Eq.  Cas.  (Pa.)  482 
(holding  that  equity  will  not  entertain  an 
application  to  compel  an  assignee  to  file  an 
account,  as  of  course,  on  the  application  of  a 
creditor,  thirty  years  after  the  creation  of  the 
trust,  where  no  part  of  plaintiff's  proceedings 
assigns  any  reason  for  such  delay,  and  where 
respondent  interposes  length  of  time  as  an 
equitable  bar  to  plaintiff's  demand  for  an  ac- 
count). But  see  Matter  of  Townsendj  14 
Daly  (N.  Y.)  76,  holding  that  where  an  as- 
signee has,  by  agreement  with  the  assignor, 
secured  his  own  time  to  account,  and  an  ac- 
count is  sought  by  the  assignor,  the  assignee 
cannot  defend  on  the  ground  of  the  assignor's 
delay  and  laches  in  seeking  the  account. 

62.  Bailey  v.  Bergen,  67  N.  Y.  346;  Mat- 
ter of  Betts,  33  N.  Y.  App.  Div.  257,  53  N.  Y. 
Suppl.  721;  Johnson  y.  Snyder,  8  How.  Pr. 
(N.  Y.)  498;  Mitchell  v.  Lenox,  2  Paige 
(N.  Y.)  280;  Fisher  i;.  Worth,  45  N.  C.  63; 
Geisse  v.  Beall,  3  Wis.  367 ;  Greene  v.  Sisson, 
2  Curt.  (U.  S.)  171,  10  Fed.  Cas.  No.  5,768. 
See  also  Accounts  and  Accounting,  1  Cyc. 
432,  note  82. 

The  assignee  and  the  unpaid  creditors  are 
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the  only  necessary  parties  to  a  bill  for  an  ac- 
counting brought  by  the  assignor  after  the 
expiration  of  the  time  limited  by  the  deed 
to  file  releases  and  pay  claims.  Carpenter  i\ 
Robinson,  1  Holmes  (U.  S.)  67,  5  Fed.  Cas. 
No.  2,431.  See  also  Tomlinson  v.  Clay  well, 
57  N.  C.  317,  holding  that  creditors  secured 
by  an  assignment  for  the  benefit  of  creditors 
are  not  necessary  parties  to  an  action  by  the 
assignor  for  an  account. 

Where  the  creditors  are  numerous,  suit  may 
be  brought  by  one  creditor  on  behalf  of  all. 
Brooks  V.  Peck,  38  Barb.  (N.  Y.)  519.  So 
where  a  creditor  has  brought  an  action  to 
compel  the  assignee  to  account,  other  credit- 
ors are  properly  refused  leave  to  intervene,  as 
the  action,  without  their  intervention,  is  for 
their  benefit.  Lewis  v.  Hake,  42  Hun  (N.  Y.) 
542;  Matter  of  Hill,  21  N.  Y.  SuppL  813,  50 
N.  Y.  St.  808. 

63.  Travis  v.  Myers,  67  N.  Y.  542.  See 
also  Houck  v.  Duriham,  92  Va.  211,  23  S.  E, 
238,  holding  that  an  action  for  the  purpose 
of  settling  an  estate  deeded  in  trust  to  be 
sold  to  pay  certain  debts  of  the  grantor  be- 
comes one  for  the  benefit  of  general  creditors, 
by  a  decree  requiring  a  report  of  all  out- 
standing debts,  and  restraining  the  general 
creditors  from  maintaining  separate  actions. 

64.  Michael  v.  His  Creditors,  3  La.  Ann. 
336;  Matter  of  Nims,  22  N.  Y.  App.  Div.  195, 
47  N.  Y.  Suppl.  1027;  Stanton  v.  Ellis,  16 
Barb.-(N.  Y.)  319;  Matter  of  Gouy,  13  Daly 
(N.  Y.)  413;  Matter  of  Phillips,  10  Daly 
(N.  Y.)  47;  Matter  of  Groencke,  10  Daly 
(N.  Y.)  17;  Matter  of  Merwin,  10  Daly  (N.  Y.) 
13;  Matter  of  Farmer,  35  Misc.  (N.  Y.)  150, 
71  N.  Y.  Suppl.  462;  Matter  of  Hulbert,  9 
Abb.  N.  Cas.  (N.  Y.)  132;  Wiltbank  v. 
Scattergood,  7  Wkly.  Notes  Cas.  (Pa.) 
147. 

Defective  notice. —  Under  a  statute  author- 
izing the  issue  of  a  citation  to  parties  inter- 
ested, requiring  them  to  "  appear  in  court 
on  the  settlement  of  an  assignee's  account, 
where  such  citation  is  defective,  as  requiring 
the  parties  to  appear  "  at  chambers,"  the  pe- 
tition on  which  it  was  issued  may  properly  be 
used  as  the  foundation  of  a  second  citation. 
Matter  of  Davis,  10  Daly  (N.  Y.)  31. 

Notice  by  publication. —  The  accounts  of 
an  assignee  for  creditors  will  not  be  referred 
to  an  auditor  a  second  time,  on  a  mere  allega- 
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2.  Reference  —  a.  In  General.  By  statute,  in  some  states,  the  court  may 
refer  the  taking  and  stating  of  an  account  of  an  assignee  to  a  referee.^^ 

b.  Matters  Determinable  by  Referee.  A  referee  appointed  to  adjust  and  set- 
tle the  accounts  of  a  vohmtary  assignee  is  confined  to  the  account  between  the 
assignee  and  the  cestuis  que  trustent.^^ 

e.  Report  of  Referee.  The  referee  must  state  in  his  report  all  the  items  of 
the  account  in  order  that  any  party  in  interest  may,  if  he  thinks  proper,  except 
to  any  particular  item.^'^ 

3,  Requisites  of  Account.    An  assignee's  final  account  must  specify  amounts.^ 


tion  of  want  of  positive  notice,  when  a  notice 
by  publication  in  a  legal  manner  lias  been 
given.  Coates's  Estate,  2  Pars.  Eq.  Cas. 
(Pa.)  258. 

Sufficiency  of  publication. —  Publication  on 
six  successive  Thursdays  of  an  order  to  show 
cause  why  an  assignor  should  not  be  dis- 
charged, the  first  publication  being  more 
than  six  weeks  prior  to  the  day  fixed  for  the 
hearing,  is  a  publication  "  for  at  least  six 
successive  weeks  prior  to  the  day  of  the  hear- 
ing" as  required  by  a  statute.  Johnson  v. 
Hill,  90  Wis.  19,  62  N.  W.  930. 

65.  Matter  of  Cleflin,  51  Hun  (N.  Y.) 
636,  3  N.  Y.  Suppl.  621,  20  N.  Y.  !St.  801; 
Matter  of  May,  13  Daly  (N.  Y.)  24;  Wells 
V.  Knox,  18  N.  Y.  Suppl.  395,  44  N.  Y.  St. 
917;  Levy's  Accounting,  1  Abb.  N.  Cas. 
(N.  Y.)  177;  Sharpe  v.  Eliason,  116  N.  C. 
665,  21  g.  E.  401;  Powel's  Estate,  163  Pa.  St. 
349,  35  Wkly.  Notes  Cas.  (Pa.)  237,  30  Atl. 
373,  381;  Okie's  Appeal,  9  Watts  &  S.  (Pa.) 
156. 

Costs  of  reference. — In  an  action  by  a  judg- 
ment creditor  to  compel  an  accounting  by  a 
general  assignee,  a  provision  in  the  judgment 
imposing  as  a  condition  on  which  creditors 
were  to  be  allowed  to  prove  their  claims  that 
they  should  contribute  to  the  expense  of  a 
reference  ©f  the  action  is  unauthorized.  Lewis 
17.  Hake,  42  Hun  (N.  Y.)  542. 

Objections  to  account. —  Where  a  creditor 
objects  to  the  final  report  of  an  assignee,  the 
court  may  refer  the  report  and  objections  to 
a  referee,  especially  if  all  the  parties  consent 
thereto.  In  re  Murdoch,  129  Mo.  488,  31 
S.  W.  942.  See  also  Commercial  Bank  v.  Mc- 
Auliffe,  92  Wis.  242,  66  N.  W.  110. 

Order  of  reference. —  Where,  in  an  action 
for  an  accounting  by  a  general  assignee,  the 
pleadings  present  an  issue  as  to  whether  or 
not  plaintifi"  is  a  creditor,  an  order  of  refer- 
ence to  take  proof  of  the  matters  set  forth  in 
the  pleadings,  and  to  state  the  assignee's  ac- 
count, is  insufficient.  The  order  should  re- 
quire the  hearing  and  determination  of  the 
issues.  Wells  t;.  Knox,  18  N.  Y.  Suppl.  395, 
44  N.  Y.  St.  917. 

A  referee  must  be  sworn  or  the  oath  must 
be  waived.  Matter  of  Vilmar,  10  Daly 
(N.  Y.)  15.  . 

66.  Powel's  Estate,  163  Pa.  St.  349,  35 
Wkly.  Notes  Cas.  (Pa.)  237,  30  Atl.  373, 
381;  Wylie's  Appeal,  92  Pa.  St.  196;  Okie's 
Appeal,  9  Watts  &  S.  (Pa.)  156. 

An  assignee  cannot  be  directed  to  hear  and 
determine  matters  in  controversy  appertain- 


ing to  the  assignment.  Levy's  Accounting,  1 
Abb.  N.  Cas.  (N.  Y.)  177. 

A  simple  contract  creditor  of  an  assignor 

cannot  attack  a  judgment  against  such  as- 
signor, in  proceedings  before  an  auditor  ap- 
pointed to  distribute  a  fund  in  the  hands  of 
the  assignee.  Wenger's  Estate,  17  Pa.  Co.  Ct. 
203. 

Claim  against  funds. — Where  the  assignee's 
account  is  referred,  the  referee  has  no  power 
to  consider  a  claim  made  against  the  funds 
in  the  assignee's  hands  on  the  ground  that 
he  has  converted  goods  of  the  claimants  to  the 
use  of  the  estate.  Matter  of  Marklin,  13  Daly 
(N.  Y.)  105. 

67.  Sharpe  v.  Eliason,  116  N.  C.  665,  21 
S.  E.  401. 

Confirmation  of  report. —  The  report  of  a 
referee  appointed  on  a  final  accounting  of  an 
assignee  for  the  benefit  of  creditors  may  be 
confirmed  on  consent  of  the  creditors.  Mat- 
ter of  Weinhaus,  5  Abb.  N.  Cas.  (N.  Y.)  355. 

Conformity  to  reference. —  Where  the  order 
of  reference  directs  the  master  to  take  an  ac- 
count of  the  expenses  of  executing  the  trust, 
and  to  ascertain  what  would  be  a  reasonable 
compensation  to  the  trustee,  should  the  court 
decree  compensation,  and  the  master  reports, 
as  a  reasonable  compensation,  a  certain  per 
cent  on  the  amount  of  the  available  assets, 
which  are  also  ascertained  and  reported  un- 
der another  part  of  the  reference,  the  report 
conforms  to  the  reference.  Royall  r.  Mc- 
Kenzie,  25  Ala.  363. 

Proof  of  notice. —  In  New  York  the  report 
of  the  referee  must  show  proof  of  the  mailing 
of  the  notices  to  creditors  to  present  claims. 
Matter  of  Phillips,  10  Dalv  (N.  Y.)  47. 

68.  Matter  of  Worthley,  10  Daly  (N.  Y.) 
12. 

An  assignee's  account  is  misleading  where 
it  enters  on  the  debit  side  sums  as  monthly 
receipts  which  are  the  proceeds  of  sales  of  as- 
sets at  prices  below  the  appraised  value,  with- 
out any  correction  on  the  credit  side,  thus 
apparently  augmenting  the  assets.  Powel's 
Estate,  163  Pa.  St.  349,  35  Wklv.  Notes  Cas. 
(Pa.)  237,  30  Atl.  373,  381. 

Conformity  to  statute. —  In  Wisconsin  the 
right  of  a  creditor  of  an  assiouod  eslale  to  de- 
mand that  an  account  filed  by  the  assiouoo 
shall  be  made  to  conform  to  the  requiunnoiits 
of  the  statute,  before  he  is  required  to  make 
special  objections  to  any  partic\ilar  item 
therein,  is  absolute,  and  not  discretionary 
with  the  court.  State  r.  Johnson,  103  Wis. 
591,  79  N.  W.  1081,  51  L.  R.  A.  33. 
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.  4.  Objections  to  Account.  An  objection  to  items  in  an  assignee's  account 
must  be  specitic,  and  must  sufficiently  apprise  him  of  the  charge  which  he  iias  to 
meet.^^ 

5.  Order  or  Decree.  A  decree  on  the  final  accounting  of  an  assignee  must 
specify  all  amounts  to  be  paid.''^ 

6.  Appeal.  An  assignee  will  not  be  permitted,  as  to  different  creditors  of  the 
assigned  estate,  to  take  separate  appeals  from  the  same  decree  settling  his 
accounts.''^  ^  - 

7.  Costs.  On  an  accounting  by  an  assignee  the  costs  are  ordinarily  to  be 
borne  by  the  trust  f  und.'^^ 

8.  Operation  and  Effect  —  a.  In  General.  Under  a  statute  providing  that  the 
order  entered  upon  the  settlement  of  an  assignee's  account  "  shall  be  conclusive 
upon  all  parties,"  such  order  cannot  be  questioned  collaterally,'^^ 


69.  Matter  of  Mather,  61  Hun  (N.  Y.)  214, 
16  N.  Y.  Suppl.  13,  40  N.  Y.  St.  882;  Matter 
of  Eipsom,  etc..  Fur  Co.,  32  Misc.  (N.  Y.)  56, 
.66  N.  Y.  Suppl.  113;  Heywood  v.  Thaeher, 
19  N.  Y.  Suppl.  321,  47  N.  Y.  St.  1,  29  Abb. 
N.  Cas.  (N.  Y. )  75,  holding  that  a  general 
objection  to  several  items  in  an  assignee's  ac- 
count is  insufficient. 

As  to  reference  of  objections  see  supra, 
note  65. 

Failure  to  object  before  auditor. —  Where 

no  demand  for  a  surcharge  has  been  made  be- 
fore the  auditor  appointed  to  state  an  as- 
signee's accounts,  the  claim  therefor  cannot 
be  made  before  the  court  after  all  proceed- 
ings before  the  auditor  have  closed.  Spren- 
kle"s  Appeal,  (Pa.  1885)  1  Atl.  51. 

Sufficiency  of  objection. —  A  general  objec- 
tion to  items  of  the  account  for  counsel  fees 
and  disbursements  alleged  to  have  been  made 
in  the  administration  of  the  estate  is  suffi- 
cient. Dorney  v.  Thaeher,  76  Hun  (N.  Y.) 
361,  27  N.  Y.  Suppl.  787,  58  N.  Y.  St. 
466. 

Who  may  object. —  A  creditor  of  an  estate 
assigned  for  the  benefit  of  creditors,  being 
entitled  to  part  of  the  proceeds  to  be  distrib- 
uted, has  a  right  to  file  exceptions  to  the 
report  of  the  assignee,  and  to  be  heard 
thereon.  In  re  Mansfield,  113  Iowa  104,  84 
N.  W.  967. 

70.  Matter  of  Worthley,  10  Daly  (N.  Y.  ) 
12.  See  also  Re  Murray,  31  Oreg.  173,  49 
Pac.  961,  holding  that  an  assignee  for  cred- 
itors, having  discharged  the  duties  of  his 
trust,  is  entitled  upon  filing  his  final  account 
to  have  it  settled  and  adjusted,  and  all  ob- 
jections thereto  passed  upon  and  determined 
separately. 

Entry  of  personal  judgment. —  Where,  on 

an  assignee's  final  accounting,  he  is  directed 
to  make  payments  to  creditors  from  a  sum  ad- 
judged to  be  in  his  hands,  such  creditors  can- 
not, as  a  matter  of  course,  docket  judgments 
against  him  personally  for  the  amounts  so 
ordered  paid.    Matter  of  Rosenback,  10  Daly 

(N.  Y.)  128;  Matter  of  Jung,  65  How.  Pr. 

(N.  Y.)  476. 

Performance  of  decree. —  An  assignee  is  not 
discharged  until  he  has  performed  the  decree 
entered  on  his  account.  Julien  v.  Lalor,  47 
Hun  (N.  Y.)  164. 

Vacation  of  order. —  An  order  settling  the 
account  of  an  assignee  may  be  vacated  on 
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good  cause  shown.  Downey  v.  May,  19  Abb. 
N.  Cas.  (N.  Y.)  177;  Commercial  Bank  v. 
McAuliffe,  92  Wis.  242,  66  N.  W.  110.  See 
also  Branch  v.  American  Nat.  Bank,  57  Kan. 
282,  46  Pac.  305;  St.  Louis  Trust  Co.  v.  Vin- 
cent, 77  Mo.  App.  76. 

71.  Matter  of  Maxwell,  74  Hun  (K  Y.) 
307,  26  N.  Y.  Suppl.  216,  55  N.  Y.  St.  684. 

In  Indiana  it  has  been  held  that  an  appeal 
does  not  lie  from  the  refusal  of  the  circuit 
court  to  approve  the  report  of  an  assignee  in 
a  voluntary  assignment  of  an  insolvent 
debtor.    Cravens  v.  Chambers,  55  Ind.  5. 

Supersedeas. —  In  California  an  assignee 
perfecting  an  appeal  from  an  order  settling 
his  account  is  entitled  to  a  stay  of  proceed- 
ings in  execution  of  the  order  appealed  from 
pending  the  appeal,  though  the  appeal  per- 
tains to  the  disallowance  of  only  one  item 
in  the  account.  Matter  of  Sharp,  92  Cal.  577, 
28  Pac.  783. 

72.  Matter  of  Edwards,  10  Daly  (N.  Y.) 
68;  Matter  of  Elmore,  10  Daly  (N.  Y.)  48. 

A  stipulation  of  counsel  as  to  a  referee's 
fees  is  not  binding  on  the  court.  Matter  of 
Currier,  8  Daly  (N.  Y.)  119. 

Where  the  assignment  has  been  set  aside 
for  fraud  the  assignee  must  pay  the  fees  of 
the  referee  and  other  expenses  incurred  in  the 
accounting.  Mayer  v.  Hazard,  49  Hun  (N.  Y.) 
222,  1  N.  Y.  Suppl.  680,  17  N.  Y.  St.  26. 

73.  Lawson  v.  Stacy,  82  Wis.  303,  51  N.  W. 
961,  52  N.  W.  306.  See  also  Weber  v.  Samuel, 
7  Pa.  St.  499. 

Fraud. —  Even  after  the  assignees  have  set- 
tled their  accounts,  if  fraud  can  be  shown  in 
their  sale  of  the  property  they  will  be  per- 
sonally liable  to  the  creditors  for  the  loss  re- 
sulting from  such  fraud.  Hays  v.  Doane,  11 
N.  J.  Eq.  84.  See  also  Talcott  v.  Thomas, 
21  N.  ,Y.  Suppl.  1064,  50  N.  Y.  St.  621, 
holding  that  the  fact  that  an  assignee  has 
made  a  final  accounting  and  is  discharged 
will  not  excuse  him  from  making  a  further 
accounting  to  a  referee  appointed  for  that 
purpose  in  an  action  duly  brought  to  set  aside 
the  assignment  for  fraud. 

Recovery  of  uncollected  debts. —  An  order 
settling  an  assignee's  accounts,  and  adjudg- 
ing that  he  be  released  from  liability  as  as- 
signee, does  not  deprive  the  assignee  of  power 
to  sue  for  uncollected  debts  which  were  left 
in  his  hands.  Grimes  v.  French,  13  Ky.  L. 
Rep.  398. 
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b.  Partial  Account.  Tlie  partial  accounting  of  an  assignee,  had  on  the  appli- 
cation of  a  creditor  to  obtain  payment  of  tlie  latter's  portion  of  the  estate,  does 
not  prejudice  other  creditors.'^ 

D.  Credits — l.  Expenses  — a.  In  General.  The  assignee's  expenses  are 
allowed  on  the  basis  of  their  necessity  for  careful  and  prudent  management  of 
the  estate/^    Disbursements  are  limited,  however,  to  amounts  actually  paid."^^ 

b.  Carrying  on  Business.  An  assignee  who  carries  on  the  business  of  the 
assignor  instead  of  turning  the  stock  into  cash  at  once  does  so  at  the  risk  of  having 
to  bear  the  expense  himself  unless  he  can  prove  a  benefit  therefrom  to  the 
estate." 


74.  Levy's  Accounting,  1  Abb.  N.  Cas. 
(N.  Y.)  177. 

Funds  not  distributed. —  The  homologation 
of  the  tableau  concludes  the  insolvent's  cred- 
itors, inter  se,  as  to  the  funds  to  be  divided, 
but  no  further.  It  does  not  affect  their  claim 
to  funds  not  distributed  or  afterward  received 
by  the  syndic.  Williams  v.  Nicholson,  5  La. 
Ann.  719. 

Omitted  items. —  A  partial  account  of  an 
assignee  is  not  conclusive  as  to  any  item 
omitted  by  the  accountant  which  he  has  re- 
ceived or  ought  to  have  received.  McLellan's 
Appeal,  76  Pa.  St.  231;  Truitt's  Estate,  10 
Phila.  (Pa.)  16,  30  Leg.  Int.  (Pa.)  84. 

Where  an  assignee  on  his  first  account 
takes  credit  for  commissions  and  counsel  fees 
to  an  amount  in  excess  of  cash  on  hand,  he 
cannot  on  a  second  account  have  credit  for 
such  excess  as  though  it  had  been  finally  ad- 
judicated on  the  first  account.  Powel's  Es- 
tate, 163  Pa.  St.  349,  35  Wkly.  Notes  Cas. 
(Pa.)  237,  30  Atl.  373,  381. 

75.  Illinois.—  Blow  v.  Gage,  44  111.  208. 
Maryland. —  Devries  v.  Hiss,  72  Md.  560, 

20  Atl.  131. 

Neio  Hampshire. —  Brown  v.  Silsby,  10 
N.  H.  521. 

Netv  York. —  Matter  of  Morgan,  1  N.  Y. 
App.  Div.  89,  36  N.  Y.  Suppl.  1086,  72  N.  Y. 
St.  34;  Matter  of  Marklin,  13  Daly  (N.  Y.) 
105;  Matter  of  Edwards,  10  Daly  (N.  Y.) 
68;  Matter  of  Bowlby,  34  Misc.  (N.  Y.)  311, 
69  N.  Y.  Suppl.  783;  Matter  of  Ripsom,  etc.. 
Fur  Co.,  32  Misc.  (N.  Y.)  56,  66  N.  Y.  Suppl. 
113;  In  re  Marquand,  57  How.  Pr.  (N.  Y.) 
477. 

Ohio. —  McLain  v.  Simington,  37  Ohio  St. 
660. 

Pennsylvania. —  In  re  Fuller,  4  Kulp  ( Pa. ) 
479. 

Texas. —  Louisiana  Sugar  Refining  Co. 
Harrison,  9  Tex.  Civ.  Api?.  141,  29  S.  W.  500. 

United  States. —  U.  S."  v.  Clark,  1  Paine 
(U.  S.)  629,  25  Fed.  Cas.  No.  14,807. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1143. 

Auctioneer's  fees  for  sale  of  property. —  An 
assignee  cannot  claim  auctioneer's  fees  for 
sale  of  the  property,  unless  authorized  by  the 
court  to  employ  him.  Ingham  v.  Lindemann, 
87  Ohio  St.  218. 

Expenses  of  procuring  bond. —  An  assignee 
may  be  allowed  the  expense  of  procuring  his 
official  bond,  the  deed  of  assignment  having 
been  made  with  an  understanding  of  the 
parties  to  that  effect.    Tustin's  Account,  176 


Pa.  St.  382,  38  Wkly.  Notes  Cas.  (Pa.)  421, 
35  Atl.  199.  See  also  In  re  Commercial  Bank, 
4  Ohio  S.  &  C.  PI.  Dec.  228. 

Traveling  expenses,  unless  under  extraor- 
dinary circumstances,  cannot  be  allowed  to  an 
assignee  for  the  benefit  of  creditors.  Troth's 
Estate,  1  Chest.  Co.  Rep.  (Pa.)  89.  So 
where  the  bulk  of  an  assigned  estate  con- 
sisted of  lands  in  South  Carolina,  and  the 
assignee  and  agent  for  creditors  both  resided 
in  New  York,  traveling  and  living  expenses 
in  going  to  and  from  their  homes  are  not 
legitimate  items  of  expense  to  be  charged 
against  the  estate.  Williams  v.  Neely,  46 
Fed.  450.  See  also  Claflin  v.  Goebel,  7  Ohio 
Cir.  Ct.  384. 

Use  of  horse. —  The  assignee  cannot  charge 
the  estate  for  the  use  of  his  horse  in  the 
business  of  the  estate.  Matter  of  Felt,  52 
Hun  (N.  Y.)  60,  4  N.  Y.  Suppl.  754,  22  N.  Y. 
St.  124;  Matter  of  Bicknell,  31  Misc.  (N.  Y.) 
302,  64  N.  Y.  Suppl.  360. 

76.  Farrar  v.  Farley,  3  S.  C.  11. 
Compromise  of  claims. —  An  assignee  for 

benefit  of  creditors  who  compromises  debts 
for  less  than  the  whole  sum  due  is  entitled  as 
against  other  creditors  to  be  allowed  only  the 
amount  actually  paid.  Royall  v.  McKenzie, 
25  Ala.  363;  Ireland  v.  Potter,  16  Abb.  Pr. 
(N.  Y.)  218,  25  How.  Pr.  (N.  Y.)  175. 

77.  Matter  of  Dean,  86  N.  Y.  398;  Duffy 
V.  Duncan,  35  N.  Y.  187  [affirming  32  Barb. 
(N.  Y.)  587];  Matter  of  Hyman,  14  Daly 
(N.  Y.)  375,  13  N.  Y.  St.  136;  Matter  of 
Marklin,  13  Daly  (N.  Y.)  105;  Matter  of 
Petchell,  10  Daly  (N.  Y.)  102;  Matter  of 
Orsor,  10  Daly  (N.  Y.)  26;  Levy's  Account- 
ing, 1  Abb.  N.  Cas.  (N.  Y.)  177;  Bennett's 
Estate,  21  Pa.  Co.  Ct.  609.  See  also  Matter 
of  Sutcliffe,  83  Hun  (N.  Y.)  324,  31  N.  Y. 
Suppl.  929,  64  N.  Y.  St.  656. 

As  to  right  of  assignee  to  carry  on  business 
see  supra,  XII,  D,  2. 

Cultivation  of  farm. —  An  assignee  is  not 
authorized  to  pay  out  the  trust  funds  to  cul- 
tivate a  farm  which  is  a  part  of  the  in^^ol- 
vent  estate,  when  there  are  no  growing  crops 
to  be  preserved.  Wynne  v.  Simmons  Hard- 
ware Co.,  67  Tex.  40,  1  S.  W.  568. 

Order  of  court. —  Where  the  assignee  of  an 
insolvent  estate  carries  on  the  business  under 
an  order  of  court,  with  the  acquiescence  of 
the  creditors,  the  court  may  properly  order 
that  the  funds  in  his  hands  be  applied  in  the 
first  instance  to  the  payment  of  the  assignee's 
charges,  and  to  indebtedness  incurred  by  the 
assignee.    Hooven,  etc.,  Co.  r.  Burdette,  51 
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e.  Costs  of  Litigation.  Expenses  of  litigation  are  allowed  the  assignee  in 
matters  directly  connected  with  the  execution  of  the  trust,  such  as  the  collection 
of  assets  or  the  resistance  of  invalid  claims,^^  unless  they  are  plainly  unnecessary.'^* 

d.  Counsel  Fees  —  (i)  In  General.  An  assignee  for  the  benelit  of  creditors 
has  the  right  to  employ  counsel  at  the  expense  of  the  estate  to  aid  him  in  pro- 
tecting and  administering  the  trust.^^    An  assignee  cannot  bind  the  estate,  how- 


Ill.  App.  115.  See  also  State  v.  McFarland[, 
(Tenn.  Ch.  1895)  35  S.  W.  1007. 

78.  Costs  of  litigation. — ^Arterburn  v.  Na- 
tional Surety  Co.,  (Ky.  1901)  62  S.  W.  864; 
Weil  V.  Lehmayer,  74  Md.  81,  21  Atl.  563; 
Perry-Mason  Shoe  Co.  v.  Sykes,  72  Miss.  390, 
17  So.  171,  28  L.  R.  A.  277;  Matter  of  Gins- 
berg, 21  N.  Y.  App.  Div.  525,  48  N.  Y.  Suppl. 
697;  Matter  of  Clute,  14  N.  Y.  App.  Div. 
234,  43  N.  Y.  Suppl.  573;  Hynes  v.  Oampbel], 
60  Hun  (N.  Y.)  391,  15  N.  Y.  Suppl.  506,  39 
N.  Y.  St.  874;  Jack  v.  Robie,  48  Hun  (N.  Y.) 
181,  15  N.  Y.  St.  605;  Pratt  v.  Adams,  7 
Paige  (N.  Y.)  615;  Jewett  v.  Woodward,  1 
Edw.  (N.  Y.)  195. 

Defending  assignment. —  An  assignee  is  en- 
titled to  counsel  fees  and  disbursements  in 
defending  an  action  to  set  the  assignment 
aside  for  fraud,  where  he  was  not  a  party  to 
the  fraud,  and  was  not  aware  of  any  facts 
which  made  it  reasonably  certain  that  the 
assignment  could  not  stand  against  the  at- 
tacks' of  creditors.  Tishomingo  Sav.  Inst.  x>. 
Allen,  76  Miss.  114,  13  So.  305;  Mattison  v. 
Judd,  59  Miss.  99;  Faxon  v.  Mason,  148  N.  Y. 
750,  43  N.  E.  987;  Dornev  v,  Thacher,  76 
Hun  (N.  Y.)  361,  27  N.  Y.  Suppl.  787,  58 
N.  Y.  St.  466;  Webb  v.  Daggett,  2  Barb. 
(N.  Y.)  9;  Douglas  v.  Bank,  97  Tenn.  133, 
36  S.  W.  874.  But  see  Perry-Mason  Shoe  Co. 
■V.  Sykes,  72  Miss.  390,  17  So.  171,  28  L.  R.  A. 
277;  Mayer  vi.  Hazard,  49  Hun  (N.  Y.)  222, 
1  N.  Y.  Suppl.  680,  17  N.  Y.  St.  26;  T.  T. 
Haydock  Carriage  Co.  v.  Pier,  78  Wis.  579, 
47  N.  W.  945. 

Removal  of  assignee. —  Ah  assignee  is  en- 
titled to  costs  for  a  successful  defense  against 
an  attempt  to  remove  him  (Matter  of  Cald- 
well's Bank,  89  Iowa  533,  56  N.  W.  672), 
but  not  where  his  defense  fails  {In  re  Nico- 
lin,  59  Minn.  323,  61  N.  W.  330). 

Suits  not  connected  with  trust.-—  An  as- 
signee cannot  be  allowed  costs  incurred  in 
defending  suits  brought  against  the  assignor 
by  his  creditors  to  recover  their  several  debts 
not  in  any  way  affecting  the  assignee  or  the 
assigned  estate.  Levy's  Accounting,  1  Abb. 
N.  Cas.  (N.  Y.)  177. 

79.  Unnecessary  litigation. —  McCune  v. 
Hartman  Steel  Co.,  87  Hi.  App.  162;  Graziana 
-V.  Gebhart,  15  Ky.  L.  Rep.  702;  Pittman  v. 
Hopkins,  74  Miss.  563,  21  So.  606;  McLain  v. 
Simington,  37  Ohio  St.  660. 

Liens  exhausting  property. —  Where  the  as- 
signee knows  that  liens  on  certain  property 
exhaust  its  value,  leaving  nothing  for  the 
assignment,  he  will  not  be  allowed  the  costs 
of  a  suit  for  settling  rights  in  the  property. 
Kentucky  Nat.  Bank  v.  Louisville  Bagging 
Co.,  98  Ky.  371,  17  Ky.  L.  Rep.  983,  33  S.  W. 
101. 
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80.  Allowance  for  counsel  fees. —  Illinois. 
—  J.  I.  Case  Plow  Works  v.  Edwards,  176  111. 
34,  51  N.  E.  618;  McCune  v.  Hartman  Steel 
Co.,  87  111.  App.  162.  But  where  the  assignee 
has  unnecessarily  employed  a  large  number  of 
attorneys  his  full  claim  for  attorney's  fees 
will  not  be  allowed.  Emig  v.  Barnes,  77  111. 
App.  616. 

Kentucky. —  Courier  Journal  Job  Printing 
Co.  V.  Columbia  F.  Ins.  Co.,  21  Ky.  L.  Rep. 
1258,  54  S.  W.  966. 

Massachusetts. — Clark  v.  Sawyer,  151  Mass. 
64,  23  N.  E.  726. 

Mississippi. —  Perry-Mason  Shoe  Co.  v. 
Sykes,  72  Miss.  390,  17  So.  171,  28  L.  R.  A. 
277;  Mattison  v.  Judd,  59  Miss.  99. 

NeiD  Hampshire. — Brown  v.  Silsby,  10  N.  H. 
521. 

New  Yorfc.— Matter  of  Talmage,  161  N.  Y. 
643,  57  N.  E.  1126;  Matter  of  Littell,  16  Daly 
(N.  Y.)  379,  11  N.  Y.  Suppl.  563,  33  N.  Y. 
St.  657,  26  Abb.  N.  Cas.  (N.  Y.)  69;  Matter 
of  Wolff,  13  Dalv  (N.  Y.)  481;  Matter  of 
Schaller,  10  Daly  (N.  Y.)  57 ;  Matter  of  Watt, 
10  Dalv  (N.  Y.)  11;  Matter  of  Currier,  8 
Daly  (N.  Y.)  119;  Matter  of  Bicknell,  31 
Misc.  (K  Y.)  302,  64  N.  Y.  Suppl.  360; 
Matter  of  Ginsburg,  27  Misc.  (N.  Y.)  745, 
59  N.  Y.  Suppl.  656 ;  Matter  of  Barr,  6  Misc. 
(N.  Y.)  526,  27  N.  Y.  Suppl.  416,  56  N.  Y.  St. 
742;  Matter  of  Hulbert,  10  Abb.  N.  Cas. 
(N.  Y.)  284;  Matter  of  Thomas,  5  Abb.  N. 
Cas.  (N.  Y. )  354;  Havemeyer  v.  Loeb,  5  Abb. 
N.  Cas.  (N.  Y.)  338.  Matter  of  Schlang,  66 
How.  Pr.  (N.  Y.)  199;  Matter  of  Burbank, 
65  How.  Pr.  (K  Y.)  129. 

Ohi  1. —  Ingham  v.  Lindemann,  37  Ohio  St. 
218;  In  re  Commercial  Bank,  4  Ohio  S.  &  C. 
PI.  Dec.  440. 

Pennsylvania. —  Landis'  Appeal,  11  Lane. 
Bar  (Pa.)  206;  Insurance's  Estate,  9  Lane. 
Bar  (Pa.)  119. 

South  Carolina. — Akers  v.  Rowan,  36  S.  C. 
87,  15  S.  E.  350. 

Tennessee. —  Douglas  V.  Bank,  97  Tenn.  133, 
36  S.  W.  874. 

Washington. —  Matter  of  Day,  18  Wash. 
359,  51  Pac.  474. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1145. 

Attempt  to  establish  invalid  claim. — Where 
an  assignee  employs  counsel  to  uphold  the 
validity  of  an  unjust  claim  against  the  es^ 
tate,  which  he  paid,  he  cannot  in  case  of  de- 
feat charge  the  estate  with  the  counsel  fees. 
Sutliff  V.  Clunie,  (Cal.  1894)  37  Pac.  224. 

Attempt  to  remove  assignee. —  Where  ap- 
plication is  made  for  the  removal  of  an  as- 
signee, and  there  is  nothing  to  show  that  the 
application  is  well  founded,  such  assignee  is 
entitled  to  a  reasonable  amount  as  attorney's 
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ever,  by  contracts  with  attorneys  for  specific  compensation.^^  Only  reasonable 
fees  will  be  allowed.^^ 

(ii)  Assignee  as  Counsel.  An  assignee  wlio  is  an  attorney  is  precluded 
from  applying  the  trust  fund  to  the  payment  of  himself,  or  of  firms  in  which  he 
may  be  a  partner,  for  professional  services  rendered  in  administration  of  the 
trust.^^ 

e.  Taxes.  An  assignee  is  entitled  to  be  reimbursed  for  taxes  paid  by  him  on 
the  trust  estate  with  funds  received  from  the  assignor.^ 

2.  Allowances  Under  Void  or  Voidable  Assignment.  An  assignee  acting  in 
good  faith  under  a  void  or  voidable  assignment  will  be  allowed  credit  for  pay- 
ments made  in  pursuance  of  the  terms  of  the  assignments^  and  for  necessary 


fees  in  resisting  the  application.  Matter  of 
Cadwell's  Bank,  89  Iowa  533,  56  N.  W.  672. 
Compare  Matter  of  Carrick,  13  Daly  (N.  Y.) 
181. 

Mismanagement  of  trust. —  Where  an  ac- 
counting by  an  assignee  shows  a  reckless 
waste  of  almost  the  entire  estate,  counsel  fees, 
other  than  those  for  preparing  and  attending 
execution  of  the  assignment,  should  not  be 
allowed  without  specification  of  the  character 
and  necessity  of  the  service.  Levy's  Account- 
ing, 1  Abb.  N.  Cas.  (N.  Y.)  177.  So  where 
the  accounts  of  the  assignee  are  carelessly 
kept,  with  false  and  erjoneous  entries,  he  is 
not  entitled  to  any  allowance  for  attorney's 
fees  in  settling  the  accounts.  Matter  of  Felt, 
52  Hun  (N.  Y.)  60,  4  N.  Y.  Suppl.  754,  22 
N.  Y.  St:  124. 

81.  Contract  for  specific  compensation. — 
Jordan  v.  Swift  Iron,  etc.,  Works,  13  Ky.  L. 
Rep.  970. 

82.  Reasonable  fees. —  Hill  v.  Cornwall,  95 
Ky.  512,  16  Ky.  L.  Rep.  97,  26  S.  W.  540; 
Jordan  v.  Swift  Iron,  etc..  Works,  13  Ky.  L. 
Rep.  970;  Faxon  v.  Mason,  90  Hun  (N.  Y.) 
426,  35  N.  Y.  Suppl.  950,  70  N.  Y.  St.  624; 
Mayer  v.  Hazard,  49  Hun  (N.  Y.)  222,  1 
N.  Y.  Suppl.  680,  17  Y.  St.  26;  In  re 
Aplington,  18  N.  Y.  Suppl.  357;  Matter  of 
Hulbert,  9  Abb.  N.  Cas.  (N.  Y.)  132;  Levy's 
Accounting,  1  Abb.  N.  Cas.  (N.  Y.)  177; 
In  re  Commercial  Bank,  4  Ohio  S.  &  C.  PI. 
Dec.  440. 

In  determining  the  amount  due  attorneys 
of  assignees  for  their  services,  the  extent  or 
character  of  the  fund  to  be  administered  is 
not  to  be  considered,  but  the  quality  of  pro- 
fessional skill  that  the  case  requires  to  be  em- 
ployed and  its  general  value.  Matter  of  Scott, 
oo  How.  Pr.  (N.  Y.)  441. 

Proof  of  necessity  and  value  of  services. — 
An  assignee,  upon  his  accounting,  will  not  be 
allowed  an  attorney's  bill,  without  proof  of 
the  necessity  and  value  of  the  attorney's  serv- 
ices. Matter  of  Johnson,  10  Daly  (N.  Y.) 
123. 

83.  Kentucky  Nat.  Bank  v.  Stone,  93  Ky. 
623,  14  Ky.  L.  Rep.  045,  20  S.  W.  1040;  State 
r.  Hunt,  46  Mo.  App.  616;  Matter  of  Clute,  14 
N.  Y.  App.  Div.  234,  43  N.  Y.  Suppl.  573  ;  Mat- 
ter of  Maxwell,  66  Hun  (N.  Y.)  151,  21 
N.  Y.  Suppl.  209,  49  N.  Y.  St.  154;  Winn  v. 
Crosby,  52  How.  Pr.  (N.  Y.)  174.  Contra, 
Morris  P.  Ellis,  (Tonn.  Ch.  1901  )  62  S.  W. 
250;  Thompson  v.  Childress,  1  Tenn.  Ch.  369, 


84.  Devries  v.  Hiss,  72  Md.  560,  20  Atl. 
131.  See  also  Murray  v.  De  Rottenham,  6 
Johns.  Ch.  (N.  Y. )  52,  wherein  it  appeared 
that  a  debtor  assigned  property  in  trust  for 
the  payment  of  debts  and  covenanted  with  the 
trustee  to  pay  the  taxes  on  the  property  as- 
signed. It  was  held  that  this  was  in  effect 
a  covenant  to.  the  cestuis  que  trustent,  and 
that  the  trustee  having  paid  the  taxes  in  good 
faith  was  entitled  to  be  reimbursed  by  the 
cestuis  que  trustent.  But  see  Matter  of  Cor- 
nell, 110  N.  Y.  351,  18  N.  E.  142,  18  N.  Y. 
St.  200,  holding  that  the  payment  of  taxes 
and  interest  on  property  of  the  assignors 
mortgaged  for  more  than  its  value,  one  of  the 
mortgages  being  held  by  the  assignee,  is  a 
payment  for  his  individual  benefit,  for  which 
he  is  not  entitled  to  credit. 

85.  Payments. —  Alabama. —  Cummings  v. 
McCullough,  5  Ala.  324. 

Georgia. — An  assignee  who  took  possession 
of  the  assigned  property  and  disposed  of  part 
of  it  before  the  assignor's  death  is  not  liable 
as  executor  de  son  tort,  though  the  assign- 
ment is  void ;  it  appearing  that  it  was  not 
attacked  as  fraudulent,  and  that  the  assignee 
acted  in  good  faith  in  executing  the  trust. 
Chattanooga  Stove  Co.  v.  Adams,  81  Ga.  319, 
6  S.  E.  695. 

Maine. —  Wheeler  v.  Evans,  26  Me.  133. 

Massachusetts. — Grocers'  Bank  r.  Simmons, 
12  Gray  (Mass.)  440.  See  also  Hopkins  v. 
Ray,  1  Mete.  (Mass.)  79. 

New  York. —  Barney  v.  Griffin,  2  N.  Y.  365 
[affir7ni7ig  4  Sandf.  Ch.  (N.  Y.)  552]  ;  Colburn 
V.  Morton,  1  Abb.  Dec.  (N.  Y.)  378,  3  Keves 
(N.  Y.)  296,  1  Transcr.  App.  (N.  Y.)  145,  5 
Abb.  Pr.  N.  S.  (N.  Y.)  308,  36  How.  Pr. 
(N.  Y.)  150;  Coope  v.  Bowles,  42  Barb. 
(N.  Y.)  87,  18  Abb.  Pr.  (N.  Y.)  442,  28 
How.  Pr.  (N.  Y.)  10;  Averill  r.  Loucks,  6 
Barb.  (N.  Y.)  470;  Strong  r.  Skinner,  4  Barb. 
(N.  Y.)  546;  Havemever  r.  Locb,  5  Abb.  X. 
Cas.  (N.  Y.)  338;  Bostwick  r.  Beizer,  10 
Abb.  Pr.  (N.  Y.)  197;  Wakeman  r.  Grover, 
4  Paige  (N.  Y.)  23. 

Pennsyhmnin. —  Weber  r.  Samuel,  7  Pa.  St. 
499;  Matter  of  Wilson,  4  Pa.  St.  430.  45  Am. 
Dec.  701  ;  Stewart  v.  MciNIinn,  5  Watts  &  S. 
(Pa.)   100,  39  Am.  Dec.  115. 

Tcinicssrc. —  Young  r.  Gillespie.  12  Heisk. 
(TeuTi.)  230;  Peacock  v.  Tompkins,  Moigs 
<Tenn.)  317. 

Vcrntoiit. —  Therasson  r.  Hickok,  37  Vt. 
454 ;  Stickney  v.  Crane,  35  Vt.  89. 
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costs  and  expenses  incurred  in  administering  the  estate  down  to  the  time  that 
suit  is  brought  attacking  the  vahdity  of  the  assignment. 

E.  Debits  —  l.  Interest.  An  assignee  is  not  chargeable  with  interest  on  the 
funds  of  the  estate  in  his  hands  unless  he  is  guilty  of  some  breach  of  trust,^^ 
such  as  failing  to  pay  when  he  should,^^  using  the  funds  for  his  own  benefit,''^  or 


United  States. —  An  assignee  under  an  as- 
signment is  not  liable  for  the  value  of  tiie 
property  received  under  the  deed  where,  sub- 
sequent to  his  qualifying  as  assignee,  bank- 
ruptcy proceedings  were  brought  in  the  fed- 
eral court,  and  before  the  assignee  in  bank- 
ruptcy began  suit  against  him  he  had,  while 
acting  under  orders  of  the  state,  court,  sold 
the  property  and  paid  over  the  proceeds  to 
the  creditors.  Cregin  v.  Thompson,  2  Dill. 
(U.  S.)  513,  6  Fed.  Cas.  No.  3,320,  12  Nat. 
Bankr.  Reg.  81. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1149. 

Assignee  participating  in  fraud. — Where  an 
assignment  has  been  set  aside  as  fraudulent, 
and  the  court  has  found  that  the  assignee 
confederated  with  the  assignor  to  defraud 
his  creditors,  the  assignee  is  not  entitled  on 
an  accounting  to  debts  paid  to  preferred  cred- 
itors of  the  assignor.  Smith  v.  White,  4  Silv. 
Supreme  (N.  Y.)  356,  7  N.  Y.  Suppl.  373, 
27  N.  Y.  St.  227  [affirmed  in  132  N.  Y.  172, 
30  N.  E.  229,  43  N.  Y.  St.  719]. 

Assignment  fraudulent  on  face. —  The  as- 
signee, under  an  assignment  fraudulent  on 
the  face  of  it,  will  be  responsible  for  property 
disposed  of  by  him  only  so  far  as  creditors 
have  been  actually  defrauded  by  his  dispo- 
sition of  the  property.  Ames  v.  Blunt,  5 
Paige  (N.  Y.)  13. 

86.  Costs  and  expenses. —  Kentucky. — Cal- 
lowav  V.  Calloway,  19  Ky.  L.  Rep.  870,  39 
S.  W.  241. 

Maryland.—  Slingluff  V.  Smith,  76  Md.  558, 
25  Atl.  674. 

Massachusetts. —  White  v.  Hill,  148  Mass. 
396,  19  N.  E.  407;  Bartlett  v.  Bramhall,  3 
Gray  (Mass.)  257. 

New  Hampshire. — Brown  v.  Silsby,  10  N.  H. 
521. 

New  York. — Colburn  v.  Morton,  1  Abb.  Dee. 
(N.  Y.)  378,  3  Keyes  (N.  Y.)  296,  1  Transcr. 
App.  (N.  Y.)  145,  5"  Abb.  Pr.  N.  S.  (N.  Y.) 
308,  36  How.  Pr.  (N.  Y.)  150;  Coope  v. 
Bowles,  42  Barb.  (N.  Y.)  87,  18  Abb.  Pr. 
(N.  Y.)  442,  28  How.  Pr.  (N.  Y.)  10;  Strong 
V.  Skinner,  4  Barb.  (N.  Y.)  546;  Havemeyer 
V.  Loeb,  5  Abb.  N.  Cas.  (N.  Y.)  338. 

Wisconsin. —  T.  T.  Haydock  Carriage  Co.  V. 
Pier.  78  Wis.  579,  47  n!  W.  945. 

United  States. — See  Hunker  v.  Bing,  9  Fed. 
277. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1150. 

Assignee  participating  in  fraud. —  Where  an 
assignment  for  the  benefit  of  creditors  is 
made  with  an  actual  fraudulent  intent,  in 
which  the  assignee  participates,  and  the  as- 
signment is  set  aside  at  the  suit  of  creditors, 
the  assignee  is  chargeable  with  all  money  paid 
out  by  him  for  appraising  the  property,  for 
counsel  fees,  and  for  expenses  of  conducting 
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the  business  after  the  assignment.  Smith  v. 
Wise,  132  N.  Y.  172,  30  N.  E.  229,  43  N.  Y. 
St.  719.  See  also  Solinsky  v.  Lincoln  Sav. 
Bank,  85  Tenn.  368,  4  S.  W.  836 ;  Hastings  v. 
Spenser,  1  Curt.  (U.  S.)  504,  11  Fed.  Cas. 
No.  6,201. 

Assignment  superseded  by  bankruptcy. — 

The  common-law  assignee  is  entitled  to  credit 
for  his  expenses  when  proceedings  in  bank- 
ruptcy are  had  subsequent  to  the  assignment 
and  an  assignee  in  bankruptcy  appointed. 
Wald  V.  Wehl,  18  Blatchf.  (U.  S.)  495,  6  Fed. 
163;  In  re  Kurth,  14  Fed.  Cas.  No.  7,948,  17 
Nat.  Bankr.  Reg.  573. 

87.  Assignee  not  chargeable  with  interest. 
—  Illinois. —  J.  I.  Case  Plow  Works  v.  Ed- 
wards, 71  111.  App.  655. 

Minnesota. — In  re  Shotwell,  49  Minn.  170, 
51  N.  W.  909,  52  N.  W.  1078. 

New  Jersey. —  See  Blauvelt  v.  Ackerman, 
23  N.  J.  Eq.  495. 

New  York. —  Matter  of  Barnes,  140  N.  Y. 
468,  35  N.  E.  653,  55  N.  Y.  St.  790. 

Pennsylvania.  ■ —  Compare  Hower's  Appeal, 
22  Wkly.  Notes  Cas.  (Pa.)  536,  15  Atl.  687. 

Tennessee.—  Stratton  v.  Thompson,  10  Lea 
(Tenn.)  229. 

Virginia. —  Griffin  v.  Maeaulay,  7  Gratt. 
(Va.)  476. 

West  Virginia. —  Darby  v.  Gilligan,  37 
W.  Va.  59,  16  S.  E.  507. 

See  4  Cent.  Dig.  tit.  "Assignm^ents  for 
Benefit  of  Creditors,"  §  1135. 

88.  Breach  of  trust. —  Asay  v.  Allen,  124 
111.  391,  16  N.  E.  865;  In  re  Shotwell,  49 
Minn.  170,  51  N.  W.  909,  52  N.  W.  1078. 

89.  Failure  to  pay. —  Alabama. —  Royall  v. 
McKenzie,  25  Ala.  363. 

Illinois. — McCune  v.  Hartman  Steel  Co.,  87 
111.  App.  162. 

Indiana. —  Manhattan  Cloak,  etc.,  Co.  v. 
Dodge,  120  Ind.  1,  21  N.  E.  344. 

Kentucky. —  Moffat  v.  Ingham,  7  Dana 
(Ky.)  495. 

Missouri. —  In  re  Murdoch,  129  Mo.  488,  31 
S.  W.  942. 

New  Jersey. — Compare  Tomlinson  v.  Small- 
wood,  15  N.  J.  Eq.  286. 

New  York. —  Gray  v.  Thompson,  1  Johms. 
Ch.  (N.  Y.)  82. 

Ohio. —  In  re  Pureell,  9  Ohio  Dec.  (Re- 
print) 602,  15  Cine.  L.  Bui.  311. 

Pennsylvania. —  Truitt's  Estate,  10  Phila. 
(Pa.)  16,  30  Leg.  Int.  (Pa.)  84. 

Tennessee. —  Faust  v.  Levy,  4  Lea  (Tenn.) 
320;  Morris  V.  Ellis,  (Tenn.  Ch.  1901)  62 
S.  W.  250. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1136. 

90.  Using  funds  for  own  benefit. —  In  re 
Murdoch,  129  Mo.  488,  31  S.  W.  942;  Matter 
of  Dyott,  2  Watts  &  S.  (Pa.)  557;  Conrad's 
Appeal,  11  Wkly.  Notes  Cas.  (Pa.)  521. 
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mingling  them  with  his  own  f unds.^^  In  such  event  he  is  liable  for  the  legal  rate 
of  interest. 

2,  Losses  —  a.  In  General.  In  the  management  of  the  estate  the  assignee  is 
bound  to  exercise  the  care  of  a  prudent  man  in  his  own  affairs,^^  and  is  chargea- 
ble, on  accounting,  with  losses  resulting  from  the  want  of  such  care.^^ 

b.  Depreciation  in  Value.  A  loss  on  the  appraised  value  of  the  assets  does 
not  constitute 'd  prima  facie  case  against  the  assignee,^'^  nor  is  he  liable  for  depre- 
ciation unless  it  be  shown  that  he  is  in  some  way  at  fault.®^ 

c.  Failure  to  Collect  Debts.  As  it  is  the  duty  of  an  assignee  to  use  all  neces- 
sary means  by  action  or  otherwise  to  realize  the  debts,  he  is  personally  responsible 
for  the  loss  of  a  debt  by  his  neglect  of  this  duty.®^ 

d.  Failure  to  Recover  Property.  An  assignee  is  bound  to  account,  not  only 
for  the  property  which  he  has  received,  but  for  such  as  might  have  been  recov- 
ered by  him  from  the  debtor  by  the  use  of  due  diligence.^^ 


Indirect  benefit. — The  fact  that  an  assignee, 
as  member  of  a  private  banking  firm,  with 
whom  he  deposits  the  trust  fund  as  assignee, 
distinct  from  his  own  moneys,  and  on  which 
he  draws  no  interest,  will  receive  profit  from 
deposits  generally  does  not  make  him  liable 
for  interest  on  the  fund.  Hess'  Estate,  68 
Pa.  St.  454. 

91.  Mingling  funds. —  Asay  v.  Allen,  124 
111.  391,  16  N.  E.  685;  In  re  Murdoch,  129 
Mo.  488,  31  S.  W.  942;  Bruen  v.  Gillet,  115 
X.  Y.  10,  21  N.  E.  676,  23  N.  Y.  St.  780,  12 
Am.  St.  Rep.  764,  4  L.  R.  A.  529;  Duffy  v. 
Duncan;  35  N.  Y.  187. 

92.  See  supra,  XII,  F. 

93.  Alabama. — Royall  v.  McKenzie,  25  Ala. 
363;  Harrison  v.  Mock,  16  Ala.  616. 

Massachusetts. —  Scudder  v.  Crocker,  1 
Cush.  (Mass.)  323;  Pingree  V.  Comstock,  18 
Pick.  (Mass.)  46. 

Michigan. —  Matter  of  Joslin,  101  Mich. 
499,  60  N.  W.  762. 

tiieiD  York. —  Matter  of  Cornell,  110  N.  Y. 
351.  18  N.  E.  142,  18  N.  Y.  St.  200;  Matter 
of  Leventritt,  40  N.  Y.  App.  Div.  429,  58 
N.  Y.  Suppl.  256;  Matter  of  Carpenter,  45 
Hun  (K  Y.)  552. 

Pennsylvania. —  In  re  Baily,  188  Pa.  St. 
590,  41  Atl.  747;  Schofield's  lEstate,  167  Pa. 
St.  479,  31  Atl.  742;  Breneman's  Estate,  150 
Pa.  St.  494,  24  Atl.  633;  McKesson's  Estate, 
142  Pa.  St.  538,  21  Atl.  994;  Chambersburg 
Sav.  Fund  Assoc.'s  Appeal,  76  Pa.  St.  203; 
Blackburne's  Appeal,  39  Pa.  St.  160. 

Texas. —  Alcott  v.  Spencer  Optical  Mfg.  Co., 
(Tex.  Civ.  App.  1894)  31  S.  W.  833. 

Virginia. —  Wimbish  v.  Blanks,  76  Va.  365, 

See  4  Cent.  Dig.  tjt.  "Assignments  for 
Benefit  of  Creditors,"  §  1132. 

An  assignee  who  neglects  to  sell  at  a  favor- 
able and  Reasonable  time  should  be  charged 
with  the  estimated  value  of  the  goods  as  if 
tlioy  had  boen  so  sold,  less  the  estimated  ex- 
penses which  would  have  been  incurred  in  so 
soiling.  Matter  of  Rice,  10  Daly  (N.  Y.)  1. 
But  an  assignee  who  refuses  in  good  faith  to 
ofi'or  for  sale  property  in  relation  to  which 
a  writ  of  ostvepement  had  been  served,  being 
advised  by  counsel  that  the  writ  was  valid, 
will  not  be  surcharged  for  negligoiico.  Tre- 
vose  Model  Brick  Mfg.  Co.'s  Estate,  159  Pa. 


St.  496,  28  Atl.  1023.  See  also  Hamaker's 
Appeal,  1  Wkly.  Notes  Cas.  (Pa.)  452. 

94.  Skinner  v.  Browne,  94  Iowa  761,  64 
N.  W.  787;  Matter  of  Joslin,  101  Mich.  499, 
60  N.  W.  762;  In  re  Powel's  Estate,  163  Pa. 
St.  349,  35  Wkly.  Notes  Cas.  (Pa.)  237.  30 
Atl.  373,  381  ;  Sprenkle's  Appeal,  (Pa.  1885) 
1  Atl.  51;  Wimbish  v.  Blanks,  76  Va.  365. 

95.  J.  I.  Case  Plow  Works  Edwards,  176 
111.  34,  51  N.  E.  618;  Scudder  v.  Crocker,  1 
Cush.  (Mass.)  323;  Hubbard  v.  Smith,  10 
Lea  (Tenn.)  252. 

Where  the  assignee  unnecessarily  discounts 
notes  due  the  estate  for  less  than  their  face 
value  he  is  properly  chargeable  with  the  face 
value  of  the  notes.  Matter  of  Felt,  52  Hun 
(N.  Y.)  60,  4  N.  Y.  Suppl.  754,  22  N.  Y.  St. 
124. 

96.  Royall  v.  McKenzie,  25  Ala.  363;  Mc- 
Cune  V.  Hartman  Steel  Co.,  87  111.  App.  162. 

Burden  of  proof. —  In  order  that  a  trustee 
may  be  charged  with  claims  belonging  to  the 
trust  estate,  which  at  the  date  of  the  assign- 
ment were  reported  by  the  commissioners  as 
*'  doubtful,"  the  burden  is  upon  the  cestui 
que  trust  to  show  that  such  claims  m.ight 
have  been  collected  by  proper  diligence.  Wim- 
bish V.  Blanks,  76  Va.  365. 

Failure  to  prosecute  action. — Assignees  will 
not  be  charged  with  a  loss  resulting  from 
their  failure  to  prosecute  an  action,  where  it 
is  not  clearly  shown  that  they  had  knowledge 
of  the  existence  of  the  cause  of  action,  or 
that  the  action  would  have  been  successful  if 
prosecuted.  Matter  of  Gerry,  13  Dalv  (N.  Y.) 
373. 

Sale  of  accounts. —  W'here  an  assignee  has 
collected  as  many  lK)ok-accounts  as  possible 
himself,  then  turned  them  over  to  his  attor- 
ney, and  put  up  at  public  sale  all  which  the 
latter  failed  for  any  reason  to  recover,  the  as- 
signee should  not  bo  surcharged  for  what  the 
purchaser  was  able  to  collect  afterward. 
Sprenkle's  Appeal,  (Pa.  1885)  1  Atl.  51. 

97.  Scudder  r.  Crocker,  1  Cush.  (Mass.) 
323;  Pino-ree  r.  Comstock,  18  Pick.  (Mass.) 
46. 

Property  deposited  as  collateral  securitv. — 

The  assignee  is  liable  for  negligently  failing 
to  take  steps  to  recover  the  surplus  of  ju'op- 
erty  deposited  by  the  assignors  as  collateral 
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3.  Profits.  An  assignee  is  chargeable  with  all  profits  that  he  realizes  on 
funds  of  the  estate  in  his  hands.^^ 

F.  Compensation  of  Assignee —  l.  Right  to  Compensation  —  a.  In  General. 

An  assignee  is  entitled  to  compensation  for  his  services,^^  though  no  provision 
therefor  is  made  in  the  instrument  of  assignment.^ 

b.  Assignment  Superseded  or  Set  Aside.  An  assignee  is  not  entitled  to  com- 
pensation from  the  assigned  estate  for  his  services  if  the  assignment  is  superseded 
bj  bankruptcy  proceedings,^  or  is  set^aside  as  fraudulent.^ 


security  for  debts.  Matter  of  Carpenter,  45 
Hun  (N.  Y.)  552. 

Property  not  included  in  inventory. —  An 

assignee  will  be  charged  with  notes  not  in- 
cluded in  the  inventory,  and  which  never 
came  into  his  hands,  unless  he  shows  either 
that  he  made  diligent  efforts  to  obtain  posses- 
sion of  and  collect  them,  or  that  he  had  rea- 
sonable grounds  for  believing  that  they  were 
uncollectible,  and  that  such  efforts  would  be 
unavailing.    In  re  Fuller,  4  Kulp  (Pa.)  479. 

98.  The  fund  beinf  held  in  trust,  the  as- 
signee is  not  entitled  to  make  a  profit  on  it 
himself.  Bro\^^l  v.  Silsby,  10  N.  H.  521.  See 
also  In  re  Mansfield,  113  Iowa  104,  84  N.  W. 
967. 

Failure  to  realize  profits. —  A  grantee  who 
accepts  a  conveyance,  agreeing  to  pay  the 
grantor's  debts  with  the  proceeds  of  the  prop- 
erty and  return  the  remainder  to  him,  is 
guilty  of  neglect  of  duty  if  he  allo^ys  the 
grantor  to  remain  in  possession  and  take  the 
profits,  and  is  chargeable  at  the  suit  of  cred- 
itors with  the  rentar value  less  expenses  and 
the  cost  of  necessary  improvements.  Ely  v. 
Turpin,  75  Mo.  83,  So  an  assignee  who  al- 
lows creditors  to  hold,  as  collateral,  securi- 
ties on  which  interest  is  collectible  is  liable 
on  accounting  for  such  interest.  Matter  of 
Carpenter,  45  Hun  (N,  Y. )  552.  But  an  as- 
signee is  not  responsible  for  estimated  rents 
when  he  has  received  none  ( Griffin  v.  Ma- 
caulay,  7  Gratt.  (Va.)  476)  ;  nor  is  he  liable 
for  the  appropriation  by  the  assignor  of  crops 
grown  on  the  land  assigned,  but  excepted 
from  the  assignment  (Creager  r.  Creager,  87 
Ky.  449,  10  Ky.  L.  Rep.  424,  9  S.  W.  380). 

99.  Right  to  compensation. — Iowa. — Where 
a  debtor  conveyed  to  his  creditor  a  farm,  and 
authorized  him  to  sell  it  and  apply  the  pro- 
ceeds to  the  payment  of  the  debt  and  the  dis- 
charge of  prior  liens,  returning  the  surplus, 
in  the  absence  of  any  proof  that  the  parties 
contemplated  any  charge  for  the  transaction 
the  creditor  is  not  entitled  to  a  commission 
therefore.  Marshalltown  First  Nat.  Bank  v. 
Ov/en,  23  Iowa  185. 

Kentucky . —  Columbia  Finance,  etc.,  Co.  v. 
Morgan,  19  Ky.  L.  Rep.  1761,  44  S.  W.  389, 
628,  45  S.  W.  65. 

Massachusetts. —  Guild  v.  Holbrook,  11 
Pick.  (Mass.)  101,  holding  that  assignees 
have  a  right  to  compensation  simultaneously 
with  the  services  performed. 

NeiD  Hampshire. —  Brown  v.  Silsby,  10 
•  N.  H.  521. 

New  York. —  Matter  of  Hulbert,  10  Abb. 
K  Cas.  (N,  Y.)  284;  Hendricks  v.  Robinson, 
2  Johns.  Ch.  (N.  Y.)  283;  Jewett  i;.  Wood- 
ward, 1  Edw.  (N.  Y.)  195. 
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Pennsylvania. —  Lane's  Estate,  3  Pa.  Dist. 
162. 

Tennessee. —  State  v.  McFarland,  ( Tenn. 
Ch.  1895)  35  S.  W.  1007. 

Wisconsin. —  Geisse  v.  Beall,  3  Wis.  367. 
See  also  In  re  H.  Penner  Co.,  93  Wis.  655,  68 
N.  W.  396. 

United  States. —  Williams  v.  Neely,  46  Fed. 
450. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1152. 

Assignee  as  creditor. —  The  fact  that  the 
assignee  is  himself  a  creditor  does  not  for- 
feit his  right  to  compensation.  Fahey  v. 
Clarke,  80  Ky.  613;  Bloch  v.  Spruance,  12 
Tex.  Civ.  App.  309,  33  S.  W.  1002;  Williams 
V.  Neely,  46  Fed.  450.  But  see  Greeley  v. 
Percival,  21  Fla.  535,  holding  that  where  the 
assignee  is  the  first  preferred  creditor  in  an 
assignment  giving  preferences  in  the  order 
named,  and  the  assets  are  insufficient  to  pay 
all,  he  is  not  entitled  to  compensation  from 
the  fund  for  his  services. 

Waiver  of  compensation. —  Where  an  as- 
signee, after  the  assignment,  agreed  with  one 
who  had  a  lien  on  the  goods  for  advances 
made,  to  sell  the  goods,  and  pay  over  the 
money  when  receiyed  without  expense  to  the 
lienor,  he  cannot  recover  for  his  services. 
Moors  V.  Wyman,  146  Mass.  60,  15  N.  E.  104. 
So  where  duties  usually  performed  by  an  as- 
signee personally  are  delegated  to  lawyers 
and  agents,  who  are  allowed  compensation 
for  their  services,  he  cannot  have  compensa- 
tion therefor  as  though  performed  by  him. 
Powel's  Estate,  163  Pa.  St.  349,  35  Wkly. 
Notes  Cas.  (Pa.)  237,  30  Atl.  373,  381. 

1.  Deed  silent  as  to  compensation. — Menke 
V.  Miller,  56  Cal.  628;  Fahey  v.  Clarke,  80 
Ky.  613;  Sherrill  v.  Shufprd,  41  N.  C.  228. 

2.  Assignment  superseded. —  In  re  Kurth, 
14  Fed.  Cas.  No.  7,948,  17  Nat.  Bankr.  Reg. 
573;  In  re  Cohen,  6  Fed.  Cas.'  No.  2,966,  19 
Nat.  Bankr.  Reg.  133.  But  see  Wald  v.  Wehl, 
18  Blatchf.  (U.  S.)  495,  6  Fed.  163,  holding 
that  where  an  assignment  for  benefit  of  cred- 
itors is  rendered  void  by  a  subsequent  filing 
of  a  petition  in  bankruptcy,  the  assignee  for 
the  benefit  of  creditors  should  be  allowed  for 
services  under  the  assignment  prior  to  the 
bringing  of  a  suit  to  avoid  it. 

3.  Assignment  set  aside. —  Arkansas. —  See 
Hunt  V.  Weiner,  39  Ark.  70. 

Kentucky. —  Scott  v.  Strauss,  14  Ky.  L. 
Rep.  892.  Compare  Calloway  v.  Calloway,  19 
Ky.  L.  Rep.  870,  39  S.  W.  241. 

Maryland.—  Slingluff  v.  Smith,  76  Md.  558, 
25  Atl.  674. 

Massachusetts. —  Bartlett  v.  Bramhall,  3 
Gray  (Mass.)  257. 
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e.  Fraud  or  Misconduct  of  Assignee.  An  assignee  guilty  of  fraud  or  miscon- 
duct in  the  management  of  the  estate  is  not  entitled  to  compensation.* 

2.  Amount  of  Compensation.  An  assignee,  in  the  absence  of  a  statute  fixing 
the  amount  of  his  compensation,^  is  entitled  to  a  reasonable  allowance,  regard 
being  had  to  the  size  of  the  assigned  estate  and  the  amount  of  labor  involved  in 
its  administration.^ 


'New  York. —  Leavitt  v.  Yates,  4  Edw. 
(N.  Y.)  134.  See  also  Dexter  v.  Adler,  1 
N.  Y.  Suppl.  684. 

South  Carolina. —  Ex  p.  Spragins,  44  S.  C. 
65,  21  S.  E.  543. 

Tennessee. —  If  an  assignment  for  the  pay- 
ment of  debts  embrace  some  effects  which  are 
liable  to  execution  at  law,  and  some  which  are 
not,  and  it  is  set  aside  for  constructive  fraud 
at  the  suit  of  a  judgment  creditor  of  the  as- 
signor, the  assignee  will  be  allowed  for  his 
reasonable  charges.  Peacock  v.  Tompkins, 
Meigs  (Tenn.)  317. 

Wisconsin. —  T.  T.  Haydock  Carriage  Co.  v. 
Pier,  78  Wis.  579,  47  N.  W.  945. 

United  States. —  Hunker  v.  Bing,  9  Fed. 
277;  Hastings  v.  Spenser,  1  Curt.  (U.  ,S.) 
504,  11  Fed.  Cas.  No.  6,201. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1162. 

4.  Kentucky. —  Kentucky  Nat.  Bank  V. 
Louisville  Bagging  Co.,  98  Ky.  371,  17  Ky.  L. 
Kep.  983,  33^8.  W.  101.  See  also  Caumiser 
V.  Humpieh,  (Ky.  1901)  64  S.  W.  851. 

Louisiana. —  Vincent  v.  Gandolfo,  12  La. 
Ann.  526. 

Neio  York. —  Matter  of  Danzig,  (N.  Y. 
1888)  18  N.  E.  483,  16  N.  Y.  St.  708;  Matter 
of  MacFarlane,  65  N.  Y.  App.  Div.  93,  72 
N.  Y.  Suppl.  723;  Matter  of  Leventritt,  40 
N.  Y.  App.  Div.  429,  58  N.  Y.  Suppl.  256; 
Dorney  v.  Thacher,  76  Hun  (N.  Y.)  361,  27 
N.  Y.  Suppl.  787,  58  N.  Y.  St.  466;  Matter 
of  Hyman,  14  Dalv  (N.  Y.)  375,  13  N.  Y. 
St.  136;  Matter  of  Wolff,  13  Daly  (N.  Y.) 
481;  Matter  of  Rauth,  10  Daly  (N.  Y.)  52; 
Matter  of  Cofiin,  10  Daly  (N.  Y.)  27;  Mat- 
ter of  Hulbert,  10  Abb.  N.  Cas.  (N.  Y.)  284; 
Ireland  v.  Potter,  16  Abb.  Pr.  (N.  Y.)  218,  25 
How.  Pr.  (N.  Y.)  175;  In  re  Marquand, 
57  How.  Pr.  (N.  Y.)  477;  Hendricks  v.  Rob- 
inson, 2  Johns.  Ch.  (N.  Y.)  283. 

Ohio. — In  re  PurceH,  9  Ohio  Dec.  (Reprint) 
602,  15  Cine.  L.  Bui.  311. 

Pennsylvania. —  Stehman's  Appeal,  5  Pa. 
St.  413;  Powell's  Estate,  7  Pa.  Dist.  27: 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1160. 

An  assignee  removed  merely  because  his  re- 
lation to  the  parties  renders  his  retention  of 
the  position  improper  is  entitled  to  compen- 
sation. Matter  of  Schlang,  66  How.  Pr. 
(N.  Y.)  199. 

An  assignee  will  not  be  deprived  of  com- 
pensation on  a  niere  showing  of  loose  meth- 
ods in  conducting  sales  and  a  failure  to  pre- 
serve the  original  inventory  of  the  goods. 
Matter  of  Joslin,  101  Mich.  499,  60  N.  W. 
762.  See  also  Hamaker's  Appeal,  1  Wkly. 
Notes  Cas.  (Pa.)  452. 

Failure  to  obey  order  of  court.— Where  an 
assignee  has  failed  to  comply  with  the  order 


of  court  to  turn  over  all  property  in  his 
hands  to  his  successor,  the  court  properly  re- 
fused to  pass  on  and  allow  his  account  for 
services  and  disbursements  until  compliance 
with  the  order.  In  re  State  Bank,  57  Minn. 
361,  59  N.  W.  315. 

5.  Statutory  regulations. —  Emig  v.  Barnes, 
77  111.  App.  616;  Gaillard  v.  His  Creditors, 
19  La.  Ann.  87;  In  re  Shotwell,  49  Minn.  170, 
51  N.  W.  909,  52  N.  \V.  1078;  Matter  of  Tal- 
mage,  161  N.  Y.  643,  57  N.  E.  1126;  McCann 
V.  O'Brien,  40  N.  Y.  App.  Div.  193,  57  N.  Y. 
Suppl.  897  ;  Matter  of  Hulbert,  9  Abb.  N.  Cas. 
(N.  Y.)  132. 

Tenn.  Act  (Feb.  14,  i860),  providing  that 
the  compensation  of  a  trustee  under  a  trust 
for  the  benefit  of  creditors  shall  not  exceed 
five  per  cent  commissions  does  not  apply,  as 
against  the  corporation  creating  the  trust, 
to  a  case  where  the  business  is  carried  on  by 
the  trustee  to  enable  the  corporation  to  re- 
sume business  and  prevent  an  agreement  by 
the  corporation  for  a  greater  compensation 
from  being  binding.  State  v.  McFarland, 
(Tenn.  Ch.  1895)  35  S.  W.  1007. 

6.  Assignee  entitled  to  reasonable  compen- 
sation.—  Kansas. —  Branch  v.  American  Nat. 
Bank,  57  Kan.  282,  46  Pac.  305. 

Kentucky. —  Pickerell  v.  Thompson,  22  Ky. 
L.  Rep.  1382,  59  S.  W.  751;  Citizens  Nat. 
Bank  v.  Calloway,  19  Ky.  L.  Rep.  1630,  44 
S.  W.  104. 

Massachusetts. —  Moors  v.  Wyman,  146 
Mass.  60,  15  N.  E.  104. 

Missouri. —  Flaine  Bldg.,  etc..  Assoc. 's  As- 
signment, 82  Mo.  App.  317. 

New  Jersey. —  Sliker  v.  Fisher,  45  N.  J. 
Eq.  132,  17  Atl.  549. 

Neiv  YoWc— Matter  of  Hulburt,  89  N.  Y. 
259 ;  Matter  of  Dean,  86  N.  Y.  398 ;  Duffv  v. 
Duncan,  35  N.  Y.  187  ;  Matter  of  Fulton,"  30 
Hun  (N.  Y.)  258;  Matter  of  Shaw,  18  Hun 
(N.  Y.)  195;  Matter  of  Bassford,  13  Daly 
(N.  Y.)  22;  Meacham  r.  Sternes,  9  Paige 
(N.  Y.)  398. 

Oregon. — Re  Woodall,  33  Oreg.  382,  54  Pac. 
209;  ke  Bank,  32  Oreg.  84,  51  Pac.  87. 

Pennsylvania. —  Coleman's  Estate,  200  Pa. 
St.  29,  49  Atl.  798;  Tustin's  Account,  176  Pa. 
St.  382,  38  Wkly.  Notes  Cas.  (Pa.)  421,  35 
Atl.  199;  Breneman's  Estate,  150  Pa.  St.  494, 
24  Atl.  633;  Price's  Appeal,  95  Pa.  St.  145; 
Burkholder's  Appeal,  94  Pa.  St.  522 :  Spren- 
kel's  Appeal,  16  Wklv.  Notes  Cas.  (Pa.)  402: 
Matter  of  Gump,  13  Phila.  (Pa.)  495.  34 
Leg.  Int.  (Pa.)  150;  In  rc  Bordman's  Es- 
tate, 1  Phila.  (Pa.)  384,  9  Leg.  Int.  (Pa.) 
130;  Windle's  Estate,  2  Chest.  Co.  Rep.  (Pa.) 
255. 

South  Carolina. —  See  Mann  v.  Poole.  48 
S.  C.  154,  26  S.  E.  229. 

Tennessee. —  German  Bank  v.  Haller,  103 
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XIV.  RIGHTS  AND  REMEDIES  OF  CREDITORS. 

A.  In  Aid  of  Assignment— 1.  Attacking  Prior  Conveyance  —  a.  In  General. 

Creditors  may  sue  to  set  aside  fraudulent  conveyances  made  by  the  assignor  before 
assignment"^  unless  the  statute  specifically  vests  the  right  to  avoid  such  conveyances 
in  the  assignee.^  Creditors  may  proceed,  however,  in  states  where  such  statutes 
exist,  if  the  assignee  is  himself  a  j>arty  to  the  fraud,^  or  neglects  or  refuses  to 
institute  suit  when  requested  to  do  so.^^    Where  the  creditors  thus  act  in  place  of 


Tenn.  73,  52  S.  W.  288;  Morris  v.  Ellis, 
(Tenn.  Ch.  1901)  62  S.  W.  250. 

Washington. —  Slater  v.  Stevens  County 
Bank,  12  Wash.  488,  41  Pae.  168. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1153. 

An  agreement  between  assignor  and  as- 
signee for  an  extra  compensation  agreed  on 
between  them  is  entitled  to  no  weight  in  fix- 
ing the  assignee's  compensation.  Boegler  v. 
Eppley,  40  Hun  (N.  Y.)  523.  But  see  Mat- 
ter of  Hulbert,  10  Abb.  N.  Cas.  (N.  Y.)  452, 
holding  that  as  between  the  assignee  and  the 
assignor  an  agreement  made  by  them  before 
acceptance  of  the  assignment  as  to  the 
amount  of  compensation  in  case  of  a  composi- 
tion is  valid. 

Moneys  not  belonging  to  estate. —  An  as- 
signee cannot  charge  a  commission  on  moneys 
coming  into  his  hands  which  do  not  belong 
to  the  trust  funds.  In  re  Commercial  Bank, 
4  Ohio  S.  &  C.  PI.  Dec.  440. 

Several  sales. — When  several  sales  are  made 
at  different  times,  the  commissions  of  the 
trustee  should  be  calculated  upon  each  sale 
separately,  and  the  sales  are  not  to  be  treated 
as  if  made  at  one  time.  Goodburn  v.  Stevens, 
1  Md.  Ch.  420. 

7.  Creditors'  right  to  attack. —  Alabama. — 
Creditors  cannot  maintain  a  bill  to  set  aside 
a  conveyance  as  fraudulent,  or  in  the  alter- 
native have  it  declared  constitute  a  gen- 
eral assignment  for  the  benefit  of  all  cred- 
itors. Moog  V.  Talcott,  72  Ala.  210;  Lehman 
V.  Meyer,  67  Ala.  396  [overruling  Crawford 

Kirksej'-,  50  Ala.  590]. 

California. —  Miller  v.  Kehoe,  107  Cal.  340, 
40  Pac.  485. 

Illinois. —  Bouton  v.  Dement^  123  111.  142, 
14  N.  E.  62. 

Kentucky. —  Maiders  v.  Culver,  1  Duv. 
(Ky.)  164. 

Minnesota. —  Flower  v.  Cornish,  25  Minn. 
473. 

Missouri. —  Roan  v.  Winn,  93  Mo.  503,  4 
S.  W.  736;  Harris  v.  Harris,  25  Mo.  App. 
496. 

Texas. —  Dittman  v.  Weiss,  87  Tex.  614,  30 
S.  W.  863;  Keller  v.  Smalley,  63  Tex.  512. 

United  States. —  Clapp  v.  Nordmeyer,  25 
Fed.  71;  Sandwich  Mfg.  Co.  v.  Wright,  22 
Fed.  631. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  845. 

8.  Assignee's  right  to  attack. — Colorado. — 
Bailey  v.  American  Nat.  Bank,  12  Colo.  App. 
66,  54  Pac.  912. 

Indiana. —  Voorhees  v.  Carpenter,  127  Ind. 
300,  26  N.  E.  838;  Cooper  v.  Perdue,  114  Ind. 
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207,  16  N.  E.  140;  Seibert  v.  Milligan,  110 
Ind.  106,  10  N.  E.  929. 

Iowa. —  Mehlhop  v.  Ellsworth,  95  Iowa 
657,  64  N.  W.  638;  Schaller  v.  Wright,  70 
Iowa  667,  28  N.  W.  460. 

Kansas. —  Walton  v.  Eby,  53  Kan.  257,  36 
Pac.  332. 

Maine. —  Simpson  v.  \¥arren,  55  Me.  18. 

Michigan. —  Kinter  v.  Pickard,  67  Mich. 
125,  34  N.  W.  535;  Sweetzer  v.  Higby,  63 
Mich.  13,  29  N.  W.  506;  Scott  v.  Chambers, 
62  Mich.  532,  29  N.  W.  94;  Angell  v.  Pickard, 

61  Mich.  561,  28  N.  W.  680;  Root  v.  Potter, 
59  Mich.  498,  26  N.  W.  682. 

Mississippi. —  Allen  v.  Montgomery,  48 
Miss.  101. 

Ifew  Jersey. —  Pillsbury  v.  Kingon,  33  N.  J. 
Eq.  287,  36  Am.  Rep.  556. 

New  York. —  McNaney  v.  Hall,  159  N.  Y. 
544,  54  N.  E.  1093;  Prentiss  V.  Bowden,  145 
N.  Y.  342,  40  N.  E.  13,  64  N.  Y.  St.  811; 
Loos  V.  Wilkinson,  110  N.  Y.  195,  18  N.  E. 
99,  18  N.  Y.  St.  110,  1  L.  R.  A.  250;  Spring 
V.  Short,  90  N.  Y.  538 ;  Sullivan  v.  Miller,  40 
Hun  (K  Y.)  516;  Swift  v.  Hart,  35  Hun 
(N.  Y.)  128;  Childs  v.  Kendall,  30  Hun 
(N.  Y.)  227;  Strickland  v.  Laraway,  9  N.  Y. 
Suppl.  761,  29  N.  Y.  St.  873. 

Rhode  Island. —  Hamilton  v.  Colt,  14  R.  I. 
209. 

Washington. —  Mansfield  v.  Whatcom  First 
Nat.  Bank,  5  Wash.  665,  32  Pac.  789,  999. 

Wisconsin. —  Valley  Lumber  Co.  v.  Hogan, 
85  Wis.  366,  55  N.  W.  415. 

See  also  supra,  XII,  C,  3. 

9.  Participation  in  fraud. —  Doherty  v.  Hol- 
liday,  137  Ind.  282,  32  N.  E.  315,  36  N.  E. 
907 ;  Wright  v.  Mack,  95  Ind.  332 ;  Burnham 
V.  Haskins,  72  Mich.  235,  40  N.  W.  327 ;  Ter- 
hune  V.  Sibbald,  55  N.  J.  Eq.  236,  37  Atl. 
454;  Markell  v.  Hill,  34  Misc.  (N.  Y.)  133, 
69  N.  Y.  Suppl.  537;  Kendall  v.  Mellen,  13 
N.  Y.  Suppl.  207,  36  N.  Y.  St.  805. 

10.  Neglect  or  refusal  to  act. —  Illinois. — 
Preston  i\  Spaulding,  120  111.  208,  10  N.  E. 
903. 

Kentucky. —  West  v.  G-ribben,  (Ky.  1901) 

62  S.  W.  869;  Hall  V.  Rothchild,  102  Ky.  582, 
19  Ky,  L.  Rep.  1621,  44  S.  W.  108;  Wisdom 
V.  Russell,  21  Ky.  L.  Rep.  881,  53  S.  W. 
284. 

Michigan. —  Burnham  v.  Dillon,  100  Mich. 
352,  59  N.  W.  176;  Funke  v.  Cone,  65  Mich. 
581,  32  N.  W.  826. 

ISfetv  Jersey. —  Kalmus  v.  Ballin,  52  N.  J. 
Eq.  290,  28  Atl.  791,  46  Am.  St.  Rep.  520; 
White  V.  Davis,  48  N.  J.  Eq.  22,  21  Atl.  187; 
Lee  V.  Cole,  44  N.  J.  Eq.  318,  15  Atl.  531. 

New   York. —  Spelman   v.  Freedman,  130^ 
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the  assignee,  whatever  is  recovered  is  impressed  with  the  trust  for  the  benefit  of 
all  creditors,  not  merely  for  those  who  institute  suit.^^ 

b.  What  Creditors  May  Attack.  As  a  general  rule  only  judgment  creditors 
may  sue  to  set  aside  a  fraudulent  conveyance  by  an  assignor.^^  There  are  deci- 
sions, however,  supporting  the  right  of  a  simple  contract  creditor  to  maintain 
such  suit.^^ 

e.  Time  to  Sue.  A  creditor's  proceeding  to  attack  a  transfer  by  his  debtor 
must  be  brought  within  the  time  limited  by  statute.^^ 

2.  Enforcement  of  Trust  —  a.  In  General.  A  creditor  of  one  who  has  made 
an  assignment  for  the  benefit  of  creditors  may  maintain  a  suit  to  have  the  trusts 
under  the  assignment  enforced.^^ 


N.  Y.  421,  29  N.  E.  765,  42  N.  Y.  St.  531; 
Grouse  v.  Frothingham,  97  N.  Y.  105 ;  Markell 
V.  Hill,  34  Misc.  (N.  Y.)  133,  69  N.  Y.  Suppl. 
537;  Kesseil  v.  Drucker,  6  N.  Y.  Suppl.  945, 
23  Abb.  N.  Gas.  (N.  Y.)  1. 

See  4  Gent.  Dig.  tit.  "Assignments  for 
Benefit  of  Greditors,"  §  847. 

Until  an  assignee  for  the  benefit  of  credit- 
ors has  qualified  his  refusal  to  sue  to  set  aside 
as  fraudulent  a  conveyance  by  the  debtor  can- 
not give  the  judgment  creditors  the  right  to 
maintain  such  suit.  Mills  v.  Goodenough,  9 
N.  Y.  Suppl.  764,  18  N.  Y.  Civ.  Proc.  151. 

11.  Rights  in  proceeds. —  Roberts  v.  Phil- 
lips, 11  Bush  (Ky.)  11;  Smith  v.  Graft,  22 
Ky.  L.  'Rep.  643,  58  S.  W.  500;  Hamlen  v. 
Bennett,  52  N.  J.  Eq.  70,  27  Atl.  651;  Grouse 
V.  Frothingham,  97  N.  Y.  105;  Symons  v. 
Reid,  58  N.  G.  327.  But  see  Greffet  v.  Goess- 
ling,  81  Mo.  App.  633,  holding  that  where  the 
holder  of  an  allowed  claim  against  an  insol- 
vent's estate  sued  for  himself  and  any  other 
creditors  who  might  come  in,  to  set  aside  a 
conveyance  by  the  insolvent  as  in  fraud  of 
creditors,  but  no  other  creditors  came  in,  he 
was  entitled  to  apply  a  sum  recovered  by  com- 
promise to  his  debt,  as  against  the  insolvent's 
assignee,  though  he  had  made  him  party  de- 
fendant to  the  suit;  tJie  assignee  not  being  a 
necessary  or  proper  party,  and  the  amount 
recovered  being  in  no  event  part  of  the  as- 
signed assets. 

12.  Judgment  creditors. — Roan  v.  Winn,  93 
Mo.  503,  4  S.  W.  736;  Dunlevy  v,  Tallmadge, 
32  N.  Y.  457;  Birdsall,  etc.,  Mfg.  Go.  v. 
Schwarz,  3  N.  Y.  App.  Div.  298,  38  N.  Y. 
Suppl.  368,  74  N.  Y.  St.  24;  Vanbuskirk  v. 
Warren,  34  Barb.  (N.  Y.)  457,  13  Abb.  Pr. 
(N.  Y.)  145;  Willetts  v.  Vandenburgh,  34 
Barb.  (N.  Y.)  424;  Beekman  v.  Kirk,  15  How. 
Pr.  (N.  Y.)  228;  Rhodes  v.  Gousins,  6  Rand. 
(Va.j  188,  18  Am.  Dec.  ?15. 

A  judgment  creditor  of  a  firm  cannot  main- 
tain a  suit  to  have  a  mortgage  made  by  one 
of  the  partners  to  secure  his  individual  debt 
declared  a  general  assignment  for  the  benefit 
of  all  the  mortgagor's  creditors.  Evans  i;. 
Winston,  74  Ala.  349. 

13.  Simple  contract  creditors. —  Mott  v. 
Dunn,  10  How.  Pr.  (N.  Y.)  225;  Woodrow  u. 
Sargent,  5  Ohio  Dec.  (Reprint)  209,  3  Am.  L. 
Kec.  522;  Austin  v.  Morris,  23.  S.  G.  393; 
Dahlman  n.  Jacobs,  5  McGrary  "(U.  S.)  230, 
ir»  Fed.  614  [vacating  order  in  ,5  McGrary 
(U.  S.)  130,  15  Fed.  863];  Clapp  v.  Dittman, 
21  Fed.  15. 


A  creditor,  after  the  allowance  of  his  claim 

by  the  assignee,  has  such  an  interest  in  the 
assets  of  the  insolvent  that  he  may  maintain 
a  creditor's  bill  to  reach  property  fraudu- 
lently transferred  by  the  assignor  before  the 
assignment.  Dawson  v.  Coffey,  12  Oreg.  513, 
8  Pac.  838.  . 

14.  Gogar  v.  Stewart,  78  Ky.  59;  Given  v. 
Gordon,  3  Mete.  (Ky.)  538;  Zeman  v.  Stein- 
berg, 21  Ky.  L.  Rep.  1152,  54  S.  W.  178. 

After  discharge  of  assignee. —  A  creditor 
cannot  sue  to  set  aside  a  fraudulent  convey- 
ance made  by  his  debtor,  when  the  latter  has 
afterward  assigned  all  his  property  for  the 
benefit  of  his  creditors,  where  the  trust  has 
been  executed  and  the  assignee  discharged, 
though  neither  the  assignee  nor  the  creditor 
had  any  knowledge  of  the  fraudulent  convey- 
ance till  after  the  assignee's  discharge.  Voor- 
hees  V.  Garpenter,  127  Ind.  300,  26  N.  E. 
838. 

Where  there  are  several  conveyances,  only 
those  within  the  period  fixed  by  statute  can 
be  attacked.  Whitehead  v.  Woodruff,  11 
Bush   (Ky.)  209. 

15.  Alabama. —  Golgin  v.  Redman,  20  Ala. 
650. 

Georgia. —  Bell  v.  McGrady,  32  Ga.  257; 
McDougald  v.  Dougherty,  11  Ga.  570. 

Kentucky. —  Gerst  v.  Turley,  7  Ky.  L.  Rep. 
217;  Dobyns  v.  Dobyns,  1  Ky.  L.  Rep.  400. 

Massachusetts. —  Noyes  v.  '  West,  3  Gush. 
(Mass.)  423;  Pingree  v.  Gomstock,  18  Pick. 
(Mass.)  46. 

Michigan. —  Pickersgill  v.  Riker,  50  Mich, 
98,  14  N.  W.  713. 

Minnesota. — Goncelier  v.  Foret,  4  Minn.  13. 

Mississippi. —  Wright  v.  Henderson,  7 
How.  (Miss.)  539. 

Nebraska. —  Nuckolls  i\  Tomlin,  9  Nebr. 
353,  2  N.  W.  875. 

ISle'W  ,/ersei/.— Loucheim  v.  Gasperson, 
(N.  J.  1901)  48  Atl.  1107;  White  r.  Davis, 
48  N.  J.  Eq.  22,  21  Atl.  187;  Havs  r.  Doane, 
11  N.  J.  Eq.  84. 

'Neio  York. —  Gunningham  v.  Freeborn.  3 
Paige  (N.  Y.)  557  \afjirmcd  in  11  Wend. 
(N.  Y.)  240];  Lawlc^u  i^vv,  2  Edw. 
(N.  Y.)  197. 

North  Caroli)io. —  Symons  r.  Reid.  r)8  X.  C. 
327;  Smith  r.  Turren'tine.  43  N.  G.  IS."):  In- 
gram V.  Kirkpatrick,  41  N.  G.  463.  51  Am. 
Dec.  428. 

0/(io.— IMaas  MiWer.  58  Ohio  St.  4S,S.  -U 
N.  E.  158;  Brinkerhoir  r.  Smith.  57  Ohio  St. 
010,  49  N.  E.  1025. 
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b.  Parties.  A  creditor  who  seeks  to  carry  into  effect  an  assignment  in  trust 
for  the  benefit  of  creditors  and  to  obtain  his  share  of  the  trust  fund  must  make 
all  the  creditors  parties,^^  or  he  must  sue  for  himself  and  the  other  creditors  who 
naay  come  in,  and  satisfy  their  demands.^"^ 

e.  Pleading".  A  creditors'  bill  filed  by  the  beneficiaries  for  the  settlement  of 
a  deed  j^f  trust  executed  by  the  debtor,  which  required  that  the  secured  creditors 
should  assent  to  its  provisions  within  a  certain  time,  must  allege  that  complainants 
assented  to  the  deed.^^ 

d.  Extent  of  Relief.  Plaintiffs  in  a  bill  to  carry  out  the  trusts  of  an  assign- 
ment for  the  benefit  of  creditors,  where  the  bill  is  not  a  general  creditors'  bill, 
are  not  entitled  to  have  the  interests  of  a  debtor  who  is  not  included  in  the 
assignment  defined.^^  The  trust  estate,  however,  will  be  administered  for  the  best 
interests  of  all  creditors.^^ 


Pennsylvania. —  Fallon's  Appeal,  42  Pa.  St. 
235. 

Rhode  Island. —  Peabodj  v.  Tenney,  18  R.  I. 
498,  30  Atl.  456. 

South  Carolina. —  Brooks  v.  Brooks,  12 
S.  C.  422. 

Tennessee. —  Gait  v.  Dibrell,  10  Yerg. 
(Tenn.)  146;  Weir  v.  Tannehill,  2  Yerg. 
(Tenn.)  57. 

Texas. —  A  creditor  of  one  who  has  made 
a  statutory  assignment  cannot  sue  the  as- 
signee for  conversion  of  property  upon  allega- 
tions that  he  converted  the  assigned  property 
and  failed  to  pay  plaintiff's  debt,  though  the 
property  was  sufficient  to  pay  all  the  debts  of 
the  assignor.  Such  an  action  must  be  brought 
for  the  benefit  of  all  the  creditors.  De  Walt 
V.  Zeigler,  9  Tex.  Civ.  App.  82,  29  S.  W.  60. 

United  States. —  Putnam  i".  Timothy  Dry- 
Goods,  etc.,  Co.,  79  Fed.  454. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  850. 

Protection  of  trust  property. —  Where  the 
assignee  neglects  to  take  proper  proceedings 
to  protect  the  trust  property  a  creditor  may 
maintain  a  bill  in  equity  for  that  purpose. 
Preston  v.  Spaulding,  18  111.  App.  341;  Shyer 
'V.  Lockhard,  2  Tenn.  Ch.  365. 

16.  Haughton  v.  Davis,  23  Me.  28;  Bryant 
V.  Eussell,  23  Pick.  (Mass.)  508;  Dimmock 
V.  Bixby,  20  Pick.  (Mass.)  368;  Symons  v. 
Reid,  58  N.  C.  327.  But  see  Dorr  v.  Gibboney, 
3  Hughes  (U.  S.)  382,  7  Fed.  Cas.  No.  4,006, 
holding  that  where  a  deed  of  trust  to  secure 
creditors  with  ascertained  debts  marshaled 
them  into  four  classes,  a  bill  will  lie  by  one 
of  the  fourth  class  tor  breach  of  the  trust 
without  making  the  others  parties.  To  same 
effect  is  Patton  v.  Bencini,  41  N.  C.  204. 
And  see  Lochte  v.  Blum,  10  Tex.  Civ.  App. 
385,  30  S.  W.  925,  holding  that  in  a  suit  by 
creditors  to  have  a  certain  instrument  de- 
clared a  statutory  assignment  it  is  sufficient 
if  a  representative  number  of  the  creditors 
and  the  grantee  in  the  instrument  are  made 
parties. 

Assignee  and  beneficiaries  as  parties. —  In 

a  suit  to  enforce  a  trust  for  the  benefit  of 
creditors  the  trustees  and  cestuis  que  trustent 
are  all  necessary  parties,  except  where  the 
trustee  has  assets  sufficient  to  satisfy  all  the 
creditors  in  full  and  has  paid  all  but  plaintiff. 
Barrett  v.  Brown,  86  N.  C.  556.     See  also 
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Hamlen  v.  Bennett,  52  N.  J.  Eq.  70,  27  Atl. 
651,  holding  that  where  a  creditor  of  one  who 
has  made  an  assignment  institutes  proceed- 
ings for  the  discovery  of  assets,  and  succeeds 
therein,  it  is  proper  to  bring  in  the  assignee 
as  a  party  before  making  a  final  decree  as  to 
distribution  of  such  newly  discovered  assets. 

17.  Haughton  v.  Davis,  23  Me.  28;  Bouve 
V.  Cottle,  143  Mass.  310,  9  N.  E.  654;  Bryant 

Russell,  23  Pick.  (Mass.)  508. 

18.  Colgin  V.  Redman,  20  Ala.  650,  hold- 
ing that  an  allegation  that  complainants 
"  have  consented  to  the  provisions  of  said 
deed  "  is  sufficient  as  an  allegation  of  consent. 
But  see  Shyer  v.  Lockhard,  2  Tenn.  Ch.  365, 
holding  that  if  a  bill  to  enforce  a  conveyance 
in  trust  for  creditors  state  that  the  trustee 
qualified  as  such  according  to  law,  demurrer 
will  not  lie  on  the  ground  that  the  trust  was 
not  accepted  by  all  the  creditors. 

In  an  action  by  creditors  against  an  as- 
signee for  conversion,  the  petition  need  not 
allege  that  the  debtor  placed  the  property 
converted  upon  the  schedule  of  his  property, 
or  that  the  debtor's  estate,  exclusive  of  such 
property,  is  insufficient  to  satisfy  the  cred- 
itors' claims,  where  it  states  that  the  value 
of  such  property  is  much  larger  than  the  as- 
signee's bond.  Blum  v.  Wettermark,  56  Tex. 
80. 

Presentation  of  claim. —  In  Rhode  Island  a 
bill  against  an  assignee  for  the  benefit  of 
creditors,  by  a  creditor  of  the  assignor,  to  en- 
force the  trusts  under  the  assignment,  which 
does  not  allege  that  complainant  presented  his 
claim  within  the  six  months  is  defective.  Pea- 
body  V.  Tenney,  18  R.  I.  498,  30  Atl.  456. 

19.  Brooks  v.  Brooks,  12  S.  C.  422.  See 
also  Spindle  v.  Fletcher,  93  Va.  186,  24  S.  E. 
910,  holding  that  under  a  bill  filed  by  general 
contract  creditors  asking  the  court  to  admin- 
ister the  trust  created  by  a  general  assign- 
ment of  their  debtor  for  the  benefit  of  cred- 
itors the  court  has  no  jurisdiction  to  subject 
property  not  included  in  the  assignment  and 
on  which  plaintiffs  have  acquired  no  lien. 

20.  Keller  v.  Smalley,  63  Tex.  512.  See 
also  Davis  v.  White,  49  N.  J.  Eq.  567,  25  Atl. 
936,  holding  that  where  a  bill  by  a  judgment 
creditor  to  set  aside  transfers  of  his  debtor  as 
fraudulent,  and  also  an  assignment  by  him 
for  benefit  of  creditors,  contains  a  general 
prayer  for  relief,  it  is  proper  to  retain  and 
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3.  Examination  of  Assignor.  Id  some  states  an  assignor,  on  the  application  of 
a  partj  in  interest,  may  be  ordered  to  appear  and  submit  to  an  examination  as  to 
matters  relating  to  the  assigned  estate.^^ 

4.  Examination  of  Books  and  Witnesses.  Provision  is  also  made  in  some 
jurisdictions  for  an  examination  of  witnesses  and  the  production  of  books  and 
papers  relating  to  the  assigned  estate.^^ 

B.  Presentation,  Proof,  and  Payment  of  Claims  —  l.  Creditors  Entitled 
to  Participate  —  a.  Assenting  Creditors.  A  creditor  who  does  not,  within  the 
time  limited,  assent  to  an  assignment  which  provides  that  no  creditor  shall  share 
in  it  who  does  not  assent  to  it  within  a  certain  time  is  not  entitled  to  the  benefit  of 
it.^^  But  a  creditor  who,  from  want  of  notice  or  mistake,  is  unable  to  comply 
with  the  terms  within  the  time  limited  will  be  admitted  to  his  share  of  the  fund, 
if  in  a  reasonable  time  he  signify  that  such  is  his  desire,  and  he  has  done  nothing 
inconsistent  with  an  acceptance  of  the  provision  made  in  his  favor.^^ 

b.  Estoppel  of  Creditors  to  Participate.  A  creditor  who  repudiates  an  assign- 
ment, or  who  persists  in  seeking  remedies  adverse  to  it,  forfeits  the  right  to  claim 
thereunder.^^    Thus  an  attack  on  the  assignment  has  been  held  to  bar  all  right  of 


enforce  the  assignment  as  being  the  best 
means  to  effect  an  equitable  distribution  of 
the  debtor's  property. 

One  suing  to  enforce  a  trust  created  by  a 
general  assignment  will  be  deemed  to  take  un- 
der the  assignment.  He  shall  not  say  that 
the  fund  should  be  otherwise  distributed. 
Zaring  i;.  Cox,  78  Ky.  527,  1  Ky.  L.  Rep.  161. 

Though  creditors  seek  to  have  a  deed  of  as- 
signment set  aside  they  are  entitled  to  the 
enforcement  of  the  trust  and  a  recovery  of 
their  share  of  the  trust  fund,  where  they  ask 
such  relief  in  case  the  assignment  is  held 
valid.  Lexington  L.,  etc.,  Ins.  Co.  v.  Page,  17 
B.  Mon.  (Ky.)  412,  457,  66  Am.  Dec.  165. 

21.  Matter  of  Wilkinson,  36  Hun  (N.  Y.) 
134;  Matter  of  Strauss,  1  Abb.  N.  Cas. 
(N.  Y.)  402. 

Property  acquired  since  assignment. —  Ex- 
amination of  one  who  has  assigned  for  bene- 
fit of  creditors  need  not  be  restricted  to  prop- 
erty acquired  since  assignment.  Selligman  v. 
Wallach,  67  How.  Pr.  (N.  Y.)  514.  But  sec 
Wilson  Bros.  Woodenware,  etc.,  Co.  v.  Dag- 
gett, 9  N.  Y.  Civ.  Proc.  408,  holding  that  a 
judgment  debtor  having  elected  to  take  under 
an  assignment  for  benefit  of  creditors  can  ex- 
amine the  debtor  in  proceedings  only  as  to 
after-acquired  property. 

Property  passing  by  assignment. —  An  as- 
signor may  be  examined  for  the  purpose  of  as- 
certaining whether  a  certain  trade-mark  does 
or  does  not  pass  under  the  assignment.  Mat- 
ter of  Swezey,  62  How.  Pr.  (N.  Y.)  215. 

22.  Matter  of  Holbrook,  99  N.  Y.  539,  2 
N.  E.  887 ;  Matter  of  Workingmen's  Pub.  As- 
soc., 62  N.  Y.  App.  Div.  604,  71  N.  Y.  Suppl. 
248 ;  Matter  of  Meyer,  29  N.  Y.  App.  Div.  394, 
51  N.  Y.  Suppl.  1054;  Matter  of  Herrmann 
Lumber  Co.,  21  N.  Y.  .^.pp.  Div.  514,  48  N.  Y. 
Suppl.  509 ;  Matter  of  Bryce,  10  Daly  (N.  Y.) 
18,  56  How.  Pr.  (N.  Y.)'  359;  In  ro  Farmer, 
56  N.  Y.  Suppl.  328;  Matter  of  Isidor,  59 
How.  Pr.  (N.  Y.)  98. 

In  New  York  the  examination  is  restricted 
to  search  for  information  in  aid  of  the  assign- 
ment. The  process  cannot  be  used  to  base  an 
attack  on  the  assignment  or  to  aid  the  cred- 


itor in  establishing  his  claim  against  the  as- 
signor. Matter  of  Holbrook,  99  N.  Y.  539,  2 
N.  E.  887 ;  Matter  of  Brown,  10  Daly  (N.  Y.) 
115;  Matter  of  Goldsmith,  10  Daly  (N.  Y.) 
112;  Matter  of  Everit,  10  Daly  (N.  Y.)  99; 
Matter  of  Burtnett,  8  Daly  (N.  Y.)  363. 

In  Pennsylvania  under  the  act  of  March 
24,  1818,  "to  compel  assignees  to  settle  their 
accounts,"  the  court  of  common  pleas  has 
power  to  make  an  order  requiring  the  as- 
signees in  a  voluntary  assignment  for  the 
benefit  of  creditors  to  produce,  and  to  submit 
to  the  inspection  of  a  creditor,  any  books, 
papers,  or  documents  which  are  in  their  pos- 
session and  which  came  to  them  from  the  as- 
signor.   Ingraham  v.  Coxe,  1  Ashm.  (Pa.)  38. 

In  Wisconsin  under  Pev.  Stat.  §  1693&,  and 
also  aside  from  any  statute,  by  virtue  of  his 
relations  to  the  estate  a  creditor  of  an  as- 
signed estate  has  a  right  to  the  examination 
of  the  assignee,  under  oath,  as  to  his  dealings 
with  the  estate,  under  reasonable  restrictions. 
State  V.  Johnson,  103  Wis.  591,  79  N.  W. 
1081,  51  L.  R.  A.  33. 

23.  Dedham  Bank  v.  Richards,  2  Mete. 
(Mass.)  105;  Battles  v.  Fobes,  21  Pick. 
(Mass.)  239.  Compare  Hudson  v.  J.  B. 
Parker  Mach.  Co.,  173  Mass.  242,  53  N.  E. 
867. 

Mere  delay  in  accepting  the  provisions  of  a 
trust  deed  for  the  benefit  of  creditors  will  not 
bar  a  creditor  where  the  deed  fixes  no  time 
for  acceptance.  Beall  v.  Lowndes,  4  S.  C.  258. 
See  also  Tennant  v.  Stonev,  1  Rich.  Eq. 
(S.  C.)  222,  44  Am.  Dec.  2i3,  holding  that 
under  a  trust  deed  for  benefit  of  creditors 
they  may  assent  at  any  time  before  distribu- 
tion if  they  have  done  nothing  inconsistent 
with  the  deed. 

Preferred  creditors  may  claim  under  an  as- 
signment \vithout  signing  or  assenting  to  the 
instrument  of  ast^ignment  wliich  did  not  re- 
quire their  assent.  New  England  Bank  v. 
Lewis,  8  Pick.  (Mass.)  113. 

24.  De  Caters  r.  Le  Rav  de  Chaumont.  2 
Paige  (N.  Y.)  490. 

25.  Repudiation  or  pursuit  of  adverse  rem- 
edy.— Arkansas. — Adler-Coldman  Commission 
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the  attacking  creditor  to  claim  under  the  assignment.^^  Another  line  of  authori- 
ties, however,  holds  that  an  unsuccessful  attack  is  no  bar  to  a  claim  under  the 
assignment  after  the  termination  of  the  attack.^^ 

2.  Claims  Provable  —  a.  In  General.  In  the  absence  of  statutory  provisions 
to  the  contrary  only  such  as  are  creditors  at  the  time  of  an  assignment  for  the 
benefit  of  creditors  can  claim  thereunder.^    Claims  omitted  from  the  instrument 


Co.  V.  Peoples'  Bank,  65  Ark.  380,  46  S."W. 
536. 

Colorado. —  Beifeld  v.  Martin,  4  Colo.  App. 
578,  37  Pac.  32. 

Indiana. —  Combs  v.  Union  Trust  Co.,  146 
Ind.  688,  46  N.  E.  16. 

Massachusetts. —  New  England  Bank  v. 
Lewis,  8  Pick.  (Mass.)  113. 

Michigan. — Parwell  v.  Myers,  59  Mich.  179, 
26  N.  W.  328. 

Missouri. — Valentine  v.  Decker,  43  Mo.  583. 

'New  Hampshire. —  Fellows  v.  Creenleaf,  43 
N.  H.  421, 

Pennsylvania. —  Geist's  Appeal,  104  Pa.  St. 
351;  Williams'  Appeal,  101  Pa.  St.  474. 

Tennessee. —  Farquharson  v.  McDonald,  2 
Heisk.   (Tenn.)  404. 

Texas. —  Moody  v.  Templeman,  23  Tex.  Civ. 
App.  374,  56  S.  W.  588. 

Vermont. —  Therasson  v.  Hickok,  37  Vt. 
454. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  871. 

Property  not  covered  by  assignment. —  A 
creditor  may  pursue  remedies  against  the 
debtor's  property  not  covered  by  the  assign- 
ment without  forfeiting  his  rights  under  the 
assignment.  Miller  v.  Bvers,  99  Va.  163,  37 
S.  E.  782.  See  also  Pattv  Joiner  Co.  v.  Sher- 
man City  Bank,  (Tex.  Civ.  App.  1897)  41 
S.  W.  173,  holding  that  attachment  of  prop- 
erty exempted  from  an  assignment  is  riot  of 
itself  an  election  by  the  attaching  creditor 
not  to  take  by  the  assignment. 

Recovery  of  judgment. —  A  creditor,  by 
merging  his  claim  in  judgment  after  an  as- 
signment by  his  debtor  for  benefit  of  credit- 
ors, does  not  lose  his  right  to  file  his  claim 
with  the  assignee  and  share  in  the  assets. 
Kichmond  Second  Nat.  Bank  v.  Townsend, 
114  Ind.  534,  17  N.  E.  116. 

26.  Attacking  assignment.—  Georgia. — 
Wright  V.  Zeigler,  70  Ga.  501. 

Kentucky. —  Vernon  v.  Morton,  8  Dana 
(Ky.)  247. 

New  York. —  Compare  Mills  v.  Parkhurst, 
126  N.  Y.  89,  26  N.  E.  1041,  36  N.  Y.  St.  512, 
13  L.  E.  A.  472. 

Oregon. —  Kerslake  v.  Brower,  etc..  Lumber 
Co.,  (Oreg.  1901)  66  Pac.  437. 

Tennessee. —  O'Bryan  v.  Glenn,  91  Tenn. 
106,  17  S.  W.  1030,  30  Am.  St.  Rep.  862. 

Texas. —  Lovenberg  v.  National  Bank,  67 
Tex.  440,  2  S.  W.  874,  .5  S.  W.  816. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  872. 

27.  Unsuccessful  attack. — Alabama. — Jones 
V.  Burgess,  115  Ala.  700,  19  So.  851. 

Iowa. —  Matter  of  Hobson,  81  Iowa  392,  46 
N.  W.  1095,  11  L.  R.  A.  255. 

Massachusetts. —  New  England  Bank  v. 
Lewis,  8  Pick.  (Mass.)  113. 
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Minnesota. —  Matter  of  Van  Norman,  41 
Minn.  494,  43  N.  W.  334. 

Missouri. —  Eppright  v.  Kauffman,  90  Mo. 
25,  1  S.  W.  736. 

New  York. —  Sternfeld  v.  Simonson,  44  Hun 
(N.  Y.)  429;  Jewett  v.  Woodward,  1  Edw. 
(N.  Y.  )  195. 

Virginia. —  Clark  v.  Ward,  12  Gratt.  (Va.) 
440. 

Washington. — i^nderson  v.  Risdon-Cahn  Co., 
13  Wash.  494,  43  Pac.  337. 

United  States. —  A  suit  on  a  note  secured 
by  an  assignment  for  the  benefit  of  creditors 
which  is  not  prosecuted  to  final  judgment  is 
not  a  waiver  of  the  benefit  of  the  assignment. 
Clark  V.  Gibbonev,  3  Hughes  (U.  S.)  391,  5 
Fed.  Cas.  No.  2,821. 

28.  Creditors  at  time  of  assignment. — Ala- 
bama.—  Danner  v.  Brewer,  69  Ala.  191. 

Colorado. — An  assessment  on  a  stockholder, 
made  after  his  assignment  for  creditors,  is 
provable  as  a  claim  against  the  assigned  es- 
tate, the  corporation's  debts  having  been  con- 
tracted and  its  insolvency  accruing  prior  to 
the  assignment.  Hill  v.  Graham,  11  Colo. 
App.  536,  53  Pac.  1060. 

Connecticut. —  Though  no  part  of  a  claim 
presented  against  an  insolvent  estate  is  due, 
still,  it  being  fixed  and  certain  and  bearing 
interest,  it  is  a  proper  subject  of  allowance. 
Robinson's  Appeal,  63  Conn.  290,  28  Atl.  40. 

Minnesota. —  Wilder  v.  Peabody,  37  Minn. 
248,  33  N.  W.  852. 

New  Jersey. — Where  a  covenant  against  en- 
cumbrances has  been  broken  before  an  as- 
signment by  the  grantor,  though  the  amount 
of  the  claim  is  not  ascertained  till  after  the 
assignment,  yet,  if  it  is  fixed  in  time  for  the 
grantee  to  exhibit  it  within  the  time  limited 
by  the  statute,  it  will  be  received.  Stewart  v. 
Drake,  9  N.  J.  L.  139. 

New  York. —  Rome  Exch.  Bank  -y.  Fames, 
4  Abb.  Dec.  (N.  Y.)  83,  1  Keyes  (N.  Y.)  588. 

Pennsylvania. —  Weinmann's  Estate,  164 
Pa.  St.  405,  35  Wkly.  Notes  Cas.  (Pa.)  321, 
30  Atl.  389;  Jordan's  Appeal,  107  Pa.  St.  75. 

South  Carolina. —  Ragsdale  v.  Winnsboro 
Bank,  45  S.  C.  575,  23  S.  E.  947. 

West  Virginia. —  The  holder  of  a  judgment 
based  on  an  injunction  bond,  payable  on  a 
specified  contingency,  and  given  before  the 
execution  of  a  deed  fraudulent  as  a  prefer- 
ence of  creditors,  and  which  stands  for  the 
benefit  of  all  creditors,  is  a  creditor  entitled 
to  share,  though  the  judgment  on  the  bond 
was  not  recovered  until  after  the  making  of 
such  deed.  Cumberland  First  Nat.  Bank  v. 
Parsons,  45  W.  Va.  688,  32  S.  E.  271. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  875. 

No  private  agreement  between  an  assignee 
and  one  of  his  assignors  will  authorize  the 
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of  assignment  by  mistake  may  be  paid  by  the  assignee  out  of  the  funds  of  the 
assigned  estate. 

b.  Claims  Fop  Rent.  Rent  owed  by  the  assignor  at  the  date  of  the  assignment 
may  be  allowed  but  rent  accruing  after  the  date  of  the  assignment  is  not 
provable  as  a  debt  or  claim  against  the  estate,^^  unless  the  assignee  elects  to  enter 
under  the  lease.^^ 

e.  Claims  of  Indorsers.  The  holder  of  a  promissory  note  on  which  the 
indorser's  liabiUty  is  absohite  can  prove  the  whole  debt  against  the  assignment  of 
maker  and  indorser  for  the  benefit  of  creditors.^    A  prior  partial  payment  by 


allowance  in  his  final  account  of  a  claim 
which  would  be  unauthorized  under  the  as- 
signment.   Clark  V.  Stanton,  24  Minn.  232. 

Promise  without  consideration. —  A  prom- 
ise by  a  husband  to  pay  his  wife  certain 
money,  being  without  consideration,  cannot 
be  included  in  the  debts  of  the  husband  on 
assignment.  Farmers',  etc.,  Nat.  Bank  v, 
Jenkins,  65  Md.  245,  3  Atl.  302. 

Ultra  vires  acts  of  corporation. —  The  fact 
that  a  corporation  may  not  have  been  author- 
ized to  deal  in  certain  goods  does  not  justify 
an  assignee  for  creditors  of  the  corporation 
in  refusing  payment  for  such  goods ;  the  goods 
themselves,  or  proceeds  therefrom,  forming 
a  part  of  the  estate.  Re  Pendleton  Hardware 
Co.,  24  Oreg.  330,  33  Pac.  544. 

29.  Claims  omitted  by  mistake. —  Guittard 
V.  Robinson,  29  Nebr.  400,  45  N.  W.  476.  See 
also  Griffin  v.  Macaulay,  7  Gratt.  (Va.)  476, 
holding  that  a  creditor  of  the  grantor  in  a 
deed  to  secure  creditors  may  show  that  his 
debt  was  intended  to  be  secured  under  a  pro- 
vision made  for  another  creditor. 

Mistake  in  description. —  Where  a  debt  in- 
tended to  be  secured  by  a  deed  of  trust  is  not 
correctly  described  in  the  deed,  the  creditor, 
by  identifying  it,  may  recover  it  of  the  trust 
fund,  v:hile  that  remains.  Allmand  v.  Rus- 
sell, 40  N.  C.  183.  See  also  Commercial 
Bank  v.  Clapier,  3  Rawle  (Pa.)  335. 

Payment  from  surplus. —  If  there  is  a  sur- 
plus the  creditors  not  provided  for  in  the  as- 
signment are  entitled  to  payment  therefrom. 
Skipwith  V,  Cunningham,  8  Leigh  (Va.)  271, 
31  Am.  Dec.  642.  See  also  Price  v.  Mer- 
chants' Bank,  29  Md.  369. 

30.  Kent  due  at  assignment. — Ex  p.  Hough- 
ton, 1  Lowell  (U.  S.)  554,  12  Fed.  Cas.  No. 
6,725. 

Damages  for  breach  of  lease. —  Where  an 
assignee  elects  not  to  accept  a  lease-  as  an 
asset  of  an  estate,  the  claim  for  damages  for 
breach  of  its  terms,  while  not  entitled  to  pri- 
ority over  other  debts  of  the  assignor,  may 
be  proven  and  paid  like  the  other  debts. 
Smith  V.  Goodman,  149  111.  75,  36  N.  E.  621. 

31.  Rent  subsequently  accruing. —  Illinois. 
—  Smith  V.  Goodman,  149  111.  75,  36  N.  E. 
621. 

Maryland  — YLoYwitz  v.  Davis,  16  Md.  313. 
Massachusetts.— J)eime    v.    Caldwell,  127 
Mass.  242. 

Minnesota. —  Wilder  v.  Peabody,  37  Minn. 
248,  33  N.  W.  852. 

Okio. —  An  assignment  does  not  terminate 
a  lease  belonging  to  the  assignor,  nor  dis- 
charge the  obligations  of  the  lessee,  but  the 


lessor  is  entitled  to  have  his  claim  for  rent 
allowed  by  the  assignee,  so  that  it  may  par- 
ticipate, in  its  proper  order,  in  the  trust 
fund;  and  it  is  not  a  valid  objection  to  such 
allowance  or  participation  that  the  rent,  or 
any  part  of  it,  is  not  then  due.  Wilder  v. 
McDonald,  63  Ohio  St.  383,  59  N.  E.  106. 

Pennsylvania. —  Weinmann's  Estate,  164 
Pa.  St.  405,  35  Wkly.  Notes  Cas.  (Pa.)  321, 
30  Atl.  389;  Matter  of  Snyder,  8  Phila.  (Pa.) 
302. 

United  States. —  In  re  Commercial  Bulletin 
Co.,  2  Woods  (U.  S.)  220,  6  Fed.  Cas.  No. 
3,060,  8  Chic.  Leg.  N.  330,  1  Pa.  L.  J.  176, 
14  Nat.  Bankr.  Reg.  286,  3  N.  Y.  Wkly.  Dig.  12. 

32.  As  to  election  of  assignee  to  enter  un- 
der lease  see  supra,  XII,  D.  1. 

33.  Reals  v.  Mayher.  174  Mass.  470,  54 
N.  E.  857,  75  Am.  St.  Rep.  367;  National 
Bank  v.  Porter,  122  Mass.  308;  Matter  of 
Bicknell,  31  Misc.  (N.  Y.)  302,  64  N.  Y. 
Suppl.  360;  In  re  Pulsifer,  9  Biss.  (U.  S.) 
487,  14  Fed.  247 ;  Downing  v.  Traders'  Bank, 
2  Dill.  (U.  S.)  136,  7  Fed.  Cas.  No.  4,046,  11 
Nat.  Bankr.  Reg.  371;  Ex  p.  Harris,  2  Lowell 

(U.  S.)  568,  11  Fed.  Cas.  No.  6,109,  16  Nat. 
Bankr.  Reg.  432;  In  re  Souther,  2  Lowell' 

(U.  S.)  320,  22  Fed.  Cas.  No.  13,184,  9  Nat. 
Bankr.  Reg.  502;  Ex  p.  Wildman,  1  Atk.  109; 
Ex  p.  Turquand,  3  Ch.  D.  445,  45  L.  J.  Bankr. 
153 ;  Ex  p.  Tayler,  1  De  G.  &  J.  302,  3  Jur. 
N.  S.  753,  26  L.  J.  Bankr.  58,  5  Wkly.  Rep. 
669,  58  Eng.  Ch.  234;  In  re  Oriental  Com- 
mercial Bank,  L.  R.  6  Eq.  582.  See  also  In  re 
Sherry,  101  Wis.  11,  76  N.  W.  611,  holding 
that  where  an  assignor  for  creditors  is  con- 
tingently liable  as  indorser  on  commercial 
paper  which  is  not  due  at  the  time  of  his  as- 
signment, but  becomes  due  during  the  pend- 
ency of  the  assignment  proceedings,  the  cred- 
itor may  prove  such  claim  when  it  becomes 
due  and  share  in  all  subsequent  dividends. 
But  see  Farmers'  Bank  r.  Gilpin,  1  Del.  Ch. 
409,  holding  that  an  indorser  of  a  note, 
though  his  liability  has  been  fixed  by  protest, 
is  not  entitled  as  a  creditor  to  a  share  of  tlie 
estate  of  the  maker  under  an  assiginnent  for 
the  benefit  of  creditors. 

A  surety  on  a  guardian's  bond,  though  he 
has  paid,  his  liability,  is  not  entitled  to  share 
in  an  assignment  made  by  tlie  g\iardian  before 
breach  of  •  the  bond.  Chui  ch  s  IVtiti^n,  16 
R.  I.  231,  14  Atl.  874.  But  see  Tx^ll/.  s  Instate, 
133  Pa.  St.  77,  19  Atl.  303.  hdlding  that  in 
the  distribution  of  an  insolvent  estate  by  the 
assignee,  the  sureties  of  the  assignor,  on  an 
otlicial  bond  on  which  they  have  been  com- 
pelled to  pay  a  deficit  in  his  accounts,  are 
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the  maker  of  the  note  of  course  diminishes  the  dividend  allowed  on  the 
claim.^* 

3.  Presentation,  Contest,  and  Allowance  —  a.  Presentation  —  (i)  Notice  to 
Pmesent.  Where  the  assignee  is  required  to  give  formal  notice  to  creditors  to 
present  claims,  claims  are  not  barred  until  such  notice  is  given  in  strict  com- 
pliance with  requirements.^^ 

(ii)'  Manner  of  Presentation.  Statutory  requirements  as  to  the  manner  of 
presentation  of  a  claim  must  be  observed.^^ 

(ill)  Time  of  Presentation  Creditors  must  present  their  claims  against 
the  assigned  estate  within  the  time  prescribed  by  statute  ^'  or  the  instrument  of 
assignment,^^  or  be  barred  from  participation  in  dividends  until  after  payment  of 
all  claims  presented  within  such  time/^  unless  the  time  of  presentation  has  been 


entitled  to  be  subrogated  to  the  rights  of  the 
obligee  in  the  bond. 

34.  Beals  v.  Mayher,  174  Mass.  470,  54 
N.  E.  857,  75  Am.  St.  Rep.  367;  Sohier  v. 
Loring,  6  Cush.  (Mass.)  537. 

35.  Illinois. —  National  Bank  v.  Chicago 
First  Nat.  Bank,  37  111.  App.  296. 

loioa. —  The  right  of  a  creditor  to  except 
to  allowances  to  other  creditors,  limited  by 
statute  to  three  months  after  filing  of  the 
list  of  allowances  by  the  assignee,  of  which 
he  must  give  prescribed  notice,  may  be  exer- 
cised more  than  three  months  after  the  al- 
lowances are  filed  where  the  prescribed  no- 
tic-e  has  not  been  given.  Matter  of  Cadwell's 
Bank,  89  Iowa  533,  56  N.  W.  672.  See  also 
Lacey  v.  Newcomb,  95  Iowa  287,  63  N.  W. 
704. 

Kansas. —  Myers  v.  Board  of  Education,  51 
Kan.  87,  32  Pac.  658,  37  Am.  St.  Rep.  263. 

Nebraska. —  Elwood  v.  Marsh,  31  Nebr.  134, 
47  N.  W.  639. 

New  Jersey. —  Matter  of  Elmer,  60  N.  J. 
Eq.  343,  46  Atl.  206;  Morehead  v.  New  York 
Metropolitan  Nat.  Bank,  41  N.  J.  Eq.  664,  7 
Atl.  643. 

New  York. —  Ludington's  Petition,  5  Abb. 
N.  Cas.  (N.  y.)  307.  See  also  Matter  of 
Schaller,  62  How.  Pr.  (N.  Y.)  40,  holding 
that  a  referee's  report  upon  the  claims  of 
creditors  under  an  assignment  for  their  benefit 
cannot  be  confirmed  where  no  notice  to  cred- 
itors to  produce  their  claims  was  given  as 
prescribed  by  rule  of  court. 

See  4  Cent.  Dig;  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  885. 

Manner  of  notice. —  In  New  York,  where  an 
accounting  in  the  supreme  court  is  substi- 
tuted for  one  under  a  general  assignment  act, 
it  is  proper  that  the  same  rules  providing 
for  advertising  for  claims,  and  notice  to 
creditors,  should  be  followed.  Dickinson  v. 
Earle,  31  N.  Y.  App.  Div.  236,  52  N.  Y.  Suppl. 
615. 

Service  by  mail. —  Service  of  notice  to  cred- 
itors to  produce  their  claims  under  an  as- 
signment for  their  benefit  cannot  be  made 
by  mail  without  authority  from  the  court. 
Matter  of  Schaller,  62  How.  Pr.  (N.  Y.) 
40.  ' 

36.  Garner  v.  Fry,  (Iowa  1898)  73  N.  W. 
1079;  McKindley  v.  Nourse,  67.  Iowa  118,  24 
N.  W.  750;  Detroit  Third  Nat.  Bank  v.  Haug, 
82  Mich.  607,  47  N.  W.  33,  11  L.  R.  A.  327; 
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Mitchell  V.  Powers,  17  Oreg.  491,  21  Pac. 
451. 

Mailing  claim. —  In  New  York  sending  a 
claim  to  an  assignee  by  mail  is  a  sufficient 
presentation.  Matter  of  Wiltse,  5  Misc. 
(N.  Y.)  105,  25  N.  Y.  Suppl.  733. 

Service  on  assignee's  attorney. —  It  is  com- 
petent for  an  assignee  to  accept  service  of  a 
claim  on  his  attorney,  and  if  he  does  so,  and 
reports  the  claim  to  the  court,  he  is  estopped 
to  deny  the  validity  of  the  service.  In  re 
Marley,  7  N.  J.  L.  J.  48. 

37.  Computation  of  time. —  The  day  on 
which  an  assignment  is  made  is  to  be  ex- 
eluded  in  computing  in  what  time  creditors 
are  to  file  their  claims.  Pearpoint  v.  Gra- 
ham, 4  Wash.  (U.  S.)  232,  19  Fed.  Cas.  No. 
10,877.  In  Iowa  the  three  months  allowed  by 
Iowa  Code  (1873),  §§  2119,  2126,  in  which 
creditors  may  file  claims  against  an  insolvent 
debtor,  begin  to  run  from  the  first  publica- 
tion of  the  notice  of  assignment,  and  not 
from  the  time  of  mailing  notice  to  the  cred- 
itor. Scott  V.  Thomas,  94  Iowa  442,  62  N.  W. 
790.  In  New  Hampshire  the  assignment  does 
not  take  effect  until  "delivered,  and  a  creditor's 
proof  of  claim  is  seasonably  made,  if  filed 
within  six  months  of  the  delivery,  although 
the  assignment  was  executed  and  sworn  to  be- 
fore delivery.    Hill  v.  Rolfe,  61  N.  H.  351. 

Preference  of  claim. —  Though  the  statute 
requires  the  claim  to  be  filed  in  three  months, 
an  application  to  have  a  claim  duly  filed  pre- 
ferred may  be  made  later.  Matter  of  Knapp, 
101  Iowa  488,  70  N.  W.-626. 

38.  Time  prescribed  by  deed. — Phenix  Bank 
V.  Sullivan,  9  Pick.  (Mass.)  410.  But  see 
Peck  V.  Stimpson,  20  Pick.  (Mass.)  312,  hold- 
ing that  a  creditor  who  became  a  party  to 
an  assignment  after  the  first  dividend  was 
paid,  but  before  the  second  was  declared,  is 
entitled  to  the  full  amount  of  the  first  divi- 
dend if  the  assignees  have  unappropriated 
funds  enough  to  enable  them  to  make  such 
payment  without  disturbing  the  first  divi- 
dend paid. 

39.  Time  prescribed  by  statute. —  Illinois. 
—  Rassieur  v.  Jenkins,  170  111.  503,  48  N.  E. 
976;  Snydacker  v.  Swan  Land,  etc.,  Co.,  154 
111.  220,  40  N.  E.  466 ;  Kean  v.  Lowe,  147  111. 
564,  35  N.  E.  350;  Suppiger  v.  Seybt,  23  111. 
App.  468.  Compare  Joliet  Nat.  Bank  v. 
O'Donnell,  165  111.  32,  45  N.  E.  984. 

Iowa  —  Budd  v.  King,  83  Iowa  97,  48  N.  W. 
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extended  by  the  conrt,^  or  a  sufficient  excuse  for  the  delay  in  presentation  is 
made."^^ 

b.  Contest  of  Claims  —  (i)  Who  Ma  y  Contest.  As  a  general  rule  all  par- 
ties in  interest  have  a  standing  to  resist  the  allowance  of  claims  in  an  assignment.^^ 


975;  Carter  v.  Lee,  82  Iowa  26,  47  N.  W. 
1014;  Loomis  v.  Griffin,  78  Iowa  482,  43 
K  W.  296;  Conlee  Lumber  Co.  v.  Meyer,  74 
Iowa  403,  38  N.  W.  117;  Smith  v.  Wheeler, 
58  Iowa  659,  12  N.  W.  626;  Matter  of  Holt, 

45  loAva  301.  Compare  Brooke  V.  King,  111 
Iowa  607,  82  N.  W.  1021. 

Kansas. —  Barton  v.  Sticher,  5  Kan.  App. 
577.  48  Pac.  920. 

Michigan. — Under  How.  Stat.  (Mich.)  c.  303, 
a  creditor  who  establishes  his  claim  after  the 
payment  of  a  dividend  to  other  creditors  is 
entitled  to  be  placed  on  a  footing  of  equality 
with  other  creditors,  and  to  have  his  propor- 
tion of  the  dividend  already  declared  paid 
out  of  the  surplus  in  the  assignee's  hands 
before  the  declaration  of  any  further  divi- 
dend. Farwell  v.  Myers,  66  Mich.  678,  33 
N.  W.  760. 

Nebraska. —  Commercial  Nat.  Bank  v.  Lipp, 

46  Nebr.  595,  65  N.  W.  777;  Clendenning  v. 
Perrine,  32  Nebr.  155,  49  N.  W.  334. 

Neio  Hampshire. — Nichols  v.  Cass,  65  N.  H. 
212,  23  Atl.  430;  Tucker  v.  Beaeham,  65 
N.  H.  119,  18  Atl.  234. 

NeiD  Jersey. —  New  York  Metropolitan  Nat, 
Bank  v.  Morehead,  38  N.  J.  Eq.  493 ;  Matter 
of  Fogg,  37  N.  J.  Eq.  238;  Ellison  v.  Lindsley, 
33  N.  J.  Eq.  258. 

Neio  York. — A  creditor  may  file  a  claim 
with  the  assignee  after  distribution  and  be- 
fore final  decree.  Matter  of  Bowlby,  34  Misc. 
(N.  Y.)  311,  69  N.  Y.  Suppl.  783.  Compare 
Matter  of  Carter,  21  N.  Y.  App.  Div.  118,  47 
N.  Y.  Suppl.  383. 

Ohio. — A  creditor  who  does  not  present  his 
claim  prior  to  the  payment  of  a  dividend  and 
within  six  months  after  publication  of  the 
notice  of  assignment  may  afterward  present 
his  claim  and  receive  a  dividend  thereon 
equal  to  that  paid  to  other  creditors,  in  case 
there  is  money  or  assets  remaining  in  the 
hands  of  the  assignee  sufficient  to  make  such 
payment.  Carpenter  v.  Dick,  41  Ohio  St. 
295;  Owens  v.  Ramsdell.  33  Ohio  St.  439. 

Texas. —  Lovenberg  v.  National  Bank,  67 
Tex.  440,  2  S.  W.  874,  5  S.  W.  816;  Wynne 
V.  Simmons  Hardware  Co.,  67  Tex.-  40,  1 
S.  W.  568. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  8g2. 

40.  Extension  of  time. —  Nichols  v.  Cass, 
65  N.  H.  212,  23  Atl.  430;  Tucker  v.  Beaeham, 
65  N.  H.  119,  18  Atl.  234;  Matter  of  Elmer, 
60  N.  J.  Eq.  343,  46  Atl.  206;  New  York 
Metropolitan  Nat.  Bank  v.  Morehead,  38  N.  J. 
Eq.  493. 

41.  Excuse  for  delay. —  loioa. —  Scott  v. 
Thomas,  94  Iowa  442,  62  N.  W.  790. 

Michigan. —  Farwell  Myers,  64  Mich.  234, 
31  N.  W.  128. 

Missouri. —  National  Bank  of  Commerce  v. 
Kipley,  161  Mo.  126,  61  S.  W.  587;  Maverick 
V.  Heard,  99  Mo.  581,  12  S.  W.  892;  Fourth 


Nat.  Bank  v.  Scudder,  15  Mo.  App.  463;  Mat- 
ter of  Joseph  Uhrig  Brewing  Co.,  11  Mo. 
App.  387. 

Nebraska. —  Elwood  v.  Marsh,  31  Nebr.  134, 
47  N.  W.  639. 

New  York. —  Downey  v.  May,  19  Abb.  N. 
Cas.  (N.  Y.)  177. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  884. 

The  fact  that  the  claim  is  in  litigation  is 
no  excuse  for  failure  to  present  it  in  time, 
H.  B.  Claflin  Co.  v.  Kelley,  169  111.  20,  48 
N.  E.  176. 

Loss  in  mail. —  Equity  will  not  relieve 
against  the  statute  of  limitations,  in  favor  of 
a  creditor  who  failed  to  discover  for  several 
months  that  his  claim  had  miscarried  in 
transmission  by  mail.  Smith  v.  Wheeler,  58 
Iowa  659,  12  N.  W.  626.  See  also  Conlee 
Lumber  Co.  v.  Meyer,  74  Iowa  403,  38  N.  W. 
117;  Ellison  v.  Lindsley,  33  N.  J.  Eq.  258. 

42.  Colorado. —  An  assignee  may  except  to 
a  claim  on  behalf  of  the  creditors,  though  not 
a  creditor  himself.  Beifeld  v.  Martin,  4  Colo. 
App.  578,  37  Pac.  32. 

Illinois. —  An  assignee  and  creditors  who 
have  proved  their  claims  may  object  to  the 
allowance  of  another  claim.  Dreyfus  v.  Union 
Nat.  Bank,  164  111.  83,  45  N.  E.  408.  See  also 
Seiter  v.  Mowe,  182  111.  351,  55  N.  E.  526. 

Iowa. —  Where  the  assignee's  report  shows 
that  a  claim  was  filed  after  the  expiration  of 
three  months  from  the  publication  of  notice, 
it  is  the  duty  of  the  assignee  to  resist  the 
allowance  of  such  claim,  as  filed  within  that 
time,  though  no  objection  was  made  at  the 
time  it  was  filed.  Conlee  Lumber  Co.  v. 
Meyer,  74  Iowa  403.  38  N.  W.  117. 

Kentucky. —  McNamara  v.  Schwaniger,  20 
Ky.  L.  Rep.  1667,  49  S.  W.  1061. 

Maryland. —  Luckemeyer  v.  Seltz,  61  Md. 
313;  Reiff  v.  Eshleman,  52  Md.  582;  Mackin- 
tosh V.  Corner,  33  Md.  598;  Starr  v.  Dugan, 
22  Md.  58. 

Pennsylvania. —  Wright's  Estate,  182  Pa. 
St.  90,  38  Atl.  151;  Jordan's  Appeal,  107  Pa, 
St.  75. 

United  States. — An  assignee  may  object  to 
claims  on  the  ground  of  fraud  or  want  of 
consideration.  Whetmore  i\  ]\Iurdock,  3 
Woodb.  &  M.  (U.  S.)  380,  29  Fed.  Cas.  No, 
17,509. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  890. 

Agreement  not  to  contest. —  ^^liero  the 
claim  of  a  creditor  is  excepted  to.  such  cred- 
itor cannot  object  that  the  exceptant  has  no 
right  to  so  object  because,  in  consideration  of 
a  dividend  in  advance  to  him  by  the  assignee, 
he  agreed  with  the  assignee  to  waive  his  riglit 
to  except  to  the  claims  of  otlicr  creditors. 
Lippincott  v.  Snowden,  48  N,  J.  Eq.  257,  22 
Atl.  194. 

Waiver  of  objections. —  After  going  to  trial 
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Usury  will  be  disallowed  even  though  the  point  is  made  by  one  who  is  adjudged 
to  have  no  valid  claim.^^ 

(ii)  Hearing  and  Determination.  Under  a  statute  which  gives  each  cred- 
itor of  an  insolvent  who  has  made  an  assignment  the  right  to  contest  the  claims 
of  every  other  creditor,  the  validity  of  a  lien  given  by  the  debtor  in  fraud  of  his 
creditors  may  be  inquired  into  in  such  contest.^ 

e.  Allowance  of  Claims  —  (i)  In  General.  A  statutory  power  given  to  an 
assignee  to  adjust  and  allow  demands  against  the  estate  of  the  assignor  is  a  power 
to  adjust  according  to  law.^^ 

(ii)  Decision.  The  decision  of  the  assignee  in  adjusting  claims  against  the 
estate  is  generally  made  final  by  statute  unless  appealed  from/^ 

(ill)  Review.  The  method  pointed  out  by  statute  for  the  review  of  the 
decision  of  the  assignee  on  the  allowance  or  disallowance  of  a  claim  must  be 
observed/^ 

4.  Distribution  and  Priorities  —  a.  Proceedings  For  Distribution  —  (i)  Par- 
ties. All  the  creditors  must  be  made  parties  to  a  bill  for  an  account  to  fix  the 
amount  of  a  trust  fund  for  creditors.^ 


on  exceptions  to  a  claim,  claimant  cannot 
object  that  his  adversary  has  no  standing  to 
except  to  the  claim.  Crandall  v.  Carey-Lom- 
bard Lumber  Co.,  164  111.  474,  45  N.  E.  988. 

43.  Hill  V.  Cornwall,  95  Kv.  512,  16  Ky. 
L.  Rep.  97,  26  S.  W.  540. 

44.  Union  Trust  Co.  v.  Trumbull,  (111. 
1890)  23  N.  E.  355.  See  also  Moore  v.  Wil- 
liamson, 44  N.  J.  Eq.  496,  15  Atl.  587,  1 
L.  R.  A,  336,  holding  that  on  exceptions  to  a 
claim  the  validity  of  a  chattel  mortgage  upon 
which  the  claim  is  founded  may  be  deter- 
mined. 

Burden  of  proof. —  On  the  hearing  of  ex- 
ceptions to  a  claim,  the  burden  of  proof  is  on 
claimant  to  establish  the  claim.  Crandall  v. 
Carey-Lombard  Lumber  Co.,  164  111.  474,  45 
N.  E.  988;  Rippelmeyer  v.  P.  Hanson  - Hiss 
Mfg.  Co.,  90  Md.  386,  45  Atl.  529.  See  also 
Matter  of  Jeselson,  10  Daly  (K  Y.)  104. 

Docketing  of  contest. —  In  Illinois  a  con- 
test on  a  claim  need  not  be  docketed  un- 
der the  general  title  of  the  assignment  pro- 
ceedings, but  may  be  docketed  as  a  separate 
proceeding.  Crandall  v.  Carey-Lombard  Lum- 
ber Co.,  164  111.  474,  45  N".  E.  988. 

A  judicial  finding  that  a  claim  is  valid  pre- 
cludes the  assignee  from  resisting  its  pay- 
ment on  the  ground  that  it  was  not  properly 
fled.  Brooke  v.  King,  111  Iowa  607,  82  N.  W. 
1021. 

45.  Board  St.  Louis  Public  Schools  v.  Broad- 
way Sav.  Bank,  12  Mo.  App.  104  {affirmed  in 
84  Mo.  56].  See  also  Matter  of  Carter,  98 
Iowa  261,  67  N.  W.  239,  holding  that  the 
distribution  should  be  made  in  accordance 
with  the  legal  rights  of  the  creditors;  and 
the  fact  that  one  does  not  petition  specially 
for  a  separate  dividend  from  the  estate  of  a 
firm  and  of  its  members,  to  which  he  is  en- 
titled, or  files  his  claim  against  the  partner- 
ship only,  where  all  are  covered  by  the  same 
assignment,  does  not  relieve  the^  court  of 
the  duty  of  ordering  such  dividends  paid  him 
as  his  proof  entitles  him  to  receive. 

An  assignee  has  no  power  to  disallow  a 
valid  claim  against  the  assignor  for  the  rea- 
son that  the  owner  of  the  claim  has  com- 
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mitted  a  fraud  upon  another  creditor,  Kohn 
V.  Hine,  7  Kan.  App.  776,  54  Pac.  117. 
The  mere  fabrication  of  written  evidence 

to  support  a  lawful  claim  does  not  destroy 
the  right  to  allowance  of  the  claim  if  it  is 
substantiated  by  other  evidence.  Lippincott 
V.  Snowden,  48  N.  J.  Eq.  257,  22  Atl.  194. 

46.  American  Nat.  Bank  v.  Branch,  57 
Kan.  27,  45  Pac.  88 ;  State  v.  Kansas  Ins.  Co., 
32  Kan.  655,  5  Pac.  190;  Oberlin  Loan,  etc., 
Co.  V.  Kitchen,  8  Kan.  App.  445,  57  Pac.  494. 

In  Missouri  the  assignee's  allowance  is 
likened  to  a  judgment  in  rem  (Eppright  v. 
Kauffman,  90  Mo.  25,  1  S.  W.  736)  and 
merges  the  original  demand  to  the  extent  that 
suit  cannot  be  brought  against  the  debtor  on 
the  original  demand  after  the  assignee  has 
allowed  it  (Elsea  v.  Pryor,  87  Mo.  App. 
157;  Rice  v.  McClure,  74  Mo.  App.  379;  Ken- 
drick  V.  Guthrie  Mfg.  Co.,  60  Mo.  App.  22) . 

47.  In  Kansas  upon  an  appeal  to  the  dis- 
trict court  from  the  decision  of  an  assignee 
the  jurisdiction  of  the  district  court  is  appel- 
late only.  Kohn  v.  Hine,  7  Kan.  App.  776, 
54  Pac.  117. 

In  Missouri  appeals  from  allowances  made 
by  an  assignee  are  governed  by  the  statute  re- 
lating to  appeals  from  justices  of  the  peace. 
Hayward  v.  Graham  Book,  etc.,  Co.,  59  Mo. 
App.  453;  Board  St.  Louis  Public  Schools  v. 
Broadway  Sav.  Bank.  12  Mo.  App.  104 ;  Mat- 
ter of  Joseph  Uhrig  Brewing  Co.,  11  Mo.  App. 
387.  On  appeal  from  the  action  of  an  as- 
signee the  latter  cannot  testify  as  to  the  con- 
tents of  the  claim  originally  presented  before 
him,  as  the  claim  itself  should  be  introduced. 
Real  Estate  Sav.  Inst.  v.  Fisher,  9  Mo.  App. 
593. 

In  Rhode  Island  a  bill  in  equity  is  the 
proper  method  to  enforce  the  allowance  of 
a  creditor's  claim  against  an  assignee,  under 
R.  L  Pub.  Laws  (July  30,  1889),  c.  820,  §§  1, 
3,  providing  for  suits  by  creditors  against  as- 
signees to  test  the  validity  of  disallowed 
claims.  Osborn  v.  Colwell,  17  R.  I.  196,  21 
Atl.  .103. 

48.  Greene  v.  Sisson,  2  Curt.  (U.  S.)  171, 
10  Fed.  Cas.  No.  5,768.    See  also  Conrey  v. 
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(ii)  Appeal.  An  assignee  has  no  beneficial  interest  in  the  funds  reported  for 
distribution,  and  no  standing  as  assignee  to  appeal  from  the  decree  distributing 
thefunds.^^ 

b.  Allowance  of  Interest.  Where  the  assignment  contains  no  restriction  on 
the  subject  interest  is  paid  on  the  claims  if  there  are  sufficient  assets.^*^ 

e.  Priorities  Between  Creditors  —  (i)  In  General.  Where  property  is  held 
in  trust  for  the  benefit  of  creditors  generally,  one  creditor  cannot,  to  the  exclusion 
of  all  others,  secure  the  payment  of  his  debt  where  he  can  establish  no  prior  lien.^^ 

(ii)  Expenses  of  Assignment.  It  is  proper  to  place  the  indebtedness 
incurred  by  the  assignee,  and  his  proper  charges  as  assignee,  paramount  to  the 
claims  of  general  creditors.^^ 

(ill)  Partnership  and  Individual  Creditors.  If  there  be  partnership 
property,  and  also  separate  property  of  a  partner,  the  partnership  debts  are  to  be 


His  Creditors,,  8  La.  Ann.  371,  holding  that 
all  the  creditors,  both  privileged  and  ordi- 
nary, must  be  made  parties  to  the  tableau 
and  notified.  A  separate  tableau  of  distri- 
bution among  a  particular  class  of  creditors 
is  unlawful. 

Cross-bill. —  Where  the  assets  to  be  dis- 
tributed are  the  proceeds  of  sale  of  the  prop- 
erty of  an  insolvent  corporation,  conveyed  by 
general  assignment,  and  sold  under  the  order 
of  the  court  in  a  suit  instituted  by  the  trus- 
tees, the  creditors  having  come  in  and  proved 
their  claims,  no  cross-bill  is  necessary  to  en- 
able the  court  to  distribute  the  money  among 
all  the  creditors,  disregarding  the  preferences 
declared  by  the  assignment.  Lehman  v.  Tal- 
lassee  Mfg.  Co.,  64  Ala.  567. 

49.  Ahl's  Estate,  15  Pa.  Super.  Ct.  224. 
But  see  Clark  v.  Burke,  163  111.  334,  45  K  E. 
235,  holding  that  where  the  assignee  of  an  in- 
solvent estate  is  ordered  by  the  court  to  pay 
a  certain  claim,  and  objects  to  the  order  as 
erroneous,  his  remedy  is  by  appeal  or  writ  of 
error. 

Supersedeas. —  An  appeal  from  an  order  by 
a  county  court  to  an  assignee  to  pay  over  the 
moneys  in  his  hands  to  persons  appointed  by 
creditors  to  receive  them  suspends  further 
proceedings  under  such  order,  and  suspends 
the  effect  of  an  alternative  order  for  com- 
mitment of  the  assignee  for  non-payment. 
People  V.  Prendergast,  117  111.  588,  6  K  E. 
695. 

50.  Matter  of  Duncan,  10  Dalv  (N.  Y.) 
95;  Matter  of  Fay,  6  Misc.  (K  Y.)  462,  27 
N.  Y.  Suppl.  910;  Matter  of  Shipman,  61 
How.  Pr.  (N.  Y.)  515;  Scott  v.  Morris,  9 
Serg.  &  R.  (Pa.)  123;  Lloyd  v.  Prestoti,  146 
U.  S.  630,  13  S.  Ct.  131,  m  L.  ed.  1111. 

A  creditor  who  comes  in  after  a  dividend 
has  been  declared  and  receives  such  dividend 
is  not  entitled  to  interest  thereon.  Peck  v. 
Stimpson,  20  Pick.  (Mass.)  312. 

Assignee  as  creditor. — On  sale  of  real  estate 
by  the  assignee  discharged  of  liens,  under  an 
order  of  the  court,  the  assignee  received  the 
proceeds  in  trust  for  the  lien  creditors ;  the 
balance,  after  payment  of  the  others,  to  be 
distributed  among  the  general  creditors.  It 
Avas  held  that  such  assignee  could  not  hold 
the  money  as  assignee  after  confirmation  of 
the  sale,  and  as  creditor  recover  interest  on 


his  debt  pending  distribution.  Wflhelm's  Es- 
tate, 182  Pa.  St.  281,  37  Atl.  819. 

Where  the  assignment  is  inconsistent  with 
such  interest,  as  where  it  provides  for  all 
debts  as  cash  on  the  day  of  assignment,  with 
provision  for  returning  any  surplus  to  the 
assignor,  no  interest  can  be  allowed  after  the 
assignment.  Home  Say.  Bank  v.  Peirce,  156 
Mass.  307,  31  N.  E.  483.  ' 

51.  Antignance  v.  Georgia  Cent.  Bank,  26 
Miss.  110.  See  also  Mobile  Branch  Bank  v. 
Robertson,  19  Ala.  798,  holding  that  where  a 
debtor  executes  a  trust  deed  to  secure  certain 
of  his  creditors  a  court  of  chancery  will  make 
a  pro  rata  distribution  of  the  proceeds  among 
all  the  creditors  who  are  provided  for,  if  the 
deed  creates  no  preference  among  them. 

A  judgment  obtained  subsequent  to  an  as- 
signment for  the  benefit  of  creditors  has  no 
priority  over  other  claims  existing  before  the 
assignment,  but  not  in  judgment.  McCallie 
V.  Walton,  37  Ga.  611,  95  Am.  Dec.  369. 

Where  chattel  mortgages  by  assignor  are 
void  as  to  assignee,  and  the  mortgagees  file 
their  claims  as  general  creditors,  one  mort- 
gagee is  entitled  to  no  priority  in  dividends 
over  the  others  on  the  ground  that  his  mort- 
gage was  prior  to  the  other  mortgages.  Be- 
suden  v.  Besuden,  57  Ohio  St,  508,  49  N.  E. 
1024. 

52.  Hooven,  etc.,  Co.  v.  Burdette,  51  111. 
App.  115;  ^tna  Nat.  Bank  v.  Shotwell,  13 
N.  Y.  Suppl.  828,  37  N.  Y.  St.  253;  Harper 
V.  Dennis,  17  R.  I.  9,  20  Atl.  96;  Akers  v. 
Rowan,  36  S.  C.  87,  15  S.  E.  350. 

As  to  allowances  to  assignee  see  supra, 
XIII,  D. 

A  creditor  at  whose  suit  property  is  secured 

for  the  benefit  of  all  the  creditors  is  entitled, 
out  of  the  trust  fund,  to  the  expenses  in- 
curred by  him  in  the  suit.  JNIerwin  r.  Ricli- 
ardson,  52  Conn.  223. 

Continuance  of  business. —  When  an  assign- 
ment has  been  made  f(^r  tlie  benefit  of  credit- 
ors, and  an  order  is  made  by  the  probate 
court  authorizing  the  assignee  to  continiu^  the 
business,  a  creditor  who  tliereafter  sells  stock 
to  the  assignee  to  be  used  and  which  is  used 
in  the  prosecution  of  the  business  under  said 
order  is  entitled  to  be  paid  out  of  the  funds 
in  the  hands  of  the  assignee  in  full.  Cin- 
cinnati Ice  Co.  v.  Pfau,  6  Ohio  Dec.  (Re- 
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paid  out  of  the  proceeds  of  the  joint  estate,  and  the  individual  debts  are  to  be 
paid  out  of  the  proceeds  of  the  separate  estate.^^ 

(iv)  Pmeferenges  in  Assignment.    In  jurisdictions  permitting  preferences 
the  assignee,  on  distribution,  must  pay  claims  in  the  order  of  their  preference.^^ 
So  far  as  statutes  do  not  otherwise  provide,  the  benefited  creditor  must  know  of 
the  debtor's  fraudulent  intent,  or  at  least  have  the  means  of  kno"wing,  in  order  to 
render  him  subject  to  attack  of  other  creditors  or  the  assignee.^^ 


print)  969,  5  Cine.  L.  Bui.  710,  9  Am.  L. 
Rec.  306. 

53.  Joint  creditors  have  no  claim  on  the 
fund  arising  from  the  separate  estate  until 
the  individual  debts,  are  satisfied;  and  sepa- 
rate creditors  can  only  seek  payment  out  of 
the  surplus  of  the  partnership  effects  after 
the  satisfaction  of  the  joint  liability. 

/Minois.— Preston  v.  Colby,  117  111.  477, 
4  N.  E.  375;  Rainey  v.  Nance,  54  111.  29; 
Pahlman  v.  Graves,  26  111.  405;  Weil  v. 
Jaeger,  73  111.  App.  271. 

Iowa. —  Matter  of  Cadwell's  Bank,  89  Iowa 
533,  56  N.  W.  672;  Budd  v..  King,  83  Iowa 
97,  48  K  W.  975;  Miller  v.  Clarke,  37 
Iowa  325;  Switzer  v.  Smith,  35  Iowa  269. 

Maryland  — Dodge  v.  Doub,  8  Gill  (Md.) 
16. 

New  Jersey. —  Scull  v.  Alter,  16  N.  J.  L. 
147. 

Neio  York. —  Where  an  individual  assigns 
for  the  benefit  of  individual  creditors  and 
also  the  creditors  of  a  firm  to  which  he  be- 
longs all  share  equally.  Mills  v.  Parkhurst, 
9  N.  Y.  Suppl.  109,  30  N.  Y.  St.  138. 

Pennsylvania. —  Houseal's  Appeal,  45  Pa. 
St.  484. 

Rhode  Island. —  Colwell  v.  Weybosset  Nat. 
Bank,  16  P.  I.  288,  15  Atl.  80,  17  Atl.  913. 

United  States.— Drake  v.  Taylor,  6.  Blatchf . 
(U.  S.)  14,  7  Fed.  Cas.  No.  4.067. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  921. 

A  claim  will  be  allowed  against  the  part- 
nership assignment  if  really  a  firm  debt, 
though  in  form  the  debt  of  the  individual 
members.  Green  v.  Walker,  5  Del.  Ch.  26; 
Union  Nat.  Bank  v.  Dreyfus,  61  IlL  App. 
323. 

Where  there  are  no  partnership  funds,  and 

no  solvent  partner,  the  partnership  creditors 
are  entitled,  pro  rata  with  the  separate  cred- 
itors, to  payment  from  the  assignee  of  one  of 
the  partners  under  an  assignment  for  the 
equal  benefit  of  his  creditors.  Alexander  v. 
Gorman,  15  P.  I.  421,  7  Atl.  243;  Swearingen 
V.  Hendley,  1  Tex.  Unrep.  Cas.  639. 

54.  As  to  validity  of  assignment  giving 
preferences  see  supra,  IV. 

Illegal  preference. —  Creditors  whom  the 
debtor  has  attempted  to  prefer,  but  whose 
preferences  are  void  under  the  insolvent  act, 
are  entitled  to  share  pro  rata  with  all  the 
other  creditors.  White  v.  Cotzhausen,  129 
U.  S.  329,  9  S.  Ct.  309,  32  L.  ed.  677;  Comer 
V.  Tabler,  44  Fed.  467.  See  also  Howland  v. 
Mosher,  12  Cush.   (Mass.)  357. 

55.  U.  S.  Bank  v.  Stewart,  4  Dana  (Ky.) 
27  ;  Pratt  v.  Adams,  7  Paige  (N.  Y.)  615.  See 
also  Matter  of  Sisson,  59  Hun  (N.  Y.)  330, 
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12  N.  Y.  Suppl.  820,  36  N.  Y.  St.  290,  holding, 
that  where  an  assignor  prefers  several  cred- 
itors to  the  extent  of  one  third  of  his  estate, 
designating  the  order  in  which  the  preferred 
creditors  shall  be  paid,  and  such  one  third 
proves  insufficient  to  pay  them  in  full,  they 
will  take  in  the  order  designated  and  not 
pro  rata. 

Mistake  in  schedule. —  The  fact  that  the 
assignment  was  made  with  preferences,  and 
refers  to  "  Schedule  A,"  annexed,  as  contain- 
ing the  preferences,  when  in  fact  the  schedule 
of  preferences  annexed  is  called  "  B,"  does  not 
entitle  plaintiff  to  an  order  requiring  the  as- 
signee to  pay  the  creditors  pro  rata,  instead 
of  by  preferences,  where  there  is  only  one 
schedule  annexed  to  such  assignment.  Klein- 
schmidt  v.  Steele,  15  Mont.  181,  38  Pac.  827. 

Usury  in  preference. —  Though  a  preference 
in  a  general  assignment  is  made  up  in  part 
of  usurious  interest,  the  other  creditors  are 
precluded  by  the  assignment  from  questioning 
the  validity  of  the  preference.  Pevser  v.  My- 
ers, 56  Hun  (N.  Y.)  175,  9  N.  Y.  Suppl.  229, 
30  N.  Y.  St.  837. 

Waiver  of  preference. —  Where  one  entitled 
to  have  his  claim  preferred  files  it  with  the 
county  judge  in  the  regular  way,  and  it  is  al- 
lowed like  that  of  an  ordinary  creditor,  no 
preference  being  given,  from  which  allowance 
no  appeal  is  taken,  and  he  afterward  accepts 
from  the  assignee  two  dividends  declared,  he 
waives  his  right  to  afterward  insist  on  the 
payment  of  his  claim  in  full.  Anheuser- 
Busch  Brewing  Assoc.  v.  Morris,  36  Nebr. 
31,  53  N.  W.  1037.  So  a  trustee  who  is  en- 
titled to  a  preference  as  to  certain  claims 
under  a  trust  deed  waives  such  preference 
by  admitting  in  his  answer,  in  an  action  by 
a  creditor  for  an  accounting,  that  he  is  not 
entitled  thereto.  French  v.  Townes,  10  Gratt. 
(Va.)  513. 

56.  Illinois. —  Geneser  v.  Telgman,  37  111. 
App.  374;  In  re  Geohegan,  24  111.  App. 
157. 

Indiana.— Fuller,  etc.,  Co.  v.  Mehl,  134  Ind. 
60,  33  N.  E.  733. 

Iowa. —  Bolles  v.  Creighton,  73  Iowa  199, 
34  N.  W.  815;  Van  Patten  v.  Burr,  55  Iowa 
224,  7  N.  W.  522. 

Michigan. —  Field  v.  Fisher,  65  Mich.  606, 
32  N.  W.  838. 

Nebraska. —  Banks  v.  Omaha  Barb  Wire 
Co.,  30  Nebr.  128,  46  N.  W.  251;  Nelson  v. 
Garey,  15  Nebr.  531,  19  N.  W.  630. 

New  York. —  Central  Nat.  Bank  v.  Selig- 
man,  138  N.  Y.  435,  34  N.  E.  196,  53  N.  Y.  St. 
14.  See  also  Knower  v.  Central  Nat.  Bank, 
124  'N.  Y.  552,  27  N.  E.  247,  37  N.  .Y.  St.  89, 
21  Am.  St.  Pep.  700. 
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(v)  Statutory  Pmeferenoes.  By  statute  in  many  states  certain  claims, 
such  as  wages  due  employees,^'  claims  of  a  fiduciary  character,^^  or  taxes  due  by 
the  assignor  are  entitled  to  preferential  payment  out  of  the  assets  of  the  assigned 
estate. 

(vi)  Trust  Fuxds.  The  equitable  right  to  follow  a  special  deposit  or  trust 
fund  into  the  hands  of  the  assignee  as  being  a  claim  superior  to  that  of  a 
general  creditor  under  the  assignment  is  recognized. Some  decisions,  however, 


Oregon. —  O'Connell  v.  Hansen,  29  Oreg. 
173,  44  Pac.  387. 

Pennsylvania. —  Lake  Shore  Banking  Co. 
V.  Fuller,  110  Pa.  St.  156,  1  Atl.  731;  Hutch- 
inson V.  McClure,  20  Pa.  St.  63. 

Rhode  Island. —  Goldsworthy  v.  Roger  Wil- 
liams' Nat.  Bank,  15  R.  I.  586,  10  Atl.  632. 

South  Carolina. —  Haynes  v.  Hoffman,  46 
S.  C.  157,  24  S.  E.  103;  Akers  v.  Rowan,  33 
S.  C.  451,  12  S.  E.  165,  10  L.  R.  A.  705. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1011. 

57.  Wages. — Illinois. — A  bookkeeper  (Signor 
r.  Webb,  44  HI.  App.  338)  or  a  traveling 
salesman  (Eppstein  i\  Webb,  44  111.  App. 
341)  is  not  a  laborer,  servant,  or  employee 
within  the  meaning  of  the  statute  authorizing 
preferential  payment  out  of  the  assets  of  his 
insolvent  employer's  estate. 

Indiana. —  Eversole  v.  Chase,  127  Ind.  297, 
26  N.  E.  835;  Bass  v.  Doerman,  112  Ind.  390, 
14  N.  E.  377. 

loiva. —  Laborers  who  woik  in  a  coal  mine 
after  a  sale  thereof  under  order  of  court,  by 
an  assignee  for  the  benefit  of  creditors,  are 
not  entitled  to  preference  for  their  claims 
out  of  the  proceeds  of  sucJi  sale  in  the  hands 
of  the  assignee.  Haw  v.  Burch,  (Iowa  1898) 
77  N.  W.  461. 

Kentucky. —  Winter  v.  Howell,  22  Ky.  L. 
Rep.  697,  58  S.  W.  591;  Cornell  Wind  En- 
gine, etc.,  Co.  V.  Breed,  13  Ky.  L.  Rep.  365. 
But  a  laundry  is  not  a  "  manufacturing  estab- 
lishment," within  the  meaning  of  Ky.  Stat. 
§  2487,  providing  that  the  employees  of  such 
an  establishment  shall  have  a  lien  upon  the 
property  employed  in  the  business  when  as- 
signed for  the  benefit  of  creditors.  Muir  v. 
Samuels,  (Ky.  1901)  62  S.  W.  481. 

Maryland.—  Hess  v.  Jewell,  85  Md.  235,  36 
Atl.  758. 

Montana. —  Marshall  v.  Livingston  Nat. 
Bank,  11  Mont.  351,  28  Pac.  312;  Flanders 
V.  Murphy,  10  Mont.  398,  25  Pac.  1052. 

Neiv  Yorfc.— Matter  of  Scott,  148  N.  Y. 
588,  42  N.  E.  1079;  Spencer  v.  Hodgman,  57 
Hun  (N.  Y.)  490,  11  N.  J.  Suppl.  241,  33 
N.  Y.  St.  33;  Matter  of  Heath,  46  Hun 
(N.  Y.)  114;  Matter  of  Fowler,  29  Misc. 
(N.  Y.)  425,  60  N.  Y.  Suppl.  545;  Matter  of 
Jacobs,  27  Misc.  (N.  Y.)  757,  59  N.  Y.  Suppl. 
549;  In  re  Sawyer,  29  N.  Y.  Suppl.  1097,  61 
N.  Y.  St.  736,  31  Abb.  N.  Cas.  (N.  Y.)  342. 
A  salesman  on  commission  is  an  employee 
within  the  statute.  Matter  of  Ginsburg,  27 
Misc.  (N.  Y.)  745,  59  N.  Y.  Suppl.  656:  In  re 
Smith,  59  N.  Y.  Suppl.  799.  Compare  Mat- 
ter of  Fowler,  29  Misc.  (N.  Y.)  425,  60  N.  Y. 
Suppl.  545.  But  a  claim  for  cartage  due  to 
one  engaged  in  a  general  trucking  business, 


the  work  being  done  by  the  piece  and  monthly 
bills  rendered,  it  not  appearing  that  claimant 
personally  performed  the  services,  is  not  en- 
titled to  preference.  Matter  of  Kimberlv^ 
37  N.  Y.  App.  Div.  106,  55  N.  Y.  Suppl.  1024. 

Ohio.— In  re  Lowry,  7  Ohio  S.  &  C.  PI.  Dec. 
282;  In  re  Evans,  3  Ohio  S.  &  C.  PI.  Dec.  166, 
2  Ohio  N.  P.  77  ;  In  re  Engle,  1  Ohio  S.  &  C. 
PI.  Dec.  101,  1  Ohio  N.  P.  110;  In  re  Reefer, 
6  Ohio  N.  P.  338.  But  one  employed  by  the 
publisher  of  a  legal  directory  as  traveling 
agent  in  obtaining  subscriptions  and  in  sell- 
ing the  directory  to  attorneys  and  others,  and 
collecting  accounts,  is  not  an  "  operative," 
within  Ohio  Rev.  Stat.  §  6355.  Matter  of 
Sloan,  60  Ohio  St.  472,,  54  N.  E.  516. 

Oregon. —  Falconio  v.  Larsen,  31  Oreg.  137, 
48  Pac.  703,  37  L.  R.  A.  254. 

Pennsylvania. —  Matter  of  Thompson  Glass 
Co.,  186  Pa.  St.  383,  40  Atl.  526;  Fair  Hope 
North  Savage  Fire  Brick  Co.'s  Estate,  183 
Pa.  St.  96,  38  Atl.  519;  Child's  Estate,  135 
Pa.  St.  214,  19  Atl.  897;  Roberts'  Appeal, 
110  Pa.  St.  325,  5  Atl.  618.  But  Pa.  Act 
(May  12,  1891),  which  provides  that  all 
moneys  that  may  hereafter  become  due  for 
labor  and  services  of  any  clerk  employed  in 
stores  or  elsewhere,  and  all  other  tradesmen 
hired  for  wages  or  salary,  from  any  person  or 
persons,  shall  be  preferred,  etc.,  does  not  ap- 
ply to  a  traveling  salesman  whose  compensa- 
tion is  a  commission  on  sales  made.  Mulhol- 
land  V.  Wood,  166  Pa.  St.  ^o6,  36  Wkly.  Notes 
Cas.  (Pa.)  140,  31  Atl.  248. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  902 ;  and  supra,  TV, 
A,  2,  c. 

58.  In  Kentucky  debts  due  by  an  assignor 
as  guardian,  committee,  trustee,  or  personal 
representative  will  be  paid  in  full  before  gen- 
eral creditors  receive  anything.  Weiser  v. 
Muir,  103  Ky.  499,  20  Kv.  L.  Rep.  179,  45 
S.  W.  512;  Calloway  r.  Calloway,  19  Ky.  L. 
Rep.  870,  39  S.  W.  241. 

In  New  York,  in  making  distribution  of 
the  estate  of  an  absconding,  concealed,  or  non- 
resident debtor,  the  trustees  are  bound  to 
prefer  debts  owing  by  him  as  guardian,  execu- 
tor, etc.,  and  payments  made  to  an  executor 
before  he  qualified  will  be  within  the  meaning 
of  the  statute.  Matter  of  Faulkner,  7  Hill 
(N.  Y.)  181,  1  How.  Fr.  (N.  Y.)  207. 

59.  Taxes. —  Huiscamp  v.  Albert,  GO  Iowa 
421,  15  N.  W.  264;  Matter  of  Ripsom,  etc.. 
Fur  Co.,  32  Misc.  (N.  Y. )  56,  66  N.  Y.  Suppl. 
113;  Matter  of  Ginsburg,  27  iviisc.  (N.  Y.) 
74ry,  59  N.  Y.  Suppl.  656;  In  re  Riddell,  93 
Wis.  564,  67  N.  W.  1135. 

60.  /o/rflf.— Matter  of  Knapp,  101  Iowa 
488,  70  N.  W.  626;  Davenport  Plow  Co.  v. 
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limit  the  doctrine  to  cases  where  the  identical  property  or  its  proceeds  can  be 
traced.^^ 

5.  Payment  AND  Release  —  2,.  Payment  —  (i)  Omber  For  Payment,  Under 
a  statute  vesting  the  court  with  supervisory  jurisdiction  over  an  assigned  estate, 
claims  against  an  assigned  estate  should  be  paid  by  the  assignee  only  on  direction 
of  the  court.^^ 

(if)  Amount  of  Claim — (a)  Li  General.  The  date  of  the  assignment  is 
the  date  at  which  claims  are  to  be  taken,  in  calculating  their  amount  for  the  pur- 
pose of  declaring  dividends.^ 

(b)  Deditction  of  Security.  Where  the  creditor  has  security  the  weight  of 
authority  authorizes  him  to  prove  up  his  whole  claim,  undiminished  by  the  value 
of  the  security  or  the  amount  realized  thereon,  the  limitation  being  the  satisfac- 
tion of  his  claim.^    But  in  several  jurisdictions  it  is  held  that  such  creditor  can 


Lamp,  80  Iowa  722,  45  N.  W.  1049,  20  Am. 
St.  Rep.  442;  Boyer  Independent  Dist.  v. 
King,  80  Iowa  497,  45  N.  W.  908. 

Kansas. —  Myers  v.  ±Joard  of  Education,  51 
Kan.  87,  32  Pac.  658,  37  Am.  St.  Rep.  263; 
Peak  V.  Ellicott,  30  Kan.  156,  1  Pae.  499,  46 
Am.  Rep.  90;  Wallace  v.  Caldwell,  9  Kan. 
App.  538,  59  Pac.  379. 

Missouri. —  Harrison  r.  Smith,  83  Mo.  210, 
53  Am.  Rep.  571;  In  re  Schwartz  Bros.  Com- 
mission Co.,  85  Mo.  App.  671.  Compare  Stol- 
ler  V.  Coates,  88  Mo.  514. 

New  York. — People  v.  Rochester  City  Bank, 
96  N.  Y.  32 ;  Matter  of  Mumf  ord,  5  N.  Y.  St. 
303;  Kip  V.  State  Bank,  10  Johns.  (N.  Y.) 
63. 

Texas. —  Continental  Nat.  Bank  v.  Weems, 
(Tex.  1888)  6  S.  W.  802. 

Wisconsin. —  Francis  v.  Evans,  69  Wis.  115, 
33  N.  W.  93 ;  McLeod  v.  Evans,  66  Wis.  401, 
28  N.  W.  173,  214,  57  Am.  Rep.  287. 

United  States. —  Peters  v.  Bain,  133  U.  S. 
670,  10  S.  Ct.  354,  33  L.  ed.  696. 

See,  generally,  Trusts;  and  4  Cent.  Dig. 
tit.  "Assignments  for  Benefit  of  Creditors," 
§  9121/2. 

61.  Illinois.— Seiter  v.  Mowe,  182  111.  351, 
55  N.  E.  526;  Lanterman  v.  Travous,  174  111. 
459,  51  N.  E.  805;  Bayor  v.  American  Trust, 
etc..  Bank,  157  111.  62,  41  N.  E.  622;  Weth- 
erell  v.  O'Brien,  140  111.  146,  29  N.  E.  904,  33 
Am.  St.  Rep.  221. 

Kansas. —  Travellers  Ins.  Co,  v.  Caldwell, 
59  Kan.  156,  52  Pac.  440;  Burrows  v.  Johntz, 
57  Kan.  778,  48  Pac.  27 ;  Wallace  v.  Caldwell, 
9  Kan.  App.  538,  59  Pac.  379. 

Kentucky. —  See  Woodring  r.  White,  12  Ky. 
L.  Rep.  505. 

Maryland. —  Drovers',  etc.,  Nat.  Bank  v. 
Roller,  85  Md.  495,  37  Atl.  30,  60  Am.  St. 
Rep.  344,  36  L.  R.  A.  767. 

New  Jersey. —  Vanlieu  v.  Disborough,  13 
N.  J.  L.  343. 

Neiv  York. —  Cavin  v.  Gleason,  105  N.  Y. 
256,  11  N.  E.  504;  Person  v.  Oberteuffer,  59 
How.  Pr.  (N.  Y.)  339;  Kip  v.  State  Bank,  10 
Johns.  (N.  Y.)  63. 

Pennsylvania. —  Jamison's  Estate,  163  Pa. 
St.  143,  34  Wkly.  Notes  Cas.  (Pa.)  481,  29 
Atl.  100. 

62.  Clendenning  v.  Perrine,  32  Nebr.  155, 
49  N.  W.  334,  holding,  however,  that  where 
claims  have  been  paid  without  a  dividend 
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being  declared,  and  the  account  of  the  as- 
signee, which  includes  such  payments,  is.  ap- 
proved by  the  court,  the  error  is  cured. 

The  court  may  order  a  dividend  without  a 
formal  application  therefor.  I7i  re  Hooker, 
75  Iowa  377,  39  N.  W.  652. 

Notice  of  dividend. — The  assignee  need  not 
notify  a  creditor  that  a  dividend  is  payable, 
but  the  creditor  should  apply  to  the  assignee 
therefor.  Tomlinson  n.  Smallwood,  15  N.  J. 
Eq.  286.  But  see  Dobyns  v.  Dobyns,  1  Ky. 
L.  Rep.  400,  2  Ky.  L.  Rep.  274,  holding  that 
the  assignee  should  ascertain  in  person,  or 
by  authority  of  the  court,  the  extent  to  which 
the  assets  will  discharge  the  debts,  and  with- 
out demand  pay  the  creditors  pro  rata  ac- 
cording to  their  rights  of  equality  and  equity. 

Time  of  order. —  An  order  of  distribution 
made  before  the  expiration  of  the  time  lim- 
ited by  statute  for  the  presentation  and  filing 
of  claims  is  a  nullity.  Union  Nat.  Bank  V. 
Doane,  140  111.  193,  29  N.  E.  906. 

63.  Jamison's  Estate,  163  Pa.  St.  143,  34 
Wkly.  Notes  Cas.  (Pa.)  481,  29  Atl.  100.  See 
also  supra,  XIV,  B,  2,  a. 

64.  No  deduction. — Colorado. — Erie  v.  Lane, 
22  Colo.  273,  44  Pac.  591;  Hendrie  v.  Gra- 
ham, 14  Colo.  App.  13,  59  Pac.  219. 

Connecticut. —  Findlay  v.  Hosmer,  2  Conn. 
350. 

Illinois.— Ya.te&  v.  Dodge,  123  111.  50,  13 
N.  E.  847;  Matter  of  Bates,  118  111.  524,  9 
N.  E.  257,  59  Am.  Rep.  383 ;  Mechanics' 
L.  &  T.  Co.  V.  American  Exch.  Nat.  Bank,  27 
111.  App.  154.  Compare  Peoria  First  Nat. 
Bank  v.  Commercial  Nat.  Bank,  151  111.  308, 
37  N.  E.  1019. 

Michigan. —  Matter  of  Scofield  Buggy  Co., 
89  Mich.  15,  50  N.  W.  753;  Detroit  Third 
Nat.  Bank  v.  Haug,  82  Mich.  607,  47  N.  W. 
33,  1 1  L.  R.  A.  327  ;  Southern  Michigan  Nat. 
Bank  v.  Byles,  67  Mich.  296,  34  N.  W.  702. 

New  Hampshire. —  Moses  v.  Ranlet,  2  N.  H. 
488. 

New  York. —  People  v.  Remington,  121 
N.  Y.  328,  24  N.  E.  793,  31  N.  Y.  St.  289,  8 
L.  R.  A.  458;  In  re  Ives,  11  N.  Y.  Suppl.  650, 
655,  25  Abb.  N.  Cas.  (N.  Y.)  63;  Jervis  v. 
Smith,  7  Abb.  Pr.  N.  S.  (N.  Y.)  217. 

North  Carolina. —  Brown  v.  Merchants', 
etc.,  Nat.  Bank,  79  N.  C.  244. 

Oregon. —  Kellogg  v.  Miller,  22  Oreg.  406, 
30  Pac.  229,  29  Am.  St.  Rep.  618, 
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only  receive  a  dividend  on  the  balance  of  liis  claim  after  the  security  has  been 
deducted.^^  Should  the  security  more  than  satisfy  the  claim  after  the  dividend 
has  been  paid  the  excess  goes  to  the  assign ee.^^ 

(ill)  Application  of  Payment.  Where  an  assignee,  acting  under  an  assign- 
ment by  the  debtor  for  the  benefit  of  creditors  generally,  makes  payments  to  a 
creditor  v^ho  holds  several  obligations  against  the  debtor,  some  of  v^hich  are  unse- 
cured, others  of  which  are  secured,  the  payments  must  be  applied  pro  rata  to  all 
of  the  obligations,  secured  as  well  as  unsecured,  and  without  regard  to  any 
seniority  as  between  the  obligations  in  date  of  maturity.^^ 

{iy)  Effect  of  Payment — (a)  In  General.  A  general  assignment  with 
no  provision  for  a  release  by  creditors  accepting  its  benefits  does  not  preclude 


Pennsylvania. —  Jamison's  Estate,  163  Pa. 
St.  143,  34  Wkly.  Notes  Cas.  (Pa.)  481,  29 
Atl.  100;  Miller's  Estate,  82  Pa.  St.  113,  22 
Am.  Eep.  754;  Graeff  s  Appeal,  79  Pa.  St. 
146;  Brough's  Estate,  71  Pa.  St.  460;  Pat- 
ten's Appeal,  45  Pa.  St.  151,  84  Am.  Dec. 
479;  Keim's  Appeal,  27  Pa.  St.  42;  Morris 
V.  Olwine,  22  Pa.  St.  441 ;  Shimk's  Appeal,  2 
Pa.  St.  304. 

Rhode  Island. —  Greene  v.  Jackson  Bank,  18 
R.  I.  779,  30  Atl.  963;  Allen  v.  Danielson,  15 
R.  I.  480,  8  Atl.  705  [overruling  Knowles' 
Petition,  13  P.  I.  90]. 

South  Carolina. —  Pagsdale  v.  Winnsboro 
Bank,  45  S.  C.  575,  23  S.  E.  947;  Tennant  v. 
Stonev,  1  Rich.  Eq.  ( S.  C. )  222,  44  Am.  Dec. 
213. 

Tennessee. —  Citizens'  Bank  v.  Kendrick, 
92  Tenn.  437,  21  S.  W.  1070,  36  Am.  St.  Rep. 
96. 

Vermont. —  West  v.  Rutland  Bank,  19  Vt. 
403. 

West  Virginia. —  Williams  v.  Overholt,  46 
W.  Va.  339,  33  S.  E.  226. 

Wisconsin. —  In  re  Meyer,  78  Wis.  615,  48 
N.  W.  55,  23  Am.  St.  Rep.  435,  11  L.  R.  A. 
841. 

United  States. —  Chemical  Nat.  Bank  i'. 
Armstrong,  59  Fed.  372,  16  U.  S.  App.  465, 
8  C.  C.  A.  155,  28  L.  R.  A.  231;  Kortlander 
V.  Elston,  52  Fed.  180,  6  U.  S.  App.  283,  2 
C.  C.  A.  657. 

England. —  In  re  Barned's  Banking  Co., 
L.  R.  3  Ch.  769,  39  L.  J.  Ch.  759,  22  L.  T. 
Rep.  N.  S.  895,  18  Wkly.  Rep.  944;  Green- 
wood V.  Taylor,  1  Russ.  &  M.  185. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  937. 

65.  Must  deduct.— Arkansas. —  Jamison  v. 
Adler-Goldman  Commission  Co.,  59  Ark.  548, 
28  S.  W.  35. 

Indiana. —  Beardsley  Marsteller,  120 
Tnd.  319,  22  N.  E.  315;  Wheeler  r.  Hawkins, 
116  Ind.  515,  19  N.  E.  470;  Stix  t?.  Sadler, 
109  Ind.  254,  9  N.  E.  905. 

/oioa.— Matter  of  Doolittle,  104  Iowa  403, 
73  N.  W.  867;  Wurtz  v.  Hart,  13  Iowa  515. 

Kansas. —  Security  Invest.  Co.  v.  Richmond 
Nat.  Bank,  58  Kan.  414,  49  Pac.  521;  Ameri- 
can Nat.  Bank  v.  Branch,  57  Kan.  27,  45  Pac. 
88. 

Kentucky.— If  a  creditor  has  a  lien  he 
shall  not  share  in  the  assignment  till  other 
creditors  have  received  an  amount  equal  to 


what  he  realizes  on  his  security.  Louisville 
Bank  v.  Lockridge,  92  Ky.  472,  13  Ky.  L.  Rep. 
673,  18  S.  W.  1;  Fishback  v.  Ambrose,  13 
Ky.  L.  Rep.  303. 

Maryland. —  National  Union  Bank  v.  Na- 
tional Mechanics'  Bank,  80  Md.  371,  30  Atl. 
913,  45  Am.  St.  Rep.  350,  27  L.  R.  A.  476. 

Massachusetts. —  Merchants  Nat.  Bank  v. 
Eastern  R.  Co.,  124  Mass.  518;  Farnum 
V.  Boutelle,  13  Mete.  (Mass.)  359;  Armory  v. 
Francis,  16  Mass.  308. 

New  Jersey. —  Bell  v.  Fleming,  12  N.  J.  Eq. 
13. 

Ohio. —  Searle  v.  Brumback,  2  Ohio  Dec. 
(Reprint)  653,  4  West.  L.  Month.  330;  In  re 
Spence,  7  Ohio  S.  &  C.  PI.  Dec.  386. 

Washington. —  Neufelder  v.  North  British, 
etc.,  Ins.  Co.,  10  Wash.  393,  39  Pac.  110,  45 
Am.  St.  Rep.  793;  Matter  of  Frasch,  5  Wash. 
344,  31  Pac.  755,  32  Pac.  771. 

66.  Excess  of  security. —  Matter  of  Bates, 
118  111.  524,  9  N.  E.  257,  59  Am.  Rep.  383; 
Allen  V.  Danielson,  15  R.  I.  480,  8  Atl.  705. 

67.  Cohen  v.  L'Engle,  29  Fla.  655,  11  So. 
44.  See  also  Commercial  Bank  v.  Cunning- 
ham, 24  Pick.  (Mass.)  270,  35  Am.  Dec.  322; 
Scott  V.  Ray,  18  Pick.  (Mass.)  360,  which 
cases  hold  that  where  an  insolvent  assigns  all 
his  property  for  the  benefit  of  those  creditors 
who  become  parties  to  the  assignment  and 
thereby  release  their  claims,  and  a  dividend  is 
received  by  one  of  the  creditors,  it  must  be 
appropriated  ratably  to  all  his  claims  against 
the  debtor  —  as  well  to  those  upon  W'hich 
other  parties  are  liable  or  which  are  other- 
wise secured  as  to  those  which  are  not  so 
secured.  But  see  Bailey  v.  Bergen,  4  Thomps, 
&  C.  (N.  Y.)  642,  wherein  it  appeared  that 
plaintiff  held  three  notes  made  Dy  C,  and  in- 
dorsed by  B,  and  falling  due  at  various  times. 
Before  either  came  due,  C  made  a  general 
assignment  for  the  beneftt  of  his  creditors  to 
plaintiff,  in  which  assignment  these  notes 
were  preferred.  Plaintiff  collected,  as  as- 
signee, enough  money  to  pay  the  notes  in 
part.  It  was  held  that  the  application  of  the 
sum  received  in  payment  of  the  notes  first 
falling  (Ino  ^^•as  proper.  The  assignee  was  not 
obliged  to  apjily  it  upon  each  note  pro  raia. 

An  assignor  cannot  object  to  a  creditor's 
application  of  a  payment  by  the  assignee,  if 
such  application  is  to  the  assignor's  advan- 
tage. Buell  V.  Burlingame,  11  Colo.  164.  17 
Pac.  509. 
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such  creditors  from  collecting  by  suit  balances  remaining  due  upon  their  claims 
after  thej  have  received  their  dividends  from  the  assignee.^ 

(b)  Payment  hy  Mistake.  A  creditor  who  accepts  payment  of  his  claim 
made  by  mistake  of  the  assignee  becomes  a  party  to  the  assignment  and  subjects 
himself  to  the  jurisdiction  of  the  court,  so  that  restitution  may  be  ordered  in  the 
assignment  proceeding.^^ 

(v)'  Fboceedings  to  Enforce  Payment — (a)  Right  to  Sue.  A  creditor 
for  whom  property  is  assigned  may  -sue  the  assignee  to  recover  his  dividend.'^'^ 

(b)  Parties.  In  a  suit  to  compel  an  assignee  to  pay  the  pro  rata  due  on  a 
claim  the  assignor  is  not  a  necessary  party .''^ 

(c)  Personal  liability  of  Assignee.  An  assignee  who  applies  the  trust  fund 
to  the  payment  of  one  creditor,  leaving  the  remainder  entitled  to  a  jpro  rata 
share  wholly  unpaid,  is  personally  responsible  to  them/^ 


68.  Sanborn  i;.  Norton,  59  Tex.  308. 
Payment  by  the  assignee  to  a  preferred 

creditor  as  directed  in  the  assignment  vests 
title  in  such  creditor  to  the  money  so  paid, 
though  the  assignment  is,  in  an  action  after- 
ward begun,  declared  fraudulent  as  to  cred- 
itors, where  such  preferred  creditor  has  not 
participated  in  the  fraud.  Knower  v.  Cen- 
tral Nat.  Bank,  124  N.  Y.  552,  27  N.  E.  247, 
37  N.  Y.  St.  89,  21  Am.  St.  Rep.  700.  But 
see  Johns  v.  Erb,  5  Pa.  St.  232,  holding  that 
where  the  assignee  of  a  debtor  for  the  benefit 
of  creditors  pays  a  judgment  preferred  by  the 
assignment,  taking  an  indemnity  for  so  doing, 
such  payment  does  not  preclude  the  other 
creditors  from  contesting  the  validity  of  the 
judgment. 

Payment  of  a  dividend  by  an  assignee  on  a 

claim  duly  proved  or  admitted  before  the 
auditor  of  his  account  establishes  the  hona 
-fides  of  the  claim.  Sheppard's  Estate,  180 
Pa.  St.  57,  36  Atl.  422. 

69.  Matter  of  Morgan,  99  N.  Y.  145,  1 
N.  E.  406.  See  also  Matter  of  Wiltse,  5 
Misc.  (N.  Y.)  105,  25  N.  Y.  Suppl.  733,  hold- 
ing that  the  court  has  power,  at  the  instance 
of  the  assignee,  to  amend  a  decree  of  dis- 
tribution theretofore  made,  and  to  compel 
creditors  who  were  paid  under  it  to  refund 
so  much  as  they  received  in  excess  of  their 
proper  shares.  And  see  Lyons-Thomas  Hard- 
ware Co.  v.  Perry  Stove  Mfg.  Co.,  88  Tex. 
468,  27  S.  W.  100,  holding  that  where,  in 
an  action  by  creditors  of  an  insolvent  cor- 
poration to  set  aside  a  trust  deed  for  the 
benefit  of  creditors,  money  has  been  paid  by 
the  trustee  to  a  creditor,  who  has  intervened, 
under  a  void  order  of  the  court,  the  court 
may  order  the  creditor  to  return  into  court 
such  money,  the  case  not  having  been  fully 
adjudicated. 

An  assignee  paid  out  of  the  trust  funds  a 
portion  of  a  mortgage  debt  beiore  foreclosure 
proceedings,  under  an  agreement  with  the 
mortgagee  that  if  the  general  creditors  should 
become  dissatisfied  the  money  would  be  re- 
paid. It  was  held  that  the  assignee  could 
recover  back  the  money  so  paid.  Beardsley  v. 
Marsteller,  120  Ind.  319,  22  N.  E.  315; 
Wheeler  v.  Hawkins,  116  Ind.  515,  19  N.  E. 
470. 

Refund  for  expenses. —  Where  the  trust  es- 
tate has  been  exhausted  by  the  trustee,  and 
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proper  expenses  incurred  by  the  trustee  re- 
main unpaid,  but  large  dividends  have  been 
paid  by  the  trustee  to  the  beneficiaries,  the 
trustee  may  in  equity  require  the  beneficiaries 
to  refund  sufficient  from  the  dividends  so  re- 
ceived to  reimburse  him  for  such  expenses. 
Wells-Stone  Mercantile  Co.  v.  Aultman,  9 
N.  D.  520,  84  N.  W.  375. 

70.  California. —  Where  a  creditor  is  as- 
signee for  the  benefit  of  himself  and  another 
creditor,  the  law  creates  the  privity  necessary 
to  enable  such  second  creditor  to  sue  the  first 
directly  for  his  proportion  of  the  funds. 
Lockwood  V.  Canfield,  20  Cal.  126. 

Maine. —  Where  an  agent  having  authority 
merely  to  sign  a  creditor's  name  to  an  assign- 
ment under  seal  affixed  his  seal  also  to  the 
signature,  the  creditor  did  not  become  a  party 
to  the  assignment  so  that  he  could  maintain 
covenant  broken  against  the  assignees  for  his 
proportion  of  the  dividends.  Baker  v.  Free- 
man, 35  Me.  485. 

Massachusetts. —  Ward  v.  Lewis,  4  Pick. 
(Mass.)  518. 

NeiD  York. —  Keyes  v.  Brush,  2  Paige 
(N.  Y.)  311. 

Pennsylvania. —  Rush  v.  Good,  14  Serg. 
&  Pv.  (Pa.)  226;  Matter  of  Latimer,  2  Ashm. 
(Pa.)  520. 

United  States. —  U.  S.  v.  Clark,  1  Paine 
(U.  S.)  629,  25  Fed.  Cas.  No.  14,807. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  943. 

71.  Scarf  v.  Johnson,-  3  Tex.  App.  Civ.  Cas. 
§  399. 

In  an  action  against  the  assignee  in  a  gen- 
eral assignment,  to  obtain  payment  of  one  of 
several  preferred  claims,  if  defendant  may  in- 
sist that  the  other  creditors  be  made  defend- 
ants he  must  object  to  the  omission  of  such 
defendants  by  demurrer  or  answer,  or  he  can 
take  no  advantage  of  it.  Gundry  v.  Vivian, 
17  Wis.  436. 

72.  Pinkston  v.  Brewster,  14  Ala.  315; 
Frost  V.  Gage,  1  Allen  (Mass.)  262;  Fitch 
V.  Workman,  9  Mete.  (Mass.)  517;  New  Eng- 
land Bank  v.  Lewis,  8  Pick.  (Mass.)  113; 
Clark  V.  Craig,  29  Mich.  398;  Ludington's 
Petition,  5  Abb.  N.  Cas.  (N.  Y.)  307. 

As  to  liability  of  assignee  for  negligent 
management  of  estate  see  supra,  XII,  F. 

It  is  no  defense  to  an  action  by  a  creditor 
against  the  assignee  that  the  latter  has,  by 


ASSIGJS^MENTS  FOR  BEKEFIT  OF  CREDITORS   [4  Cyc]  273 


b.  Release  —  (i)  In  General.  A  creditor  who  claims  under  an  assignment, 
which  bj  its  terms  or  by  statute  requires  the  creditor  who  seeks  to  share  to  release 
the  assigning  debtor,  must  comply  with  the  conditionJ^  He  must  release  within 
the  limit  of  time  and  in  the  manner  required."*^ 

(ii)  Effect  of  Release.  A  release  affects  only  the  future  liability  of  the 
assignor  and  does  not  operate  to  release  sureties  or  others  jointly  liable  with  liim.'^^ 


misapprehension,  paid  over  all  the  funds  to 
other  creditors.  New  England  Bank  v.  Lewis, 
8  Pick.  (Mass.)  113;  Ward  V.  Lewis,  4  Pick. 
(Mass.)  518. 

Mistake  in  deed. —  Where  a  debt  intended 
to  be  secured  by  a  deed  of  trust  is  not  cor- 
rectly described  in  the  deed,  and  the  trustee 
has  hona  fide  paid  out  the  trust  fund  to  dis- 
charge other  debts,  without  any  notice  of  the 
mistake  by  the  creditor  to  the  trustee,  the 
creditor  cannot  make  the  trustee  personally 
liable.    Allmand  v.  Eussell,  40  N.  C.  183. 

A  trustee  cannot  be  charged  individually 
with  a  judgment  recovered  against  him  indi- 
vidually in  replevin  for  goods  withheld  by 
him  as  trustee,  and  paid  by  him  out  of  the 
trust  fund  by  order  of  the  eOurt,  where  it 
appears  that,  though  sued  individually  in 
the  replevin  suit,  he  was  treated  as  trustee. 
Weil  V.  Lehmayer,  74  Md.  81,  21  Atl.  563. 

73,  Necessity  of  release. — Massachusetts. — 
Hewlett  f. -Cutler,  137  Mass.  285;  Battles  v. 
Pobes,  21  Pick.  (Mass.)  239. 
,  Minnesota. —  Though  the  statute  warrants 
a  condition  for  releases  in  assignment,  unless 
the  instrument  contains  that  condition  the 
creditor  is  not  bound  to  release,  and  may 
nevertheless  share  in  the  assigned  estate. 
Matter  of  Fuller,  42  Minn.  22,  43  N.  W.  486 ; 
Matter  of  Bird,  39  Minn.  520,  40  N.  W.  827. 

'New  York. —  Spaulding  v.  Strang,  37  N.  Y. 
135,  38  N.  Y.  9,  4  Transcr.  App.  (N.  Y.)  80; 
Jewett  V.  Woodward,  1  Edw.  (N,  Y.)  195. 

Pennsylvania. —  Lea's  Appeal,  9  Pa.  St. 
504;  steel  v.  Tuttle,  15  Serg.  &  R.  (Pa.)  210; 
Stoddart  v.  Allen,  1  Rawle  (Pa.)  258. 

South  Carolina. —  Pfeifer  v.  Dargan,  14 
g.  C.  44. 

Texas.— The  creditor  who  accepts  dis- 
charges the  debtor,  but  he  is  not  bound  to 
accept.  Roberson  v.  Tonn,  76  Tex.  535,  13 
S.  W.  385. 

Virginia. —  Where  a  deed  of  conveyance 
does  not  in  terms  provide  for  the  execution 
by  the  creditors  of  formal  technical  releases 
under  seal,  such  releases  are  unnecessary,  and 
,  the  discharge  of  the  debtor  results  fr  om  the 
taking  the  benefit  of  the  trust  by  the  credit- 
ors. Robinson  v.  Mays,  76  Va.  708. 
,.United  States. —  Mather  v.  Pratt,  4  Dall. 
(U.  S.)  224,  1  L.  ed.  810;  Pearpoint  v.  Gra- 
ham, ^4  Wash.  (U.  S.)  232,  19  Fed.  Cas.  No. 
10,877.  Compare  Manhattan  L.  Ins.  Co.  v. 
Hennessy,  99  Fed.  64,  39  C.  C.  A.  625. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  952. 

As  to  validity  of  assignment  requiring  re- 
lease see  supra,  VII,  B. 

As  to  validity  of  preferences  conditioned 
upon  releases  see  supra,  IV,  B. 

Assignment  not  requiring  release.— Where 
a  tripartite  assignment  for  the  benefit  of  cred- 
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itors  contains  no  stipulation  as  to  a  release 
or  discharge  of  the  debts,  a  creditor  who  signs 
the  assignment  and  afterward  receives  a  divi- 
dend from  the  assignee  does  not  thereby  re- 
lease his  claim.  Hammond  v.  Pinkham,  149 
Mass.  356,  21  N.  E.  871. 

74.  Time  and  manner  of  release. —  Massa- 
chusetts.—  Battles  V.  Fobes,  21  Pick.  (Mass.) 
239. 

Neiu  York. — A  substantial  compliance  is 
sufficient.  Hosack  v.  Rogers,  6  Paige  ( N.  Y. ) 
415.  See  also  De  Caters  v.  Le  Ray  d©  Chau- 
mont,  2  Paige  (N.  Y.)  490. 

Pennsylvania.— Agnew  v.  Dorr,  5  Whart. 
(Pa.)  131,  34  Am.  Dec.  539;  Sheepshanks  p. 
Cohen,  14  Serg.  &  R.  (Pa.)  35;  Wilson  v. 
Kneppley,  10  Serg.  &  R.  (Pa.)  439;  Cheever 
V.  Imlay,  7  Serg.  &  R.  (Pa.)  510;  Coe  i;.  Hut- 
ton,  1  Serg.  &  R.  (Pa.)  398. 

South  Carolina. —  Armstrong  v.  Hurst,  39 
S.  C.  498,  18  S.  E.  150;  Jaffray  v.  Steedman, 
35  S.  C.  33,  14  S.  E.  632. 

United  States. —  Pearpoint  v.  Graham,  4 
Wash.  (U.  S.)  232,  19  Fed.  Cas.  No.  10,877. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  953. 

Delivery  to  assignee. —  A  voluntary  assign- 
ment provided  that  the  assignee  should  make 
payment  to  such  creditors  as  "  execute  and 
deliver  to  me  a  valid  release."  A  creditor 
delivered  such  a  release  to  the  assignee,  in- 
stead of  the  assignor;  the  former  being  au- 
thorized to  receive  it.  It  was  held  that  there 
was  no  breach  of  the  condition  of  payment. 
Allen  V.  Gardiner,  7  R.  I.  22. 

Release  by  telegraph. —  An  acceptance  of 
assignment  and  release  of  debtor  was  mailed 
in  time  but  arrived  too  late.  The  creditor 
telegraphed  his  acceptance  in  time.  The 
transaction  was  held  to  be  in  time,  allowing 
the  creditor  to  participate.  Atlantic  Phos- 
phate Co.  P.  Law,  45  S.  C.  606,  23  S.  E. 
955. 

Seal. —  Where  an  assignment  requires  the 
creditors  to  accept  it  and  release  the  debtor 
within  a  certain  time,  an  acceptance,  not  un- 
der seal,  stating  that  the  creditor  "  agrees  " 
to  accept  the  assignment  in  discharge  of  his 
claim,  is  sufficient.  Hewitt  r.  Darlington 
Phosphate  Co.,  43  S.  C.  5,  20  S.  E.  804:  Bur- 
giss  V.  Westmoreland,  38  S.  C.  425,  17  S.  E. 
56. 

75.  Ragsdale  r.  Winnsboro  Bank,  45  S.  C. 
575,  23  S":  E.  947. 

Where  an  indorser  assigns,  the  holder  of 
the  note  who  lias  released  the  indorser  can 
still  proceed  against  the  maker.  Commercial 
Bank  v.  Cunningham.  24  Pick.  (:\lass.)  270, 
35  Am.  Dec.  322.  So  a  later  indorser  who 
has  released  the  maker  in  assionment  can  sue 
a  prior  indorser.  Ludwiu  lolehart,  43 
Md.  39. 

[XIV,  B,  5,  b,  (II)] 
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C.  Claims  and  Liens  Superior  to  Assignment— l.  In  General.  An 

assignment  for  the  benelit  of  creditors  does  not  defeat  preexisting  liensJ^  The 
creditor,  notwithstanding  the  assignment,  can  enforce  Ids  judgment  Hen,'^'^  or  his 
mortgage,'*^  even  though  such  mortgage  has  not  been  recorded.''^    Likewise  it 


76.  Preexisting  liens. —  Alabama. —  Walker 
V.  Miller,  11  Ala.  1067. 

Florida. — Loekett  v.  Robinson,  31  narl34, 
12  So.  649,  20  L.  R.  A.  67. 

Georgia. —  Seaj^  v.  Rome  Bank,  66  Ga.  609. 

Illinois. —  Knapp,  etc.,  Co.  v.  McCaffrey, 
178  111.  107,  52  N.  E.  898,  62  Am.  St.  Rep. 
290. 

Indiana. —  Graydon  v.  Barlow,  15  Ind.  197. 

Kentucky. —  Zaring  v.  Cox,  78  Ky.  527,  I 
Ky.  L.  Rep.  161. 

Maryland. —  Brown  v.  De  Ford,  83  Md.  297, 
34  Atl.  788;  G.  Ober,  etc.,  Co.  v.  Keating,  77 
Md.  100,  26  Atl.  501. 

Missouri. —  Jacobi  v.  Jacobi,  101  Mo.  507, 
14  S.  W.  736. 

Montana. — Durfee  v.  Harper,  22  Mont.  354, 
56  Pac.  582. 

Islew  Jersey. —  Skillman  v.  Teeple,  1  N.  J. 
Eq.  232. 

'Nevj  York. —  Matter  of  Mumford,  5  N.  Y. 
St.  303;  McDermutt  v.  Strong,  4  Johns.  Ch. 
(K  Y.)  687. 

Ohio. —  Bloom  v.  Noggle,  4  Ohio  St.  45. 

Oregon. —  Gammons  v.  Holman^  11  Greg. 
284,  3  Pac.  676. 

Pennsylvania. —  Matter  of  Neff,  185  Pa.  St. 
98,  39  Atl.  830. 

South  Carolina. —  Harth  v.  Gibbes,  4  Mc- 
Cord  (S.  C.)  8. 

See  also  supra,  X,  D,  1;  and  4  Cent.  Dig. 
tit.  "Assignments  for  Benefit  of  Creditors," 
§  965. 

The  lien  of  an  attorney  for  costs  and  com- 
pensation on  a  judgment  recovered  by  him  is 
not  affected  by  a  general  assignment  by  the 
judgment  creditor.  Merchant  v.  Sessions,  5 
N.  Y.  Civ.  Proe.  24. 

77.  Judgment  lien. — Connecticut. — Beards- 
ley  V.  Beecher,  47  Conn.  408. 

Delaware. — Green  v.  Walker,  5  Del.  Ch.  26. 

Illinois. —  Marder  v.  Filkins,  51  111.  App. 
587 ;  Sparre  v.  Abbott,  40  111.  App.  646. 

Indiana. —  Marsh  v.  Vawter,  7 1  Ind.  22 ; 
Griffin  v.  Wallace,  66  Ind.  410. 

Maryland. —  Moale  v.  Buchanan,  11  Gill 
&  J.  (Md.)  314. 

Missouri. — Swear ingen  v.  Slicer,  5  Mo.  241. 

New  Jersey. —  Van  Waggoner  v.  Moses,  26 
N.  J.  L.  570. 

New  York. —  Siegel  v.  Anger,  13  Abb.  N. 
Cas.  (N.  Y.)  362;  Crosby  v.  Hillyer,  24  Wend. 
(N.  Y.)  280;  Hadden  v.  Spader,  20  Johns. 
(N.  Y. )  554;  Seaving  z;.  Brinkerhoff,  5  Johns. 
Ch.  (N.  Y.)  329. 

Ohio.—  Scott  V.  Dunn,  26  Ohio  St.  63. 

Pennsylvania. —  Shaeffer's  Appeal,  101  Pa. 
St.  45;  Ritter  v.  Brendlinger,  58  Pa.  St.  68; 
Matter  of  Fulton,  51  Pa.  St.  204. 

South  Carolina. —  Akers  v.  Rowan,  33  S.  C. 
451,  12  S.  E.  165,  10  L.  R.  A.  705. 

Tennessee. —  Miller  v.  O'Bannon,  4  Lea 
(Tenn.)  398. 

[XIV,  C,  1] 


See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  989. 

78.  Mortgage. —  Alabama. — Walker  v.  Mil- 
ler, 11  Ala.  1067. 

Florida. —  Shad  v.  Livingston,  31  Fla.  89,- 
12  So.  646. 

Iowa. —  Independence  First  Nat.  Bank  v. 
Sweet,  (Iowa  1899)  81  N.  W.  238;  Matter  of 
Windhorst,  107  Iowa  58,  77  N.  W.  513;  In  re 
Guyer,  69  Iowa  585,  29  N.  W.  826. 

Massachusetts. —  Housatonic  Bank  v.  Mar- 
tin, 1  Mete.  (Mass.)  294.  Compare  Dole  v. 
Bodman,  3  Mete.  (Mass.)  139. 

Michigan. —  Dupont  v.  McCorkle,  76  Mich. 
676,  43  N.  W.  582;  Wakeman  v.  Barrows,  41 
Mich.  363,  2  N.  W.  50. 

Minnesota. — Mann  v.  Flower,  25  Minn.  500. 

Missouri. —  Jacobi  v.  Jacobi,  101  Mo.  507, 
14  S.  W.  736;  Splint  v.  Sullivan,  58  Mo.  App. 
582;  Jewet  v.  Preist,  34  Mo.  App.  509. 

New  Jersey. —  Arnett  v.  Trimmer,  43  N.  J. 
Eq.  488,  11  Atl.  487;  Shaw  v.  Glen,  37  N.  J. 
Eq.  32. 

New  York. —  Dorthy  v.  Servis,  46  Hun 
(N.  Y.)  628;  Steward  v.  Cole,  43  Hun  (N.  Y.) 
164;  Crisfield  v.  Bogardus,  18  Abb.  N.  Cas. 
(N.  Y.)  334;  Wyekoff  v.  Remsen,  11  Paige 
(N.  Y.)  564. 

Oregon. —  Helm  v.  Gilroy,  20  Oreg.  517,  26 
Pac.  851;  J.  I.  Case  Threshing  Mach.  Co.  v. 
Campbell,  14  Oreg.  460,  13  Pac.  324. 

Pennsylvania. —  Morris'  Appeal,  88  Pa.  St. 
368;  Luckenbach  v.  Brickenstein,  5  Watts 
&  S.  (Pa.)  145. 

Rhode  Island. —  Wilson  v.  Esten,  14  R.  I. 
621 ;  Williams  v.  Winsor,  12  R.  I.  9. 

Tennessee. —  Stainback  v.  Junk  Bros.  Lum- 
ber, etc.,  Co..  98  Tenn.  306,  39  S.  W.  530. 

Texas. —  Simmons  Hardware  Co.  v.  Kauf- 
man, 77  Tex.  131,  8  S.  W.  283. 

Virginia. —  Ott  v.  King,  8  Gratt.  (Va.) 
224. 

Washington. —  Gilbert  Hunt  Mfg.  Co. 
Wheeler,  15  Wash.  594,  47  Pac.  26. 

United  States. —  Gilmour  v.  Ewing,  50  Fed. 
656. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  972. 

Want  of  seal. —  An  instrument  intended  for 
a  mortgage,  but  ineffectual  for  want  of  a 
seal,  creates  no  lien  in  favor  of  the  mortgagee, 
as  against  the  assignee  under  a  subsequent 
general  assignment  by  the  mortgagor.  Erwin 
V.  Shuey,  8  Ohio  St.  509. 

79.  Unrecorded  mortgage. —  Alabama. — 
Walker  v.  Miller,  11  Ala.  1067. 

Kansas. —  A  chattel  mortgage  given  by  an 
insolvent  debtor  is  void  as  against  his  as- 
signee who  obtains  possession  of  the  mort- 
gaged property  under  the  assignment  prior 
to  the  recording  of  the  mortgage.  Withrow 
V.  Citizens'  Bank,  55  Kan.  378,  40  Pac.  639. 

Michigan. —  Brown  v.  Brabb,  67  Mich.  17, 
34  N.  W.  403,  11  Am.  St.  Rep.  549. 
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lias  been  lield  that  lie  may  enforce  his  mechanic's  lien,^^  his  Yendor's  lien,^^  and 
his  landlord's  lien.*^~ 

2.  Actions  to  Enforce  —  a.  Demand.  An  assignee  for  the  benefit  of  creditors 
is  entitled  to  a  demand  before  a  suit  can  be  brought  against  him  for  the  recovery 
of  goods  obtained  by  his  assignor  by  false  representations.^^ 


Missouri. —  Jewet  i\  Preist,  34  Mo.  App. 
509. 

New  Jersey. —  Shaw  v.  Glen,  37  N.  J.  Eq. 
32. 

New  York. —  Doitliy  V.  Servis,  46  Hun 
(N.  Y.)  628;  Steward  v.  Cole,  43  Hun  (N.  Y.) 
164:  Crisfield  v.  Bogardus,  18  Abb.  N.  Cas. 
(N.  Y.)  334;  Wyckoff  v.  Remsen,  11  Paige 
(N.  Y.)  564. 

Ohio. —  Canfield  Lathrop,  4  Ohio  Dec. 
(Reprint)  51,  Clev.  L.  Rec.  67. 

Rhode  Island. —  Commercial  Nat.  Bank  v. 
Colton,  17  R.  I.  226,  21  Atl.  349;  Wilson  v. 
Esten,  14  R.  I.  621. 

South  Carolina. —  Grube  v.  Lilienthal,  51 
S.  C.  442,  29  S.  E.  230. 

Texas. —  Keller  v.  Smalley,  63  Tex.  512. 

Wisconsin. —  Hawks  V.  Pritzlaff,  51  Wis. 
160,  7  N.  W.  303. 

See  4  Cent,  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  973. 

80.  Mechanic's  lien. —  Illinois. —  Where  a 
contractor  makes  an  assignment  before  the 
subcontractor  has  acquired  a  lien  by  service 
of  notice  on  the  owner,  the  assignee  takes  the 
estate  free  from  any  lien  of  the  subcontractor 
on  the  amount  due  from  the  owner.  Ryerson 
V.  Smith,  152  HI.  641,  38  N.  E.  1032. 

Indiana. — Where  a  contractor  makes  a  gen- 
eral assignment  before  notice  to  the  land- 
owner from  materialmen  that  they  claim  a 
lien  for  materials  furnished  the  contractor, 
the  contractor's  creditors  have  a  superior 
claim  to  the  amount  due  on  the  contract  to 
that  of  the  materialmen.  Kulp  v.  Chamber- 
lin,  4  Ind.  App.  560,  31  N.  E.  376. 

Missouri. —  Barnes  v.  Fisher,  9  Mo.  App. 
574. 

Ohio.—  Hart  v.  Globe  Iron  Works,  37  Ohio 
St.  75;  Williams  v.  Miller,  2  Ohio  Dec.  (Re- 
print) 119,  1  West.  L.  Month.  409. 

Pennsylvania. —  Clark  v.  Miller,  14  Pa.  Co. 
Ct.  227. 

Tennessee. —  Steger  v.  Arctic  Refrigerating 
Co.,  89  Tenn.  453,  14  S.  W.  1087,  11  L.  R.  A. 
580. 

Washington. —  An  assignment  for  the  bene- 
fit of  creditors  prevents  the  enforcemewt  of  a 
mechanic's  lien  on  the  debtor's  property  with- 
out leave  of  court.  Quinby  v.  Slipper,  7 
Wash.  475,  35  Pac.  116,  38  Am.  St.  Rep.  899. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  970. 

81.  Vendor's  lien. —  Alabama. —  Janney  v. 
Habbeler,  101  Ala.  577,  14  So.  624. 

Arkansas. —  A  vendor's  lien  will  not  he  en- 
forced against  trustees  for  creditors  without 
notice.   Pettit  v.  Johnson,  15  Ark.  55. 

Illinois.— Kooxen,  etc.,  Co.  v.  Burdette,  51 
111.  App.  115. 

foira. —  An  assignment  for  the  benefit  of 
creditors  defeats  a  vendor's  lien,  unless  such 
lien  is  reserved  by  conveyance  duly  acknowl- 


edged and  recorded.  Prouty  r.  Clark,  73 
Iowa  55,  34  N.  W.  614. 

Kentucky. —  Zaring  i;.  Cox,  78  Ky.  527,  1 
Ky.  L.  Rep.  161, 

Missouri. — Compare  Knoxville  Mantel,  etc., 
Co.  V.  Coon,  61  Mo.  App.  151. 

New  Jersey. —  Vandoren  v.  Todd,  3  N.  .J. 
Eq.  397. 

New  York. —  Shirley  v.  Congress  Steam 
Sugar  Refinery,  2  Edw.  (N.  Y.)  505;  Hag- 
gerty  v.  Palmer,  6  Johns.  Ch.  (N.  Y.)  437. 

Tennessee. —  Green  v.  Demoss,  10  Humphr, 
(Tenn.)  371.  Compare  Nailer  v.  Young,  7 
Lea  (Tenn.)  735;  Tharpe  v.  Dunlap,  4  Heisk. 
(Tenn.)  674. 

West  Virginia. —  See  Baer  Sons  Grocer  Co. 
V.  Williams,  43  W.  Va.  323,  27  S.  E.  345. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  969. 

82.  Landlord's  lien. —  Illinois. —  O'Hara  v, 
Jones,  46  111.  288;  Powell  V.  Daily,  61  111. 
App.  552.  Compare  Rand  v.  Francis,  168  111. 
444,  48  N.  E.  159. 

Kentucky.— J^oth  v.  Carty,  85  Ky.  591,  9 
Ky.  L.  Rep.  131,  4  S.  W.  314;  Retry  v.  Ran- 
dolph, 85  Ky.  351,  9  Ky.  L.  Rep.  14,  3  S.  W. 
420. 

Mississippi. —  Paine  v.  Sykes,  72  Miss.  351, 
16  So.  903. 

New  Jersey. —  Hoskins  v.  Paul,  9  N.  J.  L. 
110,  17  Am.  Dec.  455. 

Neio  York. —  Compare  Reynolds  v.  Ellis, 
103  N.  Y.  115,  8  N.  E.  392,  57  Am.  Rep.  701. 

Pennsylvania. — Cooper  v.  Rose  Valley  Mills, 
174  Pa.  St.  302,  34  Atl.  559. 

South  Carolina. —  Contra,  Dial  v.  Levy,  39 
S.  C.  265,  17  S.  E.  776;  Bischoff  v.  Tren- 
holm,  36  S.  C.  75,  15  S.  E.  346 ;  Ex  p.  Knobe- 
loch,  26  S.  C.  331,  2  S.  E.  612.  , 

Texas. —  Rosenberg  v.  Shaper,  51  Tex.  134. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  967. 

Removal  of  goods. —  While  the  goods  of  the 
assignor  remain  on  the  premises,  they  are 
liable  for  rent  in  arrear;  but  when  no  rent 
is  in  arrear,  or  if  the  goods  are  bona  fide 
sold  and  removed  from  the  demised  prem- 
ises, the  landlord  has  no  specific  lien  for  his 
rent  on  such  goods,  or  preferred  claim  on  the 
avails  of  them  in  the  hands  of  the  assignee. 
Morris  v.  Parker,  1  Ashm.  (Pa.)  187.  See 
also  Hastings  r.  Belknap,  1  Den.  (X.  Y.)  190. 

83.  Goodwin  r.  Goldsmith,  49  Y.  Super. 
Ct.  101  [afjirmcd  in  99  N.  Y.  149,  1  N.  E. 
404];  Cumiskev  V.  Lewis,  14  Dalv  (N.  Y.) 
466,  15  N.  Y.  St.  364.  But  see  Koch  r.  Lvon, 
82  Mich.  513,  46  N.  W.  779.  h.^Ulmo  that 
where  one  purchases  goods  with  the  fraudu- 
lent intent  not  to  pay  for  them,  and  after- 
ward makes  an  assignment  for  the  benefit  of 
creditors,  the  vendor  can  replevy  them  with- 
out first  making  a  demand  upon* the  assignee. 
See  also  Hall  r.  Peckham,  8  R.  I.  370,  hold- 
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b.  Parties.  A  preferred  creditor,  in  an  assignment  for  benefit  of  creditors, 
should  be  permitted  to  be  joined  as  a  defendant  in  an  action  against  the  assignee 
to  estabhsh  a  hen  which  would  absorb  all  the  assigned  property.^* 

e.  Pleading.  In  an  action  against  an  assignee  to  recover  property  fraudulently 
bought  of  plaintiff  by  the  assignor,  and  held  by  defendant  under  the  assignment, 
it  is  not  necessary  to  aver  any  wrongful  act  on  defendant's  part  in  receiving  the 
property  .^^ 

D.  Setting  Aside  Assignment —  l.  In  General.  Creditors  may,  in  a  proper 
case,  maintain  a  suit  to  set  aside  an  assignment.^*' 


ing  that  moneys  received  by  an  assignee  under 
a  voluntary  assignment,  for  goods  purchased 
by  the  assignor  under  fraudulent  representa- 
tions, and  with  intent  not  to  pay  therefor, 
may  be  recovered  of  the  assignee  by  the  orig- 
inal vendor,  in  an  action  for  money  had  and 
received  to  his  use,  even  without  demand  of 
the  goods  or  moneys,  or  without  tender  of 
the  notes  taken  therefor,  provided  the  notes 
are  produced  at  the  trial,  so  as  to  be  im- 
pounded. 

Sufficiency  of  demand. —  Before  suit  to  re- 
cover goods  fraudulently  bought,  and  included 
in  an  assignment,  a  demand  on  the  person  in 
charge  of  the  goods,  together  with  leaving  a 
written  demand  to  be  delivered  to  the  assignee 
is  sufficient.  Roome  v.  McGovern,  9  Dalv 
(N.  Y.)  60. 

84.  Davies  v.  Fish,  19  Abb.  N.  Cas.  (N.  Y.) 
24.  See  also  Mills  v.  Swearingen,  67  Tex. 
269,  3  S.  W.  268,  holding  that  in  a  suit 
against  assignees  under  a  general  assignment, 
wherein  it  is  sought  to  establish  a  claim  to 
priority  of  payment  out  of  the  general  fund 
by  virtue  of  an  alleged  trust,  the  general 
creditors  are  entitled  to  intervene. 

Assignee  as  party. —  In  an  action  to  re- 
cover back  goods  fraudulently  purchased,  and 
which  have  been  transferred  by  the  purchaser 
under  a  general  assignment  for  benefit  oi 
creditors,  the  assignee  may  properly  be  made 
a  defendant.  Roome  v.  McGovern,  9  Daly 
(N.  Y.)  60. 

Assignor  as  party. —  Where  a  bill  is  filed 
against  an  assignee  to  enforce  a  lien  upon  the 
assigned  property,  and  no  relief  is  prayed 
against  the  assignor,  the  assignor  is  not  a 
necessary  party  to  the  bill.  Lockett  v.  Rob- 
inson, 31  Fla.  134,  12  So.  649,  20  L.  R.  A. 
67.  See  also  Wells  v.  Knox,  55  Hun  (N.  Y.) 
245,  8  N.  Y.  Suppl.  58,  27  N.  Y.  St.  -585,  18 
N.  Y.  Civ.  Proc.  87. 

85.  King  V.  Fitch,  2  Abb.  Dec.  (N.  Y.) 
508,  1  Keyes  (N.  Y.)  432. 

Admissions  by  failure  to  answer. —  In  an 
action  against  a  debtor  and  his  assignee  to 
set  aside  a  sale  to  the  debtor  as  procured  by 
his  fraud,  the  assignee  has  no  other  rights 
than  the  debtor,  and,  on  failure  of  defend- 
ants to  answer,  the  bill  will  be  taken  as  true. 
Longdale  Iron  Co.  Swift's  Iron,  etc.,  Works, 
91  Ky.  191,  12  Ky.  L.  Rep.  848,  15  S.  W. 
183.  ' 

Allegation  of  demand  and  refusal. —  In  an 
action  against  an  assignee,  for  goods  obtained 
by  his  assignor's  fraud,  of  which  he  had  no 
knowledge  when  he  took  possession,  complain- 
ant must  allege  a  demand  of  the  goods,  and 
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a  refusal  of  the  assignee  to  deliver  them. 
Cumiskey  v.  Lewis,  14  Daly  (N.  Y.)  466,  15 
N.  Y.  St.  364. 

Trover  by  mortgagee. —  Where  a  mortgagor 
of  chattels  assigns  the  mortgaged  property  to 
an  assignee,  under  a  general  assignment,  who 
disposes  of  them  without  redeeming  the  mort- 
gage, it  is  not  necessary  for  the  mortgagee,  m 
an  action  of  trover  against  the  assignee,  to 
allege  and  prove  the  amount  due  on  the  se- 
cured notes,  the  destruction  of  the  security, 
and  that  the  mortgagor  is  insolvent  and  un- 
able to  pay  the  secured  debt ;  but  the  allega- 
tion of  the  mortgagee's  special  ownership  in 
the  property,  and  facts  showing  its  character 
and  extent,  and  that  the  assignee  has  wrong- 
fully converted  it,  etc.,  are  sufficient.  J.  I. 
Case  Threshing  Maeh.  Co.  v.  Campbell,  14 
Oreg.  460,  13  Pac.  324. 

86.  loxva. —  Loeb  v.  Pierpoint,  58  low^a  469, 
12  N.  W.  544,  43  Am.  Rep.  122. 

Kansas. — Marshall  i'.  Shibley,  11  Kan.  114. 

Maryland. —  Riley  v.  Carter,  76  Md.  581, 
25  Atl.  667,  35  Am.  St.  Rep.  443,  19  L.  R.  A. 
489. 

Massachusetts. —  Hanson  v.  Paige,  3  Gray 
(Mass.)  239. 

Michigan. —  Burnham  v.  Haskins,  72  Mich, 
235,  40  N.  W.  327. 

Missouri. — Woodson  v.  Carson,  135  Mo.  521, 
35  S.  W.  1005,  37  S.  W.  197;  Pinneo  v.  Hart, 
30  Mo.  561,  77  Am.  Dec.  625. 

New  York. —  Clark  v.  MacDonald,  62  Hun 
(N.  Y.)  149,  16  N.  Y.  Suppl.  493,  41  N.  Y.  St. 
753;  Genesee  County  Bank  v.  Batavia  Bank, 
43  Hun  (N.  Y.)  295;  Dudensing  i;.  Jones,  27 
Misc.  (N.  Y.)  69,  58  N.  Y.  Suppl.  178;  Fas- 
sett  v.  Tallmadge,  18- Abb.  Pr.  (N.  Y.)  48; 
Fanshawe  v.  Lane,  16  Abb.  Pr.  (N.  Y.)  71; 
O'Neil  V.  Salmon,  25  How.  Pr.  (N.  Y.)  246; 
Gasper  v.  Bennett,  12  How.  Pr.  (N.  Y.)  307; 
Lentilhon  v.  Moffat,  1  Edw.  (N.  Y.)  451.^ 

Pennsylvania. — Weber  -y.  Samuel,  7  Pa.  St. 
499. 

South  Dakota.— Wright  v.  Lee,  2  S.  D.  596, 
51  N.  W.  706. 

Tennessee. —  Peacock  v.  Tompkins,  Meigs 
(Tenn.)  317. 

Texas. —  Louisiana  Sugar  Refining  ,  Co.  v. 
Harrison,  9  Tex.  Civ.  App.  141,  29  S.  W.  500. 

Wisconsin. —  Norton  v.  Kearney,  10  Wis. 
443. 

United  States. —  Hahn  v.  Salmon,  20  Fed. 
801. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1036. 

As  to  right  of  third  persons  to  sue  to  set 
aside  assignment  see  supra,  X,  B,  3,  a. 
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2.  What  Creditors  May  Attack.  The  general  rule  is  that  only  a  judgment 
creditor  can  attack  an  assignment.^"^  But  where  the  claim  is  undisputed,  or  where 
it  would  be  inequitable  to  deny  a  diligent  creditor  his  equitable  remedy  merely 
for  want  of  a  judgment,  it  has  often  been  held  that  judgment  at  law  is  not  a 
necessary  prerequisite.^*^  A  creditor  must,  however,  be  prejudiced  by  the  assign- 
ment to  enable  him  to  attack  it.^'-* 

3.  Estoppel  to  Attack.  A  creditor  who  assents  to  an  assignment,^^  or  with 
knowledge  of  all  the  facts  accepts  benefits  under  an  assignment,^^  cannot  there- 


Insanity  of  assignor. —  Creditors  sustain 
such  a  relation  to  a  debtor  as  entitles  them  to 
maintain  a  suit  to  set  aside  a  deed  in  trust 
for  creditors  on  the  ground  that  tne  debtor 
was  at  the  time  a  lunatic.  Riley  v.  Carter, 
76  Md.  581,  25  Atl.  667,  35  Am.  fet.  Rep.  443, 
19  L.  R.  A.  489. 

87.  Judgment  creditors. —  Illinois. — Green- 
way  V.  Thomas,  14  111.  271. 

Kansas. —  Tennent  v.  Battey,  18  Kan.  324. 

New  York. —  Bowe  v.  Arnold,  31  Hun 
(N.  Y.)  256;  Knauth  v.  Bassett,  34  Barb. 
(N.  Y.)  31 ;  Ogden  v.  Prentice,  33  Barb.  (N.  Y. ) 
160;  Cropsey  v.  McKinney,  30  Barb.  (N.  Y.) 
47;  Forbes  v.  Logan,  4  Bosw.  (N.  Y.) 
475;  Neustadt  v.  Joel,  2  Duer  (N.  Y.)  530; 
Bishop  V.  Halsey,  13  How.  Pr.  (N.  Y.)  154; 
McElwain  v.  Willis,  9  Wend.  i^.  Y.)  548. 

South  Carolina. —  Ryttenberg  v.  Keels,  39 
S.  C.  203,  17  S.  E.  441. 

United  States. —  Cates  v.  Allen,  149  U.  S. 
"451,  13  S.  Ct.  883,  977,  37  L.  ed.  804. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1039. 

88.  Simple  contract  creditors. —  Bromberg 
V.  Heyer,  69  Ala.  22 ;  Conen  v.  Morris,  70  Ga. 
313;  Meinhard  v.  Strickland,  29  S.  C.  491,  7 
S.  E.  838;  Peters  v.  Bain,  133  U.  S.  670,  10 
S.  Ct.  354,  33  L.  ed.  696;  Curtain  v.  Talley, 
46  Fed.  580. 

Attaching  creditor. —  A  creditor  of  an  in- 
solvent debtor,  who  attaches  his  property 
after  the  commencement  of  proceedings  in 
insolvency  and  before  the  assignment,  has 
sufficient  interest  to  maintain  a  bill  in  equity 
to  set  aside  the  proceedings.  Merriam  v. 
Sewall,  8  Gray  (Mass.)  316.  See  also  Bates 
V.  Plonsky,  28  Hun  (N.  Y.)  112,;  Heye  v. 
Bolles,  33  How.  Pr.  (N.  Y.)  266. 

Mortgage  creditor. —  In  California  a  cred- 
itor secured  by  mortgage,  though  his  claim 
is  not  due,  may  object  to  the  debtor's  assign- 
ment as  void.  Sabichi  v.  Chase,  108  CaL  81, 
41  Pac.  29. 

89.  Prejudiced  creditors. —  Powers  v.  Gray- 
don,  10  Bosw.  (N.  Y.)  630; -Scott  v.  Guthrie, 
10  Bosw.  (N.  Y.)  408;  Morrison  v.  Atwell, 
9  Bosw.  (N.  Y.)  503;  Haynes  v.  Brooks,  17 
Abb.  N.  Cas.  (N.  Y.)  152;  Fox  v.  Heath,  16 
Abb.  Pr.  (N.  Y.)  163. 

90.  Assenting  to  assignment. —  Alabama. — 
Sampson  r.  Jackson,  103  Ala.  550,  15  So.  893. 

Arkansas. —  Martin  v.  Taylor,  52  Ark.  389, 
12  S.  W.  1011. 

Connecticut. —  Greene  t\  A.  &  W.  Sprague 
Mfg.  Co.,  52  Conn.  330. 

Iowa. —  The  fact  that  a  creditor  assented 
to  an  assignment  preferring  cvoditors,  valid 
under  New  York  laws,  and  became  surety  for 


the  assignor  does  not  estop  him  from  assert- 
ing his  rights  under  the  Iowa  law,  which 
holds  such  assignments  void  as  to  property 
lying  within  the  state  of  Iowa.  Moore  v. 
Church,  70  Iowa  208,  30  N.  W.  855,  59  Am. 
Rep.  439. 

Minnesota. —  Scott  v.  Edes,  3  Minn.  877. 
But  a  creditor  does  not  ratify  a  fraudulent 
assignment  of  the  debtor's  property  by  insti- 
tuting garnishment  proceedings  to  reach  the 
property.    Banning  v.  Sibley,  3  Minn.  389. 

Missouri. —  Burrows  v.  Alter,  7  Mo.  424. 

Neiv  York. —  Groves  v.  Rice,  148  N.  Y.  227, 
42  N.  E.  664j  Rapalee  v.  Stewart,  27  N.  Y. 
310;  Levy  v.  James,  49  Hun  (N.  Y.)  161,  1 
N.  Y.  Suppl.  604,  16  N.  Y.  St.  762;  Wilson 
Bros.  Wooden  ware,  etc.,  Co.  v.  Daggett,  9 
N.  Y.  Civ.  Proc.  408 ;  Cavanagh  v.  Morrow, 
67  How.  Pr.  (N.  Y.)  241;  O'Neil  v.  Salmon, 
25  How.  Pr.  (N.  Y.)  246.  Compare  Ameri- 
can Exch.  Bank  v.  Webb,  36  i^arb.  (N.  Y.) 
291. 

Pennsylvania. —  Kendall  v.  McClure  Coke 
Co.,  182  Pa.  St.  1,  37  Atl.  823,  61  Am.  St. 
Rep.  688. 

United  States. —  Johnson  v.  Rogers,  13  Fed. 
Cas.  No.  7,408,  14  Alb.  L.  J.  427,  5  Am.  L. 
Rec.  536,  15  Nat.  Bankr.  Reg.  1. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1043. 

Acceptance  of  part. —  A  creditor  cannot  ac- 
cept part  of  an  assignment  for  the  benefit  of 
creditors  and  repudiate  the  balance  of  it. 
Hatehett  v.  Blanton,  72  Ala.  423;  Frierson 
V.  Branch,  30  Ark.  453 ;  Loomis  v.  Griffin,  78 
Iowa  482,  43  N.  W.  296;  Kleinschmidt  i\ 
Steele,  15  Mont.  181,  38  Pac.  827. 

91.  Accepting  benefits. —  Alabama. —  Adler 
V.  Bell,  110  Ala.  357,  20  So.  83. 

Florida. —  A  creditor,  by  filing  his  debt 
with  the  debtor's  assignee  and  accepting  a 
dividend  thereon,  does  not  defeat  his  right 
to  subject  to  his  debt  property  reserved  by 
the  debtor  from  the  assignment  as  exempt, 
but  which  is  not  in  fact  exempt.  Cator  r. 
Blount,  41  Fla.  138,  25  So.  283. 

Kentucky.— A  creditor  Avho,  as  soon  as  the 
debtor  asserts  a  homestead  right,  denies  it  by 
proper  pleadings,  is  not  estopped  to  contest 
the  right  by  accepting  a  pro  rata  share  of 
the  proceeds  of  an  assignment  in  which  the 
homestead  was  reserved.  Creager  r.  Creager, 
87  Ky.  449,  10  Ky.  L.  Rep.  424.  9  S.  W.  380. 

Louisiana. —  Wallace  v.  Gumming,  27  La. 
Ann.  631. 

Maine. —  Chafee  v.  New  York  Fourth  Nat. 
Bank,  71  Me.  514,  36  Am.  Rep.  345. 

Maryland. —  Moale  v.  Buclianan,  11  Gill 
&  J.  (Md.)  314. 
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after  attack  it,  or  pursue  remedies  against  others  inconsistent  with  the  position  he 
has  assnmed.^^  Thus  a  creditor  who  has  filed  proofs  of  his  claim  in  the  assign- 
ment proceedings  is  estopped  from,  afterward  denying  the  validity  of  the  assign- 
ment.^^ But  if  the  creditor  was  ignorant  of  the  facts  when  accepting  the 
assignment  he  may  repudiate  his  acceptance  upon  discovery  of  the  facts,^^  but 
must  return,  or  offer  to  return,  whatever  he  obtained  under  the  assignment  as  a 
preliminary  to  an  attack  thereon.^^ 


Minnesota. —  Olson  v.  O'Brien,  46  Minn.  87, 
48  N.  W.  453;  Richards  v.  White,  7  Minn. 
345;  Scott  v.  Edes,  3  Minn.  377.  But  cred- 
itors who  received  dividends  and  filed  re- 
leases under  an  assignment  are  not  estopped 
by  their  acts  from  petitioning  for  the  ap- 
pointment of  a  receiver  of  the  debtor's  prop- 
erty after  the  court  has  held  the  assignment 
void.  Matter  of  Walker,  37  Minn.  243,  33 
N.  W.  852,  34  N.  W.  591. 

Missouri. —  Moline  Plow  Co.  v.  Wenger,  95 
Mo.  207,  8  S.  W.  404;  Nanson  i\  Jacob,  93 
Mo.  331,  6  S.  W.  246,  3  Am.  St.  Rep.  531. 

Ifew  York.—  Groves  v.  Rice,  148  N.  Y.  227, 
42  N.  E.  664;  Olmstead  i\  Herrick,  1  E.  D. 
Smith  (N.  Y.)  310;  O'Neil  v.  Salmon,  25 
How.  Pr.  (N.  Y.)  246;  Mitchell  v.  Lenox,  14 
Wend.  (N.  Y. )  662.  Compare  Benedict,  etc., 
Mfg.  Co.  V.  Hutchinson,  53  N.  Y.  Super.  Ct. 
486;  Pratt  v.  Adams,  7  Paige  (N.  Y.)  615. 

Pennsiflvania. —  Adlum  v.  Yard,  1  Rawle 
(Pa.)  163,  18  Am.  Dec.  608. 

^outh  Carolina.— Arnold  v.  Bail&y,  24  S.  C. 
493. 

Texas. —  Roberson  v.  Tonn,  76  Tex.  535,  13 
S.  W.  385;  Wright  r.  Enless,  12  Tex.  Civ. 
Ai>p.  136,  34  S.  W.  302;  Whitehill  v.  Shaw, 
(Tex.  Civ.  App.  1896)  33  S.  W.  886. 

Washington. —  Cerf  v.  Wallace,  14  Wash. 
249,  44  Pac.  264. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1044. 

92.  Pursuing  inconsistent  remedies.— Ken- 
nedy V.  Thorp,  51  N.  Y.  174;  Young  v.  Hail, 
6  Lea  (Tenn.)  179. 

An  intervening  creditor,  who  in  his  petition 
of  intervention  fails  to  attack  an  assignment 
made  by  the  debtor  prior  to  intervener's  at- 
tempt to  attach  property  covered  thereby,  is 
not  entitled  to  an  attachment  on  such  prop- 
erty. Butte  First  Nat.  Bank  t;.  Boyce,  15 
Mont.  162,  38  Pac.  829. 

93.  Filing  claim  with  assignee. —  Iowa. — ■ 
The  fact  that  the  agents  of  an  insolvent  in- 
surance company  filed  claims  for  unearned 
premiums  with  the  assignee,  after  giving 
proper  credit  for  the  balance  due  the  com- 
pany by  them,  does  not  estop  them  from  con- 
testing the  validity  of  the  assignment,  as 
affecting  their  right  of  set-off.  Franzen  v. 
Hutchinson,  94  Iowa  95,  62  N.  W.  698. 

Kentucky. —  Where  attaching  creditors  are 
insisting  that  an  assignment  is  fraudulent 
and  are  taking  evidence  to  support  their  con- 
tention they  do  not  estop  themselves  from 
continuing  the  attack  on  the  assignment  by 
presenting  their  demands  in  a  suit  by  the  as- 
signee for  a  settlement  of  the  assigned  es- 
tate.   Scott  V.  Strauss,  14  Ky.  L.  Rep.  892. 

Louisiana. —  Lowry  v.  Commercial,  etc., 
Bank,  12  Rob.  (La.)  193. 
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Maryland. —  Horsey  v.  Chew,  65  Md.  555, 
5  Atl.  466. 

Michigan. —  Matter  of  George  T.  Smith 
Middlings  Purifier  Co.,  86  Mich.  149,  48 
N.  W.  .864, 

Minnesota. —  Aberle  v.  Schlichenmeir,  51 
Minn.  1,  52  N.  W.  972. 

'New  York. —  The  mere  filing  of  a  judg- 
ment creditor's  claim  with  the  assignee,  un- 
der a  general  assignment  by  the  debtor,  is  not 
such  a  recognition  of  the  assignment  as  oper- 
ates to  nullify  his  action  to  set  it  aside. 
Koechl  V.  Leibinger,  etc..  Brewing  Co.,  26 
N.  Y.  App.  Div.  573,  50  N.  Y.  Suppl.  568. 
So  a  creditor  who  attaches  notwithstanding 
the  debtor's  assignment,  charging  fraud,  can- 
not be  deemed  to  have  ratified  the  assignment 
by  afterward  proving  his  debt  in  proceedings 
thereunder,  and  moving  that  the  assignee  be 
removed,  when  he  expressly  asserts  at  the 
time  that  he  does  not  recognize  the  validity 
of  the  assignment.  Iselin  v.  Henlein,  16 
Abb.  N.  Cas.  (N.  Y.)  73. 

Wisconsw.^Boynton  Furnace  Co.  v.  Soren- 
sen,  80  Wis.  594,  50  S.  W.  773;  Littlejohn  v. 
Turner,  73  Wis.  113,  40  N.  W.  621.  Com- 
pare Segnitz  v.  Garden  City  Banking,  etc., 
Co.,  107  Wis.  171,  83  N.  W.  327,  81  Am.  St. 
Rep.  830,  50  L.  R.  A.  327. 

United  States. —  Frelinghuysen  v.  Nugent, 
36  Fed.  229. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1045. 

94.  Ignorance  of  fraud. —  Kansas. —  Hair- 
grove  V.  Millington,  8  Kan.  480. 

Kentucky. —  Bank  of  Commerce  V.  Payne, 
86  Ky.  446,  10  Ky.  L.  Rep.  43,  8  S.  W.  856. 

Minnesota. —  Scott  v.  Edes,  3  Minn.  377. 

New  York. —  Stedman  v.  Davis,  93  N.  Y. 
32;  Buffalo  Third  Nat.  Bank  v.  Guenther,  1 
N.  Y.  Suppl.  753,  17  N.-Y.  St.  403;  Matter  of 
Cook,  7  N.  Y.  St.  82. 

United  States. —  Johnson,  v.  Rogers,  13 
Fed.  Cas.  No.  7,408,  14  Alb.  L.  J.  427,  5  Am. 
L.  Rec.  536,  15  Nat.  Bankr.  Reg.  1. 

See  4  Cent.  Dig.  tit,  "Assignments  for 
Benefit  of  Creditors,"  §  1046. 

95..  Return  of  benefits. —  Scott  v.  Edes,  3 
Minn.  377. 

Surrender  of  collateral. —  A  creditor  having 
a  pledge  for  the  payment  of  a  debt  is  not 
bound,  if  he  assails  as  fraudulent  a  subse- 
quent conveyance  by  the  debtor  to  other  cred- 
itors, or  asserts  that  it  is  a  general  assign- 
ment, in  the  benefits  of  which  he  and  all  the 
other  creditors  are  entitled  to  participate,  to 
offer  to  relinquish  the  pledge  or  to  bring  it 
in  as  a  contribution  to  a  common  fund  for 
the  equal  benefit  of  the  fraudulent  donee  and 
himself.  Alabama  Warehouse  Co.  v.  Jones, 
62  Ala.  550. 
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4.  Actions  to  Set  Aside  Assignment  —  a.  Jurisdiction.  Unless  it  is  so  pro- 
vided bj  statute '-^^  jurisdiction  over  proceedings  to  test  the  validity  of  an  assign- 
ment is  not  limited  to  the  court  in  which  the  assignee  lias  filed  his  bond  and 
inventory,  but  exists  in  any  court  of  otherwise  competent  jurisdiction.^^ 

b.  Time  to  Sue.  A  creditor  attempting  to  nullify  a  deed  of  assignment  made  by 
his  debtor  must  take  action  within  a  reasonable  time  after  the  deed  is  executed. 

e.  Injunction  and  Receiver.  In  a  suit  to  set  aside  an  assignment  the  appoint- 
ment of  a  receiver  of  the  assigned  property  and  the  granting  of  an  injunction  to 
restrain  the  assignee  from  proceeding  under  the  assignment  is  within  the  discre- 
tion of  the  court.^^ 

d.  Parties.  It  is  generally  held  that  the  assignor  and  assignee  are  the  only 
necessary  defendants  to  a  suit  for  setting  aside  a  general  assignment  as  fraudulent.^ 


96.  In  Illinois,  where  a  voluntary  deed  of 
assignment  is  duly  executed  and  recorded  in 
the  county  court,  that  court  obtains  com- 
plete and  exclusive  jurisdiction  over  the  in- 
solvent estate,  and  the  validity  of  the  as- 
signment must  be  contested  in  the  county 
court  alone.  Wilson  v.  Aaron,  36  111.  App. 
576  [affirmed  in  132  111.  238,  23  N.  E.  1037]. 

97.  Kohn  v.  Ryan,  31  Fed.  636. 

Federal  court. —  Where  an  assignment  for 
the  benefit  of  creditors  is  merely  regulated, 
hut  not  created,  by  a  state  law,  the  legality  of 
the  assignment  may  be  contested  by  a  cred- 
itor in  a  federal  court.  Adler  v.  Ecker,  1 
MeCrary  (U.  S.)  256,  2  Fed.  126. 

Probate  court. —  In  Ohio  and  Oklahoma  a 
probate  court  is  without  jurisdiction  to  set 
aside  an  assignment  for  the  benefit  of  cred- 
itors. Standard  Home,  etc.,  Co.  v.  Jones,  64 
Ohio  St.  147,  59  N.  E.  885;  Parlin,  etc.,  Co. 
17.  Schram,  4  Okla.  651,  46  Pac.  490;  Smith 
■V.  Kaufman,  3  Okla.  568,  41  Pac.  722. 

98.  Maryland. —  Miller  v.  Matthews,  87 
Md.  464,  40  Atl.  176. 

Massachusetts. —  Leland  v.  Drown,  12  Gray 
(Mass.)  437. 

Neto  Jersey. —  Kimball  v.  Lee,  40  JST.  J.  Eq. 
403,  2  Atl.  820. 

Neiv  York. —  Redmond  V.  Wemple,  4  Edw. 
(N.  Y.)  221. 

Wisconsin. —  See  Kickbuseh  v.  Corwith,  108 
Wis.  634,  85  K  W.  148. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1055. 

After  the  trust  has  been  executed  it  is  too 
late  to  seek  to  set  aside  the  assignment  on 
the  ground  of  fraud.  Hays  v.  Doane,  11  N.  J. 
Eq.  84;  McLean  v.  Prentice,  34  Hun-  (N.  Y.) 
504.  But  see  Knauth  v.  Bassett,  34  Barb. 
(N.  Y.)  31,  holding  that  an  action  by  a 
creditor  to  set  aside  an  assignment  may  be 
maintained,  so  far  as  concerns  any  money 
in  the  hands  of  the  assignee,  though  he  may 
have  paid  away  the  greater  portion  of  the 
property  assigned. 

99.  Wood  V.  Haynes,  92  Ga.  180,  18  S.  E. 
47;  Buena  Vista  Mfg.  Co.  v.  Chattanooga 
Door,  etc.,  Co.,  87  Ga.  689,  13  S.  E.  684;  Wal- 
ker V.  Stone,  70  Iowa  103,  30  N.  W.  39; 
Spring  V.  Strauss,  3  Bosw.  (N.  Y.)  607; 
Hotop  R  Durant,  6  Abb.  Pr.  (N.  Y.)  371 
note;  Minzesheimer  v.  Mayer,  66  How.  Pr. 

(N.  Y.)  484;  Bishop  v.  Halsey,  13  tlow.  Pr. 

(N.  Y.)  154. 


Where  the  assignee  is  solvent,  honest,  and 
competent,  and  a  case  of  real  danger  to  the 
assets  in  his  hands  is  not  made,  and  where 
the  creditors  have  the  security  of  ultimate 
liability,  the  assignee  will  not  be  enjoined 
at  the  instance  of  the  creditors  from  control- 
ling the  assets  pending  a  bill  to  set  aside  the 
assignment;  and  a  receiver  will  not  be  ap- 
pointed to  supersede  the  assignee  before  a 
final  decree.  Gresham  i?.  Crossland,  59  Ga. 
270.  But  where,  in  proceedings  on  motion  for 
an  injunction  and  the  appointment  of  a  re- 
ceiver, by  general  creditors  of  an  insolvent, 
against  his  assignee  and  preferred  creditors, 
it  appears  that  a  final  judgment  setting  aside 
the  assignment  and  the  preferences  is  proba- 
ble, a  receiver  should  be  appointed  and  the 
injunction  granted.  People's  Bank  v.  l"'an- 
cher,  21  N.  Y.  Suppl.  545. 

1.  Necessary  parties. —  Arkansas. —  Hunt  v. 
Weiner,  39  Ark.  70. 

Michigan. —  Suydam  v.  Dequindre,  Harr. 
(Mich.)  347. 

Missouri. —  See  State  v.  Withrow,  141  Mo. 
69,  41  S.  W.  980. 

Neiu  York. —  Russell  v.  Lasher,  4  Barb. 
(N.  Y.)  232;  Smith  v.  Payne,  56  N.  Y. 
Super.  Ct.  451,  3  N.  Y.  Suppl.  826,  21  N.  Y. 
St.  462;  Scudder  v.  Voorhis,  5  Sandf.  (N.  Y.) 
271;  Greene  County  Bank  v.  Batavia  Bank, 
5  N.  Y.  St.  414;  Bank  of  British  North 
America  v.  Suydam,  6  How.  Pr.  ( N.  Y. ) 
379;  Wakeman  v.  Grover,  4  Paige  (N.  Y.) 
23;  Rogers  v.  Rogers,  3  Paige  (N.  Y.)  379. 

Pennsylvania. —  Hodge's  Estate,  1  Ashm. 
(Pa.)  63. 

Vermont. —  Therasson  v.  Hickock,  37  Vt. 
454. 

See  4  Cent.  Dig.  tit.  "iVssignments  for 
Benefit  of  Creditors,"  §  1057. 

Death  of  assignor. —  In  a  creditors'  suit  to 
set  aside  as  fraudulent  a  general  assignment, 
the  assignor,  or  after  his  death  his  personal 
representative,  is  a  necessary  party;  and 
when  the  assignor,  originally  a  party,  has 
died,  and  his  representative  is  not  brought 
in,  a  judgment  rendered  for  plaintiff  is  fa- 
tally defective,  though  the  facts  of  the  as- 
signor's death,  the  proof  of  his  will,  and  the 
qualification  of  his  executrix  are  pleaded  by 
supplemental  complaint,  and  the  executrix  is 
a  party  in  her  individual  capacity.  Amster- 
dam First  Nat.  Bank  v.  Shuler,  153  N.  Y. 
163,  47  N.  E.  262,  60  Am.  St.  Rep.  601. 
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But  where  named  creditors  are  given  preferences  it  lias  been  held  that  they  should 
be  made  parties.^ 

6.  Pleading — (i)  In  General.  In  an  action  to  set  aside  an  assignment  as 
fraudulent  against  creditors  it  has  been  held  to  be  sufficient  to  aver  that  the 
assignment  was  fraudulent  and  void,  and  made  and  accepted  with  intent  to  defraud 
creditors,  without  further  averring  the  facts  relied  on  to  establish  the  intent.^ 

(ii)  Bill  of  Particulars.  In  aji  action  to  set  aside  as  fraudulent  an  assign- 
ment for  the  benefit  of  creditors,  plaintiff  may  be  required  to  furnish  a  bill  of 
particulars  * 

f .  Evidence  —  (i)  In  General.  The  fraudulent  intent  of  an  assignor  for  the 
benefit  of  creditors  must  be  proved  by  such  evidence  as  is  required  to  establish 
any  other  fact —  as  by  his  acts  and  declarations,  his  circumstances  and  situation, 
and  the  terms  and  provisions  of  the  instrument.^ 

(ii)  Burden  OF  Proof.    The  burden  is  on  a  creditor  attacking  an  assign- 


Waiver  of  objections. —  The  objection  that 
the  judgment  debtors  are  not  joined  as  de- 
fendants in  a  creditors'  action  to  set  aside 
their  assignment  is  waived  if  not  taken  by 
demurrer  or  answer.  Hurlbert  v.  Dean,  2 
Abb.  Dec.  (N.  Y.)  428,  2  Keyes  (N.  Y.)  97. 

2.  Preferred  creditors. —  Stout  v.  Higbee,  4 
J.  J.  Marsh.  (Ky.)  632;  Allen  v.  Union,  etc., 
Bank,  72  Miss.  549,  17  So.  442;  Hamilton 
Nat.  Bank  v.  Halsted,  56  Hun  (N.  Y.)  530, 
9  N.  Y.  Suppl.  852,  31  N.  Y.  St.  809;  Chand- 
ler-v.  Powers,  25  Hun  (N.  Y. )  445.  But  see 
Hancock  v.  Wooten,  107  N.  C.  9,  12  S.  E.  199, 
11  L.  R.  A.  466,  holding  that  in  a  suit  by 
creditors  to  set  aside  an  assignment  as  fraud- 
ulent a  preferred  creditor  is  not  a  necessary 
party  defendant;  and  if,  having  been  joined  as 
defendant,  he  dies  before  trial,  it  rests  in  the 
discretion  of  the  court  whether  his  personal 
representatives  should  be  made  parties,  and  the 
trustee  under  the  assignment  cannot  demand 
that  the  trial  be  delayed  until  that  is  done. 

In  an  action  to  reform  an  assignment  for  a 
fraudulent  provision  contained  therein  all  the 
creditors  of  the  assignor  must  be  parties  to 
the  action.  Garner  v.  Wright,  24  How.  Pr. 
(N.  Y.)  144;  Smith  v.  Howard,  20  How.  Pr. 
(N.  Y.)  151. 

3.  Stafford  v.  Merrill,  62  Hun  (N.  Y.)  144, 
16  N.  Y.  Suppl.  467,  41  N.  Y.  St.  230 ;  Pitts- 
field  Nat.  Bank  v.  Tailer,  60  Hun  (N.  Y.) 
130,  14  N.  Y.  Suppl:  557,  38  N.  Y.  St.  895; 
National  Union  Bank  v.  Heed,  12  N.  Y. 
Suppl.  920,  27  Abb.  N.  Cas.  (N.  Y.)  5,  35 
N.  Y.  St.  572;  Durant  v.  Pierson,  8  N.  Y. 
Suppl.  904,  29  N.  Y.  St.  510;  Hastings  v. 
Thurston,  10  Abb.  Pr.  (N.  Y.)  418,  18  How. 
Pr.  (N.  Y.)  530;  Verner  r.  Davis,  26  S.  C. 
609,  2  S.  E.  114.  But  see  Sullivan  v.  Sulli- 
van, Brunn.  Col.  Cas.  (U.  S.)  642,  23  Fed. 
Cas.  No.  13,598,  21  Law  Rep.  531,  3  Wkly. 
Gaz.  126,  holding  that  where  an  assignment 
is  attacked  on  the  ground  of  fraud  a  general 
allegation  of  fraud  is  not  sufficient,  but  par- 
ticular acts  must  be  specified. 

Delivery  and  acceptance  of  deed. —  A  cred- 
itors' bill  a,gainst  a  debtor  and  his'  assignees 
to  set  aside  the  assignment  as  fraudulent 
need  not  allege  that  the  assignment  was  de- 
livered, nor  that  the  assignees  accepted  the 
trust.  Gasper  v.  Bennett,  12  How.  Pr. 
(N.  Y.)  307. 

[XIV,  D.  4.  d] 


Fraud  of  assignee. —  In  an  action  to  set 
aside  an  assignment  on  the  ground  of  the 
fraud  of  the  assignor,  the  complaint  is  not 
demurrable  because  there  is  no  allegation 
that  the  assignee  was  implicated  in  the  fraud. 
Stevenson  v.  Matteson,  3  Mont.  108,  32  Pac. 
291. 

4.  Clafiin  v.  Smith,  13  Abb.  N.  Cas.  (N.  Y.) 
205.  But  see  Passavant  v.  Cantor,  48  Hun 
(N.  Y.)  546,  1  N.  Y.  Suppl.  574,  16  N.  Y.  St. 
252,  21  Abb.  N.  Cas.  (N.  Y.)  259,  wherein 
the  creditors  alleged  that  the  assignor  failed 
to  deliver  to  the  assignee  all  the  property 
owned  by  him  or  in  which  he  was  interested, 
and  that  he  had  secreted  and  reserved  a  large 
portion  of  his  property  with  the  intent  to 
defraud;  that  the  assignment  was  a  conspir- 
acy on  the  part  of  the  assignor  to  fraudu- 
lently obtain  goods  from  his  creditors  with 
the  intention  of  fraudulently  disposing  of 
them,  and  to  reserve  them  for  his  own  benefit. 
The  books  had  been  turned  over  to  the  as- 
signee. It  was  held  that  the  assignee  was  not 
entitled  to  a  bill  of  particulars  specifying  the 
property  the  assignor  failed  to  turn  over, 
and  fraudulently  concealed  and  reserved,  and 
the  dates  of  such  transactions,  and  the  par- 
ties with  whom  made,  nor  a  bill  specifying 
from  whom  goods  were  fraudulently  obtained. 

5.  Baldwin  v.  Buckland,  11  Mich.  389. 
As  to  proof  of  fraud  see  supra,  IX,  C. 
Book  entries. —  In  an  action  to  set  aside  an 

assignment  of  a  firm  for  creditors  as  fraudu- 
lent, the  entries  in  the  books  of  the  firm, 
made  in  due  course  of  business,  prior  to  the 
assignment,  are  admissible  to  show  whether 
the  debts  of  the  firm  set  out  in  the  assignment 
are  hona  fide  obligations.  Loos  v.  Wilkinson, 
10  N.  Y.  St.  297. 

A  judgment  recovered  after  an  assignment 
for  benefit  of  creditors  is  admissible  in  an 
action  to  set  aside  the  assignment  as  proof  of 
the  validity  of  the  debt  mentioned  in  the  as- 
signment, the  genuineness  of  the  judgment 
and  the  hona  fides  of  the  debt  being  open  to 
contest.  Acker  v.  Leland,  109  N.  Y.  5,  15 
N.  E.  743,  14  N.  Y.  St.  23.  But  see  Mower 
V.  Hanford,  6  Minn.  535,  holding  that  in  an 
action  to  set  aside  as  fraudulent  an  assign- 
ment '  for  benefit  of  creditors,  the  record  of 
proceedings  in  another  action  between  other 
parties,  and  relating  to  a  different  subject- 


ASSIGJyifLWTS  FOE  BENEFIT  OF  CREDFTORS   [4  Cyc]  281 


ment  for  the  benefit  of  preferred  creditors  to  sliow  that  the  assignment  was 
executed  to  defraud  and  delay  other  creditors.^ 

g.  Questions  For  Jury.  The  question  whether  an  instrnment  is  fraudulent  by 
its  terms  is  one  of  law.'^ 

h.  Judgment.  In  an  action  to  set  aside  an  assignment  for  fraud  it  is  error  to 
render  judgment  against  the  assignee  personally,  where  there  is  no  finding  that 
he  knew  of  the  fraudulent  intent  of  the  assignor.^ 

5.  Effect  of  Setting  Aside  Assignment.  Where  a  deed  made  for  the  benefit  of 
creditors  is  set  aside,  creditors  are  left  to  enforce  their  claims  as  though  no  such 
deed  had  been  made.^    The  court  on  setting  aside  an  assignment  will  so  deal 


matter,  in  which  such  assignment  was  ad- 
judged fraudulent,  is  inadmissible. 

Proof  of  intent. —  It  is  competent  to  show 
the  motives  of  officers  of  an  insolvent  corpo- 
ration in  assigning  its  assets  on  an  issue  as 
to  the  validity  of  such  assignment.  Covert 
V.  Rogers,  38  Mich.  363,  31  Am.  Rep.  319. 
And  evidence  that  a  deed  of  assignment,  legal 
on  its  face,  was  made  in  good  faith,  is  admis- 
sible in  defense  of  a  suit  by  attachment, 
claiming  that  the  assignment  was  made  with 
fraudulent  intent  to  hinder  and  delay  credit- 
ors.   McFarland  v.  Birdsall,  14  Ind.  126. 

6.  Guerin  v.  Hunt,  8  Minn.  477;  Mack  v. 
Davidson,  58  N.  Y.  Super.  Ct.  75,  9  N.  Y. 
Suppl.  730,  30  N.  Y.  St.  805 ;  Royster  v. 
Stallings,  124  N.  C.  55,  32  S.  E.  384.  See 
also  Bernheimer  v.  Rindskopf,  116  N.  Y.  428, 
22  N.  E.1074,  27  N-  Y.  St.  648,  15  Am.  St. 
Rep.  414,  holding  that  in  an  action  to  set 
aside  an  assignment  a  partnership  as  in 
fraud  of  certain  firm  creditors,  the  burden  is 
on  plaintiffs  to  prove  their  allegation  that  a 
note  preferred  in  the  assignment  was  in- 
dorsed by  one  partner  in  the  firm's  name  for 
his  own  private  interest,  without  the  consent 
of  his  copartners. 

As  to  burden  of  proof  of  fraud  see  supra, 
IX,  C,  1. 

In  an  action  by  partnership  creditors  to 

set  aside  an  assignment  for  appropriating 
partnership  property  to  the  payment  of  indi- 
vidual debts,  the  burden  is  on  the  defendants 
to  show  that  enough  individual  property  has 
been  also  assigned  to  pay  sucn  individual 
debts.  Knauth  v.  Bassett,  34  Barb.  (N.  Y.) 
31. 

7.  Cunningham  v.  Freeborn,  3  Paige 
(N.  Y.)  557  [affirming  1  Edw.  (N.  Y.)  256]. 

As  to  when  fraud  is  a  question  of  fact  see 
supra,  IX,  D. 

Fraudulent  intent. —  In  a  suit  to  avoid  an 
assignment  for  the  benefit  of  creditors  on  the 
ground  of  fraud,  the  question  of  fraudulent 
intent  is  one  of  fact,  exclusively  for  the  jury. 
Wynne  v.  Glidewell,  17  Ind.  446.  See  also 
Mower  v.  Hanford,  6  Minn.  535,  holding  that 
where  several  instruments,  simultaneously 
executed,  are  attacked  as  fraudulent  as 
against  creditors,  the  question  whether  they 
are  all  so  related  to  each  other  that  the 
fraudulent  intention  in  the  execution  of  one 
would  avoid  all  is  for  the  jury. 

8.  Rouse  Bowers,  108  N.  C.  182,  12 
S.  K.  985. 

Conclusiveness  as  to  beneficiaries. —  In  a 

suit  to  set  aside  an  assignment  for  the  bene- 


fit of  creditors  the  assignee  represents  all  the 
beneficiaries  of  the  trust;  and  a  judgnient 
against  him  is  binding  upon  such  beneficia- 
ries, though  they  were  ^ot  parties  to  the  suit. 
Rejall  V.  Greenhood,  92  Fed.  945,  35  C.  C.  A. 
97.  See  also  Russell  v.  Lasher,  4  Barb. 
(N.  Y.)  232,  holding  that  where  a  suit  is 
brought  by  a  creditor  to  set  aside  an  assign- 
ment, if  the  assignee  acts  in  good  faith,  and 
a  decree  is  fairly  obtained  declaring  the  as- 
signment fraudulent  and  void,  preferred  cred- 
itors of  the  assigned  estate  are  bound  by  the 
decree,  even  though  they  were  not  made  par- 
ties to  the  suit. 

Matters  determinable. —  In  a  suit  by  cred- 
itors to  set  aside  an  assignment  by  which 
the  assignee  obtained  a  preference,  the  court 
will  not  determine  the  validity  of  attach- 
ments levied  in  favor  of  the  assignee,  as  the 
suit  does  not  affect  such  attachments.  Du- 
densing  v.  Jones,  27  Misc.  (N.  Y.)  69,  58 
N.  Y.  Suppl.  178. 

Relief  under  general  prayer. — In  Kentucky, 
in  an  action  to  set  aside  a  deed  of  assign- 
ment as  fraudulent,  that  relief  being  denied 
the  trust  may  be  settled  under  a  prayer  for 
general  relief,  though  one  fourth  of  the  cred- 
itors did  not  join  in  the  action,  the  deed  hav- 
ing been  made  before  the  statute  regulating 
assignments  for  creditors  was  passed.  Hull 
V.  Evans,  22  Ky.  L.  Rep.  1118,  59  S.  W.  851. 

9.  Gracey  v.  Davis,  3  Strobh.  Eq.  (S.  C.) 
55,  51  Am.  Dec.  663. 

Effect  on  releases. —  Where  an  assignment 
has  been  held  void  at  the  suit  of  an  attaching 
creditor,  releases  filed  by  creditors  who  had 
received  dividends  do  not  operate  to  dis- 
charge their  claims.  Matter  of  Walker.  37 
Minn.  243,  33  N.  W.  852,  34  N.  W.  591: 
Weber  v.  Samuel,  7  Pa.  St.  499.  See  also 
Lentilhon  v.  Moffat,  1  Edw.  (N.  Y.)  451, 
holding  that  where  an  assigiiment  for  the 
benefit  of  creditors  is  declared  fraudulent  and 
void,  a  creditor  who  has  agrwd  in  writing  to 
accept  his  share  and  release  tho  debtor,  "but 
who  has  not  ■executed  a  release,  ret.iins  all 
liis  rights  against  the  debtor  unaltered. 

Judgments  confessed  to  assignee. —  Where 
a  deed  of  trust  for  the  benefit  of  creditors  is 
void,  confessions  of  judunieiit  made  to  the 
trustees,  which  are  intended  to  be  used  only 
in  case  the  deed  is  declared  void,  are  also 
void.  Mackie  P.  Cairns,  5  Cow.  (N.  Y. )  547, 
15  Am.  Dec.  477. 

Priorities  of  creditors. —  The  creditor  who 
first  files  his  bill  against  the  assignees  of  an 
insolvent  debtor  obtains  a  priority  in  the  dis- 
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with  the  assets  of  the  assignor  as  to  protect  all  parties  who  are  interested  in  his 
estate.^^ 

XV.  RIGHTS  AND  REMEDIES  OF  ASSIGNOR. 

A.  As  Ag'ainst  Assignee.  When  the  assignee  is  acting  in  bad  faith  or 
otherwise  failing  in  his  duties,  the  assignor  has  an  interest  which  authorizes  him 
to  bring  a  bill  against  the  trustee,  to  which  the  creditors  are  joined  as  defendants, 
seeking  proper  administration  of  the^trust.^^ 

B.  As  Against  Third  Persons.  ^  An  assignor  may  enforce  rights  such  as  did 
not  pass  by  the  assignment,  or  such  as  revert  to  him  through  estoppel  against  the 
assignee  and  beneficiaries  of  the  assignment,  who  allow  him  to  proceed  ;  but  he 
cannot  sue  on  claims  which  have  regularly  passed  to  the  assignee,  even  though 
creditors  consent.^^  - 

C.  Compositions  With  Creditors.  The  fact  that  a  debtor  has  made  an 
assignment  of  all  his  property  for  the  benefit  of  all  his  creditors  does  not  preclude 
him  from  settling  in  good  faith  with  certain  creditors  by  paying  a  certain  per 
cent  of  their  claims.^* 


tribution  of  the  debtor's  effects  in  ease  the 
assignment  is  declared  void. 

Indiana. —  Butler  v.  Jaffray,  12  Ind.  504. 

Kentucky. —  Moffat  v.  Ingham,  7  Dana 
(Ky.)  495. 

ls!ew  York. —  Scouton  v.  Bender,  3  How.  Pr, 
(N.  Y.)  185.  See  also  Clafiin  v.  Gordon,  39 
Hun  (N.  Y.)  54. 

OMo.— Atkinson  v.  Jordan,  Wright  (Ohio) 
246. 

South  Carolina. —  Where  a  judgment  cred- 
itor sues  to  set  aside  an  assignment  for  the 
benefit  of  creditors  and  proves  liis  judgment 
he  is  entitled,  on  the  assignment  being  set 
aside,  to  a  decree  to  the  exclusion  of  other 
creditors  who  do  not  prove  valid  and  sub- 
sisting judgments.  Ryttenberg  v.  Keels,  39 
S.  C.  203,  17  S.  E.  441.  See  also  Ex  p. 
Spragins,  44  S.  C.  65,  21  S.  E.  543. 

United  States. — Contra,  Rothchild  v.  Hoge, 
43  Fed.  97. 

10.  Mahorner  v.  Forcheimer,  73  Miss.  302, 
18  So.  570;  Foot  v.  Uoldman,  68  Miss.  529, 
10  So.  62.  But  see  Hancock  v.  Wooten,  107 
N.  C.  9,  12  S.  E.  199,  11  L.  R.  A.  466,  holding 
that  where  in  a  suit  by  creditors  to  reduce 
their  debts  to  judgment  and  to  set  aside  a 
fraudulent  assignment  the  assignment  is  set 
aside  and  a  receiver  of  the  property  ap- 
pointed, a  preferred  creditor  who  claimed 
under  the  assignment  and  united  with  the 
trustee  in  defending  it  is  not  entitled  to  prove 
his  debt  and  pro-rate  with  plaintiffs  in  the 
proceeds  of  the  property. 

Rights  of  assignee. —  Where  an  assignment 
is  adjudged  fraudulent  and  set  aside  the  trus- 
tees, though  creditors  of  the  assignor,  cannot 
retain  any  of  the  property  to  pay  their 
claims.    Hunt  v.  Weiner,  39  Ark.  70. 

11.  Rutherford  v.  Rutherford,  14  Ky.  L. 
Rep.  397.  See  also  Gschwend  v.  Estes,  51 
Cal.  134,  holding  that  where  a  debtor  enters 
into  an  agreement  with  his  creditors  whereby 
a  certain  person  is  to  take  possession  of  the 
debtor's  property  as  trustee  for  the  creditors, 
to  sell  and  dispose  of  the  same,  and  apply  the 
net  proceeds  to  the  payment  of  the  debts,  and 
the  trustee  receives  money  and  property,  but 
fails  to  apply  it,  the  debtor  is,  in  equity,  en- 
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titled  to  credit  on  his  debts  for  the  amount 
so  received  by  the  trustee. 

As  to  right  of  assignor  to  accounting  by 
assignee  see  supra,  XIII,  A,  2. 

Conditions  precedent  to  action. —  Where  a 
debtor  conveyed  his  property  to  a  trustee  to 
convert  into  money  and  pay  the  debts,  and 
the  trustee  fraudulently  conveyed  the  prop- 
erty to  his  friends  and  business  associates 
for  much  less  than  it  was  worth,  such  debtor 
could  not  maintain  an  action  at  law  against 
the  trustee  and  his  grantees  for  damages, 
without  first  bringing  a  suit  in  equity  for 
an  accounting  and  closing  of  the  trust.  No- 
dine  V.  Wright,  37  Oreg.  411,  61  Pac.  734. 

While  interested  in  the  preservation  of  the 
fund  he  is  not  concerned  as  to  the  amounts 
paid  the  respective  creditors  as  between  them- 
selves, and  has  no  standing  in  court  to  com- 
plain thereof.  Ashton  v.  Jones,  14  Nebr.  426, 
16  N.  W.  434. 

12.  Hauser,  etc.,  Co.  v.  Tate,  20  Ky.  L. 
Rep.  1716,  49  S.  W.  475;  Cunning  v.  Titta- 
bawassee  Boom  Co.,  88  Mich.  237,  50  N.  W. 
141. 

A  partner  is  entitled  to  sue  to  free  his 
lands  from  an  alleged  charge,  though  his  firm 
has  made  an  assignment  for  benefit  of  credit- 
ors. Cleveland  v.  Carr,  (Tex.  Civ.  App.  1897) 
40  S.  W.  406. 

Recovery  of  omitted  assets. —  After  an  as- 
signee's discharge,  the  assignor  who  has  been 
discharged  of  his  debts  to  accepting  creditors 
can  collect  an  omitted  asset.  Carlisle  v. 
Dodds,  15  Ky.  L.  Rep.  784. 

Suit  may  be  brought  on  a  note  in  the  name 
of  the  payee  who  has  not  divested  himself  of 
the  legal  title  by  indorsement,  even  though 
such  payee  made  a  general  assignment  before 
suit  brought.  Packer  v.  Roberts,  140  111. 
9,  29  N.  E.  668. 

13.  Stoever  v.  Stoever,  9  Serg.  &  R.  (Pa.) 
434;  Smith  V.  Chicago,  etc.,  R.  Co.,  23  Wis. 
267.  But  see  Low  v.  Mussey,  36  Vt.  183, 
holding  that  when  the  assignees  through  lapse 
of  time  have  lost  the  right  to  recover  usurious 
payments  made  by  the  assignor,  their  assent 
to  the  assignor's  recovery  is  presumed. 

14.  Fosdyke  v.  Nixon,  107  Ind.  138,  8  N.  E. 
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D.  DisehaPg'e.  Apart  from  statute,^^  the  mere  assent  of  a  creditor  to  an 
assio^nment  does  not  discharge  the  debtor.^^ 

E.  Exemptions —  1.  In  General.  A  debtor  who  makes  an  assignment  for 
the  benefit  of  creditors  is  entitled  to  such  exemptions  as  are  allowed  by  statiite.^'^ 
Apart  from  statute,  the  assignor  is  not  entitled  to  exemptions,  unless  claimed  in 
the  assignment.^^ 

2.  Nature  and  Amount.  The  nature  and  amount  of  an  assignor's  exemptions  are 
controlled  by  statute      and  where  the  reservation^*^  is  of  "such  property  as  is 


11.  But  see  Dansby  v.  Frieberg,  76  Tex.  463, 
13  S.  W.  331,  holding  that  a  promise  made 
by  a  debtor,  to  induce  one  of  his  creditors  to 
accept  a  statutory  assignment  made  by  him 
that  he  would  pay  the  balance  of  such  cred- 
itor's claim  remaining  after  the  distribution 
of  the  assigned  estate,  is  fraudulent  and  void, 
as  being  a  secret  agreement  by  which  a  pref- 
erence is  given  by  an  assignor  to  one  of  his 
creditors. 

15.  Discharge  by  statute. —  Vanderveer  v. 
Conover,  16  N.  J.  L.  487;  Hudson  v.  Willis, 
65  Tex.  694;  Wisconsin  State  Grange  0.  P.  H. 
V.  Kniffen,  90  Wis.  14,  62  N.  W.  943. 

In  Wisconsin  there  is  a  formal  hearing 
upon  the  application  for  discharge.  In  re 
Rankin,  85  Wis.  15,  54  N.  W.  1010.  A  cred- 
itor who  appears  at  the  hearing  is  bound  by 
t^e  discharge  even  though  a  non-resident  of 
the  state.  Osborn  v.  Dobrinz,  85  Wis.  252, 
55  N.  W.  403.  A  claim  for  taxes  is  not  dis- 
charged. In  re  Riddell,  93  Wis.  564,  67  N.  W. 
1135.  A  corporation  may  be  discharged.  Seg- 
nitz  V.  Garden  City  Banking,  etc.,  Co.,  107 
Wis.  171,  83  N.  W.  327,  81  Am.  St.  Rep.  830, 
50  L.  R.  A.  327. 

16.  Assent  does  not  discharge. —  Macon 
City  Bank  v.  Crossland,  65  Ga.  734;  Howlett 
V.  Mills,  22  111.  341. 

As  to  acceptance  of  assignment  on  condi- 
tion of  releasing  debtor  see  supra,  XV,  D. 

Acceptance  in  satisfaction. —  An  assign- 
ment of  all  of  the  debtors'  stock  in  trade  to 
their  creditors,  in  full  satisfaction  of  their 
debts,  and  received  by  the  creditors  as  such, 
is  a  good  plea  of  accord  and  satisfaction. 
Watkinson  v.  Inglesby,  5  Johns.  (N.  Y.)  386. 

New  promise  after  discharge. —  The  moral 
obligation  will  sustain  the  debtor's  promise 
to  pay  a  debt  from  which  he  has  been  dis- 
charged under  an  assignment.  Zoebisch 
Von^Minden,  120  Y.  406,  24  N.  E.  795,  31 
N.  Y.  St.  499. 

17.  See  list  of  statutes  cited  supra,  note 
6,  p.  120;  and  supra,  11,  C,  1;  V,  B,  3;  and 
cases  cited  infra,  note  "18  et  seq. 

Who  may  claim. —  Administrator  of  as- 
signor may  claim  the  exemptions  against  the 
assignee.  Partridge's  Estate,  19  Wkly.  Notes 
Cas.  (Pa.)  62.  But  where  one  assigns  re- 
serving exemptions,  but  fails  to  claim  them 
at  the  time  of  appraisement,  a  creditor  to 
whom  he  has  given  a  judgment  waiving  ex- 
emptions cannot  claim  such  exemptions  in 
order  to  gain  a  preference.  Long  v.  Wilson, 
15  Pa.  Co.  Ct.  68. 

18.  Necessity  of  claiming.—  Carroll  v.  Else, 
75  Md.  301,  23  Atl.  740;  Blackburne's  Ap- 
peal, 39  Pa.  St.  160;  Strohm's  Estate,  1  Pa. 
Co.  Ct.  573.   See  also  supra,  II,  C,  1 ;  V,  B,  3. 


19.  Controlled  by  statute. —  Alabama. — 
Southern  Suspender  Co.  v.  Von  Borries,  91 
Ala.  507,  8  So.  367. 

Indiana.—  O'Neil  v.  Beck,  69  Ind.  239. 

Kentucky. —  McNamara  v.  Schwaniger,  20 
Ky.  L.  Rep.  1667,  49  S.  W.  1061;  Columbia 
Finance,  etc.,  Co.  v.  Morgan,  19  Ky.  L.  Rep. 
1761,  44  S.  W.  389,  628,  45  S.  W.  65;  Simp- 
son i\  Greenwell,  19  Ky.  L.  Rep.  1755,  44 
S.  W.  433;  Calloway  v.  Calloway,  19  Ky.  L. 
Rep.  870,  39  S.  W.  241. 

Maryland. —  Muhr  v.  Pinover,  67  Md.  480, 
10  Atl.  289. 

Ohio. —  Allowance  in  lieu  of  homestead  see 
Aultman  v.  Wilson,  55,  Ohio  St.  138,  44  N.  E. 
1092,  60  Am.  St.  Rep.  677 ;  Kelly  v.  Duffy, 
31  Ohio  St.  437;  Starkey  v.  Wainright,  6 
Ohio  N.  P.  32. 

Pennsylvania. —  Strohm's  Estate,  1  Pa.  Co. 
Ct.  573;  Van  Gunten's  Estate,  6  Wkly.  Notes 
Cas.  (Pa.)  345.  See  also  Wiley's  Appeal, 
90  Pa.  St.  173. 

South  Carolina.—  Ex  p.  Allison,  45  S.  C. 
338,  23  S.  E.  62. 

Tennessee. —  Galyon  v.  Gilmore,  93  Tenn. 
671,  28  S.  W.  301. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1088  et  seq. 

See  list  of  statutes  cited  c^ipra,  note  6, 
p.  120. 

Rent  accruing  subsequent  to  assignment. — 

An  assignor  cannot  claim  his  exemption,  or 
any  part  of  it,  out  of  rent  accruing  after  the 
assignment,  under  a  contract  made  by  the  as- 
signee. Bausman's  Appeal,  90  Pa.  St.  178 ; 
Lorah's  Estate,  9  Lane.  Bar  (Pa.)  155. 

Right  to  money. —  Under  the  exemption 
law  an  assignor  has  the  right  to  claim  his  ex- 
emptions in  money.  Peterman's  Appeal,  76 
Pa.  St.  116.  Where  an  assignor  for  benefit 
of  creditors  by  his  deed  expressly  reserves  his 
exemptions,  and  the  personalty  fails  to  sat- 
isfy them,  the  assignee  should  make  up  the 
deficiency  out  of  the  moneys  realized  from 
sale  of  the  realty;  and  if  the  assignor  elects 
to  take  the  balance  in  money  no  appraise- 
ment of  the  realty  is  necessarv.  Larkin's  Es- 
tate, 132  Pa.  St.  554,  19  Atl.  283. 

Where  a  mortgage  is  found  to  be  in  effect 
an  assignment  for  the  benefit  of  creditors  the 
mortgagor  is  not  entitled  to  an  allowance  in 
lieu  of  homestead  exemption.  Pease  r.  Schuh, 
4  Ohio,  S.  k  C.  PI.  Dec.  121,  5  Ohio  N.  P. 
245;  In  re  Schuh,  4  Ohio  S.  «fe  C.  PI.  Dec.  30, 
2  Ohio  N.  P.  381.  But  see  Callowav  r.  Cal- 
loway, 19  Ky.  L.  Rep.  870,  39  S.  W.*241. 

20.  Muhr  V.  Pinover,  67  Md.  480,  10  Atl. 
289.  Compare  Marcy's  Assignment.  32  Cine. 
L.  Bui.  6.  A  reservation  in  a  deed  for  the 
benefit  of  creditors  of  "  a  homestead  exemp- 
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exempt  from  execution  "  without  specifying  it,  lie  is  entitled  to  retain  the  kind 
and  amount  of  property  allowed  by  statute  in  case  of  execution. 

3.  Time  and  Manner  of  Claiming.  Statutory  exemptions  must  be  claimed  in 
the  time  and  manner  pointed  out  by  statute,  otherwise  they  are  lost.^^  But  it 
seems  that  an  assignment  of  all  property  which  might  be  reached  or  recovered  by 
any  of  the  creditors  reserves  the  statutory  exemptions  for  debtors  to  the  assign or.^^ 

4.  Waiver  or  Forfeiture.  The  assignor  may  waive  or  abandon  his  right  to 
exemptions,  as  by  failing  to  compl/  with  the  statutory  requirements  relating 
thereto  ;^  or  he  may  be  guilty  of  such  fraud  ^  or  laches^  as  will  forfeit  his  right 
to  exemptions. 

F.  Reversion  of  Property  on  Termination  of  Trust.  When  the  bene- 
ficiaries have  been  paid  in  full,  together  with  all  costs  of  administration,  there  is 
a  resulting  trust  as  to  the  balance  to  the  assignor.^^ 


tion  such  as  a  bona  fide  housekeeper  with  a 
family  would  take  under  the  statute  laws  of 
Kentucky,"  does  not  entitle  the  assignor  to 
a  homestead  out  of  the  assigned  property, 
where  he  is  not  entitled  to  one  under  the  stat- 
ute. Russell  V.  Russell,  18  Ky.  L.  Rep.  1001, 
38  S.  W.  1041. 

Partners  assigning  both  their  partnership 
and  individual  property  for  the  benefit  of 
creditors  are  each  entitled  to  the  statutory 
exemption  out  of  their  respective  individual 
property.  Matter  of  Lippincott,  8  Phila. 
(Pa.)  236. 

Tenants  in  common,  who  also  live  together, 
owning  their  household  goods  in  common,  on 
executing  a  joint  assignment  for  the  benefit 
of  creditors,  with  reservation  of  exemption, 
are  entitled  to  a  joint  exemption  out  of  the 
common  property.  In  re  Delliker,  3  Del.  Co. 
(Pa.)  357. 

21.  Arkansas. —  Lazarus  v.  Camden  Nat. 
Bank,  64  Ark.  322,  42  S.  W.  412. 

California. —  Gaylord  v.  Place,  98  Cal.  472, 
33  Pac.  484. 

Indiana. —  Graves  v.  Hinkle,  120  Ind.  157, 
21  N.  E.  328. 

Kentucky. —  See  Leavell  v.  Leavell,  4  Ky. 
L.  Rep.  889. 

Massachusetts. —  Silloway  v.  Brown,  12  Al- 
len (Mass.)  30. 

Ohio. —  Mercer  v.  Cunningham,  53  Ohio  St. 
353,  41  N.  E.  788.  See  also  In  re  Bremer,  4 
Ohio  S.  &  C.  PI.  Dec.  80,  3  Ohio  N.  P,  12. 

Pennsylvania.- — Kreider's  Estate,  135  Pa. 
St.  578,  26  Wkly.  Notes  Cas.  (Pa.)  313,  19 
Atl.  1073;  Chilcoat's  Appeal,  101  Pa.  St.  22; 
In  re  Fuller,  4  Kulp  (Pa.)  479;  Harting's 
Estate,  9  Lane.  Bar  (Pa.)  65;  Affierbach's 
Estate,  4  Lane.  L.  Rev.  225. 

Wisconsin. —  Lamont  r.  Wootton,  88  Wis. 
107,  59  N.  W.  456;  Bates  v.  Simmons,  62 
Wis.  69,  22  N.  W.  335. 

Compare  John  V.  Farwell  Co.  v.  Patterson, 
76  111.  App.  601,  as  to  right  of  appeal  from 
order  allowing  exemptions. 

22.  In  general  terms. — Alahama. — Southern 
Suspender  Co.  v.  Von  Borries,  91  Ala.  507, 
8  So.  367. 

.  Arkansas. —  Lazarus  v.  Camden  Nat.  Bank, 
64  Ark.  322,  42  S.  W.  412. 

Indiana.—  O'Neil  v.  Beck,  69  Ind.  239. 

Maryland. —  Muhr  v.  Pinover,  67  Md.  480, 
10  Atl.  289. 
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Michigan. —  Chandler  v.  Jenks,  50  Mich. 
151,  15  N.  W.  60. 

Pennsylvania. —  Morrett's  Appeal,  1  Pittsb. 
(Pa. )  154.  Compare  Peterman's  Appeal,  76 
Pa.  St.  116. 

Tennessee.- —  Farquharson  v.  McDonald,  2 
Heisk.  (Tenn.)  404. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1094. 

23.  Waiver.— Graves  v.  Hinkle,  120  Ind. 
157,  21  N.  E.  328;  Marshall  v.  Applegate,  10 
Ky.  L.  Rep.  811,  10  S.  W.  805;  Shaeffer's 
Appeal,  101  Pa.  St.  45;  Jimison's  Appeal,  13 
Wkly.  Notes  Cas.  ( Pa. )  25 ;  Lamont  v.  Woot- 
ton, 88  Wis.  107,  59  N.  W.  456;  Bates  v. 
Simmons,  62  Wis.  69,  22  N.  W.  335.  See 
also  Silloway  r.  Brown,  12  Allen  (Mass.)  30; 
Mercer  v.  Cunningham,  53  Ohio  St.  353,  41 
N.  E.  788. 

For  facts  held  not  to  constitute  waiver  see 
Doherty  v.  Ramsey,  1  Ind.  App.  530,  27  N.  E. 
879;  Dolson  v.  Kerr,  5  Hun  (N.  Y.)  643; 
Kelly  V.  Duffy,  31  Ohio  St.  437;  Hanes 
V.  Tiffanv,  25  Ohio  St.  549 ;  Esc  p.  Allison,  45 
S.  C.  338,  23  S.  E.  62. 

24.  Fraud.— Kreider's  Estate,  135  Pa.  St. 
578,  26  Wkly.  Notes  Cas.  (Pa.)  313,  19  Atl. 
1073. 

25.  Laches. —  Chilcoat's  Appeal,  101  Pa.  St. 
22. 

26.  Farnsworth  v.  Doom,  22  Ky.  L.  Rep. 
1491,  60  S.  W.  712;  Mills  v.  Rice,  6  Gray 
(Mass.)  458;  Lazarus  v.  Commonwealth  Ins. 
Co.,  19  Pick.  (Mass.)  81;"  Wilkes  v.  Ferris,  5 
Johns.  (N.  Y.)  335,  4  Am.  Dec.  364;  Matter 
of  Potter,  54  Pa.  St.  465;  Webb  v.  Dean,  21 
Pa.  St.  29;  Ross  v.  McJunkin,  14  Serg.  &  R. 
(Pa.)  364;  Merrick's  Estate,  1  Phila.  (Pa.) 
373,  9  Leg.  Int.  (Pa.)  114. 

As  to:  Reservation  of  surplus  see  supra, 
V,  D.  Right  of  non-assenting  creditor  to 
share  in  surplus  see  supra,  X,  B,  5.  Time  of 
termination  of  trust  and  presumption  of 
termination  see  supra,  X,  H. 

The  assignee  notified  the  assignor  that  there 
was  a  balance  in  bank  at  his  order.  The  as- 
signor allowed  the  money  to  remain  drawing 
interest.  Upon  failure  of  the  bank  it  was 
held  that  the  assignee  was  no  longer  liable 
to  the  assignor.  Heckert's  Appeal,  69  Pa.  St. 
264. 

Shares  of  non-accepting  creditors.— Where 
an  assignment  provides  that  the  shares  which 


ASSIGNMENTS  FOE  BENEFIT  OF  CREDITORS   [4  Cye.J  285 

G.  Rig-ht  to  Resist  Levy  or  Sale.  An  assignor  lias  such  a  reversionary 
interest  in  the  assigned  estate  that  he  may  move  to  vacate  an  attachment  levied 
upon  it  ^  or  to  set  aside  a  sale  of  it  under  foreclosure  of  a  mortgage.^^ 

XVI.  LIABILITY  ON  ASSIGNEE'S  BOND. 

A.  Nature  and  Extent  of —  l.  In  General.  The  nature  and  extent  of  the 
liabihty  is  governed  by  the  terms  and  the  conditions  of  the  bond  itself,  and  the 
giving  of  tiie  bond  being  a  statutory  requirement  the  liability  may  also  depend 
upon  the  provisions  of  the  statute,  if  any,  relating  to  the  contents  and  sufficiency 
of  the  bond.^^ 

2.  Adjudication  Against  Assignee  Concludes  Sureties.  In  -  an  action  on  the 
bond  of  an  assignee  in  the  absence  of  fraud  at  least,^  the  sureties  are  bound  by 
orders  and  judgments  against  their  principal,  the  assignee,^^  and  this  has  been 


would  fall  to  creditors  who  fail  to  accept 
shall  revert  to  the  assignor,  the  assignee  must 
pay  the  assignor  the  shares  of  creditors  who 
do  not  accept  within  the  prescribed  time. 
Ealston's  Appeal,  169  Pa.  St.  254,  32  Atl.  454. 

27.  Vacating  attachment. —  Winona  First 
Nat.  Bank  r.  Randall,  38  Minn.  382,  37  N.  W. 
799;  Holland  v.  Atzerodt,  1  Walk.  (Pa.)  237. 
See  also  Keith  v.  Armstrong,  65  Wis.  225,  26 
N.  W.  445,  holding  that  an  assignor  may 
traverse  the  affidavit  for  an  attachment.  But 
see  Quebec  Bank  v.  Carroll,  1  S.  D.  372,  47 
N.  W.  397,  holding  that  an  assignor  is  not 
entitled  to  ask  for  the  discharge  of  an  at- 
tachment on  account  of  the  assignment  as  a 
means  of  protecting  the  property  assigned. 

The  action  for  damages  for  wrongful  at- 
tachment vests  in  the  assignee.  The  assignor 
cannot  sue  therefor.  Cleveland  Coal  Co.  v. 
Sloan,  90  Ky.  308,  12  Ky.  L.  Rep.  223,  14 
S.  W.  279;  Roby  v.  Meyer,  84  Tex.  386,  19 
S.  W.  557;  Fechheimer  v.  Ball,  1  Tex.  App. 
Civ.  Cas.  §  766. 

28.  Setting  aside  foreclosure  sale. —  Dela- 
ware, etc.,  R.  Co.  V.  Scranton,  34  N.  J.  Eq. 
429.  But  see  Monteith  v.  Hogg,  17  Oreg.  270, 
20  Pac.  327,  holding  that  one  who  has  as- 
signed land  subject  to  a  mortgage  has  no 
such  interest  remaining  therein  as  will  give 
force  to  a  contract  with  the  holder  of  the 
mortgage  that  the  latter  shall  bid  the  land 
in  and  hold  it  as  security  for  his  own  de- 
mand and  to  pay  other  debts  of  the  assignor. 

29.  See  list  of  statutes  cited  supra,  note  6, 
p.  120;  and  Moulding  v.  Wilhartz,  169  HI. 
422,  48  K  E.  189  [affirming  67  111.  App. 
059]  ;  Cook  V.  Lehmer,  2  Ohio  S.  &  C.  PI. 
Dec.  Ill,  1  Ohio  N.  P.  146  (where  sureties 
were  held  not  to  be  liable- on  account  of  a  con- 
fusion of  several  trusts,  their  bond  being 
only  to  enforce  performance  of  one  of  the 
trusts)  ;  Rhawn  v.  Com.,  102  Pa.  St.  450. 

As  to  the  necessity  and  sufficiency  of  as- 
signee's bond  see  supra,  XI,  B. 

For  liabilities  on  bonds,  generally,  see 
Bonds. 

Although  the  statutory  requirements  are 
not  complied  with,  the  bond  may  be  binding 
as  a  (>ommon-law  obligation,  and  as  such  be 
enforced.  Andrews  r.^Ford,  106  Ala.  173,  17 
So.  44(). 

Personal  acts  of  assignee  outside  the  as- 
signment and  not  done  in  his  representative 


capacity  are  not  within  the  obligation  of  his 
bond.  Israel  v.  Jordan,  12  Misc.  (N.  Y.)  552, 
34  N.  Y.  Suppl.  21,  67  N.  Y.  St.  888;  Yea- 
man  V.  Payne,  9  Ohio  Cir.  Ct.  192.  See  also 
People  V.  Chalmers,  1  Hun  (N.  Y.)  683,  4 
Thomps.  &  C.  (N.  Y.)  185.  But  it  has  been 
held  that  the  sureties  are  liable  for  failure 
of  assignee  to  pay  over  the  amount  allowed 
on  a  creditor's  claim,  which  the  trustee  was 
employed  as  attorney  to  establish,  if  he  was 
"not  also  employed  to  collect  the  same,  and 
made  no  separation  of  the  fund  in  his  hands. 
Taylor  v.  State,  73  Md.  208,  20  Atl.  914,  11 
L.  R.  A.  852. 

Sureties  on  new  or  additional  bond  are 
liable  for  the  fiduciary  conduct  of  the  as- 
signee to  the  extent  of  the  conditions  of  their 
bond  from  the  time  he  first  qualified.  Thorne 
V.  Megrue,  5  Ohio  Dec.  (Reprint)  131,  3 
Am.  L.  Rec.  140. 

The  payment  of  the  amount  found  to  be 
due  upon  a  settlement  is  within  the  obligation 
of  his  bond,  conditioned  for  the  faithful  dis- 
charge of  his  duties  as  assignee.  National 
Surety  Co.i;.  Arterburn,(Ky.  1901)  62  S.W.  862. 

30.  In  the  absence  of  fraud. —  State  v.  Na- 
tional Surety  Co.,  76  Mo.  App.  227;  Walsh 
V.  Miller,  51  Ohio  St.  462,  38  N.  E.  381; 
Cook  V.  Lehmer,  9  Ohio  Cir.  Ct.  632. 

Collusion  between  a  creditor  and  an  as-  . 
signee,  with  a  fraudulent  purpose  of  recover- 
ing a  fraudulent  claim  from  the  surety,  can  bei 
defeated  by  the  surety;  but  the  collusive  in- 
tent of  the  assignor  and  the  assignee  to  de- 
fraud the  former's  creditors  does  not  concern 
the  surety,  so  long  as  the  judgment  for  the 
payment  of  which  it  is  sought  to  charge  the 
surety  is  not  procured  by  fraud.  State  v. 
National  Surety  Co,,  76  Mo.  App.  227. 

31.  Bound  by  orders  and  judgments. —  In- 
diana.—  State  r.  Musser,  4  Ind.  App.  407,  30 
N.  E.  944,  order  and  judgment  approving  im- 
port of  assignee  at  time  of  his  resignation. 

Kentucky. —  National  Suvotv  Co.  v.  Arter- 
buru,  (Ky."  1901)  62  S.  W  .  S(i"2,  864. 

Missouri. —  State  r.  National  Suretv  Co., 
76  Mo.  App.  227. 

New  York. —  In  a  suit  against  the  sureties 
to  recover  an  amount  which  the  assignee  had 
been  ordered  to  pay,  the  order  made  in  tlie 
proceedings  against  him  is  priuia  facic\  but 
not  conclusive,  evidence  of  the  breach  of  the 
bond.    People  v.  White,  28  Hun  (N.  Y.)  289. 
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held  to  be  true  whether  the  sureties  have  a  right  to  appeal  from  such  orders  or 
judgments  or  not.^"^ 

3.  Discharge  of  Sureties.  An  assignee  and  his  sureties  will  be  discharged 
only  upon  a  regular  proceeding  for  an  accounting ;  and  this  has  been  held  to  be 
triie  even  where  the  accomiting  is  wholly  formal.^* 

4.  What  Constitutes  Breach.  A  failure  on  the  part  of  an  assignee  to  properly 
discharge  his  duties  as  such  will  constitute  a  breach  of  his  bond.^^  So  it  has  been 
held  that  a  breach  of  the  bond  may  result  from  a  failure  to  make  proper  pay- 
ments of  money  to  persons  entitled  thereto/^  from  the  making  of  improper  pay- 
ments or  the  misapplication  of  the  assets  of  the  estate,^^  or  from  a  failure  to 
comply  with  an  order  of  the  court.^^ 


0/iio.— Walsh  v.  Miller,  51  Ohio  St.  462, 
38  N.  E.  381;  Garver  v.  Tisinger,  46  Ohio  St. 
56,  18  N.  E.  491;  Cook  v.  Lehmer,  9  Ohio 
Cir.  Ct.  632. 

Pennsylvania. —  Little  v.  Com.,  48  Pa.  St. 
S37  (final  decree  upon  assignee's  account)  ; 
Patterson's  Appeal,  48  Pa.  St.  342;  Com.  V. 
Dumn,  17  Pa.  Super.  Ct.  90. 

See  4  Cent.  Dig.  tit.  "Assignments  for 
Benefit  of  Creditors,"  §  1190. 

See  also,  generally,  Bonds.  But  compare 
Craddoek  v.  Orand,  72  Tex.  36,  12  S.  W.  208, 
as  to  eifect  of  judgment  against  assignee  in 
garnishment  proceedings. 

32.  Right  of  appeal. —  State  v.  National 
Surety  Co.,  76  Mo.  App.  227.  But  see  Garver 
V.  Tisinger,  46  Ohio  St.  56,  18  N.  E.  491. 

33.  Necessity  of  an  accounting. — ^Matter  of 
Lewenthal,  10  Daly  (N.  Y.)  14;  Matter  of 
Merwin,  10  Daly  (N.  Y.)  13.  See  also  Op- 
penheimer  v.  Hamrick,  86  Iowa  584,  53  N.  W. 
312.    See  also  supra,  XIII. 

Compromise  with  and  release  of  one  surety 
will  not  discharge  the  others.  Walsh  v.  Mil- 
ler, 51  Ohio  St.  462,  38  N.  E.  381. 

Declaring  assignment  void  has  been  held 
to  terminate  the  liability  of  the  sureties. 
People  V.  Chalmers,  60  N.  Y.  154  [affirming 
1  Hun  (K  Y.)  683,  4  Thomps.  &  C.  (N.  Y.) 
185;  distinguishing  People  v.  Vilas,  36  N.  Y. 
459,  1  Transcr.  App.  (N.  Y.)  209,  3  Abb.  Pr. 
N.  S.  (N.  Y.)  252,  93  Am.  Dec.  520]. 

On  a  proceeding  to  vacate  the  trust  and 
procure  a  reconveyance  to  the  assignor,  the 
court  will  not,  in  rendering  a  decree  that 
the  assignee  file  his  final  report,  and  that  the 
trust  be  ended  by  compliance  with  the  terms 
of  the  decree,  lose  its  jurisdiction  over  the 
person  of  the  assignee  for  the  settlement  of 
his  final  account;  nor  will  the  sureties  on 
his  bond,  by  such  a  termination  of  the  trust, 
be  released  from  liability  for  the  assignee's 
failure  to  pay  over  when  ordered  by  the  court 
a  balance  found  remaining  in  his  hands.  Gar- 
ver V.  Tisinger,  46  Ohio  St.  56,  18  N.  E.  491. 

The  mere  delay  of  a  creditor  to  proceed 
against  an  assignee  for  the  benefit  of  cred- 
itors until  he  has  become  insolvent  will  not 
relieve  the  assignee's  surety  from  liability. 
People  V.  White,  28  Hun  (N.  Y.)  289.  To 
the  same  effect  see  Taylor  v.  State,  73  Md. 
208,  20  Atl.  914,  11  L.  R.  A.  852. 

Where,  on  removal  of  an  assignee  in  in- 
solvency, his  account  was  presented,  with  no 
information  as  to  the  items  thereof,  and  the 
court  had  no  opportunity  for  an  investiga- 
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tion  thereof,  the  court  will  not  cancel  the  as- 
signee's bond  and  release  sureties  in  the  ab- 
sence of  the  creditors  interested,  though  the 
assignment  statute  provides  that  on  such  re- 
moval the  bond  shall  be  canceled.  Matter  of 
Reynolds,  30  Misc.  (N.  Y.)  397,  62  N.  Y. 
Suppl.  515. 

34.  As  where  creditors  have  consented  to 
a  composition. —  Matter  of  Drver,  10  Daly 
(N.  Y.)  8;  Matter  of  Yeager,  10  Daly  (N.  Y.)  7. 

35.  Milburn  Mfg.  Co.  v.  Wayland,  (Tenn. 
Ch.  1896)  43  S.  W.  129.  Thus  an  assignee 
who  neglects  to  use  ordinary  diligence  to 
procure  or  to  keep  up  insurance  on  the  as- 
signed property  is  liable  on  his  official  bond 
for  resulting  damages.  Hill  v.  American 
Surety  Co.,  107  Wis.  19,  81  N.  W.  1024.  82 
N.  W.  691. 

After  settlement  and  discharge. —  Where  an 
assignee  after  bringing  suit  to  settle  the  as- 
signed estate,  but  before  a  report  of  claims 
was  filed,  resigns,  he  is  not  liable  on  his  bond 
for  failing  to  make  a  creditor  a  party  to  the 
suit,  for  the  reason,  if  for  no  other,  that  the 
creditor  had  not  been  damaged  when  he  re- 
signed; it  being  then  still  possible  for  the 
new  trustee  to  make  him  a  party,  and  for 
him  to  have  his  claim  allowed.'  Long  v. 
Merchants'  Nat.  Bank,  21  Ky.  L.  Rep.  571,  52 
S.  W.  822;  German  Bank  v.  Haller,  103 
Tenn.  73,  52  S.  W.  288,  holding  sureties  liable 
for  an  item  of  credit  on  the  assignee's  ac- 
count, which  on  appeal  was  held  to  have  been 
erroneously  charged  in  the  final  settlement. 

36.  Failure  to  make  proper  payments. — 
Milburn  Mfg.  Co.  v.  Wayland,  (Tenn.  Ch. 
1896)  43  S.  W.  129.  But  this  does  not  apply 
to  usurious  claims  against  the  estate.  Pow- 
ers i;.  Bibee,  (Tenn.  Ch.  1895)  35  S.  W.  448. 

37.  Improper  paym^ents  and  misapplication 
of  assets. —  Foster  v.  Mix,  20  Conn.  395;  Mil- 
burn  Mfg.  Co.  V.  Wayland,  (Tenn.  Ch.  1896) 
43  S.  W.  129 ;  Becker  v.  Shayne,  77  Tex.  260, 
13  S.  W.  1027;  Maverick  v.  Skinner,  (Tex. 
Civ.  App.  1899)  50  S.  W.  640. 

38.  Non-compliance  with  order  of  court. — 
Van  Slyke  v.  Bush,  123  N.  Y.  47,  25  N.  E. 
196,  33  N.  Y.  St.  65  [reversing  56  N.  Y. 
Super.  Ct.  478,  4  N.  Y.  Suppl.  7io,  24  N.  Y. 
St.  822];  Garver  v.  Tisinger,  46  Ohio  St.  56, 
18  N.  E.  491;  Phillips  v.  Ross,  36  Ohio  St. 
458.  But  see  People  v.  Chalmers,  60  N.  Y. 
154;  and  supra,  note  29. 

There  can  be  no  recovery  on  an  assignee's 
bond  for  his  failure  to  deliver  to  the  p^ir- 
chaser  property  sold  by  such  assignee  under 
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B.  Actions  to  Enforce  — 1.  In  General.  Unless  otherwise  authorized  bj  stat- 
ute it  seems  that  in  cases  of  voluntary  assignments  the  assignee  and  his  sureties 
cannot  be  sued  on  the  assignee's  bond  by  a  creditor  until  it  has  been  ascertained 
by  proper  proceeding  to  what  part  of  the  trust  fund  the  creditor  is  entitled.^^ 

2.  Parties.  It  has  been  held  that  any  creditor,^^  any  debtor,^'^  or  any  ])erson 
aggrieved  or  injured  by  a  breach  of  the  condition  of  the  assignee's  bond  may 
sue  thereon.    It  is  sometimes  proper  to  bring  the  action  in  the  name  of  the  state.''^ 

3.  Pleading.  In  an  action  on  an  assignee's  bond  it  is  necessary  to  allege  a 
breach  of  the  bond  and  such  breach  must  be  well  assigned.'^^  The  plea  must  not  omit 
material  allegations/^  and  must  be  good  as  against  an  objection  for  uncertainty.^^ 


an  order  of  court,  unless  an  order  of  court  is 
first  obtained  directing  a  delivery  of  the  prop- 
erty to  the  purchaser.  State  v.  Scott,  42  Mo. 
Apjp.  203. 

S9.  For  actions  on  bonds,  generally,  see 
Bonds. 

40.  Under  Wis.  Rev.  Stat.  §  1695,  author- 
izing actions  on  such  bonds  on  conditions 
broken,  such  action  may  be  maintained  dur- 
ing the  pendency  of  the  assignment  proceed- 
ings. Hill  V.  American  Surety  Co.,  107  Wis. 
19,  81  N.  W.  1024,  82  N.  W.  691. 

Summary  proceeding. — See  Universal  Lock, 
etc.,  Co.  V.  Blake,  84  Mo.  App.  478,  constru- 
ing Mo.  Rev.  Stat.  (1899),  §  356,  as  to  entry 
of  Judgment  against  a  discharged  assignee. 

41.  Necessity  of  prior  proceeding. —  Yar- 
brough  1;.  Colley,  5  Ky.  L.  Rep.  683,  6  Ky.  L. 
Rep.  121.  But  see  and  compare  Berryhill  v. 
Peabody,  77  Minn.  59,  79  N.  W.  651.  See 
also  supra,  XIII,  XIV. 

Waiver  by  answer  on  the  merits. —  Where 
an  assignment  is  entirely  closed,  and  the 
property  turned  over  to  a  receiver  appointed 
by  the  court,  and  the  latter  has  disposed  of 
all  the  property,  an  objection  that  an  action 
on  the  assignee's  bond  for  neglect  to  procure 
insurance  on  the  property  cannot  be  brought 
until  after  a  final  settlement  of  the  assignee's 
accounts  is  waived  by  an  answer  on  the  mer- 
its. Hill  V.  American  Surety  Co.,  107  Wis. 
19,  81  N.  W.  1024,  82  N.  W.  691. 

Where  the  assignee  has  been  removed  (Ber- 
ryhill V.  Peabody,  77  Minn.  59,  79  N.  W. 
651),  or  where,  after  entering  upon  the  dis- 
charge of  his  duties  as  assignee,  he  abandons 
the  execution  of  the  trust  and  removes  from 
the  state  (Andrews  v.  Ford,  106  Ala.  173,  17 
So.  446),  a  creditor  having  rights  under  the 
assignment  may  sue  the  assignee  and  his 
sureties  upon  the  bond. 

Seizure  of  the  assigned  property  by  ju- 
dicial proceedings,  whereby  the  assignee  is 
prevented  from  realizing  anything,  is  a  bar 
to  an  action,  by  a  creditor  not  consenting  to 
the  assignment,  on  the  bond  of  the  assignee. 
Craddock  v.  Grand,  72  Tex.  36,  12  S.  W. 
208. 

42  Creditor.—  Best  v.  Johnson,  78  Cal.  217, 
20  Pac.  415,  12  Am.  St.  Rep.  41,  3  L.  R.  A. 
1(58;  Prosser  v.  Hartley,  35  Minn.  340,  29 
N.  W.  156;  Matter  of  Stockbridge,  10  Daly 
(N.  Y.)  33;  German  Bank  v.  Haller,  103 
Tenn.  73,  52  S.  W.  288. 

Any  creditor  may  be  granted  leave  to  sue 
on  the  assignee's  bond,  no  matter  how  many 


actions  are  thus  authorized.  Matter  of  Stock- 
bridge,  10  Daly  (N.  Y.)  33. 

Where  a  creditor,  who  has  sued  to  set  aside 
a  conveyance  as  fraudulent,  is  paid  his  claim, 
but  is  required  to  give  a  refunding  bond  to 
await  final  decision,  he  still  has  an  interest 
as  creditor  entitling  him  to  stand  as  equitable 
plaintiff  in  an  action  on  the  bond  of  a  trus- 
tee under  a  deed  of  assignment  executed  by 
the  debtor.  German  Bank  v.  Haller,  103 
Tenn.  73,  52  S.  W.  288. 

43.  Debtors.—  Best  v.  Johnson,  78  Cal.  217, 
20  Pac.  415,  12  Am.  St.  Rep.  41,  3  L.  R.  A.  168. 

44.  Any  person  injured. —  State  v.  Boepp- 
ler,  63  Mo.  App.  151,  construing  statute  pro- 
viding that  any  person  injured  by  "breach 
of  the  condition  "  of  the  bond  may  sue. 

Insolvent  corporation  is  not  a  necessary 
party  to  a  suit  against  the  assignee  and  the 
sureties  on  his  bond.  Andrews  v.  Ford,  106 
Ala.  173.  17  So.  446. 

Substituted  assignee  may  sue  the  former 
assignee  upon  his  bond  for  a  wrongful  dis- 
position of  the  estate   (Prosser  v.  Hartley, 

35  Minn.  340,  29  N.  W.  156,  construing  Minn. 
Gen.  Stat.  (1878),  c.  41,  §§  25,  30  [but  com- 
pare State  v.  Boeppler,  63  Mo.  App.  151, 
construing  Mo.  Rev.  Stat.  (1889),  §  438]), 
or  for  a  failure  to  deliver  over  the  property 
pursuant  to  order  of  court  (Phillips  v.  Ross, 

36  Ohio  St.  458). 

Third  persons,  it  seems,  however,  are  not 
entitled  to  sue.  Best  v.  Johnson,  78  Cal.  217, 
20  Pac.  415,  12  Am.  St.  Rep.  41,  3  L.  R.  A.  168. 

45.  In  name  of  state. —  An  action  on  the 
bond  executed  under  Ind.  Rev.  Stat.  (1876), 
p.  142,  can  only  be  brought  in  the  name  of 
the  state.  Jackson  v.  Rounds,  59  Ind.  116. 
To  the  same  effect  see  State  v.  Boeppler,  63 
Mo.  App.  151.  Compare  Prosser  v.  Hartlev, 
35  Minn.  340,  29  N.  W.  156. 

46.  Breach  must  be  well  assigned. —  ]Mills 
V.  Skinner,  13  Conn.  436  (breach  not  well 
assigned)  ;  Craddock  r.  Grand,  72  Tex.  36, 
12  S.  W.  208  (suit  by  non-consenting  cred- 
itor ) . 

47.  Plea  or  answer. — Morrill  v.  Richardson, 
9  Pick.  (Mass.)  84. 

Pleading  to  the  merits  may  waive  the  ob- 
jection that  the  action  cannot  be  maintained 
till  the  breach  of  the  bond  has  been  deter- 
mined in  the  assignment  proceedings.  Hill 
V.  American  Suretv  Co.,  107  Wis.  19,  81 
N.  W.  1024,  82  N.  W.  691. 

48.  Plea  bad  for  uncertainty. —  INIorrill  v. 
Richardson,  9  Pick.  (Mass.)  84. 
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4.  Evidence.  In  respect  of  presumptions  and  burden  of  proof,^^  the  admissi- 
bility of  evidence,^  the  sufficiency  of  proof, and  variance  in  actions  upon 
bonds  of  assignees  for  creditors,  the  general  rules  of  evidence  have  been  applied. 

5.  Amount  of  Recovery.    It  seems  that  in  an  action  by  a  creditor  to  recover 
upon  the  official  bond  of  an  assignee  for  a  bieach  of  the  condition  of  the  obliga- 
tion, the  proper  measure  of  damages  is  the  amount  of  the  demand  allowed  by  the 
assignee  in  favor  of  plaintiff  as  creditor  of  the  estate,^^  together  with  interest 
and  costs.^^  ^  . 


Assignments  of  errors.  See  Appeal  and  Ekkok  ;  Ceiminal  Law;  Jus- 
tices OF  THE  Peace  ;  New  Trial. 

Assignor.  One  who  transfers  property  to  another  ;  ^  one  who  transfers  a 
right  of  action  not  transferable  at  common  law:^ 

Assigns.  All  those  who  take,  either  immediately  or  remotely,  from  or  under 
the  assignor,  whether  by  conveyance,  devise,  descent,  or  act  of  law  ;  ^  those  to 
whom  rights  have  been  transferred  by  particular  title,  such  jas  sale,  gift,  transfer, 
or  cession ;  *  a  person  to  whom  any  property  or  right  is  transferred  by  a  deceased 
person  iii  his  lifetime.^  (See  also  Assignee  ;  Assignments  ;  Assignments  For 
Benefit  of  Creditors  ;  Deeds  ;  Wills.) 

Assise.    See  Assize. 

Assistance.    See  Aid  ;  Arrest  ;  Assistance,  Writ  of  ;  Poor  Persons. 


49.  Presumptions  and  burden  of  proof. — 

Hill  V.  American  Surety  Co.,  107  Wis.  19, 
81  N.  W.  1024,  82  N.  W.  691. 

50.  Admissibility  of  evidence. —  Clark  r. 
Mix,  15  Conn.  152;  State  v.  McFarland,  (Tenn. 
Ch.  1895)  35  S.  W.  1007;  Hill  v.  American 
Surety  Co.,  107  Wis.  19,  81  N.  W.  1024,  82 
N.  W.  -691. 

51.  Sufficiency  of  proof. —  Hill  v.  American 
Surety  Co.,  107  Wis.  19,  81  N.  W.  1024,  82 
N.  W.  691. 

Where  the  deed  of  assignment  offered  in 

evidence  by  the  plaintiff  purported  to  have 
been  executed  by  one  of  the  assignors,  by  at- 
torney, and  the  defendants  objected  that  there 
was  no  proof  of  the  execution  of  the  power, 
it  was  held  that  the  acknowledgment  of  the 
deed  in  the  bond  extended  to  everything  neces- 
sary to  prove  the  due  execution  of  the  deed, 
and  superseded  the  necessity  of  offering  fur- 
ther proof  of  the  power,  Clark  v.  Mix,  15 
Conn.  152. 

52.  Variance. —  Clark  v.  Mix.  15  Conn.  152 ; 
State  V.  McFarland,  (Tenn.  Ch.  1895)  35 
S.  W.  1007. 

53.  Measure  of  damages. —  State  v.  Hart, 
38  Mo.  44.  But  in  Lahm  v.  Johnston,  32 
Ohio  St.  590,  it  is  held  that  in  an  action  by 
a  creditor,  for  a  failure  to  account  for  any 
of  the  property  assigned,  the  amount  of  re- 
covery must  be  controlled  by  the  proportion- 
ate amount  of  such  creditor's  claims  allowed 
to  the  whole  amount  of  those  claims  only 
which  have  been  presented  and  allowed  pur- 
suant to  the  statute. 

After  damages  have  been  assessed  the 
surety  cannot  have  the  amount  of  a  creditor's 
claim  deducted  therefrom,  on  the  ground  that 
it  was  not  presented  to  the  assignee  under 
oath,  where  such  claim  was  allowed  and  in- 
cluded in  all  of  the  assignee's  accounts,  and 
no  creditor  objects.  In  re  Stelle,  34  K.  J.  Eq. 
199. 
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54.  Interest.—  State  t;.  Hart,  38  Mo.  44, 
construing  special  statute. 

55.  Costs. —  Boland  v.  Benson,  50  Wis.  225, 
6  N.  W.  819.  But  where  a  creditor  brought 
suit  to  establish  his  claim,  making  both  the 
assignors  and  assignee  parties,  and  judgment 
was  entered  against  the  assignee  establish- 
ing the  claim,  but  without  costs,  and  against 
the  assignors  for  the  amount  of  the  claim  and 
costs,  it  was  held  that  the  creditor  was  en- 
titled to  dividends  only  upon  the  claim  with- 
out costs,  but  that,  the  assignee  failing  to 
pay  dividends  upon  it,  his  sureties  were  liable 
for  the  cost  of  establishing  it  against  them. 
Merchants'  Bank  v.  Chapin,  4  Ohio  Dec.  (Ke- 
print)  403,  2  Clev.  L.  Rep.  114. 

1.  Clement  v.  Adams,  12  How.  Pr.  (N.  Y.) 
163,  164. 

2.  Clement  v.  Adams,  12  How.  Pr.  (N.  Y.) 
163,  164;  Potter  v.  Bushnell,  10  How.  Pr. 
(N.  Y.)  94,  96  [quoted  in  Hicks  v,  Wirth,  4 
E.  D.  Smith  (N.  Y.)  78,  80]. 

3.  Brown  v.  Crookston  Agricultural  Assoc., 
34  Minn.  545,  546,  26  N:  W.  907;  Baily  v.  Be 
Crespigny,  L.  R.  4  Q.  B.  180,  186,  38  L.  J. 
Q.  B.  98,  19  L.  T.  Rep.  N.  S.  681,  17  Wkly. 
Rep.  494. 

Its  use  is  now  confined  to  conveyancing,  in 

which  branch  of  the  law  it  has  been  em- 
ployed from  a  very  remote  period.  Burrill  L. 
Diet.  , 

"  The  word  *  assigns '  includes  the  assignee 
of  an  assignee,  in  j^erpetuam,  the  heir  of  an 
assignee,  and  the  assignee  of  an  heir."  Cum- 
berland V.  Graves,  7  N.  Y.  305,  312  [citing 
Jacob  L.  Diet.].  See  also  Bennington  Iron 
Co.  V.  Rutherford,  18  N.  J.  L.  158,  164. 

4.  Bouvier  L.  Diet,  [quoted  in  McRee  v. 
Means,  34  Ala.  349,  356 ;  Watson  v.  Donnelly, 
28  Barb.  (N.  Y.)  653,  658. 

5.  Ripley  v.  Seligman,  88  Mich.  177,  189, 
50  N.  W.  143  [quoted  in  Bailey  v.  Holden,  113 
Mich.  402,  404,  71  N.  W.  841]. 
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I.  DEFINITION. 

The  term  "  writ  of  assistance  "  lias  been  applied  to  three  distinct  classes  of  pro- 
cess :  (1)  It  was  a  writ  issuing  from  the  court  of  exchequer,  addressed  to  the 
sheriff,  commanding  him  to  be  in  aid  of  the  king's  tenants  by  knight  service,  or 
the  king's  collectors,  debtors,  or  accountants,  to  enforce  payment  of  their  own 
dues,  in  order  to  enable  them  to  pay  their  dues  to  the  king ;  ^  (2)  a  writ  issuing 
out  of  the  exchequer  ^  to  authorize  any  person  to  take  a  constable,  or  other  public 
officer,  to  seize  goods  or  merchandise  prohibited  and  uncustomed,  etc.;^  (3)  a  writ 
issuing  out  of  chancery  to  the  sheriff  to  assist  a  receiver,  sequestrator,*  or  other 
party  to  a  suit  in  chancery,  to  get  possession,  under  a  decree  of  the  court,  of  lands 
withheld  from  him  by  another  party  to  the  suit.^  It  is  only  in  the  last  sense  that 
the  writ  will  be  treated  at  length. 

II.  NATURE  AND  PROPRIETY  OF  WRIT. 

A.  Opiginal  Writ  —  l.  Issues  in  What  Suits  —  a.  In  General.  The  cases 
in  which  writs  of  assistance  are  proper  are  such  as  determine  the  question  of  title 
to  the  specific  piece  of  real  property  involved  in  that  particular  case,^  or  in  which 
the  interest  of  defendant  has  been  directed  by  the  judgment  or  decree  to  be 
sold,*^  the  writ  being  part  of  the  process  employed  in  enforcing  the  judgment 
itself.^    The  issuance  of  the  writ  has  been  held  to  rest  in  the  discretion  of  the 


1.  Quincy  (Mass.)  395. 

For  form  of  this  writ  see  Quincy  (Mass.) 
395,  note  1. 

In  aid  of  attachment. —  No  instance  has 
been  found  in  which  a  writ  of  assistance  has 
been  granted  when  the  attachment  is  directed 
to  the  sheriff  (Mahony  v.  Aylward,  1  Hogan 
474;  Meagher  v.  Meagher,  1  Jones  &  L.  31), 
but  when  the  attachment  was  directed  to  the 
pursuivant  the  writ  issued  (Mahony  v.  Ayl- 
ward, 1  Hogan  474). 

2.  In  .Massachusetts  the  superior  court  of 
judicature  had  power  to  issue  general  writs 
of  assistance  to  officers  of  the  customs.  Pax- 
ton's  Case,  Quincy  (Mass.)  51. 

3.  Jacob  L.  Diet.;  Quincy  (Mass.)  397. 
For  forms  of  this  writ  see  Quincy  (Mass.) 

398,  note  G. 

This  writ  was  introduced  by  12  Car.  II, 
c.  19,  and  authorized  the  person  to  whom  it 
was  issued,  with  the  assistance  of  the  sher- 
iff, justice  of  the  peace,  or  constable,  to  enter 
into  any  house  where  the  goods  were  sus- 
pected of  being  concealed;  but  one  acting  un- 
der this  writ  and  finding  nothing  was  not 
justified.  Bouvier  L.  Diet.  See  also  Boyd 
'v.  U.  S.,  116  U.  S.  616,  6  S.  Ct.  524,  29  L.  ed. 
746. 

4.  In  Ireland  it  was  held  that  such  a  writ 
would  not  issue  to  sequestrators.  Browne  v. 
Cuffe,  1  Hogan  145. 

5.  Quincy  (Mass.)  396,  where  it  is  said 
that,  whether  from  the  odium  attached  to  the 
name  in  Massachusetts  or  from  the  practice 
in  that  state  to  conform  processes  in  equity 
to  those  at  law,  no  instance  is  known  of  such 
a  writ  having  been  issued  in  that  common- 
wealth. 

In  England,  under  Ord.  XLVIII,  this  writ  is 
no  longer  used,  the  writ  of  possession  having 
been  substituted  therefor.  Hall  v.  Hall,  47 
L.  J.  Ch.  680. 

[I] 


Origin  of  writ. —  It  is  sometimes  said  that 
this  writ  had  its  origin  in  the  reign  of  James 
I  (Bouvier  L.  Diet.;  Wharton  L.  Lex.),  but 
in  Jones  Mortg,  §  1663  \_quoted,  in  Voigt- 
lander  f.  Brotze,  59  Tex.  286,  288],  the  origin 
of  the  writ  is  placed  as  early  as  the  reign  of 
Henry  VIII. 

6.  California. —  People  v.  Doe,  31  Cal. 
220. 

Maryland. — Qarretson  v.  Cole,  1  Harr.  &  J. 
(Md.)  370. 

'New  York. —  Matter  of  New  York  Cent., 
etc.,  P.  Co.,  60  N.  Y.  116. 

Pennsylvania. —  Com.  V.  Dieffenbach,  3 
Grant  ( Pa. )  368 ;  Kelsey  V.  Church,  4  C.  PI. 
Pep.  (Pa.)  105. 

Tennessee. —  Irvine  v.  McRee,  5  Humphr. 
(Tenn.)  553,  42  Am.  Dec.  468. 

England. —  Consol.  Ord.  XXIX,  r.  5  \_cited 
in  Wharton  L.  Lex.]. 

7.  California.—  People  v.  Doe,  31  Cal.  220. 
Florida.—  Keil  v.  West,  21  Fla.  508. 
Mississippi. —  Jones  v.  Hooper,   50  Miss, 

510. 

New  York. —  Matter  of  New  York  Cent., 
etc.,  R.  Co.,  60  N.  Y.  116. 

North  Carolina. —  Knight  V.  Houghtalling, 
94  N.  C.  408. 

Statute  prohibiting  in  certain  cases  not  re- 
troactive.—Mich.  Pub.  Acts  (1897),  No.  229, 
§  140,  which  prohibits  the  issuance  of  the 
writ  for  the  possession  of  any  land  the  title 
to  which  has  been  obtained  "  in  pursuance 
of  any  tax  sale  hereafter  made,"  does  not 
preclude  the  issuance  of  such  a  writ  where 
the  land  was  bid  off  for  taxes  before  the  act 
took  effect,  though  the  conveyance  by  the  au- 
ditor-general was  made  after  the  act  took  ef- 
fect. Pierpont  v.  Osmun,  118  Mich.  472,  76 
N.  W.  1044. 

8.  San  Jose  v.  Fulton,  45  Cal.  3,16 ;  People 
V.  Doe,  31  Cal.  220;  Knight  v.  Houghtalling, 
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court,^  and  a  question  of  legal  or  equitable  title  will  not  be  tried  on  an  applica- 
tion therefor,^^  nor  will  it  be  granted  in  cases  of  doubt.^^ 

b.  Divorce.  The  writ  will  issue  in  an  action  or  suit  for  divorce  to  put  a 
party  in  possession  of  land  which  the  judgment  or  decree  vested  absolutely  in 
him.^^ 

e.  Establishing  Title  Under  Burnt-Record  Act.  Where  a  petitioner,  by 
decree  under  a  burnt-record  act,  has  established  his  title  to  land  in  the  adverse 
possession  of  defendant,  the  writ  may  issue  to  put  the  former  into  possession.^^ 

d.  Foreclosure.  This  writ  is  also  the  appropriate  remedy  and  is  most  com- 
monly used  for  placing  in  possession  the  purchaser  at  a  foreclosure  sale.^^ 

2.  Issues  in  Whose  Favor.  It  has  been  held  that  the  writ  cannot  be  regularly 
issued  at  the  instance  of  one  not  a  party  to  the  cause  ;     but  it  is  now  clear  that 


94  N.  C.  408;  Com.  v.  Dieffenbach,  3  Grant 
(Pa.)  368. 

"It  may  be  termed  an  equitable  habere 
facias  possessionem."  Knight  ij,  Houghtal- 
ling,  94  K  C.  408,  410. 

The  writ  is  founded  on  the  principle  that  a 
court  of  equity  will  carry  its  decrees  into 
complete  execution,  without  the  aid  of  other 
tribunals,  when  it  can  do  so  justly.  Beatty 
v.  De  Forest,  27  K  J.  Eq.  482  laffirming 
Frazier  v.  Beatty,  25  N.  J.  Eq.  3431,  wherein 
Beardsley,  C.  J.,  said  that  he  saw  no  reason 
to  regard  the  remedy  as  an  "  extraordinary 
relief,"  as  it  was  termed  in  Blauvelt  v.  Smith, 
22  N.  J.  Eq.  31.  See  also  Kershaw  v.  Thomp- 
son, 4  Johns.  Ch.  (N.  Y.)  609;  Com.  V.  Rags- 
dale,  2  Hen.  &  M.  ( Va. )  8 ;  Newman  v.  Chap- 
man, 2  Rand.  (Va.)  93,  14  Am.  Dec.  766; 
Trimble  v.  Patton,  5  W.  Va.  432;  Root  v. 
Woolworth,  150  U.  S.  401,  14  S.  Ct.  136,  37 
L.  ed.  1123. 

9.  Barton  v.  Beatty,  28  N.  J.  Eq.  412 ;  Van- 
meter  V.  Borden,  25  N.  J.  Eq.  414 ;  Schenck  v. 
Conover,  13  N.  J.  Eq.  220,  78  Am.  Dec.  95; 
Hagerman  v.  Heltzel,  21  Wash.  444,  58  Pac. 
580. 

10.  Arizona. —  Godchaux  v.  Demarboix, 
(Ariz.  1886)  11  Pac.  45;  Asher  v.  Cox,  (Ariz. 
1886)  11  Pac.  44. 

California. —  Langley  v.  Voll,  54  Cal.  435 ; 
Henderson  v.  McTucker,  45  Cal.  647. 

Indiana. —  Roach  v.  Clark,  150  Ind.  93,  48 
N.  E.  796,  65  Am.  St.  Rep.  353. 

New  Jersey. —  Barton  v.  Beatty,  28  N.  J. 
Eq.  412;  Thomas  v.  De  Baum,  14  N.  J.  Eq. 
37;  Schenck  v.  Conover,  13  N.  J.  Eq.  220,  78 
Am.  Dec.  95. 

New  Yor/>:.— Stillwell  v.  Hart,  40  N.  Y. 
App.  Div.  112,  57  N.  Y.  Suppl.  639;  Freling- 
huysen  v.  Colden,  4  Paige  I'N.  Y. )  204. 

North  Carolina. — Exum  v.  Baker,  115  N.  C. 
..  242,  20  S.  E.  448,  44  Am.  St.  Rep.  449. 

f^onth  Carolina. —  Ece  p.  Jenkins,  48  S.  C. 
32r,.  26  S.  E.  686. 

Washington. —  Hagerman  v.  Heltzel,  21 
Wash.  444,  58  Pac.  580. 

Wisconsin. —  Stanley  v.  Sullivan,  71  Wis. 
585,  37  N.  W.  801,  5  Am.  St.  Rep.  245. 

11.  Wiley  V.  Carlisle,  93  Ala.  237,  9  So. 
288;  Barton  v.  Beatty,  28  N.  J.  Eq.  412;  Van- 
meter  V.  Borden,  25  N.  J.  Eq.  414;  Blauvelt 
r.  Smith,  22  N.  J.  Eq.  31 ;  Schenck  v.  Conover, 
13  N.  J.  Eq.  220,  78  Am.  Dec.  95:  Knight  r. 
Houghtalling,  94  N.  C.  408;  Hagerman  v. 
Heltzel,  21  Wash.  444,  58  Pac.  580. 


Where  the  sale  was  not  sufficiently  adver- 
tised as  to  one  of  the  tracts  sold  the  writ  will 
be  refused.  Vanmeter  v.  Borden,  25  N.  J.  Eq. 
414. 

12.  Kirsch  v.  Kirsch,  113  Cal.  56,  45  Pac. 
164. 

13.  Harding  v.  Fuller,  141  111.  308,  30 
N.  E.  1053;  Gormley  v.  Clark,  134  U.  S.  338, 
10  S.  Ct.  554,  33  L.  ed.  909. 

14.  Arkansas. —  Bright  v.  Pennywit,  21 
Ark.  130. 

California. —  Hibernia  Sav.,  etc.,  Soc.  v. 
Lewis,  117  Cal.  577,  47  Pac.  602,  49  Pac.  714; 
Trope  V.  Kerns,  83  Cal.  553,  23  Pac.  691 
(holding  that  the  right  to  the  writ  does  not 
deprive  a  party  of  the  right  to  ejectment)  ; 
Montgomery  v.  Middlemiss,  21  Cal.  103,  81 
Am.  Dee.  146;  Montgomery  v.  Tutt,  11  Cal. 
190. 

Illinois.— J SicksoJi  v.  Warren,  32  HI.  331. 
See  also  Carpenter  v.  White,  43  111.  App.  448. 

Kansas. —  Watkins  v.  Jerman,  36  Kan.  464, 
13  Pac.  798. 

Michigan. —  Ketchum  v.  Robinson,  48  Mich. 
618,  12  "N.  W.  877;  Ramsdell  v.  Maxwell,  32 
Mich.  285. 

Mississippi. —  Jones  v.  Hooper,  50  Miss. 
510. 

New  Jersey. — Beatty  v.  De  Forest,  27  N.  J. 
Eq.  482;  Schenck  i).  "'Conover,  13  K  J.  Eq. 
220,  78  Am.  Dec.  95. 

New  York. —  Connor  v.  Schaeffel,  11  N.  Y. 
Suppl.  737,  19  N.  Y.  Civ.  Proc.  378,  25  Abb. 
N.  Cas.  (N.  Y.)  344  (foreclosure  of  mechan- 
ic's lien)  ;  Bell  v.  Birdsall,  19  How.  Pr. 
(N.  Y.)  491;  New  York  L.  Ins.,  etc.,  Co.  v. 
Rand,  8  How.  Pr.  (N.  Y.)  35  [affirmed  in  8 
How.  Pr.  (N.  Y.)  3521  ;  Ludlow  i\  Lansing, 
Hopk.  (N.  Y.)  231;  Frelinghuysen  v.  Colden, 
4  Paige  (N.  Y. )  204;  Kershaw  v.  Thompson, 
4  Johns.  Ch.  (N.  Y.)  609. 

North  Carolina. —  Knight  v.  Houghtalling, 
94  N.  C.  408. 

Tesoas.—  Voigtlander  r.  Brotze,  59  Tex.  286. 

Washington. —  London  Debenture  Corp.  v. 
Warren,  9  Wash.  312,  37  Pac.  451. 

Wisconsin. —  Diggle  v.  Boulden,  48  Wis. 
477,  4  N.  W.'  678  ;  Loomis  r.  Wheeler,  IS  Wis. 
524. 

United  States.— TerreW  r.  Allison.  21  Wall. 
(U.  S.)  289,  22  L.  ed.  634:  Farmers'  L.  &  T. 
Co.  V.  Chicago,  etc.,  R.  Co.,  44  Fed.  653. 

Contra,  Armstrong  v.  Humphrevs,  5  S.  C. 
128. 

15.  Wilson  r.  Polk,  13  Sm.  &  M.  (Miss.) 
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the  purchaser  under  a  decree  for  sale  is  entitled  to  the  writ  even  though  a 
stranger  to  the  record/^  and,  by  the  weight  of  authority,  it  will  issue  in  favor  of 
such  purcliaser's  assignee  or  grantee/'^  unless  it  appears  that  the  granting  of  the 
writ  would  do  injustice  to  the  party  in  possession.^^  It  will  also  issue  to  put  a 
receiver  in  possession/^  but  not  to  aid  him  in  levying  a  distress  for  rent.^ 

3.  'Issues  Against  Whom.  The  writ  of  assistance  wiir  issue  against  a  party  to 
the  suit  or  his  representatives,^^  x)r  a  person  coming  into  possession  under 


131,  51  Am.  Dec.  151  Iciiing  2  Smith  Ch.  Pr. 
214],  holding  that  a  purchaser  of  land  under 
a  decree  of  the  court  of  chancery,  who  is  not 
a  party  to  the  original  suit  in  which  the 
decree  of  sale  was  made,  can  only  proceed  by 
getting  the  vendor  to  make  application  for 
the  process.  See  also  Stephenson  v.  Gillenan, 
5  Ohio  N.  P.  419.  But  compare  Gibson  v. 
Marshall,  64  Miss.  72,  8  So.  205. 

16.  Alabama. —  Wiley  v.  Carlisle,  93  Ala. 
237,  9  So.  288;  Johnston  v.  Smith,  70  Ala. 
108;  Chapman  v.  Gibbs,  51  Ala.  502;  Tram- 
mel V.  Simmons,  8  Ala.  271;  Creighton  v. 
Paine,  2  Ala.  158. 

California. —  Hibernia  Sav.,  etc.,  Soe.  v. 
Lewis,  117  Cal.  577,  47  Pac.  602,  49  Pac.  714; 
Montgomery  v.  Middlemiss,  21  Cal.  103,  81 
Am.  Dec.  146;  Montgomery  v.  Tutt,  11  Cal. 
190. 

Illinois. —  Lambert  v.  Livingston,  131  111. 
161,  23  N.  E.  352;  Jackson  v.  Warren,  32  111. 
331. 

Kansas. —  Watkins  v.  Jerman,  36  Kan.  464, 
13  Pac.  798. 

Mississippi. —  Gibson  v.  Marshall,  64  Miss. 
72,  8  So.  205. 

New  Jersey. —  Beatty  v.  De  Forest,  27  N.  J. 
Eq.  482;  Schenck  v.  Conover,  13  N.  J.  Eq. 
220,  78  Am.  Dec.  95. 

Neio  York. —  Lynde  v.  O'Donnell,  12  Abb. 
Pr.  (N.  Y.)  286;  Bell  v.  Birdsall,  19  How.  Pr. 
(N.  Y. )  491;  Ludlow  v.  Lansing,  Hopk. 
(N.  Y.)  231;  Frelinghuysen  v.  Colden,  4 
Paige  (N.  Y.)  204;  Kershaw  v.  Thompson,  4 
Johns.  Ch.  (N.  Y.)  609. 

North  Carolina. —  Knight  v.  Houghtalling, 
94  N.  C.  408. 

Wisconsin. —  Diggle  v.  Boulden,  48  Wis. 
477,  4  N.  W.  678.  '  Compare  Gelpeke  v.  Mil- 
waukee, etc.,  P.  Co.,  11  Wis.  454,  holding  that 
one  who  claims  adversely  to  all  parties  to  the 
suit,  but  is  not  a  party  to  the  record,  cannot 
of  right  be  heard  in  reference  to  the  issuance 
or  execution  of  a  writ  of  assistance. 

United  States.—  Terrell  v.  Allison,  21  Wall. 
(U.  S.)  289,  22  L.  ed.  634. 

England. —  Toynbee  v.  Ducknell  [cited  in 
51  Am.  Dec.  152,  153  note]  ;  Wilson  v.  An- 
gus [cited  in  51  Am.  Dec.  152,  153  note]. 

The  existence  of  fiduciary  relations  between 
the  parties  at  the  time  of  the  sale,  such  that 
equity  would  hold  the  purchaser  a  trustee 
for  the  possessor  iii  the  purchase  on  the 
ground  of  constructive  fraud,  will  not  pre- 
vent the  issuance  of  the  writ  in  favor  of  a 
purchaser  at  a  tax-sale.  Mills  v.  Tukey,  22 
Cal.  373,  83  Am.  Dec.  74. 

17.  Motz  V.  Henry,  8  Kan.  App.  416,  54 
Pac.  796;  Ekings  v.  Murray,  29  N.  J.  Eq. 
388;  New  York  L.  Ins.,  etc.,  Co.  v.  Rand,  8 
How.  Pr.  (N.  Y.)  352  [affirming  8  How.  Pr. 
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(N.  Y.)   35].    Contra,  Langley  v.  Voll,  54- 
Cal.  435;  San  Jose  v.  Fulton,  45  Cal.  316; 
People  V.  Grant,  45  Cal.  97.    See  also  Farm- 
ers' L.  &  T.  Co.  V.  Chicago,  etc.,  R.  Co.,  44 
Fed.  653. 

18.  New  York  L.  Ins.,  etc.,  Co.  v.  Rand,  8 
How.  Pr.  (N.  Y.)  352  [affirming  8  How.  Pr. 
(N.  Y.)  35]. 

19.  Cazet  de  la  Borde  v.  Othon,  23  Wkly. 
Rep.  110;  A.  G.  v.  Tastett  [cited  in  51  Am. 
Dec.  152,  153  note]. 

20.  Anonymous,  1  Hogan  207 ;  White  v. 
Phibbs,  Sausse  &  Sc.  88 ;  Robinson  v.  Wynne, 
Sausse  &  Sc.  88  note. 

21.  Alabama. —  Wiley  v.  Carlisle,  93  Ala. 
237,  9  So.  288;  Johnston  v.  Smith,  70  Ala. 
108;  Hooper  v.  Yonge,  69  Ala.  484;  Thomp- 
son V.  Campbell,  57  Ala.  183 ;  Trammel  v. 
Simmons,  8  Ala.  271 ;  Creighton  v.  Paine,  2 
Ala.  158. 

California. —  Hibernia  Sav.,  etc.,  Soc.  v. 
Lewis,  117  Cal.  577,  47  Pac.  602,  49  Pac.  714; 
Montgomery  v.  Middlemiss,  21  Cal.  103,  81 
Am.  Dec.  146;  Montgomery  v.  Tutt,  11  Cal. 
190. 

Illinois. —  Brush  v.  Fowler,  36  111.  53,  85 
Am.  Dec.  382;  Heffron  v.  Gage,  44  111.  App. 
147. 

Kansas. —  Watkins  v.  Jerman,  36  Kan.  464, 
13  Pac.  798. 

Mississippi. —  Jones  v.  Hooper,  50  Miss, 
510. 

New  Jersey. —  Beatty  v.  De  Forest,  27  N.  J. 
Eq.  482  ;  Blauvelt  v.  Smith,  22  N.  J.  Eq.  31 ; 
Schenck  v.  Conover,  13  N.  J.  Eq.  220,  78  Am. 
Dec.  95. 

New  York. —  Meiggs  v.  Willis,  8  N.  Y.  Civ. 
Proc.  125;  Bell  v.  Birdsall,  19  How.  Pr. 
(N.  Y. )  491;  Lovett  v.  German  Reformed 
Church,  9  How.  Pr.  (N.  Y.)  220  (holding 
that  it  will  issue  against  a  tenant  in  posses- 
sion, who  has  been  made  a  party,  notwith- 
standing he  claims  under  an  unexpired  lease 
of  several  years,  executed  by  the  mortgagor 
several  years  before  the  date  of  the  mortgage 
foreclosed)  ;  New  York  L.  Ins.,  etc.,  Co.  v. 
Rand,  8  How.  Pr.  (N.  Y.)  35  [affirmed  in 
8  How.  Pr.  (N.  Y.)  352];  Ludlow  v.  Lan- 
sing, Hopk.  (N.  Y.)  231;  Boynton  v.  Jack- 
way,  10  Paige  (N.  Y.)  307 ;  Frelinghuysen  v. 
Colden,  4  Paige  ( N.  Y. )  204 ;  Kershaw  v. 
Thompson,  4  Johns.  Ch.  (N.  Y.)  609. 

North  Carolina. —  Knight  v.  Houghtalling, 
94  N.  C.  408. 

Wisconsin. —  Diggle  v.  Boulden,  48  Wis. 
477,  4  N.  W.  678. 

United  States.—  Terrell  v.  Allison,  21  Wall. 
(U.  S.)  289,  22  L.  ed.  634;  Comer  v.  Fel- 
ton,  61  Fed.  731,  22  U.  S.  App.  313,  10  C.  C.  A. 
28. 

Parties  not  named  in  decree  or  deed. —  The 
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Lim  ^  pendente  lite  or  after  a  sale  of  the  premises,^^  or  against  any  person  who 
holds  possession  as  a  mere  intruder  or  trespasser.^  In  other  words,  it  will  operate 
only  on  those  whose  rights  have  been  determined  by  the  judgment  or  decree,^^ 
and  will  not  issue  against  persons  in  possession  before  suit  who  were  not  made  par- 
ties,^'' where  a  new  and  independent  right  to  property  has  been  acquired,  or  where 


writ  will  issue  against  all  defendants  who 
were  served  with  process  or  appeared  in  the 
action,  even  though  not  mentioned  by  name  in 
the  decree  or  sheriff's  deed.  Frisbie  V.  Fo- 
garty,  34  Cal.  11. 

22.  Coming  in  under  one  neither  party  nor 
privy. —  The  writ  will  not  issue  against  one 
coming  in  pendente  lite  under  one  who  was 
neither  a  party  nor  privy,  but  who  claimed 
an  independent  title  to  the  premises  in  ques- 
tion. Ricketts  v.  Chicago  Permanent  Bldg., 
etc.,  Assoc.,  67  111.  App.  71 ;  Van  Hook  v. 
Throckmorton,  B  Paige  (N.  Y.)  33. 

Where  the  court  did  not  acquire  jurisdiction 
of  the  owner's  person  the  writ  will  not  issue 
against  his  grantees.  Steinbach  v.  Leese,  27 
Cal.  295. 

23.  Alabama. —  Wiley  v.  Carlisle,  93  Ala. 
237,  9  So.  288;  Johnston  v.  Smith,  70  Ala. 
108;  Hooper  v.  Yonge,  69  Ala.  484;  Thomp- 
son V.  Campbell,  57  Ala.  183;  Chapman  v. 
Gibbs,  51  Ala.  502;  Trammel  v.  Simmons,  8 
Ala.  271;  Creighton  v.  Paine,  2  Ala.  158. 

California. —  Hibernia  Sav.,  etc.,  Soc.  v. 
Lewis,  117  Cal.  577,  47  Pac.  602,  49  Pac.  714; 
Montgomery  v.  Byers,  21  Cal.  107 ;  Montgom- 
ery V.  Middlemiss,  21  Cal.  103,  81  Am.  Dec. 
146:  Montgomery  v.  Tutt,  11  Cal.  190.  But 
see  Harlan  v.  Rackerby,  24  Cal.  561,  holding 
that  the  writ  will  not  issue  against  a  pur- 
chaser pendente  lite  who  is  not  a  party  to  the 
suit,  without  actual  or  constructive  notice  of 
its  pendency. 

Florida. —  Brown  v.  Marzyck,  19  Fla.  840, 
even  though  he  claims  under  a  tax-title,  where 
it  appears  that  such  claim  is  made  by  col- 
lusion with  the  mortgagor. 

Illinois. —  Kessinger  v.  Whittaker,  82  111. 
22  (even  though  others,  who  were  not  made 
parties,  have  an  interest,  where  the  decree  was 
for  a  sale  of  the  entire  interest)  ;  Brush  v. 
Fowler,  36  111.  53,  85  Am.  Dec.  382 ;  Jackson 
V.  Warren,  32  111.  331;  Heffron  v.  Gage,  44 
111.  App.  147. 

Kansas. — Watkins  v.  Jerman,  36  Kan.  464, 
13  Pac.  798. 

Mississippi. —  Jones  v.  Hooper,  50  Miss. 
510. 

New  Jersey. —  Beatty  jd.  De  Forest,  27  N.  J. 
Eq.  482;  Blauvelt  V.  Smith,  22  N.  J.  Eq.  31; 
-Schenck  v.  Conover,  13  N.  J.  Eq.  220,  78  Am. 
Dec.  95. 

Neio  York. —  Meiggs  v.  Willis,  8  N.  Y.  Civ. 
Proc.  125;  Bell  v.  Birdsall,  19  How.  Pr. 
(N.  Y.)  491;  New  York  L.  Ins.,  etc.,  Co.  v. 
Rand,  8  How,-  Pr.  (N.  Y.)  35  [afflrmcd  in  8 
How.  Pr.  (N.  Y.)  352];  Ludlow  v.  Lansing, 
Hopk.  (N.  Y.)  231;  Boynton  v.  Jackwav,  10 
Paige  (N.  Y.)  307;  Frelinghuysen  r.  Golden, 
4  Paige  (N.  Y.)  204;  Kershaw  v.  Thompson, 
4  Johns.  Ch.  (N.  Y.)  609. 

North  Carolina.— Knight  v.  Houghtalling, 
94  N.  C.  408. 


Wisconsin. —  Diggle  v.  Boulden,  48  Wis. 
477,  4  N.  W.  678. 

United  States. —  Terrell  v.  Allison,  21  Wall. 
(U.  S.)  289,  22  L.  ed.  634;  Comer  v.  Felton, 
61  Fed.  731,  22  U.  S.  App.  313,  10  C.  C.  A. 
28. 

England. —  See  Bird  v.  Littlehales,  3 
Swanst.  299  note. 

24.  Jackson  v.  Warren,  32  111.  331. 

25.  Wiley  v.  Carlisle,  93  Ala.  237,  9  So. 
288 ;  Johnston  v.  Smith,  70  Ala.  108 ;  Hooper 
V.  Yonge,  69  Ala.  484;  Thompson  v.  Camp- 
bell, 57  Ala.  183. 

26.  Arizona. —  Godchaux  v.  Demarboix, 
(Ariz.  1886)  11  Pac.  45;  Asher  v.  Cox,  (Ariz. 
1886)  11  Pac.  44. 

California. —  Kirsch  v.  Kirsch,  113  Cal.  56, 
45  Pac.  164;  Burton  t?.  Lies,  21  Cal.  87. 

Louisiana. —  Denegre  v.  Bayhi,  35  La.  Ann. 
255.  , 

Michigan. —  Howard  v.  Bond,  42  Mich.  131, 
3  N.  W.  289. 

Wisconsin. —  Gelpeke  v.  Milwaukee,  etc.,  R. 
Co.,  11  Wis.  454.  Compare  State  v.  Giles,  10 
Wis.  101,  holding  that  the  fact  that  defend- 
ant in  the  writ  claims  under  a  party  having 
a  title  older  than  claimant's  will  not  excuse 
a  sheriff  from  executing  a  writ  lawfully  is- 
sued. 

United  States. —  Howard  V.  Milwaukee, 
etc.,  R.  Co.,  101  U.  S.  837,  25  L.  ed. 
1081. 

It  should  not  and  cannot  operate  to  estab- 
lish in  the  one  party,  or  to  destroy  in  the 
other,  any  rights  to  the  property  independent 
of  those  determined  by  the  judgment.  Kirsch 
V.  Kirsch,  113  Cal.  56,  45  Pac.  164:  Chad- 
wick  V.  Island  Beach  Co.,  42  N.  J.  Eq.  602, 
8  Atl,  650.  See  also  Stanley  v.  Sullivan,  71 
Wis.  585,  37  N.  W.  801,  5  Am.  St.  Rep.  245,  - 
holding  that  it  will  not  issue  to  remove  the 
claimant  of  a  homestead. 

Where  a  title  could  not  be  litigated  in  a, 
suit  the  writ  will  not  issue  against  one  hold- 
ing thereunder.  Hayward  v.  Kinney,  84  Mich. 
591,  48  N.  W.  170. 

The  person  in  possession  cannot  collaterally 
attack  a  judgment,  valid  on  its  face,  in  pro- 
ceedings for  the  writ.  Hibernia  Sav..  etc., 
Soc.  V.  Lewis,  117  Cal.  577,  47  Pac.  602.  49 
Pac.  714.  See  also  Newmark  v.  Chapman, 
53  Cal.  557. 

27.  Alahama.—  Wilev  v.  Carlisle,  93  Ala. 
237,  9  So.  288. 

Illinois. —  Gilcreest  r.  Maijill,  37  111.  300: 
Root  r.  Paine,  22  HI.  App.  349  [affinncd  hi 
121  Til.  77,  13  N.  E.  541]. 

7\:r//^?/r/.7/.— McChord  r.  McClintock,  5  Litt. 
(Ky.)  304. 

Louisiana. —  Coplcv  r.  Conine.  3  La.  Ann. 
206. 

Ncio  Yorl'. —  Bovnton  v.  Jackwav,  10  Paige 
(N.  Y.)  307. 
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0,  prima  facie  showing  of  the  acquirement  of  such  a  right  is  made,^^  or  against  a 
sheriff  merely  because  he  failed  to  execute  a  writ  of  possession.^  The  rule  that 
the  writ  will  issue  only  against  parties  to  the  suit  or  their  representatives,  or 
those  who  came  into  possession  under  either  of  the  parties  while  the  suit  was 
pending,  is  not  infringed  by  its  issuance  against  privies  to  the  original  parties  in 
the  suit,  though  such  privies  may  not  have  been  named  therein.^ 

B.  Alias  Writ.  An  alias  writ  may  properly  be  issued  where  the  return  of 
the  first  writ  does  not  disclose  clearly  that  it  has  been  fully  executed,^^  and  it  is 
made  to  appear  by  affidavit  that  it  has  not  been.^"^ 

III.  ISSUANCE  OF  WRIT. 

A.  Who  May  Issue.  There  can  be  no  question  of  the  power  of  a  court  of 
chancery  to  issue  the  writ,^^  and  it  has  been  said  that  it  can  issue  only  from  such 
a  court  but,  in  some  jurisdictions,  its  issuance  by  a  judge  ^  or  clerk  is  author- 
ized. The  writ  being  only  the  execution  of  the  final  decree,  it  can  issue  only 
from  the  court  in  which  the  decree  was  rendered.^ 


Bouth  Carolina. —  Ex  p.  Jenkins,  48  S.  C. 
325,  26  S.  E.  686. 

United  States.— Terrell  v.  Allison,  21  Wall. 
(U.  S.)  289,  22  L.  ed.  634;  Thompson  v. 
Smith,  1  Dill.  (U.  S.)  458,  23  Fed.  Cas.  No. 
13,977. 

The  validity  of  claimant's  title  is  imma- 
terial in  such  case.  Thompson  v.  Smith,  1 
DHL  (U.  S.)  458,  23  Fed.  Cas.  No.  13,977. 

Widow  not  joined  with  husband's  executors. 

—  Where  suit  to  foreclose  was  commenced 
after  the  mortgagor's  death  against  his  ex- 
ecutors, but  his  widow  was  not  made  a  party, 
the  writ  will  not  issue  against  the  widow, 
who  retains  possession  of  a  portion  of  the 
premises,  which,  on  demand,  she  refuses  to 
surrender.    Burton  v.  Lies,  21  Cal.  87. 

28.  Kirsch  v.  Kirsch,  113  Cal.  56,  45  Pac. 
164;  Langley  v.  Voll,  54  Cal.  435;  San  Jose 
V.  Fulton,  45  Cal.  316;  Autenreith  v.  Hes- 
senauer,  43  Cal.  356  (holding  that,  on  the 
foreclosure  of  a  mortgage  given  by  one  part- 
ner where  the  other  partner  was  not  made  a 
party,  one  obtaining  a  deed  for  an  undivided 
interest  in  the  partnership  property  is  not 
entitled  to  the  writ  as  against  a  receiver  who 
has  been  appointed  by  the  court  at  the  in- 
stance of  the  other  partner  in  an  action  com- 
menced by  him  to  dissolve  the  partnership 
and  have  the  property  sold  to  pay  the  debts )  ; 
Eamsdell  v.  Maxwell,  32  Mich.  285;  Bell  v. 
Birdsall,  19  How.  Pr.  (N.  Y.)  491  (holding 
that  it  will  not  issue  to  remove  persons  who 
go  into  possession  after  the  purchaser  has 
received  his  deed  and  conveyed  the  premises 
to  another)  ;  Toll  v.  Hiller,  11  Paige  (N.  Y.) 
228. 

29.  Copley  v.  Conine,  3  La.  Ann.  206. 

30.  Hagerman  v.  Heltzel,  21  Wash.  444,  58 
Pac.  580. 

31.  Where  the  writ  has  been  returned  exe- 
cuted it  would  seem  that  an  alias  writ  cannot 
be  issued,  for,  by  the  execution  and  return 
of  the  original,  the  decree  is  satisfied  and  the 
court  in  which  it  was  rendered  loses  control 
of  the  same.  Ex  p-  Forman,  (Ala.  1901)  30 
So.  480,  holding  that  an  alias  writ  should  be 
refused  where  the  purchaser,  seeking  its  aid 
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to  enforce  the  delivery  of  the  possession  of 
land  purchased  by  him  under  a  decree  of  the 
court,  has  suffered  several  years  to  elapse 
after  his  purchase,  and  after  the  original  writ 
of  assistance,  issued  to  place  him  in  posses- 
sion; has  been  returned  executed,  before  filing 
his  application  for  the  alias  writ,  especially 
when  the  petition  asking  for  the  alias  writ 
does  not  negative  the  presumption,  arising 
from  the  delay,  that  the  party  in  possession 
holds  as  tenant  of  the  purchaser  or  under 
some  claim  of  right. 

32.  Tevis  v.  Hicks,  38  Cal.  234. 

33.  Alabama. —  Wiley  v.  Carlisle,  93  Ala. 
237,  9  So.  288;  Johnston  v.  Smith,  70  Ala. 
108;  Hooper  v.  Yonge,  69  Ala.  484;  Tram- 
mel V.  Simmons,  8  Ala.  271;  Creighton  v. 
Paine,  2  Ala.  158. 

California. —  Montgomery  v.  Tutt,  11  Cal. 
190. 

Florida. —  Gorton  v.  Paine,  18  Fla.  117. 

New  York. —  Valentine  v.  Teller,  Hopk. 
(N.  Y.)  422;  Ludlow  v.  Lansing,  Hopk. 
(N.  Y.)  231;  Kershaw  v.  Thompson,  4  Johns. 
Ch.  (N.  Y.)  609. 

Virginia. —  Newman  v.  Chapman,  2  Rand. 
(Va.)  93,  14  Am.  Dec.  766, 

United  States. —  Gormley  v.  Clark,  134 
U.  S.  338,  10  S.  Ct.  554",  33  L.  ed.  909. 

See  4  Cent.  Dig.  tit.  "Assistance,  Writ  of," 
§  6. 

The  city  court  of  New  York  was  held  to 
have  jurisdiction  to  issue  the  writ.  Connor 
V.  Schaeffel,  11  N.  Y.  Suppl.  737,  19  N.  Y. 
Civ.  Proc.  378,  25  Abb.  N.  Cas.  (N.  Y.)  344. 

The  district  court  may  issue  the  writ  in  all 
cases  within  the  scope  of  its  jurisdiction. 
Voigtlander  v.  Brotze,  59  Tex.  286. 

34.  Knight  v.  Houghtalling,  94  N.  C.  408. 

35.  Chapman  v.  Thornburg,  23  Cal.  48; 
Kessinger  v.  Whittaker,  82  111.  22. 

36.  Com.  V.  Dieffenbach,  3  Grant  (Pa.) 
368;  Loomis  v.  Wheeler,  21  Wis.  271;  Atty.- 
Gen.  V.  Lum,  2  Wis.  507 ;  U.  S.  Equity  Eules, 
No.  9.  Gom,pare  Goit  v.  Dickerman,  20  Wis. 
630. . 

37.  People  v.  Doe,  31  Oal.  220;  Ryerson 
V.  Eldred,  18  Mich.  195;  Harney  v.  Morton, 
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B.  Proceeding's  to  Procure  —  l.  Application.^  One  seeking  a  writ  of  assist- 
ance should  make  application  to  the  proper  court  or  officer,^  presenting  facts 
showing  its  necessity, '^^  and,  according  to  the  better  practice,  notice  of  the  motion 
requesting  the  issuance  of  the  writ  should  be  given  to  the  adverse  party 

2.  Order  For  Delivery  of  Possession.  The  tendency  of  the  courts  is  to  dis- 
pense with  other  formalities  and  to  immediately  issue  the  writ ;  ^  but,  by  the 


39  Miss.  508;  Terry  v.  Clark,  4  Lea  (Tenn.) 
186. 

38.  For  form  of  petition  for  writ  see 
Tucker  v.  Stone,  99  Mich.  419,  58  N.  W.  318. 

39.  Order  for  writ  inserted  in  decree. —  It 

has  been  held  that  the  decree  may  include  a 
provision  that  the  writ  may  issue  without 
further  notice  (Sichler  v.  Look,  93  Cal.  600, 
29  Pac.  220;  Bird  v.  Belz,  33  Kan.  391,  6 
Pac.  627)  ;  but,  on  the  other  hand,  a  decree 
which  directed  the  clerk  to  issue  a  writ,  on 
application  of  plaintiff,  without  further  order 
of  the  court,  was  held  to  be  improper  (Bruce 
f.  Roney,  18  111.  67;  Smith  v.  Brittenham,  3 
111.  App.  62.  See  also  Landon  v.  Burke,  36 
Wis.  378 ) .  However,  a  decree  providing 
*'  that,  in  default  of  surrendering  such  pos- 
session, a  writ  of  assistance  may  issue  in  ac- 
cordance with  the  practice  of  the  court,"  gives 
no  right  to  the  writ  without  further  action 
by  the  court,  and  is  not  a  violation  of  the 
rule  that,  before  a  writ  can  issue,  there  must 
be  a  judicial  investigation  ascertaining  the 
facts  justifying  such  writ.  Cook  v.  Moulton, 
68  111.  App.  480. 

40.  Who  may  issue  see  supra,  III,  A. 

An  objection  that  the  papers  were  wrong- 
fully entitled  in  the  names  of  both  defend- 
ants, where  proceedings  by  writ  of  assistance 
on  foreclosure  were  taken  against  the  wife, 
leave  being  taken  to  discontinue  as  against 
the  husband,  was  held  to  be  a  mere  technical- 
ity. Howe  V.  Lemon,  47  Mich.  544,  11  N.  W. 
379. 

41.  Alabama. —  Hooper  v.  Yonge,  69  Ala. 
484  (holding  that  applicant  should  show  due 
service  of  the  decree  or  order  of  the  court 
sought  to  be  enforced,  and  that  it  has  not 
been  obeyed)  ;  Creighton  v.  Paine,  2  Ala.  158 
(holding  that  he  should  set  forth  his  pur- 
chase, the  deed  under  which  he  claims,  par- 
ticularly describing  the  land  purchased,  and 
by  whom  the  possession  is  withheld ) . 

Idaho. —  Vermont  L.  &  T.  Co.  v.  McGregor, 
(Ida.  1897)  51  Pac.  104,  holding  that  the  ap- 
plicant must  show  a  valid  judgment. " 

Illinois. —  Oglesby  v.  Pearce,  68  111,  220 
(holding  that  a  petition^ which  fails  to  show 
that  defendants  against  whom  the  proceed- 
ing is  brought  are  in  possession  of  the  land 
is  fatally  defective)  ;  Bruce  v.  Roney,  18  111. 
67 ;  Smith  v.  Brittenham,  3  111.  App.  62. 

Michigan. —  Howard  v.  Bond,  42  Mich.  131, 
3  N.  W.  289,  holding  that  demand  and  re- 
fusal must  be  shown. 

Mississippi. —  Jones  v.  Hooper,  50  Miss. 
510,  holding  that  the  petition  should  show 
the  sale  under  the  decree,  the  purchase,  the 
deed  by  the  commissioner,  and  payment  of 
the  money,  if  the  sale  was  made  for  cash,  and 
also  that  the  deed  was  exhibited  to  defendant, 
and  possession  demanded. 

Wisconsin. —  Loomis  v.  Wheeler,  21  Wis. 


271,  holding  that  the  affidavits  must  show  a 
demand  made  upon  a  party  to  the  action  who 
has  possession,  and  a  refusal  to  surrender. 

Evidence. —  On  an  application  for  a  writ  of 
assistance  to  place  a  party  in  possession  of 
land  purchased  at  a  sheriff's  sale  made  under 
a  judgment  rendered  by  a  justice  of  the  peace, 
the  sheriff's  deed  is  not  admissible  in  evidence 
without  first  producing  the  judgment  and  exe- 
cution.   People  V.  Doe,  31  Cal.  220. 

42.  Alabama. —  Wiley  v.  Carlisle,  93  Ala. 
237,  9  So.  288  (whenever  the  application 
shows  on  its  face  that  a  party  is  in  posses- 
sion )  ;  Hooper  v.  Yonge,  69  Ala.  484 ;  Creigh- 
ton V.  Paine,  2  Ala.  158. 

California. —  San  Jose  v.  Fulton,  45  Cal. 
316,  holding  that  notice  should  be  given  to  de- 
fendant and  also  the  ter-tenant  on  appli- 
cation under  a  sheriff's  sale  enforcing  a  tax- 
lien.  See  also  Miller  v.  Bate,  56  Cal.  135, 
holding  that  an  order  for  the  writ,  made  upon 
an  ex  parte  application  against  defendant,  is 
inoperative  against  any  other  person. 

Florida. —  McLane  v.  Piaggio,  24  Fla.  71, 
3  So.  823. 

Illinois.— O'Brian  v.  Fry,  82  111.  87; 
Oglesby  v.  Pearce,  68  111.  220. 

Michigan. —  Benhard  v.  Darrow,  Walk. 
(Mich.)  519,  where  the  person  in  possession 
was  not  a  party  to  the  suit. 

Mississippi. —  Jones  v.  Hooper,  50  Miss. 
510.  Contra,  Harney  v.  Morton,  39  Miss. 
508. 

Neio  Jersey. —  Blauvelt  v.  Smith,  22  N,  J. 
Eq.  31;  Fackler  v.  Worth,  13  N.  J.  Eq. 
395. 

New  York. — Kawiszer  v.  Hamilton,  51  How. 
Pr.  (N.  Y.)  297.  Contra,  New  York  L.  Ins., 
etc.,  Co.  V.  Cutler,  9  How.  Pr.  (N.  Y.)  407; 
New  York  L.  Ins.,  etc.,  Co.  v.  Rand,  8  How. 
Pr.  (N.  Y.)  35  [affirmed  in  8  How.  Pr. 
(N.  Y.)  3521. 

North  Carolina. —  Knight  v.  Houghtalling, 
94  N.  C.  408.  Compare  Coor  v.  Smith,  107 
N.  C.  430,  11  S.  E.  1089,  holding  that  where, 
at  the  same  time  as  that  at  which  final  judg- 
ment is  rendered  in  a  foreclosure  proceeding, 
confirming  the  sale  and  directing  the  execu- 
tion of  a  deed  to  plaintiff,  a  motion  and  order 
for  writ  of  assistance  is  made,  no  actual  no- 
tice to  defendant  of  the  motion  is  necessary, 
defendant  being  presumed  to  have  notice  of 
all  motions  made  at  such  term. 

Waiver. —  On  motion  for  an  order  of  pos- 
session in  the  summary  proceeding  given  an 
execution  purchaser  by  Ark.  Rev.  Stat.  c.  60, 
§  68,  where  defendant  appears  and  disclaims 
he  waives  his  right  to  notice  in  writing  to  ap- 
pear and  show  cause  why  the  order  should 
not  be  made  against  him.  Ferguson  v.  Blake- 
ney,  6  Ark.  296. 

43.  Alabama. —  Hooper  V.  Yonge,  69  Ala. 
484. 
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earlier,  and  what  is  said  to  be  the  better,  practice,^  the  court,  on  examination  and 
after  satisfying  itself  that  possession  is  withheld  by  someone  concluded  by  the 
decree,  will  make  a  decretal  order  that  the  possession  be  delivered  to  the  pur- 
chaser, unless  the  decree  directed  that  he  should  be  put  in  possession.^ 

3.  Attachment  and  Injunction.  According  to  the  old  chancery  practice,  the 
order  for  possession,  not  being  complied  with,  was  followed  by  an  attachment, 
but  this  was  seldom  served  and  could  be  dispensed  with/^  This  was  followed  by 
an  injunction  commanding  the  party  in  possession  forthwith  to  deliver  it  up,^^ 
after  which,  a  refusal  being  duly  made  known,  the  writ  of  assistance  issued  to 
the  sheriff  —  of  course,  on  motion .^^ 


California. —  Montgomery  v.  Byers,  21  Cal. 
107;  Montgomery  v.  Middlemiss,  21  Cal.  103, 
81  Am.  Dec.  146,  which  hold  that  all  that 
is  necessary  is  to  furnish  the  court  proper 
evidence  of  the  deed  to  defendant  or  those 
claiming  under  him,  a  demand  of  possession, 
and  refusal  to  surrender  it.  But  see  Mont- 
gomery V.  Tutt,  11  Cal.  190,  holding  that  the 
order  to  deliver  possession  should  be  first 
made  unless  a  direction  to  that  effect  is  con- 
tained in  the  decree. 

Michigan. —  Hart  v.  Linsday,  Walk.  (Mich.) 
144. 

Mississippi. — ^  Jones  v.  Hooper,  50  Miss. 
510;  Griswold  v.  Simmons,  50  Miss.  123. 

New  York. —  Connor  v.  Schaeffel,  11  N.  Y. 
Suppl.  737,  19  N.  Y.  Civ.  Proc.  378,  25  Abb. 
N.  Cas.  (N.  Y.)  344;  Valentine  v.  Teller, 
Hopk.  (N.  Y. )  422  [criticizing  Kershaw  v. 
Thompson,  4  Johns.  Ch.  (N.  Y.)  609],  hold- 
ing that,  in  ordinary  cases,  the  writ  is  the 
first  and  only  process.  See  also  Getting  V. 
Mohr,  34  Hun  (N.  Y.)  340;  D^vaucene  V. 
Devaucene,  1  Edw.  (N.  Y.)  272. 

North  Carolina.- —  Knight  v.  Houghtalling, 
04  N.  C.  408  [quoting  Herman  Executions, 
§  354]. 

Pennsylvania. —  Com.  v.  Dieffenbach,  3 
Grant  (Pa.)  368,  where  the  decree  or  order 
is  for  the  delivery  of  possession. 

Wisconsin. —  Atty.-(^en.  v.  Lum,  2  Wis.  507. 

United  States. —  U.  S.  Equity  Rules,  No.  9. 

44.  Kemp  v.  Lyon,  76  Ala.  212. 

45.  Alabama. —  Trammel  -v.  Simmons,  8 
Ala.  271;  Creighton  v.  Paine,  2  Ala.  158. 

California. —  Montgomery  v.  Tutt,  11  Cal. 
190. 

Illinois.— O'Briam  v.  Fry,  82  111.  87;  Kes- 
singer  v.  Whittaker,  82  111.  22;  Oglesby  v. 
Pearce,  68  111.  220;  Jackson  v.  Warren,  32 
111.  331;  Aldrich  v.  Sharp,  4  111.  261. 

New  Jersey. —  Schenck  v.  Conover,  13  N.  J. 
Eq.  220,  78  Am.  Dec.  95. 

New  York. —  New  York  L.  Ins.,  etc.,  Co.  v. 
Rand,  8  How.  Pr.  (N.  Y.)  35  [affirmed  in  8 
How.  Pr.  (N.  Y.)  352]. 

Pennsylvania. —  Kelsey  v.  Church,  4  C.  PI, 
Rep.  (Pa.)  105. 

England. —  Dove  v.  Dove,  1  Bro.  Ch.  375,  1 
Dick.  617. 

Canada. —  Adamson  v.  Adamson,  12  Ont. 
Pr.  21.  ' 

46.  Montgomery  v.  Tutt,  11  Cal.  190;  New 
York  L.  Ins.,  etc.,  Co.  v.  Rand,  8  How.  Pr. 
(N.  Y.)  35  [affirmed  in  8  How.  Pr.  (N.  Y.) 
352] ;   Dove  v.  Dove,   1   Bro.  Ch.   375,  1 
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Dick.  617;  Adamson  v.  Adamson,  12  Ont.  Pr. 
21.  But  see  Venables  v.  Foyle,  1  Ch.  Rep. 
178,  holding  that  all  process  of  contempt 
ought  to  issue  out  in  course  before  any  in- 
junction. 

47.  Alabama. —  Trammel  v.  Simmons,  8 
Ala.  271;  Creighton  v.  Paine,  2  Ala.  158. 

California. —  Montgomery  v.  Tutt,  11  Cal. 
190. 

Illinois. —  Oglesby  v.  Pearce,  68  111.  220; 
Jackson  v.  Warren,  32  111.  331;  Aldrich  v. 
Sharp,  4  111.  261. 

Maryland. — Garretson  v.  Cole,  1  Harr.  &  J. 
(Md.)  370. 

New  Jersey. —  Schenck  v.  Conover,  13  N.  J. 
Eq.  220,  78  Am.  Dec.  95. 

New  York. —  New  York  L.  Ins.,  etc.,  Co.  v. 
Rand,  8  How.  Pr.  (N.  Y.)  35  [affirmed  in  8 
How.  Pr.  (N.  Y.)  352];  Ludlow  v.  Lansing, 
Hopk.  (N.  Y.)  231;  Kershaw  V.  Thompson, 
4  Johns.  Ch.  (N.  Y.)  609. 

England. —  Stribley  v.  Hawkie,  3  Atk.  275 ; 
Roberdeau  v.  Rous,  1  Atk.  543 ;  Dove  v.  Dove, 
1  Bro.  Ch.  375,  1  Dick.  617;  Huguenin  V. 
Baseley,  15  Ves.  Jr.  180,  9  Rev.  Rep.  148,  276. 
But  see  Sharp  v.  Carter,  3  P.  Wms.  374,  379 
note,  to  the  effect  that  the  court  will  put  a  re- 
ceiver in  possession  in  a  summary  way,  and 
will  order  the  tenants  to  attorn  to  him,  and 
grant  the  writ  without  first  awarding  an  in- 
junction for  the  possession,  which  is  the  usual 
way. 

Canada. —  Adamson  v.  Adamson,  12  Ont. 
Pr.  21. 

Form  of  injunction  see  Garretson  v.  Cole,  1 
Harr..&  J.  (Md.)  370. 

48.  Alabama. —  Trammel  v.  Simmons,  8 
Ala.  271;  Creighton  v.  Paine,  2  Ala.  158. 

California. —  Montgomery  v.-  Tutt,  11  Cal. 
190. 

Illinois.— Oglesh J  v.  Pearce,  68  111.  220; 
Jackson  v.  Warren,  32  111.  331 ;  Aldrich  v. 
Sharp,  4  111.  261. 

Maryland. — Garretson  v.  Cole,  1  Harr.  &  J . 
(Md.)  370. 

New  Jersey. —  Schenck  v.  Conover,  13  N.  J. 
Eq.  220,  78  Am.  Dec.  95. 

New  York. —  New  York  L.  Ins.,  etc.,  Co.  v. 
Rand,  8  How.  Pr.  (N.  Y.)  35  [affirmed  in  8 
How.  Pr.  (N.  Y.)  352];  Ludlow  v.  Lansing, 
Hopk.  (N.  Y.)  231;  Kershaw  v.  Thompson, 
4  Johns.  Ch.  (N.  Y.)  609. 

England.—  Stribley  v.  Hawkie,  3  Atk.  275 ; 
Dove  V.  Dove,  1  Bro.  Ch.  375,  1  Dick.  617. 

Canada. —  Adamson  v.  Adamson,  12  Ont. 
Pr.  21. 
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C.  Defenses  to  Application  —  l.  In  General.  On  application  for  a  writ  of 
assistance  objections  must  be  made  in  some  more  formal  way  than  by  verbal 
statement  of  the  claim,"^^  and  cannot  be  received  to  affect  the  decree  determining 
the  rights  of  defendants.^^ 

2.  Commencement  of  Suit.  The  mere  commencement  of  an  action  for  the 
recovery  of  possession  by  a  purchaser  at  a  judicial  sale  is  not,  of  itself,  sufficient 
to  bar  the  court  decreeing  such  sale  from  putting  him  in  possession  of  the  prop- 
erty purchased,  by  a  writ  of  assistance  against  a  party  to  the  decree.^^ 

3.  Laches.    The  right  to  the  writ  may  be  lost  by  laches.^^ 

D.  Claims  of  Third  Persons.  On  a  petition  seeking  the  aid  of  the  court  to 
place  the  purchaser  of  land  at  judicial  sale  in  possession,  a  stranger  to  the  record 
cannot  maintain  a  counter-petition  to  have  the  land  sold  and  applied  to  his  debt, 
on  the  ground  that  he  had  recovered  judgment  against  one  holding  a  mortgage 
on  the  land  executed  prior  to  the  sale,  and  had  garnished  the  owner  in  that  suit.^^ 

E.  Appeal.  It  has  been  held  that  an  appeal  will  not  lie  from  an  order 
awarding  or  denying  the  writ,^  and,  even  though  appealable,  one  not  a  party  to 
the  record  cannot  take  an  appeal.^^ 

IV.  EXECUTION  OF  WRIT. 

The  writ  must  be  executed  in  the  time  allowed  for  executing  other  writs  of 
execution. In  the  execution  of  the  writ,  the  sheriff  should  place  the  purchaser 
on  foreclosure  of  a  mortgage  of  an  estate  in  common  in  possession  of  every  part 
and  parcel  of  the  land  jointly  with  the  other  tenants  in  common,  but  he  cannot 
remove  any  of  the  tenants  in  common  who  hold  under  a  title  independent  of 
him  through  whom  the  purchaser  claims.^ 

V.  VACATING  Writ. 

A.  In  General.    Where  the  writ  was  improperly  issued  or  executed  the 


Form  of  order  for  writ  see  Miller  v.  Bate, 
56  Cal.  135. 

Form  of  writ  see  Garretson  v.  Cole,  1 
Harr.  &  J.  (Md.)  370. 

49.  Aldrieh  v.  Donovan,  111  Mich.  525,  69 
N.  W.  1108. 

50.  White  v.  White,  (Cal.  1900)  62  Pac. 
34  {reversed,  on  other  grounds,  in  (Cal.  1900), 
62  Pac.  1062] ;  Howe  v.  Lemon,  47  Mich.  544, 
UN.  W.  379.  But  compare  Peters  v.  Youngs, 
122  Mich.  484,  81  N.  W.  263,  holding  that 
it  was  competent  for  the  opposing  party  to 
show  that  the  decree  on  which  such  applica- 
tion was  based  was  void  for  want  of  juris- 
diction. 

51.  Keil  V.  West,  21  Fla.  508  (ejectment)  ; 
Kessinger  v.  Whittaker,  82  111.  22  (forcible 
detainer) . 

52.  Hooper  v.  Yonge,  69  Ala.  484;  Lang- 
ley  <;.  Voll,  54  Cal.  435 ;  -Planters'  Bank  v. 
Fowlkes,  4  Sneed  (Tenn.)  461. 

53.  Gibson  v.  Marshall,  64  Miss.  72,  8  So. 
205. 

54.  Bryan  v.  Sanderson,  3  MacArthur 
(D.  C.)  402.  Contra,  Baker  v.  Pierson,  5 
Mich.  456. 

55.  People  v.  Grant,  45  Cal.  97. 

Where  an  order  refusing  to  vacate  has  not 
been  appealed  from,  an  order  granting  the 
writ  is  not  appealable.  Horn  v.  Volcano,  18 
Cal.  141. 

56.  Form  of  return  executed  see  Ex  p. 
Forman,  (Ala.  1901)  30  So.  480. 


57.  Adamson  v.  Adamson,  12  Ont.  Pr.  21, 
holding  that,  under  Ont.  Rev.  Stat.  c.  66,  the 
writ  is  not  in  force  after  one  year  from  teste, 
if  unexecuted,  unless  renewed, 

58.  Tevis  v.  Hicks,  38  Cal.  234, 

59.  The  writ  should  be  vacated  where  peti- 
tioner was  neither  a  party,  a  purchaser  peji- 
dente  lite,  nor  a  trespasser  (Wiley  v.  Car- 
lisle, 93  Ala.  237,  9  So.  288 ) ,  or  where  he  had 
no  notice  of  the  application  (Waters  v.  Du- 
vall,  6  Gill  &  J.  (Md.)  76,  holding  that  the 
fact  that  an  injunction  had  been  granted,  in 
favor  of  the  tenant,  against  the  issuance  of 
the  writ  was  no  bar  to  the  motion  after  the 
injunction  had  been  dissolved). 

The  writ  should  not  be  vacated  because  of 
a  prior  .  foreclosure  entitling  the  person  in 
possession  to  such  possession,  M^here,  being  a 
party,  he  stood  by  without  apprising  the  court 
of  the  foreclosure  or  objecting  to  the  writ  of 
assistance,  but  permitted  the  court  to  treat 
such  mortgage  as  an  existing  prior  lien,  tlie 
granting  of  the  writ  not  affecting  the  validity 
of  such  foreclosure  (Herr  v.  Sullivan.  26  Colo. 
133,  56  Pac.  175)  ;  or,  on  the  application  of  a 
mortgagor  and  his  wife,  on  the  ground  that 
they  moved  .upon  and  occupied  the  premises 
as  a  homestead  before  the  execution  of  the 
mortgage  by  the  husband,  where  it  appears 
that  the  mortgage  was  given  for  the  pur- 
chase-money of  the  premises,  even  though  the 
wife  was  not  a  partv  to  the  foreclosure  (Skin- 
ner V.  Beatty,  16  Cal.  156). 
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court  can,  on  summary  motion,  set  it  aside,^  and  such  motion  may  be  made 
by  a  stranger  to  the  record. 

B.  Effect  of.  Where  a  writ  of  assistance  is  set  aside,  the  party  dispossessed 
under  it  is  entitled  to  be  restored  to  possession  of  the  premises.^^ 

C.  Appeal.  An  appeal  lies  from  an  order  refusing  to  vacate  an  order  grant- 
ing a  ,writ  of  assistance.^ 

ASSISTANT.  One  who  stands  by  and  helps  or  aids  another.^  (Assistant : 
Officers,  see  Officers.) 

Assize  or  assise,  a  species  of  jury;^  a  species  of  writ  or  real  action, 
having  for  its  object  to  determine  the  right  of  possession  of  lands  and  to  recover 
the  possession  ;  ^  the  whole  ,  proceedings  in  court  upon  a  writ  of  assize  ;  ^  a  court  ;^ 
a  legislative  enactment.^    (Assize  :  Courts  of,  see  Courts.    See  also  Afforce.) 

Associates.  Persons  united,  acting  together  by  mutual  consent  or  by  com- 
pact, to  the  promotion  of  some  common  object."^ 


60.  Skinner  v.  Beatty,  16  Cal,  156;  Meiggs 
V.  Willis,  8  N.  Y.  Civ.  Proc.  125. 

The  question  whether  the  writ  was  prop- 
erly awarded  cannot  be  reviewed  collaterally 
in  another  court.  Rawiszer  v.  Hamilton,  51 
How.  Pr.  (N.  Y.)  297. 

61.  People  V.  Grant,  45  Cal.  97.  See 
also  MeChord  v.  McClintock,  5  Litt.  (Ky.) 
304. 

62.  Chamberlain  v.  Choles,  35  N.  Y.  477,  3 
Abb.  Pr.  N.  S.  (N.  Y.)  118.  But  see  Lom- 
bard V.  Atwater,  46  Iowa  501,  holding  that 
it  is  not  matter  of  course  to  direct  that  a 
party  who  has  been  put  out  by  a  writ  of  pos- 
session shall  be  restored  because  the  writ  is 
held  to  have  been  irregularly  issued,  but  the 
question  of  the  right  of  possession  must  be 
first  determined.  See,  generally.  Appeal  and 
Ekror,  3  Cyc.  462. 

63.  San  Jose  v.  Fulton,  45  Cal.  316.  See 
also  Tucker  v.  Stone,  99  Mich.  419,  58  N.  W. 
318. 

1.  U.  S.  V.  Adams,  24  Fed.  348,  351. 

2.  Burrill  L.  Diet. 

In  Scotch  law,  the  jury  in  criminal  cases  is 
still  technically  called  the  assize.  Wharton 
Lex. 

3.  3  Bl.  Comm.  184,  where  the  writ  is  said 
to  have  been  invented  by  Glanvil,  chief  jus- 
tice to  Henry  II. 

The  principal  assizes  were  those  of  novel 
disseisin,  mort  d'ancestor,  darrein  present- 
ment, and  utrum.  Burrill  L.  Diet.    The  first 
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three  were  abolished  by  3  &  4  Wm.  IV,  c.  27, 
and  the  last  is  also  obsolete.  Wharton  L. 
Lex. 

Assize  of  darrein  presentment,  or  last  pre- 
sentation, was  a  real  action  which  lay  where 
a  man  (or  his  ancestors  under  whom  he 
claimed)  had  presented  a  clerk  to  a  benefice, 
who  was  instituted,  and  afterward,  upon  the 
next  avoidance,  a  stranger  presented  a  clerk, 
and  thereby  disturbed  the  real  patron.  Sweet 
L.  Diet. 

Assize  of  mort  d'ancestor  was  a  writ  which 
lay  where  a  man's  father,  mother,  brother, 
sister,  uncle,  aunt,  etc.,  died  seized  of  lands, 
tenements,  rents,  etc.,  that  were  held  in  fee, 
and  after  their  death  a  stranger  abated. 
Jacob  L.  Diet. 

Assize  of  novel  disseisin  was  a  writ  which 
lay  where  a  tenant  in  fee  simple,  fee  tail,  or 
for  life  was  disseized  of  his  lands,  tenements, 
or  hereditaments.   Burrill  L.  Diet. 

Assize  of  utrum  was  a  writ  which  lay  for  a 
parson  to  recover  lands  which  his  predecessor 
had  improperly  allowed  the  church  to  be  de- 
prived of.   Bouvier  L.  Diet. 

4.  Coke  Litt.  1596. 

5.  3  Bl.  Comm.  57. 

6.  Sweet  L.  Diet.,  where  it  is  said  that 
some  old  statutes  and  ordinances  are  still  so 
called. 

7.  Lechmere  Bank  v.  Boynton,  11  Cush. 
(Mass.)  369,  382.  See  also  State  v.  Sibley, 
25  Minn.  387,  399. 
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1.  DEFINITION. 

An  association  may  be  defined  to  be  a  body  of  persons  acting  together,  without 
a  charter,  but  npon  the  methods  and  forms  used  by  incorporated  bodies,  for  the 
prosecution  of  some  common  enterprise.^ 

II.  MEMBERSHIP. 

A.  Arises  When  —  l.  In  General.  The  rules  ana  by-laws  of  the  association 
must  govern  absolutely  as  to  the  question  of  admission  to  membership,  and 
hence,  in  determining  whether  membership  exists,  reference  must  be  had,  in  every 
instance,  to  the  particular  circumstances  of  the  case.^ 


1.  Black  L.  Diet.;  Ebbingliousen  v.  Worth 
Club,  4  Abb.  N.  Cas.  (N.  Y.)  300. 

"  It  is  a  generic  term,  and  may  indifferently 
comprehend  a  voluntary  confederacy,  which  is 
a  partnership  dissoluble  by  the  persons  who 
formed  it,  or  a  corporate  confederacy,  deriv- 
ing its  existence  from  a  statute,  and  dis- 
soluble only  by  law."  Thomas  v.  Dakin,  22 
Wend.  (N.  Y.)  9,  104. 

Distinguished  from  "  corporation." —  While 
the  term  "  association "  is  sometimes  used 
as  svnonymous  with  the  term  "  corporation  " 
(U.'^S.  V.  Trinidad  Coal,  etc.,  Co.,  137  U.  S. 
161,  11  S.  Ct.  57,  34  L.  ed.  640),  and  has  been 
applied  to  an  organization  whose  attempted 
incorporation  had  been  unauthorized  and  in- 
efifeetual  (Stat<3  v.  Steele,  37  Minn.  428,  34 
N.  W.  903.  But  see  Coleman  v.  Coleman,  78 
Ind.  344,  in  which  it  was  stated  that  a  cor- 
])oration  improperly  organized  was  a  partner- 
ship pure  and  simple),  yet,  as  pointed  out  in 
Niagara  County  v.  People,  7  Hill  (N.  Y.)  504, 
507,  "  these  institutions  differ  from  corpora- 
tions in  this  respect,  that  the  individuals  com- 
posing the  association  act  by  an  agency  au- 
thorized and  sanctioned  by  the  law.  A  '  cor- 
poration or  body  politic '  acts  in  its  own  per- 
son." See  also  Davison  v.  Holden,  55  Conn. 
103,.  10  Atl.  515,  3  Am.  St.  Rep.  40  (holding 
that,  by  association  under  Conn.  Gen.  Stat, 
p.  417,  §  7,  the  associates  do  not  acquire  cor- 
porate powers)  ;  Nightingale  v.  Barney,  4 
Greene  (Iowa~>  106  (holding  that  a  voluntary 
unincorporated  association  is  not  a  person)  ; 
State  V.  Steele,  37  Minn.  428,  34  N.  W.  903. 

Distinguished  from  "  partnership." —  Volun- 
tary associations  not  having  any  well-defined 
legal  status  have,  under  the  pressure  of  ne- 
cessity, been  treated  by  leari>ed  jvirists  as 
partnerships  (Pipe  v.  Bateman,  1  Iowa  369 
[except  charitable  assocfations]  ;  The  Swal- 
low, Ole.  Adm.  334;  23  Fed.  Cas.  No.  13,065: 
Beaumont  v.  Meredith,  3  Ves.  &  B.  180),  and 
it  has  been  held  that,  in  their  relation  to  third 
persons,  their  members  are  to  be  regarded  as 
partners  (Babb  v.  Reed,  5  Rawle  (Pa.)  151, 
28  Am.  Dec.  650)  ;  but,  since  the  death  of  a 
member  does  not,  of  necessity,  work  a  disso- 
lution of  the  association  and  there  exists  no 
authority  in  a  single  associate  to  bind  the 
others,  whatever  may  be  their  relation  and 
liability  to  third  persons,  they  are  not  part- 
ners inter  scsc  (Burke  r.  Roper.  79  Ala.  138: 
White  V.  Brownell,  3  Abb.  Pr.  N.  S.  (N.  Y.) 


318;  Thomas  V.  Ellmaker,  1  Pars.  Eq.  Cas. 
(Pa.)  98;  Leech  v.  Harris,  2  Brewst.  (Pa.) 
571;  Tenney  v.  New  England  Protective 
Union,  37  Vt.  64).  See  also  Burt  r.  Lathrop, 
52  Mich.  106,  17  N.  W.  716  (holding  that  an 
association  in  which  the  conditions  of  mem- 
bership are  the  payment  of  an  entry-fee  and 
of  pro  rata  assessments,  but  which  does  no 
business  involving  profit  or  loss,  is  not  a  part- 
nership) ;  Ash  r.  Gure,  97  Pa.  St.  493,  39  Am. 
Rep.  818  (holding  that  the  members  of  a  Ma- 
sonic lodge  are  presumptively  not  partners ) . 

Synonymous  with  "  company." —  The  term 
"  association "  is  often  used  as  synonymous 
with  "  company."  Lee  Mut.  F.  Ins.  Co.  v. 
State,  60  Miss.  395;  Mills  r.  State,  23  Tex. 
295. 

Use  in  corporate  names. —  The  term  "  asso- 
ciation "  also  enters  into  the  names  bestowed 
by  the  legislature  upon  many  corporations. 
In  this  connection,  it  is  used  without  any 
very  uniform  discrimination  as  to  its  precise 
meaning,  but  seems  to  be,  on  the  whole,  pre- 
ferred for  bodies  which  are  not  vested  with 
full  and  perfect  corporate  rights  and  powers ; 
also  for  organizations  formed  to  promote  the 
improvement,  welfare,  or  advantage  of  the 
public  as  distinguished  from  those  whose  ob- 
ject is  the  improvement  of  members,  for 
which  "  society  "  is  preferred,  or  the  making 
of  profits,  for  which  "  company  "  is  the  better 
term.   Abbott  L.  Diet. 

2.  Chamberlain  v.  Lincoln,  129  Mass.  70 ; 
Mayer  v.  Journeymen  Stonecutters'  Assoc.,  47 
N.  j.  Eq.  519,  20  Atl.  492 :  McKane  v.  Adams, 
123  N.  Y.  609,  25  N.  E.  1057.  34  N.  Y.  St. 
259,  20  Am.  St.  Rep.  785  [affirminq  .il  Hun 
(N.  Y.)  629,  4  N.  Y.  Suppl.  401.  22  N.  Y.  St. 
112  {affirmwg  21  Abb.  N.  Cas.  (N.  Y.)  459)]. 

Membership  a  question  of  fact  for  jury. — 
Whether  parties  have  performed  acts  which 
constitute  them  niembors  of  an  association  is 
a,  question  of  fact  for  the  jury,  the  intent  and 
understanding  of  the  parties  being  a  material 
consideration.  Murrav  Walker,  83  Iowa 
202,  48  N.  W.  1075:  Smith  r.  Hollister.  32  Vt. 
695. 

Evidence  sufficient  to  show  membership. — 

Evidence  that,  after  the  death  of  the  trea-^- 
urer  of  an  association,  in  1868,  a  person  called 
liimself  a  surviving  partner  of  the  treasurer, 
in  an  ans^^■er  to  a  bill  in  equity  brought  by 
the  adniiui^^trator  against  the  other  members 
and  the  original  member  whose  interest  such 

[11,  A.  1] 
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,2.  Signing  Articles  of  Association.  While,  as  a  general  lule,  signing  the 
articles  of  association  is  necessary  to  constitute  membership,^  yet,  where  it  is 
shown  that  a  person  paid  in  the  prescribed  amount  of  money  and  was  treated 
and  considered  as  a  member,  he  will  be  so  regarded  although  he  never  signed  the 
constitution,  which  provided  that  any  person  wishing  to  become  a  member  should 
subscribe  it  on  receiving  the  approval  of  the  board  of  directors/ 

B.  Power  of  Court  to  Compel  Admission.  Associations  have  absolute  con- 
trol over  their  rolls,  and  no  power  exists  in  courts  to  compel  an  admission,  to 
membership.^ 

C.  Termination  of  Membership — l.  Withdrawal.  Associations  are  of  so 
diverse  a  character  that  no  definite  rule  can  be  laid  down  as  to  what  will  con- 
stitute a  voluntary  withdrawal  therefrom.  While  the  transfer  of  a  member's 
interest  will  usually  be  deemed  sufficient,  regard  must  be  had  to  the  constitution, 
by-laws,  and  articles  of  agreement  under  which  the  association  was  organized, 
and,  in  order  that  a  withdrawal  may  be  deemed  effectual,  it  must  be  accomplished 
in  the  manner  therein  prescribed.^ 

2.  Expulsion  —  a.  Grounds  —  (i)  Violation  of  Eules.  The  right  of  expul- 
sion may  be  based  upon  a  violation  of  such  of  the  established  rules  of  the  asso- 
ciation as  have  been  subscribed  or  assented  to  by  the  members    and  expressly 


person  had  bought;  also  that,  to  raise  money 
for  the  business,  he,  with  the  other  members, 
afterward  signed  a  note,  and  a  power  of  at- 
torney authorizing  the  agent  to  sell  real  es- 
tate, and  that  he  subsequently  attended  a 
meeting  of  the  association  in  1871,  is  suffi- 
cient to  warrant  a  finding  that  he  was  a  mem- 
ber thereof  in  1875.  Machinists'  Nat.  Bank  v. 
Dean,  124  Mass.  81. 

3.  Dennis  v.  Kennedy,  19  Barb.  (N.  Y.) 
517. 

4.  Tyrrell  v.  Washburn,  6  Allen  (Mass.) 
466. 

5.  Richardson  v.  Francestown  Union  Cong. 
Soc,  58  N.  H.  187;  Mayer  v.  Journeymen 
Stonecutters'  Assoc.,  47  N.  J.  Eq.  519,  20  Atl. 
492;  McKane  v.  Adams,  123  N.  Y.  609,  612, 
25  N.  E.  1057,  34  N.  Y.  St.  259,  20  Am.  St. 
Rep.  785  {affirming  51  Hun  (N.  Y.)  629,  4 
N.  Y.  Suppl.  401,  22  N.  Y.  St.  112  [affirming 
21  Abb.  N.  Cas.  (N.  Y.)  459)]  (in  which  case 
the  court  said:  "The  right  to  be  a  member 
is  not  conferred  by  any  statute;  nor  is  it  de- 
rivable, as  in  the  case  of  an  incorporate  body. 
It  is  by  reason  of,  the  action  and  of  the 
assent  of  members  of  the  voluntary  associa- 
tion that  ^)ne  becomes  associated  with  them 
in  the  common  undertaking,  and  not  by  any 
outside  agency,  or  by  the  individual's  action. 
Membership  is  a  privilege,  which  may  be  ac- 
corded or  withheld,  and  not  a  right,  which  can 
be  gained  independently  and  then  enforced. 
So  when,  as  by  the  plaintiff's  own  showing, 
the  committee  refused  to  admit  him  as  a 
member,  or  to  confirm  his  election,  he  was 
remediless  against  that  refusal  " )  ;  White  v. 
Brownell,  2  Daly  (N.  Y.)  329,  4  Abb.  P'r. 
N.  S.  (N.  Y.)  162  [affirming  3  Abb.  Pr.  N.  S. 
(N.  Y.)  318]. 

6.  Burt  V.  Oneida  Community,  137  N.  Y. 
346,  33  N.  E.  307,  50  N.  Y.  St.  722,  19  L.  R.  A. 
297,  138  N.  Y.  649,  34  N.  E.  288,  53  N.  Y. 
St.  24;  Troy  Iron,  etc.,  Factory  v.  Corning, 
45  Barb.  (N.  Y. )  231;  Tenney  v.  New  Eng- 
land Protective  Union,  37  Vt.  64. 
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Where  the  articles  provided  that  "  any 
member  of  the  Division  by  surrendering  his 
certificate  (of  membership)  to  the  store- 
keeper, may  draw  from  the  store  in  goods  a 
sum  not  exceeding  fo[u]r  dollars,  such  certifi- 
cate to  be  returned  when  the  amount  thus 
drawn  shall  have  been  paid,  if  paid  within 
thirty  days,"  it  was  held  that  this  provision 
was  designed  to  furnish  a  way  by  which  a 
member  could  withdraw  from  the  association. 
Stimson  v.  Lewis,  36  Vt.  91,  95. 

Uniting  with  another  association  of  a  simi- 
lar character  cannot  constitute  a  forfeiture 
of  membership  where  there  is  no  provision  in 
the  constitution  forbidding  it,  although  such 
a  provision  is  contained  in  the  constitution  of 
the  second  organization.  Farrell  v.  Dalzell,  5 
N.  Y.  Suppl.  729;  Farrell  v.  Cook,  5  N.  Y. 
Suppl.  727  [affirmed  in  11  N.  Y.  Suppl.  326, 
33  N.  Y.  St.  1003]. 

7.  Otto  V.  San  Francisco  Journeymen  Tail- 
ors' Protective,  etc..  Union,  75  Cal.  308,  17 
Pac.  217,  7  Am.  St.  Rep.  156;  Durel  v.  Per- 
severence  Fire  Co.,  47  La.  Ann.  1101,  17  So. 
591;  White  v.  Brownell,  3  Abb.  Pr.  N.  S. 
(N.  Y.)  318. 

Mere  technical  and  unwitting  violation 
will  not  justify  expulsion  where  the  word 
"  knowingly "  is  used  in  the  constitution  as 
applied  to  a  contravention  of  the  rules.  Wor- 
rilow's  Appeal,  2  Del.  Co.  (Pa.)  66;  Glover 
V.  Farmers,'  etc..  Lodge,  1  Del.  Co.  (Pa.)  317. 

Acts  not  required  by  rules. —  Refusal  to  do 
an  act  not  required  by  the  constitution  or  by- 
laws and  foreign  to  the  objects  of  the  asso- 
ciation cannot  be  made  the  ground  of  expul- 
sion. Gorman  v.  Russell,  14  Cal.  531.  And 
where  there  is  nothing  in  the  rules  compelling 
a  member  to  arbitrate,  nor  authorizing  the 
association  to  discipline  a  member  for  such 
conduct,  an  association  cannot  suspend  a 
member  for  exercising,  in  good  faith,  his  stat- 
utory right  to  file  a  mechanic's  lien  on  the 
property  of  an  associate  member  without  first 
seeking  to  arbitrate.    Miller  v.  New  York 
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provide  for  the  expulsion  of  any  members  who  have  been  guilty  of  a  violation 
of  such  rnles.^ 

(ii)  Violation  of  Associate  Objects.  A  member  may  also  be  expelled 
for  such  conduct  as  clearly  violates  the  fundamental  objects  of  the  association, 
and  which,  if  proceeded  in  and  allowed,  would  thwart  those  objects  or  bring  the 
association  into  disrepute.^ 

b.  Procedure  —  (i)  In  General.  In  order  that  an  expulsion  may  be  deemed 
justifiable,  even  though  it  be  for  proper  cause,  notice  of  the  charges  and  an 
opportunity  to  be  heard  thereon  must  be  given  to  the  delinquent  member,  and  all 
rules  of  procedure  set  forth  in  the  constitution  and  by-laws,  and  designed  to 
safeguard  his  rights,  carefully  followed  ;  but  proceedings  under  articles  of  asso- 
ciation agreed  to  by  all  the  members  are  to  be  considered  without  too  much 
regard  for  technicalities,  and  substantial  justice  is  to  be  kept  in  view  rather  than 
mere  form.^^ 

(ii)  Waiver  of  Irregularities.  Where  a  member  has  appeared  and  exam- 
ined witnesses,  without  objection  to  the  irregularity  of  the  proceedings,  he  thereby 
waives  formal  notice  of  the  charges  against  him.^^ 

(ill)  Sufficiency  of  Charges.  Charges  will  be  deemed  sufficiently  specific 
where  they  advise  the  member  of  their  nature,  and  enable  him  to  prepare  for  his 
defense.^^ 

(iv)  Proof  on  Default.  A  society  has  no  right,  without  proving  the 
charges  against  a  member,  to  expel  him  merely  because  he  does  not  appear. 
Even  though  he  does  not  appear,  proof  of  his  offense  should  be  required.^* 

D.  Reinstatement  —  l.  In  General.  Where  a  member  has  been  regularly 
tried  and  expelled,  the  judicial  action  of  the  association  is  not  subject  to  review, 
and  the  courts  will  look  at  the  proceedings  only  so  far  as  to  see  that  they  are  in 
accordance  with  the  constitution  and  by-laws,  that  there  has  been  no  abuse  of 
power,  and  that  some  evidence  exists,  however  slight,  sustaining  the  charge  on 


Builders'  League,  29  N.  Y.  App.  Div.  630,  53 
N.  Y.  Suppl.  1016. 

Causing  arrest  of  members  for  violation  of 
Sunday  law  will  not  render  a  member  of  an 
unincorporated  barbers'  protective  association 
subject  to  expulsion  on  the  ground  of  having 
been  "  guilty  of  conduct  tending  to  the  injury 
of  his  fellows."  Manning  v.  Klein,  1  Pa.  Su- 
per. Ct.  210  [affirming  4  Pa.  Dist.  599,  16  Pa. 
Co.  Ct.  609]. 

8.  Rules  must  provide  for  expulsion. —  The 
rules  of  the  association  must  clearly  provide 
for  expulsion,  and  the  refusal  of  a  member 
to  join  in  a  strike  when,  by  the  constitution, 
it  is  punishable  by  fine  only  cannot  be  made 
ground  for  an  expulsion.  Otto  v.  San  Fran- 
cisco Journeymen  Tailors'  Protective,  etc.. 
Union,  75  Cal.  308,  17  Pac.  217,  7  Am.  St. 
Rep.  156. 

9.  Otto  V.  San  Francisco  Journeymen  Tail- 
ors' Protective,  etc.,  Uni(5n,  75  Cal.  308,  17 
Pac.  217,  7  Am.  St.  Eep.  156. 

The  receipt  and  appropriation  of  an  initia- 
tion fee,  together  with  the  wrongful  taking 
of  the  original  roll  of  the  organization,  is 
sufficient  to  justify  expulsion  under  a  by-law 
providing  for  expelling  members  "  guilty  of 
improper  conduct  calculated  to  bring  this  so- 
ciety into  disrepute."  People  v.  Detroit  St. 
George's  Soc,  28  Mich.  261,  262. 

Changing  the  location  of  an  association's 
base-ball  grounds,  where  neither  the  constitu- 
tion nor  by-laws  forbid  such  change,  though 
there  is  a  parol  agreement  not  to  make  such 
change,  is  not  sufficient  ground  for  expelling 


a  base-ball  club  from  the  association.  Met- 
ropolitan Base  Ball  Assoc.  v.  Simmons,  17 
Wkly.  Notes  Cas.  (Pa.)  153,  17  Phila.  (Pa.) 
419,  42  Leg.  Int.  (Pa.)  520,  1  Pa.  Co.  Ct. 
134. 

Commission  of  crime. —  A  member  of  an  un- 
incorporated association  cannot  be  expelled 
for  the  commission  of  an  indictable  offense  till 
he  has  been  tried  and  convicted  in  a  court  of 
law.    Leech  v.  Harris,  2  Brewst.  (Pa.)  571. 

10.  Louisiana. —  Durel  v.  Perseverence  Fire 
Co.,  47  La.  Ann.  1101,  17  So.  591. 

Missouri. —  Farmer  v.  Kansas  City  Board 
of  Trade,  78  Mo.  App.  557. 

New  York. — Wachtel  v.  Noah  Widows',  etc., 
Benev.  Soc,  84  N.  Y.  28,  38  Am.  Rep.  478; 
Fritz  V.  Muck,  62  How.  Pr.  (N.  Y.)  69. 

Pennsylvania. — Metropolitan  Base  Ball  As- 
soc. V.  Simmons,  17  Wkly.  Notes  Cas.  (Pa.) 
153,  17  Phila.  (Pa.)  419,  42  Leg.  Int.  (Pa.) 
520,  1  Pa.  Co.  Ct.  134. 

'  England. —  Innes  v.  Wjdie,  1  C.  &  K.  257, 
47  E.  C.  L.  255. 

See  4  Cent.  Dig.  tit.  "Associations,"  §  10. 

11.  Levy  r.  Magnolia  Lodge  No.  29,  I.  0. 
0.  F.,  lid  Cal.  297,  42  Pac.  887:  People  v. 
Detroit  St.  Greorge's  Soc,  28  Mich.  261. 

12.  Durel  r.  Perseverence  Firo  Co..  47  La. 
Ann.  1101,  17  So.  591:  People  r.  Coachman's 
Union  Benev.  Soc,  4  Misc.  (N.  Y.)  424,  24 
N.  Y.  Suppl.  114,  53  N.  Y.  St.  560. 

13.  Lew  r.  Magnolia  Lodce  No.  29.  I.  0. 
0.  F.,  110  Cal.  297,  42  Pac.  887. 

14.  People  V.  Young  Men's  Father  Matthew 
Benev.  Soc,  65  Barb."  (N.  Y.)  357. 
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which  the  expulsion  was  ordered.^^  Hence,  the  power  of  a  court  of  equity  to 
interfere  in  cases  of  expulsion  is  limited  to  those  cases  where  tlie  expulsion  was 
in  bad  faith,  or  was  unwarranted  bj  the  constitution  and  bj-laws.^^  It  has  been 
held  in  some  cases,  also,  that  power  of  the  courts  is  limited  to  cases  where  the 
association  has  been  shown  to  possess  real  or  personal  property,  or  to  be  engaged 
in  some  pecuniary  enterprise  in  which  the  members  had  an  interest,  and  whereby 
property  rights  were  necessarily  involved." 

2.  Necessity  of  Exhausting  Remedies  in  Association.  Before  applying  to  the 
courts  for  relief,  an  expelled  member  must  exhaust  all  remedies  of  appeal 
available  to  him  within  the  association  itself, though  it  has  been  held  that  this 
duty  arises  only  where  the  association  is  acting  strictly  within  its  powers.^^ 

III.  RIGHTS,  POWERS,  AND  LIABILITIES  OF  ASSOCIATION. 

A.  Rig'hts  and  Powers —  l.  To  Adopt  Name.  An  association  has  a  right  to 
adopt  a  title  by  which  it  is  to  be  known,^  the  unauthorized  use  of  which  will  be 
restrained  by  a  court  of  equity.^^ 


15.  California. — Lawson  v.  Hewell,  118  Cal, 
613,  50  Pac.  763,  49  L.  K.  A.  400. 

Connecticut. —  Connelly  v.  Masonic  Mut. 
Ben.  Assoc.,  58  Conn.  552,  20  Atl.  671,  18  Am. 
St.  Rep.  296,  9  L.  R.  A.  428. 

Michigan. —  Burt  v.  Grand  Lodge,  F.  & 
A.  M.,  44  Mich.  208. 

'New  Jersey. —  State  v.  Grand  Lodge,  K.  P., 
53  N.  J.  L.  536,  22  Atl.  63. 

■'NeiD  York. —  Lewis  v.  Wilson,  121  N.  Y. 
284,  24  N.  E.  474,  30  N.  Y.  St.  987 ;  People  v. 
Young  Men's  Father  Matthew  Benev.  Soc,  65 
Barb.  (N.  Y.)  357;  White  v.  Brownell,  2  Daly 
(N.  Y.)  329,  4  Abb.  Pr.  N.  S.  (N.  Y.)  162; 
Kopp  V.  White,  65  N.  Y.  Suppl.  1017. 

Pennsylvania. — Sperry's  Appeal,  116  Pa.  St. 
391,  9  Atl.  478;  Bauer  v.  Seegar,  2  Wkly. 
Notes  Cas.  (Pa.)  242;  Dodd  v.  Armstrong,  18 
Phila.  (Pa.)  399,  43  Leg.  Int.  (Pa.)  270,  2 
Pa.  Co.  Ct.  352. 

Damages  for  wrongful  expulsion. —  In  Durel 
V.  Perseverence  Fire  Co.,  47  La.  Ann.  1101,  17 
So.  591,  it  was  held  that  an  action  for  dam- 
ages would  not  lie,  for  an  expulsion  without 
proper  formalities  and  on  a  charge  afterward 
disproved,  where  the  association  had  acted 
throughout  in  good  faith.  But  see,  to  the 
contrary,  Italian  Union,  etc.,  Soc.  v.  Monte- 
donico,  5  Ky.  L.  Rep.  586. 

16.  Otto  V.  San  Francisco  Journeymen  Tail- 
ors' Protective,  etc..  Union,  75  Cal.  308,  17 
Pac.  217,  7  Am.  St.  Rep.  156;  Savannah  Cot- 
ton Exch.  V.  State,  54  Ga.  668;  Olery  v. 
Brown,  51  How.  Pr.  (N.  Y.)  92;  Leech  v. 
Harris,  2  Brewst.  (Pa.)  571;  Metropolitan 
Base  Ball  Assoc.  t\  Simmons,  17  Wkly.  Notes 
Cas.  (Pa.)  153,  17  Phila.  (Pa.)  419,  42  Leg. 
Int.  (Pa.)  520,  1  Pa.  Co.  Ct.  134. 

The  admission  of  hearsay  evidence  in  re- 
gard to  a  fact  which  has  been  admitted  by  the 
defendant  member  is  no  ground  for  setting 
aside  the  expulsion.  Kopp  v.  White,  65  N.  Y. 
Suppl.  1017. 

Refusal  to  permit  preliminary  examination 
of  members  constituting  the  association  tri- 
bunal, for  the  purpose  of  determining  their 
competency  to  try  the  question  of  expulsion, 
is  no  ground  for  the  interference  of  a  court 
of  law.  Kopp  V.  White,  65  N.  Y.  Suppl. 
1017. 
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Notice  of  inability  to  appear  at  the  time 
and  place  fixed  for  the  trial  of  the  charges 
does  not  oust  the  association  of  jurisdiction, 
but  it  may  proceed  to  a  trial  of  the  charges, 
and  an  expulsion  founded  thereon  will  be  sus- 
tained. Robinson  v.  Yates  City  Lodge  No.  448, 
A.  F.  &  A.  M.,  86  111.  598 ;  Kopp  v.  White,  65 
N.  Y.  Suppl.  1017. 

Where  a  member  refused  to  appear  before 
the  committee  appointed  to  try  charges 
against  him,  and  was  expelled  for  contempt, 
mandamus  will  not  lie  to  restore  him  to  mem- 
bership. Levy  V.  Magnolia  Lodge  No.  29,  I.  0. 
0.  F.,  110  Cal.  297,  42  Pac.  887. 

17.  California. — Lawson  v.  Hewell,  118  Cal. 
613,  50  Pac.  763,  49  L.  R.  A.  400. 

Illinois. — People  v.  Chicago  Board  of  Trade, 
80  111.  134. 

Ohio. —  Hershiser  v.  Williams,  6  Ohio  Cir. 
Ct.  147,  4  Ohio  Dec.  17,  11  Ohio  Dec.  (Re- 
print) 76,  24  Cine.  L.  Bui.  314. 

Pennsylvania. —  Smith  v.  Hollis,  33  Wkly. 
Notes  Cas.  (Pa.)  485. 

Tennessee. —  Robertson  d.  Walker,  3  Baxt. 
(Tenn.)  316. 

18.  Levy  v.  Magnolia  Lodge  No.  29,  I.  0. 
0.  F.,  110  Cal.  297,  42  Pac.  887;  Lafond  V. 
Deems,  81  N.  Y.  507;  Holomany  v.  National 
Slavonic  Soc,  39  N.  Y.  App.  Div.  573,  57  N.  Y. 
Suppl.  720;  White  v.  Brownell,  2  Daly  (N.  Y.) 
329,  4  Abb.  Pr.  N.  S.  (N.  Y.)  162;  Olery  v. 
Brown,  51  How.  Pr.  (N.  Y.)  92.  See  also 
Oliver  v.  Hopkins,  144  Mass.  175,  10  N.  E. 
776,  holding  that  the  action  of  a  superior 
lodge  in  declaring  forfeited  the  charter  of  a 
subordinate  lodge  cannot  be  reviewed  in  equity 
until  the  relief  prayed  for  has  been  sought 
from  the  tribunals  provided  by  the  associa- 
tion. 

19.  Mulroy  v.  Supreme  Lodge,  K.  H.,  28 
Mo.  App.  463. 

20.  Black  Rabbit  Assoc.  v.  Munday,  21  Abb. 
N.  Cas.  (N.  Y.)  99,  wherein  it  w^as  held  that 
dissatisfied  members  of  an  association  cannot 
deprive  the  voluntary  association  of  the  right 
of  using  its  own  name  by  incorporating  them- 
selves thereunder.  See  also  Pease  v.  Pease, 
35  Conn.  131,  95  Am.  Dec.  225. 

21.  Thus,  where  certain  dissatisfied  mem- 
bers of  an  association  have  incorporated  them- 
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2.  To  Adopt  Constitution  and  By-Laws  —  a.  In  General.  An  association  being 
solely  a  creature  of  convention  between  the  members,  no  check  exists  upon  its 
power  to  enact  such  constitution  or  by-laws  as  the  associates  may  choose  to  adopt, 
so  long  as  they  do  not  provide  for  the  commission  of  illegal  acts,^^  are  not  in 
themselves  contrary  to  public  policy or  do  not  affect  vested  interests.^  Such 
constitution  and  by-laws  constitute  a  contract  between  the  members,^^  and  are 
binding  alike  on  the  association  and  its  members.^^  The  courts  possess  no  power 
to  pass  on  the  question  of  the  reasonableness  of  such  rules  and  regulations  as  are 
agreed  to  by  the  associates  for  the  conducting  of  their  joint  affairs.^'    It  has 


selves  under  the  name  thereof,  an  injunction 
has  been  granted  restraining  their  use  of  such 
name  (Rudolph  v.  Southern  Beneficial  League, 
7  N.  Y.  Suppl.  135,  23  Abb.  N.  Cas.  (N.  Y.) 
199;  McGlynn  v.  Post,  21  Abb.  N.  Cas.  (N.  Y.) 
97 ) ,  and  an  injunction  has  issued  to  restrain 
a  corporation  from  making  use  of  the  title  of 
an  association  where  it  was  alleged  that 
plaintiffs  were  well  known  as  a  dramatic 
club,  and  that  defendants'  wrongful  appro- 
priation of  the  association  name  had  caused 
and  would  cause  them  loss  and  damage  (Aiello 
f.  Montecalfo,  21  E.  I.  496,  44  Atl.  931 ) . 

22.  Weatherly  v.  Montgomery  County  Medi- 
cal, etc.,  Soc,  76  Ala.  567. 

Expulsion  involving  battery. —  Thus,  a 
member  is  not  bound  by  a  rule  of  the  society 
governing  expulsion  when  it  involves  the 
commission  of  a  battery.  State  v.  Williams, 
75  N.  C.  134. 

Agricultural  purposes  and  improvement  of 
stock.— Under  1  Ind.  Eev.  Stat.  (1876), 
p.  923,  §  2,  concerning  voluntary  associations, 
an  association  is  properly  organized  for  the 
purpose  of  purchasing  suitable  grounds  for  a 
driving  park,  for  the  promotion  of  agricul- 
ture, for  the  improvement  of  horses  in  speed, 
style,  action,  and  blood,  and  for  the  health 
and  recreation  of  its  members.  Mullen  v. 
Beech  Grove  Driving  Park,  64  Ind.  202. 

Profits  dependent  on  forfeitures  of  mem- 
"bership. — An  investment  association,  wherein 
the  profits  are  dependent  on  the  failure  of  a 
large  number  of  the  members  to  meet  their 
subscriptions,  and  thus  forfeit  their  member- 
ship, is  not  illegal.  Union  Invest.  Assoc.  v, 
Lutz,  50  111.  App.  176. 

Surrender  of  property,  with  right  of  sur- 
vivorship.— An  association  by  which  each 
member  surrendered  his  property  into  one 
common  stock  for  the  mutual  benefit  of  all, 
during  their  joint  lives,  with  the  right  of  sur- 
vivorship, reserving  to  each  the  privilege  to 
secede  at  any  time  during- his  life,  was  not 
unlawful.  Schriber  v.  Rapp,  5  Watts  (Pa.) 
351,  30  Am.  Dec.  327. 

23.  Weatherly  v.  Montgomery  County  Medi- 
cal, ^tc.,  Soc,  76  Ala.  567. 

Providing  method  for  redressing  grievances. 
—  Though  a  by-law  may  provide  a  method  for 
redressing  grievances  to  which  members  wiH 
be  compelled  to  resort  before  invoking  the  aid 
c>f  a  court,  yet,  where  it  contains  a  provision 
submitting  matters  in  controversy  to  the  ex- 
clusive cognizance  of  a  body  created  by  the 
association  or  prohibiting  resort  by  a  member 
to  legal  tribunals,  it  is  void  as  tending  to  oust 
the  courts  of  jurisdiction.    Bauer  Samson 
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Lodge,  K.  P.,  102  Ind.  262,  1  N.  E.  571 ;  Aus- 
tin V.  Searing,  16  N.  Y,  112,  69  Am.  Dec.  665; 
Sweeney  v.  Rev.  Hugh  McLaughlin  Beneficial 
Soc,  14  Wkly.  Notes  Cas.  (Pa.)  466,  486. 

Repair  and  preservation  of  canal. — Where  a 
canal  was  out  of  repair,  and,  the  trustees  be- 
ing unprepared  to  make  the  necessary  repairs, 
a  number  of  persons  interested  in  the  naviga- 
tion of  the  canal  formed  an  association  for 
the  special  purpose  of  advancing  the  neces- 
sary funds  and  keeping  the  canal  in  repair, 
under  a  contract  with  the  trustees,  delegating 
the  management  of  the  canal  and  the  collec- 
tion of  the  tolls  to  them,  there  was  nothing 
in  the  organiza,tion  or  objects  of  this  asso- 
ciation, or  in  its  contract  with  the  trustees, 
which  was  contrary  to  public  policy.  Weaver 
v.  Trustees  Wabash,  etc.  Canal,  28  Ind.  112. 

Restraint  of  trade. — A  constitutional  pro- 
vision forbidding  members  to  teach  their  trade 
to  others  without  the  permission  of  the  asso- 
ciation is  not  contrary  to  public  policy  as  be- 
ing in  unlawful  restraint  of  trade  (Snow  v. 
Wheeler,  113  Mass.  179)  ;  but  a  by-law  of  a 
liverj-men's  association  which  binds  the  mem- 
bers not  to  do  business  with  any  person  who 
does  not  patronize  its  members  exclusively, 
and  prevents  any  of  them  from  letting  a 
hearse  to  a  private  party  for  a  funeral  where 
the  undertaker  in  charge  is  reputed  to  patron- 
ize non-union  liveries,  or  to  any  person  whose 
family  for  the  occasion  patronizes  a  non-union 
livery,  is  unlawful  as  against  public  policy 
(Catzow  v.  Buening,  106  Wis.  1,  81  N.  \N. 
1003,  80  Am.  St.  Rep.  17,  49  L.  R.  A.  475). 

24.  Thus,  if  a  member  has  become  entitled 
to  sick  benefits  or  to  endowments,  no  by-law 
is  valid  which  restricts  his  right  to  recovery 

(Hogan  V.  Pacific  Endowment  League,  99  Cai. 
248,  33  Pac.  924;  People  v.  McDonough,  8 
N.  Y.  App.  Div.  591,  35  N.  Y.  Suppl.  214,  40 
,N.  Y.  Suppl.  1147,  69  N.  Y.  St.  593:  Gundlach 
r\  Germania  Mechanics'  Assoc,  4  Hun  (N.  Y. ) 
339;  Poultney  r.  Bachraan,  10  Abb.  N.  Cas. 

(N.  Y. )  252),  unless  there  is  an  express  pro- 
vision in  the  constitution  that  tlie  already 
existing  by-laws  may  be  changed  (Fugure  r. 
Burlington  St.  Joseph's  INIut.  Soc,  40  Vt. 
362 ) . 

25.  Lew  V.  IMa^nolia  Lodije  No.  29,  I.  O. 
0.  F.,  110  C;\l.  29?;  42  Pac  887  :  Hammerstein 
V.  Parsons,  38  Mo.  App.  332. 

26.  Weatherly  v.  Montgomery  Countv  Medi- 
cal, etc,  Soc,  76  Ala.  567  ;  Bauer  r.  Samson 
Lodge,  K.  P.,  102  Ind.  261,  1  N.  F.  571. 

•  27.  Weatherly  r.  Montgomery  County  ^fcli- 
cal,  etc,  Soc,  76  Ala.  567:  Lew  r.  ^Mnsinolia 
Lodge  No.  29,  I.  0.  0.  F.,  110  Cnl.  297.  42 
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been  uniformly  held,  however  that  the  courts  may,  in  a  proper  case,  construe 
and  fix  their  meaning.^^ 

b.  Amendments.  A  rule  or  by-law  intended  merely  to  reguiate  a  question  of 
procedure  at  future  meetings  is  subject  to  amendment  or  repeal  at  any  time,  at 
the  mere  will  of  a  majority  of  the  members  present.^^ 

3.  Jo  Hold  Property  —  a.  Realty.  Except  where  so  provided  by  statute,^  a 
mere  voluntary  association  is  incapable  of  holding  realty  in  its  society  name,^^ 


Fae.  887;  Hammerstein^.  Parsons,  38  Mo. 
App.  332 ;  Hess  V.  JohnSon,  41  N.  Y.  App.  Div. 
465,  58  N.  Y.  Suppl.  983 ;  Kehlenbeek  v.  Loge- 
man,  10  Daly  (N.  Y.)  447 ;  Cunniflf  v.  Jamour, 
31  Misc.  (N.  Y.)  729,  65  N.  Y;  Suppl.  317; 
Ulmer  v.  Minster,  16  Misc.  (N.  Y.)  42,  37 
N.  Y.  Suppl.  679,  73  N.  Y.  St.  260;  Levy  v. 
U.  S.  Grand  Lodge,  1.  O.  S.  B.,  9  Misc.  (N.  Y.) 
633,  30  N.  Y.  Suppl.  885 ;  Elsas  v.  Alford,  1 
N.  Y.  City  Ct.  123. 

It  was  at  first  a  matter  of  some  doubt 
whether  the  courts  would  take  cognizance  of 
the  regulations  of  unincorporated  associa- 
tions. Thus,  in  Lloyd  v.  Loaring,  6  Ves.  Jr. 
773,  which  was  a  suit  brought  by  some  of  the 
members  of  a  Masonic  lodge  to  compel  the  de- 
livery of  certain  property  belonging  to  it 
which  the  defendant  had  wrongfully  taken. 
Lord  Eldon,  after  quoting  a  statement  by 
Chancellor  Thurlow  in  CuUen  v.  Queensberry, 
1  Bro.  Ch.  101,  to  the  effect  that  he  would  con- 
vince the  parties  that  they  had  no  laws  and 
constitutions,  proceeded  to  say  that  he  was 
alarmed  at  the  notion  that  these  voluntary 
societies  should  be  permitted  to  state  all  their 
laws,  forms,  and  constitutions  upon  the  rec- 
ord, and  then  to  tell  the  court  that  they  were 
individuals.  See  also  People  v.  Chicago 
Board  of  Trade,  80  111.  134;  Kentucky  Lodge 
No.  39,  I,  0.  0.  F.  V.  White,  5  Ky.  L.  Rep. 
418.  There  is  now,  however,  little  doubt  but 
that,  subject  to  the  exceptions  mentioned, 
courts  will  enforce  all  rules  and  regulations, 
properly  adopted,  on  the  ground  that  they 
constitute  agreements  by  the  members  inter 
sese. 

28.  Alabama. —  Weatherly  v.  Montgomery 
County  Medical,  etc.,  Soc,  76  Ala.  567. 

Massachusetts. —  Dolan  v.  Court  Good 
Samaritan  No.  5910,  A.  O.  F.,  128  Mass. 
437. 

Michigan. —  Meurer  v.  Detroit  Musicians' 
Benev.,  etc..  Assoc.,  95  Mich.  451,  54  N.  W. 
954. 

ISfew  York. —  Brendon  v.  Worley,  8  Misc. 
(N.  Y.)  253,  28  N.  Y.  Suppl.  557,  59  N.  Y. 
St.  237. 

United  States. —  Wiggin  V.  Knights  of 
Pythias,  31  Fed.  122. 

Opinion  of  officers  inadmissible. —  The  opin- 
ion of  officers  of  an  association  as  to  how  cer- 
tain provisions  of  the  by-laws  should  be  con- 
strued is  inadmissible  in  evidence.  Brendon 
V.  Worley,  8  Misc.  (N.  Y.)  253,  28  N.  Y. 
Suppl.  557,  59  N.  Y.  St.  237. 

Evidence  of  uniform  custom. —  Evidence  of 
the  established  method  of  doing  business 
adopted  by  an  association  is-  admissible  for 
the  purpose  of  showing  that  a  by-law  has  been 
abrogated.    Henry  v.  Jackson,  37  Vt.  431. 
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A  rule  "that  no  officer  be  permitted  to 
occupy  his  chair  while  under  charges,  in  any 
temple  of  our  order  "  will  not  be  broadly  con- 
strued so  as  to  exclude  him  from  the  perform- 
ance of  all  duties  of  his  office,  but  in  its  lit- 
eral meaning  and  so  as  merely  to  prevent 
his  occupying  the  chair  at  meetings.  Potter 
V.  Search,  7  Phila.  (Pa.)  443. 

29.  Richardson  v.  Francestown  Union  Cong. 
Soc,  58  N.  H.  187  (deciding  that  a  by-law 
regulating  the  admission  of  members  is  sub- 
ject to  amendment  by  majority  vote,  although 
a  further  by-law  provided  that  amendments 
might  be  made  by  two  thirds  only)  ;  Com.  v. 
Lancaster,  5  Watts  (Pa.)  152;  Smith  v.  Nel- 
son, 18  Vt.  511.  But  compare  Torrey  v. 
Baker,  1  Allen  (Mass.)  120,  holding  that, 
where  it  was  provided  in  the  articles  of  asso- 
ciation that  amendments  were  valid  only  when 
passed  by  a  two-thirds  vote,  an  amendment 
passed  by  less  than  two  thirds  of  the  members 
present  is  invalid,  and  this  even  though,  after 
the  meeting  is  over,  enough  other  members 
to  make  up  the  requisite  number  request,  in 
writing,  to  be  allowed  to  record  their  votes 
in  the  affirmative.  It  must  be  noted,  however, 
that  the  question  really  involved  in  this  case 
was  as  to  the  propriety  of  dissolving  the  asso- 
ciation. 

30.  Power  to  hold  real  estate  is  conferred, 

for  example,  by  Mass.  Gen.  Stat.  c.  30,  §  24 
[Pub.  Stat.  (1882),  c.  39,  §§  9,  10]  upon  un- 
incorporated religious  societies.  Hamblett 
V.  Bennett,  6  Allen  (Mass.)  140. 

See,  generally.  Religious  Societies. 

Statutes  giving  associations  power  to  hold 
land  will  be  construed  liberally.  Miller  v. 
Chance,  3  Edw.  (N.  Y.)  399,  wherein  author- 
ity to  mortgage,  for  the  purpose  of  erecting 
buildings,  was  held  to  extend  to  a  mortgage 
for  painting. 

31.  Connecticut. — East  Haddam  Cent.  Bap-^ 
tist  Church  v.  East  Haddam  Baptist  Eccle- 
siastical Soc,  44  Conn.  259. 

Minnesota. —  German  Land  Assoc.  v.  Schol- 
ler,  10  Minn.  331. 

Missouri. —  Douthitt  v.  Stinson,  73  Mo. 
199. 

Oregon. —  Liggett  v.  Ladd,  17  Oreg.  89,  21 
Pac.  133. 

United  States. —  Goesele  v.  Bimeler,  5  Mc- 
Lean (U.  S.)  2.23,  10  Fed.  Cas.  No.  5,503,  8 
West.  L.  J.  385  [affirmed  in  14  How.  (U.  S.) 
589,  14  L.  ed.  554]. 

See  4  Cent.  Dig.  tit.  "Associations,"  §  24. 

Right  to  be  cestui  que  trust. —  In  German 
Land  Assoc.  v.  Sch oiler,  10  Minn.  331,  it  was 
held  that  an  unincorporated  association  of 
persons  could  not,  in  its  associate  name,  be 
a  cestui  que  trust  of  real  estate;  but  in  Lig- 
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and  consequently  such  society  has  no  power  to  receive  real  property  either  by 
grant    or  devise.^^ 

b.  Personalty.  There  is  no  legal  impediment  to  the  holding  of  personalty  by 
an  association,  though  the  title  thereto  must  perforce  vest  in  the  individual  mem- 
bers but  an  association  is  disqualified  from  receiving  a  legacy  bequeathed  to  it 
in  its  organization  name.^^ 

B.  Liabilities.  The  association  will  be  liable  for  articles  received  and  used 
by  its  agents  in  its  business  and  for  the  conversion  of  property  intrusted  to  its 
president  as  such,  where  it  has  negligently  allowed  such  president  to  appropriate 
the  property  to  his  own  use.^^ 

IV.  MEETINGS. 

A.  In  General — l.  By  What  Governed.  If  the  articles  of  association,  the 
constitution,  or  by-laws  regulate  the  time,  place,  and  manner  of  holding  meetings, 
their  provisions  must  be  conformed  to  in  all  respects ;    but  if  no  rules  or  regu- 


gett  V.  Ladd,  17  Oreg.  89,  21  Pac.  133,  it  was 
held  that  land  might  be  held  for  the  use  and 
benefit  of  a  voluntary  association  through  the 
intervention  of  a  trustee,  who  might  be  either 
a  natural  or  artificial  person. 

32.  Hornbeek  v.  Westbrook,  9  Johns.  (N.  Y.) 
73;  Jackson  v.  Cory,  8  Johns.  (N.  Y.)  385; 
Goesele  v.  Bimeler,  5  McLean  (U.  S.)  223,  10 
Fed.  Cas.  No.  5,503,  8  West.  L.  J.  385  [af- 
firmed  in  14  How.  (U.  S.)  589,  14  L.  ed.  554], 

Deed  construed  as  grant  to  members. —  In 
Byam  v.  Bickford,  140  Mass.  31,  2  N.  E.  687, 
~  it  was  held  that  a  deed  of  land  to  a  volun- 
tary unincorporated  association  which  was 
well  known,  and  all  of  whose  members  might 
be  ascertained,  would  be  construed  as  a  grant 
to  those  who  were  properly  described  by  the 
title  used  in  the  deed,  and  that  such  persons 
were  tenants  in  common  of  the  land  conveyed. 

33.  Brewster  v.  McCall,  15  Conn.  274; 
Greene  v.  Dennis,  6  Conn.  293,  16  Am.  Dec. 
58 ;  Barker  v.  Wood,  9  Mass.  419 ;  Marx  v. 
McGlynn,  88  N.  Y.  357 ;  White  v.  Howard,  46 
N.  Y.  144  [affirming  52  Barb.  (K  Y.)  294]; 
Downing  v.  Marshall,  23  N.  Y.  366,  80  Am. 
Dec.  290 ;  Philadelphia  Baptist  Assoc.  v.  Hart, 
4  Wheat.  (U.  S.)  1,  4  L.  ed.  499.  But  see 
Baker  v.  Fales,  16  Mass.  488,  which,  while 
affirming  the  general  rule,  applied  a  different 
doctrine  to  church  lands. 

The  subsequent  incorporation  of  an  associa- 
tion will  not  render  it  capable  of  receiving 
real  property  previously  devised.  White  v. 
Howard,  46  N.  Y.  144  [affj^rming  52  Barb. 
(N.  Y.)  294]  ;  Owens  v.  Methodist  Episcopal 
-  Missionary  Soc,  14  N.  Y.  380,  67  Am.  Dec. 
100;  Philadelphia  Baptist  Assoc.  v.  Hart,  4 
Wheat.  (U.  S.)  1,  4  L.  ed.  499. 

34.  Connecticut. — Curtiss  v.  Hoyt,  19  Conn. 
154,  48  Am.  Dec.  149. 

Massachusetts. —  Austin  v.  Shaw,  10  Allen 
(Mass.)  552. 

Michigan.—  Allen  v.  Duffie,  43  Mich.  1,  4 
N.  W.  427,  38  Am.  Rep.  159;  Whipple  v. 
Parker,  29  Mich.  369. 

New  Hampshire. —  Danbury  Cornet  Band  v. 
Bean,  54  N.  H.  524. 

Neio  York. —  American  Silk  Works  v.  Salo- 
mon, 4  Hun  (N.  Y.)  135,  6  Thomps.  &  C. 
(N.  Y.)  352. 

35.  White  v.  Howard,  40  N.  Y.  144;  Dol- 


ing v..  Marshall,  23  N.  Y.  366,  80  Am.  Dec. 
290;  Owens  v.  Methodist  Episcopal  Mission- 
ary Soc,  14  N.  Y.  380,  67  Am.  Dec.  160; 
Sherwood  v.  American  Bible  Soc,  4  Abb.  Dec. 
(N.  Y.)  227,  1  Keyes  (K  Y.)  561;  Matter  of 
Waterford  Y.  M.  C.  A.,  22  N.  Y.  App.  Div. 
325,  47  N.  Y.  Suppl.  854;  Pratt  v.  Roman 
Catholic  Orphan  Asylum,  20  N.  Y.  App.  Div. 
352,  46  N.  Y.  Suppl.  1035;  Chili  First  Presb. 
Soc.  V.  Bowen,  21  Hun  (N.  Y.)  389;  Betts 
r.  Betts,  4  Abb.  N.  Cas.  (N.  Y.)  317;  Leon- 
ard V.  Davenport,  58  How.  Pr.  (N.  Y.)  384; 
McKeon  v.  Kearney,  57  How.  Pr.  (N.  Y.)  349 ; 
Carpenter  v.  Westchester  County  Historical 
Soc,  2  Dem.  Surr.  (N.  Y.)  574;  Riley  V. 
Diggs,  2  Dem.  Surr.  (N.  Y.)  184. 

Direction  that  legacy  go  to  particular 
officer. — Where  a  legacy  is  given  to  an  asso- 
ciation, and  the  will  further  directs  that  it 
shall  go  to  a  particular  oflicer  for  the  time 
being,  it  will  be  sustained.  Tucker  v.  Sea- 
man's Aid  Soc,  7  Mete  (Mass.)  188;  Burr  v. 
Smith,  7  Vt.  241,  29  Am.  Dec.  154. 

The  trustees  of  an  unincorporated  society, 
organized  for  a  lawful  purpose,  may  receive 
gifts  and  promises  on  its  behalf.  Allen  v. 
Duffie,  43  Mich.  1,  4  N".  W.  427,  38  Am.  Rep. 
159. 

36.  Allen  v.  Clark,  65  Barb.  (N.  Y.)  563. 
See  also  Fox  v.  Naramore,  36  Conn.  376  (hold- 
ing that,  where  the  commanding  officer  of  a 
company  in  a  militia  regiment  received  money 
from  the  state  with  which  to  pay  the  rent  of 
the  armory  occupied  by  the  company,  and  ex- 
pended it  for  the  benefit  of  the  company,  in 
another  way,  the  company  was  liable  to  the 
lessor,  for  money  had  and  received,  for  the 
money  so  received  bv  the  commandinsi  offi- 
cer) ;  Shaker  Soc  r.  Watson,  68  Fed.  730,  37 
U.  S.  App.  141,  15  C.  C.  A.  632  (holding  that 
an  obligation,  executed  in  behalf  of  a  society 
of  Shakers,  whose  property  is  held  in  com- 
mon and  managed  by  trustees,  without  indi- 
vidual interest  in  the  members,  such  obliga- 
tion being  given  in  return  for  money  added 
to  the  funds  of  the  society,  creates  an  equita- 
ble lien  on  its  propertv). 

37.  Cutting  V.  Marlor,  78  N.  Y.  454  [af- 
firming 17  Hun  (N.  Y.)  573]. 

38.  Cooswoll  r.  Bullock,  13  Allen  (Mass.) 
90 ;  Kuhl  r.  Meyer,  42  Mo.  App.  474. 
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lations  exist,  common  parliamentary  principles  in  use  by  all  deliberative  assem- 
blies may  be  resorted  to  in  considering  the  regularity  of  the  proceedings.^^ 

2.  Notice  —  a.  In  General.  All  the  members  must  be  notified  of  the  time 
and  place  of  a  special  meeting,  and  of  the  particular  purpose  for  which  it  is 
called,^  and,  where  no  length  of  time  is  prescribed,  reasonable  notice  must  be 
given  .-^^ 

b.  Waiver  of  Irregularities.  If,  however,-  all  the  members  appear  at  the 
meeting  and,  without  objection,  participate  in  the  proceedings  thereof,  it  will  be 
deemed  a  waiver  of  any  defect  due  to  insufficiency  of  notice/^ 

3.  Sunday  Meetings.  In  the  absence  of  a  positive  statutory  prohibition,  the 
mere  fact  that  the  meeting  is  held  on  Sunday  does  not  invalidate  the  proceedings 
thereof.^ 

4.  Proceedings  —  a.  In  General. —  (i)  When  Eules  Exist,  No  definite 
principle  can  be  laid  down,  as  to  the  business  which  may  properly  be  brought 
before  the  meeting,  further  tlian  to  say  that  such  only  may  be  transacted  thereat 
as  is  within  the  scope  permitted  by  the  constitution  and  by-laws  of  the  association, 
the  decision  in  each  case  turning  upon  a  construction  of  the  particular  provision 
involved.^ 

(ii)  In  Absence  of  Rules.  An  association  without  articles,  constitution,  or 
rules  is  subject  to  no  check  upon  its  powers,  but  can  make  changes  at  will  at  any 
meeting  duly  held,  except  that  it  cannot  expel  a  member  witliout  notice,  or  adopt 
any  measure  subversive  of  the  objects  for  which  tlie  association  was  formed.^^ 

b.  Voting".  A  member  present  at  a  meeting  is  under  obligation  to  vote,  for 
if  he  does  not,  he  will  be  coimted  with  the  majority,  such  being  the  general  rule 
of  parliamentary  assemblies.^^ 

B.  A(youPned  Meeting's.  In  the  absence  of  a  prohibitory  rule,  a  meeting 
may  properly  be  adjourned  to  a  future  date  by  those  persons  thereat,  even  though 
they  constitute  less  than  the  required  quorum,  and  notice  of  such  adjourned  meet- 
ing need  not  be  given  where  the  first  meeting  has  been  regularly  called.  At  such 
adjourned  meeting  all  business  may  be  transacted  which  might  have  been  brought 
before  the  original  meeting,  the  former  being  regarded  as  a  mere  continuation  of 
the  latter.4^ 

V.  Officers  and  committees. 

A.  Election.  The  election  of  officers  is  ordinarily  regulated  by  the  con- 
stitution and  by-laws  of  the  association,^  but  in  the  absence  thereof  common 
parliamentary  rules  control/^ 

B.  Power  to  Bind  Association.  The  powers  and  authorities  of  the  officers 
of  an  association  are  generally  regulated  by  the  constitution  and  by-laws,  in  the 


39.  Ostrom  v.  Greene,  161  N.  Y.  353,  55 
E.  919. 

40.  Kuhl  V.  Meyer,  42  Mo.  App.  474;  St. 
Mary's  Benev.  Assoc.  v.  Lynch,  64  N.  H.  213, 
9  Atl.  98;  Rudolph  t\  Southern  Beneficial 
League,  7  N.  Y.  Suppl.  135,  23  Abb.  N.  Gas. 
(N.  Y.)  199. 

41.  Buck  V.  Spofford,  31  Me.  34. 

42.  Kuhl  V.  Meyer,  42  Mo.  App.  474; 
Fischer  v.  Eaab,  57  How.  Pr.  (N.  Y.)  87. 

43.  People  v.  Young  Men's  Father  Matthew 
Benev.  Soc,  65  Barb.  (N.  Y.)  357. 

44.  Torrey  v.  Baker,  1  Allen  (Mass.)  120; 
St.  Mary's  Benev,  Assoc.  v.  Lynch,  64  N.  H. 
213,  9  Atl.  98;  Rudolph  v.  Southern  Bene- 
ficial League,  7  N.  Y.  Suppl.  135,  23  Abb. 
N.  Gas.  (N.  Y.)  199;  Fischer  v.  Raab,  57 
How.  Pr.  (N.  Y.)  87. 

45.  Ostrom  v.  Greene,  161  N.  Y.  353,  55 
N.  E.  919. 
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46.  Richardson  v.  Francestown  Union  Cong. 
Soc,  58  N.  H.  187 ;  Abels  v.  McKeen,  18  N.  J. 
Eq.  462. 

47.  Ostrom  v.  Greene,  161  N.  Y.  353,  55 
N.  E.  919. 

48.  Grand  Rapids  Guard  v.  Bulkley,  97 
Mich.  610,  57  N.  W.  188;  Strempel  v.  Rubing, 
4  N.  Y.  Suppl.  534,  21  N.  Y.  St.  483. 

Filing  certificate  with  recorder. —  Compli- 
ance with  Ind.  Rev.  Stat.  (1894),  §  5019,  re- 
quiring the  clerk  of  a  lodge  of  Free  Masons, 
within  ten  days  of  the  election  of  trustees,  to 
file  in  the  office  of  the  recorder  a  certificate  of 
their  election,  is  not  a  prerequisite  to  the 
exercise  of  their  duties  by  such  trustees. 
Roberts  v.  Hill,  137  Ind.  215,  36  N.  E. 
843. 

49.  Ostrom  V.  Greene,  161  N.  Y.  353,  55 
N.  E.  919. 
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absence  of  whicli  regard  will  be  had  to  the  objects  of  the  organization  and  the 
manner  in  which  its  affairs  are  conducted,  the  principles  applicable  to  the  ques- 
tion of  agency  being  permitted  to  govern.^  Where  the  officers  act  under  special 
and  limited  powers,  their  acts  must  be  in  strict  conformity  therewith  or  the 
association  will  not  be  bound  thereby .^^ 

C.  Liability —  l.  To  Members.  An  officer  is  liable  to  his  co-members  for  all 
injury  caused  to  the  joint  interest  through  unauthorized  acts  on  his  part  which 
the  society  has  never  ratiiied,^^  as  well  as  where  he  refuses  to  surrender  property 
intrusted  to  him.^^ 

2.  To  Third  Persons.  Aside  from  their  general  liability  as  members,  it  has 
been  held  that  officers  are,  as  a  rule,  personally  responsible  on  contracts  which 
they  have  entered  into,  on  behalf  of  the  association,  with  third  parties,^^  and  this 


50.  Connecticut. —  Davison  v.  Holden,  55 
Conn.  103,  10  Atl.  515,  3  Am.  St.  Rep.  40. 

Georgia. —  Augusta  Amateur  Musical  Club 
V.  Cotton  States  Mechanics',  etc.,  Fair  Assoc., 
50  Ga.  436. 

Iowa. —  Reding  v.  Anderson,  72  Iowa  498, 
34  N.  W.  300. 

Maine. —  Beaman  v.  Whitney,  20  Me.  413; 
Robinson  v.  Robinson,  10  Me.  240. 

Missouri. —  Heath  v.  Goslin,  80  Mo.  310, 
50  Am.  Rep.  505. 

New  Hampshire. —  Dow  v.  Moore,  47  N.  H. 
419. 

NeiD  Yorfc.— Wells  v.  Gates,  18  Barb.  (N.  Y.) 
554;  Fowler  v.  Kennedy,  2  Abb.  Pr.  (N.  Y.) 
347;  Skinner  v.  Dayton,  19  Johns.  (N.  Y.) 
513,  10  Am.  Dec.  286. 

Pennsylvania. —  Ridgely  V.  Dobson,  3  Watts 
&  S.  (Pa.)  118. 

In  the  absence  of  all  authority  on  the  part 
of  the  managers  to  borrow  money  or  increase 
the  capital,  a  ratification  by  them  of  the  pur- 
chase of  property  by  the  president  and  other 
members  is  not  sufficient  to  bind  the  associa- 
tion.   Crum's  Appeal,  66  Pa.  St.  474. 

Power  to  incorporate. —  The  executive  board 
has  no  power  to  convert  the  association  into 
a  corporation,  in  tlie  absence  of  a  provision 
in  the  constitution  or  by-laws  giving  them 
authority  so  to  do  or  of  a  resolution  of  the 
members  to  that  effect.  Rudolph  v.  Southern 
Beneficial  League,  7  N.  Y.  Suppl.  135,  23 
Abb.  N.  Cas.  (N.  Y.)  199;  Southern  Steam 
Packet  Co.  v.  Magrath,  McMull.  Eq.  (S.  C.) 
98. 

51.  Sullivan  v.  Campbell,  2  Hall  (N.  Y.) 
271. 

Action  as  a  board. — When  the  constitution 
provides  that  certain  acts  shall  be  done  by 
and  with  the  authority  of-  the  board  of  di- 
rectors, the  authority  of  the  directors  act- 
ing as  a  board  is  required,  and,  hence,  the 
assent  of  the  individuals  composing  it,  given 
separately,  is  not  sufficient.  Skinner  v.  Day- 
ton, 19  Johns.  (N.  Y.)  513,  10  Am.  Dec.  286; 
Pease  v.  Sandusky  Steamboat  Co.,  1  Ohio  Dec. 
(Reprint)  150,  2  West.  L.  J.  550.  In  Miller 
V.  Chance,  3  Edw.  (N.  Y.)  399,  the  board  of 
directors  consisted  of  eleven  members,  two  of 
whom  were  ex  officio  members,  and  it  was 
hold  that  the  action  of  five  of  the  appointed 
members  was  sufficient  to  bind  the  society, 
under  a  statute  which  permitted  the  board  to 
mortgage  the  realty  of  the  association. 


52.  Boody  v.  Drew,  2  Thonips.  &  C.  (N.  Y.) 
69. 

Ratification  of  unauthorized  acts. —  The  di- 
rectors of  a  union  store  will  not  be  held  ac- 
countable for  losses  occasioned  by  permitting 
sales  on  credit,  selling  at  too  low  a  figure,  de- 
preciation of  the  stock,  or  error  in  estimating 
current  expenses,  the  subject  having  been 
discussed  at  meetings  and  all  the  members, 
in  proportion  to  their  purchases,  having 
shared  in  the  advantage  of  buying  cheaply. 
Henry  v.  Jackson,  37  Vt.  431. 

53.  Gieske  v.  Anderson,  77  Cal.  247,  19 
Pac.  421;  Dennis  v.  Kennedy,  19  Barb.  (N.  Y.) 
517 ;  Strebe  v.  Albert,  1  N.  Y.  City  Ct.  376. 

Objects  of  association  completed. —  Where 
an  association  was  formed  for  the  purpose 
of  providing  a  fund  out  of  which  to  pay  each 
member  drafted  into  the  army  a  certain  sum 
or  to  furnish  him  with  a  substitute,  and,  no 
draft  having  taken  place,  a  resolution  of  the 
society  directed  the  treasurer  to  return  to 
each  member  the  amount  contributed  by  the 
latter  to  the  original  fund,  it  was  held  that 
an  action  for  money  had  and  received  might 
be  maintained  by  a  member  against  the  treas- 
urer to  recover  the  amount  of  a  contribution. 
Koehler  v.  Brown,  2  Daly  (N.  Y.)  78.  But 
see  Murray  v.  McHugh,  9  Cush.  (Mass.)  158, 
where,  an  association  having  been  formed  for 
the  purpose  of  aiding  the  people  of  Ireland 
in  their  struggle  against  England,  the  object 
of  which  failed,  the  plaintiff  brought  an  ac- 
tion to  recover  the  amount  of  his  contribu- 
tion as  money  had  and  received,  and,  it  being 
shown  that  there  were  some  incidental  charges 
and  expenses,  also  losses  by  bad  investment, 
it  was  held  that  the  proper  form  of  action 
must  be  for  an  accounting. 

54.  Iowa. —  Comfort  r.  Graham,  87  Iowa 
295,  54  N.  W.  242.;  Reding  r.  Anderson,  72 
Iowa  498,  34  N.  W.  300. 

Maine. —  Kierstead  v.  Bennett,  93  Me.  328, 
45  Atl.  42. 

Missouri. —  Heath  v.  Goslin,  80  Mo.  310,  50 
Am.  Rep.  505. 

Nciv  Yorlc. —  Bartholomae  v.  Kauffmann, 
47  N.  Y.  Super.  Ct.  552  [affirmed  in  91  N.  Y. 
654];  Lincoln  v.  Crandell,  21  Wend.  (N.  Y.) 
101  ;  McCartee  v.  Chambers,  6  Wend.  (N.  Y.) 
649,  22  Am.  Dec.  556 ;  Sullivan  r.  Campbell, 
2  Hall  (N.  Y.)  271. 

Pennsiilvama. — Eiehbaum  r.  Irons,  6  Watts 
&  S.  (Pa.)  67,  40  Am.  Dec.  540. 
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is  true  unless  the  agreement  itself  clearly  indicates  an  intention  to  look  to  tlie 
association  solely.^^ 

D.  Removal.  In  the  absence  of  a  definite  provision  concerning  the  tenure 
of  office,  an  officer  holds  his  position  merely  at  the  pleasure  of  the  association, 
and  may  be  removed  without  either  cause  or  notice,^^  though  where  such  provi- 
sion exists  it  is  controlling.^^ 

VL  RIGHTS,  POWERS,  AND  LIABILITIES  OF  MEMBERS. 

A.  Rights  in  Associate  Property.  As  a  voluntary  association  has  no  sepa- 
rate entity,  its  property  is  deemed  to  be  in  the  joint  ownership  of  the  members, 
w^ho  have,  consequently,  the  right  to  manage,  control,  and  dispose  of  it  at  their 
pleasure,  subject,  however,  to  the  provisions  and  stipulations  of  the  contract 
under  which  it  is  held,  as  contained  in  the  constitution,  by-laws,  or  other  rules 
and  regulations  adopted  by  the  society .^^ 

B.  Power  to  Bind  Association  —  l.  Single  Member.  In  the  absence  of 
authority  specially  conferred,  a  single  member  has  no  power  to  bind  the 
association.^^ 

2.  Majority  of  Members.  A  majority  of  members,  however,  possess  authority 
to  control  the  action  of  the  association  as  to  all  matters  within  the  scope  of  the 
objects  for  which  the  association  was  formed,  whether  such  objects  are  mentioned 
in  the  articles  of  association  or  are  necessarily  implied  therefrom.^ 

C.  Liability  of  Members— l.  For  Debts  of  Association  —  a.  In  GeneraL 


South  Dakota. —  Winona  Lumber  Co.  t'. 
Church,  6  S.  D.  498,  62  N.  W.  107. 

Wisconsin. —  Fredendall  v.  Taylor,  23  Wis. 
538,  99  Am.  Dec.  203. 

England. —  Doubleday  v.  Muskett,  7  Bing. 
110,  9  L.  J.  C.  P.  0.  S.  35,  4  M.  &  P.  750,  20 
E.  C.  L.  58;  CuUen  v.  Queensberry,  1  Bro. 
Ch.  101. 

The  principle  is  well  stated  by  Paine,  J.,  in 
Fredendall  v.  Taylor,  23  Wis.  538,  540,  99 
Am.  Dec.  203,  when  he  observes:  "  It  is  con- 
ceded that  the  State  Fireman's  Association 
was  not  incorporated  at  this  time,  and  had 
no  legal  existence,  so  that  it  could  contract  or 
be  sued  as  such.  And  where  such  is  the  case, 
a  committee  which  assumes  to  contract  for 
services  for  such  an  irresponsible,  intangible 
association,  must  become  personally  liable, 
else  there  is  no  liability  whatever.  One  pro- 
fessing to  act  as  agent,  if  he  does  not  bind 
his  principal,  binds  himself.  ...  And  it  can 
make  no  difference  that  the  reason  why  he 
does  not  bind  his  principal,  is  because  the 
principal  for  whom  he  professes  to  act  has  no 
existence." 

55.  Dow  V.  Moore,  47  N.  H.  419. 

56.  Ostrom  v.  Greene,  161  N.  Y.  353,  55 
N.  E.  919. 

The  action  of  members  will  not  be  sustained 
where  such  members,  having  withdrawn  from 
a  regular  meeting  merely  on  account  of  oppo- 
sition to  the  duly  elected  officers,  met  and 
passed  a  resolution  expelling  the  latter  from 
office,  and  constituting  themselves  their  suc- 
cessors. McCallion  v.  Hibernia  Sav.,  etc.,  Soc, 
70  Cal.  163,  12  Pac.  114.  But,  when  officers 
themselves  secede,  with  no  intention  of  further 
continuing  to  hold  their  positions,  the  re- 
maining members,  though  a  minority  of  the 
old  association,  are  at  liberty  to  consider  the 
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offices  vacant  and  fill  the  same  by  election. 
McFadden  v.  Murphy,  149  Mass.  341,  21  N.  E. 
868. 

57.  Whitty  v.  McCarthy,  20  R.  I.  792,  36 
Atl.  129. 

58.  Ahlendorf  v.  Barkons,  20  Ind.  App. 
656,  50  N.  E.  887;  Torrey  v.  Baker,  1  Allen 
(Mass.)  120;  Duke  v.  Fuller,  9  N.  H.  536,  32 
Am.  Dec.  392. 

Rights  of  suspended  members. — Where,  un- 
der the  constitution  and  by-laws,  all  mem- 
bers in  good  standing  had  sole  control  of  the 
funds,  an  assignment  of  the  property  of  the 
association,  executed  pursuant  to  a  vote  at 
a  regular  meeting  by  all  the  members  in  good 
standing,  will  be  sufficient  to  vest  complete 
title  thereto  in  the  assignee.  While  suspended 
members  who  had  the  right  to  be  reinstated 
on  payment  of  arrearages  of  dues  may  have 
had  a  contingent  interest  in  the  funds,  they 
were  not  necessary  parties  to  the  assignment. 
Brown  v.  Stoerkel,  74  Mich.  269,  41  N.  W. 
921,  3  L.  R.  A.  430. 

59.  Burt  V.  Lathrop,  52  Mich.  106,  17  N.  W. 
716;  Ostrom  v.  Greene,  161  N.  Y.  353,  55 
N.  E.  919;  Skinner  v.  Dayton,  19  Johns. 
(N.  Y.)  513,  10  Am.  Dec.  286.  , 

60.  Manning  v.  Shoemaker,  7  Pa.  Super, 
Ct.  375;  Horton  v.  Chester  Baptist  Church, 
34  Vt.  309;  Penfield  v.  Skinner,  11  Vt. 
296. 

Funds  cannot  be  diverted  to  foreign  Use.— 

A  majority  of  the  members  of  an  association 
formed  for  the  purpose  of  freeing  a  city  ward 
from  a  conscription  cannot,  after  the  war  has 
ceased  and  all  danger  of  a  draft  removed,  de- 
vote the  surplus  left  in  the  treasury  to  the 
establishment  of  a  dispensary,  the  funds  not 
having  been  contributed  for  any  such  purpose. 
Abels  v:  McKeen,  18  N.  J.  Eq.  462. 
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Each  member  of  an  association  is  liable  for  the  debts  thereof  incurred  during 
his  period  of  membersliip,^^  and  which  have  been  necessarily  contracted  for  the 
purpose  of  carrying  out  the  objects  for  which  the  association  was  formed.^^ 

b.  Dehors  Associate  Scope.  If  the  debt  is  contracted  in  a  transaction  entirely 
dehors  the  scope  of  the  association,  only  those  members  who  assent,  participate, 
or  ratify,  are  liable.^ 


61.  Connecticut. —  Bennett  v.  Lathrop,  71 
Conn.  613,  42  Atl.  634,  71  Am.  St.  Rep.  222; 
Lawler  v.  Murphy,  58  Conn.  294,  20  Atl.  457, 
8  L.  R.  A.  113;  Davison  v.  Holden,  55  Conn. 
103,  10  Atl.  515,  3  Am.  St.  Rep.  40. 

Illinois. —  Hodgson  v.  Baldwin,  65  111.  532. 

loiva. —  Reding  v.  Anderson,  72  Iowa  498, 
34  N.  W.  300;  Lewis  v.  Tilton,  64  Iowa  220, 
19  N.  W.  911,  52  Am.  Rep.  436. 

Louisiana. —  English  v.  Wall,  12  Rob.  (La.) 
132;  Lynch  v.  Postlethwaite,  7  Mart.  (La.) 
69,  12  Am.  Dee.  495. 

Mame.~  Chick  v.  Trevett,  20  Me.  462,  37 
Am.  Dec.  68. 

iI/is50MW.— Heath  v.  Goslin,  80  Mo.  310,  50 
Am.  Rep.  505. 

Islew  York. —  Troy  Iron,  etc.,  Factory  v. 
Corning,  45  Barb.  (N.  Y.)  231;  Wells  v. 
Gates,  l8  Barb.  (N.  Y.)  554;  Fowler  v.  Ken- 
nedy, 2  Abb.  Pr.  (N.  Y.)  347. 

Pennsylvania. —  Hess  v.  Werts,  4  Serg.  &  R. 
(Pa.)  356. 

South  Dakota. —  Winona  Lumber  Co.  v. 
Church,  6-S.  D.  498,  62  N.  W.  107. 

United  States. —  In  re  Mendenhall,  17  Fed. 
Cas.  No.  9,425,  9  Nat.  Bankr.  Reg.  497. 

Enqland. —  Maudslay  v.  Le  Blanc,  2  C.  &  P. 
409,  12  E.  C.  L.  643 ;  Keasley  v.  Codd,  2  C.  &  P. 
408,  12  E.  C.  L.  643. 

Grounds  of  liability. —  In  Lewis  v.  Tilton, 
64  Iowa  220,  223,  19  N.  W.  911,  52  Am.  Rep. 
436,  Seevers,  J.,  said :  "  It  is  immaterial 
whether  they  be  so  held  because  they  held 
themselves  out  as  agents  for  a  principal  that 
had  na  existence,  or  on  the  ground  that  they 
must,  under  the  contract,  be  regarded  as  prin- 
cipals, for  the  simple  reason  that  there  is  no 
other  principal  in  existence." 

Intent  of  members  immaterial. —  In  Lawler 
V.  Murphy,  58  Conn.  294,  313,  20  Atl.  457,  8 
L.  R.  A.  113,  Seymour,  J.,  said:  "Individual 
members  of  an  unincorporated  association  are 
liable  for  contracts  made  in  the  name  of  the 
association,  without  regard  to  the  question 
whether  they  so  intended  or  so  understood 
the  law,  and  even  if  the  other  party  con- 
tracted in  form  with  the  association  and  was 
ignorant  of  the  names  of  the  individual  mem- 
bers composing  it."  To  same  effect  see  Ben- 
nett V.  Lathrop,  71  Conn.  613,  42  Atl.  634,  71 
Am.  St.  Rep.  222. 

Exemption  clause  in  articles. —  The  eleventh 
article  of  an  association  known  as  the  Union 
Bank  of  Georgetown  provided  that  every  per- 
son dealing  with  it  "  disavows  having  re- 
course, on  any  pretence  whatever,  to  the  per- 
son, or  separate  property  of  any  present  or 
future  member  of  this  company."  This,  it 
was  held,  did  not  prevent  a  laborer  from  re- 
covering against  the  individual  members. 
Davis  r.  Beveiiy,  2  Croncli  C.  C.  (U.  S.)  35, 
7  Fed.  Cas.  No."  3,627.  So,  too,  the  individual 
members  of  an  association  are  personally  re- 


sponsible for  the  amount  of  certain  promis- 
sory notes,  illegally  issued,  containing,  in  ad- 
dition to  the  promise  to  pay,  a  stipulation 
that  such  notes  were  to  be  met  from  "  their 
joint  funds,  according  to  their  articles  of 
association,"  even  though  such  articles  con- 
tain a  provision  exempting  the  members  from 
liability.  Hess  v.  Werts,  4  Serg.  &  R.  (Pa.) 
356. 

Death  or  withdrawal  of  other  members. — 

The  death  or  withdrawal  of  a  member  of  the 
association  does  not  affect  the  liability  of 
those  who  remain  for  the  debts  of  the  organi- 
zation when  it  was  not  designed  that  the 
death  or  withdrawal  should  have  such  an  ef- 
fect, the  organization  being  intended  to  be 
perpetual.  Troy  Iron,  etc..  Factory  v.  Corn- 
ing, 45  Barb.  (N.  Y.)  231;  Tenney  v.  New 
England  Protective  Union,  37  Vt.  64.  If, 
however,  an  association  is  insolvent,  it  may 
refuse  to  accept  the  surrender  of  a  certificate 
of  membership  and  insist  that  the  holder  pay 
his  proportion  of  the  loss.  Stimson  v.  Lewis, 
36  Vt.  91. 

Shipping  associations. —  Certain  shippers 
on  Lake  Ontario  formed  an  association  with 
the  owners  of  canal-boats  running  between 
Albany  and  Oswego  for  the  transportation  of 
merchandise  between  the  city  of  New  York 
and  certain  ports  on  the  St.  Lawrence  river 
and  Lake  Ontario.  Plaintiff  shipped  certain 
goods  from  the  city  of  New  York  directed  to 
Ogdensburg,  and  they  were  lost  on  the  lake 
passage  after  leaving  Oswego.  The  members 
cf  the  association  were,  it  was  held,  jointly 
liable  for  the  value  of  the  goods,  though  the 
owners  of  the  canal-boats  had  no  interest  in 
the  vessels  on  the  lake.  Slocum  v.  Fairchild, 
7  Hill  (N.  Y.)  292. 

62.  Mississippi. —  Lake  v.  Munford,  4  Sm. 
&  M.  (Miss.)  312. 

Nebraska. —  Hornberger  v.  Orchard,  39 
Nebr.  639,  58  N.  W.  425. 

Netv  York. —  Fuller  i\  Rowe,  57  N.  Y.  23. 

Pennsylvania. —  Rhoads  v.  Fitzpatrick,  166 
Pa.  St.  294,  36  Wklv.  Notes  Cas.  (Pa.)  48, 
31  Atl.  79. 

Tennessee. —  Barry  v.  Nuckolls,  2  Humphr. 
(Tenn.)  324. 

Except  by  express  contract,  based  on  good 
consideration,  which  must  be  alleged  and 
proved,  a  member  is  not  liable  for  debt:^  con- 
tracted before  his  membership.  Hornberger 
V.  Orchard,  39  Nebr.  630,  58  N.  W.  425. 

63.  McCabe  r.  Goodfollow,  133  N.  Y.  89, 
30  N.  E.  7>28,  44  N.  Y.  St.  253,  17  L.  R.  A. 
204  [revcrsinq  15  N.  Y.  Suppl.  '377,  39  N.  Y. 
St.  941,  21  N.  Y.  Civ.  Proc.  65]  :  Devoss  r. 
Gray,  22  Ohio  St.  159:  Ash  v.  Guie,  97  Pa. 
St.  493,  39  Am.  Rep.  818. 

64.  Rav  r.  Powers,  134  iMass.  22:  Volsfer 
r.  Ray,  131  Mass.  439:  Newell  v.  Borden.  128 
Mass.  31;  Devoss  v.  Gray,  22  Ohio  St.  159; 
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2.  For  Torts  of  Association.  A  member  is  responsible  for  tortious  acts  com- 
mitted by  the  association  when  it  can  fairly  be  assumed  that  they  were  within 
the  scope  of  the  purposes  for  which  the  organization  was  formed.^ 

VII.  ACTIONS  BY  AND  AGAINST  ASSOCIATIONS. 

A.  In  General — l.  By  Association  —  a.  In  General  —  (i)  In  Names  of 
Individual  Members.  An  association  being  only  a  collection  of  individuals,  it 
could  not,  at  common  law,  sue  by  its  own  name,^^  and  an  action  brought  by 
such  an  association  was  necessarily  brought  in  the  names  of  all  the  individual 
members.^^ 

(ii)  By  One  or  Mobe — (a)  As  Trustees.  A  modification  of  the  common- 
law  rule,  however,  introduced  by  equity  in  the  interest  of  practical  convenience 
and  now  generally  recognized,  allows  suits  to  be  brought  by  one  or  more  mem- 
bers for  the  use  and  benefit  of  all ;    but  it  has  been  held  that,  in  order  that  a 


Ash  V.  Guie,  97  Pa.  St.  493,  39  Am.  Rep.  818. 
See  also  Sizer  v.  Daniels,  66  Barb.  (N.  Y.) 
426,  433,  wherein  Mullin,  P.  J.,  said:  "  There 
are  ea«es,  doubtless,  in  which  the  act  done  is 
so  clearly  in  furtherance  of  the  objects  for 
which  the  association  was  organized  that  all 
will  be  presumptively  bound  by  it.  When 
such  is  not  the  case,  consent  or  ratification 
must  be  proved." 

Members  of  a  college  class  voting,  or  assent- 
ing to  the  vote  whereby  the  publication  of  a 
class  book  was  ordered,  are  personally  liable 
for  the  expense  at  the  suit  of  one  who  prints 
it  under  a  contract  with  a  member  of  the 
class,  alleged  to  be  the  business  manager  of 
the  publication.  Willcox  v.  Arnold,  162  Mass. 
577,  39  N.  E.  414. 

Determinate  membership  necessary. —  Mem- 
bers of  an  association  can  be  held  liable  to 
contribution  in  equity  for  debts  and  expenses 
authorized  at  meetings  of  the  association  only 
where  it  ajppears  that  the  association  is  one 
with  a  determinate  membership  differentiated 
from  the  general  public,  and  that  the  meet- 
ings authorizing  the  expenditure  were  lim- 
ited in  participation  to  such  members.  Che- 
ney V.  Goodwin,  88  Me.  563,  34  Atl.  420. 

65.  Blacklisting. —  Members  of  a  merchants' 
protective  association  are  responsible  in  an  ac- 
tion for  libel  on  account  of  its  acts  in  wrong- 
fully publishing  plaintiff's  name,  in  a  black- 
list as  one  who  refused  to  pay  his  honest 
debts.  White  v.  Parks,  93  Ga.  633,  20  S.  E. 
78  ;  Muetze  v.  Tuteur,  77  Wis.  236,  46  N.  W. 
123,  20  Am.  St.  Rep.  115,  9  L.  R.  A.  86. 

Boycotting. — Where  an  association  efltects 
a  withdrawal  of  patronage  by  means  of  a  co- 
ercive by-law  imposing  a  fine  or  penalty  for 
its  violation,  the  members  are  liable  as  for 
an  unlawful  conspiracy.  April  v.  Baird,  32 
N.  Y.  App.  Div.  226,  52  N.  Y.  Suppl.  973,  28 
N.  Y.  Civ.  Proc.  29;  Boutwell  v.  Marr,  71  Vt. 
1,  42  Atl.  607,  76  Am.  St.  Rep.  746,  43  L.  R.  A. 
803. 

Personal  injuries. —  In  Vredenburg  v.  Behan, 
33  La.  Ann.  627,  it  was  held  that  members  of 
an  unincorporated  rifle  club  were  responsible 
for  keeping  a  ferocious  bear  which  broke  loose 
and  killed  plaintiff's  husband,  and  the  mere 
fact  that  some  of  them  had  no  knowledge  that 
the  bear  was  kept  on  the  association  grounds 
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was  insufficient  to  exempt  them  from  liabil- 
ity. 

66.  Detroit  Schuetzen  Bund  v.  Detroit  Agi- 
tations Verein,  44  Mich.  313,  6  N.  W.  675,  38 
Am.  Rep.  270. 

67.  FZoH(Za.— Richardson  v.  Smith,  21  Fla. 
336. 

Indiana. —  Mackenzie  v.  Edinburg  Bd. 
School  Trustees,  72  Ind.  189. 

Iowa. —  Pipe  v.  Bateman,  1  Iowa  369 ; 
Nightingale  v.  Barney,  4  Greene  (Iowa)  106. 

Louisiana. —  Workingmen's  Accommodation 
Bank  v.  Converse,  29  La.  Ann.  369;  Soller  v. 
Mouton,  3  La.  Ann.  541. 

Maine. — McGreary  v.  Chandler,  58  Me.  537. 

Maryland. —  Mears  v.  Moulton,  30  Md.  142. 

iSleio  York. —  Williams  v.  Michigan  Bank,  7 
Wend.  (N.  Y.)  539. 

United  States. —  Metal  Stamping  Co.  v. 
Crandall,  17  Fed.  Cas.  No.  9,493c,  18  Off. 
Gaz.  1531. 

England. — Lloyd  v.  Loaring,  6  Ves.  Jr.  773. 

68.  California. —  Gieske  v.  Anderson,  77 
Cal.  247,  19  Pac.  421. 

Iowa. —  Laughlin  v.  Greene,  14  Iowa  92 ; 
Keller  v.  Tracy,  11  Iowa  530;  Pipe  v.  Bate- 
man, 1  Iowa  369 ;  McConnell  v.  Gardner, 
Morr.  (Iowa)  272. 

Massachusetts. —  Snow  v.  Wheeler,  113 
Mass.  179;  Birmingham  v.  Gallagher,  112 
Mass.  190. 

Neio  York. —  Dennis  v.  Kennedy,  19  Barb. 
(N.  Y.)  517;  Bloete  v.  Simon,  12  N.  Y.  Civ. 
Proc.  114,  19  Abb.  N.  Cas.  (N.  Y.)  88. 

North  Carolina. —  Marshall  v.  Lovelass,  1 
N.  C.  325. 

Oregfon.— Liggett  v.  Ladd,  17  Oreg.  89,  21 
Pac.  133. 

Pennsylvania. —  Liederkranz  Singing  Soc.  V. 
Germania  Turn- Verein,  163  Pa.  St.  265,  29 
Atl.  918,  43  Am.  St.  Rep.  798. 

United  States. —  Beatty  v.  Kurtz,  2  Pet. 
(U.  S.)  566,  7  L.  ed.  521.' 

England. —  Lloyd  v.  Loaring,  6  Ves.  Jr. 
773. 

Making  remaining  members  defendants. — 

In  cases  of  voluntary  associations  equity  will 
not  sustain  a  bill  filed  by  a  portion  of  the 
members  unless  the  others  are  made  defend- 
ants.   Whitney  v.  Mayo,  15  111.  251. 
Death  of  members  pending  suit. —  It  is  im- 
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suit  may  be  brought  in  this  form,  it  must  appear  that  the  members  of  the  associa- 
tion have  such  a  common  interest  that,  were  they  all  before  the  court,  they  would 
be  entitled  to  bring  the  action  in  their  individual  names.*^ 

(b)  As  Owner  of  Res  or  Person  With  Whom  Contract  Was  Made.  Where 
the  cause  of  action  has  vested  in  one  or  more  of  the  officers,  suit  may  be  brought 
in  the  name  of  the  individual  holder  or  holders  of  the  title  to  the  res  in  contro- 
versy, or  with  whom  the  agreement  sued  upon  was  made."^^ 

b.  Statutory  Regulations.  In  some  of  the  states,  moreover,  statutes  have 
been  passed  providing  that  actions  may  be  brought  by  the  association,  either 
in  its  own  name''^  or  in  the  name  of  one  or  more  of  its  officers These  statutes 
have  been  held  to  apply  to  foreign  associations."^^ 

2.  Against  Association.  Similarly,  in  absence  of  statutory  provisions,  suits 
against  associations  should  be  brought  against  the  individual  members ;    but  by 


material  that  while  such  suit  Avas  pending  the 
number  of  members  was  reduced  to  less  than 
a  quorum,  as  the  right  of  the  association  to 
sue  in  this  form  must  be  determined  by  its 
status  when  the  action  was  brought.  Lilly  v. 
Tobbein,  (Mo.  1890)  13  S.  W.  1060;  Kuehl 
V.  Mever,  50  Mo.  App.  648. 

69.  '  Habicht  v.  Pemberton,  4  Sandf.  (N.  Y.) 
657. 

70.  Corbett  v.  Schumacker,  83  111.  403; 
Msirtin  v.  Dryden,  6  111.  187;  Waugh  v.  An- 
del,  21  111.  App.  389 ;  Whitcomb  v.  Smart,  38 
Me.  264;  Kuehl  v.  Meyer,  50  Mo.  App.  648; 
Sangston  v.  Gordon,  22  Gratt.  (Va.)  755. 

Action  by  holder  of  legal  title  to  realty. — 
An  action  to  collect  a  subscription  to  enable 
a  designated  committee  to  erect  one  building 
and  repair  another  was  held  to  be  properly 
brought  in  the  name  of  the  official  in  whom 
was  vested  the  title  to  the  real  estate  sought 
to  be  improved  by  the  fund  subscribed.  Egan 
r.  Bonacum,  38  Nebr.  577,  57  N.  W.  288. 

Suit  by  acting  treasurer. —  The  constitu- 
tion of  an  association  providing  that  the 
treasurer  should  have  the  custody  of  its  per- 
sonalty, it  was  held  that  an  acting  treasurer, 
who  had  not  been  elected,  was  not  competent 
to  sue,  although  the  original  appointee  had 
gone  out  of  office.  Dwelle  v.  Plummer,  5 
Colo.  App.  113,  37  Pac.  947. 

71.  Powhatan  Steamboat  Co.  v.  Potomac 
Steamboat  Co.,  36  Md.  238. 

Illegal  association. —  But  the  above  pro- 
vision does  not  apply  to  an  association  formed 
for  an  illegal  purpose  or  for  a  purpose  against 
public  policy.  Hence,  an  organization  created 
for  the  purpose  of  controlling  the  price  of 
brick,  in  the  interest  of  its  members,  will  not 
be  permitted  to  sue  in  the  name  adopted  for 
the  transaction  of  its  business,  though  an  ac- 
tion may  be  brought  by  the  individual  mem- 
bers. Jackson  v.  Akron  Brick  Assoc.,  53  Ohio 
St.  303,  41  N.  E.  257,  57  Am.  St.  Rep.  637, 
35  L.  R.  A.  287. 

72.  Thus,  under  N.  Y.  Code  Civ.  Proc. 
§  1919,  the  president  or  treasurer  of  an  un- 
incorporated association  consisting  of  seven 
or  more  persons  is  permitted  to  bring  an  ac- 
tion or  special  proceeding  "  to  recover  any 
property  or  upon  any  cause  of  action  for  or 
upon  which  all  the  associates  may  maintain 
such  an  action  or  special  proceeding  by  rea- 
son of  their  interest  or  ownership  therein. 


either  jointly  or  in  common."  Ostrom  v. 
Greene,  161  N.  Y.  353,  55  N.  E.  919;  Tibbetts 
V.  Blood,  21  Barb.  (N.  Y.)  650;  McGlynn  v. 
Post,  21  Abb.  N.  Cas.  (N.  Y.)  97;  Masterson 
V.  Botts,  4  Abb.  Pr.  (N.  Y.)  130;  Briden- 
beker  v.  Hoard,  32  How.  Pr.  (N.  Y.)  289. 

Composition  of  association. —  The  statute 
does  not  apply  to  an  association  composed, 
not  of  legal  or  natural  persons,  but  of  other 
unincorporated-  societies.  Ruhl  v.  Ware,  56 
N.  Y.  Super.  Ct.  473,  4  N.  Y.  Suppl.  624,  22 
N.  Y.  St.  423. 

Cause  of  action  must  vest  in  association. — 
In  order  that  the  statute  may  apply  the  cause 
of  action  must  vest  in  the  association  as  such. 
It  is  not  sufficient  that  the  property  sued  for 
belongs  severally  to  the  members.  Corning 
V.  Greene,  23  Barb.  (N.  Y.)  33. 

Situs  of  action. —  Under  the  foregoing  stat- 
ute, the  situs  of  the  action  is  to  be  regarded 
as  fixed  by  the  residence  of  the  officer  bringing 
suit.  Brooks  v.  Dinsmore,  15  Daly  (N.  Y.) 
428,  8  N.  Y.  Suppl.  103,  28  N.  Y.  St.  421,  18 
N.  Y.  Civ.  Proc.  98;  Bacon  V.  Dinsmore,  42 
How.  Pr.  (N.  Y.)  368. 

73.  Clancy  v.  Terhune,  1  N.  Y.  City  Ct. 
239;  King  v.  Nichols,  2  Ohio  Dec.  (Reprint) 
564,  4  West.  L.  J.  25. 

74.  Connecticut. —  Davison  v.  Holden,  55 
Conn.  103,  10  Atl.  515,  3  Am.  St.  Rep.  40. 

Maine. —  Robinson  v.  Robinson,  10  Me.  240. 

'New  York. —  Hanke  v.  Cigar  Makers'  Inter- 
national Union,  27  Misc.  (N.  Y.)  529,  58 
IsT.  Y.  Suppl.  412;  Schwartz  v.  Wechler,  2 
Misc.  (N.  Y.)  67,  20  N.  Y.  Suppl.  861,  49 
N.  Y.  St.  145,  23  N.  Y.  Civ.  Proc.  21,  29  Abb. 
K  Cas.  (N.  Y.)  332;  Hudson  v.  Spaldinjj,  6 
N.  Y.  Suppl.  877,  25  N.  Y.  St.  256;  Williams 
V.  Michigan  Bank,  7  Wend.  (N.  Y.)  539. 

O^io.— Gigdon  v.  Gardner,  2  Ohio  Cir.  Ct. 
340. 

United  States. —  American  Steel,  etc.,  Co.  v. 
Wire  Drawers',  etc.,  Union  Nos.  1  &■  2,  90 
Fed.  598. 

An  apparent  member,  whose  name  was 
signed  to  the  articles  of  association  without 
authority,  may  properly  be  omitted  as  a  de- 
fendant.' Boyd  r.  Merriell,  52  111.  151. 

Where  it  is  impracticable  or  inconvenient 
to  join  all  the  members,  it  is  not  nocossnrv  to 
make  all  the  members  parties,  but  it  is  enough 
if  so  many  be  made  parties  as  to  insure  a 
fair  and  honest  trial.    Gorman  r.  Russell.  14 
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statute  in  some  states  an  association  may  be  sued  by  its  association  name,'^^  while 
in  others  the  action  may  be  brought  against  one  or  more  designated  officers.'^^ 

B.  Between  Association  arid  Members.  As  the  common  law  considered 
an  association  wholly  in  the  light  of  a  partnership,  the  organization  could  neither 
sue  nor  be  sued  at  law  by  a  member ;  "'■'^  but,  by  statute,  such  actions  are  per- 


Cal.  531^  yan  Houten  v.  Pine,  36  N.  J.  Eq. 
133.  But  see  Davison  v.  Holden,  55  Conn. 
103,  10  Atl.  515,  3  Am.  St.  Rep.  40,  wher^^in 
Pardee,  J.,  said:  "A  suit  may  be  instituted 
against  them  [the  members]  as  individuals, 
as  at  common  law,  if  the  plaintiff  will  take 
the  risk  of  naming  all  and  of  naming  them 
correctly.  If  he  names  only  a  part  of  those 
who  should  be  named,  a  plea  in  abatement 
may  be  interposed,  specifying  omitted  names ; 
if  no  such  plea  is  interposed  those  who  are 
named  are  properly  sued  and  must  submit  to 
judgment." 

Members  not  served. — Where  suit  was 
brought  against  the  members  of  an  association 
and  only  one  was  served  with  process,  issue 
was  joined,  and  trial  had  at  which  defend- 
ant's subscription  to  the  articles  of  associa- 
tion was  proved,  it  was  held  that  plaintiff  was 
under  no  obligation  to  prove-  the  signatures 
of  the  other  members.  Ridgely  v.  Dobson,  3 
Watts  &  S.  (Pa.)  118. 

Where  one  of  the  defendants  was  defaulted, 
the  remainder  appearing  and  denying  liabil- 
ity,' and  plaintiff  proved  on  the  trial  that  the 
colQtract  sued  upon  was  made  by  the  associa- 
tion and  that  the  answering  defendants  were 
members,  it  was  held  not  necessary  to  prove 
that  the  defaulting  defendant  was  likewise  a 
member.  Downing  v.  Mann,  3  E.  D.  Smith 
(N.  Y.)  36,  9  How.  Pr.  (N.  Y.)  204. 

Delaying  suit  to  determine  ultimate  liabil- 
ity.—  In  an  action  on  a  promissory  note 
signed  by  the  managing  agent  of  the  associa- 
tion, certain  defendants  filed  a  cross-complaint 
against  plaintiff  and  those  of  the  defendants 
who  had  held  the  position  of  directors,  set- 
ting up  that  the  goods  had  been  bought  on 
credit,  in  violation  of  articles  of  association, 
and  asking  that,  if  judgment  were  recovered, 
execution  might  be  first  directed  against  the 
property  of  the  directors.  The  court,  however, 
declined  to  delay  the  relief  to  Avhich  plaintiff 
was  entitled  pending  an  inquiry  to  ascertain 
which  of  the  defendants,  as  between  them- 
selves, was  primarily  liable  for  the  debt. 
Manning  v.  Gasharie,  27  Ind.  399. 

75.  Huth  v.  Humboldt  Stamm  No.  153,  61 
Conn.  227,  23  Atl.  1084;  Davison  X).  Holden, 
55  Conn.  103,  10  Atl.  515,  3  Am.  St.  Rep.  40; 
Fox  V.  Naramore,  36  Conn.  376;  Cornfield  v. 
Order  Brith  Abraham,  64  Minn.  261,  66  N.  W. 
970;  Mayer  v.  Journeymen  Stonecutters'  As- 
soc., 47  N.  J.  Eq.  519,  20  Atl.  492. 

Effect  of  incorporation  pending  action. —  It 
has  been  held  that  where  the  association  has 
subsequently  become  incorporated,  an  amend- 
ment will  not  be  permitted  substituting  the 
title  of  the  corporation  for  that  of  the  asso- 
ciation. Marsh  River  Lodge,  F.  &'A.  M.  v. 
Brooks,  61  Me.  585.  But  see  Lilly  v.  Tob- 
bein,  (Mo.  1890)  13  S.  W.  1060,  intimating 
a  contrary  rule. 
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76.  Cohn  V.  Borst,  36  Hun  (N.  Y.)  562. 
See  also  Fitzpatrick  v.  Rutter,  160  111.  282, 
43  N.  E.  392;  Camden,  etc.,  R.  Co.  v.  Pennsyl- 
vania Guarantors,  59  N.  J.  L.  328,  35  Atl. 
796. 

Only  designated  officers  may  be  sued. — 
N.  Y.  Code  Civ.  Proc.  §  1919,  permits  the 
maintenance  of  an  action  or  special  proceed- 
ing against  the  president  or  treasurer  of  an 
association  composed  of  seven  or  more  mem- 
bers upon  any  cause  of  action  for  which  the 
plaintifi'  could  have  proceeded  against  all  the 
associates,  and  suit  against  the  president,  sec- 
retary, and  treasurer  is  improperly  brought. 
Schmidt  v.  Gunther,  5  Daly  (N.  Y.) 
452. 

Joinder  of  members  not  necessary. —  It  is 
sufficient  to  bring  the  action  against  the  presi- 
dent of  the  association  as  such,  and  it  is  not 
necessary  to  make  the  members  additional 
parties.  New  York  Bd.  Fire  Underwriters  v. 
Whipple,  36  N.  Y.  App.  Div.  49,  55  N.  Y. 
Suppl.  188;  Olery  v.  Brown,  51  How.  Pr. 
(N.  Y.)  92. 

Joint  liability  must  be  shown. —  But  the 
right  to  sue  the  officer  is  merely  for  the  con- 
venience of  plaintiff  and  in  order  that  he  may 
more  speedily  reach  the  personal  property  of 
the  association.  In  order  to  recover,  he  must 
both  allege  and  prove  that  all  the  members 
are  liable  for  the  claim  either  jointly  or  sev- 
erally. McCabe  Goodfellow,  133  N.  Y.  89, 
30  N.  E.  728,  44  N.  Y.  St.  253,  17  L.  R.  A. 
204  [reversing  15  N.  Y.  Suppl.  377,  39  N.  Y. 
St.  941,  21  N.  Y.  Civ.  Proc.  65]. 

Parol  evidence  is  admissible  in  an  action 
against  the  president  for  the  purpose  of  prov- 
ing that  the  association  consists  of  seven  or 
more  members  when,  on  notice,  defendant 
fails  to  produce  the  constitution  and  by-laws. 
Haden  v.  Clarke,  10  N.  Y.  Suppl.  291,  32  N.  Y. 
St.  478. 

Statutory  remedy  not  exclusive. —  The  mere 
fact  that  the  statute  gives  a  right  to  bring 
suit  against  the  association  by  name  or 
against  a  particular  officer  thereof  will  not 
prevent  the  maintenance  of  an  action  against 
the  individual  members.  Mokelumne,  etc., 
Co.  V.  Knox,  (Cal.  1885)  7  Pac.  415;  David- 
son V.  Knox,  67  Cal.  143,  7  Pac.  413;  Hum- 
bert V.  Abeel,  7  N.  Y.  Civ.  Proc.  417. 

77.  California. — Bullard  v.  Kinney,  10  Cal. 
60. 

Connecticut. —  Huth  v.  Humboldt  Stamm 
No.  153,  61  Conn.  227,  23  Atl.  1084. 

Massachusetts. —  Warren  v.  Stearns,  19 
Pick.  (Mass.)  73. 

New  York. —  McMahon  v.  Rauhr,  47  N.  Y. 
67.  See  also  Troy  Iron,  etc.,  Factory  v.  Corn- 
ing, 45  Barb.  (N.  Y.)  231. 

Vermont.— Cheenj  v.  Clark,  3  Vt.  431,  23 
Am.  Dec.  219. 
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mitted,'^^  and  a  member  is  not  precluded  from  maintaining  an  action  at  law 
against  the  committee  who  ordered  certain  work  to  be  done  by  him  for  the 
association."^^ 

VIIL  TERMINi^TION  OF  ASSOCIATION. 

A.  In  General.  It  has  been  intimated  that  the  existence  of  a  state  of  facts 
sufficient  to  constitute  the  termination  of  an  ordinary  partnership  will  justify  the 
court  in  assuming  that  there  has  been  a  dissolution  of  the  association,  the  same 
principles  applying  in  both  instances,^^  but  such  a  statement  is  scarcely  accurate. 
Thus,  while  dissolution  may  always  be  had  upon  the  unanimous  consent  of  the 
members,^^  unlike  a  partnership,  the  death  of  a  member  will  not  work  the  dissolu- 
tion of  an  association  unless  such  an  intent  appears  to  have  axisted  at  the  time  of 
its  organization,^^  nor  will  the  mere  withdrawal  of  members,  ijysofacto^  be  suffi- 
cient if  it  is  evident  that  the  association  was  designed  to  have  a  continuing  exist- 
ence.^^   The  sole  rule  which  can  be  laid  down  appears  to  be,  therefore,  that  an 


78.  Westcott  i;.  Fargo,  61  N.  Y.  542,  19 
Am.  Rep.  300;  Saltsman  v.  Shults,  14  Hun 
(N.  Y.)  256;  Sander  v.  Edling,  13  Daly 
(N.  Y.)  238;  MeCabe  v.  Goodfellow,  15  N.  Y. 
Suppl.  377,  39  N.  Y.  St.  941,  21  N.  Y.  Civ. 
Proc.  65 ;  Winter  v.  Hamm,  5  N.  Y.  Civ.  Proc. 
194;  Poultney  v.  Bachman,  10  Abb.  N.  Cas. 
(K  Y.)  252;  Fritz  v.  Muck,  62  How.  Pr. 
(N.  Y.)  69;  Mangels  v.  Schoen,  2  N.  Y.  City 
Ct.  192.  But  it  has  been  held  that  the 
Pennsylvania  act  of  April  14,  1838,  section  1, 
allowing,  suits  to  be  brought  by  one  firm 
against  another  though  there  are  members 
common  to  both,  does  not  authorize  the  bring- 
ing of  an  action  by  an  association  against  one 
of  its  members,  the  party  sued  being  named 
both  as  plaintiff  and  defendant.  Scott  v. 
Gunnison,  4  Brewst.  (Pa.)  101. 

79.  Caldicott  v.  Griffiths,  1  C.  L.  R.  715,  8 
Exch.  898,  23  L.  J.  Exch.  54,  22  Eng.  L.  & 
Eq.  527. 

80.  Gorman  v.  Russell,  14  Cal.  531. 

In  case  of  violent  dissensions  and  irrecon- 
cilable dilferences  between  the  members  of  a 
voluntary  association,  judgment  will  be  ren- 
dered at  the  suit  of  one  or  against  all  the 
others,  dissolving  the  society  (Lafond  V. 
Deems,  52  How.  Pr.  (N.  Y.)  41)  ;  but  no  ac- 
tion will  be  entertained  for  such  a  purpose 
upon  mere  proof  of  differences  of  opinion,  bad 
temper,  the  ordinary  disputes  common  to  such 
societies,  nor  upon  proof  of  injuries  or  injus- 
tice sustained  by  one  through  the  vote  or  ac- 
tion of  the  society,  if  he  have  another  rem- 
edy (Fischer  v.  Raab,  57  How.  Pr.  (N.  Y.) 
87'). 

Where  the  association  -unlawfully  expelled 
a  member,  it  has  been  held  that,  while  grounds 
are  afforded  for  subsequent  proceedings  to 
compel  reinstatement,  a  court  of  equity  is 
not  justified  in  decreeing  a  dissolution.  Burke 
V.  Roper,  79  Ala.  138.  But  a  contrary  doc- 
trine was  enunciated  in  Gorman  v.  Russell, 
14  Cal.  531,  where  the  fact  that  the  associa- 
tion had  expelled  a  member  because  he  re- 
fused to  take  an  oath  not  required  by  the 
constitution  and  by-laws,  and  foreign  to  its 
objects,  was  held  sufficient  reason  why  a  dis- 
solution should  be  decreed.  The  association 
afterward  rescinded  its  order  of  expulsion, 
whereupon  (Gorman  v.  Russell,  18  Cal.  688) 


the  court  took  the  view  that  no  cause  then 
existed  why  it  should  be  terminated. 

81.  Alabama. —  Burke  v.  Roper,  79  Ala. 
138. 

California. —  Von  Schmidt  v.  Huntington,  1 
Cal.  55. 

Michigan. —  Brown  v.  Stoerkel,  74  Mich. 
269,  41  N.  W.  921,  3  L.  R.  A.  430;  Butter- 
field  V.  Beardsley,  28  Mich.  412. 

'New  Hampshire. —  Duke  v.  Fuller,  9  N.  H. 
536,  32  Am.  Dec.  392. 

South  Carolina. —  Stemmermann  v.  Lilien- 
thal,  54  S.  C.  440,  32  S.  E.  535. 

England.— Brown  v.  Dale,  9  Ch.  D.  78,  27 
Wkly.  Rep.  149. 

The  methods  pointed  out  by  the  constitu- 
tion or  by-laws  must  be  carefully  observed. 
Hence,  where  it  was  provided  that  no  disso- 
lution could  be  effected  while  ten  members 
were  willing  to  have  the  society  continue  in 
existence,  and  a  special  meeting  was  held  at 
which  less  than  ten  members  voted  against  a 
dissolution,  the  court  took  the  view  that  such 
dissolution  was  invalid  when  the  notice  of 
meeting  failed  to  specify  the  purpose  for 
which  it  was  held.  St.  Mary's  Benev.  Assoc. 
V.  'Lynch,  64  N.  H.  213,  9  Atl.  98. 

82.  Burke  v.  Roper,  79  Ala.  138;  White  v.  ■ 
Brownell,  3  Abb.  Pr.  N.  S.    (N.  Y.)  318; 
Thomas  v.  Ellmaker,  1  Pars.  Eq.  Cas.  (Pa.) 
98  ;  Tenney  ^^  New  England  Protective  Union, 
37  Vt.  64. 

83.  Troy  Iron,  etc..  Factory  r.  Corning,  45 
Barb.  (N.  Y.)  231;  Harper f.  Ravmond,  3 
Bosw.  (N.  Y.)  29;  Swoope  v.  Wakefield,  10 
Pa.  Super.  Ct.  342,  44  Wkly.  Notes  Cas.  (Pa.) 
209.  Even  though  the  seceders,  among  which 
are  included  the  society's  officers,  be  in  the 
majority.  McFadden  v.  Murphv,  149  Mass. 
341,  21  N.  E.  868:  Schiller  Commnnderv 
No.  1,  U.  F.  M.  V.  Jaennichen,  116  Mich.  129, 
74  N.  W.  458. 

Effect  of  incorporation. —  The  mere  fact 
that  a  corporation  is  formed  under  the  same 
name,  for  the  same  purposes,  and  by  many  of 
the  members  of  the  association,  will  not  work 
a  dissolution  of  the  society  where  each  is  dis- 
tinct in  meetings,  officers,  property,  and  other 
incidents,  even  tlioiigh  the  association  had 
voted  to  accept  tlie  charter  and.  in  some  re- 
spects, assumed  to  be  a  corporation,  provided 
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association  is  to  be  regarded  as  dissolved  only  when  the  objects  of  the  society 
have  been  entirely  abandoned  and  the  power  to  resume  business  does  not  exist.^* 
B.  Effect.  As  long  as  the  association  continues  in  existence  and  with  the 
purposes  for  which  it  was  organized  unfulfilled,  its  funds  are  impressed  with  a 
quasi  trust,  terminable  only  by  unanimous  consent  of  the  members ;  but,  upon 
its  dissolution,  the  property  held  by  it  becomes  subject  to  division  among  the 
associates  in  proportion  to  the  amount  contributed  by  each,^^  provided  the  rights 
of  third  parties  have  not  intervened  ^nd  the  association  does  not  partake  of  the. 
nature  of  a  charity.^^  On  the  other  hand,  when  assets  fail  to  equal  debts,  courts 
will  apportion  the  liabilities  among  the  members.^^ 


ASSOILE.    See  Absoile. 

Assorted.    Miscellaneous  ;  of  various  sorts,  kinds,  or  classes.^ 

Assume.    To  take  upon  one's  self ;  ^  to  undertake  ;  to  engage  ;  to  promise  ;  ^ 

to  pretend  to  possess  ;  to  take  in  appearance ;  to  arrogate ;  to  usurp  ;  to  affect ; 

to  pretend  ;  to  presume/ 


it  did,  in  fact,  continue  to  act  as  a  voluntary 
association.  McFadden  v.  Murphy,  149  Mass. 
341,  21  N.  E.  868;  Mason  v.  Finch,  28  Mich. 
282 ;  Rudolph  v.  Southern  Beneficial  League, 
7  N.  Y.  Suppl.  135,  23  Abb.  N.  Cas.  (N.  Y.) 
199. 

84.  Alabama. —  Burke  v.  Roper,  79  Ala. 
138. 

Michigan. —  Butterfield  v.  Beardsley,  28 
Mich.  412. 

Missouri. —  Kuehl  v.  Meyer,  50  Mo.  App. 
648. 

ISleiv  Jersey. —  Grand  Lodge,  K.  P.  v.  Ger- 
mania  Lodge  No.  50,  56  N.  J.  Eq.  63,  38  Atl. 
341 ;  Abels  v.  McKeen,  18  N.  J.  Eq.  462. 

'New  York. —  Koehler  v.  Browni,  2  Daly 
(N.  Y.)  78. 

Effect  of  provision  for  holding  oyer  of 
officers. — An  association  of  Free  Masons  in 
1836  disposed  of  their  hall,  furniture,  and 
equipment  pursuant  to  a  vote  of  the  chapter. 
For  twenty-three  years  it  held  no  meetings, 
elected  no  officers,  performed  no  acts  as  an 
association  and,  in  fact,  ceased  to  have  any 
visible  existence.  It  was  held  that  the  so- 
ciety, had  ceased  to  exist,  although  one  of  its 
rules  provided  that  its  officers  should  hold 
over  until  their  successors  were  elected. 
Strickland  v.  Prichard,  37  Vt.  324. 

85.  Alabama. —  Burke  v.  Roper,  79  Ala. 
138. 

Michigan. —  Butterfield  v.  Beardsley,  28 
Mich.  412. 

New  Jersey. —  Abels  v.  McKeen,  18  N.  J. 
Eq.  462. 

New  York. —  Koehler  v.  Brown,  2  Daly 
(N.  Y.).  78. 

England. — In  re  Printers',  etc.,  Soc.,  [1899] 
2  Ch.  184,  68  L.  J.  Ch.  537,  47  Wkly.  Rep. 
619;  In  re  Jones,  [1898]  2  Ch.  83,  67  L.  J. 
Ch.  504,  78  L.  T.  Rep.  N.  S.  639 ;  In  re  Rus- 
sell Literary,  etc.,  Inst.,  [1898]  2  Ch.  72,  67 
L.  J.  Ch.  41,  78  L.  T.  Rep.  N.  S.  588. 

86.  Matter  of  Proprietors  New  South 
•Meeting  House,  13  Allen  (Mass.)  497;  Duke 
V.  Fuller,  9  N.  H.  536,  32  Am.  Dec.  392; 
Grand  Lodge,  K.  P.  n.  Gcrmania  Lodge  No.  50, 
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56  N.  J.  Eq.  63,  38  Atl.  341 5  Thomas  v.  Ell- 
maker,  1  Pars.  Eq.  Cas.  (Pa.)  98. 

Thus,  funds  of  a  lodge,  accumulated  pur- 
suant to  a  by-law  providing  for  their  use  "  for 
the  good  of  the  craft,  or  for  the  relief  of  in- 
digent and  distressed  worthy  masons,  their 
widows  and  orphans,"  cannot,  upon  the  disso- 
lution of  the  society  by  vote  of  the  acting 
members,  be  divided  among  themselves.  Duke 
V.  Fuller,  9  N.  H.  536,  32  Am.  Dec.  392. 

87.  Hodgson  v.  Baldwin,  65  111.  532  (hold- 
ing that,  where  an  association  has  been  dis- 
solved and  its  assets  are  insufficient  to  meet 
its  liabilities,  an  action  is  properly  brought 
by  a  portion  of  the  members  to  obtain  an  ac- 
count and  compel  each  solvent  member  to 
pay  his  pro  rata  share  of  the  indebtedness, 
and  that  equity  will  not  require  that  com- 
plainants shall  have  first  paid  the  debts  and 
thus  assumed  the  risk  of  making  the  defend- 
ants contribute)  ;  Henry  v.  Jackson,  37  Vt. 
431  (holding  that,  in  apportioning  such  lia- 
bility, those  members  should  be  excluded  from 
computation  who  are  beyond  the  process  of 
the  court,  and  hence  from  whom  there  is  no 
practical  means  of  enforcing  contribution  to 
which  the  plaintiffs  can  be  compelled  to 
resort ) . 

Authority  of  commissioners  to  wind  up. — 

Commissioners  appointed  to  wind  up  the  af- 
fairs of  a  dissolved  association  have  no  au- 
thority to  bind  the  members  by  a  new  under- 
taking. Lake  v.  Munford,  4  Sm.  &  M.  ( Miss.) 
312. 

1.  Roberts  v.  Opdyke,  40  N.  Y.  259,  262 
[affirmirtq  1  Rob.  (N.  Y.)  2871. 

2.  Springer  v.  De  Wolf,  93  111.  App.  260, 
263.  See  also  Braman  v.  Dowse,  12  Cush. 
(Mass.)  227,  229. 

The  word  "assumed"  is  employed  in  tHe 
sense  of  "  claimed."  Jenkins  v.  State,  62 
Wis.  49,  64,  21  N.  W.  232. 

3.  Petteys  v.  Comer,  34  Oreg.  36,  39,  54 
Pac.  813  [quoting  Black  L.  Diet.]. 

4.  Sharon  v.  Sharon,  75  Cal.  1.  73.  16  Pac. 
345  [quoting  Stormouth  Diet.;  Webster 
Diet.]. 
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I.  DEFINITIONS,  319 

A.  Assumpsit,  319 

B.  Action  of  Assumpsit,  319 

1.  In  General,  319 

2.  Special  Assumpsit,  320 

3.  General  Assumpsit  or  Indebitatus  Assumpsit,  320 
n.  NATURE  AND  SCOPE  OF  REMEDY,  320 

A.  In  General,  320 

B.  Determination  of  Title  to  land,  321 

C.  Necessity  of  Contract,  321 

1.  In  General,  321 

2.  Privity  of  Contract,  322 

III.  CAUSES  AND  FORM  OF  ACTION,  323 

A.  Express  Contracts,  323 
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a.  In  General,  323 

b.  Judgments,  323 

2.  Instruments  Under  Seal,  323 

B.  Implied  Promise,  Z'i'^ 

1.  In  General,  325 

2.  Performance  of  Ohligation  Created  hy  Statute,  326 
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b.  Full  Performance  hy  Plaintiff,  328 

c.  Prevention  of  Performance,  329 

d.  Waiving  Full  Performance,  330 

e.  Payment  Otherw^se  Than  in  Money,  330 

D.  Torts,  331 

1.  In  General,  331 

2.  Misfeasance  or  Non  -Feasance  of  Puhlic  Officer,  331 

3.  Tf(^i'^m^  76>r25,  331 

a.  Right  to  Waive,  331 

(i)  In  General,  331 
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(b)  ^5  Against  Infant,  334 
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c.  o/*  Waiving,  335 
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V.  CONDITIONS  PRECEDENT,  335 
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1.  In  General,  335 

2.  Recovery  of  Instalments,  335 

B.  Z>^m(3^7i6?,  336 
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VI.  JURISDICTION  AND  VENUE,  336 
VII.  LIMITATIONS  OF  ACTION,  336 

A.  In  General,  336 

B.  In  Case  of  Waiving  Tort,  337 

VIII.  PARTIES,  338 

'  A.  Plaintiffs,  337 

\.  In  General,  337 
2.  Corporations,  338 
B.  Defendants,  338 

1.  In  General,  338  -  . 

2.  Corporations,  339 

IX.  PLEADING,  339 

A.  Declaration,  339 

1.  In  General,  339 

2.  Allegation  of  Jurisdiction,  340 

3.  Allegation  of  Promise  or  Agreement,  340 

a.  Di  General,  340 

b.  Special  Agreement,  341 

c.  Ti7ne  of  Promise,  341 

4.  Allegation  of  Consideration,  341 

a.  In  General,  341 

b.  Pa<§z5  Consideration,  342 

5.  Allegation  of  Breach,  ^i:^ 

6.  Allegation  of  Indebtedness,  343 

Y.  Allegation  of  Performance  hy  Plaintiff,  343 

8.  Allegation  of  Demand  or  Pequest,  344 

9.  Allegation  of  Tort,  and  Waiving  Thereof  344 

10.  Joining  of  Coimts^  344  - 

a.  7^  General,  344 

b.  Common  and  Special  Counts,  345  ■ 

c.  Omnihus  Count,  345 
•    '     11.  Amendment,  346 

12.  Aided  hy  Verdict,  •, 

B.  ^^7Z      Particulars,  347 

1.  Necessity,  347 

2.  Requisites  and  Sifftciency,  347 

3.  7^m6  of  Demanding,  347 

4.  (?/  ^^7^,  347 

C.  Demurrer,  348  , 

D.  Plea  or  Answer,  348 

1.  In  General,  348 

2.  TA^  General  Issue,  348 

3.  iV'^Z  Dehet,  Non  Est  Factum,  or  Not  Guilty,  349 

4.  Special  Pleas,  349 

a.  7?i  General,  349 

b.  Denial  of  Performance  of  Condition  Precedent, 
6.  Severance  in  Plea,  351 

6.  Amendment,  351 

E.  Affidavit  of  Defense,  351 

F.  Replication,  352 

1.  Necessity,  352 

2.  Requisites  and  Sufficiency,  352 

G.  Rejoinder,  352 

H.  Pleading  and  Proof  352  ' 

1.  Matters  Ad'missible  Under  General  Issue,  352 
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a.  In  General,  353 

b.  Matters  Arising  Subsequent  to  Suit,  355 
2.  Variance,  356 

a.  Ii  General,  356 

b.  In  Promise  or  Agreement,  356 

(i)  In  General,  356 
(ii)  Joint  Promise,  357 

c.  In  Consideration,  357 
X.  EVIDENCE,  358 

XI.  TRIAL,  358 

A.  Election  Between  Counts,  358 

B.  Questions  For  Jury,  358 

C.  Trial  ly  Jury,  358 

XII.  VERDICT,  358 

XIII.  JUDGMENT,  359 

A.  Form  and  Requisites,  359  .  \ 

B.  By  Default,  359 

C.  On  Demurrer,  360 

XIV.  AMOUNT  OF  RECOVERY.  360 

A.  In  General,  360 

B.  Allowance  of  Interest,  360 

C.  Limitation  hy  Amount  Laid  in  Declaration,  360 

CROSS-REFERENCES 

For  Action  of  Assumpsit  For  : 

Award,  see  Arbitbation  and  Award. 

Goods  Sold  and  Delivered,  see  Sales. 

Money  Due  on  Account,  see  Accounts  and  Accounting-. 

Money  Had  and  Received,  see  Money  Received. 

Money  Lent,  see  Money  Lent. 

Money  Paid,  see  Money  Paid.  v 

Seamen's  Wages,  see  Seamen. 

Use  and  Occupation,  see  Use  and  Occupation. 

Wages,  see  Master  and  Servant  ;  Seamen  ;  Work  and  Labor. 

Work  and  Labor,  see  Work  and  Labor. 
Assumpsit  Distinguished  From  :  - 

Book-Account  or  Book-Debt,  see  Accounts  and  Accounting. 

Other  Forms  of  Actions,  see  Actions. 
Election  of  Remedies,  see  Election  of  Remedies. 
Quantum  Meruit  Count,  see  Contracts  ;  Work  and  Labor. 
Quantum  Yalebat  Count,  see  Sales  ;  Yendor  and  Purchaser. 

I.  DEFINITIONS. 

A.  Assumpsit.  Assumpsit  is  an  undertaking,  either  express  or  implied,  to 
perform  an  oral  or  written  agreement.^ 

B.  Action  of  Assumpsit — l.  In  General.    The  action  of  assumpsit  is  an 

1.  Assumpsit,  in  the  law  of  contracts,  is  a  orally,  by  writing  not  under  seal,  or  by  mat- 
promise  or  undertaking,  either  express  or  im-  ter  of  record,  to  perform  an  act  or  to  pay  a 
plied,  made  either  orally  or  in  writing  not  sum  of  money  to  another.  Bouvier  L.  Diet, 
under  seal.   Rapalje  &  L.  L.  Diet.  Implied  assumpsit  is  an  undertaking  pro- 

Assumpsit  is  founded  upon  an  undortak-  sumed  in  law  to  have  been  made  by  a  party 

ing  01-  prom i so  of  defendant  not  under  seal.  from  his  conduct,  though  he  has  not  made 

Hurlock  r.  T*Jurphy.  2  Houst.  (Del.)  5,50.  an  express  promise.    Willenborg  Illinois 

Express  assumpsit  i^-.  an  undertaking  made  Cent.  R,  Co.,  11  111,  App.  298.  " 
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action  for  the  recovery  of  damages  for  the  non-performance  of  an  oral  or  simple 
written  contract.^ 

2.  Special  Assumpsit.  Special  assumpsit  is  an  action  of  assumpsit  brought 
upon  an  express  contract  or  promise.^ 

3.  General  Assumpsit  or  Indebitatus  Assumpsit.  General  assumpsit  or  m^i^Z*?!- 
tatus  assumpsit  is  an  action  of  assumpsit  brought  upon  the  promise  or  contract 
implied  by  law  in  certain  cases.^ 

11.  NATURE  AND  SCOPE  OF  REMEDY. 
A.  In  General.    Assumpsit  is  an  action  of  an  equitable  character,^  liberal  in 
form/  and  greatly  favored  by  the  courts  as  a  remedy."^    Though  founded  upon 
contract,^  it  has  been  held  to  be  a  species  of  the  action  on  the  case,^  as  it  was,  in 


2.  Alabama. —  Hill  v.  Nichols,  50  Ala.  336; 
Morgan  v.  Patrick,  7  Ala.  185 ;  Westmoreland 
V.  Davis,  1  Ala.  299. 

Indiana. —  Eussell  v.  Branham,  8  Blackf. 
(Ind.)  277. 

Kentucky. —  Ellis  v.  Henry,  5  J.  J.  Marsh. 
(Ky.)  247. 

Maine. —  Wass  v.  Bucknam,  40  Me.  289. 

West  Virginia. — State  v.  Harmon,  15  W.  Va. 
115. 

Distinguished  from  "  case." —  The  allega- 
tions which  distinguish  counts  in  case  from 
those  in  assumpsit  are  the  omission  of  the 
consideration  and  the  averment  of  negligence. 
Wheeler  v.  Wilson,  57  Vt.  157;  Wright  i\ 
McKee,  37  Vt.  161.  See  also  Robinson  v. 
Welty,  40  W.  Va.  385,  22  S.  E.  73. 

Distinguished  from  "  covenant." — Assump- 
sit differs  from  covenant  since  it  does  not 
require  a  contract  under  seal  to  support  it. 
Bouvier  L.  Diet. 

Distinguished  from  "  debt." —  Assumpsit 
differs  from  debt  in  that  the  amount  claimed 
need  not  be  liquidated.  Bouvier  L.  Diet. ; 
Weiss  V.  Mauch  Chunk  Iron  Co.,  58  Pa.  St. 
295.  Assumpsit  is  founded  upon  a  promise; 
debt  upon  a  contract.  Metcalf  v.  Robinson,  2 
McLean  (U.  S.)  363,  17  Fed.  Cas.  No.  9,497. 
In  the  former  the  Avord  "  promised  "  is  used ; 
in  the  latter  the  word  "  agreed."  McGinnity 
v.  Laguerenne,  10  111.  101.  They  are  concur- 
rent remedies  in  cases  of  a  simple  contract, 
either  express  or  implied,  for  the  payment  of 
money.  Thompson  v.  French,  10  Yerg.  (Tenn.) 
452;  Hickman  v.  Searcy,  9  Yerg.  (Tenn.)  47. 
See  also  Mahaffey  v.  Petty,  1  Ga.  261.  By 
the  code,  the  distinction  existing  at  common 
law  between  the  actions  is  abolished.  Knapp 
V.  Kingsbury,  51  Ala,  563;  Reed  v.  Scott,  30 
Ala.  640. 

Distinguished  from  "  replevin." — Assumpsit 
differs  from  replevin,  which  seeks  the  recov- 
ery of  specific  property,  if  attainable,  rather 
than  of  damages.    Black  L.  Diet. 

Distinguished  from  "  trespass  "  or  "  trover." 
— Assumpsit  differs  from  trespass  and  trover, 
which  are  founded  on  a  tort,  and  not  upon  a 
contract.    Black  L.  Diet. 

3.  Bouvier  L.  Diet.;  Thompson  v.  French, 
10  Yerg.  (Tenn.)  452. 

4.  Bouvier  L.  Diet. 

The  action  is  founded  upon  what  the  law 
terms  an  implied  promise,  on  the  part  of  de- 
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fendant,  to  pay  what,  in  good  conscience,  he 
is  bound  to  pay  to  plaintiff.  Bailey  v.  New 
York  Cent.,  etc.,  R.  Co.,  22  Wall.  (U.  S.) 
604,  22  L.  ed.  840;  Fiedler  v.  Curtis,  2  Black 
(U.  S.)  461,  17  L.  ed.  273.  See  also  Chicago 
V.  Chicago,  etc.,  R.  Co.,  186  111.  300,  57  N.  E. 
795. 

5.  Alabama.  —  Westmoreland  v.  Davis,  1 
Ala.  299 ;  Duncan  v.  Ware,  5  Stew.  &  P.  (Ala.) 
119,  24  Am.  Dec.  772. 

Connecticut. —  Guthrie  v.  Wheeler,  51  Conn. 
207;  Brainard  v.  Colchester,  31  Conn.  407. 

Delaware. —  Hall  v.  Cannon,  4  Harr.  (Del.) 
360. 

Illinois.— Smith  v.  Riddell,  87  111.  165; 
Sandoval  Coal,  etc.,  Co.  v.  Main,  23  111.  App. 
395. 

Kentucky.—  Haekley  v.  Swigert,  5  B.  Mon. 
(Ky.)  86,  41  Am.  Dee.  256;  Cook  v.  Vimont, 
6  T.  B.  Mon.  (Ky.)  284,  17  Am.  Dec.  157. 

Pennsylvania. —  Stoever  v.  Stoever,  9  Serg. 
&  R.  (Pa.)  434;  Heck  v.  Shener,  4  Serg.  &  R. 
(Pa.)  249,  8  Am.  Dec.  700. 

Tennessee. —  Bank  of  Commerce  v.  Porter,  1 
Baxt.  (Tenn.)  447. 

Vermont. —  Wheeler  v.  Shed,  1  D.  Chipm. 
(Vt.)  208. 

West  Virginia. —  Thompson  v.  Thompson,  5 
W.  Va.  190. 

6.  Guthrie  v.  Hyatt,  1  Harr.  (Del.)  446; 
Mitchell  V.  Walker,  30  N.  C.  243. 

7.  Westmoreland  v.  Davis,  1  Ala.  299 ;  Sage 
V.  Hawley,  16  Conn.  106,  41  Am.  Dee.  128; 
Hart  V.  Smith,  Kirby  .(Conn.)  127;  Glover  v. 
Collins,  18  N.  J.  L.  232. 

Where  the  remedy  afforded  by  an  action  of 
assumpsit  is  ample  and  complete,  the  resort 
must  be  to  that  action  and  not  to  a  bill  in 
equity.  Wolf  v.  Irons,  8  Ark.  63.  Thus, 
where  the  transaction  is  single,  without  com- 
plicated accounts,  and  there  are  no  debts  to 
be  adjusted,  a  bill  in  equity  is  not  necessary, 
but  an  action  of  assumpsit  will  lie.  Canfield 
V.  Johnson,  144  Pa.  St.  61,  22  Atl.  974.  So, 
after  a  joint  adventure  has  been  conipleted 
and  the  accounts  of  the  parties  have  been  set- 
tled, assumpsit  is  a  proper  remedy  for  the 
recovery  of  the  balance  due  from  one  party 
to  the  other.  Fanning  v.  Chadwick,  3  Pick. 
(Mass.)  420,  15  Am.  Dec.  233. 

8.  See  infra,  II,  B. 

9.  Alabama. —  Stovall  v.  Nabors,  1  Ala. 
218. 
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its  origin,  an  action  ex  delicto}^  It  is  now,  however,  strictly  an  action  ex 
contractu. 

B.  Determination  of  Title  to  Land.  Assumpsit  is  not  the  proper  form  of 
action  to  determine  title  to  land.^^  It  has  been  held,  however,  that,  if  the  ques- 
tion of  title  arises  incidentally  and  the  rights  of  the  parties  require  it,  it  will  be 
passed  on  ex  necessitate  7'eiP 

C.  Necessity  of  Contract  — l.  In  General.  It  is  a  well-settled  rule  of 
law  that,  in  order  to  support  an  action  of  assumpsit,  there  must  be  a  contract, 
express  or  implied  in  law,  between  the  parties  to  the  action. It  is  a  further 


Haivaii. —  See  Wilder  v.  Hop  Wo  Wai  Co., 
6  Hawaii  652. 

Illinois  —  Carter  v.  White,  32  111.  509 ;  Wil- 
lenborg  v.  Illinois  Cent.  K.  Co.,  11  111.  App. 
298. 

Kentucky— Albert  v.  Blue,  10  B.  Mon.  (Ky.) 
92. 

Maine. —  Hathorn  v.  Calef,  53  Me,  471. 
Neiv  Jersey. —  Bruen  v.  Ogden,  18  N.  J.  L. 
124. 

Ohio. —  Williams  v.  Williams,  5  Ohio  444. 

Oregon. —  Baldro  v.  Tolmie,  1  Oreg.  176. 

West  Virginia. —  Morgantown  Bank  v.  Fos- 
ter, 35  W.  Va.  357,  13  S.  E.  996. 

United  States. —  Carrol  v.  Green,  92  U.  S. 
509.  23  L.  ed.  738. 

England. —  1  Bacon  Abr.  tit.  Assumpsit, 
395;  Stephen  PI.  18. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  1. 

As  to-  action  on  the  case,  generally,  see 
Case,  Action  on. 

10.  Dickinson  v.  Winchester,  4  Cush. 
(Mass.)  114,  50  Am.  Dec.  760;  Knight  v. 
New  England  Worsted  Co.,  2  Cush.  (Mass.) 
271. 

The  express  undertaking  averred  was  the 

inducement,  and  the  gist  of  the  action  was 
the  disregard  or  refusal  to  complete  or  per- 
form such  undertaking  by  intending  and  con- 
tinuing to  deceive  plaintiff  in  that  behalf. 
Robinson  v.  Welty,  40  W.  Va.  385,  22  S.  E. 
73. 

Assumpsit  originated  under  the  Statute  of 
Westminster  II  (13  Edw.  I,  c.  24,  §  2). 
Its  establishment  was  strenuously  resisted 
through  several  reigns.  It  was  sustained 
upon  full  consideration  in  Slade's  Case,  4 
Coke  92,  which  was  decided  in  the  forty- 
fourth  year  of  the  reign  of  Elizabeth.  Ma- 
haffey  v.  Petty,  1  Ga.  261;  Carrol  v.  Green, 
92  U.  S.  509,  23  L.  ed.  738. 

11.  Alabama. —  Price  v.  Pickett,  -21  Ala. 
741. 

Illinois.—  By oughton  v.  Smart,  59  111.  440; 
King  V.  Mason,  42  111.  223,  89  Am.  Dec.  426. 

Michigan.— 'Redding  v.  Lamb,  81  Mich.  318, 
45  N.  W.  997. 

New  Hampshire.—  Hill  v.  Boutell,  3  N.  H. 
502. 

New  Yor/c— Carpenter  t\  Stilwell,  3  Abb. 
Pr.  (N.  Y.)  459. 

Pennsylvania.— Lewis  v.  Robinson,  10  Watts 
(Pa.)  338. 

United  States.— V\ie\])s  v.  Church  of  Our 
Lady,  99  Fed.  683,  40  C.  C.  A.  72. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  6.  /  . 
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Indebitatus  assumpsit  for  rent  will  not  lie 
in  favor  of  a  stranger  for  the  purpose  of  try- 
ing his  title,  nor  of  one  of  two  litigating  par- 
ties claiming  the  land.  Boston  v.  Binney,  11 
Pick.  (Mass.)  1,  22  Am.  Dec.  353;  Codman 
V.  Jenkins,  14  Mass.  93.  See  also  Sampson  v. 
Schaeffer,  3  Cal.  196,  wherein  it  is  held  that, 
in  an  action  of  indebitatus  assumpsit  for  rent, 
the  legality  of  the  landlord's  title  is  not  in 
issue. 

The  impeachment  of  a  deed,  on  the  ground 
of  fraud  as  against  creditors,  is  not  a  question 
that  can  be  settled  in  an  action  of  assumpsit. 
Balch  V.  Patten,  45  Me.  41,  71  Am.  Dec.  526. 

"When  title  is  in  question. — Where  tenants 
in  common  sell  land,  and  one  brings  assump- 
sit against  the  other  for  his  share  of  the  pro- 
ceeds, and,  in  a  statement  of  facts,  the  parties 
set  forth  the  proportions  in  which  they  ov/n 
the  land,  an  objection  that  title  to  the  land 
is  in  question  does  not  apply.  Haven  v.  Fos- 
ter, 9  Pick.  (Mass.)  112,  19  Am.  Dec.  353. 

12.  Lewis  V.  Robinson,  10  Watts  (Pa.) 
338.  See  also  Redding  v.  Lamb,  81  Mich. 
318,  45  N.  W.  997,  wherein  it  is  said  that 
there  is  no  good  reason  for  remitting  a  party 
to  another  action  where  the  action  is  brought 
to  recover  the  purchase-price  of  land  sold, 
and  there  is  a  failure  of  title. 

13.  Alabama. —  Fuller  r.  Duren,  36  Ala.  73, 
76  Am.  Dec.  318;  Weaver  v.  Jones,  24  Ala. 
420;  Crow  v.  Boyd,  17  Ala.  51. 

Delaware. — ^  Hutton  v.  Wetherald,  5  Harr. 
(Del.)  38. 

Kansas. —  Tightmeyer  v.  Mongold,  20  Kan. 
90. 

Maine.  —  Swift  River,   etc..  Imp.   Co.   v. ' 
Brown,  77  Me.  40;  Rogers  v.  Greenbush,  57 
Me.  441;   Sanford  v.  Haskell,  50  Me.  86; 
Moody  V.  Moody,  14  Me.  307. 

Massachusetts. —  Mellen  v.  Whipple,  1  Gray 
(Mass.)  317;  Jones  v.  Hoar,  5  Pick.  (Mass.) 
285. 

Michigan. —  McCormick  Harvesting  Mach. 
Co.  V.  Waldo,  (Mich.  1901)  87  K^W.  55: 
Hallett  r.  Gordon,  122  Mich.  567,  81  N.  W. 
556,  82  N.  W.  827 :  Woods  v.  Ayres,  39  Mich. 
345,  33  Am.  Rep.  396. 

Nevada. —  Carson  River  Lumbering  Co.  v. 
Bassett,  2  Nev.  249. 

Ncu)  Jersey.— ^Yestcott  r.  Sharp.  50  N.  J.  L. 
392,  13  Atl.  243;  Randolph  Iron  Co.  v.  El- 
liott, 34  J.  L.  184;  Force  r.  Haines.  17 
N.  J.  L.  385. 

New  VorA-.— Osborn  r.  Bell.  5  Den.  (N.  Y.) 
370,  49  Am.  Dec.  275. 

Pcniisyl rania. —  Boyer  r.  Bullard.  102  Pa. 
St.  555 ;  Bethlehem  r.  Perseverance  Fire  Co., 

[11,  C,  1] 


322    [4  Cyc] 


ASSUMPSIT,  ACTIO W  OF 


essential  to  the  maintenance  of  the  action  that  the  contract  be  founded  upon  a 
sufficient  consideration.^^ 

2.  Privity  of  Contract.^^  On  the  question  of  the  right  of  a  third  person  to 
maintain  assumpsit  upon  a  contract  which  may  enure  to  his  benefit,  but  to  which 
he  is  not  a  party,  the  authorities  are  very  discordant.  The  Enghsh  rule  requires 
privity  of  contract.^^  This  rule  has  been  followed  in  some  courts  in  the  United 
States.-'^  The  preponderance  of  American  authority,  however,  is  to  the  effect 
that  a  third  person  may  enforce  a  contract,  made  by  others  for  his  benefit,  if  it  is 
manifest,  from  the  nature  or  terms  of  the  contract,  that  the  parties  intended  to 
treat  him  as  the  person  primarily  interested. 


81  Pa.  St.  445;  Ce  Haven  v.  Bartholomew, 
57  Pa.  St.  126;  Musser  v.  Ferguson  Tp.,  55 
Pa.  St.  475;  Hoopes  v.  Stott,  2  Chest.  Co. 
Rep.  (Pa.)  40. 

South  Carolina— Wingo  V.  Brown,  12  Rich. 
(S.  C.)  279;  Ryan  v.  Marsh,  2  Nott  &  M. 
(S.  C.)  156. 

Tennessee. —  Stamper  v.  Temple,  6  Humphr. 
(Tenn.)  113,  44  Am.  Dee.  296. 

Vermont. —  Charleston  v.  Stacy,  10  Vt.  562. 

Virginia. —  Spencer  v.  Pilcher.  8  Leigh  (Va.) 
565;  Cooke  v.  Simms,  2  Call  (Va.)  39. 

West  Virginia. —  Morgantown  Bank  v.  Fos- 
ter, 35  W.  Va.  357,  13  S.  E.  996;  State  v. 
Harmon,  15  W.  Va.  115. 

United  States. —  Carrol  v.  Green,  92  U.  S. 
509,  23  L.  ed.  738. 

'England.— Stokes  v.  Lewis,  1  T.  R.  20. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  1.  \ 

As  to  existence  of  contract,  express  or  im- 
plied, as  question  for  jury,  see  infra,  XI,  B. 

As  to  what  constitutes  a  contract  see  Con- 
tracts. 

In  assumpsit  against  partners  under  the 
common  counts,  proof  of  a  promise  by  one  in 
the  firm-name  is  not  sufficient.  The  existence 
of  the  partnership  or  a  joint  promise  must 
be  proved.  Findlay  v.  Stevenson,  3  Stew. 
(Ala.)  48. 

14.  Indiana. —  Farlow  v.  Kemp,  7  Blackf. 
(Ind.)  544. 

Kansas. —  Tightmeyer  v.  Mongold,  20  Kan. 
90, 

Kentucky. — Abby  v.  Ferguson,  1  T.  B.  Mon. 
(Ky.)  99;  Stapp  v.  Anderson,  1  A.  K.  Marsh. 
(Ky.)  535;  Voorhies  v.  Benham,.2  Bibb  (Ky.) 
572. 

Maine. —  Foster  v.  Tucker,  3  Me.  458,  14 
Am.  Dec.  243. 

TVew  York.  —  Powell  v.  Brown,  3  Johns. 
(N.  Y.)  100. 

Virginia.—  Spencer  v.  Pilcher,  8  Leigh  (Va.) 
565. 

As  to  consideration  of  contracts,  generally, 
see  Contracts. 

15.  As  to  privity  of  contract,  generally,  see 
Contracts. 

16.  Reeves  v.  Watts,  L.  R.  1  Q.  B.  412,  7 
B.  &  S.  523,  12  Jur.  N.  S.  565,  35  L.  J.  Q.  B. 
171,  14  L.  T.  Rep.  N.  S.  478,  14  Wkly.  Rep. 
672 ;  Evans  v.  Hooper,  1  Q.  B.  D.  45,  45  L.  J. 
Q.  B.  206,  33  L.  T.  Rep.  N.  S.  374,  24  Wkly. 
Rep.  226;  Price  v.  Easton,  4  B.  &  Ad.  433, 
2  L.  J.  K.  B.  51,  1  N.  &  M.  303,  24  E.  C.  L. 
193;  Tweddle  v.  Atkinson,  1  B.  &  S.  393,  8 
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Jur.  N.  S.  332,  30  L.  J.  Q.  B.  265,  4  L.  T. 
Rep.  N.  S.  468,  9  Wkly.  Rep.  781,  101  E.  C.  L. 
393;  Hybart  v.  Parker,  4  C.  B.  N.  S.  209, 
4  Jur.  N.  S.  265,  27  L.  J.  C.  P.  120,  6  Wkly. 
Rep.  364,  93  E.  C.  L.  209;  Chesterfield,  etc., 
Silkstone  Colliery  Co.  v.  Hawkins,  3  H.  &  C. 
677;  Gray  v.  Pearson,  L.  R.  5  C.  P.  568,  23' 
L.  T.  Rep.  N".  S.  416;  Gresty  v.  Gibson,  L.  R. 
1  Exch.  112,  4  H.  &  C.  28,  12  Jur.  N.  S.  319, 
35  L.  J.  Exch.  74,  13  L.  T.  Rep.  K  S.  676, 
14  Wkly.  Rep.  284;  Storer  v.  Gordon,  3 
M.  &  S.  308,  15  Rev.  Rep.  499. 

17.  Massachusetts. —  Morrill  v.  Lane,  136 
Mass.  93;  Rogers  v.  Union  Stone  Co.,  130' 
Mass.  581,  39  Am.  Rep.  478;  Gamwell  v. 
Pomeroy,  121  Mass.  207 ;  Exchange  Bank  v. 
Rice,  107  Mass.  37,  9  Am.  Rep.  1;  Dow  v. 
Clark,  7  Gray  (Mass.)  198.  Compare  Cabot 
V.  Haskins,  3  Pick.  (Mass.)  83;  Hall  v.  Mars- 
ton,  17  Mass.  575;  Arnold  v.  Lyman,  17  Mass. 
400,  9  Am.  Dec.  154;  Felton  v.  Dickinson,  10 
Mass.  287. 

'New  Hampshire. — Warren  v.  Batchelder,  15 
N.  H.  129. 

Tennessee.  —  Wilson  v.  Greer,  7  Humphr. 
(Tenn.)  513. 

Vermont. —  Pangborn  v.  Saxton,  11  Vt.  79  ;:^ 
Crampton  v.  Ballard,  10  Vt.  251;  Warden  v." 
Burnham,  8  Vt.  390. 

Virginia. —  Ross  v.  Milne,  12  Leigh  (Va.) 
204,  37  Am.  Dec.  646. 

18.  Alabama. —  Prater  v.  Stinson,  26  Ala. 
456;  Huckabee  v.  May,  14  Ala.  263;  Hitch- 
cock V.  Lukens,  8  Port.  (Ala.)  333. 

California.  —  Morgan  v.  Overman  Silver 
Min.  Co.,  37  Cal.  534. 

Colorado. —  Green  v.  Morrison,  5  Colo.  18 ; 
Lehow  V.  Simonton,  3  Colo.  346. 

Connecticut.  —  Steene  v.  Aylesworth,  18 
Conn.  244;  Treat  v.  Stanton,  14  Conn.  445; 
Crocker  v.  Higgins,  7  Conn.  342. 

Illinois.— Snell  v.  Ives,  85  111.  279;  Beas- 
ley  V.  Webster,  64  111.  458 ;  Bristow  v.  Lane, 
21  111.  194;  Brown  v.  Strait,  19  111.  88;  Eddy 
V.  Roberts,  17  111.  505. 

Indiana.— QloAielter  v.  Hulett,  72  Ind.  137; 
Davis  V.  Calloway,  30  Ind.  112,  95  Am.  Dec. 
671;  Cross  v.  Truesdale,  28  Ind.  44;^  Ray- 
mond V.  Pritchard,  24  Ind.  318. 

Iowa. —  Johnson  v.  Knapp,  36  Iowa  616. 

Kansas. — Anthony  v.  Herman,  14  Kan.  494. 

Kentucky. — Allen  v.  Thomas,  3  Mete.  (Ky.) 
198,  77  Am.  Dec.  169. 

Maine. —  Bohanan  v.  Pope,  42  Me.  93  ;  Todd' 
V.  Tobey,  29  Me.  219;  Hinkley  v.  Fowler,  1^ 
Me.  285. 
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III.  CAUSES  AND  FORM  OF  ACTION. 

A.  Express  Contpaets  — l.  Contracts  of  Record  —  a.  In  General.  "Where 
a  claim  exists  only  as  a  matter  of  record,  the  action  to  recover  it  must  be  debt, 
and  not  assumpsit.-^ 

b.  Judgments.  In  the  absence  of  a  statute  permitting  it,^^  assumpsit  will  not 
lie  to  enforce  a  domestic  judgment  nor  a  judgment  rendered  in  a  sister  state,^^ 
even  though  there  has  been  an  express  promise  to  pay  it.^*  The  rule  is  other- 
wise, however,  in  the  case  of  a  judgment  of  a  foreign  court.^^ 

2.  Instruments  Under  Seal.    In  the  absence  of  a  statute  permitting  it,^^  assump- 


Maryland. —  Owings  v.  Owings,  1  Harr.  & 
G.  (Md.)  484. 

Minnesota. — Starilia  v.  Greenwood,  28  Minn. 
521,  11  N.  W.  76;  Follansbee  v.  Johnson,  28 
Minn.  311,  9  N.  W.  882. 

Missouri. —  Fitzgerald  v.  Barker,  70  Mo. 
685;  Rogers  v.  Gosnell,  58  Mo.  589;  Belt  v. 
McLaughlin,  12  Mo.  433. 

NeiD  Jersey. —  Joslin  v.  New  Jersey  Car 
Spring  Co.,  36  K  J.  L.  141. 

'New  York. —  Vrooman  v.  Turner,  69  N.  Y. 
280,  25  Am.  Rep.  195;  Simson  v.  Brown,  68 
N.  Y.  355;  Garnsey  v.  Rogers,  47  N.  Y.  233, 
7  Am.  Rep.  440;  Lawrence  v.  Fox,  20  N.  Y. 
268;  Secor  v.  Lord,  4  Abb.  Dec.  (N.  Y.)  188, 
3  Keyes  (N.  Y.)  525,  3  Transcr.  App.  (N.  Y.) 
328,  Blunt  v.  Boyd,  3  Barb.  (N.  Y.)  209; 
Wyman  v.  Smith,  2  Sandf.  (N.  Y.)  331;  Berly 
V.  Taylor,  5  Hill  (N.  Y.)  577;  Weston  v. 
Barker,  12  Johns.  (N.  Y.)  276,  7  Am.  Dec. 
319. 

'North  Carolina. —  Draughan  v.  Bunting,  31 
N,  C.  10. 

Ohio. —  Thompson  v.  Thompson,  4  Ohio  St. 
333. 

Pennsylvania. —  Wynn  v.  Wood,  97  Pa.  St. 
216;  Merriman  v.  Moore,  90  Pa.  St.  78;  Jus- 
tice V.  Tallman,  86  Pa.  St.  147;  Beers  v. 
Robinson,  9  Pa.  St.  229;  Blymire  v.  Boistle, 
6  Watts  (Pa.)  182,  31  Am.  Dec.  458. 

Rhode  Island. — Urquhart  v.  Brayton,  12 
•  R.  I.  169. 

Wisconsin. —  Kollock  v.  Parcher,  52  Wis. 
393,  9  N.  W.  67 ;  Bassett  v.  Hughes,  43  Wis. 
319;  McDowell  v.  Laev,  35  Wis.  171;  Put- 
ney V.  Farnham,  27  Wis.  187,  9  Am.  Rep. 
459. 

United  States.  —  St.  Louis  Second  Nat. 
Bank  v.  Grand  Lodge  F.  &  A.  M.,  98  U.  S. 
123,  25  L.  ed.  75;  Hendrick  v.  Lindsay,  93 
U.  S.  143,  23  L.  ed.  855;  Austin  v.  Seligman, 
21  Blatchf.  (U.  S.)  506,  18  Fed.  519. 

19.  As  to  remedy  by  indebitatus  assumpsit 
in  case  of  express  simple  contract  see  infra, 
III,  C,  2. 

20.  Woods  V.  Pettis,  4  Vt.  556. 
Acknowledgment  of  a  contract  made  in 

Canada  before  a  notary  there  does  not  make 
the  debt  one  of  record.  Hence,  assumpsit  may 
be  brought  on  it.  Hitchcock  v.  Cloutier,  7 
Vt.  22. 

21.  Statutory  authority  for  assumpsit  on 
judgment.— Woods  v.  Ayres,  39  Mich.  345,  33 
Am.  Rop.  396;  Gocdinc:'/'.  Kingston,  20  Mich. 
439;  Hogsott  V.  Ellis,  17  Mich.  351. 

In  Pennsylvania  an  action  of  assumpsit  will 


lie  to  collect  a  domestic  judgment.  Fullmer 
V.  Pine  Tp.,  17  Pa.  Co.  Ct.  482;  Alexander  v. 
Arters,  11  Pa.  Co.  Ct.  211. 

22.  Domestic  judgment. — Vail  v.  Mumford, 
1  Root  (Conn.)  142. 

As  to  actions  on  judgments,  generally,  see 
Judgments. 

Justice's  judgment. — Assumpsit  will  not  lie 
on  a  judgment  of  a  justice  of  the  peace.  Such 
judgment  is  a  specialty.  James  v.  Henry,  16 
Johns.  (N.  Y.)  233;  Bain  v.  Hunt,  10  N.  C. 
572.  Contra,  Alexander  v,  Arters,  11  Pa.  Co. 
Ct.  211;  Green  v.  Fry,  1  Cranch  C.  C.  (U.  S.) 
137,  10  Fed.  Cas.  No.  5,758. 

23.  Judgment  of  sister  state. — Arkansas. — 
Morehead  v.  Grisham,  13  Ark.  431. 

Kentucky. —  Garland  v.  Tucker,  1  Bibb 
(Ky.)  361. 

Maine. —  McKim  v.  Odom,  12  Me.  94. 

Neio  York. — ^Andrews  v.  Montgomery,  19 
Johns.  (N.  Y.)  162,  10  Am.  Dec.  213. 

South  Carolina.  —  Contra,  Lambkin  v. 
Nance,  2  Brey.  (S.  C.)  99. 

Vermont. —  Boston  India  Rubber  Factory  v. 
Hoit,  14  Vt.  92. 

See  5  Cent.  Dfg.  tit.  "Assumpsit,  Action 
of,"  §  28. 

24.  Andrews  v.  Montgomery,  19  Johns. 
(N.  Y.)  162,  10  Am.  Dec.  213. 

25.  Foreign  judgment. —  -\f nssachusetts. — 
Buttrick  v.  Allen,  8  Mass.  273,  5  Am.  Dec. 
105. 

Michigan. —  Gooding  r.  Hingston,  20  Mich. 
439. 

Vermont. —  Boston  India  Rubber  Factory  v. 
Hoit,  14  Vt.  92. 

United  ^S^a^es.— Mellin  v.  Horlick,  31  Fed. 
865. 

England. —  Harris  v.  Saunders,  4  B.  &  C. 
411,  6  D.  &  R.  471,  3  L.  J.  K.  B.  0.  S.  239, 
28  Rey.  Rep.  310,  10  E.  C.  L.  638;  Sadler  r. 
Robins,  1  Campb.  253;  Walker  v.  Witter, 
Dougl.  1. 

26.  Statutory  authority  for  assumpsit  on 
sealed  instrument. —  Shawneetown  r.  Baker, 
85  111.  563;  Protection  L.  Ins.  Co.  r.  Palmer, 
81  111.  88;  Rockford  Ins.  Co.  r.  Nelson,  65 
111.  415;  Martin  v.  Murphy,  16  111.  App.  283; 
Detroit  Say.  Bank  v.  Zieljlcr,  49  jMieh.  157, 
13  N.  W.  496,  43  Am.  Rep.  456;  Woods  v. 
Ayres,  39  Mich.  345,  33  Am.  Rop.  396:  Dal- 
ton  r.  Laudahn,  30  M\ch.  349:  ^Vliddlo  States 
Loan,  etc.,  Co.  r.  Englo,  45  W.  Va.  TiSS,  31 
S.  E.  921:  Brown  v.  Point  Pleasant.  3G 
W.  Va.  290.  15  S.  E.  209;  Kern  i\  Zeigler, 
13  W.  Va.  707. 
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sit  cannot  be  maintained  upon  a  contract  under  seaP'  unless  there  is  a  subsequent 
agreement,  founded  upon  some  new  consideration  to  pay  the  debt  or  perform  the 
contract,^^  or  its  terms  are  varied  by  a  subsequent  simple  contract,^^  or  by  other 


Under  Mich.  Comp.  Laws,  §  4550,  a  party  to 
a  s-ealed  instrument  is  not  edmpelled  to  resort 
to  assumpsit  thereon.    Goodrich  v.  Leland, 

18  Mich.  110. 

What  law  governs. — An  action  of  assumjfsit 
may  be  brought  upon  an  instrument  made  in 
another  state,  which,  by  the  law  of  that  state, 
is  a  specialty,  if,  by  the  law  of  the  state  in 
which  the  action  is  brought,  it  is  a  simple 
contract.  McClees  v.  Burt,  5  Mete.  (Mass.) 
198;  Douglas  v.  Oldham,  6  N.  H.  150;  Le  Roy 
V.  Beard,  8  How.  (U.  S.)  451,  12  L.  ed.  1151. 
See  also  Trasher  v.  Everhart,  3  Gill  &  J. 
<Md.)  234. 

37.  Alabama. —  Nesbitt  v.  Ware,  30  Ala. 
B8 ;  McCargo  v.  Crutcher,  23  Ala.  575 ;  Aikin 
V.  Bloodgood,  12  Ala.  221 ;  Horton  v.  Konalds, 

2  Port.  (Ala.)  79;  Hatch  v.  Crawford,  2 
Port.  (Ala.)  54;  Sommerville  v.  Stephenson, 

3  Stew.  (Ala.)  271. 

Connecticut. —  New  London  City  Nat.  Bank 
V.  Ware  River  R.  Co.,  41  Conn.  542 ;  North  v. 
Nichols,  39  Conn.  355;  Averill  v.  Bucking- 
ham, 36  Conn.  359. 

District  of  Columbia. —  Magruder  v.  Belt,  7 
App.  Cas.  (D.  C.)  303. 

Florida. —  Hooker  v.  Gallagher,  6  Fla.  351. 

ZZZinots.— Eames  v.  Preston,  20  111.  389. 

Indiana. —  Fletcher  v.  Piatt,  7  Blackf. 
(Ind.)  522. 

Kentucky. —  Hubbard  v.  Beckwith,  1  Bibb 
(Ky.)  492;  Garland  v.  Tucker,  1  Bibb  (Ky.) 
361. 

Maine. —  Dunn  v.  Auburn  Electric  Motor 
Co.,  92  Me.  165,  42  Atl.  389;  Knight  v.  Trim, 
89  Me.  469,  36  Atl.  912;  Pope  v.  Machias 
Water  Power,  etc.,  Co.,  52  Me.  535 ;  Holmes  v. 
Smith,  49  Me.  242 ;  Porter  v.  Androscoggin, 
etc.,  R.  Co.,  37  Me.  349;  Hinkley  v.  Fowler, 
15  Me.  285;  McKim  v:  Odom,  12  Me.  94; 
Bowes  V.  French,  11  Me.  182. 

M aryland. —  Firemen's  Ins.  Co.  v.  Floss,  67 
Md.  403,  10  Atl.  139,  1  Am.  St.  Rep.  398; 
De  Bebian  v.  Gola,  64  Md.  262,  21  Atl.  275. 

Massachusetts. —  Richards  v.  Killam,  10 
Mass.  239 ;  Kimball  v.  Tucker,  10  Mass.  192. 

Mississippi. —  Pierce  v.  Lacy^  23  Miss.  193. 

Missouri. —  Brown  v.  Gauss,  10  Mo.  265; 
Crump  V.  Mead,  3  Mo.  233;  Clendennen  v. 
Paulsel,  3  Mo.  230,  25  Am.  Dec.  435. 

New  Hampshire. —  Knowlton  v.  Tilton,  38 
N.  H.  257;  Little  v.  Morgan,  31  N.  H.  499; 
Gilman  v.  Meredith  School  Dist.,  18  N.  H. 
215. 

New  York. —  Steele  v.  Oswego  Cotton  Mfg. 
Co.,  15  Wend.  (N.  Y.)  265;  Miller  v.  Watson, 
5  Cow.  (N.  Y.)  195;  Andrews  v.  Montgomery, 

19  Johns.  (N.  Y.)  162,  10  Am.  Dec.  213;  Ran- 
dall V.  Van  Vechten,  19  Johns.  (N.  Y.)  60, 
10  Am.  Dec.  193. 

North  OaroZwa.— Dickinson  v.  Rodman,  4 
N.  C.  525 ;  Davis  v.  Gibson,  1  N.  C.  233. 

OMo.— Tullis  V.  Sewell,  3  Ohio  510;  Gaz- 
zam  V.  Ohio  Ins.  Co.,  Wright  (Ohio)  214. 

Pennsylvania. —  Hamilton  v.  Hart,  109  Pa. 
St.  629;  McManus  V.  Cassidy,  66  Pa.  St.  260; 
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Shaeffer  v.  Geisenberg,  47  Pa.  St.  500;  Irwin 
V.  Shultz,  46- Pa.  St.  74;  Harley  v.  Parry,  18 
Pa.  St.  44;  Gilson  v.  Stewart,  7  Watts  (Pa.) 
100;  Landis  v.  Urie,  10  Serg.  &  R.  (Pa.)  316; 
Rogers  v.  Burke,  2  Pearson  ( Pa. )  68. 

South  Carolina. —  Strobel  v.  Large,  3  Mc- 
Cord  (S.  C.)  114. 

Tennessee. —  Blakemore  v.  Wood,  3  Sneed 
(Tenn.)  469. 

Vermont. —  McKay  v.  Darling,  65  Vt.  639, 
27  Atl.  324;  Myriek  v.  Slason,  19  Vt.  121. 

United  States. — Alexandria  Mar.  Ins.  Co.  v. 
Young,  1  Cranch  (U.  S.)  332,  2  L.  ed.  126; 
Fresh  v.  Gilson,  5  Cranch  C.  C.  (U.  S.)  533, 
9  Fed.  Cas.  No.  5,112;  French  v.  Tunstall, 
Hempst.  (U.  S.)  204,  9  Fed.  Cas.  No.  5,104a. 

England. —  Foster      Allanson,  2  T.  R.  479. 

Canada. —  Tait  v.  Atkinson,  3  U.  C.  Q.  B. 
152. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  29  e#  seq. 

Waiving  objection. —  An  objection  that  a 
receipt,  under  seal,  for  attached  property 
cannot  be  the  foundation  of  an  action  of  as- 
sumpsit is  waived  if  defendant  fails  to  note 
it  in  his  specifications  of  defense,  and  does 
not  object  to  its  introduction  when  offered  in 
evidence.  Harris  v.  Morse,  49  Me.  432,  77 
Am.  Dec.  269. 

28.  Massachusetts. —  Brewer  v.  Dyer,  7 
Cush.  (Mass.)  337. 

Neiv  Hampshire. —  Knowlton  v.  Tilton,  38 
N.  H.  257. 

New  York. —  Miller  v.  Watson,  7  Cow. 
(N.  Y.)  39. 

England. —  Reade  v.  Johnson,  Cro.  Eliz. 
242;  Foster  v.  Allanson,  2  T.  R.  479. 

Canada. —  Tait  v.  Atkinson,  3  U.  C.  Q.  B. 
152. 

A  promise  to  pay  the  assignee  of  a  chose  in 
action  entitles  the  assignee  to  sue  upon  it  in 
his  own  name  in  assumpsit,  although  the  con- 
tract assigned  was  a  specialty.  Compton  v. 
Jones,  4  Cow.  (N.  Y.)  13. 

Necessity  of  consideration. — Where,  by  an 
instrument  under  seal,  one  promises  to  pay  a 
sum  of  money  within  a-  certain  time,  a  parol 
promise  by  him,  without  a  new  consideration, 
to  extend  the  time,  does  not.  change  the  con- 
tract to  a  simple  one  so  as  to  make  assumpsit, 
rather  than  covenant,  the  proper  action 
thereon.  Shaneman  v.  Core,  2  W^kly.  Notes 
Cas.  (Pa.)  540,  23  Pittsb.  Leg.  J.  (Pa.)  176. 

29.  .  Alabama. — Aikin  v.  Bloodgood,  12  Ala. 
221;  McVoy  v.  Wheeler,  6  Port.  (Ala.)  201. 

Maryland. —  Baltimore  County  Mut.  F.  Ins. 
Co.  V.  Deale,  18  Md.  26,  79  Am.  Dec.  673. 

Massachusetts. — Mill  Dam  Foundry  Prop'rs 
V.  Hovey,  21  Pick.  (Mass.)  417;  Munroe  v. 
Perkins,  9  Pick.  (Mass.)  298,  20  Am.  Dec. 
475 ;  Richards  v.  Killam,  10  Mass.  239. 

Missouri. —  Benton  v.  Craig,  2  Mo.  198. 

New  Hampshire. —  Knowlton  v.  Tilton,  38 
N.  H.  257. 

New  Mexico. — Kirchner  V.  Laughlin,  4  N.  M- 
218,  17  Pac.  132. 
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proceedings  constituting  an  abandonment  or  waiver  of  the  provisions  of  the 
sealed  instrument.^^  It  has  been  held,  however,  that,  if  a  contract,  under  seal,  is 
so  executed  that  it  will  not  authorize  a  party  injured  by  its  breach  to  sue  upon 
it,^^  or  if  it  is  not  the  cause  but  only  the  inducement  to  the  action,^^  or  if  it  con- 
tains no  covenant  for  payment  or  performance  to  the  party  to  be  benefited,  or  to 
some  other  person  for  his  use,^^  assumpsit  will  lie.  It  has  also  been  held  that 
assumpsit  may  be  maintained,  against  a  principal,  on  a  contract  under  seal  of  an 
agent  who  was  acting  under  parol  authority  only.^^  An  instrument  having  both 
the  form  and  substance  of  a  bond,  with  the  exception  of  the  seals  of  the  parties, 
may  be  declared  on  as  a  simple  contract.^^ 

B.  Implied  Promise  —  l.  In  General.  Upon  a  promise  arising  by  implica- 
tion of  law  indebitatus  assumpsit  lies.^^  The  request  necessary  to  support  such 
promise  may  be  inferred  from  the  beneficial  nature  of  the  consideration  and  the 
circumstances  of  the  transaction.^^    The  law,  however,  will  not  imply  a  promise 


Pennsylvania.^  Quigley  v.  De  Haas,  98  Pa. 
St.  292;  McGrann  North  Lebanon  R.  Co., 
29  Pa.  St.  82;  Lehigh  Coal,  etc.,  Co.  v.  Har- 
lan, 27  Pa.  St.  429;  Lawall  v.  Rader,  24  Pa. 
St.  283;  Spangler  v.  Springer,  22.  Pa.  St.  454; 
Vieary  Moore,  2  Watts  (Pa.)  451,  27  Am. 
Dec.  323. 

Vermont. —  First  Cong.  Meeting  House  Soc. 
V.  Rochester,  66  Vt.  501,  29  Atl.  810;  Smith  v. 
Smith,  45  Vt.  433;  Briggs  v.  Vermont  Cent. 
R,  Co.,  31  Vt.  211;  Barker  v.  Troy,  etc.,  R. 
Co.,  27  Vt.  766;  Sherwin  v.  Rutland,  etc.,  R. 
Co.,  24  Vt.  347. 

Virginia. —  Baird  v.  Blaigrove,  1  Wash. 
(Va.)  170. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  33. 

To  work  this  result  the  sealed  contract 
must  have  been,  in  whole  or  in  part,  super- 
seded by  the  new  parol  agreement,  so  that 
performance  by  the  party  after  the  parol 
modification  is  not  an  execution  of  the  orig- 
inal contract,  but  an  execution  of  the  modi- 
fied contract.  King  v.  Lamoille  Valley  R. 
Co.,  51  Vt.  369.  See  also  Green  v.  Roberts,  5 
Whart.  (Pa.)  84. 

30.  Knowlton  v.  Tilton,  38  N.  H.  257; 
Shaeffer  v.  Geisenberg,  47  Pa.  St.  500. 

Rescission  of  contract. — Where  a  contract, 
under  seal,  has  been  rescinded  by  act  of  the 
parties,  an  action  of  assumpsit  will  lie  to  re- 
cover moneys  paid  thereunder,  and  in  such 
action  the  written  contract,  though  under 
seal,  is  admissible  in  evidence.  Daly  v.  Bern- 
stein, 6  N.  M.  380,  28  Pac.  764.  See  also 
American  L.  Ins.  Co.  v.  McAden,  109  Pa.  St. 
31)9,  1  Atl.  256,  wherein  it  is  held  that,  where 
one  party  to  a  contract  tinder  seal  wrongfully 
refuses  to  perform  his  part,  and  plaintiff  re- 
scinds and  sues  in  assumpsit,  the  sealed  con- 
tract is  admissible  in  evidence,  not  as  the 
foundation  of  the  action,  but  as  evidence  to 
exhibit  the  transaction  as  it  previously  ex- 
isted, and  to  aid  in  the  assessment  of  damages, 

31.  Hitchcock  v.  Lukens,  S  Port.  (Ala.) 
333.  See  also  Kent  r.  Edmondston,  49  N.  C. 
529,  wlierein  it  is  held  that,  where  a  writing 
under  seal  is  inoperative  for  the  want  of 
form,  an  action  of  assumpsit  will  lie  on  the 
parol  contract  made  at  the  time  of  its  exe- 
cution. 

Seal  by  inadvertence.— When  what  was  in- 


tended to  be  an  ordinary  negotiable  note 
was  inadvertently  sealed,  the  holder  can  re- 
cover in  assumpsit  against  an  indorser.  Pat- 
terson V.  Wilson,  29  Pittsb.  Leg.  J.  (Pa.) 
329.  See  also  Excelsior  Mfg.  Co.  v.  Wheelock, 
6  N.  M.  410,  28  Pac.  772,  wherein  it  is  held 
that,  as  a  written  guaranty  is  not  required 
by  the  common  law  to  be  under  seal,  such  an 
instrument  is  not  converted  into  a  specialty 
by  the  addition  of  a  scroll,  with  the  word 
"  Seal  "  written  therein,  and  an  action  of  as- 
sumpsit may  be  founded  thereon. 

32.  Arnold  v.  Hickman,  6  Munf.  (Va.)  15, 
holding  that  where  a  judgment,  assigned  by 
a  sealed  instrument,  is  afterward  reversed, 
assumpsit  is  a  proper  action  against  the  as- 
signor. See  also  State  v.  Harmon,  15  W.  Va. 
115,  wherein  it  is  held  that,  where  a  preced- 
ing sealed  agreement  is  only  inducement  to  a 
subsequent  parol  contract,  assumpsit  Avill  lie. 

Admissibility  of  sealed  instrument. — Where 
assumpsit  lies,  and  the  amount  sought  to  be 
recovered  appears  by  writing  under  seal,  such 
writing  is  admissible.  Gallagher  v.  Stro- 
bridge  Lithographing  Co.,  (Pa.  1887)  9  Atl. 
487;  Carrier  v.  Dilworth,  59  Pa.  St.  406; 
Charles  v.  Scott,  1  Serg.  &  R.  (Pa.)  294;  Ma- 
lone  V.  Philadelphia,  12  Phila.  (Pa.)  323,  35 
Leg.  Int.  (Pa.)  290;  Carter  v.  Collar,  1  Phila. 
(Pa.)  339,  9  Leg.  Int.  (Pa.)  50. 

33.  Baldwin  v.  Emery,  89  Me.  496,  36  Atl. 
994;  Varney  v.  Bradford,  86  Me.  510,  30  Atl. 
115. 

34.  Jones  v.  Horner,  60  Pa.  St,  214;  Stro- 
bridge  Lithographing  Co.  v.  Gallagher,  2  Pa. 
Co.  Ct,  356.  See  also  Cram  v.  Bangor  House 
Proprietary,  12  Me,  354. 

Seal  of  promoter  of  corporation. — Assump- 
sit lies  against  a  corporation  on  a  contract 
made  and  sealed  by  a  promoter  of  a  corpora- 
tion, but  not  sealed  with  the  corporate  >;eal 
or  with  seals  of  any  of  the  incorporators  otlier 
than  such  promoter.  Swisshelm  v.  Swissvale 
Laundry  Co.,  95  Pa.  St.  367.  See  also  Dubois 
r.  Delaware,  etc.,  Canal  Co,,  4  Wend,  (N,  Y,) 
•285. 

35.  Cox  V.  Vogh,  33  Miss.  187, 

36.  As  to  recovery  on  implied  promise  in 
case  of  express  contract  see  infra.  III.  C,  2. 

37.  See  supra,  L  B,  3, 

38.  Higdon  v.  Thomas,  1  Harr.  &  G.CMd.) 
139:  Oatfield  v.  Waring,  14  Johns.  (N.  Y.) 
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against  the  express  declarations  of  the  party  to  be  charged,  made  at  the  time  of 
the  supposed  undertaking,^^  unless  such  party  is  under  legal  obligation,  paramount 
to  his  will,  to  perform  some  duty.^^ 

2.  Performance  of  Obligation  Created  by  Statute.  Assumpsit  lies  on  an 
implied  promise  to  discharge  a  legal  obligation  created  by  statute,  unless  some 
other  remedy  is  expressly  given/^ 

C.  The  Common  Counts  — l.  Collateral  Undertaking.  If  the  promise 
sued  on  is  a  collateral  undertaking  tiie  declaration  must  be  special ;  but  if  an 
original  undertaking  a  recovery  may  be  had  under  the  common  counts.^* 

2.  Existence  of^^Express  Simple"  Contract  —  a.  In  General.  It  is  a  well-set- 
tled rule  that  when  an  express  simple  contract  is  open  and  unexecuted,  and 
plaintiff  proceeds  for  a  breach  of  it,  he  must  declare  specially.  Indebitatus 


188;  Comstock  v.  Smith,  7  Johns.  (N.  Y.) 
87;  Livingston  v.  Rogers,  1  Cai.  (N.  Y.) 
583. 

As  to  when  the  law  implies  a  promise,  gen- 
erally, see  Contracts. 

A  special  count  cannot  be  framed  upon  a 
promise  arising  by  implication  of  law.  Thomp- 
son V.  French,  10  Yerg.  (Tenn.)  452. 

Whenever  the  circumstances  create  a  legal 
liability,  the  law  implies  a  promise  upon 
which  an  action  of  assumpsit  will  lie.  Mer- 
riwether  v.  Bell,  22  Ky.  L.  Rep.  844,  58  S.  W. 
987. 

39.  Alabama. — Meaher  v.  Pomeroy,  49  Ala. 
146. 

Kentucky. —  The  law  will  not  imply  a 
promise  to  pay  money  to  any  one  who  is  not 
known  to  be  entitled  to  it.  Pool  v.  Adkisson, 
1  Dana  (Ky.)  110. 

Maine. —  Webster  v.  Drinkwater,  5  Me.  319, 
17  Am.  Dec.  238 ;  Jewett  v.  Somerset  County, 
1  Me.  125. 

Massachusetts. — Earle  v.  Coburn,  130  Mass. 
596;  Whiting  v.  Sullivan,  7  Mass.  107.  - 

Neio  York. —  0 shorn  ?;.  Bell,  5  Den.  (N.  Y.) 
370,  49  Am.  Dec.  275.  , 

To  justify  a  recovery  upon  an  implied  as- 
sumpsit, it  is  necessary  for  plaintiff  to  estab- 
lish facts  upon  which  a  promise,  on  the  part 
of  defendant,  to  pay  a  certain  sum  of  money 
can  .  reasonably  be  presumed :  but  no  such 
promise  can  be  presumed  where  the  act  con- 
stituting the  cause  of  action  is  done  in  defi- 
ance of  plaintiff's  rights  or  under  a  claim  of 
adverse  right.  Carson  River  Lumbering  Co. 
V.  Bassett,"  2  Nev.  249. 

40.  Central  Bridge  Corp.  V.  Abbott,  4  Cush. 
(Mass.)  473. 

41.  Kentucky. — Elliott  V.  Gibson,  10  B.  Mon. 
(Ky.)  438. 

Massachusetts.- —  Bath  v.  Freeport,  5  Mass. 
325. 

Neio  Hampshire. —  Hillsborough  County  v. 
Londonderry,  43  N.  H.  451. 

Weio  York,—  Arnold  v.  Suffolk  Bank,  27 
Barb.  (K  Y.)  424. 

Vermont. —  Wheeler  v.  Wilson,  57  Vt.  157; 
Pawlet  V.  Sandgate,  19  Vt.  621.  See  also  Dan- 
ville V.  Putneyi  6  Vt.  512. 

Collection  of  taxes. —  Where  the  state  has, 
by  legislative  enactment,  imposed  taxes,  and 
no  other  mode  of  enforcing  it .  is  prescribed, 
an  action  of  assumpsit  will  lie,  on  the  prin- 
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ciple  that,  where  the  law  gives  a  claim  to  one 
against  another,  it  raises  an  implied  assump- 
sit on  the  legal  obligation  to  pay.  Baltimore 
City  Appeal  Tax  Ct.  v.  Patterson,  50  Md.  354 ; 
Dashiell  v.  Baltimore,  45  Md.  615.  See  also 
Baltimore  v.  Howard,  6  Harr.  &  J.  (Md.) 
883;  Wheeler  v.  Wilson,  57  Vt.  157;  and,  gen- 
erally. Taxation. 

42.  As  to  count :  For  goods  sold  and  de- 
livered see  Sales.  For  money  lent  see 
Money  Lent.  For  money  paid  see  Money 
Paid.  For  money  received  see  Money  Re- 
ceived. For  use  and  occupation  see  Use  and 
Occupation.  For  work  and  labor  see  Work 
AND  Labor.  On  account  stated  see  Accounts 
AND  Accounting,  II,  B,  6,  a  [1  Cyc.  388]. 
On  quantum  meruit  see  Contracts;  Work 
AND  Labor.  On  quantum  valehat  see  Sales; 
Vendor  and  Purchaser. 

As  to  use  of  common  counts  in  case  of  im- 
plied promise  see  supra,  III,  B,  1. 

43.  Alabama. —  Walker  v.  Forbes,  25  Ala. 
139.  60  Am.  Dec.  498;  Smith  v.  McGehee,  14 
Ala.  404. 

Connecticut. —  Winton  v.  Meeker,  25  Conn. 
456. 

Illinois. —  Power  v.  Rankin,  114  111.  52,  29 
N.  E.  185;  Adams  v.  Westlake,  92  111.  App. 
616. 

Indiana,. —  Johnson  v.  Clark,  5  Blackf. 
(Ind.)  564. 

Kentucky. —  Markley  v.  Withers,  4  T,  B. 
Mon.  (Ky.)  14. 

Maryland. —  Elder  v.  Warfield,  7  Harr.  &  J. 
(Md.)  391. 

ISleio  York. —  Butler  v.  Rawson,  1  Den. 
(N.  Y.)  105;  Mason  v.  Munger-,  5  Hill  (K  Y.) 
613;  Northrup  v.  Jackson,  13  Wend.  (N.  Y.) 
85. 

Yermont.—  Arbuckle  v.  Templeton,  65  Vt. 
205,  25  Atl.  1095. 

United  States. —  Douglass  v.  Reynolds,  7 
Pet.  (U.  S.)  113,  8  L.  ed.  626. 

As  to  collateral  undertakings,  generally,  see 
Frauds,  Statute  of;  Guaranty;  Indem- 
nity; Principal  and  Surety. 

44.  Ford  v.  Rockwell,  2  Colo.  376;  Power 
r.  Rankin,  114  111.  52,  29  N.  E.  185;  Runde  v. 
Runde,  59  111.  98 ;  Adams  v.  Westlake,  92  111. 
App.  616;  Johnson  v.  Glover,  19  111.  App. 
585;  Elder  v.  Warfield,  7  Harr.  &  J.  (Md.) 
391;  Northrup  v.  Jackson,  13  Wend.  (N.  Y.) 
85.  ' 
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assumpsit  will  not  lie/^  The  law  will  not  imply  a  contract  where  an  express  one 
"exists."*^    A  cause  of  action  under  an  express  contract  cannot  be  so  divided  that 


45.  J.  7a  5a  7n a.— Stafford  v.  Sibley,  106  Ala. 
189,  17  So.  324:  Ezell  v.  King,  93  Ala.  470,  9 
So.  534:  Jonas  v.  King,  81  Ala.  285,  1  So. 
591;  Beadle  v.  Graham,  66  Ala.  99;  Burkham 
V.  Spiers,  56  Ala.  547;  Vincent  v.  Rogers,  30 
Ala.  471;  Smith  v.  McGehee,  14  Ala.  404; 
Clements  v.  Eslava,  4  Port.  (Ala.)  502. 

A7^kansas. —  Bernard  v.  Dickins,  22  Ark. 
351;  Jackson  v.  Jones,  22  Ark.  158;  Bertrand 
i\  Byrd,  5  Ark.  651. 

California. —  O'Connor  v.  Dingley,  26  Cal. 
11 :  Baker  v.  Cornwall,  4  Cal.  15. 

Connecticut. —  Leonard  v.  Dyer,  26  Conn. 
172,  68  Am.  Dee.  382;  Russell  v.  South  Britain 
Soc,  9  Conn.  508 ;  Shepard  v.  Palmer,  6  Conn. 
95;  Hinsdale  v.  Ells,  3  Conn.  377;  Snow  v. 
Chapman,  2  Root  (Conn.)  99;  White  V.  Wood- 
ruff, 1  Root  ( Conn. )  309 ;  Carew  v.  Bond,  1 
Root  (Conn.)  269. 

Dehncarc. —  Hurloek  v.  Murphy,  2  Houst. 
(Del.)  550;  Simpson  v.  Warren,  5  Harr.  (Del.) 
371. 

(7 eor(;ia.— Hancock  v.  Ross,  18  Ga.  364; 
Baldwin  v.  Lessner,  8  Ga.  71. 

Illinois. —  Russell  v.  Gillmore,  54  HI.  147; 
Elder  v.  Hood,  38  HI.  533;  Cast  v.  Roff,  26 
HI.  452:  Throop  v.  Sherwood,  9  111.  92;  Stew- 
art V.  Carbray,  59  HI.  App.  397;  Sands  v. 
Potter,  59  111.  App.  206 ;  Wilderman  v.  Pitts, 
29  111.  App.  528;  Rollins  v.  Duffy,  14  111. 
App.  69. 

Indiana. —  Toledo,  etc.,  R.  Co.  v.  Levy,  127 
Ind.  168,  26  N.  E.  773;  Kerstetter  v.  Ray- 
mond, 10  Ind.  199;  Swift  v.  Williams,  2  Ind. 
365;  Cranmer  v.  Graham,  1  Blackf.  (Ind.) 
406;  Schaffner  v.  Kober,  2  Ind.  App.  409,  28 
N.  E.  871. 

Kentucky. —  Western  v.  Sharp,  14  B.  Mon. 
(Ky.)  144;  Morford  v.  Ambrose,  3  J.  J. 
Marsh.  (Ky.)  688;  Halley  .v.  McCargo,  4 
Bibb  (Ky.)  349;  Pringle  v.  Samuel,  1  Bibb 
(Ky.)  172. 

Louisiana. — ^Mazureau  v.  Morgan,  25  La. 
Ann.  281;  Willis  v.  Melville,  19  La.  Ann.  13; 
Hogan  r.  Gibson,  12  La.  457. 

Blaine. —  Holden  Steam  Mill  Co.  v.  Wester- 
velt,  67  Me.  446;  Jenks  v.  Mathews,  31  Me. 
318;  Marshall  v.  Jones,  11  Me.  54,  25  Am. 
Dec.  260. 

Maryland. — Consolidation  Coal  Co.  v.  Shan- 
non, 34  Md.  144;  Speake  v.  Sheppard,-6  Harr. 
&  J.  (Md.)  81;  Watkins  v.  Hodges,  6  Harr. 
&  J.  (Md.)  38. 

Massachusetts. —  Moufton  v.  Trask,  9  Mete. 
(Mass.)  577. 

Michigan. —  Labadie  v.  Detroit,  etc.,  R.  Co., 
125  Mich.  419,  84  N.  W.  622:  Pierson  v. 
Spaulding,  61  Mich.  90,  27  N.  W.  865;  Mit- 
chell V.  Scott,  41  Mich.  108,  1  N.  W.  968; 
Butterfield  v.  Seligman,  17  Mich.  95. 

Mississippi.— 'i:^e\y  Orleans,  etc.,  R.  Co.  v. 
Pressley,  45  Miss.  66;  Eowler  v.  Austin,  1 
How.  (Miss.)  156,  26  Am.  Dec.  701. 

Missouri.— Vowell  v.  Buckley,  13  Mo.  317^; 
Chambers  v.  King,  8  Mo.  517;  Stollings  v. 
Sappington,  8  Mo.  118 ;  Christy  v.  Price,  7  Mo. 
430 ;  Johnson  v.  Strader,  3  Mo.  359. 


Neio  Hampshire. —  Carroll  V.  Giddings,  58 
N.  H.  333. 

Neiv  York. —  Ladue  v.  Seymour,  24  Wend. 
(N.  Y.)  60;  Peltier  i;.  Sewall,  12  Wend. 
(N.  Y.)  386;  Jewell  v.  Schroeppel,  4  Cow. 
(N.  Y.)  564;  Porter  v.  Talcott,  1  Cow.  (N.  Y.) 
359;  Wood  v.  Edwards,  19  Johns.  (N.  Y.) 
205;  Clark  v.  Smith,  14  Johns.  (N.  Y.)  326; 
Jennings  v.  Camp,  13  Johns.  (N.  Y. )  94,  7 
Am.  Dec.  367 ;  Raymond  v.  Bearnard,  12 
Johns.  (N.  Y.)  274,  7  Am.  Dec.  317. 

North  Carolina. — Winstead  v.  Reid,  44  N.  C. 
76,  57  Am.  Dec.  571. 

Ohio.—  lUn  V.  Blake,  Wright  (Ohio)  489; 
Halloway  v.  Davis,  Wright  (Ohio)  129. 

Pennsylvania. —  Powelton  Coal  Co.  v.  Mc- 
Shain,  75  Pa.  St.  238. 

South  Carolina. —  Suber  v.  Pullin,  1  S.  0. 
273;  Geer  v.  Brown,  11  Rich.  (S.  C.)  42; 
Barnes  v.  Gorman,  9  Rich.  (S.  C.)  297;  Sin- 
clair V.  State  Bank,  2  Strobh.  ( S.  C.)  344; 
Stent  V.  Hunt,  3  Hill  (S.  C.)  223;  Rye  v. 
Stubbs,  1  Hill  (S.  C.)  384;  Stoll  v.  Ryan,  3 
Brev.  (S.  C.)  238. 

Tennessee. —  Wilson  v.  Smith,  5  Yerg. 
(Tenn.)  379. 

Vermont. — Hemenway  v.  Smith,  28  Vt.  701 ; 
Camp  V.  Barker,  21  Vt.  469;  Royalton  v.  Roy- 
alton,  etc..  Turnpike  Co.,  14  Vt.  311;  Way  v. 
Wakefield,  7  Vt.  223. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  V. 
Lafferty,  2  W.  Va.  104. 

Wisconsin.— Tieiz  v.  Tietz,  90  Wis.  66,  62 
N.  W.  939;  Maynard  v.  Tidball,  2  Wis.  34; 
Baxter  v.  Payne,  1  Pinn.  (Wis.)  501. 

United  States. —  Ingle  v.  Jones,  2  Wall. 
(U.  S.)  1,  17  L.  ed.  762;  Chesapeake,  etc.. 
Canal  Co.  v.  Knapp,  9  Pet.  (U.  S.)  541,  9 
L.  ed.  222;  Perkins  v.  Hart,  11  Wheat.  (U.  S.) 
237,  6  L.  ed.  463:  Dawes  v.  Peebles,  6  Fed. 
856;  Krouse  v.  Deblois,  1  Cranch  C.  C.  (U.  S.) 
138,  14  Fed.  Cas.  No.  7,937. 

England. —  Weston  v.  Downes,  Dougl.  23; 
Hulle  V.  Heightman,  2  East  145,  4  Esp.  75; 
Cutter  V.  Povv-ell,  6  T.  R.  320,  3  Rev.  Rep.  185.  • 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  15. 

46.  Arkansas. —  Jackson  t'.  Jones,  22  Ark. 
158. 

Maine. —  Rumford  Falls  Power  Co.  V.  Rum- 
ford  Falls  Paper  Co.,  95  Me.  186,  49  Atl.  876; 
Simpson  v.  Bowden,  33  Me.  549. 

Massachusetts. —  Brown  r.  Fales,  139  Mass. 
21,  29  N.  E.  211:  Allen  v.  Ford,  19  Pick. 
(Mass.)  217:  Whiting  v.  Sullivan,  7  Mass. 
107. 

Neio  Jersey. — Voorhees  v.  Combs,  33  N.  J.  L. 
494. 

New  York.—  Harris  v.  Storv.  2  E.  D.  Smith 
(N.  Y.)  363:  Ladue  v.  Seymour,  24  Wend. 
(N".  Y.)  ,60. 

Pcnnsiflrania. —  Harris  r.  Ligget,  1  Watts 
&  S.  (Pa.)  301. 

Soiiil!  Cdroliiia.— Stoll  v.  Rvan,  3  Brev. 
(S.  C.)  238. 

England. — Fercuson  r.  Cnrrinotou,  9  B.  &  C. 
59,  17  E.  C.  L.  36:  3  C.  &  P.  457.  14  E.  C.  L. 
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recovery  can  be  had  partly  on  a  general  count  and  partly  on  a  special/^  If,  how- 
ever, there  is  an  express  contract,  not  under  seal,*^  and,  by  its  terms,  it  contains 
nothing  more  than  the  law  would  imply,  it  is  optional  with  plaintiff  to  declare  in 
general  indebitatus  assumpsit,  or  upon  the  express  contract.^^ 

b.  Full  Performance  by  Plaintiff.  But  where  an  express  contract,  not  under 
seal,^  has  been  fully  performed  on  plaintiff's  part,  and  nothing  remains  to  be 
done  under  it  but  the  payment  of  money  by  defendant,  plaintiff  may  declare 
specially  on  the  original  contract,  or  ^generally  in  indebitatus  assumpsit,  at  his 
election.^^ 


661,  7  L.  J.  K.  B.  0.  S.  139;  Schlencker  v. 
Moxsy,  3  B.  &  C.  789,  5  D.  &  R.  747,  27  Rev. 
Rep.  482,  10  E.  C.  L.  357 ;  Strutt  v.  Smith,  1 
C.  M.  &  R.  312,  3  L.  J.  Exch.  357,  4  Tyrw. 
1019;  Cutter  v.  Powell,  6  T.  R.  320,  3  Rev. 
Rep.  185. 

47.  Beecher  v.  Pettee,  40  Mich.  181. 

By  bringing  an  action  of  assumpsit  plaintiff 
is  held  to  affirm  the  contract,  with  all  its  in- 
cidents. He  cannot  maintain  that  the  con- 
tract is  relied  on  in  part  and  repudiated  in 
part.  Shoninger  v.  Peabody,  57  Conn.  42,  17 
Atl.  278,  14  Am.  St.  Rep.  88 ;  Rutter  v.  Gable, 
1  Watts  &  S.  (Pa.)  108;  Smith  v.  Hodson,  4 
T.  R.  211. 

48.  As  to  instruments  under  seal  see  supra, 
III,  A,  2. 

49.  Davis  v.  Smith,  79  Me.  351,  10  Atl.  55; 
Gibhs  V.  Bryant,  1  Pick.  (Mass.)  118;  San- 
born V.  Emerson,  12  N.  H.  57 ;  Princeton,  etc., 
Turnpike  Co.  v.  Gulick,  16  N.  J.  L.  161. 

50.  As  to  instruments  under  seal  see  supra, 
III,  A,  2. 

51.  Alahama. —  Stafford  v.  Sibley,  106  Ala. 
189,  17  So.  324;  Ezell  v.  King,  93  Ala.  470, 
9  So.  534;  Jonas  v.  King,  81  Ala.  285,  1  So. 
591 ;  Beadle  v.  Graham,  66  Ala.  99 ;  Darden  v. 
James,  48  Ala.  33;  Dukes  v.  Leowie,  13  Ala. 
457;  Hunter  v.  Waldron,  7  Ala.  753;  Givhan 
V.  Dailey,  4  Ala.  336. 

Arkansas. —  Bernard  v.  Dickins,  22  Ark. 
351;  Jackson  v.  Jones,  22  Ark.  158;  Wright 
V.  Morris,  15  Ark.  444. 

California. —  O'Connor  v.  Dingley,  26  Cal. 

Colorado. —  Ford  v.  Rockwell,  2  Colo.  376. 

Connecticut. — Pinches  v.  Swedish  Evangeli- 
cal Lutheran  Church,  55  Conn.  183,  10  Atl. 
264. 

Delaware. —  Hurlock  v.  Murphy,  2  Houst. 
(Del.)  550. 

District  of  Columbia. — Campbell  v.  District 
of  Columbia,  2  MacArthur  (D.  C.)  533. 

Georgia. — Dobbins  v.  Pyrolusite  Manganese 
Co.,  75  Ga.  450;  Hancock  v.  Ross,  18  Ga.  364. 

Illinois. —  Chicago  v.  Chicago,  etc.,  R.  Co., 
186  111.  300,  57  N.  E.  795;  Shepard  v.  Mills, 
173  111.  223,  50  N.  E.  709;  Sands  v.  Potter, 
165  111.  397,  46  N.  E.  282,  56  Am  St.  Rep. 
253:  Chicago  Catholic  Bishop  v.  Bauer,  62 
111.  188;  Madison  First  Nat.  Bank  v.  Hart, 
55  111.  62;  Thomas  v.  Caldwell,  50  111.  138; 
Adlard  v.  Muldoon,  45  111.  193;  Pickard  v. 
Bates,  38  111.  40;  Eggleston  v.  Buck,  24  111. 
262;  Tunnison  v.  Field,  21  111.  108;  Lane  v. 
Adams,  19  111.  167;  Throop  V:  Sherwood,  9 
111.  92;  Rietz  v.  Siebold,  92  111.  App.  147; 
Grand  Co.  v.  Chicago  Daily  News  Co.,  92  111. 
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App.  129;  Foster  v.  McKeown,  85  111.  App. 
449;  Springer  v.  Orr,  82  111.  App.  558;  Ber- 
kowsky  Specter,  79  111.  App.  215;  Neagle 
V.  Herbert,  73  111.  App.  17;  Streff  v.  Colteaux, 
64  111.  App.  179. 

Indiana. —  Brown  v.  Perry,  14  Ind.  32 ; 
Stuckey  v.  Hardy,  15  Ind.  App.  19,  41  N.  E. 
606. 

Iowa. —  Buf ord  v.  Funk,  4  Greene  ( Iowa ) 
493. 

Kansas. —  Emslie  v.  Leavenworth,  20  Kan. 
562. 

Kentucky. —  Carson  v.  Allen,  6  Dana  ( Ky. ) 
395;  Arnold  v.  Paxton,  6  J.  J.  Marsh. 
(Ky.)  503;  Scott  v.  Messick,  4  T.  B.  Mon. 
(Ky.  535;  Stout  v.  Gallagher,  2  A.  K.  Marsh. 
(Ky.)  159. 

Maryland. —  Ganibrill  v.  Schooley,  89  Md. 
546,  43  Atl.  918;  Southern  Bldg.,  etc.,  Assoc. 
V.  Price,  88  Md.  155,  41  Atl.  53,  42  L.  R.  A. 
206;  Walsh  v.  Jenvey,  85  Md.  240,  36  Atl. 
817,  38  Atl.  938  ;  Fairfax  Forrest  Min.,  etc., 
Co.  V.  Chambers,  75  Md.  604,  23  Atl.  1024; 
Devecmon  v.  Shaw,  69  Md.  199,  14  Atl.  464, 
9  Am.  St.  Rep.  422;  Ridgeley  v.  Crandall,  4 
Md.  435;  Coursey  v.  Covington,  5  Harr.  &  J. 
(Md.)  45. 

Massachusetts. —  Fish  v.  Gates,  133  Mass. 
441;  Holbrook  v.  Dow,  1  Allen  (Mass.)  397; 
Morse  v.  Potter,  4  Gray  ( Mass. )  292 ;  Canada 
V.  Canada,  6  Cush.  (Mass.)  15;  Tebbetts  v. 
Pickering,  5  Cush.  (Mass.)  83,  51  Am.  Dec. 
48;  Hunneman  v.  Grafton,  10  Mete.  (Mass.) 
454;  Stark  v.  Parker,  2  Pick.  (Mass.)  267, 
13  Am.  Dec.  425;  Felton  v.  Dickinson,  10 
Mass.  287. 

Michigan. —  Nicol  v.  Fitch,  115  Mich.  15^ 
72  N.  W.  988,  69  Am.  St.  Rep.  542 ;  Nugent  v. 
Teachout,  67  Mich.  571,  "35  N.  W.  254;  Be- 
gole  V.  McKenzie,  26  Mich.  470. 

Mississippi. —  New  Orleans, '  etc.,  R.  Co. 
Pressley,  45  Miss.  66;  Fowler  v.  Austin,  1 
How.  (Miss.)  156,  26  Am.  Dec.  701. 

Missouri.—  Moore  v.  H.  Gaus,  etc.,  Mfg. 
Co.,  113  Mo.  98,  20  S.  W.  975;  Williams  v. 
Chicago,  etc.,  R.  Co.,  112  Mo.  463,  20  S.  W. 
631,  34  Am.  St.  Rep.  403;  Mansur  v.  Botts, 
80  Mo.  651 ;  Stout  v.  St.  Louis  Tribune  Co., 
52  Mo.  342 ;  Ingram  V.  Ashmore,  12  Mo.  574 ; 
Kennerly  v.  Somerville,  68  Mo.  App.  222. 

Neiv  Hampshire. —  Carroll  v.  Giddings,  58 
N.  H.  333;  Colburn  v.  Pomeroy,  44  N.  H.  19; 
New  Hampshire  Mut.  F.  Ins.  Co.  v.  Hunt,  30 
N.  H.  219;  Hale  v.  Handy,  26  N.  H.  206. 

Neio  J ersey. — Weart  v.  Hoagland,  22  N.  J.  L. 
517. 

Neio  Yorfc.— Hurst  v.  Litchfield,  39  N.  Y. 
377 ;  Hosley  v.  Black,  28  N.  Y.  438 ;  Moffet  v. 
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e.  Prevention  of  Performance.  So,  also,  if  a  special  agreement  has  been 
abandoned  by  defendant  or  by  mutual  consent,  or  if  plaintiff  has  been  prevented 
from  performing  it  by  the  act  or  default  of  defendant,  plaintiff  may  recover 
under  the  common  counts.^^ 


Sackett,  18  N.  Y.  522;  Farron  v.  Sherwood, 

17  N.  Y.  227;  Fort  v.  Gooding,  9  Barb.  (N.  Y.) 
371;  Atkinson  v.  Collins,  18  How.  Pr.  (N.  Y.) 
235 :  Ladue  v.  Seymour,  24  Wend.  (N.  Y.)  60; 
Clark  V.  Fairchild,  22  Wend.  (N.  Y.)  576; 
Peltier  v.  Sewall,  12  Wend.  (N.  Y.)  386;  Feeter 
r.  Heath,  11  Wend.  (N.  Y.)  477;  Williams  v. 
Sherman,  7  Wend.  (N.  Y.)  109;  Dubois  v. 
Delaware,  etc..  Canal  Co.,  4  Wend.  (N.  Y. ) 
285;  Jewell  v.  Schroeppel,  4  Cow.  (N.  Y.) 
564;  Porter  v,  Taleott,  1  Cow.  (N.  Y.)  359. 

OMo. —  Bagley  v.  Bates,  Wright  (Ohio) 
705. 

Pennsylvania. —  Powelton  Coal  Co.  v.  Mc- 
Shain,  75  Pa.  St.  238;  McManus  v.  Cassidy, 
66  Pa.  St.  260;  Weiss  v.  Mauch  Chunk  Iron 
Co.,  58  Pa.  St.  295;  Edwards  v.  Goldsmith, 
16  Pa.  St.  43;  Eckel  v.  Murphey,  15  Pa.  St. 
488,  53  Am.  Dec.  607;  Cooper  v.  Bickford,  3 
Grant  (Pa.)  69;  Bomeisler  v.  Dobson,  5 
Whart.  (Pa.)  398;  Algeo  v.  Algeo,  10  Serg. 

6  K.  (Pa.)  235;  Kelly  v.  Foster,  2  Binn. 
( Pa. )  4 ;  Sykes  v.  Summerel,  2  Browne  ( Pa. ) 
225. 

South  Carolina. —  Barnes  v.  Gorman,  9 
Rich.  ( S.  C. )  297 ;  Sinclair  v.  State  Bank,  2 
Strobh.  (S.  C.)  344. 

Tennessee. —  Sublett  v.  McLin,  10  Humphr. 
(Tenn.)  181. 

Vermont. —  Bradley  v.  Phillips,  52  Vt.  517; 
Groot  V.  Story,  41  Vt.  533;  Mattocks  v.  Ly- 
man, 16  Vt.  113;  Royalton  v.  Royalton,  etc.. 
Turnpike  Co.,  14  Vt.  311;  Way  v.  Wakefield, 

7  Vt.  223. 

Virginia. —  Baltimore,  etc.,  R.  Co.  v.  Polly, 
14  Gratt.  (Va.)  447;  Brown  v.  Ralston,  9 
Leigh  (Va.)  532;  Brooks  v.  Scott,  2  Munf. 
(Va.)  344. 

West  Virginia. —  Moore  v.  Wetzel  County, 

18  W.  Va.  630;  Baltimore,  etc.,  R.  Co.  v. 
LaflFerty,  2  W.  Va.  104. 

Wisconsin. —  Bradley  V.  Levy,  5  Wis.  400; 
Maynard  v.  Tidball,  2  Wis.  34. 

JJnited  States. —  Ingle  v.  Jones,  2  Wall. 
(U.  S.)  1,  17  L.  ed.  762;  Chesapeake,  etc., 
Canal  Co.  v.  Knapp,  9  Pet.  (U.  S.)  541,  9 
L.  ed.  222;  Perkins  V.  Hart,  11  Wheat. 
(U.  S.)  237,  6  L.  ed.  463;  Columbia  Bank  v. 
Patterson,  7  Cranch  (U.  S.)  299,  3  L.  ed. 
351;  Dawes  v.  Peebles,  6  Fed.  856;  Ames  v. 
Le  Rue,  2  McLean  (U.  S.)  216,  1  Fed.  Cas. 
No.  327 ;  Brockett  v.  Hammond,  2  Cranch 
C.  C.  (U.  S.)  56,  4  Fed.  Cas.  No.  1,916. 

England. —  Studdy  v.  Sanders,  5  B.  &  C. 
628,  11  E.  C.  L.  614;  Streeter  v.  Horlock,  1 
Bing.  34,  7  Moore  C.  P.  283,  25  Rev.  Rep.  579, 

8  E.  C.  L.  389 ;  Leeds  v.  Burrows,  12  East  1 ; 
Bianchi  v.  Nash,  5  L.  J.  Exch.  252,  1  M.  &  W. 
545,  1  Tyrw.  &  G.  916;  Alcorne  v.  Weste- 
brooke,  1  Wils.  117. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  17. 

As  to  question  of  performance  as  one  for 
jury  see  infra,  XI,  B. 

52.  Alabama. —  Kirkland  v.  Gates,  25  Ala. 
465. 


Arkansas. —  Prince  v.  Thomas,  15  Ark.  378. 
California. —  Reynolds  v.  Jourdan,  6  Cal. 
108. 

Connecticut. —  Compare  Allen  v.  Jarvis,  20 
Conn.  38. 

Delaware. —  Hurlock  v.  Murphy,  2  Houst. 
(Del.)  550. 

Illinois. —  Guerdon  v.  Corbett,  87  111.  272; 
Sanger  v.  Chicago,  65  111.  506 ;  Webster  v.  En- 
field,  10  111.  298;  Selby  v.  Hutchinson,  9  111. 
319. 

Indiana. —  Barber  v.  Lyon,  8  Blackf .  ( Ind. ) 
215;  Hoagland  v.  Moore,  2  Blackf.  (Ind.) 
167.  See  also  Kerstetter  v.  Raymond,  10 
Ind.  199. 

Iowa. —  Dibol  v.  Minott,  9  Iowa  403 ;  Stew- 
art V.  Craig,  3  Greene  (Iowa)  505.  But  see 
Lorton  v.  Agnew,  Morr.  (Iowa)  64,  holding 
that  where  a  special  agreement  is  made  to  re- 
scind a  former  contract,  and  repay  a  certain 
portion  of  the  money  advanced,  such  money 
cannot  be  recovered  under  the  common  counts, 
but  the  declaration  must  be  special. 

Kentucky. —  Compare  Rankin  v.  Darnell,  11 
B.  Mon.  (Ky.)  30,  52  Am.  Dec.  557,  holding 
that,  if  one  party  to  a  written  contract  to 
perform  work  performs  in  part,  and  a  full 
performance  is  prevented  by  the  other,  the 
remedy  is  still  upon  the  written  contract. 

Louisiana. — Brown  v.  Bark  Laura  Snow,  14 
La.  Ann.  848. 

Maine. —  Wright  v.  Haskell,  45  Me.  489. 

Maryland. —  Bull  v.  Schuberth,  2  Md.  38; 
Watkins  v.  Hodges,  6  Harr.  &  J.  (Md.)  38; 
Hannan  v.  Lee,  1  Harr.  &  J.  (Md.)  131. 

Massachusetts. — Johnson  v.  Trinity  Church 
Soc,  11  Allen  (Mass.)  123;  Bassett  v.  San- 
born, 9  Cush.  (Mass.)  58;  Canada  v.  Canada, 
6  Cush.  (Mass.)  15;  Moulton  v.  Trask,  9 
Mete.  (Mass.)  577. 

Michigan. —  Mooney  v.  York  Iron  Co.,  82 
Mich.  263,  46  N.  W.  376;  Mitchell  v.  Scott, 
41  Mich.  108,  1  N.  W^  968 ;  McQueen  v.  Gam- 
ble, 33  Mich.  344.  Compare  Beecher  v.  Pet- 
tee,  40  Mich.  181,  holding  that,  where  one 
sues  for  not  being  suffered  to  complete  a  spe- 
cial agreement,  he  must  declare  speciallj^,  and 
cannot  rely  on  the  common  counts. 

Missouri. —  McCullough  v.  Baker,  47  Mo. 
401.  Compare  Clendennen  v.  Paulsel,  3  Mo. 
230,  25  Am.  Dec.  435. 

Neto  Hampshire. —  Carroll  v.  Giddings,  58 
N.  H.  333. 

Neio  York. —  Jones  r.  Judd,  4  N.  Y.  411; 
Ladue  v.  Seymour,  24  Wend.  ( N.  Y. )  60 :  Pel- 
tier V.  Sewall,  12  Wend.  (N.  Y.)  380  :  Duboi* 
V.  Delaware,  etc..  Canal  Co.,  4  Wend.  (N.  Y.) 
285;  Linningdalc  r.  Livingston,  10  Johns. 
(N.  Y.)  36:  ^ 

North  C(iro7,i«a.— Buffkin  i:  Baird,  73  N.  C. 
283. 

Ohio. —  Fitch  v.  Sargeant,  1  Ohio  352  :  Bag- 
ley  V.  Bates,  Wright  (Ohio)  705;  Ames  t*. 
Sloat,  Wright  (Ohio)  577. 

Pennsylvania. —  Where  there  is  an  express 
agreement,  the  complete  execution  of  which 
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d.  Waiving  Full  Performance.  In  like  manner,  plaintiff  may  recover  upon 
the  common  counts  even  though  he  has  not  strictly  complied  with  the  terms  of  a 
.special  contract,  if  that  which  has  been  done  by  him  is  beneficial  to  defendant, 
and  has  been  accepted  and  enjoyed,  or  the  default  has  been  waived.^^ 

e.  Payment  Otherwise  Than  in  Money.  If  the  agreement  is  to  be  carried  out 
hj  defendant  in  some  other  way  than  by  the  payment  of  money,  the  general  rule 
is  that  it  must  be  declared  on  specially.^  There  are  cases,  however,  which  hold 
that  a  recovery  may  be  had  under  the  common  counts  on  a  note  payable  in 
specific  articles  of  property.^^ 


has  been  prevented  by  defendant,  plaintiff 
must  declare  specially  on  the  agreement. 
Harris  v.  Ligget,  1  Watts  &  S.  (Pa.)  301; 
Algeo  V.  Algeo,  10  Serg.  &  R.  (Pa.)  235. 

South  Carolina. —  Suber  v.  Pullin,  1  S.  C. 
273  :  Stoll  V.  Eyan,  3  Brev.  (S.  C.)  238. 

Tennessee. —  Allen  v.  McNew,  8  Humphr. 
(Tenn.)  46. 

Ver^nont. —  Chamberlin  V.  Scott,  33  Vt. 
80 ;  Derby  v.  Johnson,  21  Vt.  17. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Lafferty,  2  W.  Va.  104. 

United  States. — Chesapeake,  etc.,  Canal  Co. 
V.  Knapp,  9  Pet.  (U.  S.)  541,  9  L.  ed.  222; 
Perkins  v.  Hart,  11  Wheat.  (U.  S.)  237,  6 
L.  ed.  463 ;  Dawes  v.  Peebles,  6  Fed.  856. 

EnqJavd. — ^  Franklin  r.  Miller,  4  A.  &  E. 
599,  31  E.  C.  L.  268 :  Withers  r.  Reynolds,  2 
B,  &  Ad.  882,  1  L.  J.  K.  B.  30,  22  E.  C.  L. 
■370 ;  Cooke  v.  Munstone,  4  B.  &  P.  N.  R.  351 ; 
Planche  n.  Colbnrn,  8  Bing.  14,  21  E.  C.  L. 
424,  5  C.  &  P.  58,  24  E.  C.  L.  452,  1  Moore 
&  S.  51;  Hesketh  v.  Blanchard,  4  East  144; 
Towers  v.  Barrett,  1  T.  R.  133. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  17. 

53.  Arkansas. —  Bertrand  v.  Byrd,  5  Ark. 
651. 

Connecticut. — Pinches  v.  Swedish  Evangeli- 
cal Lutheran  Church,  55  Conn.  183,  10  Atl. 
264. 

Georgia. —  Hancock  r.  Ross,  18  Ga.  364. 

Illinois. — Chicago  Catholic  Bishop  v.  Bauer, 
'62  111.  188. 

Indiana. —  Cosby  r.  Adams,  Wils.  (Ind.) 
342: 

Blaine. —  Hayden  r.  Madison,  7  Me.  76. 

Massachusetts. —  Reed  v.  Scituate,  5  Allen 
(Mass.)  120;  Bee  Printing  Co.  v.  Hichborn, 
4  Allen  (Mass.)  63;  Snow  v.  Ware,  13  Mete. 
(Mass.)  42:  Hayward  V.  Leonard,  7  Pick. 
(Mass.)  181,  19  Am.  Dec.  268. 

Blichigan. —  Chapman  v.  Dease,  34  Mich. 
375 :  Andre  V.  Hardin,  32  Mich.  324 ;  Begole 
r.  McKenzie.  26  Mich.  470:  Wildey  r.  Frac- 
tional School  Dist.  No.  1,  25  Mich.  419;  Al- 
len r.  McKibbin,  5  Mich.  449. 
•  AV5m.<?7va.— West  v.  Van  Pelt,  34  Nebr.  63, 
51  N.  W.  313. 

New  York. —  Ladue  r.  Seymour,  24  Wend. 
fT^.  Y.)  60:  Merrill  r.  Ithaca,  etc.,  R.  Co.,  16 
Wend.  (N.  Y.)  586,  30  Am.  Dec.  130:  Peltier 
r.  Sewall,  12  Wend.  (N.  Y.)  386:  Jewell  v. 
Schroep-pel,  4  Cow.  (IST.  Y.)  564:  Linningdale 
r.  Livingston,  10  Johns.  (N.  Y.)  36. 

Oregon. —  Todd  v.  Huntington,  13  Oreg.  9, 
4  Pac.  295. 

West  Virginia. — Baltimore,  etc.,  R.  Co.  V. 
Lafferty,  2  W.  Va.  104. 
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United  States.— Ingle  v.  Jones,  2  Wall. 
(U.  S.)  1,  17  L.  ed.  762;  Columbus  Safe-De- 
posit Co.  V.  Burke,  88  Fed.  630,  60  U.  S.  App. 
253,  32  C.  C.  A.  67;  Crane  Elevator  Co.  v. 
Clark,  80  Fed.  705,  53  U.  S.  App.  257,  26 
C.  C.  A.  100;  Dawes  v.  Peebles,  6  Fed. 
856. 

England. —  Read  v.  Rann,  10  B.  &  C.  438,  8 
L.  J.  K.  B.  0.  S.  144,  21  E.  C.  L.  189;  Denew 
V.  Daverell,  3  Campb.  451 ;  Farnsworth  V. 
Gerrard,  1  Campb.  38,  10  Rev.  Rep.  624. 

See  also  Contracts;  Master  and  Servant; 
Sales;  Work  and  Labor. 

54.  Alaha^na. —  Eastland  v.  Sparks,  22  Ala. 
607 ;  Snedicor  V.  Leachman,  10  Ala.  330 ;  Hor- 
ton  V.  Ronalds,  2  Port.  (Ala.)  79;  Pope  v. 
Robinson,  1  Stew.  (Ala.)  415. 

Arkansas. —  Bernard  V.  Dickins,  22  Ark. 
351. 

IlUnois. —  Meyers  v.  Schemp,  67  111. 
469. 

Indiana. — Carlisle  i\  Dunn,  5  Blackf.  (Ind.) 
605. 

Kentucky. —  Carson  V.  Allen,  6  Dana  (Ky.) 
395;  Buford  V.  Banton,  3  J.  J.  Marsh.  (Ky.) 
431 ;  Sparks  v.  Simpson,  3  J.  J.  Marsh. 
(Kv. )  110;  Lunderman  v.  Lunderman,  2 
J.  J.  Marsh.  (Ky.)  597;  Wickliffe  v.  Davis, 
2  J.  J.  Marsh.  (Ky.)  69;  Pritchard  v.  Ford, 
1  J.  J.  Marsh.  (Ky.)  543;  Cochran  V.  Ta- 
tum,  1  J.  J.  Marsh.  (Ky.)  394;  Cochran  v. 
Tatum,  3  T.  B.  Mon.  (Ky.)  404;  Spratt  V. 
McKinney,  1  Bibb  (Ky.)  595. 

Maryland. —  Coursey  v.  Covington,  5  Harr. 
&  J.  (Md.)  45.  But  assumpsit  lies  for  to- 
bacco where  the  contract  is  for  payment  in 
tobacco.  Marshall  v.  McPherson,  8  Gill  &  J. 
(Md.)  333;  Lyles  v.  Lyles,  6  Harr.  &  J.  (Md.) 
273. 

Massachusetts. —  Baylies  v.  Fettyplace,  7 
Mass.  325. 

Michigan. —  Nugent  v.  Teachout,  67  Mich. 
571,  35  N.  W.  254. 

Neio  Hampshire. —  Ranlett  v.  Moore,  21 
N.  H.  336;  Mitchell  v.  Gile,  12  N.  H.  390. 

Neio  Jersey. — Weart  v.  Hoagland,  22  N,  J.  L. 
517. 

Vermont. —  See  Wilkins  v.  Stevens,  8  Vt. 
214. 

Virginia. —  Brooks  v.  Scott,  2  Munf .  ( Va. ) 
344. 

Wisconsin. —  Bradley  v.  Levy,  5  Wis.  400 ; 
King  V.  Kerr,  3  Pinn.  (Wis.)  464,  4  Chandl. 
(Wis.)  159. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  19. 

55.  Zotoa. —  Payne  v.  Couch.  1  Greene 
(Iowa)  64,  46  Am.  Dec.  497. 
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D.  Topts^^ — 1.  In  General.  An  express  promise  to  pay  a  certain  sum  as 
damages  for  a  tort  previously  committed  will,  create  a  contract  upon  which 
assumpsit  may  be  maintained.^^  Matters  of  aggravation  set  forth  in  a  count  in 
assumpsit  do  not  change  it  to  a  count  in  tort.^^ 

2.  Misfeasance  or  Non-Feasance  of  Public  Officer.  Assumpsit,  as  on  a  promise 
implied  by  law,  is  not  an  appropriate  remedy  against  a  public  officer  for  mis- 
feasance or  non-feasance  in  the  execution  of  his  official  duties.^^ 

3.  Waiving  Tort*^^ — a.  Right  to  Waive  —  (i)  In  General.  Plaintiff's  right 
to  elect  between  an  action  of  tort  and  assumpsit  cannot  be  used  when  it  will 
deprive  defendant  of  a  substantial  privilege  or  defense.^^ 

(ii)  Existence  of  Contractual  Delations,  Where  a  contractual  relation 
exists  between  the  parties   —  such  as  that  of  agent  and  principal,®^  attorney  and 


Missouri. —  St.  Louis  Floating  Dock  Ins. 
Co.  V.  Soulard,  8  Mo.  665. 

New  York. —  Taplin  v.  Packard,  8  Barb. 
(N.  Y.)  220;  Crandal  v.  Bradley,  7  Wend. 
(N.  Y.)  311 ;  Smith  v.  Smith,  2  Johns.  (N.  Y.) 
235,  3  Am.  Dee.  410;  Stever  v.  Lamoure,  La- 
lor  (N.  Y.)  352. 

Pennsylvania. — To  render  a  note  payable  in 
property  admissible  under  the  common  counts, 
it  must  contain  a  promise  to  pay  plaintiff 
a  sum  certain,  either  in  money  or  property. 
Weiss  V.  Mauch  Chunk  Iron  Co.,  58  Pa.  St. 
295. 

United  States. —  Ames  v.  Le  Rue,  2  McLean 
(U.  S.)  216,  1  Fed.  Cas.  No.  327. 

A  demand  payable  in  property,  or  in  money 
and  property,  becomes  a  money  demand  on  the 
debtor's  refusing  to  furnish  the  property. 
Stewart  v.  Craig,  3  Greene  (Iowa)  505;  Short 

Abernathy,  42  Tex.  94.  See  also  Kalkmann 
r.  Bavlis,  17  Cal.  291 ;  Russell  v.  Branham,  8 
l^lackf.  (Ind.)  277;  Kent  v.  Bowker,  38  Vt. 
148. 

56.  As  to  joining  of  count  in  tort  with 
count  in  assumpsit  see  infra,  IX,  A,  10,  a. 

57.  Knickerbocker,  etc..  Silver  Min.  Co.  v. 
Hall,  3  Nev.  194. 

Unliquidated  damages  for  a  trespass  cannot 
be  recovered  in  any  form  of  assumpsit.  Allen 
V.  Woodward,  22  N.  H.  544;  Page  v.  Babbit, 
21  N.  H.  389. 

58.  Hoey  v.  Harty,  48  Mich.  191,  12  N.  W. 
44.  See  also  Rich  V.  Jones,  9  Cush.  (Mass.) 
329,  holding  that,  where  all  the  counts  in  a 
declaration  are  proper  counts  in  assumpsit, 
it  is  immaterial  that  the  breach  of  the  prom- 
ise involved  was  caused  by  tortious  acts  which 
would  have  enabled  plaintiff  to  sue  ex  delicto. 

The  words  "negligent"  and  "negligently," 
applied  to  the  conduct  of  defendant  in  the 
statement  of  claim,  do  not  change  the  ac- 
tion from  assumpsit  into  one  ex  delicto. 
Corrv  V.  Pennsylvania  R.  Co.,  10  Pa.  Super. 
Ct.  232. 

59.  Sanford  School  Dist.  No.  2  v.  Tebbetts, 
67  Me.  239;  Bailey  v.  Butterfield,  14  Me.  112; 
McMillan  v.  Eastman,  4  Mass.  378  ;  Charles- 
ton r.  Stacy,  10  Vt.  562;  Walbridgc  v.  Gris- 
wold,  1  D.  Chipra.  (Vt.)  162.  But  see  Gib- 
son County  17.  Harrington,  1  Blaokf.  (Ind.) 
260,  holding  that  assumpsit  will  lie  against 
a  collector  of  county  revenue  for  his  failure 
to  pay  over  taxes  collected  by  -  him,  even 
though  the  statute  gave  another  form  of 


remedy  against  him,  and  required  him  to  give 
a  bond  with  sureties  for  the  discharge  of  his 
duties. 

Refusal  to  levy  execution. — Where  an  officer 
unlawfully  refuses  to  levy  an  execution  upon 
money  in  his  hands,  the  remedy  is  an  action 
on  the  case,  and  not  assumpsit.  Parker  v. 
Dennie,  6  Pick.  (Mass.)  227. 

60.  As  to  necessity  of  alleging  tort  on 
suing  in  assumpsit  see  infra,  IX,  A,  9. 

61.  Isaacs  v.  Hermann,  49  Miss.  449;  Fin- 
lay  V.  Bryson,  84  Mo.  664  (wherein  it  is  held 
that,  where  the  cause  of  action  merely  sounds 
in  tort,  the  tort  cannot  be  waived  in  order 
to  sue  in  assumpsit  for  the  purpose  of  bring- 
ing the  case  within  a  statute  not  applicable 
to  actions  of  tort)  ;  Sedgebeer  v.  Moore, 
Brightly  (Pa.)  197. 

Judgment  by  default. —  Where  plaintiff 
waives  a  tort  and  sues  in  assumpsit,  he  can- 
not claim  any  benefit  from  a  statute  allowing 
a  final  judgment  when  defendant  does  not  ap- 
pear or  plead,  as  such  statute  refers  only  to 
actions  ex  contractu.  Mississippi  Cent.  R.  Co. 
V.  Fort,  44  Miss.  423. 

One  cannot  waive  a  tort  and  sue  in  assump- 
sit if  the  purpose  of  such  waiving  is  merely 
to  give  jurisdiction  to  the  court.  Force  V. 
Squier,  133  Mo.  306,  34  S.  W.  574;  Finlay  v. 
Bryson,  84  Mo.  664 ;  Sandeen  r.  Kansas  City, 
etc.,  R.  Co.,  79  Mo.  278 ;  Spencer  v.  Vance,  57 
Mo.  427  ;  Webb  v.  Tweedie,  30  Mo.  488  ;  Ahern 
V.  Carroll,  30  Mo.  200. 

Right  to  money  at  time  of  tort. —  The  right 
to  waive  a  conversion  and  sue  in  assumpsit 
applies  only  where  the  owner  of  the  goods 
has  a  right  to  the  money  obtained  from  the 
conversion  at  the  time  the  tort  is  committed. 
Jones  V.  Baird,  52  N.  C.  152. 

62.  As  to  particular  contractual  relations 
see  specific  titles,  such  as  Abstracts  of 
Title  ;  Attorney  and  Client  :  Auctions 
AND  Auctioneers  :  Bailments  :  Banks  and 
Banking  ;  Carriers  ;  Factors  and  Brokers  : 
Innkeepers  :  Master  and  Servant  :  PnYSi- 
ciANS  AND  Surgeons  :  Pledges  :  Principal 
AND  Agent:  WAREiioT\sE"NrEN :  Wttarves. 

63.  Tnttlo  v.  Campbell,  74  M\ch.  6rv2.  42 
T^.  W.  384.  16  Am.  St.  Rod.  652:  Campbell  v. 
Reeves.  .S  Road  (Tomi.)  226. 

Soo,  cT'movolly.  Prtnctpal  and  Agent. 

The  tort  of  a  bsnk  cashier  in  fraudulently 
concealing  the  loss  of  money  may  be  waived, 
and    the    amount    rooovorod    in  assumpsit. 
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client/^  or  bailee  and  bailor  —  a  tort  arising  out  of  a  breach  of  the  duty  imposed 
by  the  relation  may  be  waived,  and  special  assumpsit  maintained/^ 

(ill)  Wmonqful  Conversion — (a)  In  General.  All  the  authorities  agree 
that,  where  personal  property  is  tortiously  taken  and  converted  into  money  or 
money's  worth,  the  owner  may  waive  the  tort  and  sue  the  wrong-doer  in  assump- 
sit for  its  value.^^    The  authorities  differ,  however,  as  to  the  right  of  the  owner 


Vance  v.  Mottley,  92  Tenn.  310,  21  S.  "W. 
593. 

64.  Special  assumpsit  lies  against  an  at- 
torney for  negligence  in  transacting  the  busi- 
ness of  his  client.  Ellis  v.  Henry,  5  J.  J. 
Marsh.  ( Ky. )  247 ;  Stimpson  v.  Sprague,  6 
Me.  470;  Church  v.  Mumford,  11  Johns. 
(N.  Y.)  479.  But  see  Peay  v.  Eingo,  22  Ark. 
68,  wherein  it  is  held  that  an  attorney  in 
whose  hands  a  note  has  been  placed  for  col- 
lection, the  amount  to  be  applied  by  him  to 
a  special  purpose,  is  not  responsible  in  as- 
sumpsit for  money  had  and  received,  for  want 
of  due  diligence  in  its  collection. 

See,  generally.  Attorney  and  Client. 

65.  Special  assumpsit  may  be  maintained 
against  a  bailee,  upon  the  contract  of  bail- 
ment, for  neglect  or  breach  of  duty. 

Alabama. —  Bradfield  v.  Patterson,  106  Ala, 
397,  17  So.  536;  Mobile  Bank  v.  Huggins,  3 
Ala.  206;  Pope  V.  Robinson,  1  Stew.  (Ala.) 
415. 

Arkansas. —  Ferrier  v.  Wood,  9  Ark.  85. 

California. —  Chapman  v.  State,  104  Cal. 
690,  38  Pac.  457,  43  Am.  St.  Rep.  158. 

Connecticut. —  Canfield  v.  Merrick,  11  Conn. 
425. 

Illinois. —  Ives  v.  Hartley,  51  111.  520;  Far- 
son  V.  Hutchins,  62  111.  App.  439. 

Indiana. —  Ferguson  v.  Dunn,  28  Ind.  58; 
Jones  V.  Gregg,  17  Ind.  84;  Cox  v.  Reynolds, 
7  Ind.  257;  Smith  v.  Stewart,  5  Ind.  220; 
Spencer  v.'  Morgan,  5  Ind.  146;  Cooper  v. 
Helsabeck,  5  Blackf.  (Ind.)  14. 

Michigan. —  Tuttle  v.  Campbell,  74  Mich. 
652,  42  N.  W.  384,  16  Am.  St.  Rep.  652. 

New  Hampshire. —  Graves  v.  Ticknor,  6 
N.  H.  537. 

New  Jersey. —  Mott  v.  Pettit,  1  N.  J.  L. 
344. 

New  York. —  International  Bank  v.  Mon- 
teath,  39  N.  Y.  297 ;  Doherty  v..  Shields,  86 
Hun  (N.  Y.)  303,  33  N.  Y.  Suppl.  497,  67 
N.  Y.  St.  211;  Tryon  V.  Baker,  7  Lans. 
(N.  Y.)  511;  Berly  v.  Taylor,  5  Hill  (N.Y.) 
577.  But  see  Beardslee  v.  Richardson,  11 
Wend.  (N.  Y.)  25,  25  Am.  Dec.  596,  wherein 
it  is  held  that  special  assumpsit  does  not  lie 
for,  the  negligence  of  a  bailee  without  reward. 

Ohio.- — Barker  v.  Cory,  15  Ohio  9. 

Pennsylvania. —  Zell  v.  Dunkle,  156  Pa.  St. 
353,  27  Atl.  38;  Hill  v.  Wallace,  Add.  (Pa.) 
145. 

South  Carolina. —  Tindall  v.  McCarthy,  44 
S.  C.  487,  22  S.  E.  734. 

Tennessee. —  Mullen  v.  Ensley,  8  Humphr. 
(Tenn.)  427. 

Virginia. —  Kennaird  v.  Jones,  '9  Gratt. 
(Va.)  183. 

United  States. — Collins  v.  Johnson,  Hempst. 
(U.  S.)  279,  6  Fed.  Cas.  No.  3,015a. 
England. —  Baker  v.  Liscoe,  7  T.  R.  171. 
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See,  generally,  Bailments;  Carriers; 
Innkeepers  ;  Pledges  ;  Warehousemen  ; 
Wharves. 

66.  The  reason  is  that  the  relation  of  the 
parties  out  of  which  the  duty  violated  grew 
had  its  inception  in  contract. 

Kentucky. —  Ellis  v.  Henry,  5  J.  J.  Marsh. 
(Ky.)  247. 

Maine. —  Stimpson  v.  Sprague,  6  Me.  470. 

Michigan. —  Grinnell  v.  Anderson,  122  Mich. 
533,  81  N.  W.  329;  St.  John  v.  Antrim  Iron 
Co.,  122  Mich.  68,  80  N.  W.  998;  Tuttle  v. 
Campbell,  74  Mich.  652,  42  N.  W.  384,  16  Am. 
St.  Rep.  652. 

Netv  Yorfc.— Butts  V.  Collins,  13  Wend. 
(N.  Y.)  139;  Church  v.  Mumford,  11  Johns. 
(N.  Y.)  479. 

England.—  1  Chitty  PI.  92 ;  Nelson  v.  Al- 
dridge,  2  Stark.  435. 

67.  Alabama. —  Steiner  v.  Clisby,  103  Ala. 
181,  15  So.  612;  Blackshear  v.  Burke,  74  Ala. 
239;  Miller  v.  King,  67  Ala.  575;  Fuller  v, 
Duren,  36  Ala.  73,  76  Am.  Dec.  318;  Smyth 
V.  Tankersley,  20  Ala.  212,  56  Am.  Dec.  193; 
Upchurch  v.  Norsworthy,  15  Ala.  705. 

Arkansas. —  Chamblee  v.  McKenzie,  31  Ark. 
155;  Hudson  V.  Gilliland,  25  Ark.  100;  Bow- 
man V.  Browning,  17  Ark.  599;  Johnson  v. 
Reed,  8  Ark.  202. 

California. —  Chittenden  v.  Pratt,  89  Cal. 
178,  26  Pac.  626;  Lehmann  v.  Schmidt,  87 
Cal.  15,  25  Pac.  161;  Roberts  v.  Evans,  43^ 
Cal.  380;  Fratt  V.  Clark,  12  Cal.  89. 

Delaicare. —  Hutton  v.  Wetherald,  5  Harr. 
(Del.)  38. 

District  of  Columbia. —  Moses  v.  Taylor,  6 
Mackey  (D.  C.)  255. 

Georgia. —  Reynolds  v.  Padgett,  94  Ga.  347, 
21  S.  E.  570;  Cooper  v.  Berry,  21  Ga.  526,  6S 
Am.  Dec.  468. 

Hawaii. —  Yong  Den  v.  Hitchcock,  11  Ha- 
waii 270. 

Illinois.— Elgin  v.  Joslyn,  136  111.  525,  26 
N.  E.  1090;  Toledo,  etc.,  R.  Co.  v.  Chew,  67 
111.  378;  Johnston  v.  Salisbury,  61  111.  316; 
Ives  V.  Hartley,  51  111.  520;  Staat  v.  Evans, 
35  IlL  455;  McDonald  v.  'Brown,  16  111.  32; 
Gentle  v.  Stephens,  87  111.  App.  190;  Inger- 
soll  V.  Moss,  44  111.  App.  72;  Mclntyre  v. 
Thompson,  14  111.  App.  554. 

Indiana. —  Morford  v.  White,  53  Ind.  547; 
Rush  County  v.  Trees,  12  Ind.  App.  479,  40 
N.  E.  535. 

Kansas. —  Hagaman  V.  Neitzel,  15  Kan. 
383. 

Kentucky. —  Daniel  v.  Daniel,  9  B.  Mon. 
(Ky.)  195;  Pritchard  v.  Ford,  1  J.  J.  Marsh. 
(Ky.)  543-;  Guthrie  v.  Wickliffe,  1  A.  K. 
Marsh.  (Ky.)  83. 

Maine. —  Quimby  v.  Lowell,  89  Me.  547,  36 
Atl.  902;  Penobscot  R.  Co.  v.  Mayo,  67  Me. 
470,  24  Am.  Rep.  45;  Shaw  v.  Coffin,  58  Me. 
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to  sue  in  assumpsit  where  the  wrong-doer  has  not  sold  or  otherwise  disposed  of 
the  property,  but  retains  it  for  his  own  use.    One  line  of  decisions  denies  the 


254,  4  Am.  Rep.  290;  Foye  v.  Southard,  54 
Me.  147;  Howe  v.  Claneey,  53  Me.  130. 

Maryland. —  Leighton  v.  Preston,  9  Gill 
(Md.)  201;  Stoekett  v.  Watkins,  2  Gill  &  J. 
(Md.)  326,  20  Am.  Dee.  438. 

Massachusetts. —  Boston,  etc.,  R.  Corp.  v. 
Dana,  1  Gray  (Mass.)  83;  Brigham  v.  Win- 
chester, 0  Mete.  ( Mass. )  460 ;  Gilmore  v.  Wil- 
bur, 12  Pick.  (Mass.)  120,  22  Am.  Dec.  410; 
Jones  r.  Hoar,  5  Pick.  (Mass.)  285. 

Michigan. —  St.  John  v.  Antrim  Iron  Co., 
122  Mich.  68,  80  N.  W.  998;  Nelson  v.  Kil- 
bride, 113  Mich.  637,  71  N.  W.  1089;  Buckeye 
Tp.  V.  Clark,  90  Mich.  432,  51  N.  W.  528 ;  Al- 
dine  Mfg.  Co.  v.  Barnard,  84  Mich.  632,  48 
K  W.  280;  Loomis  v.  O'Neal,  73  Mich.  582, 
41  N.  W.  701 ;  Coe  v.  Wager,  42  Mich.  49,  3 
N.  W.  248 ;  Detroit  v..  Michigan  Paving  Co., 
36  Mich.  335 ;  Bowen  v.  Rutland  School  Dist. 
No.  9,  36  Mich.  149;  Watson  v.  Stever,  25 
Mich.  386;  Piquet  v.  Allison,  12  Mich.  328, 
86  Am.  Dec.  54;  Welch  v.-  Bagg,  12  Mich. 
41. 

Mississippi. —  Evans  v.  Miller,  58  Miss.  120, 
38  Am.  Rep.  313;  Mhoon  v.  Greenfield,  52 
Miss.  434 ;  Isaacs  i'.  Hermann,  49  Miss.  449 ; 
Mississippi  Cent.  R.  Co.  v.  Fort,  44  Miss. 
423;  Jamison  v.  Moon,  43  Miss.  598;  O'Con- 
ley  V.  Natchez,  1  Sm.  &  M.  (Miss.)  31,  40 
Am.  Dec.  87. 

Missouri. —  Finlay  v.  Bryson,  84  Mo.  664 ; 
Coughlin  V.  Lyons,' 24  Mo.  533;  Johnson  v. 
Strader,  3  Mo.  359;  Floyde  v.  Wilev,  1  Mo. 
643;  Horine  r.  Bone,  '69  Mo.  App.  481; 
Dougherty  v.  Chapman,  29  Mo.  App.  233. 

Neiv  Hampshire. —  Seavey  v.  Dana,  61  N.  H. 
339 ;  Knapp  v.  Hobbs,  50  N.  H.  476 ;  White  v. 
Brooks,  43  N.  H.  402;  Abbot  v.  Fremont,  34 
N.  H.  432;  Hill  v.  Davis,  3  N.  H.  384; 
Chauncy  v.  Yeaton,  1  N.  H.  151. 

IV ew  Jersey. — Westcott  v.  Sharp,  50  N.  J.  L. 
392,  13  Atl.  243:  Randolph  Iron  Co.  v.  El- 
liott, 34  N.  J.  L.  184;  Budd  v.  Hiler,  27 
N.  J.  L.  43. 

New  York. —  Terry  v.  Munger,  121  N.  Y. 
i61,  24  N.  E.  272,  30  N.  Y.  St.  746,  18  Am. 
St.  Rep.  803,  8  L.  R.  A.  216;  Rothschild  v. 
Mack,  115  N.  Y.  1,  21  N.  E.  726,  23  N.  Y.  St. 
922;  McGoldrick  V.  Willits,  52  N.  Y.  612; 
Wigand  v.  Sichel,  4  Abb.  Dec.  (N.  Y.)  592,  3 
Keyes  (N.  Y.)  120,  33  How.  Pr.  (N.  Y.)  174; 
Trvon  V.  Bacon,  7  Lans.  (N.  Y.)  511;  Hawk 

Thorn,  54  Barb.  (N.  Y.)  164;  Harpending 
V.  Shoemaker,  37  Barb.  (-N.  Y.)  270;  Cobb  v. 
Dows,  9  Barb.  (N.  Y.)  230;  Camp  v.  Pulver, 
5  Barb.  (N.  Y.)  91;  Chambers  v.  Lewis,  2 
Hilt.  (N.  Y.)  591;  Hughes  v.  United  Pipe 
Lines,  12  N.  Y.  St.  704 ;  Hinds  v.  Tweddle,  7 
How.  Pr.  (N.  Y.)  278;  Osborn  v.  Bell,  5  Den. 
(N.  Y.)  370,  49  Am.  Dec.  275;  Putnam  v. 
Wise,  1  Hill  (N.  Y.)  234,  37  Am.  Dec.  309. 

North  Carolina. —  Olive  v.  Olive,  95  N.  C. 
485:  Wall  v.  Williams,  91  N.  C.  477:  Robert- 
son V.  Dunn,  87  N.  C.  191. 

North  Dakota. —  Braithwaite  v.  Akin,  3 
N.  D.  365,  56  N.  W.  133. 

Oregon. —  Crown  Cycle  Co.  v.  Brown,  (Oteg. 
1901)  64  Pac.  451. 


Pennsylvania. —  Pryor  v.  Morgan,  170  Pa. 
St.  568,  33  Atl.  98;  Kellam  v.  Kellam,  94 
Pa.  St.  225:  Dundas  v.  Muhlenberg,  35  Pa. 
St.  351;  Michener  v.  Dale,  23  Pa.  St.  59; 
Gray  v.  Griffith,  10  Watts  (Pa.)  431;  Peter 
V.  Steel,  3  Yeates  (Pa.)  250;  Dido  v.  Strobel, 
3  Pa.  Super.  Ct.  522. 

South  Carolina. —  Ford  v.  Caldwell,  3  Hill 
(S.  C.)  248. 

Tennessee. —  Huffman  v.  Hughlett,  1 1  Lea 
(Tenn.)  549 ;  McCombs  n.  Guild,  9  Lea  (Tenn.) 
81;  Rhodes  v.  Crutchfield,  7  Lea  (Tenn.)  518; 
Baker  v.  Huddleston,  3  Baxt.  (Tenn.)  1. 

Vermont. —  Saville  v.  Welch,  58  Vt.  683, 
5  Atl.  491 ;  Kidney  v.  Persons,  41  Vt.  386,  98 
Am.  Dec.  595;  Drury  v.  Douglas,  35  Vt.  474; 
Elwell  V.  Martin,  32  Vt.  217;  Phelps  v.  Co- 
nant,  30  Vt.  277;  Scott  v.  Lance,  21  Vt.  507; 
Wier  V.  Church,  N.  Chipm.  (Vt.)  95. 

Virginia. —  Lawson  v.  Lawson,  16  Gratt. 
(Va.)  230,  80  Am.  Dec.  702. 

West  Virginia. —  Robinson  v.  Welty,  40 
W.  Va.  385,  22  S.  E.  73 ;  Maloney  v.  Barr,  27 
W.  Va.  381;  McDonald  v.  Peacemaker,  5 
W.  Va.  439. 

Wisconsin. —  Western  Assur.  Co.  -y.  Towle, 
65  Wis.  247,  26  N.  W.  104;  Graham  v.  Chi- 
cago, etc.,  R.  Co.,  53  Wis.  473,  10  N.  W.  609; 
Smith  V.  Schulenberg,  34  Wis.  41 ;  Norden  v. 
Jones,  33  Wis.  600,  14  Am.  Rep.  782 ;  Elliott 
V.  Jackson,  3  Wis.  649;  Mann  v.  Stowell,  3 
Pinn.  (Wis.)  220,  3  Chandl.  (Wis.)  243. 

United  States. —  Phelps  v.  Church  of  Our 
Lady,  99  Fed.  683,  40  C.  C.  A.  72:  Steam 
Stone  Cutter  Co.  v.  Sheldons,  21  Blatchf. 
(U.  S.)  260,  15  Fed.  608;  Gibson  v.  Stevens, 
3  McLean  (U.  S.)  551,  10  Fed.  Cas.  No. 
5,401;  Collins  V.  Johnson,  Hempst.  (U.  S.) 
279,  6  Fed.  Cas.  No.  3,015a;  Janes  v.  Buzzard, 
Hempst.  (U.  S.)  240,  13  Fed.  Cas.  No. 
7,206a. 

England. —  Young  v.  Marshall,  8  Bing.  43, 
21  E.  C.  L.  437  :  Longchamp  v.  Kenny.  Doud. 
132;  Neate  v.  Harding,  6  Ex'ch.  349,^20  L.'j. 
Exch.  250;  Foster  v.  Stewart,  3  M.  &  S.  191, 
15  Rev.  Rep.  459;  Russell  v.  Bell,  10  M.  &  W. 
340;  Lightly  v.  Clouston,  1  Taunt.  112,  9 
Rev.  Rep.  7 13. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  42  et  seq. 

Justices  of  the  peace. —  In  Pennsylvania  a 
party  may  waive  the  tort  and  sue  in  assump- 
sit before  a  justice  of  the  peace.  Finnev  r. 
McMahon,  1  Yeates  (Pa.)  248. 

Larceny  of  goods. — Where  money,  or  spe- 
cific articles  which  have  since  been  converted 
into  money,  liave  been  stolen,  the  o^^^ler  may 
maintain  assumpsit  against  the  thief.  Shaw 
V.  Coffin,  58  Me.  254,  4  Am.  Rep.  290 :  Howe 
\\  Claneey,  53  Me.  130  [distinguishing  Fos- 
ter V.  Tueker,  3  Me.  458,  14  Am.  Dec.  243]  : 
Boston,  etc.,  R.  Corp.  r.  Dana.  1  Grav  (^lass.) 
83.  But  see  Union  Bank  t'.  Baker.  S  Humphr. 
(Tenn.)  447. 

As  to  suspension  of  civil  action  until  insti- 
tution of  criminal  proceedings  see  AcTioxs, 
I,  J,  3,  a,  (III)  [1  Cyc.  0821.^ 
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right  to  bring  an  action  of  assumpsit  in  sucli  case  —  the  other  line  upholds  such 
right.^^ 

(b)  As  Against  Infant.  An  infant  tortiously  converting  property  cannot 
plead  his  infancy  in  bar  when  sued  in  assumpsit.™ 

b.  Who  May  Waive.  Only  the  owner  of  goods  tortiously  taken  can  waive  the 
tort  and  sue  in  assumpsit.''^ 


68.  The  denial  of  the  right  to  waive  ^the 
tort  and  sue  in  assumpsit  where  the  wrong- 
deer  has  not  sold  or  otherwise  disposed  of  the 
property  is  placed  upon  the  ground  that  the 
property  remains  in  the  hands  of  the  wrong- 
doer, and,  therefore,  no  money  having  been 
received  by  him  in  fact,  an  implied  promise 
to  pay  over  money  had  and  received  by  de- 
fendant to  plaintiff's  use  does  not  and  cannot 
arise. 

Alabama. —  Smith  v.  Jernigan,  83  Ala.  256, 
3  So.  515;  Miller  v.  King,  67  Ala.  575;  Ful- 
ler V.  Duren,  36  Ala.  73,  76  Am.  Dec.  318; 
Pike  V.  Bright,  29  Ala.  332;  Crow  v.  Boyd,  17 
Ala.  51. 

A7-kansas. —  Chamblee  v.  McKenzie,  31  Ark. 
155;  Bowman  v.  Browning,  17  Ark.  599; 
Hutchinson  v.  Phillips,  11  Ark.  270. 

Georgia. —  Barlow  v.  Stalworth,  27  Ga.  517. 

Illinois. —  Johnston  v.  Salisbury,  61  111. 
316;  Creel  v.  Kirkham,  47  111.  344;  Mor- 
rison V.  Rogers,  3  111.  317. 

.Kentucky. —  Daniel  v.  Daniel,  9  B.  Mon. 
(Kv.)  195^;  Pritchard  v.  Ford,  1  J.  J.  Marsh. 
(Ky.)  543. 

Maine. —  Quimby  v.  Lowell,  89  Me.  547,  36 
Atl.  902;  Androscoggin  Water  Power  Co.  v. 
Metcalf,  65  Me.  40;  Rogers  v.  Greenbush,  57 
Me.  441;  Balch  v.  Patten,  45  Me.  41,  71  Am. 
Dec.  526 ;  Emerson  v.  McNamara,  41  Me.  565 ; 
Webster  v.  Drinkwater,  5  Me.  319,  17  Am. 
Dec.  238. 

Massachusetts. —  Berkshire  Glass  Co.  V. 
Wolcott,  2  Allen  (Mass.)  227,  79  Am.  Dec. 
781 ;  Brown  v.  Holbrook,  4  Gray  (Mass.)  102; 
Jones  V.  Hoar,  5  Pick.  (Mass.)  285. 

Michigan. — ^^Grinnelle  v.  Anderson,  122 
Mich.  533,  81  N.  W.  329;  St.  John  v.  Antrim 
Iron  Co..  122  Mich.  68,  80  N.  W.  998;  Wil- 
liams V.  Rogers,  110  Mich.  418,  68  N.  W.  240; 
Tuttle  V.  Campbell,  74  Mich.  652,  42  N.  W. 
384,  16  Am.  St.  Rep.  652;  McLaughlin  v.  Sal- 
ley,  46  Mich.  219,  9  N.  W.  256;  Tolan  v. 
Hodgeboom,  38  Mich.  624;  Watson  y.  Stever, 
25  Mich.  386. 

Neio  Eampshirc. — ^Knapp  V.  Hobbs,  50  N.  H. 
476;  Woodbury  v.  Woodbury,  47  N.  H.  11,  90 
Am.  Dec.  555 ;  Smith  v.  Smith,  43  N.  H.  536 ; 
Mann  v.  Locke,  11  N".  H.  246.  Compare  Hill 
V.  Davis,  3  N.  H.  384. 

'Neio  York. —  Cushman  v.  Jewell,  7  Hun 
(N.  Y.)  525;  McKnight  v.  Dunlop,  4  Barb. 
(N.  Y. )  36,  which  cases,  however,  are  over- 
ruled bv  the  doctrine  of  Terry  v.  Munger,  121 
IST.  Y.  161,  24  N.  E.  272,  30  N.  Y.  St.  746,  18 
Am.  St.  Rep.  803,  8  L.  R.  A.  216.  See  infra, 
note  69. 

'North  Carolina. —  Robertson  v. ,  Dunn,  87 
N.  C.  191. 

Pennsylvania. —  Weiler  v.  Kershner,  109 
Pa.  St.  219;  Boyer  v.  Bullard,  102  Pa.  St. 
555;  Bethlehem  v.  Perseverance  Fire  Co.,  81 

[III,  D,  3,  a,  (ill),  (a)] 


Pa.  St.  445;  Satterlee  vj.  Melick,  76  Pa.  St. 
62;  Willet  v.  Willet,  3  Watts  (Pa.)  277; 
Slockham  v.  Stockham,  1  Wkly.  Notes  Cas, 
(Pa.)  84;  Holmes  v.  Graham,  8  Pa.  Dist. 
476. 

Vermont. —  Winchell  v.  Noyes,  23  Vt.  303; 
Stearns  v.  Dillingham,  22  Vt.  624,  54  Am. 
Dec.  88. 

69.  If  the  wrong-doer  has  not  sold  the 
property,  but  still  retains  it,  plaintiff  has  thp 
right  to  waive  the  tort  and  proceed  upon  an 
implied  contract  of  sale  to  the  wrong-doer, 
and,  in  such  event,  he  is  not  charged  as  for 
money  had  and  received  by  him  to  the  use  of 
plaintiff.  The  contract  implied  is  one  to  pay 
the  value  of  the  property  as  if  it  had  been  sold 
to  the  wrong-doer  by  the  owner. 

California. —  Chittenden  v.  Pratt,  89  Cal. 
178,  26  Pac.  626;  Lehmann  v.  Schmidt,  87 
Cal.  15,  25  Pac.  161;  Roberts  v.  Evans,  43 
Cal.  380. 

Kansas. —  Challiss  v.  Wylie,  35  Kan.  506, 
11  Pac.  438;  Tightmeyer  v.  Mongold,  20  Kan. 
90. 

Mississippi. — Evans  v.  Miller,  58  Miss.  120, 
38  Am.  Rep.  313;  Isaacs  v.  Hermann,  49  Miss. 
449. 

Missouri. —  Gordon  v.  Bruner,  49  Mo.  570. 

Montana. —  Galvin  v.  Mac  Min.,  etc.,  Co., 
14  Mont.  508,  37  Pac.  366. 

New  York. —  Terry  v.  Munger,  121  N.  Y. 
161,  24  N.  E.  272,  30  N.  Y.  St.  746,  18  Am. 
St.  Rep.  803,  8  L.  R.  A.  216;  Doherty  v. 
Shields,  86  Hun  (N.  Y.)  303,  33  N.  Y.  Suppl. 
497,  67  N.  Y.  St.  211.    See  supra,  note  68. 

North  Dakota. —  Braithwaite  v.  Akin,  3 
N.  D.  365,  56  N.  W.  133. 

Oregon. —  Crown  Cycle  Co.  v.  Brown,  (Oreg. 
1901)  64  Pac.  451. 

Tennessee. —  McCombs  v.  Guild,  9  Lea 
(Tenn.)  81;  Kirkman  i?.  Philips,  7  Heisk. 
(Tenn.)  222;  Alsbrook  v.  Hathaway,  3  Sneed 
(Tenn.)  454. 

Wisconsin. —  Norden  v.  Jones,  33  Wis.  600^ 
14  Am.  Rep.  782  [overruling;  by  implication, 
Elliott  V.  Jackson,  3  Wis.  649;  Kelty  v. 
Owens,  3  Pinn.  (Wis.)  372,  4  Chandl.  (Wis.) 
166]. 

70.  Shaw  V.  Coffin,  58  Me.  254,  4  Am.  Rep. 
290;  Elwell  v.  Martin,  32  Vt.  217;  Bristow 
V.  Eastman,  1  Esp.  172,  Peake  223,  5  Rev. 
Rep.  728.  Contra,  Baker  v.  Huddleston,  3 
Baxt.  (Tenn.)  1. 

See,  generally,  Infants. 

71.  Blackshear  v.  Burke,  74  Ala.  239,  hold- 
ing that  a  creditor  of  the  owner  cannot  make 
the  election. 

Administrator. —  If  one  sells  the  goods  of 
an  estate  before  administration  granted,  and 
receives  the  money  therefor,  an  after-ap- 
pointed administrator  may  waive  the  tort 
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e.  Effect  of  Waiving.  One  who  elects  to  waive  a  tort  and  sue  in  assumpsit  is 
bound  bj  liis  election.'^  He  cannot  subsequently  sue  for  the  tort,''^  even  though 
judgment  in  the  action  of  assumpsit  has  gone  against  him  for  want  of  jurisdiction  J* 

IV.  DEFENSES. 

Assumpsit,  being  an  equitable  action/^  admits  almost  every  defense  to  which 
defendant  is  entitled  in  equity  and  good  conscience.''^ 

V.  Conditions  precedent. 

A.  Accrual  of  Cause  of  Action — l.  In  General.  Assumpsit  cannot  be 
maintained  on  a  demand  not  due  at  the  commencement  of  the  action.'^^ 

2.  Recovery  of  Instalments.  On  a  contract  for  the  payment  of  money  by 
instalments  assumpsit  will  lie  to  recover  each  instalment  as  it  falls  due.''^ 


and  bring  assumpsit.  Upchurcli  v.  Nors- 
worthy,  15  Ala.  705. 

Joint  owner. — Where  an  officer  wrongfully 
sells  property,  owned  jointly  by  several,  on 
an  execution  against  one  only,  another  of  the 
owners  may  waive  the  tort  and  sue  in  as- 
sumpsit for  the  money  received.  Tankersley 
t\  Childers,  23  Ala.  781;  Smith  v.  Wiley,  22 
Ala.  396,  58  Am.  Dec.  262 ;  Smyth  v.  Tankers- 
ley,  20  Ala.  212,  56  Am.  Dec.  193.  But  see 
Irwin  V.  Brown,  35  Pa.  St.  331,  wherein  it  is 
held  that  where  an  agent  of  cotenants  of 
land  wrongfully  sells  timber,  appropriating 
the  proceeds  to  his  own  use,  one  of  the  coten- 
ants cannot  waive  the  tort  and  sue  in  as- 
sumpsit, it  being  necessary  that  all  join. 

A  mortgagee  of  chattels  cannot  recover  in 
assumpsit  for  their  value  if  they  are  con- 
verted. Carpenter  v.  Graham,  46  Mich.  531, 
9  N.  W.  841 ;  Carpenter  v.  Graham,  42  Mich. 
191,  3  K  W.  974;  Eandall  v.  Higbee,  37 
Mich.  40. 

Where  one  partner  gives  away  firm  prop- 
erty without  the  assent  of  the  other,  the  lat- 
ter may  recover  its  value  in  assumpsit  in  the 
name  of  the  firm,  the  donee  being  considered 
as  purchaser.  Daniel  v.  Daniel,  9  B.  Mon. 
(Ky.)  195;  Dob  v.  Halsey,  16  Johns.  (N.  Y.) 
34,  8  Am.  Dec.  293. 

72.  Reynolds  v.  Fenton,  2  Phila.  (Pa.) 
298,  14  Leg.  Int.  (Pa.)  212. 

See,  generally,  Election  of  Remedies. 

As  to  what  statute  of  limitations  governs 
when  tort  is  waived  see  infra,  VII,  B. 

Joint  tort-feasors. —  One  who  has  waived  a 
conversion  and  recovered  ex  contractu  against 
one  tort-feasor  cannot  sue  the  others  in  tort. 
Terry  v.  Munger,  49  Hun  (K  Y.)  560,  2 
N.  Y.  Suppl.  348,  18  N.  Y.^St.  506.  But  see 
Huffman  v.  Hughlett,  11  Lea  (Tenn.)  549, 
wherein  it  is  held  that  the  commencement  of 
an  action  by  the  injured  party  against  one 
of  a^  number  of  joint  tort-feasors,  upon  the 
implied  promise  arising  from  the  conversion 
of  personalty,  will  not  be  a  waiving  of  his 
rights  against  the  other  tort-feasors.  See 
also  Cohn  r.  Goldman,  43  N.  Y.  Super.  Ct. 
436,  wherein  it  is  held  that,  though  a  tort  is 
waived  as  to  one  joint  conspirator  by  suing 
him  in  assumpsit,  the  others  remain  jointly 
and  severally  liable. 

Waiving  part  of  tort.— If  a  party  wishes 


to  waive  a  tort  and  avail  himself  of  the  equi- 
table action  of  assumpsit,  he  must  disaffirm 
the  wrong  in  toto;  he  cannot  sue  in  assump- 
sit for  one  part  and  in  tort  for  another  part. 
Bedier  v.  Fuller,  106  Mich.  342,  64  N.  W. 
331;  Finlay  v.  Bryson,  84  Mo.  664. 

Where  one  elects  to  sue  in  assumpsit,  he 
will  be  held  to  the  rules  and  principles  which 
are  applicable  to  that  form  of  action.  Hutch- 
inson V.  Phillips,  11  Ark.  270. 

73.  Ware  v.  Percival,  61  Me.  391,  14  Am. 
Rep.  565. 

74.  Nield  v.  Burton,  49  Mich.  53,  12  N.  W.. 
906. 

75.  See  supra,  II,  A. 

76.  Duncan  v.  Ware,  5  Stew.  &  P.  (Ala.) 
119,  24  Am.  Dec.  772. 

As  to  defenses  admissible  under  the  gen- 
eral issue  see  infra,  IX,  H,  1. 

As  to  defenses  which  arise  pending  suit  see 
infra,  IX,  H,  1,  b. 

Taking  collateral  security  of  a  higher 
nature  does  not  prevent  an  action  of  assump- 
sit from  being  brought  on  the  original  con- 
tract. Blackwell  v.  Irvin,  4  Dana  (Ky.)  187; 
Willoughby  v.  Spear,  4  Bibb  (Ky.)  397. 

Where  a  plaintiff  is  entitled  to  two  modes 
of  redress,  and  elects  to  bring  assumpsit,  de- 
fendant may  urge  any  defense  peculiar  to 
that  action,  although  the  same  defense  could 
not  have  been  insisted  on  if  the  other  action 
had  been  pursued.  Meredith  v.  Richardson,. 
10  Ala.  828. 

77.  Rainey  v.  Long,  9  Ala.  754;  Hamlin  v. 
Race,  78  111.  422;  Stout  v.  Hill,  45  111.  326; 
Mckerson  v.  Babcock,  29  111.  497;  Kahn  r. 
Cook,  22  111.  App.  559 ;  Collins  v.  Montemy, 
3  111.  App.  182;  Child  v.  Eureka  Powder 
Works,  44  N.  H.  354:  Gordon  v.  Kennedv,  2 
Binn.  (Pa.)  287. 

As  to  accrual  of  cause  of  action,  generally, 
see  Actions,  III,  A,  1  [1  Cyc.  739]. 

As  to  showing  premature  commencement 
under  the  general  issue  see  infra.  IX,  H.  1.  a. 

Where  goods  are  sold  on  a  definite  credit, 
and  suit  is  ^jrought  for  the  price  before  the 
credit  expires,  it  will  be  premature.  Daniels 
V.  Osborn.  75  111.  615. 

78.  Hamlin  r.  Race.  78  111.  422;  Tucker  v. 
Randall,  2  Mass.  283:  Fontaine  v.  Aresta.  2 
McLean  (U.  S.)  127,  9  Fed.  Cas.  No.  4,905;. 
1  Chitty  PI.  116. 

[V,  A,  2] 
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B.  Demand.  If  the  promise  is  made  or  the  undertaking  is  implied  in  con- 
sequence of  a  precedent  debt  or  duty,  as  in  the  case  of  the  common  counts,  there 
is  created  eo  instante  the  HabiHty  to  pay  or  perform,  and  no  demand  before  action 
brought  is  necessary But  if,  by  the  express  or  implied  terms  of  the  agreement, 
the  obligation  to  pay  or  perform  is  to  arise  only  upon  request,  the  request 
becomes  a  part  of  the  agreement  and  is  a  condition  precedent  to  action.^^ 

VI.  JURISDICTION  AND  VENUE. 

Reference  should  be  had  to  the  statutes  of  the  particular  state  to  determine 
the  jurisdiction  and  venue  of  an  action  of  assumpsit.^^ 

VII.  LIMITATIONS  OF  ACTION. 

A.  In  General.  Reference  should  also  be  had  to  the  statutes  of  the  particular 
state  to  determine  the  statute  of  limitations  applicable  to  the  action.^^ 


If  one  contracts  to  do  several  things  at 
several  times,  an  action  of  assumpsit  lies 
upon  every  default,  for,  although  the  agree- 
ment is  entire,  the  performance  is  several  and 
the  contract  is  divisible  in  its  nature.  Knight 
V.  New  England  Worsted  Co.,  2  Cush.  (Mass.) 
271;  Badger  v.  Titcomb,  15  Pick.  (Mass.) 
409,  26  Am.  Dec.  611. 

79.  Connecticut. — Lyon  v.  Annable,  4  Conn. 
350. 

Maine, — White  v.  Perley,  15  Me.  470. 

'New  Hampshire. —  Wiggin  v.  Wiggin,  43 
N.  H.  561,  80  Am.  Dec.  192. 

NeiD  York. —  Locklin  v.  Moore,  57  N.  Y. 
360. 

South  Carolina. —  West  v.  Murph,  3  Hill 
(S.  C.)  284. 

Vermont. —  Mattocks  v.  Lyman,  16  Vt.  113. 

Washington. —  Chappell  v.  Woods,  9  Wash. 
134,  37  Pac.  286. 

England. —  Birks  v.  Trippet,  2  Saund.  32. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  56. 

As  to  demand  before  action,  generally,  see 
Actions,  I,  N,  3  [1  Cyc.  694]. 

As  to  necessity  of  allegation  of  demand  see 
infra,  IX,  A,  8. 

Where  a  bailee  converts  the  thing  bailed  to 
his  own  use,  the  contract  of  bailment  ceases, 
and  the  bailor  may  maintain  an  action  of  as- 
sumpsit against  him  without  any  previous 
demand.  Smith  v.  Stewart,  5  Ind.  220 ;  Spen- 
cer V.  Morgan,  5  Ind.  146.  But  see  Babb  v. 
Babb,  89  Ind.  281,  holding  that  where  A, 
without  authority,  sells  B's  property,  and  the 
latter  ratifies  the  sale,  he  cannot  maintain  a 
suit  for  the  money  received  without  a  pre- 
vious demand  therefor. 

80.  Bradley  v.  Farrington,  4  Ark.  532 
(holding  that,  where  no  time  or  place  of  pay- 
ment is  fixed  by  the  contract,  a  demand  for 
payment  is  necessary  before  assumpsit  can  be 
brought  on  the  contract)  ;  Byrd  v.  Cummins, 
3  Ark.  592;  Rose  v.  Foord,  96  Cal.  152,  30 
Pac.  1114;  West  v.  Murph,  3  Hill  (S.  C.) 
284. 

Certificates  of  deposit. —  The  holder  of  a 
certificate  of  deposit,  payable  on  presentation, 
cannot  maintain  an  action  thereon  until  spe- 
cial demand  has  been  made.    Duncan  v.  Ma- 
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gette,  25  Tex.  245;  Bellows  Falls  Bank  v. 
Rutland  County  Bank,  40  Vt.  377.  See  also 
Downes  v.  Phoenix  Bank,  6  Hill  (N.  Y.) 
297. 

On  whom  demand  made. — Where  two  per- 
sons jointly  undertake  the  custody  of  goods 
attached,  and  promise  to  deliver  them  to  the 
sheriff  on  demand,  a  demand  on  one  of  the 
bailees  is  sufficient  to  maintain  assumpsit 
against  both.  Griswold  v.  Plumb,  13  Mass. 
298. 

81.  See  the  statutes  of  the  several  states; 
and  also,  generally.  Courts;  Venue. 

In  New  Hampsiiire  an  action  of  assumpsit 
is  properly  brought  in  the  county  in  which 
plaintiff  is  an  inhabitant,  if  defendant  is  a 
non-resident,  though  real  estate  situated  in 
another  county  is  attached  therein  to  pre- 
serve a  mechanic's  lien  in  favor  of  plaintiff 
for  the  material  and  labor  sued  for.  Thayer 
V.  Padelford,  69  N.  H.  301,  41  Atl.  447. 

Jurisdictional  amount. —  In  indebitatus  as- 
sumpsit jurisdiction  generally  depends  upon 
the  amount  demanded  as  damages  in  the  writ, 
that  being  regarded  as  the  matter  in  demand 
within  the  meaning  of  the  statute.  But  if 
it  appear  on  the  face  of  the  declaration,  either 
as  originally  drawn  or  as  afterward  amended, 
that  plaintiff  cannot  recover  all  the  damages 
laid  in  the  ad  damnum  clause  of  his  writ, 
then  the  matter  in  demand  will  be  the  high- 
est sum  which  plaintiff,  on  the  face  of  his 
declaration,  appears  to  be  entitled  to  recover. 
Grether  v.  Klock,  39  Conn..  133.  But  the 
combining  of  the  claims  in  several  counts 
will  not  give  jurisdiction  where  the  separate 
counts  are  not  sufficient  for  the  purpose. 
Davis  V.  Seymour,  59  Conn.  531,  21  Atl.  1004, 
13  L.  R.  A.  210. 

Wrong  venue. —  The  fact  that  the  venue  in 
a  declaration  in  assumpsit  is  laid  in  the 
wrong  county  will  not  support  a  motion  in 
arrest  of  judgment.  Gilbert  v.  Nantucket 
Bank,  5  Mass.  97. 

82.  See  the  statutes  of  the  several  states 
and  the  following  cases : 

Alabama. —  WooteU  v.  Steele,  98  Ala.  252, 
13  So.  563  ;  Wilson  v.  Calvert,  18  Ala.  274. 

California. —  Weatherwax  v.  Cosumnes  Val- 
ley Mill  Co.,  17  Cal.  344. 
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B.  In  Case  of  Waiving*  Tort.  On  waiving  a  tort  and  suing  in  assumpsit, 
the  action  is  governed  by  the  statute  applicable  to  assumpsit.^^ 

VIII.  PARTIES.^* 

A.  Plaintiffs — l.  In  General.  Assumpsit  must  be  brought  in  the  name  of 
the  party  really  interested,  except  in  jurisdictions  which  hold  that  plaintiff  must 
be  privy  to  the  express  or  implied  promise  declared  upon.  In  these  jurisdictions, 
assumpsit  must  be  brought  in  the  name  of  the  party  who  is  privy  to  the  promise 
declared  upon.^^    JS^on-joinder  or  misjoinder  of  parties  plaintiff  may,  in  some 


Connecticut. — Ashley  v.  Hill,  6  Conn.  246; 
Bobbins  v.  Harvey,  5  Conn.  335. 

Georgia. —  Harris  v.  Smith,  68  Ga.  461. 

Illinois. —  Ayers  V.  Richards,  12  HI.  146; 
Bedell  v.  Janney,  9  111.  193;  Tufts  v.  Rice, 
1  HI.  64. 

Maryland. —  Young  v.  Mackall,  3  Md.  Ch. 
398. 

Michigan. —  Christy  v.  Farlin,  49  Mich.  319, 
13  N.  W.  607. 

Mississippi. —  McCall  v.  Nave,  52  Miss.  494 ; 
Phillips  V.  Cage,  12  Sm.  &  M.  (Miss.)  141. 

New  Hampshire. — Cole  v.  Putnam,  62  N.  H. 
616;  Pickering  v.  Frink,  62  N.  H.  342;  Exe- 
ter Bank  v.  Sullivan,  6  N.  H.  124;  Shapley  v. 
Felt,  3  N.  H.  121;  Cook  v.  Rice,  3  N.  H.  60. 

New  York. —  Brundage  v.  Port  Chester,  102 
N.  Y.  494,  7  N.  E.  398. 

North  .  Carolina. —  Taylor  v.  Stedman,  35 
N.  C.  97 ;  Armstrong  v.  Dalton,  15  N.  C.  568. 

Ohio. —  Williams  v.  Williams,  5  Ohio  444 ; 
Haines  Lytle.  1  Ohio  Dec.  (Reprint)  198, 
4  West.  L.  J.  1. 

Oregon. —  Baldro  v,  Tolmie,  1  Oreg.  176. 

Pennsylvania. —  De  Haven  v.  Bartholomew, 
57  Pa.  St.  126;  Fox  v.  Cash,  11  Pa.  St.  207; 
Harris  v.  Christian,  10  Pa.  St.  233;  Mar- 
seilles i\  Kenton,  1  Phila.  (Pa.)  181,  8  Leg. 
Int.  (Pa.)  64. 

South  Carolina. —  Wright  v.  Hamilton,  2 
Bailey  (S.  C.)  51,  21  Am.  Dec.  513;  William- 
son V.  King,  McMull.  Eq.  (S.  C.)  41. 

Vermont.—  Cook  v.  Kibbee,  16  Vt.  434. 

Virginia. — Butcher  v.  Hixton,  4  Leigh  (Va.) 
619. 

United  States. —  Metropolitan  R.  Co.  v.  Dis- 
trict of  Columbia,  132  U.  S.  1,  10  S.  Ct.  19, 
33  L.  ed.  231. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  72. 

See  also,  generally.  Limitations  of  Ac- 
tions. 

Absence  of  one  defendant. —  In  assumpsit 
against  several  defendants,  unless  regulated 
by  statute,  it  is  no  answer  to  a  plea  of  the 
statute  of  limitations  that  one  of  them, 
within  six  years  from  the  accruing  of  the 
cause  of  action,  departed  from  the  state  and 
remained  absent  until  the  commencement  of 
the  suit.  All  the  persons  liable  upon  a  joint 
contract  must  depart  from  the  state  in  order 
to  arrest  the  running  of  the  statute.  Brown 
V.  Delafield,  1  Den.  (N.  Y.)  445. 

Waiving  objections. —  In  assumpsit,  when 
plaintiff  files  a  replication  to  the  pica  of  the 
statute  of  limitations,  and  defendant  joins 
issue  thereon,  any  irregularity  in  time  of 
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filing  the  plea  is  thereby  waived.  Stockett  v. 
Sasscer,  8  Md.  374.  So,  though  a  plea  of  the 
statute  of  limitations  is  demurrable,  being 
one  of  non  assumpsit  infra  sex  annos,  instead 
of  non  accrevit  infra  sex  annos,  yet,  issue  hav- 
ing been  joined  thereon  and  the  question  liti- 
gated as  though  the  defense  on  non  accrevit 
were  presented,  the  plea  will  be  held  sufficient 
to  present  that  defense.  BuUard  v.  Lopez,  7 
N.  M.  624,  41  Pac.  516. 

S3.  Ivey  v.  Owens,  28  Ala.  641 ;  Robertson 
V.  Dunn,  87  N.  C.  191;  McCombs  v.  Guild,  9 
Lea  (Tenn.)  81. 

Acknowledgment  of  conversion. — Although 
a  conversion  of  property  will  warrant  an  im- 
plication of  indebtedness  and  a  promise  to 
pay  for  which  indebitatus  assumpsit  will  lie, 
yet,  if  the  conversion  is  beyond  the  time  re- 
quired for  the  statute  to  operate  as  a  bar,  a 
mere  admission  of  the  conversion  within  the 
period  of  the  bar,  but  with  no  admission  of 
indebtedness,  will  not  take  the  case  out  of 
the  statute.  Ott  v.  Whitworth,  8  Humphr. 
(Tenn.)  494. 

When  statute  begins  to  run. — Where  the 
action  is  assumpsit  for  the  value  of  goods 
converted  by  a  tenant  in  common,  or  by  a 
bailee,  the  cause  of  action  is  to  be  considered 
as  having  accrued  when  defendant  ceased  to 
hold  consistently  with,  or  in  subordination 
to,  plaintiff's  title,  and  plaintiff  became  aware 
of  it.  Harral  v.  Wright,  57  Ga.  484.  See 
also  Ivey  v.  Owens,  28  Ala.  641. 

84.  See,  generally.  Parties. 

85.  Hill  V.  Nichols,  50  Ala.  336;  Cummins 
V.  James,  4  Ark.  616. 

As  to  right  of  person  not  party  to  contract 
to  maintain  action  see  supra,  II,  C,  2. 

Amendment  as  to  parties. —  The  right  to 
amend  is  regulated  by  statute.  Generally, 
where  the  action  is  brought  in  the  name  of 
the  wrong  party,  the  writ  may  be  amended 
at  the  trial  term.  Fitch  v.  Nute,  62  N.  H. 
700.  So,  where  it  appears  at  the  trial  that 
plaintif}',  after  his  cause  of  action  arose,  as- 
signed for  the  benefit  of  creditors  who  have 
not  been  paid  in  full,  the  court  may,  after 
verdict,  allow  the  title  to  be  amended  by  add- 
ing the  name  of  plaintiff's  assignor.  '  Felty 
V.  Deaven,  166  Pa.  St.  640,  31  Atl.  333.  And 
where,  in  an  action  brought  by  two.  they  fail 
to  prove  that  they  are  jointly  interested  in 
the  subject-matter  of  the  action,  the  court 
may  allow  the  name  of  the  one  who  is  not 
interested  therein  to  be  struck  out.  Winsor 
V.  Lombard,  18  Pick.  (Mass.)  57. 

Claim  of  ownership.— Generally,  assumpsit 

\yiih  A,  1] 


338    [4  Cyc] 


ASSUMPSIT,  ACTION  OF 


jurisdictions,  be  shown  under  the  general  issue.  In  other  jurisdictions  the  objec- 
tion must  be  taken  by  plea  in  abatement.^^ 

2.  Corporations.  A  corporation  may  maintain  an  action  of  assumpsit  the  same 
as  an  individual.^^ 

B.  Defendants  —  l.  In  General.  Joint  promisors  should  be  jointly  sued.^^ 
or  a  showing  made  that  a  promisor  not  joined  is  incapable  of  being  sued.^^ 
Advantage  can  be  taken  of  the  non-joinder  of  defendants,  however,  only  by  a 
plea  in  abatement  at  common  law  or  by  answer  or  demurrer  under  the  code.  It 
cannot  be  shown  under  the  general  issue  or  the  general  denial.^^ 


lies  only  on  a  claim  of  ownership.  Eandall 
V.  Higbee,  37  Mich.  40.  It  has,  accordingly, 
been  held  that  a  mortgagee  of  personal  prop- 
erty cannot  base  the  action  upon  his  interest 
as  such.  Warner  v.  Beebe,  47  Mich.  435,  11 
N.  W.  258. 

As  to  right  of  mortgagee  to  waive  tort 
and  sue  in  assumpsit  see  supra,  III,  D,  3,  a, 
(m),  (A). 

Joining  plaintiffs. —  Two  incorporated  com- 
panies may  unite  to  recover  a  sum  of  money 
deposited  in  a  bank  in  their  joint  names. 
New-York,  etc.,  Canal  Co.  v.  Fulton  Bank,  7 
Wend.  (N.  Y.)  412.  And  several  parties  for 
whose  benefit  a  contract  is  executed  in  the 
name  of  one  of  them  may  be  joined  in  a  gen- 
eral indebitatus  assumpsit  count  to  recover 
the  money  advanced  by  them  under  such  con- 
tract to  defendant.  Cottingham  v.  Owens,  71 
111.  397. 

86.  Illinois. —  Henrichsen  v.  Mudd,  33  111. 
476 ;  Fairbanks  v.  Badger,  46  111.  App.  644. 

Maine. —  Marshall  v.  Jones,  11  Me,  54,  25 
Am.  Dec.  260. 

Maryland.— Hof^SiY  v.  Dement,  5  Gill  (Md.) 
132,  46  Am.  Dec.  628;  Mitchell  V.  Dall,  2 
Harr.  &  G.  (Md.)  159. 

Neio  Hampshire. — White  v.  Brooks,  43  N.  H. 
402,  holding  that  the  non- joinder  of  coten- 
ants  in  an  action  of  assumpsit  for  money 
received  from  a  sale  of  their  common  property 
by  a  third  person  can  only  be  taken  advan- 
tage of  by  a  plea  in  abatement. 

United  States. —  Coffee  v.  Eastland,  Brunn. 
Col.  Cas.  (U.  S.)  216,  5  Fed.  Cas.  No.  2,945; 
Carne  v.  McLane,  1  Cranch  C.  C.  (U.  S.)  351, 
5  Fed.  Cas.  No.  2,416,  Cooke   (Tenn.)  159. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  141. 

87.  C.  J.  L.  Meyer,  etc.,  Co.  v.  Black,  4 
N.  M.  190,  16  Pac.  620;  Cincinnati  M.  E. 
Church  V.  Wood,  5  Ohio  283,  Wright  (Ohio)  12. 

Subscriptions  to  stock. — A  corporation  may 
maintain  assumpsit  upon  a  contract  to  take 
its  stock  at  a  specific  price.  Beene  v.  Ca- 
hawba,  etc.,  R.  Co.,  3  Ala.  660.  See  also 
Corporations. 

88.  Robertson  v.  Smith,  18  Johns.  (N.  Y.) 
459,  9  Am.  Dec.  227. 

As  to  recovery  against  all  promisors  sued 
see  infra,  IX,  H,  2,  b,  (ii). 

Attachment  of  seal  by  one  defendant.— 
Where  one  of  the  parties  signing  an  instru- 
ment, in  form  a  promissory  note,  attached  his 
seal,  the  obligation  is  several  as  to  him,  but 
joint  and  several  as  to  the  others,  and  they 
cannot  all  be  joined  in  one  action  thereon 
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under  a  statute  authorizing  the  joining  in 
one  action  of  claims  on  contracts  existing^ 
in  favor  of  the  same  plaintiff  and  against  the 
same  defendant.  Biery  v.  Haines,  5  Whart. 
(Pa.)  563. 

Intervention. —  To  an  action  of  assumpsit 
by  a  church  against  its  treasurer,  the  general 
issue  was  pleaded,  and  a  special  plea  that  the 
money  claimed  belonged  to  another  church. 
It  was  held  that  the  latter  church  could  not 
be  admitted  on  its  own  petition  as  a  party 
defendant  unless  defendant  stated  his  willing- 
ness to  pay  the  money  to  the  one  found  en- 
titled to  recover,  and  prayed  for  the  substi- 
tution. Russell  V.  Pottsville  First  Presb„ 
Church,  65  Pa.  St.  9. 

Misjoining  defendants. —  Plaintiff  gave  A  a 
sum  of  money  for  safe-keeping,  and  a  sum 
to  B  for  a  similar  purpose.  A  never  parted 
with  the  custody  or  control  of  the  deposit. 
It  was  held,  in  an  action  against  both  to  re- 
cover the  money,  that  there  was  no  joint  lia- 
bility, and  defendants  were  entitled  to  a  ver- 
dict. O'Connor  v.  O'Connor,  86  Mich.  189,  48 
N.  W.  871. 

Waiving  tort.— Joint  trespassers  m^ay  be 
sued  jointly  in  assumpsit  when  the  tort  is 
waived.  Gilmore  v.  Wilbur,  12  Pick.  (Mass.) 
120,  22  Am.  Dec.  410. 

89.  Harwood  v.  Roberts,  5  Me.  441.  See 
also  Edmondson  v.  Barrell,  2  Cranch  C.  C. 
(U.  S.)  228,  8  Fed.  Cas.  No.  4,284. 

Striking  out  one  defendant. —  In  assumpsit 
against  two  defendants,  plaintiff,  after  a  ver- 
dict against  him  upon,  the  ground  that  a 
joint  promise  was  not  proved,  cannot  amend 
by  striking  out  one  defendant.  Griffin 
Simpson,  45  N.  H.  18,  See  also  Redington 
V.  Farrar,  5  Me.  379.  But  see  Robertson  v. 
Thompson,  3  Ind.  190,  holding  that,  where 
two  persons  residing  in  different  counties  are 
sued  jointly  in  assumpsit,  each  having  been 
served  with  process  in  his  own  county,  the 
court  may  allow  plaintiff  to  amend  by  strik- 
ing out  the  name  of  one  of  such  persons. 

90.  Alabama. — Strickland  v.  Burns,  14  Ala. 
511. 

Illinois. —  Lurton  v.  Gilliam,  2  111.  577,  33 
Am.  Dec.  430. 

Neio  York. —  Hosley  v.  Black,  28  N.  Y.  438 ; 
Carter  v.  Hope,  10  Barb.  (N.  Y.)  180. 

Vermont. —  Hardy  v.  Cheney,  42  Vt.  417; 
Mellendy  v.  New  England  Protective  Union, 
36  Vt.  31;  Ives  v.  Hulet,  12  Vt.  314;  Nash  v. 
Skinner,  12  Vt.  219,  36  Am.  Dec.  338. 

Virginia. —  Wilson  v.  McCormick,  86  Va. 
995,  11,  S.  E.  976. 
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2.  Corporations.  Assumpsit  will  lie  on  an  implied  promise  against  a  corpora- 
tion the  same  as  against  an  individual.'^^ 

IX.  PLEADING.^2 

A.  Declaration  —  l.  In  General.  Generally,  it  maybe  said  that  the  declara- 
tion must  contain  all  that  it  is  necessary  for  plaintiff  to  prove  under  the  plea  of 
the  general  issue.^^  Surplusage  will  not  vitiate  a  count  containing  sufficient  aver- 
ments.^^   One  good  count  will  sustain  a  declaration,  as  against  a  general  demurrer.^^ 


West  Virginia. —  Eutter  v.  Sullivan,  25 
W.  Va.  427. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  77. 

The  reason  assigned  for  this  rule  is  that 
evidence  of  a  joint  contract  does  not  sustain 
the  general  issue,  inasmuch  as  defendant  in 
a  joint  undertaking  is  liable  for  the  whole 
amount,  although  another  person  is  also 
liable,  and,  as  between  themselves,  is  bound  to 
contribute.  Carter  v.  Hope,  10  Barb.  (N.  Y.) 
180;  Rice  v.  Shute,  5  Burr.  2611,  2  W.  Bl. 
695. 

91.  California, — Hunt  v.  San  Francisco,  11 
Cal.  250. 

District  of  Colurtibia. —  District  of  Colum- 
bia V.  Washington,  etc.,  E.  Co.,  1  Mackey 
(D.  C.)  361. 

Kentucky. —  Contra,  Frankfort  Bank  v.  An- 
derson, 3  A.  K.  Marsh.  (Ky.)  1. 

Maine. —  Cram  v.  Bangor  House  Proprie- 
tary, 12  Me.  354. 

Maryland. —  Cape  Sable  Co.'s  Case,  3  Bland 
(Md.)  606. 

Massachusetts. — Hayden  v.  Middlesex  Turn- 
pike Corp.,  10  Mass.  397,  6  Am.  Dec.  143. 

Michigan. —  Donovan  v.  Halsey  Fire  En- 
gine Co.,  58  Mich.  38,  24  N.  W.  819. 

Neio  Jersey. —  Trustees  Antipoeda  Baptist 
Church  V.  Mulford,  8  N.  J.  L.  182. 

'New  York. —  Eandall  v.  Van  Vechten,  19 
Johns.  (N.  Y.)  60,  10  Am.  Dec.  193;  Dunn  v. 
Eector,  etc.,  St.  Andrews  Church,  14  Johns. 
(N.  Y.)  118;  Danforth  v.  President,  etc., 
Schoharie,  etc..  Turnpike  Eoad,  12  Johns. 
(N.  Y.)  227. 

Pennsylvania. —  Overseers  of  Poor  v.  Over- 
seers of  Poor,  3  Serg.  «fe  E.  (Pa.)  117.  Com- 
pare Breckbill  v.  Turnpike  Co.,  3  Dall.  (Pa.) 
496,  1  L.  ed.  694. 

South  Carolina. — Garvey  V.  Colcock,  1  Nott 
&  M.  (S.  C.)  231;  Waring  v.  Catawba. Co.,  2 
Bay  (S.  C.)  109. 

Texas. —  San  Antonio  v.  Lewis,  9  Tex.  69. 

Vermont. —  Poultney  v.  -Wells,  1  Aik.  (Vt.) 
180;  Proctor  v.  Webber,  1  D.  Chipm.  (Vt.) 
371. 

United  States. —  Metropolis  Bank  v.  Gutt- 
schlick,  14  Pet.  (U.  S.)  19,  10  L.  ed.  335; 
Chesapeake,  etc..  Canal  Co.  v.  Knapp,  9  Pet. 
(U.  S.)  541,  9  L.  ed.  222;  Columbia  Bank  v. 
Patterson,  7  Cranch  (U.  S.)  299,  3  L.  ed.  351 ; 
Davis  V.  Georgetown  Bridge  Co.,  1  Cranch 
C.  C.  (U.  S.)  147,  7  Fed.  Caa.  No.  3,637. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  67. 

Municipal  corporation. — Where  ther^  is  a 
legal  duty  enjoined  by  competent  authority 
upon  a  municipal  corporation,  assumpsit  may 


be  maintained  to  enforce  its  performance. 
Farwell  v.  Eockland  City,  62  Me.  296.  See 
also  Brown  v.  l*omona  Board  of  Education, 
103  Cal.  531,  37  Pac.  503;  Cicotte  v.  Wayne 
County,  44  Mich.  173,  6  N.  W.  236;  Endriss 
V.  Chippewa  County,  43  Mich.  317,  5  N.  W. 
632. 

92.  See,  generally,  Pleading. 

93.  Hill  V.  Nichols,  50  Ala.  336;  Beards- 
ley  V.  Southmayd,  14  N.  J.  L.  534. 

The  common  counts,  at  common  law,  were 
of  four  descriptions:  the  indebitatus  count, 
the  quantum  meruit,  the  quantum  valehat, 
and  the  account  stated.  Nugent  v.  Teachout, 
67  Mich.  571,  35  N.  W.  254.  The  quantum 
meruit  and  valehat  counts  are,  however,  un- 
necessary. .  Brooke  v.  Quynn,  13  Md.  379;  1 
Chitty  PI.  342. 

Reference  to  unattached  paper. —  The  dec- 
laration must  contain  all  the  allegations 
necessary  to  make  out  plaintiff's  case  with- 
out reference  to  a  paper  not  attached.  Ben- 
nett V.  Davis,  62  Me.  544. 

Where  a  party's  right  of  action  is  statutory 
and  depends  on  a  special  construction  of  facts 
defined  in  the  statute,  the  declaration  must 
aver  the  existence  of  such  facts,  and  the  com- 
mon counts  in  assumpsit  are  insufficient. 
Chicago,  etc.,  E.  Co.  v.  Sturgis,  44  Mich.  538, 
7  N.  W.  213. 

Form  of  declaration  is  set  out  in  Smith  v. 
Barker,  3  Day  (Conn.)  312,  22  Fed.  Cas.  No. 
13,013;  MahafTey  v.  Petty,  1  Ga.  261;  Beards- 
ley  V.  Southmayd,  14  N.  J.  L.  534;  Burton 
V.  Hansford,  10  W.  Va.  470,  27  Am.  Eep. 
571. 

94.  Surplusage. —  Montgomery  Mfg.  Co.  v. 
Thomas,  20  Ala.  473;  Mardis  v.  Shackleford, 
4  Ala.  493;  Williams  v.  Young,  3  Ala.  145; 
Lyon  V.  Alvord,  18  Conn.  66;  Tucker  i'.  Ean- 
dall, 2  Mass.  283;  Wyman  v.  Fowler,  3  Mc- 
Lean (U.  S.)  467,  30  Fed.  Cas.  No.  18.114. 

An  allegation  of  duty  is  mere  surplusage. 
If  no  facts  from  which  the  law  will  imply  the 
duty  are  set  out  the  allegation  will  not  help ; 
if  such  facts  are  set  out  it  is  unnecessary. 
Zjednoczenie  v.  Sadecki,  41  111.  App.  329. 

95.  One  good  count. —  Kennon  v.  McRae,  3 
Stew.  &  P.  (Ala.)  249;  Gibson  Countv  r. 
Harrington,  1  Blackf.  (Ind.)  260;  Scott  V. 
Leary,  "34  Md.  389;  Kennaird  v.  Jones,  9 
Graft.  (Va.-)  183. 

One  count  may  be  abridged  by  reference  to 
another.  Whitwell  r.  Brigham,  19  Pick. 
(Mass.)  117. 

Presumption  on  appeal. —  If  there  is  one 
good  paragraph  in  the  complaint,  and  the  rec- 
ord does  not  show  on  which  paragraph  the 
judgment  was  based,  the  court  will  presume 
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Statutory  requirements  as  to  the  manner  of  setting  out  the  demand  must  be 
observed ;  but  a  complaint,  under  the  code,  in  the  form  of  the  common  counts 
is  good.^^ 

2.  Allegation  of  Jurisdiction.  In  declaring  in  a  court  of  limited  jurisdiction, 
the  consideration  as  well  as  the  promise  must  be  averred  to  have  been  within  the 
jurisdiction  of  the  court.^^ 

3.  Allegation  of  Promise  or  Agreement  —  a.  In  General.  The  declaration  must 
show  in  some  form  that  a  promise  has  been  made  or  will  be  implied  to  have  been 
made  by  defendart.^^  The  authorities,  however,  differ  as  to  the  requisites  of  such 
allegation.  According  to  one  line  of  decisions  it  is  not  necessary  to  allege,  in 
terms,  a  promise  to  pay,  but  it  is  sufficient  to  state  the  facts  upon  which  the  law 
raises  an  implied  promise.^  .  According  to  another  line  of  decisions  an  express 
promise  must  be  alleged.^ 


that  it  was  based  on  the  good  one.  Rochester 
V.  Bowers,  (Ind.  App.  1899)  52  N.  E.  814. 

96.  Statutory  requirements.—  Gould  v. 
Gage,  118  Pa.  St.  559,  12  Atl.  476;  Rambo 

V.  Nipple,  12  Pa.  Co.  Ct.  516;  People's  Mut. 
F.  Ins.  Co.  V.  Groff,  11  Pa.  Co.  Ct.  585,  1  Pa. 
Dist.  685. 

Under  the  Pennsylvania  act  of  May  25, 
1887,  section  3,  providing  that  plaintiff's 
declaration  in  the  actio-n  of  assumpsit  shall 
consist  of  a  concise  statement  of  plaintiff's 
demand,  accompanied  by  copies  of  all  notes, 
etc.,  a  declaration  may  consist  of  a  count  on 
a  note  and  a  separate  count  on  the  original 
consideration  for  the  note.  Winters  v.  Mow- 
rer,  1  Pa.  Super.  Ct.  47. 

97.  Common  counts  under  the  code.— Pleas- 
ant V.  Samuels,  114  Cal.  34,  45  Pac.  998; 
Leeke  v.  Hancock,  76  Cal.  127,  17  Pac.  937; 
Buckingham  v.  Waters,  14  Cal.  146 ;  De  Witt 

VI.  Porter,  13  Cal.  171;  Freeborn  v.  Glazer,  10 
Cal.  337;  Emslie  r.  Leavenworth,  20,  Kan. 
562;  Clark  r.  Fensky,  3  Kan.  389;  Meagher 
V.  Morgan,  3  Kan.  372,  87  Am.  Dec.  476;  Al- 
len t\  Patterson,  7  N.  Y.  476,  Seld,  Notes 
(N.  Y.)  32,  57  Am.  Dec.  542;  Doherty  v. 
Shields,  86  Hun  (N.  Y.)  303,  33  N.  Y.  Suppl. 
497,  67  N.  Y.  St.  211;  Cudlipp  v.  Whipple,  1 
Abb.  Pr.  (N.  Y.)  106. 

98.  Grover  v.  Gould,  20  Wend.  (N.  Y.) 
227,  32  Am.  Dec.  533. 

Matter  of  which  a  certain  court  has  no 
jurisdiction  is,  so  far  as  that  court  is  con- 
cerned, immaterial  matter.  If  such  matter  is 
incorporated  into  one  of  the  counts  so  that  it 
cannot  be  separated  from  the  matter  of  which 
the  court  has  jurisdiction,  it  will  vitiate  the 
count;  but,  if  it  is  entirely  separate  and  dis- 
tinct from  the  other  counts,  its  being  included 
in  the  declaration  with  them  cannot  have  that 
effect.    Lyon  v.  Alvord,  18  Conn.  66. 

99.  Some  form  of  promise  must  be  alleged. 
—  Alabama. —  Hill  v.  Nichols,  50  Ala.  336. 

Georgia. —  Dickey  v.  Leonard,  77  Ga.  151. 

Illinois. —  Massachusetts  Mut.  L.  Ins.  Co. 
V.  Kellogg,  82  111.  614;  Keyes  v.  Binkert,  48 
111.  App.  259. 

Indiana. —  Ferguson  v.  Rhoades,  7  Blackf . 
(Ind.)  262 ;  Foerster  v.  Foerster,  10  Ind.  App. 
680,  38  N.  E.  426. 

Kentucky. —  Lunderman  v.  Lunderman,  2 
J.  J.  Marsh.  (Ky.)  597;  Bruner  1?.  Stout, 
Hard.  (Ky.)  225. 
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Maryland.—  Swem  v.  Sharretts,  48  Md. 
408. 

Massachusetts. —  Avery  v.  Tyringham,  3 
Mass.  160,  3  Am.  Dec.  105. 

Michigan. —  Hoard  v.  Little,  7  Mich.  468. 

Missouri. —  Wells  v.  Pacific  R.  Co.,  35  Mo. 
164;  McNulty  Collins,  7  Mo.  69;  Muldrow 
V.  Tappan,  6  Mo.  276. 

Montana. —  Conrad  Nat.  Bank  v.  Great 
Northern  R.  Co.,  24  Mont.  178,  61  Pac.  1. 

Neio  Hampshire. —  Favor  v.  Philbrick,  7 
N.  H.  326. 

New  York. —  Candler  v.  Rossiter,  10  Wend. 
(N.  Y.)  487. 

South  Carolina. —  Wingo  v.  Bro^vn,  12 
Rich.  (S.  C.)  279;  Brenan  v.  Shelton,  2 
Bailey  (S.  C.)  152. 

Utah. —  Kilpatrick-Koeh  Dry-Goods  Co.  v. 
Box,  13  Utah  494,  45  Pac.  629. 

Virginia. —  Wooddy  v.  Flournoy,  6  Munf . 
(Va.)  506;  Sexton  v.  Holmes,  3  Munf.  (Va.) 
566;  Cooke  v.  Simms,  2  Call  (Va.)  39;  Win- 
ston V.  Francisco,  2  Wash.  (Va.)  187. 

West  Virginia. —  Robinson  v.  Welty,  40 
W.  Va.  385,  22  S.  E.  73. 

United  States. —  Myers  v.  Davis,  6  Blatchf. 
(U.  S.)  77,  17  Fed.  Cas.  No.  9,986. 

England. —  Lee  v.  Welch,  2  Str.  793. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  86. 

As  to  sufficiency  of  promise  or  agreement 
see  Contracts. 

1.  Averment  of  facts  raising  implied 
promise. —  Alabama. —  Kelly  v.  Owen,  Minor 
(Ala.)  252. 

California. —  Wilkins  v.  Stidger,  22  Cal. 
231,  83  Am.  Dec.  64. 

Georgia. —  Bell  v.  Hobbs,  2  Ga.  Dec.  144, 

Illinois.— ^OYt\i  V.  Kizer,  72  111.  172. 

Indiana. —  Watkins  v.  De  Armond,  89  Ind. 
553.  Compare  Foerster  v.  Foerster,  10  Ind. 
App.  680,  38  N.  E.  426. 

Maryland. —  Swem  v.  Sharretts,  48  Md.  408. 

New  York. —  Farron  v.  Sherwood,  17  N.  Y. 
227;  Cropsey  V.  Sweeney,  27  Barb.  (N.  Y.) 
310. 

Tennessee. —  See  Woodson  v.  Moody,  4 
Humphr.  (Tenn.)  303. 

2.  Averment  of  express  promise. — Wingo  v. 
Brown,  12  Rich.  (S.  C.)  279;  Wooddy  v. 
Flournoy,  6  Munf.  (Va.)  506;  Sexton  v. 
Holmes,  3  Munf.  (Va.)  566;  Morgantown 
Bank  v.  Foster,  35  W.  Va.  357,  13  S.  E.  996. 
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b.  Special  Agreement.  In  declaring  on  a  special  agreement,  the  agreement 
should  be  set  out  either  in  terms  or  in  substance.^  The  agreement  need  not  be 
repeated,  however,  in  subsequent  counts  if  it  is  sufficiently  stated  in  the  first, 
count.^ 

e.  Time  of  Promise.  The  time  and  place  of  making  the  promise  should  be 
alleged.^  The  precise  time,  however,  is  not  material,^  unless  it  constitutes  a. 
material  part  of  the  promise  declared  on,  or  where  the  date  of  a  written  con- 
tract is  averredJ 

4.  Allegation  of  Consideration  —  a.  In  General.  The  declaration  should  con- 
tain a  statement  of  facts  showing  a  sufficient  consideration  to  support  the  alleged 
promise.^    In  alleging  the  consideration  for  a  special  agreement,  the  whole  of  it 


Cure  of  error. — A  declaration  omitting  to 
aver  that  the  promise  was  made  to  plaintiff 
may  be  good  after  verdict.  Clark  X).  Reed,  12 
Sm.  &  M.  (Miss.)  554;  MeCredy  v.  James, 
(j  Whart.  (Pa.)  547.  See  also  Hoard  v.  Lit- 
tle, 7  Mich.  468;  Moimtford  v.  Horton,  5 
B.  &  V.  62. 

Executors  and  administrators. —  In  assump- 
sit by  an  administrator  de  honis  non  the 
promise  may  be  laid  to  have  been  made  to 
the  first  administrator,  Sullivan  v.  Holker, 
15  Mass.  374.  See  also  Vandersmith  v.  Wash- 
mein,  1  Harr.  &  G.  ( Md. )  4.  A  count  against 
an  executor  must  allege  a  promise  by  such  ex- 
ecutor. Kayser  v.  Disher,  9  Leigh  (Va.)  357; 
Bishop  Harrison,  2  Leigh  (Va. )  532.  See 
also  Executors  and  Administrators. 

The  word  "promised"  is  not  necessary. 
Any  word  of  the  same  import  is  sufficient. 
Avery  v.  Tyi'ingham,  3  Mass.  160,  3  Am.  Dec. 
105.  See  also  Robinson  v.  Welty,  40  W.  Va. 
385,  22  S.  E.  73. 

3.  Must  be  alleged  in  terms  or  in  substance. 
--White  V.  Thomas,  39  HI.  227;  Keyes  V. 
Dearborn,  12  N.  H.  52;  Rose  v.  Jackson,  40 
Mich.  29;  Allen  v.  Douglass,  2  Brev.  (S.  C.) 
93. 

See,  generally.  Contracts. 

As  to  correspondence  of  contract  pleaded 
with  contract  proved  see  infra,  IX,  H,  2,  b. 

Cure  of  error. —  Failure  to  set  up  a  special 
contract  in  the  declaration  is  cured  where  the 
contract  was  pleaded  by  defendant,  and,  after 
issue  joined  on  the  plea,  a  verdict  was  given 
for  plaintiff.  Stoll  v.  Ryan,  3  Brev.  (S.  C.) 
238. 

Matters  collateral  merely,  or  which  only  go 
to  limit  the  future  responsibility  of  defend- 
ants and  do  not  enter  into  the  consideration 
of  the  original  undertaking,  need  not  be 
stated.  Brenan  v.  Shelton,  2  Bailey  (S.  C.) 
152;  Clarke  v.  Gray,  6  East  564,  4  Esp.  177, 
2  Smith  K.  B.  622. 

Where  the  contract  is  in  the  alternative  and 
is  not  so  set  out  in  the  declaration,  the  vari- 
ance is  material.  Stone  v.  Knowlton,  3  Wend. 
(N.  Y.)  374. 

4.  Repetition  in  subsequent  counts  is  un- 
necessary. Griswold  v.  National  Ins.  Co.,  3 
Cow.  (N.  Y.)  96. 

5.  Hogan  v.  Alston,  0  Ala.  627:  Atlantic 
Mut.  F.  Ins.  Co.  V.  Sanders,  36  N.  H.  252. 

After  pleading  to  the  merits  it  is  too  late 
to  take  advantage  of  the  omission  to  allege 
a  day  certain  in  the  declaration  on  which  the 


contract  was  made.  Long  v.  Kinard,  Harp. 
(S.  C.)  47. 

Mutual  promises. —  In  assumpsit  on  mutual 
promises  they  must  be  laid  in  the  declaration 
as  concurrent.  Bromley  /y.  Goff,  75  Mich.  213, 
42  N.  W.  810;  Livingston  v.  Rogers,  1  Cai. 
(N.  Y.)  583;  Kirby  v.  Cole,  Cro.  Eliz.  137. 

6.  Precise  time  immaterial. — Alabama. — 
Carlisle  v.  Davis,  9  Ala.  858;  Hogan  v.  Al- 
ston, 9  Ala.  627;  Lawson  v.  Townes,  2  Ala. 
373. 

California. — Biven  v.  Bostwick,  70  Cal.  639, 
11  Pac.  790;  Wetmore  v.  San  Francisco,  44 
Cal.  294. 

Connecticut. — Sage  v.  Hawley,  16  Conn.  106, 
41  Am.  Dec.  128;  Story  v.  Barrell,  2  Conn. 
665. 

Florida. —  Dawkins  v.  Smithwick,  4  Fla. 
158. 

Illinois. —  Frazer  v.  Smith,  60  IlL  145. 
Indiana. —  See  John  v.  Clayton,  1  Blackf. 
(Ind.)  54. 

Massachusetts. —  Perry  v.  Botsf ord,  5  Pick. 
(Mass.)  189. 
New  Eam,pshire. — Atlantic  Mut.  F.  Ins.  Co. 
Sanders,  36  N.  H.  252. 

Pennsylvania. —  Stout  v.  Rassel,  2  Yeates 
(Pa.)  334. 

England.— I  Chittv  PI.  258;  1  Stephens 
N.  P.  369. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  151. 

Promise  subsequent  to  writ. — A  declaration 
alleging  a  promise  made  subsequent  to  the 
date  of  the  writ,  though  bad  on  general  de- 
murrer (Waring  v.  Yates,  10  Johns.  (N.  Y.) 
119;  Grouse  v.  Miller,  10  Serg.  &  R.  (Pa.) 
155  [but  see,  contra,  Carlisle  v.  Davis,  9  Ala. 
858] ),  is  good  after  verdict  (Storv  r.  Barrell, 

2  Conn.  665;  Bemis  v.  Faxon,  4' Mass.  263; 
Grouse  v.  Miller,  10  Serg.  &  R.  (Pa.)  155; 
Sorrel  v.  Lewin,  1  Keb.  354 ) . 

7.  Lawson  v.  Townes,  2  Ala.  373:  Story  v. 
Barrell,  2  Conn.  665 ;  Bannister  v.  Weather- 
ford,  7  B.  Mon.  (Ky.)  271;  Drown  r.  Smith, 

3  N.  H.  299. 

As  to  pleading  special  contract  see  supra, 
IX,  A,  3,  b. 

8.  Alabama. — Maury  v.  Olive,  2  Stew.  (Ala.) 
472. 

Connecticut. —  Lyon  v.  Alvord,  18  Conn.  66; 
Rossiter  v.  Marsh,  4  Conn.  196:  Andrews  v. 
Ives,  3  Conn.  368 ;  Huntington  r.  Todd.  3  Day 
(Conn.)  465. 

Illinois.—  Connolly  v.  Cottle,  1  111.  364. 
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should  be  correctly  and  explicitly  stated  ^ —  an  allegation  of  consideration  in 
addition  to  the  true  one  creates  a  fatal  variance.^*^ 

b.  Past  Consideration.  In  a  declaration  upon  a  promise  on  a  consideration 
which  is  past,  it  is  necessary  to  allege  that  the  act  performed  or  sum  paid  was 
performed  or  paid  at  the  request  of  defendant/^  unless  where  a  beneficial  con- 
sideration and  a  request  are,  necessarily,  implied  from  the  moral  obligation  under 
which  defendant  was  placed.^^ 


Indiana. — Johnson  v.  Clark,  5  Blaekf.  (Ind.) 
564. 

Iowa. —  Decker  v.  Birhap,  Morr.  (Iowa)  62. 

Kentucky. —  Lunderman  v.  Lunderman,  2 
J.  J.  Marsh.  (Ky.)  597:  Wickliffe  v.  Hill,  4 
Bibb  (Ky.)  269;  Stephens  v.  Crostwait,  3 
Bibb  (Ky.)  222;  Beauehamp  v.  Bosworth,  3 
Bibb  (Ky.)  115;  Voorhies  v.  Benham,  2  Bibb 
(Ky.)  572;  Duncan  v.  Littell,  2  Bibb  (Ky.) 
424;  Bruner  v.  Stout,  Hard.  (Ky.)  225. 

Maryland. —  Wright  v.  Gilbert,  51  Md.  146; 
Chandler  v.  State,  5  Harr.  &  J.  (Md.)  284. 

Massachusetts. —  Murdock  v.  Caldwell,  8 
Allen  (Mass.)  309;  Hemmenway  v.  Hickes,  4 
Pick.  (Mass.)  497. 

Michigan. —  It  is  not  essential  that  a  dec- 
laration upon  the  common  counts  should  set 
forth  what  the  consideration  consisted  of, 
this  being  matter  of  evidence.  Crane  v.  Grass- 
man,  27  Mich.  443. 

Neiu  Hampshire. —  Benden  v.  Manning,  2 
N.  H.  289. 

Neio  York. —  Wheelwright  v.  Moore,  1  Hall 
(N.  Y.)  201;  Bailey  v.  Freeman,  4  Johns. 
(N.  Y.)  280;  Lansing  v.  McKillip,  3  Cai. 
(N.  Y.)  286. 

Pennsylvania. —  Whitall  v.  Morse,  5  Serg. 
&  R.  (Pa.)  358. 

South  Carolina. —  Brenan  v.  Shelton,  2 
Bailey  (S.  C.)  152;  Douglass  v.  Davie,  2  Mc- 
Cord  (S.  C)  218. 

Tennessee. —  BroAvn  v.  Parks,  8  Humphr. 
(Tenn.)  294. 

Vtah.—  ¥e\i  v.  Judd,  3  Utah  414,  4  Pac. 
243. 

Vermont.—  People's  Bank  v.  Adams,  43  Vt. 
195;  Harding  v.  Cragie,  8  Vt.  501. 

Virginia. —  Southern  R.  Co.  i;.  Willcox,  98 
Va.  222,  35  S.  E.  355 ;  Jackson  v.  Jackson,  10 
Leigh  (Va.)  467;  Moseley  v.  Jones,  5  Munf. 
(Va.)  23;  Beverley  v.  Holmes,  4  Munf;  (Va.) 
95;  Hall  v.  Smith,  3  Munf.  (Va.)  550. 

West  Virginia. —  Morgantown  Bank  v.  Fos- 
ter, 35  W.  Va.  357,  13  S.  E.  996. 

England. —  Eastwood  v.  Kenyon,  11  A.  &  E. 
438,  4  Jur.  1081,  9  L.  J.  Q.  B.  409,  3  P.  &  D. 
276,  39  E.  C.  L.  245;  Clarke  v.  Gray,  6  East 
564,  4  Esp.  177,  2  Smith  K.  B.  622. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  88. 

As  to  correspondence  of  consideration  al- 
leged with  consideration  proved  see  infra,  IX, 
H,  2,  c. 

As  to  sufficiency  of  consideration  to  support 
promise  see  Contracts. 

Aided  by  verdict. — A  statement  jof  a  con- 
sideration in  a  declaration  so  defective  as  to 
be  demurrable  will,  nevertheless,  be  held  good 
after  verdict  if  the  consideration  referred  to 
can  possibly  be  valid.  Dickinson  v.  Dustin, 
21  Mich.  561. 


Reference  to  prior  counts. —  If  prior  counts 
set  forth  the  consideration  of  the  promise, 
and  subsequent  counts  refer  to  them  and  are 
founded  on  the  consideration  alleged  in  them, 
they  are  sufficient.  Dent  v.  Scott,  3  Harr. 
&  J.  (Md.)  28. 

9.  Allegation  of  consideration  for  special 
agreement. —  Connecticut. —  Hendrick  v.  Seely, 
G  Conn.  176;  Curley  v.  Dean,  4  Conn.  259,  10 
Am.  Dec.  140. 

Michigan. —  Bromley  v.  Goff,  75  Mich.  213, 
42  N.  W.  810. 

IsleiD  Hampshire. —  Smith  v.  Webster,  48 
N.  H.  142 ;  Colburn  v.  Pomeroy,  44  N.  H.  19 ; 
Favor  v.  Philbrick,  7  N.  H.  326. 

Pennsylvania. —  Cunningham  v.  Shaw,  7  Pa. 
St.  401. 

South  Carolina. —  Brenan  v.  Shelton,  2 
Bailey  (S.  C.)  152;  Brooks  v.  Lowrie,  1  Nott 
&  M.  (S.  C.)  342. 

West  Virginia. —  Davisson  v.  Ford,  23 
W.  Va.  617. 

Consideration  moving  from  plaintiff. —  The 
consideration  of  the  promise  to  plaintiff  must 
be  alleged  to  have  moved  from  him.  Salmon 
V.  Brown,  6  Blackf.  (Ind.)  347. 

Payment  of  part  of  consideration. —  In  de- 
claring for  the  breach  of  a  contract,  it  is  not 
necessary  to  set  forth  the  payment  of  a  part 
of  the  consideration  admitted  by  the  contract 
to  have  been  received.  Dox  v.  Dey,  3  Wend. 
(K  Y.)  356. 

10.  Stone  V.  Knowlton,  3  Wend.  (N.  Y.) 
374. 

11.  Payment  or  performance  at  request 
must  be  alleged. —  Maine. — Jewett  v.  Somer- 
set County,  1  Me.  125. 

New  Hampshire. —  Johnson  v.  Greenough, 
33  N.  H.  396;  Allen  v.  Woodward,  22  N.  H. 
544. 

Neio  York. —  Ingraham  v.  Gilbert,  20 
Barb.  (N.  Y.)  151;  Hicks  v.  Burhans,  10 
Johns.  (K  Y.)  243;  Comstock  v.  Smith,  7 
Johns.  (N.  Y.)  87;  Livingston  v.  Rogers,  1 
Cai.  (N.  Y.)  583. 

Pennsylvania. —  Stoever  v..  Stoever,  9  Serg. 
&  R.  (Pa.)  434;  Whitall  v.  Morse,  5  Serg. 
&  R.  (Pa.)  358. 

England. —  Hayes  v.  Warren,  2  Str.  933; 
Child  V.  Morley,  8  T.  R.  610. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  89. 

As  to  sufficiency  of  past  consideration  to 
support  promise  see  Contracts. 

Aided  by  verdict. —  Laying  a  consideration 
executed  without  previous  request  is  bad  on 
demurrer,  but  is  cured  bv  verdict.  Stoever 
V.  Stoever,  9  Serg.  &  R.  (Pa.)  434. 

12..  Comstock  v.  Smith,  7  Johns.  (N.  Y.) 
87;  Livingston  V.  Rogers,  1  Cai.  (N.  Y.) 
583. 
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5.  Allegation  of  Breach.  It  is  a  further  essential  to  a  declaration  that  a 
breach  of  the  assumpsit  be  assigned. If  one  breach  is  well  assigned  but  others 
are  not,  defendant  may,  under  the  plea  of  non  assumpsit^  object  on  the  trial 
against  receiving  evidence  or  assessing  damages  on  the  defective  breaches.^^ 

6.  Allegation  of  Indebtedness.  A  declaration  on  the  common  counts  must 
also  allege  an  indebtedness  to  plaintiff/^  together  with  the  facts  out  of  which  the 
indebtedness  arises.^^  In  declaring,  however,  on  a  contract  which  has  been  per- 
formed and  which  has  resulted  in  a  simple  obligation  to  pay  money,  it  is  sufficient  to 
set  out  the  indebtedness  without  specially  stating  the  contract  from  which  it  arises.-^'^ 

7.  Allegation  of  Performance  by  Plaintiff,  Mutual  promises,  to  be  per- 
formed at  the  same  time,  are  not  mutual  conditions,  and  the  party  suing  need  not 
aver  performance  on  his  part ;    but,  if  the  consideration  of  the  contract  is  execu- 


13.  Alabama. —  Hill  v.  Nichols,  50  Ala. 
336;  Kelly  v.  Owen,  Minor  (Ala.)  252. 

Connecticut. —  Canfield  v.  Merrick,  11  Conn. 
425. 

Kentucky. — Adams  v.  Chaffin,  Ky.  Dec.  285. 

3Iassachusetts. —  See  Murdock  v.  Caldwell, 
8  Allen  (Mass.)  309. 

Neiv  Hampshire. —  Benden  v.  Manning,.  2 
N.  H.  289. 

New  York. —  Pettibone  i?.  Stevens,  6  Hill 
(N.  Y.)  258. 

South  Carolina. —  Brenan  v.  Shelton,  2 
Bailey  (S.  C.)  152. 

Vermont. —  Farnsworth  v.  ISTason,  Brayt. 
(Vt.)  192. 

United  States. —  Myers  v.  Davis,  6  Blatchf. 
(U.  S.)  "77,  17  Fed.  Cas.  No.  9,986. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  90. 

Aided  by  verdict. —  The  omission  to  allege 
specially  the  breach  of  the  agreement,  in  a 
declaration  in  a  suit  on  a  special  agreement, 
is  cured  by  verdict.  Weigley  v.  Weir,  7  Serg. 
&  .R.  (Pa.)  309.  And  any  defect  or  inac- 
curacy in  assigning  the  breach  is  aided  by 
verdict.  Thomas  v.  Roosa,  7  Johns.  (N.  Y.) 
461. 

Collateral  undertaking. — A  declaration  al- 
leging a  contract  by  defendant  to  become  se- 
curity for  another  is  defective  if  it  fails  to 
allege  non-payment  by  the  principal  debtor. 
Fay  V.  Hall,  25  Ala.  704. 

Manner  of  alleging  breach. —  The  allegation 
of  the  breach  should  be  assigned  in  the  words 
of  the  contract.  Withers  v.  Knox,  4  Ala.  138. 
If  there  are  several  counts  defendant  should 
be  charged  with  having  failed  to  pay  the  sev- 
eral suras.  Ellis  V.  Turner,  5  Munf.  (Va.) 
196.  But  several  breadhes  of  the  same  con- 
tract may  be  assigned  in  one  count.  Smith 
r.  Boston,  etc.,  B. 'Co.,  3^  N.  H.  458. 

Sufficiency  of  allegation. —  It  is  sufficient  to 
allege  that  defendant  "has  not  paid  said 
sum,"  without  adding  that  he  has  not  paid 
anv  part  of  it.  Judson  v.  Eslava,  Minor 
(Ala.)  2. 

14.  Pettibone  v.  Stevens,  6  Hill  (N.  Y.) 
258. 

15.  Brickey  v.  Irwin,  122  Ind.  51,  23  N.  E. 
694;  Palmer  v.  Smedley,  28  Barb.  (N.  Y.) 
468.  See  also  Wilson  i?.  Sutton,  25  Pa.  Co. 
Ct.  29. 

Sufficiency  of  allegation. — An  averment 
that  defendant  received  a  large  sum  of  money 


as  treasurer  for  plaintiffs,  and  that,  "  though 
he  has  been  often  requested  so  to  do,  has 
failed  and  refused  to  account  for  and  pay  over 
said  money "  to  plaintiffs,  is  a  sufficient  al- 
legation that  defendant  is  indebted  to  plain- 
tiffs and  that  the  debt  is  unpaid.  Smythe  V, 
Scott,  124  Ind.  183,  24  N.  E.  685. 

The  time  of  the  accruing  of  the  indebted- 
ness laid  in  the  common  counts  is  immaterial, 
provided  it  is  of  a  day  prior  to  the  commence- 
ment of  the  suit.  Wetmore  v.  San  Francisco, 
44  Cal.  294;  Dollfus  v.  Frosch,  1  Den.  (N.  Y.) 
367. 

16.  Allegation  of  facts. —  Brooks  v.  Hol- 
land, 21  Conn.  388;  Bradley  v.  Davenport,  6 
Conn.  1 ;  Brown  v.  Webber,  6  Cush.  ( Mass. ) 
560;  Hibbert  v.  Courthopes,  Carth.  276.  See 
also  McLeod  v.  Powe,  12  Ala.  9,  holding  that 
it  is  no  objection  to  a  count  that  it  states 
facts  from  which  the  conclusion  of  indebted- 
ness arises,  instead  of  stating  the  same  con- 
clusion in  a  common  count. 

The  reason  for  this  rule  is  that  defendant 
will  not  otherwise  know  for  what  debt  plain- 
tiff brings  his  action,  or  what  defense  to 
make;  and  that  a  recovery  in  such  action 
would  not  otherwise  be  a  bar  to  a  future  ac- 
tion for  the  same  debt,  as  it  would  not  ap- 
pear to  be  the  same  unless  the  cause  of  it 
were  stated.  Brooks  v.  Holland,  21  Conn. 
388. 

17.  Baker  v.  Corey,  19  Pick.  (Mass.)  496. 

18.  Performance  need  not  be  alleged. —  Dey 

V.  Dox,  9  Wend.  (N.  Y.)  129,  24  Am.  Dec. 
137;  Close  v.  Miller,  10  Johns.  (N.  Y.)  90; 
Whitall  V.  Morse,  5  Serg.  &  R.  (Pa.)  358; 
Nichols  V.  Raynbred,  Hob.  121 ;  Martindale 
V.  Fisher,  1  Wils.  C.  P.  88. 

Disaffirmance  of  contract. — Where  an  action 
of  assumpsit  is  in  affirmance  of  a  contract,  an 
offer  of  readiness  to  perform  is  material ;  but, 
where  the  action  is  in  disaffirmance  thereof 
and  to  recover  back  the  price  paid,  and  plain- 
tiff has  complied  with  the  contract  up  to  the 
time  of  electing  to  rescind,  a  tender  or  offer 
of  the  money  which  would  have  been  due  on 
completion  is  not  essential.  Crossgrove  v. 
Himmelrieh,  54  Pa.  St.  203. 

If  plaintiff's  agreement  to  perform  a  sub- 
sequent act  is  the  consideration  it  must  be 
stated,  although  it  is  unneeossarv  to  uA'or  per- 
formance. Brenan  r.  Shelton,  2  Bailey  (S.  C.) 
152. 

Part  of  consideration. — Where  a  promise 
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tory  or  its  performance  depends  upon  some  act  to  be  done  or  forborne  by  plain- 
tiff, or  on  some  other  event,  plaintiff  must  aver  performance  or  show  excuse  for 
non-performance,^^ 

8.  Allegation  of  Demand  or  Request.  If  a  demand  is  a  condition  precedent 
to  action  it  must  be  specially  alleged  in  the  declaration.  In  such  case  the  general 
averment  of  Often  requested  "  is  not  enough.^  If,  however,  the  promise  is  made 
or  the  u-ndertaking  is  implied  in  consequence  of  a  precedent  debt  or  duty,  as  in 
the  case  of  the  common  counts,  the- Often  requested  "  in  a  declaration  is,  gen- 
erally, sufficient.^^ 

9.  Allegation  of  Tort,  and  Waiving  Thereof.  A  declaration  in  assumpsit  on 
waiving  a  tort  need  not  allege  the  tort  or  the  waiving  thereof  .^^  It  is  not,  how- 
ever, improper  to  allege  the  facts  which  constitute  the  tort.^^ 

10.  Joining  of  Counts^-- -  a.  In  General.  At  common  law  the  rule  is  that  a 
count  in  assumpsit  cannot  be  joined  in  the  same  action  with  a  count  in  debt 


goes  only  to  part  of  the  consideration,  and  a 
breach  thereof  may  be  paid  for  in  damages, 
it  is  an  independent  promise,  and  an  action 
may  be  maintained  for  the  breach  of  it,  with- 
out averring  performance  or  readiness  to  per- 
form. Stavers  v.  Curling,  3  Bing.  N.  Cas. 
355,  2  Hodges  237,  6  L.  J.  C.  P.  41,  3  Scott 
740,  32  E.  C.  L.  169. 

19.  Performance  must  be  alleged. —  Con- 
necticut.—  Russell  V.  Slade,  12  Conn.  455. 

Florida  — M-jrick  v.  Merritt,  22  Fla.  335. 

Illinois. —  Henderson  v.  Wheaton,  40  111. 
App.  538 ;  Plumb  v.  Taylor,  27  111.  App.  238 ; 
Independent  Order  Mut.  Aid  v.  Paine,  17  111. 
App.  572. 

Indiana. —  Continental  L.  Ins.  Co.  v. 
Houser,  89  Ind.  258;  Justice  v.  Vermillion 
County,  2  Blackf.  (Ind.)  149. 

Massachusetts. — Palmer  v.  Sawyer,  114 
Mass.  1 ;  Newcomb  v.  Brackett,  16  Mass.  161. 

Minnesota. —  Becker  v.  Sweetzer,  15  Minn. 
427. 

Missouri. —  Helm  v.  Wilson,  4  Mo.  41,  28 
Am.  Dec.  336. 

'New  York. — Lester  v.  Jewett,  11  N.  Y.  453; 
Smith  V.  Brown,  17  Barb.  (N.  Y.)  431;  Dey 
V.  Dox,  9  Wend.  (N.  Y.)  129,  24  Am.  Dec. 
137. 

OMo.— Trott  V.  Sarchett,  10  Ohio  St.  241. 
Pennsylvania. —  Morrow  v.  Waltz,  18  Pa. 
St.  118. 

Rhode  Island. —  Woonsocket  Union  R.  Co. 
i;.  Taft,  8  R.  I.  411. 

Te^cas.— Shuttuck  v.  Griffin,  44  Tex.  556. 

West  Virginia. — Kern  v.  Zeigler,  13  W.  Va. 
707. 

United  States. —  Columbia  Bank  v.  Hagner, 
1  Pet.  (U.  S.)  455,  7  L.  ed.  219;  Darland  v. 
Greenwood,  1  McCrary  (U.  S.)  337,  2  Fed. 
660. 

England. —  Stephens  v.  De  Medina,  4  Q.  B. 
422,  3  G.  &  D.  110,  12  L.  J.  Q.  B.  120,  3  R.  & 
Can.  Cas.  454,  45  E.  C.  L.  422 ;  Lamphugh  v. 
Brathwayt,  Hob.  147;  Atkinson  v.  Smith,  15 
L.  J.  Exch.  59,  14  M.  &  W.  695. 

See,  generally.  Contracts  ;  and  5  Cent.  Dig. 
tit.  "Assumpsit,  Action  of,"  §  92.  . 

Aided  by  verdict. —  A  declaration  defective 
in  not  alleging  performance  or  an  excuse  for 
the  non-performance  of  the  condition  which  is 
the  consideration  of  the  promise  is  cured  by 
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verdict.  Colt  v.  Root,  17  Mass.  229 ;  Helm  v. 
Wilson,  4  Mo.  41,  28  Am.  Dec.  336;  Bailey  v. 
Clay,  4  Rand.  (Va.)  346.  Contra,  Russell  v. 
Slade,  12  Conn.  455. 

20.  Forrest  v.  Jones,  7  Ala.  493;  Byrd  v. 
Cummins,  3  Ark.  592 ;  West  v.  Murph,  3  Hill 
(S.  C.)  284;  Comyns  Dig.  365. 

As  to  necessity  of  demand  before  action  see 
supra,  V,  B. 

Aided  by  verdict. — Where,  from  the  nature 
of  the  agreement  sued  on,  a  special  demand  is 
necessary,  but  is  not  alleged  in  the  declara- 
tion, such  omission  will  be  aided  by  verdict. 
Leffingwell  i;.  White,  1  Johns.  Cas.  (N.  Y.) 
99,  1  Am.  Dec.  97;  Rodgers  v.  Love,  2 
Humphr.  (Tenn.)  416.  Contra,  West  v. 
Murph,  3  Hill  (S.  C.)  284. 

One  averment  of  a  request,  and  a  refusal  to 
pay,  is  sufficient  for  any  number  of  counts. 
Rider  v.  Robbins,  13  Mass.  284. 

21.  Henderson  v.  Howard,  2  Ala.  342;  Dyer 
V.  Rich,  1  Mete.  (Mass.)  180;  Lent  v.  Padel- 
ford,  10  Mass.  230,  6  Am.  Dec.  119;  Thomas 
V.  Roosa,  7  Johns.  (N.  Y.)  461. 

22.  Nelson  v.  Kilbride,  113  Mich.  637,  71 
N.  W.  1089  [distinguishing  Watson  V.  Stever, 
25  Mich.  3861  ;  Aldine  Mfg.  Co.  v.  Barnard,  84 
Mich.  632,  48  N.  W.  280;  McDonald  v.  Mc- 
Donald, 67  Mich.  122,  34  N.  W.  276;  Doherty 
V.  Shields,  86  Hun  (N.  Y.)  303,  33  N.  Y. 
Suppl.  497,  67  N.  Y.  St.  211 ;  Harpending  v. 
Shoemaker,  37  Barb.  (N,  Y.)  270. 

As  to  right  to  waive  tort  and  sue  in  as- 
sumpsit see  supra,  III,  D,  3. 

23.  Tregent  v.  Maybee,  54  Mich.  226,  19 
N.  W.  962. 

24.  As  to  amendment  by  addition  of  count 
see  infra,  IX,  A,  11. 

As  to  election  between  counts  see  infra,  XI, 

A. 

25.  Assumpsit  and  debt.— Phelps  v.  Hurd, 
31  Conn.  444;  McGinnity  v.  Laguerenne,  10 
111.  101;  Cruikshank  v.  Brown,  10  111.  75; 
Canton  Nat.  Bldg.  Assoc.  v.  Weber,  34  Md. 
669 ;  Brill  v.  Neele,  3  B.  &  Ad.  208,  5  E.  C.  L. 
127. 

See  also  Joinder  and  Splitting  of  Ac- 
tions. 

Striking  out  count. — A  joining  of  debt  and 
assumpsit  not  being  allowed,  a  party  will  not, 
in  event  of  such  joining,  upon  a  motion  in  ar- 
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nor  with  a  count  in  tort.^^  It  is  also  improper  for  plaintiff  to  join  a  claim  in 
his  private  right  with  a  claim  in  his  capacity  as  executor.^^  In  like  manner, 
a  count  against  defendant  as  executor  cannot  be  joined  with  a  count  against 
him  in  his  individual  capacity.'^^ 

b.  Common  and  Special  Counts.  A  special  count  in  assumpsit  may  be  joined 
with  the  common  counts.^^ 

e.  Omnibus  Count.  A  declaration  combining  in  one  count  all  the  common 
counts  is  good.^^ 


rest  being  made,  be  allowed  to  amend  by  strik- 
ing out  the  count  in  assumpsit.  Phelps  v. 
Hurd,  31  Conn.  444. 

26.  Wickliffe  v.  Davis,  2  J.  J.  Marsh.  (Ky.) 
69;  Cobb  v.  Dows,  9  Barb.  (N.  Y.)  230;  Spen- 
cer V.  Pilcher,  8  Leigh  (Va.)  565.  But  see 
Church  V.  Mumford,  11  Johns.  (N.  Y.)  479, 
which  is  a  declaration  containing  several 
counts,  in  each  of  which  the  gravamen  stated 
is  a  tortious  breach  of  defendant's  duty  as  an 
attorney,  as  well  as  of  the  implied  promise 
arising  from  an  employment  of  him.  It  is 
held  that,  as  each  count  contains  allegations 
sufficient  to  support  it,  either  in  tort  or  as- 
sumpsit, they  are  not  incompatible,  and  may 
be  joined  in  the  same  declaration. 

Case  and  assumpsit. —  Case  sounding  in  tort 
cannot  be  joined  with  counts  sounding  in 
contract.  Wheeler  v.  Wilson,  57  Yt.  157; 
Joy  v.  Hill,  36  Vt.  333. 

Aided  by  verdict. —  Under  Mich.  Comp. 
Laws  (1871),  §  6051,  subd.  4,  providing  that, 
after  verdict,  no  judgment  shall  be  stayed 
because  of  any  mispleading,  a  misjoining  of 
tort  and  assumpsit  in  the  same  count  is  cured 
by  verdict.  Schafer  v.  Boyce,  41  Mich.  256, 
2  N.  W.  1. 

27.  Bulkley  v.  Andrews,  39  Conn.  523. 
See  also  Executors  and  Administrators. 
But  for  property  ef  the  estate,  sold  by  him 

as  executor,  he  may  recover  also  in  his  own 
right,  when  joined  with  a  claim  in  his  private 
right.  Haskell  v.  Bowen,  44  Vt.  579;  Aiken 
V.  Bridgman,  37  Vt.  249. 

28.  Godbold  v.  Roberts,  20  Ala.  354;  Kay- 
ser  V.  Disher,  9  Leigh  (Va.)  357.  But  see 
Bishop  V.  Harrison,  2  Leigh  (Va.)  532,  hold- 
ing that,  in  order  to  save  the  running  of  the 
statute  of  limitations,  counts  upon  promises 
made  by  an  executor  may  be  joined  with 
counts  upon  promises  made  by  the  deceased 
debtor  himself. 

Deceased  promisor. — In  an  action  of  as- 
sumpsit against  two  defendants,  a  count  upon 
a  promise  made  by  the  two  only  may  be 
joined  with  counts  upon  ^promises  made  by 
the  two  and  a  third  person,  deceased.  Wheeler 
i\.  Thom,  2  N.  H.  397. 

29.  Alabama. — Kirkpatrick  v.  Bethany,  1 
Ala.  201. 

Illinois.—-  French  v.  Hardin  County  Can- 
ning Co.,  67  111.  App.  269. 

Michigan. —  Carland  v.  Western  Union  Tel. 
Co.,  118  Mich.  369,  76  N.  W.  762,  74  Am.  St. 
Rep.  394,  43  L.  R.  A.  280;  Young  v.  Taylor, 
36  Mich.  25. 

Neio  Jersey. —  Bruen  v.  Ogden,  18  N.  J.  L. 
124. 

Virginia. —  Kennaird  V.  Jones,  9  Gratt. 
(Va.)  183. 


West  Virginia. — Maloney  v.  Barr,  27  W.  Va. 
381. 

See  5  Cent.  Dig.  tit..  "Assumpsit,  Action 
of,"  §  94. 

A  count  on  a  note  and  a  count  for  goods 
sold  and  delivered  may  be  joined  in  the  same 
declaration.  Bogardus  v.  Trial,  2  111.  63.  So, 
a  cause  of  action  on  a  note  and  a  cause  of 
action  for  money  paid  may  be  joined.  Drake 
V.  Rogers,  32  Me.  524. 

30.  California. —  Contra,  Buckingham  v. 
Waters,  14  Cal.  146. 

Connecticut. —  Main  v.  Preston  First  School 
Dist.,  18  Conn.  214. 

Maine. —  Griffin  v.  Murdock,  88  Me.  254, 
34  Atl.  30;  Cape  Elizabeth  v.  Lombard,  70 
Me.  396. 

Massachusetts. —  Whitwell  v.  Brigham,  19 
Pick.  (Mass.)  117. 

New  Jersey. —  Trenton  City  Bridge  Co.  v. 
Perdicaris,  29  N.  J.  L.  367 ;  Beardsley  v. 
Southmayd,  14  N.  J.  L.  534. 

Neto  York. —  Nelson  v.  Swan,  13  Johns. 
(N.  Y.)  483;  Bailey  V.  Freeman,  4  Johns. 
(N.  Y.)  280. 

Virginia. — Hoppes  v.  Straw,  10  Leigh  (Va.) 
361. 

England. —  Rock  v.  Rock,  Cro.  Jac.  245, 
Yelv.  175;  Webber  v.  Tivill,  2  Saund.  121&. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  94. 

Originally,  the  practice  in  framing  declara- 
tions in  assumpsit  was  to  make  each  demand 
to  which  the  indebitatus  count  was  applicable 
the  subject  of  a  separate  indebitatus  count. 
Subsequently,  the  mode  was  adopted  of  com- 
bining several  of  such  demands  in  one  such 
count  and  treating  them  all  as  forming  the 
consideration  of  a  single  promise,  and  no  ob- 
jection appears  to  have  been  made  to  this 
course.  In  Rock  Rock,  Cro.  Jac.  245,  Yelv. 
175,  which  was  decided  in  the  reign  of 
James  I,  the  declaration  was  of  this  descrip- 
tion, excepting  that  it  stated  the  aggregate 
amounts  of  the  debts  which  constituted  the 
consideration  for  the  promise,  but  not  the 
amount  of  each  of  them  in  particular.  The 
only  objection  taken  to  such  declaration  was 
that  the  amount  of  each  should  have  been 
shown.  This  objection  was  overruled.  In 
Webber  v.  Tivill,  2  Saund.  121&,  decided  in 
the  reign  of  Charles  II,  the  declaration  was 
like  that  in  Rock  v.  Rock,  Cro.  Jac.  245,  Yelv. 
175.  In  fact,  no  objection  appears  to  have 
been  made  to  this  declaration  until  1809, 
when,  in  Bailey  v.  Freeman,  4  Johns.  (N.  Y.) 
280,  the  objection  was  made,  but  ovorruled. 
Under  the  new  rules  of  pleading  ado]itod  by 
the  courts  in  England  (Resfula  Ceneralis, 
(Trin.  T.  1  W^m.  IV),  7  Bing."774,  20  E.  C.  L. 
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11.  Amendment.^^  The  declaration  may  be  amended  so  as  to  increase  the 
^amount  of  damages  claimed,^^  or  by  the  addition  of  a  count,^^  provided  no  new 
cause  of  action  is  thereby  introduced.^*  An  amendment  changing  the  form  of 
the  action  cannot  be  made,  however,^^  in  the  absence  of  a  statute  permitting  it.^^ 

12.  Aided  by  Verdict.  All  mere  technical  defects  in  a  declaration,  which  might 
have  been  reached  by  demurrer,  are  cured  by  a  verdict ;  but  a  declaration 
which>does  not  state  a  cause  of  action  is  not  so  cured.^^ 


343),  this  form  is  approved  and  made 
absolute.  Main  v.  Preston  First  School  Dist., 
18  Conn.  214. 

"Where  but  one  indebtedness  and  one 
promise  is  stated  it  is  considered  but  one 
count.  Bowman  v:  Malcolm,  12  L.  J.  Exch. 
397,  11  M.  &  W.  833. 

31.  As  to  amendment  as  to  parties  see 
supra,  VIII,  A,  1. 

32.  Increasing  claim  for  damages. —  Morris 
V.  Agnew,  57  111.  App.  229;  Billingsley  V. 
Dean,  11  Ind.  331;  Geren  v.  Wright,  8  Sm. 
&  M.  (Miss.)  360;  Tassey  v.  Church,  4  Watts 
&  S.  (Pa.)  141,  39  Am.  Dec.  65. 

A  declaration,  counting  upon  a  several 
promise,  may  be  amended  by  counts  declaring 
upon  a  joint  promise,  and  suggesting  that  the 
other  joint  promisors  reside  out  of  the  state. 
Carter  v.  Hosford,  48  Vt.  433. 

Annexing  bill  of  particulars. — A  writ  con- 
taining the  common  counts,  including  a  count 
on  an  account  annexed,  but  without  any  ac- 
count annexed,  may  be  amended  at  the  trial 
by  annexing  thereto  plaintiff's  bill  of  par- 
ticulars previously  filed  in  the  case.  Tarbell 
V.  Dickinson,  3  Cush.  (Mass.)  345. 

Time  of  promise. — A  declaration,  laying  the 
promise  to  have  been  made  after  the  action 
was  commenced,  may  be  amended  after  ver- 
dict by  altering  the  day  upon  which  the 
promise  was  laid,  if  it  appears  from  the 
record  that  the  cause  of  action  arose  before 
the  commencement  of  the  suit.  Bailey  v. 
Musgrave,  2  Serg.  &  R.  (Pa.)  219. 

33.  Adding  count. — Alabama. —  Moore  v. 
Smith,  19  Ala.  774. 

California. — Cox  v.  McLaughlin,  76  Cal.  60, 

18  Pac.  100,  9  Am.  St.  Rep.  164. 
Connecticut. — Bulkley  v:  Andrews,  39  Conn. 

523;  Church  v.  Syracuse  Coal,  etc.,  Co.,  32 
Conn.  372. 

Maine. —  Holmes  v.  Robinson  Mfg.  Co.,  60 
Me.  201 ;  Drake  v.  Rogers,  32  Me.  524 ;  Brewer 
V.  East  Machias,  27  Me.  489 ;  Penobscot  Boom 
Corp.  V.  Baker,  16  Me.  233. 

Massachusetts. —  Rich  v.  Jones,  9  Cush, 
(Mass.)  329 ;  Smith  v.  Palmer,  6  Cush.  (Mass.) 
.513;  Swan  v.  Nesmith,  7  Pick.  (Mass.)  220, 

19  Am.  Dec.  282;  Ball  v.  Claflin,  5  Pick. 
(Mass.)  303,  16  Am.  Dee.  407. 

New  Hampshire. — Bishop  v.  Silver  Lake 
Min.  Co.,  62  N.  H.  455;  Cocheco  Aqueduct 
Assoc.  V.  Boston,  etc.,  R.  Co.,  62  N.  H.  345; 
Libbey  v.  Pierce,  47  N.  H.  309;  Stevenson  v. 
Mudgett,  10  N.  H.  338,  34  Am.  Dec.  155. 

Neio  Jersey. —  Willis  v.  Fernald,  33  N.  J.  L. 
206;  Rogers      Phinney,  13  N.  J.'L.  1. 

New  York. —  Chilicothe  Bank  v.  Dodge,  2 
How.  Pr.  (N.  Y.)  42. 

Pennsylvania.— CaLYene  v.  McMichael,  8 
Serg.  &  R.  (Pa.)  441. 
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Vermont. — Bachop  v.  Hill,  54  Vt.  507 ;  Aus- 
tin V.  Burlington,  34  Vt.  506. 

34.  Must  not  introduce  new  cause  of  action. 
—  Thompson  v.  Phelan,  22  N.  H.  339 ;  French 
V.  Gerrish,  22  N.  H.  97;  Merrill  v.  Russell,  12 
N.  H.  74 ;  Butterfield  v.  Harvell,  3  N.  H.  201 ; 
Brodek  v.  Hirschfield,  57  Vt.  12. 

New  counts  are  not  to  be  regarded  as  for  a 
new  cause  of  action,  when  plaintiff,  in  all  the 
counts,  attempts  to  assert  rights  and  enforce 
claims  growing  out  of  the  same  transaction, 
act,  agreement,  or  contract.  Smith  v.  Palmer, 
6  Cush.  (Mass.)  513. 

35.  Changing  form  of  action. —  Knight  v. 
Trim,  89  Me.  469,  36  Atl.  912  (assumpsit  to 
debt)  ;  Flanders  v.  Cobb,  88  Me.  488,  34  Atl. 
277,  51  Am.  St.  Rep.  410  (assumpsit  to  tort)  ; 
McKay  v.  Darling,  65  Vt.  639,  27  Atl.  324 
(assumpsit  to  covenant). 

36.  Permitted  by  statute. — Alabama. — 
Knapp  V.  Kingsbury,  51  Ala.  563. 

Connecticut. —  See  North  v.  Nichols,  39 
Conn.  355. 

Maryland. —  Baltimore  F.  Ins.  Co,  v.  Mc- 
Gowan,  16  Md.  47. 

NeiD  Hampshire. —  Stebbins  v.  Lancashire 
Ins.  Co.,  59  N.  H.  143  [overruling  Brown  v. 
Leavitt,  52  N.  H.  619;  Little  v.  Morgan,  31 
N.  H.  499]. 

New  York. —  Garlock  v.  Bellinger,  2  How. 
Pr.  (N.  Y.)  43. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  123. 

37.  Technical  defects. — Connecticut. — Spen- 
cer V.  Overton,  1  Day  (Conn.)  183. 

Kentucky. —  Drake  v.  Semonin,  82  Ky. 
291. 

Michigan. —  Hoard  v.  Little,  7  Mich.  468. 

Missouri. —  Helm  v.  Wilson,  4  Mo.  41,  28 
Am.  Dec.  336. 

New  Hampshire. —  Haynes  v.  Brown,  36 
N.  H.  545. 

Pennsylvania. —  East  Union  Tp.  v.  Comrey, 
100  Pa.  St.  362;  Shenk  i;.  Mingle,  13  Serg. 
&  R.  (Pa.)  29;  Stoever  v.  Stoever,  9  Serg. 
&  R.  (Pa.)  434. 

Tennessee. —  Rodgers  v.  Love,  2  Humphr. 
(Tenn.)  417. 

England. —  Lamphugh  v.  Brathwayt,  Hob. 
147. 

As  to  aiding  of  particular,  allegations  by 
verdict  see  supra,  notes  2,  3,  6,  8,  11,  13,  19, 
20,  26. 

Want  of  similiter. —  In  assumpsit,  where 
there  are  four  counts,  to  each  of  which  de- 
fendant pleads  non  assumpsit,  and  plaintiff 
joins  issue  with  a  similiter  on  three  only,  the 
error  is  cured  bv  verdict.  Smith  v.  Warren, 
2  How.  (Miss.)  "895. 

38.  No  cause  of  action  stated.—-  Connecti- 
cut.—  Bailey  v.  Bussing,  29  Conn.  1;  Lyon  v. 
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B.  Bill  of  Particulars —  l.  Necessity.  In  a  declaration  containing  the  com- 
mon counts  only,  plaintiff  need  not  tile  a  bill  of  particulars,  unless  required  so  to 
do  by  statute,  or  by  rule  of  court.^^  Defendant,  however,  has  the  right  to  demand 
such  bill  in  case  the  declaration  is  general.'^^ 

2.  Requisites  and  Sufficiency.  A  bill  of  particulars  is  sufficient  if  it  gives  the 
desired  information  of  the  nature  of  plaintiff's  claim  with  such  certainty  that 
defendant  cannot  be  misled  or  deceived.*^  Matters  of  evidence  are  not  required 
to  be  stated  in  it.^^ 

3.  Time  of  Demanding.  A  demand  for  a  bill  of  particulars  should  be  made 
before  pleading  to  the  merits.^^ 

4.  Effect  of  Filing  Bill.  A  bill  of  particulars  is  explanatory  of  the  declara- 
tion and  an  amplification  of  it.^    It  gives  notice  of  the  claims  which  plaintiff  pro- 


Alvord,  18  Conn.  66;  Eussell  v.  Slade,  12 
Conn.  455. 

Kentucky. —  Drake  v.  Semonin,  82  Ky.  291; 
Bruner  v.  Stout,  Hard.  (Ky.)  225. 

Missouri.- — McNtilty  v.  Collins,  7  Mo.  69; 
Muldrow  'V.  Tappan,  6  Mo.  276. 

Pennsyl'vania. —  Dewart  v.  Masser,  40  Pa. 
St.  302. 

Virginia. —  Chichester  Vass,  1  Call  (Va.) 
83,  1  Am.  Dec.  509;  Winston  v.  Francisco,  2 
Wash.  (Va.)  187. 

See  5  Cent.  Dig.  tit.  "  Assumpsit,  Action 
of,"  §  129. 

39.  Farwell  v.  Murray,  104  Cal.  464,  38 
Pae.  199;  Freeborn  v.  Glazer,  10  Cal.  337; 
Moses  V.  Taylor,  6  Mackey  (D.  C.)  255;  Ber- 
ringer  v.  Cobb,  58  Mich.  557,  25  N.  W.  491. 
See  also  Tierney  v.  Duify,  59  Miss.  364,  hold- 
ing that  a  declaration,  for  board  furnished 
defendant  and  for  money  had  and  received, 
which  accurately  specifies  the  two  items, 
with  the  charge  for  each,  is  sufficient  without 
a  bill  of  particulars. 

As  to  bills  of  particulars,  generally,  see 
Pleading. 

Amendment  of  declaration. —  Plaintiff  is 
not  required  to  file  a  new  bill  of  particulars 
for  each  amendment  made  to  his  declaration. 
Robinson  V.  Dibble,  17  Fla.  457. 

40.  Right  to  demand. —  California. — Far- 
well  V.  Murray,  104  Cal.  464,  38  Pac.  199; 
Freeborn  v.  Glazer,  10  Cal.  337. 

Connecticut. — Dean  v.  Mann,  28  Conn.  352; 
Sage  V.  Hawley,  16  Conn.  106,  41  Am.  Dee. 
128. 

Delatoare. —  Stevens  v.  Green  Hill  Cemetery 
Co.,  5  Harr.  (Del.)  393. 

Indiana. —  Hanna  v,  Pegg,  1  Blackf .  ( Ind. ) 
181. 

Maryland. —  Randall  v.  Glenn,  2  Gill  (Md.) 
430. 

Michigan. —  Hall  v.  Woodin,  35  Mich.  67. 

New  Hampshire. — Belknap  County  Clark, 
58  N.  H.  150. 

Neio  Yorh. —  Mercer  v.  Sayre,  3  Johns. 
(N.  Y.)  248. 

See  5  Cent.  Dig.  tit.  "  Assumpsit,  Action 
of,"  §  97. 

41.  Wright  V.  Dickinson,  67  Mich.  580,  35 
N.  W.  164,  11  Am.  St.  Rep.  602;  Freehling 
V.  Ketchum,  39  Mich.  299:  Hess  v.  Fox,  10 
Wend.  (N.  Y.)  436;  Brown  v.  Williams,  4 
AVend.  (N.  Y.)  360;  Moore  v.  Mauro,  4  Rand. 
(Va.)  488. 

Amendment  of  bill.—  On  objection  to  a  bill 


of  particulars  for  M^ant  of  precision,  the  court 
may  require  it  to  be  amended  before  trial. 
Chesapeake,  etc..  Canal  Co.  v.  Knapp,  9  Pet. 
(U.  S.)  541,  9  L.  ed.  222.  See  also  George 
Campbell  Co.  v.  Angus,  91  Va.  438,  22  S.  E. 
167,  holding  that,  where  a  sufficient  bill  of 
particulars  is  hot  filed,  the  proper  practice 
is  to  apply  to  the  court  to  require  plaintiff 
to  file  an  amended  and  sufficient  account  of 
his  claim ;  and,  if  he  fail  to  do  so,  to  move 
the  court  to  exclude  evidence  of  any  matter 
not  described  sufficiently  to  give  defendant 
notice  of  its  nature  and  character.  And  see 
Grether  v.  Klock,  39  Conn.  133,  holding  that, 
where  the  amount  of  damages  laid  in  the  ad 
damnum  clause  was  sufficient  to  confer  juris- 
diction, but  the  bill  of  particulars  filed  showed 
that  the  balance  due  plaintiffs  was  less  than 
the  jurisdictional  amount,  the  court  may  per- 
mit plaintiff  to  amend  his  bill  of  particulars 
by  striking  out  items  of  credit,  leaving  the 
amount  sufficient  to  give  the  court  jurisdic- 
tion, when  the  court  is  satisfied  that  it  was  so 
drawn  by  inadvertence  or  mistake  of  coun- 
sel. 

Defects  in  a  bill  of  particulars  cannot  be 
taken  advantage  of  on  a  demurrer  to  the 
declaration  ( George  Campbell  Co.  v.  Angus, 
91  Va.  438,  22  S.  E.  167),  nor  on  objection 
urged  after  pleading  to  the  merits  ( Southern 
Bldg.,  etc.,  Assoc.  v.  Price,  88  Md.  155,  41 
Atl.  53,  42  L.  R.  A.  206). 

Form  of  bill  of  particulars  is  set  out  in 
Bishop  V.  Perkins,  19  Conn.  300;  Wright  r. 
Dickinson,  67  Mich.  580,  35  N.  W.  164,  11 
Am.  St.  Rep.  602;  Nugent  v.  Teachout,  67 
Mich.  571,  35  N.  W.  254. 

42.  George  Campbell  Co.  v.  Angus,  91  Va. 
438,  22  S.  E.  167.  - 

43.  Before  pleading  to  merits. —  Randall  v. 
Glenn,  2  Gill  (Md.)  430;  Long  v.  Kinard, 
Harp.  (S.  C.)  47. 

On  appeal. —  Unless  objection  is  made  in 
the  trial  court  to  the  absence  of  a  bill  of  par- 
ticulars, the  defect  cannot  be  availed  of  on 
appeal.  Tebbetts  v.  Pickering,  5  Cush. 
(Mass.)  83,  51  Am.  Dec.  48;  Tiorney  r.  Duffy, 
59  Miss.  364 :  Louisiana  Bank  v.  Ballard,  7 
How.  (Miss!)  371. 

44.  Dean  r.  Maxm,  28  Conn.  352:  Wright 
V.  Dickinson.  67  M\vh.  580,  35  N.  W.  164,^11 
Am.  St.  Rep.  ()02 :  Nus^ont  r.  Teachout.  67 
Mich.  571.  35  N.  W.  254:  C\co\\c  r.  Wnvne 
County,  44  Mich.  173,  6  N.  W.  236:  Frooliling 
V.  Ketchum,  39  ]\Iich.  299 ;  Davis  r.  Freeman, 
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poses  to  litigate,  and  limits  him  to  the  items  of  the  bill,  unless  leave  of  court  is 
obtained  to  add  to  them.^^ 

C.  Demurrer.  To  a  count  assigning  several  breaches,  defendant  cannot 
demur  to  one  breach  and  plead  to  the  others.  He  must  plead  or  demur  to  the 
whole  count.^^ 

D.  Plea  or  Answer  —  l.  In  General.  The  plea  should  be  an  answer  to  all 
that  portion  of  plaintiff's  declaration  which  it  assumes  to  answer.^'  Accordingly^ 
a  plea  which  professes  to  answer^the  whole  declaration,  but  which,  in  fact, 
answers  only  a  special  count,  is  bad/^ 

2.  The  General  Issue.  The  plea  of  non  assumpsit  is  the  general  issue  in 
assumpsit.^^    Such  plea  admits  plaintiff's  capacity  to  sue,^  and  that  the  character 


10  Mich.  188;  Brown  v.  Williams,  4  Wend. 
(N.  Y. )  360.  See  also  Jordan  v.  Keen,  54 
Me.  417. 

Part  of  pleading. — A  bill  of  particulars  is 
never,  in  strictness,  a  component  of  the  plead- 
ing. Cicotte  V.  Wayne  County,  59  Mich.  509, 
26  N.  W.  686.  Compare  Moses  v.  Taylor,  6 
Mackey  (D.  C.)  255,  holding  that  a  bill  of 
particulars  when  filed  becomes  a  part  of  the 
declaration.  See  also  Wright  v.  Smith,  81 
Va.  777. 

The  pleadings  are  not  amended  by  the  serv- 
ice of  a  bill  of  particulars,  nor  is  the  issue 
changed  by  amending  the  bill.  A  plea  or  de- 
murrer to  a  bill  is  not  permissible.  Cicotte 
V.  Wayne  County,  44  Mich.  173,  6  N.  W.  236. 
See  also  Butler  v.  Millett,  47  Me.  492. 

45.  Limits  recovery. —  Connecticut. —  Zaca- 
rino  V.  Pallotti,  49  Conn.  36.  Compare  Bishop 
V.  Perkins,  19  Conn.  300.  See  also  Dean  v. 
Mann,  28  Conn.  352. 

District  of  Columbia  — Moses,  v.  Taylor,  6 
Mackey  (D.  C.)  255. 

Indiana. —  Harding  v.  Griffin,  7  Blackf . 
(Ind.)  462. 

Maine.—  Gooding  v,  Morgan,  37  Me.  419. 

Maryland. —  Scott  v.  Leary,  34  Md.  389. 
See  also  De  Sobry  v.  Be  Laistre,  2  Hari;.  &  J. 
(Md.)  191,  3  Am.  Dec.  555. 

Michigan. —  Cicotte  v.  Wayne  County,  44 
Mich.  173,  6  N.  W.  236;  Bennett  v.  Smith, 
40  Mich.  211. 

England. —  Wade  v.  Beasley,  4  Esp.  7. 

See  5  Cent.  Dig.  tit.  "  Assumpsit,  Action 
of,"  §  134. 

Remittitur  of  excess. — Where  the  bill  of 
particulars  filed  exceeds  in  amount  the  sum 
claimed  in  the  declaration,  the  verdict  will 
not  be  set  aside  on  that  account,  if  plaintiff 
will  remit  the  excess.  Butler  v.  Millett,  47 
Me.  492. 

46.  Pettibone  v.  Stevens,  6  Hill  (N.  Y.) 
258. 

As  to  judgment  on  demurrer  without  trial 
of  issues  see  infra,  XIII,  C. 

Admissions  by  demurrer. — A  demurrer  to 
special  counts  will  not  admit  facts  stated 
only  in  the  consolidated  common  counts. 
Eose  V.  Jackson,  40  Mich.  29. 

A  demurrer  and  a  plea  of  the  general  issue 
are  inconsistent,  as  the  first  admits  what 
the  latter  denies.  Cicotte  v.  Wayne  County, 
44  Mich.  173,  6  N.  W.  236. 

47.  Boyd  v.  Weeks,  5  Hill  (N.  Y.)  393; 
Dibble  V.  Kempshall,  2  Hill  (N.  Y.)  124; 
Britton  v.  Bishop,  11  Vt.  70. 

[IX,  B,  4] 


Denial  of  indebtedness. — An  answer  to  a 
complaint  which  denies  the  indebtedness 
merely,  without  denying  the  facts  which  show 
the  existence  of  the  indebtedness,  is  but  a 
denial  of  a  conclusion  of  law,  and  raises  no 
issue.  Wells  v.  McPike,  21  Cal.  215.  See 
also  Higgins  v.  Germaine,  1  Mont.  230. 

Denial  of  promise. — After  an  admission  of 
the  indebtedness  charged  in  a  complaint,  a 
denial  of  the  alleged  promise  to  pay  is  im- 
material. The  indebtedness  being  admitted, 
the  law  implies  a  promise  to  pay,  and  proof 
of  an  express  promise  is  not  required  on  the 
part  of  plaintiff.  Levinson  v.  Schwartz,  22 
Cal.  229. 

48.  Answering  only  special  count. — Werth 
V.  Montgomery  Land,  etc.,  Co.,  89  Ala.  373, 
7  So.  198;  Gebbie  v.  Mooney,  121  111.  255,  12 
N.  E.  472;  Goodrich  v.  Reynolds,  31  111.  490, 
83  Am.  Dec.  240;  Anonymous,  19  Wend. 
(N.  Y.)  226. 

A  plea  in  bar  to  the  whole  action,  when  the 
matter  set  forth  bars  only  a  part,  is  bad.  Far- 
quhar  v.  Collins,  3  A.  K.  Marsh.  (Ky.) 
31. 

49.  Non  assumpsit. —  State  v.  Harmon,  15 
W.  Va.  115. 

As  to  matters  admissible  under  plea  see 
infra,  IX,  H,  1. 

As  to  special  plea  amounting  to  general 
issue  see  infra,  IX,  D,  4,  a. 

Non  assumpsit  to  the  whole  declaration^ 
and  a  tender  to  part,  cannot  be  pleaded  to- 
gether. Chew  V.  Close,  9  Phila.  (Pa.)  211, 
31  Leg.  Int.  (Pa.)  204. 

Omission  of  word  "  undertake."— A  plea  of 
the  general  issue  that  defendant  did  not 
"  promise  in  manner  or  form,"  omitting  the 
words  "undertake  or,"  is  good.  The  words 
"  undertake  "  and  "  promise  "  are  equivalent, 
and  the  use  of  either  of  them  constitutes  as 
eft'ectually  a  traverse  of  the  declaration  as 
would  ,  the  use  of  both.  Eastman  v.  Anthony, 
93  111.  590;  Shufeldt  v.  Fidelity  Sav.  Bank, 
93  111.  597.  See  also  Tomlinson  v.  Hoyt,  1 
Sm.  &  M.  (Miss.)  515,  holding  that  it  is  not 
necessary  that  the  plea  follow  the  usual  form. 
It  is  sufficient  if  the  substance  be  there. 

A  plea  that  defendant  is  not  indebted  is 
not  a  plea  of  the  general  issue  when  it  pro- 
ceeds to  set  forth  specially  certain  facts  as 
constituting  the  reason  why  he  is  not  in- 
debted.   Dendy  v.  Gamble,  59  Ga.  434. 

50.  Admits  capacity  to  sue. —  Swift  River, 
etc.,  Imp.  Co.  V.  Brown,  77  Me.  40;  Penobscot 
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in  which  he  sues  is  such  as  is  set  out  in  the  declaration,^^  but  denies  all  other 
facts  necessary  to  sustain  the  action. 

3.  Nil  Debet,  Non  Est  Factum,  or  Not  Guilty.  Pleas  of  nil  debet^^  non  est 
faoUim^^  or  not  guilty    are  not  appropriate  in  an  action  of  assumpsit. 

4.  Special  Pleas  —  a.  In  General.  Though  a  special  plea  which  amounts 
merely  to  the  general  issue,  or  which  sets  up  matter  which  may  be  given  in  evi- 
dence under  the  general  issue,  is  bad,^^  defendant  is  at  liberty  to  plead  specially 
any  matter  which  admits  that,  in  fact,  a  contract  was  made  as  alleged  in  the 


R.  Co.  V.  Mayo,  60  Me.  306.  See  also  Peck  v. 
Thompson,  23  Miss.  367.  But  see  Nabors  v. 
Shippey,  15  Ala.  293,  holding  that,  where  an 
agent  declares  in  the  common  counts  on  a 
promise  made  to  him  for  the  benefit  of  his 
principal,  the  plea  of  non  assumpsit  puts  in 
issue  the  right  of  the  agent  to  maintain  the 
action  in  his  own  name. 

Implied  admissions  by  plea. —  By  pleading 
the  general  issue  defendant  impliedly  admits 
the  legal  sufficiency  of  the  declaration  and 
the  right  of  plaintiff  to  recover  upon  proof  of 
the  facts  therein  alleged.  Wrought  Iron 
Bridge  Co.  v.  Highway  Comers,  101  111.  518. 
See  also  Tillman  v.  Allies,  5  Sm.  &M.  (Miss.) 
373,  43  Am.  Dec.  520,  holding  that,  where  a 
party  is  sued  in  assumpsit  as  indorser  of  a 
note  and  pleads  the  general  issue,  he  thereby 
admits  the  character  of  indorser  in  which  he 
is  sued. 

51.  Admits  character  in  wliich  plaintiff  sues. 

—  Alabama. —  Strickland  v.  Burns,  14  Ala. 
511. 

Connecticut. —  Champlin  v.  Tilley,  3  Day 
(Conn.)  303,  5  Fed.  Cas.  No.  2,586. 

Maryland. —  Winchester  v.  Union  Bank,  2 
Oill  &  J.  (Md.)  73,  19  Am.  Dec.  253. 

Isleio  York. —  Best  v.  Strong,  2  Wend. 
(N.  Y.)  319,  20  Am.  Dec.  607. 

OMo. —  Cincinnati  M.  E.  Church  v.  Wood, 

5  Ohio  283,  Wright  (Ohio)  12.  Compare 
Lewis  V.  Kentucky  Bank,  12  Ohio  132,  40 
Am.  Dec.  469. 

52.  Swift  River,  etc..  Imp.  Co.  v.  Brown, 
77  Me.  40;  Carroll  v.  Corn,  1  Mo.  161. 

Matters  put  in  issue  by  plea. —  The  plea  of 
non  assumpsit  puts  in  issue  the  consideration 
as  well  as  the  promise  and  its  breach.  Causey 
V.  Cooper,  41  Ga.  409;  Pettibone  v.  Stevens, 

6  Hill  (N.  Y.)  258;  Young  v.  Rummell,  2 
Hill  (N.  Y.)  478,  38  Am.  Dec.  594;  Beech  v. 
White,  12  A.  &  E.  668,  10  L.  J.  Q.  B.  4,  4 
P.  &  D.  399,  40  E.  C.  L.  333.  In  some  juris- 
dictions, if  sworn  to,  such  plea  puts  in  issue 
the  execution  of  the  writing  sued  on.  Gray 
V.  Tunstall,  Hempst.  (IT  S.)  558,  10  Fed. 
Cas.  No.  5,730.  Compare  Burckhart  v.  Wat- 
kins,  4  Mo.  72. 

Notice  of  special  matter. — Where  matter  is 
I)roper  as  a  defense  under  the  general  issue, 
a  notice  of  special  matter  will  not  restrict 
defendant.  If  he  fails  to  sustain  his  notice 
he  may  still  take  the  general  ground  allowed 
by  the  issue.  The  notice  may,  in  such  case, 
be  totally  disregarded.  Smith  v.  Gregory, 
8  Cow.  (N.  Y.)  114. 

Waiving  plea  in  abatement. —  A  plea  of 
the  general  issue,  filed  at  a  term  of  the  court 
subsequent  to  the  return  term,  waives  a  plea 


in  abatement  filed  at  that  term.  Alliston  v. 
Lindsey,  12  Sm.  &  M.  (Miss.)  656. 

53.  Nil  debet.— District  of  Columbia  v. 
Washington,  etc.,  R.  Co.,  1  Mackey  (D.  C.) 
361;  Koch  v.  Merk,  48  111.  App.  26;  Condict 
V.  Stevens,  1  T.  B.  Mon.  (Ky.)  73;  Crane 
Bros.  Mfg.  Co.  V.  Morse,  49  Wis.  368,  5 
N.  W.  815. 

54.  Non  est  factum. —  Heaton  v.  Myers,  4 
Colo.  59;  Windsor  v.  Hallett,  97  111.  204; 
Lamb  v.  Holmes,  60  111.  497.  But  see  Staab 
V.  Jaramillo,  3  N.  M.  33,  1  Pac.  170,  holding 
that  the  pleas  of  non  est  factum  and  non  as- 
sumpsit are  not  repugnant. 

55.  Not  guilty. —  Cunvus  v.  Guenther,  96 
Ala.  564,  11  So.  649;  Carter  v.  Graves,  9 
Yerg.  (Tenn.)  446;  Gray  v.  Kemp,  88  Va.  201, 
16  S.  E.  225. 

Cure  by  verdict. —  The  plea  of  not  guilty  is 
cured  by  verdict.  Cavene  v.  McMichael,  8 
Serg.  &  R.  (Pa.)  441.  See  also  The  Ship 
Milwaukie  v.  Hale,  1  Dougl.  (Mich.)  306. 

56.  Illinois. —  Wadhams  v.  Swan,  109  111. 
46. 

Indiana. —  Jones  v.  Blane,  5  Blackf.  (Ind.) 
28;  Scribner  v.  Bullitt,  1  Blackf.  (Ind.)  112. 

ISfew  Jersey. —  Little  v.  Bolles,  12  N.  J.  L. 
171. 

New  York. —  Hughes  v.  Wheeler,  8  Cow. 
(N.  Y.)  77. 

Pennsylvania. —  Birnbaum  v.  U.  S.  Passen- 
ger Conductors'  L.  Ins.  Co.,  15  Wkly.  Notes 
Cas.  (Pa.)  518;  Stotesbury  v.  Insurance  Co., 
9  Phila.  (Pa.)  210,  31  Leg.  Int.  (Pa.)  204. 

Tennessee. —  Sublett  v.  McLin,  10  Humphr. 
(Tenn.)  181. 

Vermont. —  State  University  v.  Baxter,  42 
Vt.  99. 

Virginia. —  George  Campbell  Co.  v.  Angus, 
91  Va.  438,  22  S.  E.  167;  Philadelphia  F. 
Assoc.  V.  Hogwood,  82  Va.  342,  4  S.  E.  617; 
Baltimore,  etc.,  R.  Co.  v.  Pollv,  14  Gratt. 
(Va.)  447. 

West  Virginia. —  Bennett  v.  Perkins.  47 
W.  Va.  425,  35  S.  E.  8 ;  Brown  r.  Point  Pleas- 
ant, 36  W.  Va.  290,  15  S.  E.  209;  :Mors?an- 
town  Bank  v.  Foster,  35  W.  Va.  357.  13  S.  E. 
996;  Van  Winkle  r.  Blackford,  28  W.  Va. 
670;  Moore  r.  Wetzel  County,  18  W.  Va.  630; 
Wellsburof  First  Nat.  Bank  r.  Kimborlands, 
16  W.  Va.  555;  Hale  r.  West  Viroinia  Oil. 
etc.,  Co..  11  W.  Va.  229;  Merchants',  etc.. 
Bank  r.  Evans.  9  W.  Va.  373. 

United  SItafcs. —  Dibble  V.  Duncan,  2  Mc- 
Lean (U.  S.)  553,  7  Fed.  Cas.  No.  3.880. 

Enqland.—  llavselden  r.  Staff,  5  A.  &  E. 
153,  31  E.  C.  L.  562. 

See  5  Cent.  Dig.  tit.  "Assumpsit.  Action 
of,"  §  110. 
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declaration,  but  shows  that  it  was  void  or  voidable  for  any  cause,^'^  such  as  cover- 
ture,^^ dnress,^^  illegality  or  want  of  consideration,^^  infancy,®^  or  insanity .^^  All 
matters  in  discharge  of  the  action  may  be  pleaded  specially,  such  as  accord  and 
satisfaction,^^  foreign  attachment,^  a  former  recovery  for  the  same  cause  of 
action, payment,*^^  performance,^^  or  release.^  Matters  which  cannot  be  shown 
under  the  general  issue  must  be  specially  pleaded.^^ 


57.  In  England,  by  virtue  of  4  Wm.  IV,  all 

matters  in  defense,  except  a  denial  of  the 
promise,  are  required  to  be  pleaded  specially. 
Dibble  v.  Duncan,  2  McLean  (U.  S.)  553,  7 
Fed.  Cas.  No.  3,880;  Hayselden  v.  Staff,  5 
A.  &  E.  153,  31  E.  C.  L.  562. 

58.  Coverture.—  Barr  v.  Perry,  3  Gill  (Md.) 
313;  Sublett  v.  McLin,  10  Humplir.  (Tenn.) 
181.    See  also  Husband  and  Wife. 

As  to  admissibility  under  plea  of  the  gen- 
eral issue  see  infra,  IX,  H,  1,  a. 

59.  Duress. —  Sublett  v.  McLin,  10  Humphr, 
(Tenn.)  181.    See  also  Contracts. 

60.  Illegality  or  want  of  consideration. — 
Sublett  V.  McLin,  10  Humphr.  ( Tenn. )  181; 
Dibble  v.  Duncan,  2  McLean  (U.  S.)  553,  7 
Fed.  Cas.  No.  3,880.    See  also  Contracts. 

As  to  admissibility  under  plea  of  the  gen- 
eral issue  see  infra,  IX,  H,  1,  a. 

Under  a  plea  of  total  failure  of  considera- 
tion  defendant  cannot  show  a  partial  failure. 
Wadhams  v.  Swan,  109  111.  46. 

61.  Infancy.— Barr  v.  Perry,  3  Gill  (Md.) 
313;  Sublett  v.  McLin,  10  Humphr.  (Tenn.) 
181;  Dibble  v.  Duncan,  2  McLean  (U.  S.) 
553,  7  Fed.  Cas.  No.  3,880.    See  also  Infants. 

As  to  admissibility  under  plea  of  the  gen- 
eral issue  see  infra,  IX,  H,  1,  a. 

62.  Insanity. — Mitchell  v.  Kingman,  5 
Pick.  (Mass.)  431;  Sublett  v.  McLin,  10 
Humphr.  (Tenn.)  181.  See  also  Insane 
Persons. 

As  to  admissibility  under  plea  of  the  gen- 
eral issue  see  infra,  IX,  H,  1,  a. 

63.  Accord  and  satisfaction. —  Sublett  v.  Mc- 
Lin, 10  Humphr.  (Tenn.)  181;  Wellsburg 
First  Nat.  Bank  v.  Kimberlands,  16  W.  Va. 
555;  Dibble  v.  Duncan,  2  McLean  (U.  S.) 
553,  7  Fed.  Cas.  No.  3,880.  See  also  Accord 
and  Satisfaction,  VIII,  C  [1  Cyc.  342]. 

As  to  admissibility  under  plea  of  the  gen- 
eral issue  see  infra,  IX,  H,  1,  a. 

64.  Foreign  attachment. —  Dibble  v.  Dun- 
can, 2  McLean  (U.  S.)  553,  7  Fed.  Cas. 
No.  3,880.    See  also  Garnishment. 

As  to  admissibility  under  plea  of  the  gen- 
eral issue  see  infra,  IX,  H,  1,  a. 

65.  Former  recovery. —  Young  v.  Rummell, 
2  Hill  (N.  Y.)  478,  38  Am.  Dec.  594;  New 
York  Mut.  L.  Ins.  Co.  v.  Harris,  97  U.  S.  331, 
24  L.  ed.  959.    See  also  Judgments. 

As  to  admissibility  under  plea  of  the  gen- 
eral issue  see  infra,  IX,  H,  1,  a. 

A  plea  by  two  defendants,  sued  jointly,  of 
a  former  judgment  against  one  of  them  on  the 
same  promise  is  a  good  plea  in  bar.  Ward  v. 
Johnson,  13  Mas.s.  148. 

66.  F ay ment.— Illinois. —  Betts  v.  Francis, 
1  111.  1C5. 

Indiana. —  After  a  general  denial  to  an  ac- 
tion, a  plea  of  payment  introduces  new  mat- 

[IX,  D,  4,  a] 


ter,  not  provable  thereunder,  and  is,  there- 
fore, not  demurrable  as  included  therein.  En- 
sey  V.  Cleveland,  etc.,  E.  Co.,  10  Ind.  178. 

Kentucky. —  Wheatly  v.  Phelps,  3  Dana 
(Ky.)  302. 

Maryland. —  Barr  v.  Perry,  3  Gill  ( Md. ) 
313. 

Neio  Hampshire. —  Bowman  v.  Noyes,  12' 
N.  H.  302. 

Oregon. —  See  Snodgrass  v.  Andross,  19^ 
Greg.  236,  23  Pac.  969. 

Pennsylvania. —  Uhler  v.  Sanderson,  38  Pa. 
St.  128.  See  also  Stillwell  v.  Eickards,  152" 
Pa.  St.  437,  31  Wkly.  Notes  Cas.  (Pa.)  419, 
25  Atl.  831,  holding  that  a  defendant  who  has 
pleaded  non  assumpsit  may,  at  the  trial,  add 
the  plea  of  payment. 

Tennessee. —  Sublett  v.  McLin,  10  Humphr. 
(Tenn.)  181. 

West  Virginia. —  Douglass  v.  Central  Land 
Co.,  12  W.  Va.  502,  holding  that  the  plea 
should  conclude  to  the  country. 

United  States. —  Dibble  v.  Duncan,  2  Mc- 
Lean (U.  S.)  553,  7  Fed.  Cas.  No.  3,880.  See 
also  Payment. 

As  to  admissibility  under  plea  of  the  gen- 
eral issue  see  infra,  IX,  H,  1,  a. 

Part  payment  may  be  pleaded  specially. 
Somerville  v.  Stewart,  48  N.  J.  L.  116,  3  Atl. 
77;  Britton  v.  Bishop,  11  Vt.  70. 

Admissions  by  plea. — Although  the  plea  of 
payment  admits  some  damages,  it  does  not 
admit  the  whole  amount  laid  in  the  declara- 
tion. Haley  v.  Caller,  Minor  (Ala.)  63; 
New- York  Dry  Dock  Co.  v,  Mcintosh,  5  Hill 
(N.  Y.)  290. 

Sufficiency  of  plea. —  Defendant  pleaded 
that  plaintiff  had  agreed  to  accept  payment 
in  a  particular  currency,  but  failed  to  aver 
a  tender  of  payment  in  such  currency.  It 
was  held,  on  demurrer,  that  the  plea  was  bad. 
Gnion  v.  Doherty,  43  Mis^.  538. 

Under  a  plea  of  payment,  the  evidence  may 
be  of  payment  in  other  things  than  money. 
Hamilton  v.  Moore,  4  Watts  &' S.  (Pa.)  570. 
But  evidence  of  a  set-off  or  of  matter  in  re- 
coupment is  not  admissible.  Hill  v.  Austin, 
19  Ark.  230. 

67.  Performance.— Sublett  v.  McLin,  10 
Humphr.  (Tenn.)  181.    See  also  Contracts. 

68.  Release.— Barr  v.  Perry,  3  Gill  (Md.) 
313;  Sublett  v.  McLin,  10  Humphr.  (Tenn.) 
181;  Dibble  v.  Duncan,  2  McLean  (U.  S.)  553, 
7  Fed.  Cas.  No.  3,880.    See  also  Eelease. 

As  to  admissibility  under  plea  of  the  gen- 
eral issue  see  infra,  IX,  H,  1,  a. 

69.  As  to  matters  which  cannot  be  shown 
under  the  general  issue  see  infra,  IX,  H,  1. 

In  Mississippi,  where  a  special  plea  of  set- 
off did  not  exist  in  the  action  of  assumpsit, 
defendant  pleaded  only  such  plea.  Plaintiff 
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b.  Denial  of  Performance  of  Condition  Precedent.  In  assumpsit  on  a  special 
agreement,  where  the  right  of  action  depends  upon  a  condition  precedent,  perform- 
ance of  which  is  alleged  in  the  declaration,  defendant  may,  instead  of  pleading  the 
general  issue,  deny  the  alleged  performance  of  the  condition.™ 

5.  Severance  in  Plea.  Defendants  sued  on  a  joint  promise  should  not  sever 
in  their  pleas,'*^  unless  to  set  up  a  defense  which  goes  to  the  personal  discharge 
of  one  of  them,  such  as  infancy,  bankruptcy,  n&  %mques  executor,  and  the  like.''^ 
And  if  one  defendant  has  matter  of  defense  personal  to  himself,  which  matter 
is  admissible  under  the  general  issue,  he  may  avail  himself  of  that  defense  even 
though  he  has  joined  with  the  other  defendants  in  pleading  the  general  issue.'^ 

6.  Amendment.  Defendant  may  be  permitted,  in  the  discretion  of  the  court, 
to  alter  or  change  his  plea.''* 

E.  Affidavit  of  Defense.  An  affidavit  of  defense,  in  jurisdictions  where 
such  an  affidavit  is  required,  must  be  direct  and  certain.'^^  Judgment  will  not  be 
rendered  for  plaintiff,  however,  because  of  the  insufficiency  of  the  affidavit,  if 
the  statement  of  plaintiff's  claim  is  not  in  the  concise  form  required  by  statute.''^ 


took  issue  upon  it,  and  a  verdict  was  rendered 
thereon  and  judgment  given  accordingly.  It 
was  held  that  the  mispleading  was  cured  by 
the  verdict.  Henry  v.  Hoover,  6  Sm.  &  M. 
(Miss.)  417. 

70.  Dewees  v.  Manhattan  Ins.  Co.,  34 
N.  J.  L.  244. 

71.  Ward  v.  Johnson,  13  Mass.  148; 
Meagher  v.  Bachelder,  6  Mass.  444. 

As  to  recovery  against  all  joint  promisors 
see  infra,  IX,  H,  2,  b,  (ii). 

Default  of  one  defendant. —  If  one  of  two 
defendants  suffers  a  default,  the  other  may 
plead  alone  any  matter  that  is  sufficient  to 
bar  the  action.    Shed  i\  Pierce,  17  Mass.  623. 

If  two  be  sued  on  a  joint  promise  and  one 
alone  appears,  the  general  issue  should  be 
that  he  and  the  other  defendant  did  not  prom- 
ise, etc.  Butnam  v.  Abbot,  2  Me.  361 ; 
Meagher  v.  Bachelder,  6  Mass.  444;  Tappan 
V.  Bruen,  5  Mass.  193. 

72.  Moore  v.  Knowles,  65  Me.  493;  Cutts 
V.  Gordon,  13  Me.  474,  29  Am.  Dec.  520. 

Practice  on  sustaining  personal  plea. — Where 
an  action  is  brought  against  two,  one  of  whom 
pleads  in  abatement  and  the  other  non  as- 
sumpsit, if  the  former  plea  be  sustained  the 
suit  should  be  abated  as  to  one  and  retained 
for  trial  as  to  the  other.  Foster  v.  Collins, 
5  Sm.  &  M.  (Miss.)  259. 

73.  Peebles  v.  Rand,  43  N.  H.  337. 

74.  Hough  V.  Tracy,  1  Root  (Conn.)  476; 
Ripley  V.  Fitch,  1  Root  (Conn.)  404;  Cook  v. 
Haggarty,  36  Pa.  St.  67. 

In  Georgia,  the  general  issue  being  consid- 
ered filed  in  all  cases  which  are  answered  at 
the  first  term,  all  substantial  pleas  can  be 
added  thereto  by  amendment.  National  Bank 
V.  Southern  Porcelain  Mfg.  Co.,  59  Ga.  157. 

Amendment  directed  by  court. —  Under  a 
statute  giving  the  court  power  to  amend  and 
perfect  pleas,  the  court  may  strike  out  de- 
fective pleas  and  order  a  plea  of  non  assump- 
sit to  be  substituted.  Aldridge  v.  Grider,  13 
Sm.  &  M.  (Miss.)  281. 

Payment  of  costs. —  The  declaration  con- 
tained a  special  count  on  a  note,  and  the  com- 
mon counts.  A  rule  of  court  required  all 
pleas  to  be  filed  at  the  first  term,  and  pro- 


vided that  all  cases  in  which  it  was  not  done 
should  be  regarded  as  standing  on  the  statu- 
tory general  issue,  without  notice.  No  plea 
was  filed  at  the  first  term.  Upon  the  trial 
at  a  later  term,  the  note  was  filed  as  a  bill 
of  particulars  under  the  common  counts.  It 
was  held  that  the  filing  of  the  note  under  the 
common  counts  was  not  such  an  amendment 
of  the  declaration  as  allowed  defendant  to 
amend  the  plea  without  cost.  Monson  v.- 
Beecher,  45  Conn.  299. 

Withdrawal  of  plea.— Defendant  may,  in 
the  discretion  of  the  court,  withdraw  his 
plea  of  the  general  issue  and  rely  on  his  spe- 
cial pleas.  Leonard  v.  Patton,  106  111.  99. 
See  also  Jackson  v.  Winchester,  2  Yeates 
(Pa.)  529,  4  Dall.  (Pa.)  205,  1  L.  ed.  802, 
holding  that  defendant  shall  not  withdraw 
his  plea  without  leave  of  court  or  consent  of 
the  adverse  party  where  he  gains  any  ad- 
vantage thereby. 

75.  Sufficient  affidavits  are  set  out  in  Smith 
V.  Elder,  167  Pa.  St.  487,  31  Atl.  735;  Malone 
V.  Philadelphia,  132  Pa.  St.  209,  19  Atl.  54; 
Conrad  v.  Rodgers,  3  Wkly.,  Notes  Cas.  ( Pa. ) 
157:  Bronson  v.  Shepperson,  1  Wkly.  Notes, 
Cas.'  (Pa.)  625;  Ellison  v.  Freiling, 'l  Wkly. 
Notes  Cas.  (Pa.)  109. 

Insufficient  affidavits  are  set  out  in  Balti- 
more Pub.  Co.  V.  Hooper,  76  Md.  115,  24  AtL 
452;  Adler  v.  Crook,  68  Md.  494,  13  Atl.  153; 
Connolly  v.  Practical  Bldg.,  etc.,  Assoc.,  6 
Wkly.  Notes  Cas.  (Pa.)  176;  Lippincott  r. 
Milling,  5  Wkly.  Notes  Cas.  (Pa.)  38;  Re- 
zende  v.  Berques,  3  Wkly.  Notes  Cas.  (Pa.) 
43;  Geiger  v.  Hunsicker,  2  Wkly.  Notes  Cas. 
(Pa.)  80;  Peiper  v.  Hershman,  1  Wkly.  Notes 
Cas.  (Pa.)  103;  Smith  v.  Thorne,  'o  Kulp 
(Pa.)  195. 

76.  Raworth  i\  Orr,  9  Kulp  (Pa.)  293. 

In  Pennsylvania  the  actions  of  assumpsit 
for  which  judgment  may  bo  asked  for  want 
of  an  affidavit  of  defense  ai  o  limited  to  such 
as  are  founded  on  contract  alono,  and  do  not 
include  one  in  whi<'li  tlie  cause  of  action  is 
cx  delicto,  or  of  a  uiixod  character  of  contract 
and  tort.  Corrv  r.  Pennsylvania  R.  Co..  194 
Pa.  St.  510,  45  Atl.  341. 

Time  of  filing. — Where  defendant  is  sum- 
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F.  Replication — l.  Necessity.  The  cause  should  not  be  tried  without  a 
replication  to  a  good  special  plea.'^'^ 

2.  Requisites  and  Sufficiency.  The  replication  must  answer  so  much  of  the 
plea  as  it  professes  to  answer.'^^  If  a  conclusion  to  the  country  is  proper,  it  must 
deny  in  express  words  the  allegations  of  the  plea.*^^  It  is  bad  if  it  contains  a 
departure  from  the  declaration,^  or  is  double.^^ 

G.  Rejoinder.  A  rejoinder  must  answer  material  allegations  of  the  replica- 
tion by  stating  material  f acts.^^  It  must  not  contain  a  departure  from  the  plea^^^ 
nor  be  double.^* 

H.  Pleading"  and  Proof — l.  Matters  Admissible  Under  General  Issue  — 


moned  in  account  render,  and  appears,  but, 
before  issue  is  joined,  the  form  of  the  action 
is  changed  to  assumpsit  by  amendment,  a 
copy  of  which  is  served  on  defendant's  coun- 
sel, plaintiff  is  in  the  same  position  as  if  a 
summons  in  assumpsit  had  been  originally 
issued  in  the  case,  and  affidavit  of  defense 
should  be  filed  within  fifteen  days  after 
service  of  plaintiff's  statement.  Wright  v. 
Hopkins,  3  Pa.  Dist.  240. 

77.  Miles  v.  Eose,  Hempst.  (U.  S.)  37,  17 
Fed.  Cas.  No.  9,544a. 

Admissions  by  replication. —  Traversible 
matter  in  the  j)lea  that  is  not  traversed  in 
the  replication  is  admitted.  Capital  City 
Mut.  F.  Ins.  Co.  V.  Detwiler,  23  111.  App.  656. 
Where  defendant  pleads  non  assumpsit  within 
three  years,  and  plaintiff  replies  a  new  prom- 
ise in  writing  within  that  time,  the  replica- 
tion admits  that  the  original  undertaking 
was  not  within  three  years,  and  the  issue  is 
whether  defendant  made  the  new  promise. 
Tavlor  v.  Spears,  6  Ark.  381,  44  Am.  Dec. 
519. 

Plea  of  set-off. —  Plaintiff  may  meet  de- 
fendant's plea  of  set-off  by  a  general  replica- 
tion that  the  subject-matter  of  the  set-off  is 
a  partnership  asset  between  them.  Bennett 
V.  Pulliam,  3  111.  App.  185. 

78.  Satterlee  v.  Sterling,  8  Cow.  (N.  Y.) 
233;  Bradner  v.  Demick,  20  Johns.  (N.  Y.) 
404. 

Excuse  for  non-performance. — Where  the 
defense  is  an  excuse  for  not  performing  the 
promise  which  defendant  has,  in  fact,  made, 
however  many  the  parts  or  facts  of  that  ex- 
cuse may  be,  the  replication  may  be  de  in- 
juria —  that  is,  that  defendant  of  his  own 
wrong,  and  without  the  cause  by  him  in  his 
plea  alleged,  broke  his  promise.  Iron  Clad 
Drver  Co.  v.  Chicago  Trust,  etc.,  Bank,  50 
111!  App.  461 ;  Isaac  v.  Farrar,  1  M.  &  W.  65. 

Identification  of  plea.— If  it  is  plain  from 
the  nature  of  the  pleadings  which  plea  the 
replication  is  intended  to  answer,  it  is  certain 
enough  without  expressly  pointing  out  the 
plea  intended  by  its  numerical  order,  or  in 
anv  other  way.  Carey  v.  Hanchet,  1  Cow. 
(?sT.  Y.)  154. 

Plea  of  payment. —  In  assumpsit  on  a 
promise  of  defendant's  intestate,  a  replication, 
to  a  plea  of  payment  by  defendant's  intestate, 
that  defendant  did  not  pay  is  bad.  Barick- 
man  v.  Kuykendall,  6  Blackf.  (Ind.)  21. 

Form  of  replication  is  set  out  in  Carey  v. 
Hanchet,  1  Cow.  (N.  Y.)  154. 

79.  Austin  v.  Walker,  26  N.  H.  456. 
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In  Vermont,  by  statute,  a  replication  deny- 
ing all  the  allegations  of  the  plea  in  the  same 
words  in  which  they  are  pleaded  is  good. 
Austin  V.  Chittenden,  33  Vt.  553. 

80.  Departure. — Allen  v.  Mayson,  3  Brev. 
( S.  C. )  207,  holding  that  a  reply  of  fraud  to 
a  plea  of  the  statute  of  limitations  is  a  de- 
parture. 

New  promise  after  discharge  in  insolvency. 

—  A  replication  of  a  new  promise  to  a  plea 
of  discharge  in  insolvency  is  not  a  departure. 
Wait  V.  Morris,  6  Wend.  (N.  Y.)  394;  Ship- 
pey  V.  Henderson,  14  Johns.  (N.  Y.)  178,  7 
Am.  Dec.  458.  If,  however,  the  new  promise 
is  conditional  it  must  be  alleged  in  the  repli- 
cation as  conditional  and  not  as  an  absolute 
promise.  Wait  v.  Morris,  6  Wend.  (N.  Y.) 
394. 

Waiving  departure. —  Although  a  replica- 
tion is  a  departure  from  the  complaint,  yet 
defendant  cannot  avail  himself  of  such  de- 
fect on  error  if  he  did  not  raise  the  question 
by  demurrer  or  by  motion,  but  went  to  trial 
upon  the  issues  as  made  up.  Ankeny  v.  Clark, 
148  U.  S.  345,  13  S.  Ct.  617,  37  L.  ed.  475. 

81.  Double  replication. — Wadleigh  v.  Pills- 
bury,  14  IS".  H.  373,  wherein  defendant  pleaded 
in  abatement  the  pendency  of  a  prior  action, 
in  which  he  was  summoned  as  trustee  of  plain- 
tiff, who  was  there  made  defendant.  Plain- 
tiff replied  that  he  sued  out  his  writ  on  the 
day  before  the  trustee  process  was  served, 
and  also  averred  that  the  trustee  process  was 
not  pending  when  defendant's  plea  was  filed, 
and  that  he  was  then  no  longer  liable  on  the 
trustee  process.  It  was  held,  on  demurrer, 
that  the  replication  was  double. 

After  a  verdict  finding  both  true,  double  re- 
plications constitute  no  ground  of  error.  Rich- 
mond V.  Patterson,  3  Ohio  368. 

82.  Satterlee  v.  Sterling,  8  Cow.  (N.  Y.) 
233. 

Admissions  by  rejoinder.^ — A  traversible  al- 
legation in  a  replication  that  is  not  denied 
in  the  rejoinder  must  be  taken  as  true. 
Hinchy  v.  Foster,  3  McCord  (S.  C.)  428. 

A  rejoinder  averring  a  suit  brought  in  the 
county  court,  and  dismissal  of  the  same,  but 
which  fails  to  allege  that  such  court  had  ju- 
risdiction of  the  subject-matter,  is  obnoxious 
to  a  demurrer.  Herring  v.  Poritz,  6  111.  App. 
208. 

83.  Departure  from  plea. —  Sterns  v.  Pat- 
terson, 14  Johns.  (N.  Y.)  132. 

84.  Double  rejoinder. —  Satterlee  v.  Ster- 
ling, 8  Cow.  (N.  Y.)  233. 

85.  As  to  sufficiency  of  proof  see  infra,  X. 
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a.  In  General.  The  plea  of  non  assumpsit  is  broad  and  comprehensive  in  its 
capacity.^*'  Under  it  defendant  is  entitled  to  show  almost  every  defense  v^hich 
tends  to  prove  that  no  debt  was  due  at  the  time  when  the  action  was  commenced, 
whetlier  such  defense  arises  from  an  inherent  defect  in  the  original  promise,  or 
from  a  subsequent  extinguishment  of  the  liability  after  it  was  incurred.^^  Apply- 
ing this  rule,  defendant  may  generally  give  in  evidence,  under  the  plea  of  non 
assumpsit,  accord  and  satisfaction,^^  coverture,^^  drunkenness,^^  foreign  attach- 
ment or  garnishment,^^  a  former  recovery  for  the  same  cause  of  action,^^ 


86.  Cook  V.  Vimont,  6  T.  B.  Mon.  (Ky.) 
284,  17  Am.  Dec.  157 ;  Fisher  v.  Ball,  93  Pa. 
St.  390;  Gaw  v.  Woleott,  10  Pa.  St.  43. 

87.  Showing   that   no   debt   was   due. — 

Alabama. —  Robinson  v.  Windham,  9  Port. 
(Ala.)  397;  Matthews  v.  Turner,  2  Stew. 
&  P.  (Ala.)  239. 

Connecticut. —  Robbins  v.  Harvey,  5  Conn. 
335. 

Delaware. —  Cleaden  v.  Webb,  4  Houst. 
(Del.)  473;  Phleger  v.  Ivins,  5  Harr.  (Del.) 
118. 

/ZZiwois.— Wilson  v.  King,  83  111.  232; 
Mines  v.  Moore,  41  HI.  273;  American  Cent. 
Ins.  Co.  V.  Birds  Bldg.,  etc..  Assoc.,  81  111. 
App.  258;  Iron  Clad  Dryer  Co.  v.  Chicago 
Trust,  etc.,  Bank,  50  111.  App.  461;  Huff  v. 
Wolfe,  48  HI.  App.  589;  Western  Assur.  Co. 
V.  Mason,  5  111.  App.  141. 

Kentucky. —  Wheatly  v.  Phelps,  3  Dana 
(Ky.)  302;  Smart  v.  Baugh,  3  J.  J.  Marsh. 
(Ky.)  363;  Cook  v.  Vimont,  6  T.  B.  Mon.  (Ky.) 
284,  17  Am.  Dec.  157;  Jones  v.  Pryor,  1 
Bibb  (Ky.)  614. 

M arylancl. —  Dunlop  v.  Funk,  3  Harr.  &  M. 
(Md.)  318. 

Massachusetts . —  Baylies  v.  Fettyplace,  7 
Mass.  325. 

Mississippi. —  Alliston  v.  Lindsey,  12  Sm. 
&  M.  (Miss.)  656. 

Missouri. —  Haden  v.  Herndon,  9  Mo.  864 ; 
Carroll  v.  Corn,  1  Mo.  161. 

New  Jersey. —  Emiey  v.  Perrine,  58  N.  J.  L. 
472,  33  Atl.  951;  New  Jersey  Patent  Tanning 
Co.  V.  Turner,  14  N.  J.  Eq.  326. 

New  York. —  Niles  v.  Totman,  3  Barb. 
(N.  Y.)  594;  Boyd  v.  Weeks,  5  Hill  (N.  Y.) 
393;  Young  v.  Rummell,  2  Hill  (N.  Y.)  478, 
38  Am.  Dec.  594;  Clark  v.  Yale,  12  Wend. 
(N.  Y.)  470;  Edson  v.  Weston,  7  Cow. 
(N.  Y.)  278;  Sill  v.  Rood,  15  Johns.  (N.  Y.) 
230;  Wilt  V.  Ogden,  13  Johns.  (N.  Y.)  56. 

Pennsylvania. —  J'isher  v.  Ball,  93  "Pa.  St. 
390;  Falconer  v.  Smith,  18  Pa.  St.  130,  55 
Am.  Dec.  611;  Beals  v.  See,  10  Pa.  St.  56,  49 
Am.  Dec.  573;  Hamilton  v.  Moore,  4  Watts 
&  S.  (Pa.)  570;  Kennedy  v.  Ferris,  5  Serg. 
&  R.  (Pa.)  394;  Heck  V.  Shener,  4  Serg.  &  R. 
( Pa. )  249,  8  Am.  Dec.  700 ;  Dawson  v.  Tibbs, 
4  Yeates  (Pa.)  349. 

South  Carolina. —  Talbert  v.  Cason,  1  Brev. 
(S.  C.)  298. 

Tennessee. —  Bank  of  Commerce  v.  Porter, 
1  Baxt.  (Tenn.)  447;  Sublett  v.  McLin,  10 
Humphr.  (Tenn.)  181. 

Fermow*.— Blaisdell  v.  Davis,  72  Vt.  295, 
48  Atl.  14. 

Virginia. —  Virginia  F.  &  M.  Ins.  Co.  v. 
Buck,  88  Va.  517,  13  S.  E.  973. 
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West  Virginia. —  Morgantown  Bank  v.  Fos- 
ter, 35  W.  Va.  357,  13  . S.  E.  996. 

United  States. —  Craig  v.  Missouri,  4  Pet. 
(U.  S.)  410,  7  L.  ed.  903;  Young  v.  Black,  7 
Cranch  (U.  S.)  565,  3  L.  ed.  440;  Dawes  v. 
Peebles,  6  Fed.  856. 

England.— 2  Tidd  Pr.  647. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  139. 

88.  Accord  and  satisfaction.— />e^atyare. — 
Cleaden  v.  Webb,  4  Houst.  (Del.)  473. 

Massachusetts. —  Under  an  answer  contain- 
ing a  general  denial  and  alleging  payment, 
proof  of  an  accord  and  satisfaction  is  not 
competent.    Grinnell  t'.  Spink,  128  Mass.  25. 

Neio  York. —  Young  v.  Rummell,  2  Hill 
(N.  Y.)  478,  38  Am.  Dec.  594;  Clark  v.  Yale, 
12  Wend.  (N.  Y.)  470;  Hughes  v.  Wheeler, 
8  Cow.  (N.  Y.)  77. 

Ohio. —  Sapp  V.  Laughead,  6  Ohio  St.  174. 

Pennsylvania. —  Heck  v.  Shener,  4  Serg. 
&  R.  (Pa.)  249,  8  Am.  Dee.  700. 

Rhode  Island. —  Covell  v.  Carpenter,  (R.  I. 
1902)  51  Atl.  425  [citing  1  Cyc.  340]. 

Tennessee. —  Sublett  v.  McLin,  10  Humphr. 
(Tenn.)  181. 

West  Virginia. — Wellsburg  First  Nat.  Bank 
V.  Kimberlands,  16  W.  Va.  555. 

See  also  Accord  and  Satisfaction,  VIII, 
B,  1  [1  Cyc.  341]. 

As  to  pleading  accord  and  satisfaction  spe- 
cially see  supra,  IX,  D,  4,  a. 

89.  Coverture. —  Connecticut. —  Compare 
Monson  v.  Beecher,  45  Conn.  299. 

Illinois. —  Streeter  v.  Streeter,  43  111.  155. 
Mawe.— Fuller  v.  Bartlett,  41  Me.  241. 
NeiD  Hampshire. — Peebles  v.  Rand,  43  N.  H. 
337. 

Neio  YorA:.— Clark  v.  Yale,  12  Wend.  (N.  Y.) 
470. 

Pennsylvania. —  Heck  v.  Shener,  4  Serg. 
&  R.  (Pa.)  249,  8  Am.  Dec.  700. 

Tennessee. —  Sublett  v.  McLin,  10  Humphr. 
(Tenn.)  181. 

See  also  Husband  and  Wife. 

As  to  pleading  coverture  specially  see  su- 
pra, IX,  D,  4,  a. 

90.  Drunkenness. —  Peebles  v.  Rand,  43 
N.  H.  337.    See  also  Drunkards. 

91.  Foreign  attachment. —  Young  r.  Rum- 
mell, 2  Hill  (N.  Y.)  478,  38  Am.  Dec.  594; 
Clark  V.  Yale,  12  Wend.  (N.  Y.)  470:  Tur- 
bill's  Case',  1  Saund.  67.  See  also  Garnish- 
ment. 

As  to  pleading  foreign  attachment  specially 
see  supra,  IX,  D,  4,  a. 

92.  Former  recovery. — Alabama. —  Cumi  t\ 
Howell,  35  Ala.  144,  73  Am.  Dec.  484. 

Kentucky. —  Arnold    v.    Paxton,    6   J.  J. 
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fraud,^^  infancy insanity,^^  payment  of  the  obligation  sued  on  either  in  full 
or  in  part,^^  performance  of  the  promise/^  release,^^  usury  in  the  contract,^^ 


Marsh.  (Ky.)  503;  Cook  v.  Vimont,  6  T.  B. 
iVIon.  (Ky.)  284,  17  Am.  Dec.  157. 

■  ISleio  Yonfc.-^  Niies  v.  Totman,  3  Barb. 
(N.  Y.)>  594;  Young  v.  Rummell,  2  Hill 
(N.  Y.)  478,  38  Am.  Dec.  594. 

Pemisylvania. —  Carvill  v.  Garrigues,  5^Pa. 
St.  152. 

United  States. —  New  York  Mut.  L.  Ins.  Co. 
V.  Harris,  97  U.  S.  331,  24  L.  ed.  959;  Bar- 
tels  V.  Schell,  16  Fed.  341. 

England. —  Stafford  v.  Clark,  2  Bing.  377, 
9  E.  C.  L.  623,  1  C.  &  P.  24,  403,  12  E.  C.  L. 
27,  238,  3  L.  J.  C.  P.  O.  S.  48,  9  Moore  C.  P. 
724;  Turbill's  Case,  1  Saund.  67;  Burrows  v. 
Jemino,  2  Str.  733. 

See  also  Judgments. 

As  to  pleading  former  recovery  specially 
see  supra,  IX,  D,  4,  a. 

As  to  recovery  pending  suit  see  infra,  IX, 
H,  1,  b. 

93.  Fraud. —  Thomas  v.  Grise,  1  Pennew. 
(Del.)  381,  41  Atl.  883;  Strong  v.  Lining- 
ton,  8  111.  App.  436;  Block  v.  Elliott,  1  Mo. 
275;  Talbert  v.  Cason,  1  Brev.  (S.  C.)  298. 
But  see  McCabe  v.  Caner,  68  Mich.  182,  35 
N.  W.  901,  holding  that,  in  assumpsit  on 
notes,  where  defendant  pleads  the  general  is- 
sue, with  notice  that  the  notes  were  without 
consideration  and  made  under  a  contract 
against  public  policy,  he  cannot  introduce  evi- 
dence of  fraud  in  procuring  the  contract. 

See  also  Fraud. 

94.  Infancy. —  Kentucky. —  Brown  v.  War- 
ner, 2  J.  J.  Marsh.  ( Kv. )  37  ;  Cook  v.  Vimont, 
6  T.  B.  Mon.  (Ky.)  284,  17  Am.  Dec.  157. 

New  Hampshire. — Peebles  v.  Rand,.  43  N.  H. 
337. 

New  York. —  Wailing  v.  Toll,  9  Johns. 
(N.  Y.)  141 ;  Hartness  v.  Thompson,  5  Johns, 
(N.  Y.)  160. 

Pennsylvania. —  Heck  v.  Shener,  4  Serg. 
&  R.  (Pa.)  249,  8  Am.  Dec.  700. 

South  Carolina. —  Talbert  v.  Cason,  1  Brev. 
( S.  C. )  298 ;  Evans  v.  Terry,  1  Brev.  ( S.  C. ) 
80. 

Tennessee. —  Sublett  v.  McLin,  10  Humphr. 
(Tenn.)  181. 

United  States. — Stansburv  Vi  Marks,  4  Dall. 
(U.  S.)  130,  1  L.  ed.  771. 

See  also  Infants. 

As  to  pleading  infancy  specially  see  supra, 
IX,  D,  4,  a. 

95.  Insanity. —  Mitchell  v.  Kingman,  5  Pick. 
(Mass.)  431;  Peebles  v.  Rand,  43  N.  H.  337; 
Sublett  V.  McLin,  10  Humphr.  (Tenn.)  181. 
See  also  Insane  Persons. 

As  to  pleading  insanity  specially  see  supra, 
IX,  D,  4,  a. 

96.  Payment. —  Alahama. —  McMillian  v. 
Wallace,  3  Stew.  (Ala.)  185. 

California. — Mickle  v.  Heinlen,  92  Cal.  596, 
28  Pac.  784;  Wetmore  v.  San  Francisco,  44 
Cal.  294. 

Connecticut. —  See  Ripley  v.  Fitch,  1  Root 
(Conn.)  404. 

Delaware. —  Cleaden  v.  Webb,  4  Houst. 
(Del.)  473. 
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Illinois. —  Kennard  V.  Secor,  57  111.  App. 
415. 

Indiana. —  Mahon  v.  Gardner,  6  Blackf. 
(Ind.)  319. 

Kentucky. —  Wheatly  v.  Phelps,  3  Dana 
(Ky.)  302;  Craig  v.  Whips,  1  Dana  (Ky.)  375. 

Michigan. —  Brennan  v.  Tietsort,  49  Mich. 
397,  13  N.  W.  790. 

Mississippi. —  Alliston  v.  Lindsey,  12  Sm. 
&  M.  (Miss.)  656. 

New  Hampshire. —  Bowman  v.  Noyes,  12 
N.  H.  302. 

New  J ersey. —  Somerville  v.  Stewart,  48 
K  J.  L.  116,  3  Atl.  77;  Dingee  v.  Letson,  15 
K  J.  L.  259. 

New  York.— Boyd  v.  Weeks,  2  Den.  (N.  Y.) 
321,  43  Am.  Dec.  749;  Young  v.  Rummell,  2 
Hill  (K  Y.)  478,  38  Am.  Dec.  594;  Clark  v. 
Yale,  12  Wend.  (N.  Y.)  470;  Hughes  v. 
Wheeler,  8  Cow.  (N.  Y.)  77;  Edson  v.  Wes- 
ton, 7  Cow.  (N.  Y.)  278;  Drake  v.  Drake,  11 
Johns.  (N.  Y.)  531. 

Tennessee. —  Sublett  v.  McLin,  10  Humphr. 
(Tenn.)  181. 

Vermont. —  Worthen  v.  Dickey,  54  Vt.  277 ; 
Shaw  V.  Moon,  49  Vt.  68 ;  Britton  v.  Bishop, 

11  Vt.  70. 

United    States. —  Jeffrey    v.  Schlasinger, 
Hempst.  (U.  S.)  12,  13  Fed.  Cas.  No.  7,253a. 
See  also  Payment. 

As  to  payment  pending  suit  see  infra,  IX, 

H,  1,  b.  ^ 

As  to  pleading  payment  specially  see  supra, 
IX,  D,  4,  a. 

97.  Performance. —  Colorado. —  Heaton  v. 
Myers,  4  Colo.  59. 

Mississippi. —  Alliston  v.  Lindsey,  12  Sm. 
&  M.  (Miss.)  656. 

New  Hampshire. —  Robinson  v.  Batchelder, 
4  N.  H.  40. 

Tennessee. —  Sublett  v.  McLin,  10  Humphr. 
(Tenn.)  181. 

England.—  2  Tidd  Pr.  647. 

See  also  Contracts. 

As  to  pleading  performance  specially  see 
supra,  IX,  D,  4,  a. 

98.  Release. —  Kentucky. —  Cook  v.  Vimont, 
6  T.  B.  Mon.  (Ky.)  284,  17  Am.  Dec.  157. 

New  York. —  Young  v.  Rummell,  2  Hill 
(N.  Y.)  478,  38  Am.  Dec.  594;  Clark  v.  Yale, 

12  Wend.  (N.  Y.)  470;  Edson  t;.  Weston,  7 
Cow.  (N.  Y.)  278. 

Pennsylvania. —  Dawson  v.  Tibbs,  4  Yeates 
(Pa.)  349. 

Tennessee. —  Sublett  v.  McLin,  10  Humphr. 
(Tenn.)  181. 

United  States. —  Bartleman  v.  Douglass,  1 
Cranch  C.  C.  (U.  S.)  450,  2  Fed.  Cas.  No. 

I,  073. 

See  also  Release. 

As  to  pleading  release  specially  see  supra, 
IX,  D,  4,  a. 

99.  Usury. —  Cleaden  v.  Webb,  4  Houst. 
(Del.)  473;  New  Jersey  Patent  Tanning  Co. 
V.  Turner,  14  N.  J.  Eq.  326;  Talbert  v.  Cason, 
1  Brev.,  (S.  C.)  298. 

See  also  Usury. 
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want,  illegality,  or  failure  of  consideration/  or ,  that  the  action  was  prematurely 
brought.^  But  bankruptcy,^  a  set-off,'^  the  statute  of  limitations,^  or  a  tender^ 
cannot  be  shown  under  the  general  issue.  Such  matters,  to  be  available,  must 
be  pleaded  specially. 

b.  Matters  Arising  Subsequent  to  Suit.  Matters  of  defense  which  have 
arisen  since  suit  brought  cannot  be  given  in  evidence  under  the  general  issue,  but 
must  be  specially  pleaded.'^ 


1.  Want  or  illegality  of  consideration. — 

Georgia. —  Compare  Johnson  v.  Ballingall,  1 
Ga.  68. 

Missouri. —  Block  v.  Elliott,  1  Mo.  275. 

Pennsylvania. —  Blessing  v.  Miller,  102  Pa. 
St.  45;  Keen  v.  Ranck,  14  Phila.  (Pa.)  168, 
37  Leg.  Int.  (Pa.)  14. 

South  Carolina. —  Farrow  v.  Mays,  1  Nott 
&  M.  (S.  C.)  312;  Talbert  v.  Cason,  1  Brev. 
(S.  C.)  298. 

Tennessee. —  Sublett  v.  McLin,  10  Humphr. 
(Tenn.)  181. 

United  States. —  Craig  v.  Missouri,  4  Pet. 
(U.  S.)  410,  7  L.  ed.  903;  Dawes  v.  Peebles, 
6  Fed.  856. 

See  also  Contracts. 

As  to  pleading  illegality  or  want  of  con- 
sideration specially  see  supra,  IX,  D,  4,  a. 

2.  Premature  suit. —  Bainey  v.  Long,  9  Ala. 
754;  Kahn  v.  Cook,  22  111.  App.  559;  Collins 
V.  Montemy,  3  111.  App.  182. 

3.  Bankruptcy. —  Young  v.  Rummell,  2  Hill 
(N.  Y.)  478,  38  Am.  Dec.  594;  Virginia 
F.  &  M.  Ins.  Co.  V.  Buck,  88  Va.  517,  13  S.  E. 
973;  Morgantown  Bank  v.  Foster,  35  W.  Va. 
357,  13  S.  E.  996.  Contra,  Lefier  v.  Hunt,  8 
Blackf.  (Ind.)  195.  See  also  Kennedy  v. 
Ferris,  5  S.erg.  &  R.  (Pa.)  394,  holding  that 
the  fact  that  defendant  is  an  insolvent  debtor, 
and  that  his  property  has  been  assigned  to 
trustees  for  the  use  of  his  creditors,  may  be 
proved  under  the  general  issue. 

New  promise. — Where  plaintiff  brings  as- 
sumpsit upon  a  judgment,  and  defendant 
pleads  in  defense  a  discharge  in  bankruptcy, 
it  is  competent  for  plaintiff  to  introduce  evi- 
dence of  a  new  promise  subsequent  to  the 
discharge,  even  though  such  new  promise  has 
not  been  counted  upon  in  the  declara- 
tion. Craig  V.  Seitz,  63  Mich.  727,  30  N.  W. 
347. 

4.  Set-off. — Alabama. — Wadsworth  v.  Mont- 
gomery First  Nat.  Bank,  124  Ala.  441,  27  So. 
460;  Judson  v.  Eslava,  Minor  (Ala.)  2. 

Illinois. —  Kennard  v.  Secor,  57  111.  App. 
415  ;  Koch  v.  Merk,  48  111.  App.  26. 

Maryland. —  Sangston  v.'Maitland,  11  Gill 
<&  J.  (Md.)  286. 

Mississippi. —  A  set-off  may  be  given  in 
evidence,  under  the  plea  of  non  assumpsit,  if 
the  account  in  set-off  be  filed  with  the  plea. 
Allifeton  V.  Lindsey,  12  Sm.  &  M.  (Miss.) 
656. 

New  Jersey. —  Dingee  v.  Letson,  15  N.  J.  L. 
259. 

New  York. —  Young  v.  Rummell,  2  Hill 
(N.  Y.)  478,  38  Am.  Dec.  594. 

Tennessee.—  Sublett  v.  McLin,  10  Humphr. 
(Tenn.)  181. 

Virginia. —  Compare  Bell  v.  Crawford,  8 
Gratt.(  Va.)  110. 


See  also  Recoupment,  Set-Off,  and  Coun- 
tee-Claim. 

Under  a  plea  of  set-off,  evidence  is  admis- 
sible to  show  that,  since  suit  was  brought, 
plaintiff  acknowledged  that  a  settlement  had 
taken  place,  and  that  he  thereby  became  in- 
debted to  defendant,  and  gave  defendant  a 
note  for  the  debt.  Marshall  v.  Sheridan,  10 
Serg.  &  R.  (Pa.)  268.  But,  under  the  general 
issue,  with  notice  of  a  specific  claim  of  set- 
off, defendant  cannot  set  up  an  additional 
claim.  Cleveland  v.  Miller,  94  Mich.  97,  53 
W.  961. 

5.  Statute  of  limitations. —  Connecticut. — 
Robbins  v.  Harvey,  5  Conn.  335. 

Illinois. —  Wilson  v.  King,  83  111.  232. 

Kentucky. —  Smart  v.  Baugh,  3  J.  J.  Marsh. 
(Ky.)  363;  Cook  v.  Vimont,  6  T.  B.  Mon. 
(Ky.)  284,  17  Am.  Dec.  157. 

Neto  York. —  Young  v.  Rummell,  2  Hill 
(N.  Y.)  478,  38  Am.  Dec.  594. 

Tennessee. —  Sublett  v.  McLin,  10  Humphr. 
(Tenn.)  181. 

Virginia. —  Virginia  F.  &  M.  Ins.  Co.  v. 
Buck,  88  Va.  517,  13  S.  E.  973. 

West  Virginia. —  Morgantown  Bank  v.  Fos- 
ter, 35  W.  Va.  357,  13  S.  E.  996. 

England. —  Lee  v.  Rogers,  1  Lev.  110; 
Duppa  V.  Mayo,  1  Saund.  282. 

See  also  Limitations  of  Actions. 

6.  Tender. —  Illinois. — Wilson  v.  King,  83 
HI.  232. 

Maryland. —  Compare  Dunlop  v.  Funk,  3 
Harr.  &  M.  (Md.)  318. 

Neto  York. —  Young  v.  Rummell,  2  Hill 
(N.  Y.)  478,  38  Am.  Dec.  594. 

Tennessee. —  Sublett  v.  McLin,  10  Humphr. 
(Tenn.)  181. 

Virginia. —  Virginia  F.  &  M.  Ins.  Co.  V, 
Buck,  88  Va.  517,  13  S.  E.  973. 

West  Virginia. —  Morgantown  Bank  v.  Fos- 
ter, 35  W.  Va.  357,  13  S.  E.  996. 

See  also  Tender. 

7.  Robbins  v.  Harvey,  5  Conn.  335 ;  Phleger 
V.  Ivins,  5  Harr.  (Del.)  118;  Hutchinson  v. 
Hendrickson,  29  N.  J.  L.  180;  Boyd  v. 
Weeks,  2  Den.  (N.  Y.)  321,  43  Am.  Dec. 
749. 

Mich.  Comp.  Laws  (1871),  §  5792,  abolish- 
ing special  pleas,  was  not  designed  to  de- 
prive defendant  of  the  right  of  making  a 
special  defense  of  matters  arising  subsequent 
to  the  filing  of  his  pica  of  the  general  issue. 
Johnson  v.  Kibboe,  36  Mich.  269. 

An  award  made  pendente  lite  cannot  be 
given  in  evidence  under  the  plea  of  non  as- 
sumpsit. Harrison  i\  Brock,  1  Munf.  (Va.) 
22. 

Payment  made  after  commencement  of  the 
suit  cannot  be  given  in  evidence  under  the 
general  issue  as  an  answer  to  the  action. 
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2.  Variance  —  a.  In  General.  The  pleading  and  the  proof  must  correspond.^ 
Plaintiff,  however,  is  not  bound  to  prove  all  the  causes  of  action  set  out  in  the 
common  counts,^  nor  the  precise  sum  claimed  tliereby.^^ 

b.  In  Promise  or  Agreement  —  (i)  /iv  General.  If  the  declaration  be  upon 
a  special  contract,  the  contract  offered  in  evidence  must  correspond  in  substance 
and  in 'terms  with  the  one  laid  in  the  declaration.  Yariance  in  this  respect  is 
fatal,  if  insisted  on.^^  So,  a  party  who  bases  his  right  of  recovery  solely  upon  the 
breach  of  a  special  contract  cannot  recover  upon  proof  of  the  breach  of  an  implied 
one.^^  It»has  been  held,  however,  that,  if  plaintiff  declares  on  a  special  contract- 
and  fails  in  his  right  to  recover  on  it,  he  may  recover  on  a  general  count,  if  the 


Pemigewasset  Bank  v.  Brackett,  4  N.  H.  557 ; 
Boyd  V.  Weeks,  2  Den.  (N.  Y.)  321,  43  Am. 
Dec.  749.  Contra,  McMillian  v.  Wallace,  3 
Stew.  (Ala.)  185;  Moore  v.  McNairy,  12  N.  C. 
319.  If  given  at  all  its  function  will  be  to 
reduce  damages.  Pemigewasset  Bank  v.  Brack- 
ett, 4  N.  H.  557 ;  Hutchinson  v.  Hendrick- 
son,  29  N.  J.  L.  180.  See  also  Costar  v.  Da- 
vies,  8  Ark.  213,  46  Am.  Dec,  311. 

Recovery  of  judgment. —  Under  the  general 
issue,  defendant  cannot  shoM^  a  judgment  re- 
covered since  the  commencement  of  the  suit 
upon  the  same  cause  of  action  in  another 
state.  Child  v.  Eureka  Powder  Works,  44 
N.  H.  354. 

.  8.  Alabama. —  Wilkinson  v.  Moseley,  18 
Ala.  288. 

Illinois. —  Menifee  v.  Higgins,  57  111.  50. 

Indiana. — Poerster  v.  Foerster,  10  Ind.  App. 
680,  38  N.  E.  426. 

Kentucky. —  Taylor  v.  Hickman,  Litt.  Sel. 
Cas.  (Ky.)  434. 

New  Hampshire. —  Colburn  v.  Pomeroy,  44 
N.  H.  19. 

Oregon. —  Little  Klamath  Water  Ditch  Co. 
V.  Ream,  27  Oreg.  129,  39  Pae.  998. 

West  Virginia. —  Davisson  v.  Ford,  23 
W.  Va.  617. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  148. 

9.  Bailey  v.  Freeman,  4  Johns.  (N.  Y.) 
280.  See  also  Matthieu  v.  Nixon,  1  McCord 
(S.  C.)  571,  holding  that,  on  a  declaration 
containing  three  counts,  plaintiff  may  give 
evidence  to  either  one. 

10.  Lafferty  v.  Day,  7  Ark.  258. 

As  to  limitation  of  recovery  to  amount  of 
damages  laid  in  the  declaration  see  infra, 
XIV,  c. 

11.  Alabama.— lloTpiper  v.  Eiland,  21  Ala. 
714. 

Connecticut. —  Russell  v.  South  Britain 
Soc,  9  Conn.  508 ;  Shepard  v.  Palmer,  6  Conn. 
95;  Bunnel  v.  Taintor,  5  Conn.  273;  Curley 
V.  Dean,  4  Conn.  259,  10  Am.  Dec.  140;  Ros- 
siter  V.  Marsh,  4  Conn.  196. 

Delaioare. —  Simpson  v.  Warren,  5  Harr. 
(Del.)  371. 

Illinois. —  Reiser  v.  Topping,  72  111.  226; 
Wheeler  v.  Reed,  36  111.  81;  Mastin  v.  Ton- 
cray,  3  111.  216 ;  Reading  v.  Linington,  12  111. 
App.  491. 

Kentucky.- —  Brown  v.  Warner,  2  J.  J. 
Marsh.  (Ky.)  37;  Pringle  V.  Samuel,  1  Bibb 
(Ky.)  172. 

Maine. —  Kidder  v.  Flagg,  28  Me.  477. 
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Maryland. —  Bull  V.  Schuberth,  2  Md.  38; 
Speake  v.  Sheppard,  6  Harr.  &  J.  (Md.)  81; 
Walsh  V.  Gilmor,  3  Harr.  &  J.  (Md.)  383,  6 
Am.  Dec.  502. 

Michigan. —  Rose  v.  Jackson,  40  Mich. 
29. 

Mississippi. —  Fowler  v.  Austin,  1  How. 
(Miss.)  156,  26  Am.  Dec.  701. 

NetD  Hampshire. —  Keyes  v.  Dearborn,  12 
K  H.  52 ;  Drown  v.  Smith,  3  N.  H.  299. 

Ne'io  York. —  Norris  v.  Durham,  9  Cow. 
(N.  Y.)  151;  Hatch  v.  Adams,  8  Cow.  (N.  Y.) 
35;  Crawford  v.  Morrell,  8  Johns.  (N.  Y.) 
253. 

North  Carolina. —  Starnes  v.  Erwin,  32 
N.  C.  226. 

Pennsylvania. —  Anderson  v.  Hayes,  2 
Yeates  (Pa.)  95. 

Tennessee. —  Vance  v.  Jones,  Peck  ( Tenn. ) 
329. 

Texas. —  Gammage  v.  Alexander,  14  Tex. 
414. 

Virginia. —  Harris  v.  Harris,  2  Rand.  (Va.) 
431. 

^¥est  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Rathbone,  1  W.  Va.  87,  88  Am.  Dee.  664. 

England. —  Drewry  v.  Twiss,  4  T.  R.  558. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  149. 

As  to  setting  out  contract  in  declaration 
see  supra,  IX,  A,  3. 

Mistake  in  date. — When  a  plaintiff  declares 
on  a  written  instrument  as  bearing  a  particu- 
lar date,  a  mistake  in  the  date  is  a  fatal  vari- 
ance. Lawson  v.  Townes,  2  Ala.  373;  Drown 
V.  Smith,  3  N".  H.  299. 

Smaller  damages.— ^  It  is  not  a  ground  of 
nonsuit  that  the  evidence  proves  a  smaller 
sum  to  have  been  agreed  upon  between  the 
parties  than  is  stated  in  the  declaration. 
Covington  v.  Lide,  1  Bay  (S.  C.)  158. 

12.  Alleging  breach  of  special,  and  proving 
breach  of  implied,  contract. —  Indiana. — Arm- 
acost  V.  Lindley,  116  Ind.  295,  19  N.  E.  138; 
Bartlett  v.  Pittsburgh,  etc.,  R.  Co.,  94  Ind. 
281;  Jeffersonville,  etc.,  R.  Co.  v.  Worland, 
50  Ind.  339;  Sanders  v.  Hartge,  17  Ind.  App. 
243,  46  N.  E.  604;  Foerster  v.  Foerster,  10 
Ind.  App.  680,  38  N.  E.  426;  Schaffner  v. 
Kober,  2  Ind.  App.  409,  28  N.  E.  871. 

lotva.—  Eyser  v.  Weissgerber,  2  Iowa  463. 

Kentucky^— Yrice  v.  Price,  101  Ky.  28,  19 
Ky.  L.  Rep.  211,  39  S.  W.  429. 

Nebraska. —  Mayer  v.  Ver  Bryck,  46  Nebr. 
221,  64  N.  W.  69i ;  Powder  River  Live  Stock 
Co.  V.  Lamb,  38  Nebr.  339,  56  N.  W.  1019. 


ASSUMPSIT,  ACTION  OF 


[4  Cyc]  357 


case  be  sncli  that,  supposing  there  had  been  no  special  contract,  he  might  have 
recovered  on  a  general  count.^^ 

(ii)  Joint  Promise.  In  a  declaration  against  joint  promisors,  plaintiff  must 
recover  against  all  who  are  served  or  none,  unless  one  sets  up  a  defense  which 
goes  to  his  personal  discharge. So,  where  plaintiffs  sue  jointly,  proof  of  a  liabil- 
ity from  defendant  to  one  plaintiff,  alone,  will  be  rejected,  as  it  does  not  support 
the  cause  of  action  disclosed  in  tlie  declaration.^^ 

e.  In  Consideration.  The  consideration  of  the  promise  must  be  proved  as 
laid  in  the  declaration ;    and,  if  plaintiff  declares  on  two  considerations,  he  must 


Texas. —  Orynski  v.  Menger,  15  Tex,  Civ. 
App.  448,  39  S.  W.  388. 

As  to  recovery  on  common  counts  in  case  of 
express  contract  see  supra,  III,  C,  2. 

Presumption  on  appeal. —  No  assumpsit  can 
be  presumed  to  have  been  proved  on  the  trial 
but  that  which  is  alleged  in  the  declaration. 
Stimpson  v.  Gilchrist,  1  Me.  202. 

13.  Declaring  on  special  contract,  and  re- 
covering on  general  count. — Alahama. — Dar- 
den  V.  James,  48  Ala.  33;  Snedicor  v.  Leach- 
man,  10  Ala.  330. 

Delaivare. —  Shea  v.  Kerr,  1  Pennew.  ( Del. ) 
530,  43  Atl.  843;  Morris  v.  Burton,  4  Harr. 
(Del.)  53;  Porter  v.  Beltzhoover,  2  Harr. 
(Del.)  484. 

Iowa. —  Lorton  v.  Agnew,  Morr.  ( Iowa )  64. 

Maryland. —  Speake  v.  Sheppard,  6  Harr. 
&  J.  (Md.)  81.  See  also  Carter  v.  Tuck,  3 
Gill  (Md:)  248. 

Michigan. —  See  Wyman  v.  Crowley,  33 
Mich.  84.  Compare  Berringer  v.  Cobb,  58 
Mich.  557,  25  N.  W.  491;  Wetmore  v.  Mc- 
Dougall,  32  Mich.  276,  holding  that  if  one 
has  given  evidence  on  a  special  count,  and 
proceeded  all  through  the  trial  until  the  case 
goes  to  the  jury,  he  cannot,  at  the  last  mo- 
ment, abandon  it  and  recover  under  the  com- 
mon counts. 

Mississippi. —  Morrison  v.  Ives,  4  Sm.  &  M. 
(Miss.)  652. 

NeiD  Jersey. —  Perrine  v.  Hankinson,  11 
N.  J.  L.  181. 

Neio  York.—  Robertson  v.  Lynch,  18  Johns. 
(]Sr.  Y. )  451;  Linningdale  v.  Livingston,  10 
Johns.  (N.  Y.)  36:  Richardson  v.  Smith,  8 
Johns.  (K  Y.)  439;  Tuttle  v.  Mayo,  7  Johns. 
(N.  Y.)  132. 

South  Carolina. —  Barnes  v.  Gorman,  9 
Rich.  (S.  C.)  297;  Sinclair  v.  State  Bank,  2 
Strobh.  (S.  C.)  344. 

Tennessee. —  IrAvin  v.  Bell,  1  Overt.  (Tenn. ) 
485. 

England. —  Cooke  v.  Mijnstone,  4  B.  &  P. 
N.  R.  351. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  152. 

14.  Illinois.—  Flake  v.  Carson,  33  111.  518 ; 
Gribbin  v.  Thompson,  28  111.  61;  Fuller  v. 
Robb,  26  111.  246. 

Kentucky. —  Bro-wni  v.  Warner,  2  J.  J. 
Marsh.  (Ky.)  37;  Erwin  v.  Devine,  2  T.  B. 
Men.  (Ky.)  124. 

Maine— Moore  v.  Knowles,  65  Me.  493; 
Cutts  V.  Gordon,  13  Me.  474,  29  Am.  Dec. 
520;  Redington  v.  Farrar,  5  Me.  379. 

Massachuscits. —  Columbian  Mfg.  Co.  v. 
Dutch,  13  Pick.  (Mass.)  125:  ' Tuttle  v. 
Cooper,  10  Pick.  (Mass.)  281;  Woodward  v. 


Newhall,  1  Pick.  (Mass.)  500;  Ward  i;.  John- 
son, 13  Mass.  148. 

New  Hampshire. —  Griffin  v.  Simpson,  45 
N.  H.  18;  Peebles  v.  Rand,  43  N.  'H.  337; 
Bowman  v.  Noyes,  12  N.  H.  302;  Pillsbury 
V.  Cammett,  2  N.  H.  283. 

Neiv  J ersey. — •  Dacosta  v.  Davis,  24  N.  J.  L. 
319. 

New  York. —  Robertson  v.  Smith,  18  Johns. 
(N.  Y.)  459,  9  Am.  Dec.  227;  Hartness  v. 
Thompson,  5  Johns.  (N.  Y.)  160;  Tom  v. 
Goodrich,  2  Johns.  (N.  Y.)  213. 

Pennsylvania. — Williams  v.  McFall,  2  Serg. 
&  R.  (Pa.)  280. 

Vermont. —  Metropolitan  Washing  Mach. 
Co.  V.  Morris,  39  Vt.  393. 

England. —  1  Chitty  PI.  32;  Salmon  v. 
Smith,  1  Saund.  206;  Noke  v.  Ingham,  1 
Wils.  C.  P.  83. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  169. 

Absent  promisors. — Where  it  appears  that 
one  of  several  joint  defendants  resides  with- 
out the  state,  so  that  no  service  can  be  had 
upon  him,  plaintiff  may  discontinue  as  to 
him  and  have  judgment  against  such,  alone, 
as  are  within  the  jurisdiction.  Rand  v.  Nut- 
ter, 56  Me.  339 ;  Tappan  v.  Bruen,  5  Mass. 
193. 

Individual  liability. — A  declaration  contain- 
ing the  common  counts  was  filed  against  two 
defendants  jointly,  and  a  bill  of  particulars 
was  filed  purporting  to  be  an  account  against 
both  defendants  jointly.  On  -the  trial  on  the 
plea  of  non  assumpsit  it  was  proved  that 
only  a  part  of  the  items  were  charges  against 
the  two  defendants  jointly,  and  that  the  other 
items  were  charges  against  one  defendant  in- 
dividually. It  was  held  that  the  judgment 
must  be  against  defendants  on  the  joint  items, 
but  without  judgment  against  the  one  de- 
fendant for  the  individual  items.  Enos  V. 
Stansbury,  18  W.  Va.  477. 

15.  Strickland  v.  Burns,  14  Ala.  511. 

16.  Ala^hama.— Jordan  v.  Roney,  23  Ala. 
758. 

Connecticut. —  Chittenden  v.  Stevenson.  26 
Conn.  442;  Ilendrick  r.  Seely,  6  Conn.  176; 
Curley  v.  Dean,  4  Conn.  259,  10  Am.  Dec. 
140;  Bulkley  V.  Landon,  2  Conn.  404;  Smith 
V.  Barker.  3  Day  (Conn.)  312,  22  Fed.  Cas. 
No.  13,013.' 

Illinois. —  Indianapolis,  etc.,  R.  Co.  v. 
Rhodes,  76  111.  285. 

Kent  lick  I/. —  Carrell  v.  Collins,  2  Bibb  (Kv.) 
429. 

Michigan.— Bromley  v.  Goff,  75  Mich.  213, 
42  N.  W.  810. 

Neio  Hampshire. —  Colburn  r.  Pomeroy,  44 
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aver  and  prove  performance  of  both,  for  the  assumpsit  on  the  part  of  defendant 
is  presumed  to  be  founded  on  both,  taken  together.^^ 

X.  EVIDENCE. 

Plaintiff  must  prove  defendant's  promise  as  charged  in  the  declaration  by  direct 
proof,  oj  show  by  the  evidence  a  state  of  facts  from  which  the  law  will  imply  such 
promise.^^ 

XI.  TRIAL. 

A.  Election  Between  Counts.  Plaintiff  who  has  declared  upon  the  com- 
mon counts  and  also  upon  special  counts  cannot  be  compelled,  on  the  trial,  to 
elect  upon  which  count  he  will  proceed. 

B.  Questions  For  Jury.  The  question  whether  there  is  a  contract,  express 
or  implied,  between  the  parties  is  one  for  the  jury.^ 

C.  Trial  by  Jury.  Defendant  in  an  action  of  assumpsit  is  entitled  to  a  trial 
by  jury,  unless  a  jury  is  waived  in  the  manner  provided  by  statute.^^ 

XII.  VERDICT. 

A  verdict  for  plaintiff  should  assess  the  amount  of  damages  to  which  he  is 
entitled.    A  mere  linding  for  him  is  not  a  sufficient  foundation  for  a  judgment.^^ 


N.  H.  19;  Smith  v.  Wheeler,  29  N.  H.  334; 
Knox  X).  Martin,  8  N.  H.  154;  Benden  v.  Man- 
ning, 2  K  H.  289. 

li^ew  York. —  Stone  v.  Knowlton,  3  Wend. 
(N.  Y.)  374;  Lansing  v.  McKillip,  3  Cai. 
(N.  Y.)  286. 

South  Carolina. —  Brooks  v.  Lowrie,  1  Nott 
&  M.  (S.  C.)  342. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  150. 

As  to  necessity  of  alleging  consideration 
see  supra,  IX,  A,  4. 

Sufficiency  of  proof. — Where  a  promise  to 
pay  money  is  averred  in  the  declaration  to 
have  been  made  for  value  received,  it  will  be 
sufficient  proof  of  a  consideration  to  show  a 
written  promise  to  pay  for  value  received. 
Meyers  v.  Phillips,  72  111.  460. 

17.  Carrell  v.  Collins,  2  Bibb  (Kv.)  429; 
Lansing  v.  McKillip,  3  Cai.  (N.  Y.)  286. 

18.  Wrought  Iron  Bridge  Co.  V.  Highway 
Com'rs,  101  111.  518. 

As  to  necessity  of  contract,  express  or  im- 
plied, see  supra,  II,  B,  1. 

A  request  may  be  proved  by  circumstantial 
evidence.    Hill  v.  Packard,  69  Me.  158. 

Whatever  is  necessary  to  be  alleged  in  a 
special  count  must  be  proved  to  support  a 
common  count  for  the  same  cause  of  action. 
Landrum  v.  Brookshire,  1  Stew.  (Ala.)  252. 

19.  Consolidation  Coal  Co.  v.  Shannon,  34 
Md.  144;  Norris  v.  Durham,  9  Cow.  (N.  Y.) 
151.  See  also  Meserve  v.  Norris,  3  Cush. 
(Mass.)  403,  holding  that,  on  the  trial  of  an 
action  of  assumpsit  containing  the  usual 
money  counts,  a  count  upon  an  account  an- 
nexed, and  a  special  count  upon  a  contract, 
defendant,  after  the  testimony  is  closed  and 
his  counsel  is  arguing,  cannot  reqilire  plain- 
tiff to  elect  a  single  count  upon  which  to  rest 
his  case.  And  see  Garland  v.  Western  Union 
Tel.  Co.,  118  Mich.  369,  76  N.  W.  762,  74  Am. 
St.  Rep.  394,  43  L.  R.  A.  280,  holding  that, 
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where  the  common  counts  are  not  supported 
by  any  evidence  and  the  special  count  is  the 
only  one  relied  on,  it  is  unnecessary  to  com- 
pel the  election  of  counts. 

Waiving  tort. —  Election  between  counts 
need  not  be  required  where,  in  assumpsit  for 
money  obtained  by  defendant  through  fraud, 
the  common  counts  are  joined  to  a  special 
count  waiving  the  tort.  Tregent  v.  Maybee, 
54  Mich.  226,  19  N.  W.  962. 

Where  there  are  different  counts  and  evi- 
dence applicable  to  each,  it  is  not  a  ground 
for  granting  a  new  trial  that  the  court  refused 
to  require  the  jury  to  declare  on  what  count 
or  counts  they  found  their  verdict.  Bulkley 
V.  Andrews,  39  Conn.  523. 

20.  Hill  V.  Hill,  121  Ind.  255,  23  N.  E.  87 ; 
Smith  V.  Denman,  48  Ind.  65 ;  Neale  v.  Engle, 
(Pa.  1886)  7  Atl.  60.  See  also  Feiertag  v. 
Feiertag,  80  Mich.  489,  45  N.  W.  188. 

Amount  of  compensation. —  In  an  action  for 
the  board  of  defendant's  employees,  when 
there  was  no  agreement  how  long  plaintiff 
was  to  furnish  board,  arid  extra  services  were 
rendered  to  them,  the  amount  of  compensation 
is  for  the  jury.  Clowe  v.  Imperial  Pine  Prod- 
uct Co.,  114  N.  C.  304,  19  S.  E.  153. 

Performance  of  special  contract.— The 
question  whether  plaintiff  has  fully  performed 
his  part  so  as  to  enable  him  to  sue  on  the 
common  counts  is  one  of  fact  for  the  jury. 
Shepard  v.  Mills,  173  111.  223,  50  N.  E.  709. 

Presumption  as  to  submission. — Where 
there  are  several  pleas,  and  the  entry  of  judg- 
ment speaks  of  the  "  issue  joined,"  the  ap- 
pellate court  will  presume  that  all  the  issues 
were  submitted  to  the  jury.  Jennings  v.  Cum- 
mings,  9  Port.  (Ala.)  309. 

21.  Farwell  v.  Murray,  104  Cai.  464,  38 
Pac.  199. 

See,  generally.  Juries. 

22;  Knickerbocker,  etc..  Silver  Min.  Co.  v. 
Hall,  3  Nev.  194;  Ames  v.  Sloat,  Wright 
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A  general  verdict  will  be  upheld  where  there  are  several  counts,  if  any  one  of  the 
counts  is  good.^ 

XIII.  JUDGMENT. 

A.  Form  and  Requisites.  Judgment  should  be  for  the  sum  due  as  dam- 
ages, and  not  for  the  debt  and  damages.^ 

B.  By  Default.  In  the  absence  of  special  regulation  by  statute  or  of  estab- 
lished practice  of  court,  a  jury  should  be  called  to  assess  damages  on  default  on  a 
declaration  containing  the  common  counts.^^  Upon  the  assessment  of  damages,  a 
defense  which  goes  to  the  right  of  recovery  cannot  be  made.^^ 


(Ohio)  577.  But  see  Frye  v.  Hinkley,  18  Me. 
320,  wherein  it  is  held  that  the  fact  that  the 
jury  failed  to  assess  damages  on  the  trial  of 
an  issue  on  a  plea  of  misnomer  is  not  ground 
for  setting  aside  the  verdict,  as  the  damages 
may  be  assessed  by  the  court  as  in  case  of  a 
default. 

As  to  aiding  declaration  by  verdict  see  su- 
pra,  IX,  A,  12. 

Alternative  counts. —  In  assumpsit  under 
the  code,  if  plaintiff  declares  in  the  common 
counts  for  money  paid  out  and  expended,  with 
a  prayer  indicating  that  they  are  in  the  alter- 
native, a  finding  for  plaintiff  on  the  first 
count  is  a  finding  against  him  on  the  others. 
Leeke  V.  Hancock,  76  Cal.  127,  17  Pac.  937. 

Findings  by  court. —  A  formal  finding  is  not 
necessary  where  the  whole  matter  is  submit- 
ted by  the  parties  to  the  court.  Smith  v. 
Smith,  Morr.  (Iowa)  300. 

Sufficiency  of  verdict. — A  verdict  "  that  the 
jurors  find  for  plaintiff  and  fix  the  judgment 
at  five  hundred  dollars  in  his  favor  "  is  suffi- 
cient in  substance.  Hartford  F.  Ins.  Co.  v. 
Vanduzor,  49  111.  489. 

Verdict  for  defendant — Where  defendant  in 
assumpsit  pleaded  the  general  issue,  so  much 
of  a  verdict  for  defendant  as  awards  him 
damages  must  be  rejected  as  surplusage. 
Neely  v.  Sensenig,  150  Pa.  St.  520,  24  Atl. 
748. 

23.  Bulkley  v.  Andrews,  39  Conn.  523.  See 
also  Jones  v.  Cooke,  14  N".  C.  104,  holding  that 
where  a  plaintiff  declares  in  two  counts,  and 
the  attention  of  the  jury  is  directed  by  the 
court  to  one  of  them  only,  a  general  verdict 
found  by  them  is  presumed  to  be  on  that 
count. 

Responsiveness  to  issues. —  Under  the  pleas 
of  non  assumpsit,  accord  and  satisfaction,  and 
payment,  a  verdict  that  defendant  did  under- 
take and  promise,  as  alleged  in  the  declara- 
tion, and  assessing  plaintiff's  damages,  cov- 
ers all  the  issues.  Martin  v.  Williams,  7 
Humphr.  ( Tenn. )  220.  See  also  Sapp  v.  Laug- 
liead,  6  Ohio  St.  174;  Carter  v.  Graves,  9 
Yerg.  (Tenn.)  446. 

24.  Jones  v.  Robinson,  8  Ark.  484;  Lyon 
V.  Barney,  2  111.  387. 

As  the  code  has  abolished  the  common-law 
distinction  between  the  actions  of  debt  and 
assumpsit,  the  same  form  of  judgment  may 
be  rendered  in  either  action.  Knapp  v.  Kings- 
bury, 51  Ala.  563. 

Sufficiency  of  judgment. — A  judgment  that 
"  the  said  plaintiff",  have  and  recover  of  the 
said  defendant  herein,  the  sum  of  one  hundred 


and  eight  dollars  and  fifty  cents  debt,  to- 
gether with  his  costs  "  ( Foster  v.  Jared,  12 
111.  451,  456),  or  that  "the  plaintiffs,  have 
and  recover  from  the  said  defendants,  the  sum 
of  three  hundred  and  forty-two  dollars  and 
eighty-seven  cents,  as  aforesaid,  likewise  their 
costs  and  charges  by  them  in  this  behalf  ex- 
pended" (Henrichsen  v.  Mudd,  33  111.  476), 
is  good. 

25.  Porter  v.  Burleson,  38  Ala.  343;  Be- 
ville  V.  Reese,  25  Ala.  451 ;  Langdon  v.  Wil- 
liams, 22  Ala.  681 ;  Phillips  v.  Malone,  Minor 
(Ala.)  110;  Moreland  v.  Ruffin,  Minor  (Ala.) 
18;  Starbuck  v.  Lazenby,  7  Blackf.  (Ind. ) 
268. 

As  to  judgments  by  default,  generally,  see 
Judgments. 

In  Virginia  it  is  necessary,  in  order  to  war- 
rant a  judgment  by  default  without  a  writ 
of  inquiry  upon  the  common  counts,  under 
Va.  Code  (1873),  c.  167,  §  44,  that  defendant 
should  be  served  with  a  copy  of  the  account, 
stating  the  items  of  the  plaintiff's  claim  in 
said  counts.  Burwell  v.  Burgess,  32  Gratt. 
(Va.)  472. 

Default  of  one  defendant. — Where  the  ac- 
tion is  against  several  and  one  of  them  pleads, 
and  the  default  of  the  others  is  entered,  it  is 
error  to  take  final  judgment  against  them  un- 
til the  issue  as  to  the  defendant  who  pleads 
is  disposed  of.  Russell  v.  Hogan,  2  111.  552. 
See  also  Ridgely  v.  Dobson,  3  Watts  &  S.  (Pa.) 
118. 

Entry  of  default. —  It  is  error  to  impanel  a 
jury  and  assess  damages  without  default  first 
taken  and  entered.  Lehr  v.  Vandeveer,  48 
111.  App.  511 ;  Strong  v.  Catlin,  3  Pinn.  (Wis.) 
121,  3  Chandl.  (Wis.)  130. 

26.  New  York  City  Third  Nat.  Bank  v. 
Dorset  Marble  Co.,  58  Vt.  70,  3  Atl.  329.  See 
also  Sweet  v.  McDaniels,  39  Vt.  272,  holding 
that  where  plaintiff  files  a  specification  de- 
scribing certain  promissory  notes,  and  defend- 
ant, without  filing  any  plea,  has  submitted  to 
judgment,  he  cannot,  upon  the  assessment  of 
damages,  be  allowed  to  show  that  the  con- 
sideration of  the  notes  was  money  won  from 
him  at  cards. 

No  evidence  has  been  held  to  be  necessary, 
upon  the  assessment  of  damages  on  default, 
if  the  suit  is  upon  an  instrument  for  a  defi- 
nite sum  of  monev.  Massachusetts  ]\Iut.  L. 
Ins.  Co.  v.  Kellogg!  82  111.  614.  See  also  Har- 
ris r.  Ray,  15  B.  Mon.  (Ky.)  628.  holding 
that,  where  an  account  is  exhibited  and  the 
amount  claimed  is  specifically  alleged  as  due, 
no  proof  is  necessary  to  enable  the  court  to 
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C.  On  DemurreP.  In  like  manner,  it  has  been  held  that,  on  the  overruling 
of  a  demurrer  to  a  declaration  containing  the  common  counts,  final  judgment 
cannot  be  rendered  without  a  writ  of  inquiry  to  ascertain  the  damages.^  It  has 
also  been  held  that  final  judgment  cannot  be  taken,  on  the  overruling  of  a  demur- 
rer to  a  count  of  the  declaration,  if  defendant  has  interposed  a  plea  to  another 
count,  and  the  issue  raised  by  such  plea  has  not  been  disposed  of.^^ 

XIV.  AMOUNT  OF  RECOVERY. 

A.  In  General.  Where  the  nature  of  the  contract  or  agreement  sued  on  fur- 
nishes the  standard  of  assessment  of  damages,  the  jury  cannot  allow  arbitrary 
damages.^^ 

B.  Allowance  of  Interest.  It  has  been  held  that  interest  is  due  after  a 
default  to  pay  upon  demand  made,  or,  if  no  demand  is  made,  from  the  com- 
mencement of  the  suit.^^ 

C.  Limitation  by  Amount  Laid  in  Declaration.  Plaintiflt'  may  recover 
less,^^  but  not  more,^^  damages  than  are  laid  in  the  declaration. 


ASSUMPTION.  The  agreement  of  the  transferee  of  property  to  pay  obliga- 
tions of  the  transferrer  which  are,  chargeable  on  it.^    (Assumption  :  Of  Debts  — 


render  judgment  for  the  amount  claimed  upon 
failure  to  answer.  Compare  Webb  v.  Coonce, 
11  Mo.  9. 

27.  Stanton  v.  Henderson,  1  Ind.  69 ;  Flem- 
ing--?;.  Langton,  1  Str.  532;  Duperoy  v.  John- 
son, 7  T.  R.  473. 

In  Michigan,  on  overruling  a  demurrer  to  a 
declaration  upon  promissory  notes,  it  is  not 
regular  to  give  final  judgment  at  once  for  a 
given  sum  in  damages,  but,  if  the  case  be  not 
a  proper  one  for  pleading  over,  the  correct 
practice  is  to  award  judgment  interlocutory, 
with  a  reference  to  the  clerk  to  assess,  upon 
notice,  the  damages  under  the  statute.  Mason 
V.  Reynolds;  33  Mich.  60. 

28.  Ewing  v.  Codding,  5  Blackf.  (Ind.) 
433. 

Demurrer  to  plea. — Where  defendant  pleads 
both  non  assumpsit  and  a  special  plea  in  bar, 
and  plaintiff  demurs  to  the  special  plea,  final 
judgment  should  not  be  entered  on  overruling 
the  demurrer  to  the  special  plea  without  a 
trial  of  the  issue  raised  by  the  plea  of  non 
assumpsit.  Armstrong  v.  Webster,  30  111. 
333;  Rodgers  i;.  Hunter,  8  Sm.  &  M.  (Miss.) 
640;  Morgantown  Bank  v.  Foster,  35  W.  Va. 
357,  13  S.  E.  996.  See  also  Heyfron  v.  Mis- 
sissippi Union  Bank,  7  Sm.  &  M.  (Miss.)  434. 

29.  Farrand  v.  Bouchell,  Harp.  (S.  C.) 
83.  See  also  Hanna  v.  Pegg,  1  Blackf.  (Ind.) 
181,  holding  that  the  only  special  damages  re- 
coverable on  a  count  for  money  paid  out,  if 
any  are  recoverable  at  all,  is  interest. 

As  to  damages  for  breach  of  contract,  gen- 
erally, see  Damages. 

Nominal  damages. —  If  issue  is  joined  on  a 
plea  of  payment,  and  no  evidence  is  given  at 
the  trial  by  either  party,  plaintiff  is  entitled 
to  nominal  damages.  New- York  Dry  Dock 
•Co.  V.  Mcintosh,  5  Hill  (N.  Y.)  290.  So, 
where  the  declaration  contains  general  counts 
for  work  done  and  a  special  count  on  an  al- 
leged contract  by  defendant  to  pay  plaintiff 
a  stated  sum  for  his  services,  if  plaintiff 
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proves  services  rendered,  but  fails  to  prove 
their  value,  and  fails  to  recover  on  his  special 
count,  he  is  entitled  to  nominal  damages. 
Wyatt  V.  Herring,  90  Mich.  581,  51  N.  W. 
684. 

30.  Barnard  v.  Bartholomew,  22  Pick. 
(Mass.)  291;  Mcllvaine  v.  Wilkins,  12  N.  H. 
474 ;  Mahurin  v.  Bickford,  6  N.  H.  567 ; 
Anonymous,  1  Johns.  (N.  Y.)  315;  Gammell 
V.  Skinner,  2  Gall.  (U.  S.)  45,  9  Fed.  Cas.  No. 
5,210. 

As  to  allowance  of  interest,  generally,  see 
Interest. 

A  special  assumpsit  for  damages  on  a  war- 
ranty of  soundness  is  subject  to  the  rule  gov- 
erning actions  sounding  in  damages,  that  in- 
terest is  not  recoverable,  eo  nomine.  Ancrum 
V.  Sloane,  2  Speers  (S.  C.)  594. 

31.  Lafferty  v.  Day,  7  Ark.  258 ;  Sawyer  v. 
Daniels,  48  111.  269;  Pynchon  v.  Brewster, 
Quincv  (Mass.)  224;  Covington  v.  Lide,  1 
Bay  (S.  C.)  158. 

32.  Illinois. —  Kelley  v.  Chicago  Third  Nat. 
Bank,  64  111.  541. 

Kentucky. —  Baltzell  v.  Hickman,  4  Litt. 
(Ky.)  265. 

Mississippi. —  Geren  v.  Wright,  8  Sm.  &  M. 
(Miss.)  360;  Potter  v.  Prescott,  2  How. 
(Miss.)  686. 

Missouri.— Msiupm  v.  Triplett,  5  Mo.  422. 

Pennsylvania. — Siltzell  v.  Michael,  3  Watts 
&  S.  (Pa.)  329. 

Tennessee. —  Crabb  v.  Nashville  Bank,  6 
Yerg.  (Tenn.)  332. 

See  5  Cent.  Dig.  tit.  "Assumpsit,  Action 
of,"  §  160. 

Remittitur  of  excess.— If  the  jury  find  for 
plaintiff  a  larger  sum  than  the  amount  of 
damages  laid  in  the  declaration,  plaintiff  may 
remit  the  surplus  beyond  such  amount  and 
take  judgment  for  the  balance.  Cahill  v. 
Pintony,  4  Munf .  (Va.)  371. 

1.  Springer  v.  De  Wolf,  93  111.  App.  260, 
263  [quoting  Century  Diet.]. 
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Generally,  see  Frauds,  Statute  of  ;  Guaranty  ;  Novation  ;  By  Purchaser  of 
Land,  see  Yendok  and  Purchaser  ;  Of  Creditor  to  Third  Person,  see  Accord 
and  Satisfaction.  Of  Facts  in  Instructions,  see  Criminal  Law  ;  Trial.  Of 
Mortgage  or  Mortgage  Debt,  see  Mortgages.  Of  Partnership  Liabilities  by 
New  Firm,  see  Partnership.  Of  Pisk  of  Injury  —  Generally,  see  Negligence  ; 
By  Employee,  see  Master  and  Servant.) 

Assurance.  The  legal  evidence  of  the  transfer  of  property;^  insurance,^ 
particularly  life  insurance.^  (See,  generally.  Chattel  Mortgages  ;  Covenants  ; 
Deeds  ;  Insurance  ;  Mortgages  ;  Sales.) 

ASSYTHMENT.  In  Scotch  law,  indemnitication  for  killing,  maiming,  or  laming 
a  person.^ 

A  SUMMO  REMEDIO  AD  INFERIOREM  ACTIONEM  NON  HABETUR  REGRESSUS, 
NEQUE  AUXILIUM.  A  maxim  meaning  "  After  using  the  highest  remedy  there 
can  be  no  recourse  to  an  inferior  action  nor  assistance."  ^ 


2.  State  V.  Farrand,  8  N.  J.  L.  333,  335 
Iciting  2  Bl.  Comm.  294]. 

"  The  terms  ^  conveyance  '  and  *  assurance  ' 
are  used  as  convertible  or  synonymous  by  the 
soundest  and  most  accurate  writers  and 
judges."  State  v.  Farrand,  8  N.  J.  L.  333,  335. 


3.  Bouvier  L.  Diet. 

4.  Burrill  L.  Diet. 

.5.  Burrill  L.  Diet,  [citing  Bell  Diet.;  Er- 
skine  Inst.  bk.  IV,  tit.  4,  §  105;  1  Forbes 
Inst.  bk.  Ill,  pt.  II,  c.  1,  tit.  10]. 
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CROSS-REFERENCES 

For  Matter  Kelatins^  to  : 

Charitable  Institutions,  see  Charities. 
■  Commitment,  Custody,  and  Support  of : 
Insane  Persons,  see  Insane  Peesons. 
Juvenile  Delinquents,  see  Infants. 
Paupers,  see  Poor  Persons. 
Hospitals,  see  Hospitals. 

Municipal  Liability  For  Maintenance  Insane,  see  Municipal  Corporations. 
Soldiers'  Homes,  see  Army  and  jS'ayy. 

I.  DEFINITION. 

"Asylum"  is  defined  as  "a  sanctuary  or  place  of  refuge  and  protection  where 
criminals  and  debtors  found  shelter,  and  from  which  they  could  not  be  taken 
without  sacrilege  ;  ^  an  institution  for  the  protection  and  relief  of  unfortunates."^ 

1.  State  V.  Bacon,  6  Nebr..  286,  291.    See  lums  for  all  those  who  were  pursued  by  offi- 

also  In  re  Stupp,  11  Blatchf.   (U.  S.)   124,  cers  of  justice  or  the  violence  of  their  ene- 

155,  23  Fed.  Cas.  No.  13,562,  holding  that,  in  mies,  and  the  younger  Theodosius,  in  the 

extradition  treaties,  " 'Asylum  '  means  a  place  year  431,  extended  these  privileges  to  all 

where  the  matter  may  not  be  tried."  courts,  gardens,  walks,  and  houses  belonging 

History  of  asylums. — "  Under  the  Mosaic  to  the  church.  In  the  year  631.  the  Synod  of 
Dispensation  cities  of  refuge  were  set  apart  Toledo  extended  the  limits  of  asylums  thirty 
to  which  the  slayer  might  flee  so  that  inno-  paces  from  every  church,  and  this  privilege 
cent  blood  should  not  be  shed,  in  case  the  per-  afterward  prevailed  in  Catholic  countries  ; 
son  was  not  worthy  of  death  —  that  is,  in  and  it  is  said  to  have  been  a  strong  armor  of 
case  the  act  was  accidental  and  not  malicious.  defense  £i,gainst  the  wild  spirit  of  the  middle 
But  among  the  ancients,  outside  of  the  Jews,  ages,  and  not  without  good  consequences  at 
it  seems  that  temples,  statues  to  the  gods,  the  time  when  force  often  prevailed  against 
and  altars  particularly  consecrated  for  such  justice.  But  in  later  periods  of  time  as  other 
purposes,  constituted  such  places  of  refuge  and  better  systems  of  procedure  in  the  ad- 
for  persons  generally,  and  it  was  deemed  an  ministration  of  justice  became  adopted,  asy- 
act  of  impiety  to  remove  forcibly  one  who  lums  were  abolished  in  most  countries." 
had  fled  to  such  an  asylum  for  "protection.  Gantt,  J.,  in  State  v.  Bacon,  6  Nebr.  286,  290 
However,  Tiberius  abolished  all  asylums  ex-  [citing  1  Encyc.  Americana,  439]. 
cept  the  temples  of  Juno  and  ^sculapius.  2.  Wolcott  v.  Holcomb,  97  Mich.  361,  364, 
These  asylums  finally  passed  over  to  the  56  N.  W.  837,  23  L.  R.  A.  215  [quotina  Web- 
Christian  Avorld.  and  under  Constantine  the  ster  Diet.]  ;  State  v.  Bacon,  6  Nebr.  286,  291. 
Great,  all  Christian  Churches  were  made  asy-  Other  definitions  are :  "  Place  of  retreat  or 
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11.  ESTABLISHMENT  AND  MAINTENANCE. 

A.  In  Genepal.  Where  a  commission  is  appointed  by  a  legislature  to  locate 
an  asylum,  they  should  fix  the  site^  and  condemn  land,  but  cannot,  in  the  absence 
of  statutory  authority,*  purchase  at  private  sale.^  If  an  act  for  the  purchase  of 
real  estate  and  erection  of  an  asylum  provides  for  control  by  a  private  corpora- 
tion, such  corporation  has  a  mere  license,  revocable  by  the  state.^ 

B.  Reg^ulations.  The  legislative  authority  may  make  regulations  for  the 
construction  and  maintenance  of  asylums,  public  or  private,  but  these  are  bind- 
ing only  so  far  as  they  are  reasonable,'^  and  institutions  established  by  the 
United  States  are  not  subject  to  control  of  the  state  governments  as  to  inter- 
nal regulations.^  The  trustees  of  an  asylum  may  also  make  reasonable  rules 
to  govern  the  inmates  thereof,  provided  such  rules  are  not  inconsistent 
with  the  constitution  and  laws  of  the  United  States  and  of  the  state  where 
located.^ 

C.  OflBcePS  —  1.  Appointment  and  Removal.  In  case  of  appointment  for  a  fixed 
term  and  until  a  successor  is  qualified,  the  rule  applicable  to  other  officials  applies 
to  those  of  an  asylum,^^  but,  where  the  statute  provides  for  appointment  by  a 
given  authority  and  is  silent  as  to  removal,  the  power  of  removal  is  incident  to 
the  power  of  appointment,  and  the  appointing  authority  may  remove  at  will.^^ 
"Where  an  officer  is  removable  by  trustees  only  for  stated  causes,  the  responsibility 
rests  with  them,  and  the  courts  cannot  set  aside  a  judgment  which  appears  to  be 
within  the  causes  for  removal  established  by  statute.^^ 

2.  Powers.  Officers  may  disburse  moneys  appropriated  for  the  improvement 
of  the  grounds  or  buildings  of  an  asylum,  and  may  exercise  their  discretion  as  to 


shelter."  Lawrence  v.  Leidigh,  58  Kan.  594, 
598,  50  Pac.  600,  62  Am.  St.  Rep.  631. 

''A  refuge;  sanctuary;  a  charitable  institu- 
tion." Cromie  v.  Louisville  Orphans'  Home 
Soc,  3  Bush  (Ky.)  365,  391. 

Asylums  may  be  either  public  or  private, 
but  mere  incidental  profit,  from  an  .asylum 
founded,  under  a  statute,  by  certain  parishes, 
arising  from  the  board  of  outsiders  or  from 
the  labor  of  inmates  and  employees,  does  not 
make  the  institution  any  less  a  public  asy- 
lum. Reg.  V.  Fulbourn,  6  B.  &  S.  451,  11  Jur. 
N.  S.  620,  34  L.  J.  M.  C.  106,  12  L.  T.  Rep. 
N.  S.  344,  13  Wkly.  Rep.  713,  118  E.  C.  L. 
451.  An  asylum  established  under  state  au- 
thority by  a  county,  though  a  public  institu- 
tion, is  not  a  state  institution  within  the 
meaning  of  the  Ohio  constitution.  Chalfant 
V.  State,  37  Ohio  St.  60. 

Denomination  as  "  asylum "  not  essential. 
—  That  is  to  be  classified  as  an  asylum  which 
is  so  used,  even  though  not  so  denominated. 
Reg.  V.  Bishop,  5  Q.  B.  D.  259,  14  Cox  C.  C. 
404,  44  J.  P.  330,  49  L.^J.  M.  C.  45,  42  L.  T. 
Rep.  N.  S.  240,  28  Wkly.  Rep.  475  (so  hold- 
ing where  a  private  person  took  insane  per- 
sons into  her  house,  not  believing  them  to  be 
such);  Reg.  v.  Shaw,  11  Cox  C.  C.  109,  37 
L.  J.  M.  C.  112,  18  L.  T.  Rep.  N.  S.  583,  16 
Wkly.  Rep.  913  (so  holding  where  a  person 
actually  insane  was  delivered  to  a  physician 
as  an  invalid  and  not  as  insane,  and  the  physi- 
cian was  held  liable  for  keeping  an  unlicensed 
asylum ) . 

3.  Until  the  precise  tract  or  parcel  of 
ground  is  selected  upon  which  the  asylum 
should  be  located,  the  location  is  incomplete 


and  the  commission  has  power  to  reconsider 
any  partial  or  tentative  action  which  it  has 
taken  upon  the  subject.  State  v.  Bondy,  66 
Minn.  240,  68  N.  W.  1075. 

4.  Power  to  reject  bids. —  The  commis- 
sioners to  erect  an  asylum,  authorized  to 
adopt  and  reject  bids  which  are  not  reason- 
able and  satisfactory,  but  directed  to  take  the 
lowest  responsible  bid,  may  be  compelled  to 
act  by  mandamus;  but,  in  determining  what 
is  the  lowest  responsible  bid,  they  act  judi- 
cially and,  therefore,  their  decision  cannot 
be  controlled  by  mandamus.  Hoole  v.  Kin- 
kead,  16  Nev.  217. 

5.  Hornaday  v.  State,  62  Kan.  822,  62  Pac. 
329. 

6.  Home  For  Friendless  Soc.  v.  State,  58 
Nebr.  447,  78  N.  W.  726. 

7.  Ex  p.  Whitwell,  98  Cal.  73,  32  Pac.  870, 
35  Am.  St.  Rep.  152,  19  L.  R.  A.  727,  hold- 
ing that  it  is  unreasonable  to  require  that 
the  grounds  should  be  surrounded  by  high  and 
thick  walls,  that  the  building  should  be  fire- 
proof, and  that  each  class  of  patients  should 
have  separate  buildings. 

8.  So  of  the  state  law  forbidding  the  use 
of  oleomargarin.  Ohio  v.  Thomas.  173  U.  S. 
276,  19  S.  Ct.  453,  43  L.  ed.  699. 

9.  People  V.  Sailors'  Snug  Harbor,  54  Barb. 
(N.  Y.)  532,  5  Abb.  Pr.  N.  S.  (N.  Y.)  119. 

10.  People  V.  Langdon,  8  Cal.  1 ;  People  V. 
Reid,  0  Cal.  288. 

11.  Littleton  r.  Board  Infirmarv  Directors, 
18  Ohio  Cir.  Ct.  891  (so  holding  of  a  board  of 
directors)  ;  Keenan  v.  Perry,  24  Tex.  253  (so 
holding  of  the  governor). 

12.  People      Higgins,  15  111.  110. 
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the  nature  and  character  of  such  improvements,^^  and  may  secure  expert  assist- 
ants.^* They  may  also  be  given  the  right  prima  facie  to  determine  to  v^^hat 
county  an  insane  person  shall  be  charged. They  have  no  authority,  however,  to 
borrow  money  without  express  sanction,  and  will  be  personally  liable  for  money 
received  by  them  and  used  otherwise  than  in  regular  ways.^^  Nor  does  power 
given  to  a  committee  of :  visitation  to  examine  witnesses  under  oath  carry 
the  power  to  commit  for  contempt.^'^  The  regular  authorities  will  be  pre- 
sumed to  retain  their  power  excepts  in  so  far  as  those  powers  are  expressly, 
withdrawn.^^ 

D.  Maintenance  —  l.  Right  to  Government  Aid.  It  has  been  held  that  a 
corporation  organized  to  maintain  a  charitable  asylum,  over  which  the  state  has 
no  control,  cannot  receive  moneys  from  the  state  or  any  municipal  corporation 
for  the  care  of  inebriates  who  might  otherwise  be  sent  to  the  bridewell,  where  the 
constitution  forbids  donations  by  municipal  corporations  to  private  corpora- 
tions ;  and  that  a  constitutional  provision  forbidding  the  payment  of  money  to 
any  institution  controlled  by  sectarian  authority  was  violated  by  an  act  providing 
for  the  commitment  of  dependent  girls  to  a  corporation,  and  the  payment  of 
their  tuition  bills  by  tlie  county,  where  such  corporation  was  actually  a  school 
controlled  by  a  certain  churcli.^*^  So,  the  state  constitution,  providing  for  dis- 
tribution of  certain  moneys  belonging  to  the  school  fund  among  the  common 
schools,  forbade  any  payments  therefrom  to  any  private  asylums  ;  but  funds  raised 
by  taxation  for  school  purposes  might  be  so  distributed,^^  provided  the  asylum 
had  complied  with  the  regulations  relating  to  public  schools.^^  On  the  other 
hand,  it  has  been  held  by  numerous  authorities  that  constitutional  provisions  for- 
bidding the  payment  of  money  to  private  corporations  of  sectarian  character  are 
not' violated  by  payments  on  account  of  children  committed  to  individual  schools, 
or  for  patients  sent  to  private  hospitals,  or  the  like,  since  such  payments  are  to  be 
considered  simply  as  payments  for  services  rendered.^ 

2.  Warrants  —  How'^Drawn.  Where  the  statute  allows  the  auditor  of  state  to 
issue  warrants  for  only  the  amount  of  debts  and  liabilities  existing,  a  warrant  can 
legally  be  issued  only  after  the  expense  or  liability  is  actually  incurred ;  but,  in 
case  of  some  special  provision,  the  auditor  should  draw  his  warrant  for  the  whole 
appropriation,  and  need  not  take  any  responsibility  as  to  payments.^  If  the 
appropriation  is  to  be  diminished  by  an  unexpended  balance,  the  auditor  may 
determine  by  any  means,  either  by  reports  of  officers  or  otherwise,  what  the  bal- 


ls. Milwaukee  County  v.  Paul,  59  Wis.  341, 
18  N.  W.  321. 

14.  Shipman  v.  State,  43  Wis.  377. 

15.  State  V.  Dodge  County,  56  Wis.  79,  13 
N.  W.  680,  though  it  seems  doubtful  whether 
it  would  be  constitutional  to  refuse  an  ulti- 
mate appeal  to  the  courts. 

16.  State  V.  Mills,  55  Wis.  229,  12  N.  W. 
359. 

17.  Brown  v.  Davidson,  59  Iowa  461,  13 
N.  W.  442. 

18.  So,  where  a  statute  provided  that  the 
state  board  of  commissioners  should  have 
charge  of  the  expenditure  for  an  additional 
building  on  the  ground  of  the  existing  asy- 
lum, it  was  held  that  the  regular  board  re- 
tained power  to  determine  the  location  of 
such  building.  Long  v.  Central  Kentucky  Lu- 
natic Asylum,  9  Ky.  L.  Rep.  699,  6  S.  W. 
335. 

19.  Chicago  Washingtonian  Home  v.  Chi- 
cago, 157  111.  414,  41  N.  E.  893,  29  L.  R.  A. 
798. 


20.  Cook  County  v.  Chicago  Industrial 
School,  125  111.  540,  18  N.  E.  183,  8  Am. 
St.  Rep.  386,  1  L.  R.  A.  437. 

21.  St.  Patrick's  Orphan  Asylum  v.  Board 
of  Education,  34  How.  Pr."  (N.  Y.)  227. 

22.  People  v.  Glowacki,  2  Thomps.  &  C. 
(N.  Y.)  436. 

23.  Delaware. — State  v.  New  Castle  County 
Levy  Ct.,  1  Pennew.  (Del.)  597,  43  Atl. 
522. 

District  of  Columbia. — Roberts  v.  Bradfield, 
12  App.  Cas.  (D.  C.)  453. 

Illinois. —  Millard  v.  Board  of  Education, 
121  111.  297,  10  N.  E.  669. 

Nevada.—  State  v.  Hallock,  16  Nev.  373. 

South  Dakota. —  Dakota  Synod  v.  State,'  2 
S.  D.  366,  50  N.  W.  632,  14  L.  R.  A.  418. 

24.  Tandy  v.  Norman,  ,16  Ky.  L.  Rep.  290, 
27  S.  W.  861; 

25.  State  v.  State  Auditor,  46  Mo.  326. 

26.  Norman  v.  Central  Kentucky  Lunatic 
Asylum,  92  Ky.  10,  13  Ky.  L.  Rep.  310,  17 
S.  W.  150. 


[II,  C,  2] 


ASYLUMS— AT 
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III.  STATUS  OF  INMATES.2^ 

A.  In  General.  It  has  been  held  that  admission  to  an  asjhim  does  not  create 
any  vahiable  vested  right,  and  that  a  person  so  admitted  may  be  expelled  on  the 
ground  of  insubordination  without  notice  or  hearing,^^  but,  where  the  right  of 
entry  is  made  dependent  upon  residence,  it  depends  upon  residence  at  the  time 
of  commitment,  and  a  child  duly  committed  cannot  be  discharged  merely  because 
his  parents  remove  from  the  state.^^ 

B.  When  Voluntarily  Entered.  In  case  of  a  voluntary  entry  to  an  asylum, 
on  a  written  agreement  to  remain  for  a  year,  it  has  been  held  that  no  man  could, 
by  agreement,  lose  his  liberty,  and  that  the  managers  of  an  asylum  could  not 
compel  compliance  with  the  agreement.^*^ 

IV.  LIABILITIES. 

An  asylum  is  an  agency  of  the  state,  and  may  be  sued  with  the  consent  of 
the  legislature,  express  or  implied.^^  It  is  liable  for  agreements  of  officers  strictly 
within  the  authority  given,  and  for  work  actually  done  under  contract,  but  not 
otherwise,^^  and  for  trespasses  on  property.^^  It  is  not  liable  for  personal 
injuries  inflicted  through  the  misconduct  of  an  employee.^ 


At.  a  word  of  somewhat  indefinite  meaning,^  whose  significance  is 
generally  controlled  by  the  context  and  attending  circumstances  denoting  the 
precise  sense  in  which  it  is  used.^    Used  in  reference  to  place  it  often  means  "  in  "  ^ 


27.  Right  of  inmates  to  vote,  see  Elec- 
tions. 

28.  Tuck  V.  Board  Directors  Industrial 
Home,  106  Cal.  216,  39  Pae.  607.  But  see 
People  V.  Sailors'  Snug  Harbor,  54  Barb. 
(K  Y.)  532,  5  Abb.  Pr.  N.  S.  (N.  Y.)  119, 
holding  that  accused  should  have  notice  and 
an  opportunity  to  be  heard,  and  that  the 
courts  may  review  the  finding. 

29.  Opinion  of  Judges,  4  E.  I.  587. 

30.  Matter  of  Baker,  29  How.  Pr.  (N.  Y.) 
485. 

31.  St.  Paul,  etc.,  R.  Co.  v.  Brown,  24  Minn. 
517 ;  Maia  v.  Eastern  State  Hospital,  97  Va. 
507,  34  S.  E.  617,  47  L.  E.  A.  577. 

32.  Shipman  v.  State,  42  Wis.  377. 

33.  Hauns  v.  Central  Kentucky  Lunatic 
Asylum,  103  Ky.  562,  20  Ky.  L.  Rep.  246,  45 
S.  W.  890,  but,  though  its  property  may  be 
sold  on  execution,  it  is  doubtful  whether  the 
sale  would  be  good  as  to  articles  essential  to 
the  operation  of  the  asylum  and  the  comfort 
of  the  inmates  thereof. 

34.  Maia  \y.  Eastern  State  Hospital,  97  Va. 
507,  34  S.  E.  617,  47  L.  R.  A.  577. 

1.  People  V.  Blandin-g,  63  Cal.  333,  339; 
Minter  v.  State,  104  Ga.  743,  753,  30  S.  E.  989. 

2.  Williams  v.  Ft.  Worth,  etc.,  R.  Co.,  82 
Tex:  553,  559,  18  S.  W.  206. 

3.  Arkansas. —  Graham  v.  State,  1  Ark. 
171,  181. 

California. — ^People  v.  Blanding,  63  Cal. 
333,  339  [quoting  Webster  Diet.l. 

Georgia. —  Minter  v.  State,  104  Ga.  743, 
753.  30  S.  E.  989. 

Illinois.—  Hurley  v.  Marsh,  2  111.  329,  330. 

Louisiana. —  State  v.  Nolan,  8  Rob.  (La.) 
513,  517. 


Mame.— Kaler  v.  Tufts,  81  Me.  63,  65,  16 
Atl.  336. 

Mississippi. —  Harris  v.  State,  72  Miss.  960, 
18  So.  387,  33  L.  R.  A.  85. 

Neiv  York. —  Mohawk  Bridge  Co.  v.  Utica, 
etc.,  R.  Co.,  6  Paige  (N.  Y.)  554,  562. 

Teoeas. —  Williams  v.  Ft.  Worth,  etc.,  R. 
Co.,  82  Tex.  553,  559,  18  S.  W.  206;  Augus- 
tine V.  State,  20  Tex.  450 ;  Blackwell  v.  State, 
30  Tex.  App,  416,  418,  17  S.  W.  1061. 

Canada. —  Holmes  v.  Goderich,  36  Can.  L.  J. 
422,  423. 

Compare  Hilgers  v.  Quinney,  51  Wis.  62,  8 
N.  W.  17,  holding  that  an  affidavit  of  posting 
notices  "  at "  certain  public  places  did  not 
show  a  sufficient  posting  "  in  "  such  places. 

"With  the  names  of  cities  and  towns  the. 
use  of  '  at '  or  '  in '  depends  not  chiefly  upon 
the  size  of  the  place,  but  upon  the  point  of 
view;  when  we  think  merely  of  the  local  or 
geographical  point,  we  use  '  at ' ;  when  we 
think  of  inclusive  space,  we  employ  '  in ' ; 
as,  we  arrived  '  at '  Liverpool;  there  are  a  few 
rich  men  '  in  '  this  village."  Standard  Diet. 
[quoted  in  Rogers  v.  Gallowav  Female  Col- 
lege, 64  Ark.  627,  632,  44  S.  W.  454,  39 
L.  R.  A.  636].  Compare  Century  Did. 
[quoted  in  Rogers  v.  Gallowav  Female  Col- 
lege, 64  Ark.  ^627,  632,  44  S.  W.  454,  39 
L.  R.  A.  6361,  where  it  is  said  that  the  prepo- 
sition "  at "  denotes  usually  a  place  con- 
ceived of  as  a  mere  point:  ...  so,  with 
names  of  towns,  as.  '  at  '  Stratford.  '  at '  Lex- 
ington :  .  .  .  but  if  the  city  is  of  great  size, 
'  in  '  is  commonly  used,  as  '  in  '  London:  .  .  . 
unless,  again,  flie  city  is  conceived  of  as  a 
mere  geographical  point,  as,  our  financial  in- 
terests center  '  at '  New  York." 

[iv] 
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AT— AT  LEAST 


or  "within;"*  bat  its  primary  idea  is  "nearness"^  or  "proximity,"^  and  it  is 
commonly  used  as  the  equivalent  of  "near"'^  or  "  about."  ^  With  reference 
to  time  it  denotes  "  simiiltaneousness "  as  distinguished  from  "subsequence" 
or  "  priority."  ^ 

AT  AND  FROM.    See  Marine  Insurance. 

Atheist.  One  who  disbelieves  in  the  existence  of  a  God  Who  is  the  reward er 
of  truth;  and  the  avenger  of  falsehood  ;  one  who  owns  no  religion.^^  (Atheist : 
Competency  as  —  Juror,  see  Juries  Public  Officer,  see  Officers  ;  Witness,^^  see 
Witnesses.    Oath  of,  see  Oaths  and  Affirmations.) 

Atlantic  ocean.  That  branch  of  the  general  ocean  which  separates  the 
continents  of  Europe  and  Africa  from  America.^^ 

At  large.  Not  limited  to  any  particular  matter,  point,  or  question  ;  not 
under  physical  restraint.^*    (See,  generally,  Animals.) 

At  law.    According  to  law ;  by,  for,  or  in  law.^^ 

AT  LEAST.  In  the  smallest  or  lowest  degree ;  at  the  lowest  estimate,  or  at 
the  smallest  concession  or  claim ;  at  the  smallest  number.^^ 


4.  Minter  v.  State,  104  Ga.  743,  753,  30 
S.  E.  989;  Mohawk  Bridge  Co.  Utica,  etc., 
R.  Co.,  6  Paige  (N.  Y.)  554,  562 ;  Williams 
V.  Ft.  Worth,  etc.,  R.  Co.,  82  Tex.  553,  559, 
18  S.  W.  206 ;  Homer  v.  Homer,  8  Ch.  D.  758, 
764,  47  L.  J.  Ch.  635,  39  L.  T.  Rep.  N.  S.  3, 
27  Wkly.  Rep.  101. 

It  more  generally  means  "within"  than 
"  without,"  in  consequence  of  its  idea  of  near- 
ness, although  it  is  sometimes  used  to  denote 
exclusion  rather  than  inclusion.  Knoxville, 
etc.,  R.  Co.  V.  Beeler,  90  Tenn.  548,  553,  18 
S.  W.  391;  Chesapeake,  etc..  Canal  Co.  v.  Key, 
3  Cranch  C.  C.  (U.  S.)  599,  606.  5  Fed.  Cas. 
No.  2,649. 

5.  Webster  Diet,  [quoted  in  O'Conner  v. 
Nadel,  117  Ala.  595,  598,  23  So.  532;  Ray  v. 
State,  50  Ala.  172,  173;  Rogers  v.  Galloway 
Female  College,  64  Ark.  627.  632,  44  S,  W. 
454,  39  L.  R.  A.  636;  Minter  v.  State,  104 
Ga.  743,  753,  30  S.  E.  989 ;  West  Chicago  St. 
R.  Co.  V.  Manning,  70  111.  App.  239,  242; 
Bartlett  v.  Jenkins,  22  N.  H.  53,  63;  Wil- 
liams V.  Ft.  Worth,  etc..  R.  Co.,  82  Tex.  553, 
559,  18  S.  W.  206]  ;  State  v.  Camden,  38 
N.  J.  L.  299,  302;  Knoxville,  etc.,  R.  Co.  v. 
Beeler.  90  Tenn.  548,  553.  18  S.  W.  391 ;  Kibbe 
V.  Benson.  17  Wall.  (U.  S.)  624,  21  L.  ed. 
741.  See  also  Richardson  Eng.  Diet,  [quoted 
in  Minter  v.  State,  104  Ga.  743,  7o3,  30  S.  E. 
989;  Bartlett  v.  Jenkins,  22  N.  H.  53, 
631. 

6.  Georgia. —  Minter  v.  State,  104  Ga.  743, 
753,  30  S.  E.  989  [quoting  Richardson  Eng. 
Diet.]. 

Illinois. —  West  Chicago  St.  R.  Co.  V.  Man- 
ning, 70  111.  App.  239.  242. 

N ew  Hampshire. —  Bartlett  v.  Jenkins,  22 
N.  H.  53,  63  [quoting  Richardson  Eng.  Diet.]. 

Texas. —  Williams  r.  Ft.  Worth,  etc.,  R. 
Co.,  82  Tex.  553,  559,  18  S.  W.  206. 

Canada. — Holmes  v.  Goderich,  36  Can.  L.  J, 
422,  423. 

7.  California. —  People  v.  Blanding,  63  Cal. 
.  333,  339  [quoting  Webster  Diet.].  ' 

Georgia. —  Minter  v.  State,  104  Ga.  743, 
753,  30  S.  E.  989  [citing  Webster  Diet.]. 

Illinois.— Unrlej  v.  Marsh,  2  111.  329,  330; 
West  Chicago  St.  R.  Co.  v.  Manning,  70  111. 


App.  239,  242  [citing  Century  Diet. ;  Webster 
Diet.]. 

Maine. —  State  v.  Old  Town  Bridge  Corp., 
85  Me.  17,  28,  26  Atl.  947. 

New  Hampshire. —  Bartlett  v.  Jenkins,  22 
N.  H.  53,  63. 

ISfeiD  Jersey. —  State  v.  Camden,  38  N.  J.  L. 
299,  302. 

England. —  See  Price  v.  Bala,  etc.,  R.  Co., 
50  L.  T.  Rep.  N.  S.  787. 

8.  West  Chicago  St.  R.  Co.  v.  Manning,  70 
111.  App.  239,  242  [citing  Century  Diet.; 
Webster  Diet.]. 

9.  People  V.  Blanding.  63  Cal.  333,  339; 
Farwell  v.  Rogers,  4  Cush.  (Mass.)  460,  463. 
But  see  Annan  t\  Baker,  49  N.  H.  161,  171, 
holding  that  "  'At '  the  end  of  the  year, 
means  '  after '  the  expiration  of  the  year,  and 
not  at  any  hour,  minute,  or  instant  before  the 
end  of  the  year."  To  same  effect  see  Rogers  v. 
Burr,  97  Ga.  10,  25  S.  E.  339 ;  In  re  Railway 
Sleepers  Supply  Co.,  29  Ch.  D.  204,  206,  54 
L.  J.  Ch.  720,  52  L.  T.  Rep.  K  S.  731,  33 
Wkly.  Rep.  595. 

10.  Com.  V.  Hills,  10  Cush.  (Mass.)  530, 
532;  Gibson  v.  American  Mut.  L.  Ins.  Co.,  37 
N.  Y.  580,  584,  5  Transcr.  App.  (N.  Y.) 
261. 

11.  Hale  V.  Everett,  53  N.  H.  9,  54,  16  Am. 
Rep.  82  [citing  Robbins  Religions  of  All  Na- 
tions, p.  6]. 

12.  Collateral  attack  of  atheist's  affidavit 
see  Affidavits,  2  Cyc.  5,  note  7. 

13.  The  Orient,  4  Woods  (U.  S.)  255,  16 
Fed.  916,  920  [citing  American  Encyc;  Cham- 
bers Encyc], 

14.  Burrill  L.  Diet. 

15.  Burrill  L.  Diet. 

The  words  signify  not  "  merely  a  legal  tri- 
bunal, as  distinguished  from  an  equitable 
jurisdiction,  but  generally,  our  system  of 
jurisprudence,  whether  legal  or  equitable."^ 
Fleming  v.  Burgin,  37  N.  C.  584,  590. 

16.  Hoffman  v.  Clark  County.  61  Wis.  5,  7, 
20  N.  W.  376  [quoting  Imp.  Diet.;  Webster 
Diet,;  Worcester  Diet.]. 

Imply  that  quantity  may  be  more. —  While 
the  use  of  the  words  "  at  least "  expresses 
the  idea  that  the  quantity  shall  not  be  less 


AT  ONCE— ATTACHE 
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At  once.  At  one  and  the  same  time ;  promptly ;  forthwith ;  within  a 
reasonable  time.^^ 

ATS.    See  Ad  Sectam. 

At  sea.    See  Marine  Insurance. 

Attach.  To  take  or  apprehend  by  commandment  of  a  writ  or  precept  com- 
monly called  an  attachment ;  ^  to  take  or  touch  ;  to  tie  or  fasten  ;  to  bind  ;  to 
connect  with.^ 

Attach^,  a  person  attached  to  a  foreign  legation.^  (See,  generally. 
Ambassadors  and  Consuls.) 


than  a  given  measure  in  any  event,  it  dis- 
tinctly implies  that  it  may  be  more.  Roberts 
X).  Wileock,  8  Watts  &  S.  (Pa.)  464,  470. 
But  see  Warren  Mfg.  Co.  v.  Hoffman,  62  Md. 
165,  170,  wherein  it  was  held  clear  that  the 
words  were  used  as  equivalent  to  "  at  most " 
or  "  not  to  exceed." 

17.  Platter  v.  Green,  26  Kan.  252,  268. 

18.  Lewis  V.  Hojer,  16  K  Y.  Suppl.  584, 
536,  41  N.  Y.  St.  617. 

19.  Reg.  j;.  Rogers,  3  Q.  B.  D.  28,  33. 

20.  Burrill  L.  Diet.  See,  generally.  At- 
tachment, 


21.  Hollister  v.  Goodale,  8  Conn.  332,  334, 
21  Am.  Dec.  674  [quoted  in  Buckeye  Pipe 
Line  Co.  v.  Fee,  62  Ohio  St.  543,  557,  57  N.  E. 
446,  78  Am.  St.  Rep.  743;  Pennsylvania  R. 
Co.  V.  Pennock,  51  Pa.  St.  244,  253],  wherein 
the  word  is  said  to  be  "  derived  remotely 
from  the  Latin  term  attingo,  and  more  imme- 
diately from  the  French  attacher." 

22.  Com.  V.  Dumbauld,  97  Pa.  St.  293,  303 
[quoting  Webster  Diet.]. 

23.  Albin  v.  West  Branch,  58  Iowa  77,  80, 
12  N.  W.  134. 

24.  Burrill  L.  Diet. 


ATTACHMENT 


Edited  by  Roger  Foster* 

i.^  definition,  395 

II.  Nature  and  Purpose  of  remedy,  395 

A.  Nature,  395 

1.  In  General,  395 

2.  In  Rem  or  In  Personam,  397 

3.  Original  or  Auxiliary  Process,  398 

4.  Construction  of  Statutes,  400 

a.  In  General^  400 

b.  liberal  Construction  Provided  hy  Statute,  401 

c.  Conflict  of  laws,  402 

d.  Retrospective  Operation  of  Statutes,  402 

e.  Effect  of  Repeal  on  Pending  Proceedings,  402 

f.  Construction  of  State  Statutes  hy  Federal  Courts,  402 

B.  Purpose,  403 

C.  Attachment  and  Arrest  as  Concurrent  Remedies,  404 

III.  IN  WHOSE  FAVOR  AVAILABLE,  405 

K.  In  General,  405 

B.  Foreigners  and  Non- Residents,  406 

C.  Debtor  Against  Himself,  407 

IV.  AGAINST  Whom  available,  407 

A.  In  General,  407 

B.  Women,  408 

C.  loint  Debtors  or  Co- Defendants,  408 

1.  In  General,  408 

2.  Fffect  of  Solvency  of  Co-Debtor,  408 

D.  Persons  Under  Disability,  408 

1.  Infants,  408 

2.  lunatics,  409 

E.  Persons  in  Fiduciary  Capacity,  409 

1.  Executors  and  Administrators,  409 

2.  Guardians,  409 

3.  Trustees,  410 

V.  GROUNDS  OF  ATTACHMENT,  410 

A.  In  General,  410 

B.  Absconding,  Absence,  and  Concealment,  411 

1.  Ii  General,  411 

2.  WJiat  Constitutes,  411 

C.  Death  of  Non  -Resident  Debtor  leaving  Property  in  State,  413 

D.  Demand  Not  Otherwise  Secured,  413 

E.  Failure  to  Pay  For  labor  on  Performance,  413 
r.  Failure  to  Pay  on  Delivery,  413 

G.  Fraud  in  Inciirring  liability,  414 

1.  In  General,  414 

2.  What  Constitutes  Frauds  414 


*  Lecturer  on  Federal  Jurisprudence  at  the  Law  School  of  Yale  University,  and  author  of  "A  Treatise  on 
Federal  Practice  in  Civil  Causes,"  "Commentaries  on  the.  Constitution  of  the  United  States,"  "Federal 
Judiciary  Acts,"  etc. 
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a.  In  General^  414 

b.  False  Representations^  415 

(i)  In  General,  415 
(ii)  As  to  Financial  Condition,  416 
H.  Fraudulent  Transfer  and  Disjposition  of  Property,  416 

1.  In  General,  416 

2.  What  Constitutes  Transfer,  417 

3.  Intent,  Motive,  or  Purpose,  418 

a.  Generally,  418 

b.  Proof  of  Intent,  420 

(i)  In  General,  420 

(ii)  As  Affected  hy  Mode  of  Transfer,  421 

(a)  Assignment,  421 

(b)  Mortgage,  422 

(c)  Sale,  423 

(ill)  As  Affected  hy  Person  of  Transferee,  424 

(a)  Creditor,  424 

(b)  Relative,  426 

(iv)  As  Affected  hy  Property  Transferred,  426 
I.  Insufficient  Property  in  State  to  Satisfy  Demand,  426 
J .  Intent  to  Dispose  of  Property  Fraudulently,  428 

1.  In  General,  428 

2.  What  Constitutes  Being     Ahouf^  to   Dispose  of  Prop- 

erty, 428 

3.  Fraudulent  Intent,  428 

a.  Generally,  428 

b.  Proof  of  Intent,  428 

(i)  In  General,  428 
(ii)  Threatened  Assignment,  429 
K.  liability  Criminally  Incurred,  430 
L,  N on -Residence,  430 

1.  When  Ground  For  Attachment,  430 

a.  General,  430 

b.  7?^  (7(^5^      e/om^  Debtors,  431 

2.  TrA(^^  Constitutes,  432 

a.  General,  432 

(i)  "  Residence  "  Defined,  432 

(ii)  "  Residence  "        "  Domicile  "  Distinguished,  432 
(ill)  "  Place  of  Business  "         '"''Actual  Residence  " 
Distinguished,  432 

b.  Effect  of  Absence  on  Question  of  Residence,  433 

(i)  Prolonged,  433 
(ii)  TfA6?^  Temporary,  433 

3.  Changing  Residence,  434 

a.  losing,  434 
'b.  Acquiring,  435 
M.  Overdue  Instruments  For  Direct  Payment  of  Money,  or  Book- 
Account^  435 
N.  Refusal  to  Pay  or  Secure  Debt,  435 
O.  Removal  and  Concealment  of  Property,  436 

1.  General,  436 

2.  TfA<^^  Constitiites  Removal,  436 

a.  Actual,  436 

b.  Intended,  437 

3.  TrA(2^  Constitutes  Concealment,  437 

P.  Return  of  "  iVc>^  Found "  ?7^^?;^  Ordinary  Process,  438 
[24] 
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VI.  ON  WHAT  DEMANDS  REMEDY  LIES,  439 

A.  In  General^  439 

1.  Only  Where  Authorized  hy  Statute,  439 

2.  Joining  Causes  Not  Authorizing  With  Causes  Authorizing 

Attachment,  440 

B.  Demands  Arising  Ex  Contractu,  440 

1.  Exjpress  Contracts,  440 

a.  In  General,  440  . 

b.  Breach  of  Promise  of  Marriage,  442 

c.  Contracts  Made  or  PoAjahle  Within  or  Outside  State,  442 

2.  Im/plied  Contracts,  442 

a.  In  General,  4A% 

b.  Judgments,  444 

3.  Necessity  For  Demand  to  Be  Liquidated,  444 

C.  Demands  Arising  Ex  Delicto,  446 

1.  In  Absence  of  Express  Provision,  446 

2.  Where  Expressly  Autho?'ized  hy  Statute,  447 

D.  Immatured  Demands,  448 

1.  In  Absence  of  Statutory  Provision,  448 

a.  In  General,  448 

b.  Where  Plaintiff  Rescinds  Contract,  449 

2.  Where  Expressly  Authorized  by  Statute,  449 

2^.  In  General,  449 

b.  Joinder  of  Demands  Due  and  Demands  Not  Due,  451 

E.  Contingent  Demands,  451 

F.  Demands  Otherwise  Secured,  452 

G.  Statutory  liabilities,  454 

VII.  PROCEEDINGS  TO  PROCURE,  454 

A.  In  General,  454 

B.  Jurisdiction  and  Venue,  455 

1.  Jurisdiction  in  General,  455 

2.  St/rict  Control  of  Statute,  455 

3.  Necessity  of  Presence  of  Property,  455 

4.  Construction  of  Statutes  Conferring  Jurisdiction,  456 

5.  Relation  of  Auxilianry  Attachment  to  Principal  Action,  457 

6.  Jurisdiction  of  Subject  -  Matter  of  Action,  457 

a.  In  General,  457 

b.  Amount  in  Controversy,  458 

Y.  On  Transfer  of  Cause  After  Levy,  458 
In  Equity,  458 

a.  In  General,  458 

b.  Retention  of  Jurisdiction  For  Complete  Relief,  460 
9.  Federal  Courts,  460 

10.  Property  Subject  to  Maritime  Jurisdiction,  461 

11.  Venue,  461 

a.  Where  Person  or  Property  Is  Found,  461 

b.  Residence  or  Place  of  Performance,  462 

c.  Writ  Issued  to  Another  County,  463 

d.  Change  of  Venue,  463 

12.  Objections,  463 

a.  In  General,  463 

b.  Irregularities  in  Progress  of  Action,  464 

c.  Appear am.ce,  464 

C.  Authority  to  Issue  Writ,  465 

1.  Dependent  Upon  Statute,  465 

2.  Delegation  of  Ministerial  Duty,  465 
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3.  Issue  hy  Clerh^  466 

a.  In  General,  466 

b.  By  Deputy,  466 

4.  Issite  hy  One  Other  Than  Before  Whom  Returnable,  466 

5.  Order  For  Attachment,  467 

a.  Necessity,  467 

b.  Sufficiency,  468 

6.  Nature  of  Duty  to  Issue,  468 

7.  Disq%caUjication  of  Officer,  469 
D.  Affidavits,  469 

1.  Nature  and  Object,  469 

2.  Necessity,  470 

a.  General,  470 

(l)  i?^^^^  470 

(ii)  Verified  Pleading  as  Substitute^  470 

b.  New  or  Additional  Affidavits,  471 

3.  Accompanying  Pleadings,  All 

4.  WA^?  May  Mahe,  471 

a.  General,  471 

b.  Plaintiff  Disabled  or  Absent,  473 

c.  6^??.  Behalf  of  Copartnership,  474  , 

d.  On  Behalf  of  Corporation,  474: 
6.  Who  May  Take,  474 

a.  I?i  General,  474 

b.  Officers  Without  the  Jurisdiction,  475 

6.  o/'  Making,  475 

7.  Form  and  Requisites,  476 

a.  General,  476 

b.  Affidavit  as  Separate  Paper,  478 

c.  Mode  of  Allegation,  478 

(i)  Statutory  language,  478 
(ii)  Affidavits  on  Knowledge,  479 

(a)  General,  479 

(b)  Presumptions,  479 

(ill)  Affidavits  on  information  am^d  Belief,  480 

(a)  /7^  General,  480 

(b)  ^5     Intent,  481 

(c)  Sources  of  Information  and  Grounds  of 

Belief,  482 

(d)  Excusing  Non -Production  of  Best  Evi- 

dence, 483 

(iv)  Reference  to  Pleadings  or  Papers,  484 

(a)  In  General,  484 

(b)  To  Show  Cause  or  Nature  of  Actioii,  485 

(1)  Generally,  485 

(2)  Amount  of  Claim  or  hidebtedness,  485 

(3)  Time  of  Mattirity  of  Debt,  485 

(c)  To  Show  Grounds  of  Attachment,  485 

(d)  Producing  Evidence  of  Debt,  486 

(v)  Specific  Reqtdsites,  Statements,  and  Allegations,  486 
.  '  (a)   Venice,  486 

(b)  Entitling,  487 

(c)  Identification    and   Description  of  Par- 

ties, 487 

(1)  In  General,  487 

(2)  Plaintiff,  487 

(a)  In  General,  487 
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aa.  Rule  Stated^  487 
bb.  Citizenship^  487 
cc.  Residence^  488 
(b)  Copa/rtners,  488 
(3)  Defendant,  488 

(a)  In  General,  488 

aa.  Bule  Stated,  488 
bb.  Citizenship — Residence^ 
cc.  Showing  Defendant  to  Be  - 
Adult,  489 

(b)  Copartners,  489 

(c)  Corporations,  489 

(d)  6'<3^'W56  c>7'  Nature  of  Action,  490 

(1)  i7^  General,  490 

(2)  Ownership  of  Claim,  493 

(e)  Pendency  of  Action,  493 

(1)  General,  493 

(2)  Identification  of  Cause,  493 

(f)  Claim  or  Indehtedness,  494 

(1)  General,  494 

(2)  Affidavits  hy  Attorneys  or  Agents,  496 

(3)  Particulars  of  Indebtedness,  496 

(4)  e/b^^Ti^  Indebtedness,  496 

(5)  Unliquidated  Demands,  497 

(6)  Just%ce  of  Claim,  497 

(7)  Variance     Between    Affidavit  and 

Pleading,  498 

(8)  Offsets  and  Counter  -  6^  laims,  498 

(a)  77^  General,  498 

(b)  Knoioledge,  499 

(c)  Affidavit     by     Assignee  of 

C  laim,  500 

(d)  Affidavit      by     Attorney  or 

Agent,  500 

(e)  Affidavit  on  Behalf  of  Corpora- 

tion, 500 

(f)  Affidavit  on  Behalf  of  Joint 

Parties,  500 

(g)  Maturity  of  Debt,  501 

(1)  i>^&i(  i>2^6,  501 

(2)  Immatured  Debt,  501 

(3)  Debts  Due  omd  Debts  Not  Due,  502 

(h)  Grounds,  503 

(1)  In  General,  503 

(2)  Alleging  More  Than  One  Ground,  503 

(a)  7??/  General,  503 

(b)  Inconsistent    amd  Disjunctive 

Allegations,  504 

(3)  Absence,    Absconding,    or  Conceal- 

ment, 505 

(a)  In  General,  505 

(b)  Citizenship    or    Residence  of 

Parties,  506 

(c)  Period  of  Absence,  507 

(d)  Intent,  507 

aa.  1(?  Avoid  Service  of  Proc- 
ess, 507 
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bb.  Intent  to  Injure  or  Defraud 
Creditors^  507 


(4)  Fraud,  507 

(5)  Fraudulent  Disposition,  Removal,  or 

Secretion  of  Property,  508 

(a)  In  General,  508 

(b)  Intent,  510 

(c)  Property  Removed  or  Disposed 


(6)  Non-  Residence,  510 

(a)  In  General,  510 

(b)  Plaintiff'' s  Residence,  511 

(c)  Defendant's  Residence,  512 

(d)  Cause  of   Action  Arising  on 

Indebtedness  Within  State,  512 

(e)  Inability  to  Serve  Process,  512 

(f )  Property    Within    or  Without 


(g)  Exhaicstion    of    Legal  Reme- 

dies, 513 

(h)  Conclusiveness,  .518 


(7)  Refusal  to  Poa/  or  Secure  Debt,  513 
(i)  Negation  of  Improper  Motive,  513 
(j)  Danger  of  Loss  of  Debt,  513 
(k)  Indebtedness  Unsecured,  514 
(l)  Existence  of  Attachable  Propert/y,  514 
(m)  Description  of  Property,  514 
(n)  Prayer,  515 
(o)  Signature,  515 
(p)  Verification,  515 

(1)  In  General,  515 

(2)  Authentication,  516 
(q)  Approval,  516 


8.  Presentation  and  Filing,  517 

a.  /t^  General,  517 

b.  i>^Z^y  Malting,  517 

c.  Laches  of  Clerk  or  Officer,  518 

9.  Objections,  518 

a.  Tt?/  General,  518 

b.  TF6j^^7j^/',  518 

c.  TFAo  MaA^  Object,  519 

d.  T^'m^  of  Talcing,  519 

e.  J!fo6?<3  of  Taking,  520 

10.  Aider  by  Pleadings,  520 

11.  Amendments,  521 

a.  7?^  General,  521 


(i)  ^^Z^  Stated,  521 

(ii)  Applications  of  Ride,  522 

(a)  Formal  Reqtdsites,  522 

(b)  Capacity  of  Plaintiff,  523 

(c)  Capacity  of  Affia/)it,  523 

(d)  Cause  or  Nature  of  Action,  523 

(e)  Claim  or  Indebtedness,  523 

(1)  Existence  —  Right  of  Recovery,  523 

(2)  Ainount  of  Claim,  524 

(f)  Grounds,  524 
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(1)  In  General^  524 

(2)  Addition  of  JSTew  Grounds^  524 

(3)  Fraudulent  Disposition  or  Removal 

of  Property,  525 

(4)  Removal  From  Jurisdiction,  525 

(5)  Non  -  Residence,  525 

'  ,  (g)  Negation  of  Imjjroper  Motive,  525 

(h)  Justice  of  Claim,  525 

(i)  Danger  of  Loss  of  Debt,  526 

(j)  Possession  of  Attachable  Goods,  526 

b.  Time  of  Application,  526 

c.  Necessity  (xf  New  Verification,  526 

d.  Effect  of  Amendment,  h"^^ 
E.  Bond  to  Procure  Attachment,  527 

1.  Necessity  of,  527 

a.  In  General,  527 

b.  When  Not  Regiiired,  528  ,  , 

2.  Requisites,  528 

a.  7^A^  Form,  528 

(i)  Folloiving  Statute,  528 

(a)  General,  528 

(b)  Siibstantial  Compliance,  529 
(ii)  Irrespective  of  Stattite,^'^<d 

(a)  7?^  General,  530 

(b)  ^"^^2^6^^^  D^ects,  530 
(ill)  7^  Action  on  Bond,  530 

b.  Amount,  531 

(i)  Fixed  by  Statute,  531 

(ii)  i^^^'a?^^^      C'o^r^,  532 

(a)  ^7^6>?^  /^^^^^  (^Z"  Writ,  532 

(b)  J- 6'  Additional  Security,  532 

c.  TAe  Obligee,^  533 

d.  The  Execution, 

(i)  General,  533 

(a)  Plaintiff,  533 

(1)  Generally,  533 

(2)  ^g^'i^i  or  Attorney,  534 

(b)  Sureties,  535 

(1)  TFA^?  J/^i^y  535 

(a)  Natural  Persons,  535 

(b)  Corporations  ■   trm^?  Partner- 

ships, 535 

(2)  Sufficiency  of  Sureties,  535 

(ii)  Sealing,  536 
(ill)  Attestation,  537 
(iy)  Justification,  537 

(v)  Approval,  537 

e.  Amendment  of  Insufficient  Bond,  538 

(i)  Right  to  Amend,  538 
(ii)  Exercise  of  Right,  538 
(ill)  Effect  of  Amendment,  539 

f.  TF^i'y^r  o/"  Insrifficient  Bond,  539 

g.  Substitution  of  Sufficient  Bond,  540 
VIII.  THE  WRIT,  540 

A.  Nature  and.  Necessity,  540. 

B.  Issues  When,  540 

1.  7^1  General,  540 


ATTACHMENT 


[4  Cye.]  3Y5 


a.  Rule  Stated,  540 

b.  When  Actio7i  Deemed  Commenced,  541 

(i)  On  Filing  Affidmit,  541 

(ii)  On  Filing    Complaint,   Dedaration,   or  Peti- 
tion, 541 

(ill)  On  Issue  of  Summons,  542 

(a)  Bule  Stated,  542 

(b)  What  Constitutes  Issue  of  Summons,  542 

c.  Interval  Allowed  Between  Filing  Papers  omd  Issue  of 

Writ,  543 

2.  In  Vacation,  544 

3.  On  Sundays  or  Holidays,  544  ' 

C.  Form  cmd  Requisites,  544 

1.  In  General,  544 

a.  Style  of  Writ,5U 

b.  To  Whom  Directed,  545 

c.  Description  of  Pa/rties,  545 

d.  Recital  of  Proceedings  to  Procure,  546 

e.  Recitals  as  to  Cause  of  Action, '^^^ 

f.  Grounds  of  Attachment, 

g.  Commojnds  to  Officer,  548 

(i)  As  to  Attaching,  548 

(ii)  As  to  Siimmoning  Defendant,  549 
(ill)  As  to  Return,  549 

h.  Date,  550 

i.  Teste,  550 

j.  Signature,  550  ' 
k.  551 

2.  Variance  Between  Writ  and  Other  Papers,  552 

3.  Amendments,  552 

D.  Simultaneous  Writs,  553 

E.  Successive  Writs,  553 

IX.  PROPERTY  SUBJECT  TO  ATTACHMENT,  554 

A.  In  General,  554 

1.  Rule  Stated,  554  ' 

2.  Personalty,  555 

a.  7^  General,  555 

b.  Commingled  Goods,  555 

c.  Growing  Crops,  556 

d.  Perishable  Property,  557 

e.  Rolling  Stoch  of  Corporations,  557 

f .  Watercraft,  557 

g.  Interests  in  Personalty,  557 

(i)  Interest  of  Mortgagor,  557 

(a)  Z^?.  General,  557 

(b)  T'F'A(37z.  m  Possession  of  Mortgagee,  559 

(ii)  Interest  of  Mortgagee,  559 

3.  Realty,  559 

a.  7^  General,  559 

(i)  ^'i^Z6^  Stated,  559 

(ii)  Dependent  Upon  Seiztcre  of  Personalty,  560 

b.  Interests  in  Realty,  560 

(i)  Equitahle  Interests  Geiievatly,  560 

(ii)  Interest  of  Mortgagee,  561 

(ill).  Mortgagor'' 8  Right  to  Redeem,  561 

(iv)  Estate  by  Ctirtesy,  562 

(v)  Unassigned  Doioer,  562 
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B.  Property  Fraudulently  Conmyed,  562 

C.  Pledged  Property,  564  .  , 

D.  Property  Held  hy  Trustee,  564 

E.  Property  or  Interest  Held  Under  Contract,  564 

1.  In  General,  564 

2.  For  Convey OMce  of  Land,  565 

3.  Lease,  565 

F.  Property  Held  Jointly,  566 

1.  7?!.  General,  566 

2.  ^5  Tenants  in  Common,  566 

G.  Property  Exempt  From  Attachment,  567 

1.  (972.  Ground  of  Public  Policy  or  of  Conflict  in  Laws,  567 

a.  Boohs  qf  Account,  567 

b.  Interest  of  Preemptioner  of  LoMd,  567 

c.  Intoxicating  Liquors,  568 

d.  Property  in  State  of  Manufacture,  568 

e.  When  Carried  or  Worn  hy  Person,  568 

f .  When  Held  For  Payment  of  Duty,  568 

£When  Used  in  Transportation  of  Mail,  569 
n  in  Custody  of  Law,  569 

a.  Rule  Stated,  569 

b.  Applications  of  Pule,  569 

(i)  Property  Delivered  on  Claimants  Bond,  569 
(ii)  Property  Held  Under  Prior  Levy,  569 
(ill)  Property  Taken  in  Replevin,  570 

3.  Intangible  Property  —  Stocks,  571 

X.  LEVY  OF  ATTACHMENT,  571 

A.  In  General,  571 

1.  Necessity  of  Levy,  571 

a.  To  Jurisdiction,  571 

b.  To  Creation  of  Lien,  571 

2.  ^  ^^'yy,  572 

a.  Upon  Title  and  Possession  of  Property,  572 

b.  As  Satisfaction  of  Debt  or  Judgment,  573 

c.  Where  Obtained  by  Improper  Means,  574 

B.  Who  May  Levy,  574 

1.  Ln  General,  574 

2.  Particular  Officers,  574 

a.  Sheriffs  amd  Their  Deputies,  574 

b.  Constables  and  Their  Deputies,  575  • 

c.  Coroners,  576 

d.  Elisors,  576 

e.  Indifferent  Persons  Specially  Deputed^  576 

f .  Town  Marshals,  576 

3.  Disqualification  by  Interest,  577 

C.  Authority  to  Levy,  577 

D.  7>?/^  ^  -^^'^y?  577 

1.  Ln  General,  577 

2.  (9^  Property  Subsequently  Acquired  or  Discovered^  577 

3.  Where  Bond  Given  to  Prevent  Levy,  577 

E.  Time  of  Levy,  578 

1.  Ln  General,-^!^ 

2.  Seizure  Before  Service  of  Summons,  578 

3.  When  Property  Pursued  Lnto  Another  County,  579 

F.  Order  of  Levy,  579 
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G.  Bights  and  Powers  of  Levying  Officer^  579 

1.  To  Seize  and  Mold  Projperty^  579 

a.  In  General^  579 

b.  To  What  Property  Gonjmed,  579 

(i)  In  General,  579 

(a)  Property  of  Defendant,  579 

(b)  Commingled  Goods,  580 

(c)  Goods  in  Possesston  of  Third  Person,  580 
(ii)  Where  Officer  Received  Specific  Directions^  580 

(a)  From  Creditor,  580 

(b)  From  Dehtor,  581 

2.  To  Break  or  Enter  Buildings,  581 

3.  To  Open  Receptacles,  581 

4.  To  Pursue  Property,  583 

H.  Manner  of  Levy,  582 

1.  7^  General,  582 

a.  General  Rules,  582 

(i)  Following  Statutory  Requirements,  582 
(ii)  Necessity  of  Openness  and  Notoriety,  582 
(ill)  Necessity  of  Written  Notice  to  Defendant  and 
Party  in  Possession,  583 

b.  On  Personalty,  583 

(i)  In  General,  583 

(a)  Rule  Stated,  583 

(b)  Talcing  Possession  and  Removing  Prop- 

erty, 584 

(1)  In  General,  584 

(a)  Seizing     a/nd     Talcing  Into 

Custody,  584 

(b)  Removal,  585 

(2)  Property      Capable     of  Manual 
■     •■  Seizure,  587 

(a)  In  General,  587 

(b)  Instruments  For  Payment  of 

Money,  588 

(3)  Property  Incapable  or  Difficult  of 

Mamjual  Seizure,  589 

(a)  In  General,  589 

(b)  Animals  on  Range,  591 

(c)  Having  Property  in  View,  591 

(d)  Delivering  Copy  Warrant  a/nd  Affidavits  to 

Party  in  Possession,  591 
(ii)  When  Mortgaged  or  Pledged,  591 

(a)  By  Seizure  Upon  Payment  or  Tender  of 

Amount  Due,  591 

(b)  Levy  Subject  to  Mortgage,  593 

c.  On  Realty,  593 

(i)  In  General,  593 

(a)  Rule  Stated,  593 

(b)  Particular  Modes,  594 

(1)  Declaration  on  Premises  m  Presence 

of  Witnesses,  594 

(2)  Indorsement  on  Writ,  594 

(3)  Posting  Copy  of  Writ  or  Order  Upon 

Property,  595 

(4)  Service  of  Writ  on  Defendant,  595 
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(5)  Service  of  Writ  cmd  Descrijption  on 
Occupant,  595 
(c)  Recording,  596 
(ii)  Interests  in  Lcmd,  597 
2.  On  Property  Held  Jointly,  598 

a.  By  Pa/i'tners,  598 

b.  By  Tenants  in  Common,  598 

(i)  Personalty,  598 

(ii)  Realty,  599 

I.  Amount     Property  to  Be  Attached,  599 

1.  In  General^  599 

2.  Excessive  levy,  599 

0,.  In  General,  599  ■ 
b.  Remedy  For,  599 
J.  Inventory  and  Appraisal,  600 

1.  Necessity  For,  600 

2.  Who  May  Make,  601 

3.  Time  of  MaJcing,  601 

4.  Form  and  Requisites,  603 

a.  In  General,  602 

b.  Signature,  602 

5.  Service  of  Inventory,  602 

6.  Conclusiveness  of  Appraisal,  602 

K.  TP^^^"^  Property  levied  on  Under  Other  Process,  603 

1.  Personalty,  603 

a.  TfAo  J/c^?/  levy,  603 

(i)       General,  603 
(ii)  Deputies,  603 

b.  Manner  of  levy,  604 

(t)  Officer,  604 

(ii)        Different  Officer,  604 

2.  Realty,  605 

L.  Successive  levies  Under  Same  Writ,  605 
M.  Defects  and  Objections,  605 

1.  7^  General,  605 

2.  TFAt?  J/^j^y  606 

a.  Failure  to  File  Writ  amd  Return,  606 

b.  For  Insufficient  levy  on  Property  Capable  of  Manual 

Seizure^  606 

c.  Where  Effected  Through  Unlawful  Detention,  606 

3.  Time  to  Object,  606  - 

4.  Waiver  of  Objections,  606 

5.  Effect  of  Entry  of  Judgment,  606 

XL  RETURN,  606 

A.  Necessity  of,  606 

B.  By  Whom  Made,  607  . 

C.  To  What  Cmirt,  607 
Y>.  Time  of  Making, 

E.  Form  OMd  Reqtdsites,  608 
1.  In  General,  608 
a.  Recitals,  608 

(i)  ,  Generally,  608 

(a)  Fact  and  Manner  of  Levy,  609 

(b)  Date  of  Levy,  610 

(c)  Description  of  Property  Attached,  610 

(1)  In  General,  610 
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(a)  Personalty,  610 

(b)  Realty,  611 

2)  Defendant' s  Ownership,  611 

3)  Value,  612 
(d)  Personal  Service  or  Notice,  613 

(ii)  When  Levy  Is  Made  Subject  to  Other  Levies,  614 
b.  Signature,  614 

2.  Aider  of  Defects,  615 

a.  By  Extrinsic  Evidence,  615 

b.  By  Presumption,  615 

c.  By  Waiver,  616 

3.  Amendment^  616 

a.  Right  to  Amend,  616 

(i)  Generally,  616 

(ii)  After  Expiration  of  Officer^ s  Term,  617 
(ill)  After  Lapse  of  Time,  618 
(iv)  rt^A^/?/  Rights  of  Third  Parties  Intervene^  618 

b.  Notice  to  Adverse  Party,  618 

c.  Effect  of  Amendment,  618 

F.  Recording,  618 

1.  Necessity  ^5  618 

2.  Place  of  Recording,  619 

3.  Time  of  Recording,  619 

4.  Sufficiency  of  Record,  619 

G.  Operation  and  Effect  of  Return,  620 

1.  In  General,  620 

a.  ^5  Evidence  of  Eact  and  Manner  of  Levy,  620 

b.  Conclusiveness  as  to  Facts  Stated  Therein,  620 

(i)  Generally,  620 

(11)  When  Officer  Is  Party  to  Action,  621 

2.  When  Defective,  621 

XII.  NATURE  AND  PRIORITY  OF  ATTACHMENT  LIEN,  622 

A.  In  General,  622 

1.  Nature,  622 

%  Date  of  Origin,  623 

3.  Duration,  625 

4.  Extent,  626  - 

5.  Indestrioctihility,  627 

a.  Generally,  627  ( 

b.  Effect  of  Defendant's  Death,  629 

c.  Too  J!/(^y  Release,  630 

d.  TTA^i^^  Constitutes  Waiver,  630 

B.  Priorities,  632  " 

1.       General,  632 

a.  '^i^Z^  Stated,  632 

b.  Applications  of  Rule,  633 

(i)  Z^'m^,  633 
(11)  Mortgages,  634 

(ill)  Property  Ohtained  hy  Eraud,  635 

c.  Common  -  Law  Exception,  635 

d.  Statutory  Exceptions  Eront  Requirements  Eor  Recoi'd- 

ing  Transfers,  637 
(i)  Personal  Property,  637 
(11)  Estate,  638 

(a)  General,  638 

(b)  ZJf<?6'2^  6»/  iV'c>^^6'(',  640 
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2.  Between  Successive  Attachments,  641 

a.  Generally,  641 

b.  How  Time  Is  BecTconed,  643 

c.  Pro  Bata  Sharing,  644 

d.  Postponement  of  Prior  Attachment,  646 

(i)  Basis  of  Junior  Creditor"* s  Bight  to  Attach,  646 
(ii)  Grounds  For  Postponement,^^! 
(ill)  Procedure,  649 

(a)  By  Petition  or  Motion,  649 

(b)  In  What  Tribunal,  652 

3.  Between  Attachments  and  Jtodgments,  652 

XIII.  CUSTODY  AND  DISPOSITION  OF  PROPERTY,  653 

A.  In  General,  653 

B.  Bights  and,  Duties  of  Attaching  Officer,  654 

1.  Duty  to  Take  and  Keep  —  Abandonment, 

a.  Bute  Stated,  654 

b.  Nature  of  Taking  and  Possession,  655 

(i)  Control  of  Circumstances  and  Nature  of  Prop- 
erty, 655 

(a)  In  General,  655 

(b)  Articles  of  Bulk,  656 
(ii)  Continuous  Presence,  656 

(ill)  Delivery  to  Keeper,  Servant,  or  Agent,  656 
(iv)  Delivery  to  Claimant,  657 
(v)  Beturn  to  Debtor,  657 

c.  Place  of  Custody,  657 

(i)  In  General^  657 
(ii)  Bemoval  From  State,  657 

d.  Extent  of  Officer^ s  Interest,  658 

(i)  In  General,  658 

(ii)  Effect  of  Close  of  Official  Term,  658 
(ill)  Property  Jointly  Owned,  658 

e.  Payment  Into  Court,  658 

f .  Examination  of  Books  and  Papers,  658 

2.  Action  For  Violation  of  Possession,  659 

a.  Who  May  Sue,  659 

b.  Form  of  Action^  659 

(i)  Beplevin,  Trespass,  or  Trover,  659 

(ii)  Contempt  Proceedings,  660 

c.  Defenses  —  Evidence,  660 

d.  Damages,  660 

C.  Delivery  to  Beceiptor  or  Bailee,  660 

1.  Origin  and  Nature  of  Beceipts,  660 

2.  Power  of  Officer  to  Take  Beceipt,  661 

a.  In  General,  661 

b.  Effect  of  Direction  and  Approval  by  Creditor,  662 

3.  Who  May  Be  Beceiptor,  662 

4.  Form  and  Bequisites  of  Beceipt,  ^^'i 
h.  Effect  of  Beceipt, 

a.  Upon  Attachment  Lien,  663 

b.  TJfon  Valuation  of  Property,  663 

c.  Upon  Bight  of  Beceiptor  to  Assert  Title  or  Lien,  664 

(i)  In  General,  664 
\  (il)  Estoppel,  664 

(a)  In  Action  on  Beceipt,  664 

(b)  In    Action   by    Beceiptor  For  Wrongful 

Attachment,  665 
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6.  nights^  Duties^  (md  Liabilities  of  Beoeiptor^  665 

a.  In  General,  665 

b.  Conversion  of  Property,  665 

c.  Indemnity  or  Beimhursement  of  Receiptor,  666 

d.  Redelivery  of  Property,  666 

(i)  In  General,  666 

(a)  Dtity  to  Redeliver  on  Demand,  666 
(b|  Right  to  Redeliver  Before  Demand,  666 

(ii)  To  Debtor,  667 

7.  Release  and  Discharge  of  Receiptor,  667 

a.  Who  May  Release,  667 

b.  What  Matters  Will  Release  or  Discharge,  667 

(i)  Death  of  Live  Stoch,  667 
(ii)  Discharge  of  Officer,  668 
(ill)  Dissolution  of  Attachment, 

(iv)  Execiition  Against  Body  of  Debtor,  668 

(v)  Forbearance  to  Enforce  Beceipt,  668 

(vi)  Increase  of  Liability,  668 

(vii)  Insolvency  or  Bankruptcy  of  Debtor,  668 

(viii)  Payment  of  Judgment,  669 

(ix)  Bedelivery  of  Property  to  Officer,  669 
(x)  Sale  by  Consent  of  Parties,  669 
(xi)  Subsequent  Attachment,  669 

8.  Action  to  Protect  Possession,  669 

9.  Action  on  Beceipt^  669 

a.  In   Whose  Name  Brought,  669 

b.  Form  of  Action,  670 

c.  Demand,  670 

(i)  Necessity  of,  670 


(ii)  Sufficiency,  671 

(a)  In  General,  671 

(b)  By  Whom  Made,  671 

(c)  Upon  Whom  Made,  Qll 

(d)  Ti7ne  of  Dem  and,  671 

(e)  Place  of  Demand,  672 

d.  Declaration  or  Complaint,  672 

e.  Defenses  and  Estoppel,  672 


(i)  In  General,  672 
(ii)  Amendment  of  Writ,  672 
(ill)  Application  of  Goods  on  Debt,  672 
(iv)  Death  of  Debtor,  673 

(v)  Denial  of  Attachment  and  Beceipt  of  Goods 
Estoppel,  673 
'  (vi)  Error  in  Names  of  Parties,  673 
(vii)  Excessive  Levy,  673 
(viii)  Exemption  of  Property,  673 

(ix)  Failure  to  Levy  Execution,  673 

(x)  Fraud  on  Beceiptor,  673 
(xi)  Insufficiency  of  Beturn,  673 

(xii)  Invalidity  of  Judgment,  673 

(xiii)  Qualification  of  Officer,  674 

(xiv)  Set -Off  of  Debtor  Against  Creditor,  674 
(xv)  Tender,  mi 

f .  Evidence  and  Burden  of  Proof,  674 

g.  Measure  of  Damages,  675 
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(i)  In  General,  675 

(ii)  When  Part  of  Goods  Seized  Under  Superior 
Title,  675 

(iii^  When  Property  Is  Returned  to  Debtor,  675 

D.  Release  hy  Direction  of  Parties,  675 

E.  Release  on  Security,  676 

1.  Discretion  of  Officer  Independently  of  Statute,  676 

2.  Bail,  676  " 

3.  Effect  of  Appearance  as  Discharge  of  Attachment,  677 

4.  Forthcoming,  Replevy,  or  Dissolution  Bonds,  677 

a.  In  General,  677 

b.  Consideration^  678 

c.  Time  to  Execute,  679  " 

d.  Form  and  Stifficiency,  679 

(i)  In  General,  679 

(ii)  Substantial   Sufficiency  —  Imperfect    Recital  or 

Clerical  Ery'or,  680 
(ill)  Validity  as  Common^Iam  Obligation,  681 

(iv)  Execution  —  Who  May  Malce,  681 

(v)  Obligee  in  Bond,  682 

e.  Approval  of  Bond —  Order  of  Discha/rge,  683 

(i)  In  General, 

(ii)  Substitution  or  Addition  of  Sureties,  684 

f .  Effect,  684 

(i)  On  lien  of  Attachment,  684 

(a)  Forthcoming  Bonds,  684 

(b)  Bond  to  Secure  Judgment,  685 
(ii)  Appearance,  686 

(ill)  Upon  Right  to  Question  Attachment,  687 
(iv)  Upon  Right  of  Possession,  688 

(a)  In  General^  688 

(b)  Duty  and  Necessity  to  Redeliver  to  Defend- 

ant, 689 

.     g.  Appeal,  Supersedeas,  or  Stay  Bonds,  689 
h.  liability  and  Discharge  of  Obligors,  690 
(i)  In  General,  690 

(ii)  Conditions  Precedent  to  Breach,  690 

(a)  Delivery  by  Officer  to  Defendant,  690 

(b)  Judgment  Requiring  Satisfaction,  690 

(1)  In.  General,  690 

(2)  Character  of  Judgment,  691 

(a)  In  General,  691 

(b)  Personal  Judgment  and  Direc- 

tion as  to  Attachment,  691 

(3)  Against  Whom,  692 

(a)  In  General,  692 

(b)  Against  One  of  Several  Defend- 

ants, 692 
aa.  i?^  General,  692 
bb.  Bond  by  One  of  Several 

Defenda/nts,  692 

(c)  Execution,  693 

(d)  Demand,  694 
(ill)  Discharge,  694 

(a)  Surrender  of  Property  or  Payment,  694 
(1)  In  General,  694 
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(2)  Necessity  For  Redelivery  or  Pay- 
ment^ 695 

(a)  In  General^  695 

(b)  Where  Condition  Becomes  Illegal 

or  Injpossihle  of  Per- 
formance, 696 
aa.  In  General,  696 
bb.  Impossibility  of  Perform- 
ance  Through  Act  of 
Plaintiff,  696 

(b)  levy  of  Subsequent  Attachment,  696 

(c)  Requiring  Further  Sureties  or  Execution  of 

Neio  Bond,  697 

(d)  Amendments,  697 

(e)  Release  of  Indemnity,  698 

(r)  Death  of  Defendant  in  Attachment,  698 
(g)  Arrest  on  Execution,  698 

(iv)  Concurrent  liability  With  That  of  Sureties  on 

Appeal-Bond,  699 

(v)  Enforcement  of  liability,  699 

(a)  Statutory  Remedies,  699  . 

(1)  Scire  Facias,  Rule,  Motion,  or  Entry 

of  Judgment,  699 

(2)  Compliance  With  Statute,  699 

(b)  Cumulative  Remedies,  700 

(c)  Defenses  and  Estoppel,  700 

(1)  In  General,  700 

(2)  In  Summary  Proceedings,  701 

(3)  Estoppel  by  Recitals  in  Bond,  701 

(4)  Denial  of  levy,  701 

(5)  Denial  of  liability  of  Property  to 

Seizure,  701 

(6)  Inquiry    Into    Grounds  of  Attach- 

ment, 703 

(7)  Fraud  or  Mistake,  702 

(8)  As     to     Jtodgment     in  Original 

Action,  702 

(9)  Jurisdictional  Objections,  703 

(d)  Parties,  703 

(1)  Plaintiff,  703 

(a)  In  General,  703 

(b)  Assignment,  703 

aa.  By  Officer,  703 
bb.  By    Attachment  Plain- 
tiff, 704 

(c)  Real  Party  in  Interest,  704 

(d)  Joint  and  Several  Parties,  704 

(2)  Defendant,  705 

(e)  Pleading,  705 

(1)  Declaration  or  Complaint,  705 

(a)  Condition  amd  Breach,  705 

(b)  Facts  Concluded  by  Recitals  in 

or  Execution  of  Bond,  706 

(c)  To  Recover  For  Diminution  in 

Value,  706 

(2)  Plea  or  Answer,  706 

(f)  Evidence,  707 
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(1)  In  General^  707 

(2)  Value  of  Property  or  Interest^  707 

(3)  Effect  of  Official  Return  in  Attach- 

ment Suit^  708 
(g)  Measure  of  Recovery^  708 

(1)  In  General,  708 

(2)  Amount    of   Judgment,    Claim,  or 

Value  of  Property,  708 

(3)  Determination  of  Yalue,  709 


r.  Sale  and  Disposition  of  Property  or  Proceeds,  710 
1.  Sale  Before  Judgment,  710 

a.  In  General,  710 

b.  Property  Perishable,   Depreciable,   or  Expensive  to 


c.  Effect  of  Determination  of  Necessity  of  Sale,  711 

d.  Nature  and  Effect  of  Sale,  712 

2.  After  Replevy  or  Jbissolution  of  Attachment,  712 

3.  Sale  by  Consent,  712 

4.  Duty  of  Officer  to  Sell,  713 

5.  Validity  of  Proceedings,  713 

a.  In  General,  713 

b.  Order  of  Sale,  713 

c.  Notice  of  Appraisal  and  Sale,  713 

d.  Time  of  Sale,  714 

e.  Private  Sale,  714 

f .  Terms  of  Sale,  714 

g.  Sale  of  Real  Estate,  714 

h.  Indemnity  Pond,  714 

i.  Sale  of  Part  of  Property,  715 
j.  Return  and  Confirmation,  715 

6.  Rights  and  Title  of  Purchaser,  715 

7.  Disposition  of  Proceeds  or  Property,  716 

a.  7??.  General,  716 

b.  Notice,  717 

c.  Release  of  Property  Under  Excessive  levy,  717 


e.  ^5^c>72.  Release  or  Payment,  718 

f.  Application  of  Surplus,  718 

g.  Purchase  by  Creditor,  718 

h.  Payment  to  Plaintiff,  718 

i.  liability  of  Officer  For  Interest  on  Proceeds,  719 


G.  Proceedings  by  Trustees  or  Auditors,  719 

1.  In  General,  719 

2.  Powers  and  Duties,  719 

3.  liabilities,  720 

4.  Acceptance  or  Rejection  of  Report  by  Court,  720 

H.  Charges  For  Care  and  Preservation  of  Property,  721 

1.  Right  to,  721 

a.  7fi  General,  721 

b.  Necessity  of  Expenses  Incurred,  721 

2.  Liability,  721 

a.  (9/*  Debtor,  721 

(i)  7^  General,  721 
(ii)  Support  of  Live  Stoch,  722 

b.  (9/  Creditor,  722 

c.  (9/*  Sheriff  to  Custodian,  722 

3.  Allowance  and  Enforcement,  723 
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a.  In  General^  723 

b.  Lien  —  Dedtiction  From  Proceeds^  724 


1.  nights  of  Third  Parties,  724 

a.  In  General^  724 

b.  Who  May  Intervene^  725 

(i)  Generally  —  Persons  C  laiming  Title   or  Inter- 
est, 725 
fii)  Lien  -  Holders,  726 

(a)  Where  Lien  Is  Prior  to  Attachment,  726 

(b)  Where  Lien  Ls  Subsequent  to  Attachment,  726 
(ill)  General  Creditors,  727 

(iv)  Persons  Acting  on  Defendants  Behalf  727 

2.  Suhject- Matter  of  Claim,  727 

.3.  Nature  of  Interve7ition  Proceedings,  727 

4.  Time  of  Intervening,  728 

a.  Hi  General,  728 

b.  Where  Property  Ordered  Sold,  728 

5.  Estoppel  to  Assert  Claim,  729 

6.  Notice  of  Claim  or  Demand  of  Property,  729 


(i)  In  General,  729 
(ii)  By  Mortgagee,  730 

b.  Time  of  730 

c.  Sufficiency  of,  731 

(i)  In  General,  731 
(ii)  Claimants  Interest,  733 
(ill)  Description  of  Property,  732 


(iv)  Claim  or  Indebtedness,  732 
d.  Service  of  Notice,  733 
7.  Account,  733 

a.  Demand  Eor,  733 

b.  Necessity  of,  733 
C.  Sufficiency  of  734 

(i)  False  Account,  734 


(ill)  Statement  of  Amount  Due,  734 
8.  Action  or  Proceeding,  735 
a.  Form  of  Remedy,  735 
(i)  In  General,  735 
(ii)  Election,  736 
K  Jurisdiction,  736 

(i)  General,  736 

(ii)  Removal  of  Controversy,  737 
C.  Conditions  Precedent,  737 

(i)  Affidavit,  737 


IV.  CLAIMS  OF  THIRD  PERSONS,  724 

A.  Determination  of  C  laims,  724 


(a)  General,  732 

(b)  Commingled  Goods,  732 


(a)  Necessity  of,  737 


(a)  Right  to  Execute,  738 

(b)  Necessity  of,  738 

(o)  Form  and  Requisites,  738 
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(1)  In  General,  738 

(2)  The  Amount,  739 

(3)  The  Obligee,  739 

(d)  filing  Bond,  739 

(e)  Operation  and  Effect,  739 

(1)  Presumption  That  Property  Is  Held 
hy  Virtue  of,  739 
^    (2)  On  Attachnent  Lien,  739 
(3)  On  Subsequent  Claims,  739 

d.  Parties,  739 

(i)  Necessary  Parties,  739 

(ii)  Proper  Parties,  740 

e.  Pejenses,  740 

f .  Issues  Triable,  740 

g.  Pleading,  742 

(i)  Complaint,  Interplea,  or  Petition,  742 

(a)  General,  742 

(b)  Particular  Averments,  742 

(1)  Nature  of  Claim,  742 

(2)  Description  of  Property,  743 

(c)  Amendments,  743 
(ii)  Answer  or  Plea,  743 

h.  Evidence,  743 

(i)  Burden  of  Proof,  743 

(ii)  Admissibility,  745 

(a)  /t?.  General,  745 

(1)  ^i^Z^  Stated,  745 

(2)  ^c?^.?,  Admissions,  or  Declo/rations  of 

Parties,  745 

(a)  Of  Attachment  Defendcmt, 

(b)  (9/"  ClaimoMt,  746 

(c)  Party  in  Possession,  746 

(3)  Affidavit  a/ad  Bond  of  Claimant,  746 

(4)  Proceedings  in  Attachment,  746 

(a)  TFr^7,  746 

(b)  Judgment,  746 

(5)  Relationship  of  ClaimoMt,  746 

(b)  To  Contradict  Officer's  Petiirn,  747 

(c)  T<9  /iS'A<9i(?  Fraud  in  Defendant s  Acquisition 

of  Property,  747 

(d)  T<9  /S%(9^^;  Fraudulent  Transfer  to  Claim- 

ant, 747 

(e)  To  Show  Indebtedness  to  Claimami,  747 

(f)  To  Prove  Title  in  Third  Party,  748 

(g)  To  Prove  Value  of  Property,  748 
(ill)  Weight  and  Sufficiency,  748 

(a)  On  Part  of  Attaching  Creditor,  748 

(1)  In  General,  748 

(2)  Pt-^^o/  (?/  Debt,  749 

(b)  Oti  P^j^t'^  of  Claimant,  749 
i.  TVmZ,  750 

(i)  Order  of  Tfying  Principal  Action  cmd  Right  to 

Attached  Property,  750 

(ii)  -  Consolidation        Claims  Under  Several  Attach- 

ments, 750 
(ill)  Province  of  Court  amd  Jury,  750 
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(iv)  Instructions^  751 
(v)  Verdict,  752 

(a)  In  General,  752 

(b)  Assessing  Value  of  Property^  Kb'^ 

(c)  Setting  Aside  Verdict,  753 

(d)  Aviending  Verdict,  753 
j.  Judgment,  753 

(i)        General,  753 

(ii)  Assessment  of  Value  of  Projperty,  754 
(ill)  7^2/  Favor  of  C  laimant,  754 
(iv)  Against  Claimant,  755 
(v)  Effect  of  Judgment,  756 
k.  6(9.s^5  <2/i(i  Damages,  757 
(l)  6^^?5fe,  757 
(ii)  Damages,  757 


(i)  Right  of  Review,  758 
(ii)  7^(9  T'TA^^^  Court,  758 
(ill)  Parties,  758 

(iv)  Tahing  and  Perfecting,  758 

(v)  Supersedeas  or  Stay  of  Proceedings,  758 
(vi)  Record,  759 

(vii)  aS'<5(9^6  <2?i<^  Extent  of  Review,  759 


B.  Liability  on  C  laimanfs  Bond,  759 

1.  In  General,  759 

a.  Liability  of  Claimant,  759 

b.  Liability  of  Sureties,  760 

(i)  Generally,  760 
(ii)  Discharge  of,  760 

2.  Enforcement  of  Liability,  760 

a.  Form,  of  Procedure,  '^60 

b.  Tl^6^  Action  Accrues,  760 

C.  TTA^?  J[f(22/  ^1^^,  760 

d.  Defenses,  761 

e.  Pleadings  —  Declaration,  761 

f .  Evidence,  761  ' 

g.  Damages,  762 

C.  Recovering  Damages  For  Dispossession,  762 

1.  Right  of  Action,  762 

2.  Persons  Liable,  '^64 

a.  /^i  General,  764 

b.  Sureties  on  Attachment  Bond,  765 

3.  Joinder  of  Parties,  765 

4.  Defenses,  765 

5.  Pleadings,  766 

ar  Complaint,  Declaration,  or  Petition,  766 
b.  Answer  or  Plea,  766 

6.  Evidence,  766 

a.  Plaintiff^ s,  766 

b.  Defendant's,  767 

.  T.  Trial  —  Instructions,  767 
8.  Damages,  768 

a.  /^i  General,  768 

b.  Measure  of  Damages,  768 


XV.  DISSOLUTION,  QUASHING,  AND  VACATING,  769 

A.  Causes  For  Dissohition,  769 


1.  Generally,  769 
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2.  Defects  in  Proceeding^  771 

3.  Falsity  of  Affidavit,  772 

a.  Non  -Existence  of  Alleged  Grounds  For  Attachment^  772 

b.  Variance  From  Allegations  as  to  Amoimt  of  Claim^  774 

4.  Insufficient  Circumstances,  774 

a.  Appear a/)ice  m  Suit,  774 

b.  Lack  of  Interest  in  Attached  Property,  775 

B.  Who  May  Move  or  Plead^  775 

1.  Generally,  775 

2.  Circumstances  Affecting  Defendants  Might  to  Move,  779 

a.  Ownership  of  Attached  Property^  779 

b.  Estoppel,  780 

C.  To  Whom  Application  Made,  781 

D.  Procedure,  781 

1.  Where  Court  Acts  Ex  Mero  Motu,  781 

2.  By  Motion  or  Pule  to  Show  Cause,  783 

a.  In  General,  782 

(i)  Defects  Apparent  of  Pecord,  783 

(ii)  Defects  Not  Apparent  of  Pecord,  782 

b.  Necessity  For  General  Appearance  in  Action,  784 

c.  Time  to  Move,  784 

d.  Notice  of  Application,  786 

(i)  Necessity  For,  786 

(ii)  Form  and  Sufficiency,  787 
(a.)  In  General,  787 
(b)  Specifying  Grounds,  787 

e.  Pequisites  of  Motion  or  Application,  787 

(i)  Entitling,  787 

.  (ii)  Particular  Averments,  787 

(a)  Specifying  Grounds  of  Application,  787 

(b)  Denying  Grounds  Alleged  in  Affidavit  For 

Attachment,  788 

(c)  Description  of  Property  Attached,  789 
(ill)  Peqttest  For  Restoration,  789 

(iy)  Yerification,  789 

f .  Supporting  Affidavits,  789 

(i)  Tti  General,  789 

(ii)  Traversing,  Explaining,  or  Avoiding  Plaintiff  ^ s 

Evidence,  791 

g.  Opposing  Affidavits,  791 

if)  In  General,  7^\ 

(ii)  /?i  Pebuttal,  793 

.  (ill)  Of  Cause  of  Action,  7^^ 

(a)  //I  General,  793 

(b)  Amending  or  Filing  Supplementary  Affi- 

davit, 793 

h.  Hearing  ayid  Determination,  794 

(i)  Form  of  Trial,  794 

(a)  Court  or  Jury,  794 

(b)  Reference,  794 
(ii)  Issues  Determinable,  795 

(hi)  Pight  to  Open  and  Close,  796 
(iv)  'Evidence,  796 

(a)  Burden  of  Proof,  796 

(b)  Admissibility,  797 

(t)  Motion  Based  on  Original  Papers,  797 
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(2)  Motion   Based  on  Evidence  Dehors 
Record^  798 
(v)  Continuances^  798 

(vi)  Order  Granting  or  Denying  Application,  799 
i.  Behearing^  799 
j.  Second  Motion,  800 
3.  By  Plea  in  Ahatement,  800 

a.  In  General,  800 

b.  Effect  of  Eailure  to  File  Plea,  801 

c.  Time  of  Filing,  801 

d.  Requisites  and  Sufficiency  of  Plea,  802 

(i)  In  General,  802 
(ii)  Verification,  802 

(a)  Necessity,  802 

(b)  Requisites  and  Sufficiency,  803 

e.  Amendment  of  Plea,  803 

f .  Withdrawal  of  Plea,,  803 

f.  Similiter  or  Replication  to  Plea,  803 
.  Hearing  and  Determination,  803 
(i)  Time  of  Hearing,  803 
(ii)  Matters  Determinable,  804 
(ill)  Evidence,  804 

(a)  Burden  of  Proof,  804 

(b)  Admissibility,  804 

(IV)   7>m^        e^^^)  805 

(v)  Verdict,  805 
(vi)  Judgment,  805 

E.  Effect  of  Dissolution,  805 

1.  /7^  General,  805 

2.  Jf(^^?i  Action,  805 

a.  TFA^r^  Attachment  Is  Ancilla/ry,  805 

b.  TTA^r^  Atta()hment  Is  Basis  of  Jurisdiction,  806 

(i)  In  General,  806 

(ii)  Debt  Not  Due,  806 

c.  Where  Jurisdiction  of  Person  Is  Acqioired  Otherwise 

Than  by  Attachment,  807 

d.  Where  Writ  Is  Quashed  by  Agreement,  807 

e.  Tinder  Special  Statutory  Provisions,  807 

3.  In  Respect  to  Attached  Property,  808 

a.  Effect  on  Lien,  808 

b.  Return  of  Property,  808 

(i)  Necessity  For,  808 
(ii)  Order  For  Redelivery,  809 
(ill)  Time  and  Manner  of  Making  Return,  809 
(iv)  Effect  of  Second  Attachment  Where  Property  Is 
Not  Returned,  809 

4.  On  Rights  of  Other  Attaching  Creditors,  Interveners,  or 

Execution  Creditors,  809 

5.  On  liability  on  Release  or  Forthcoming  Bonds,  810 

6.  On  Right  to  Maintain  S'libsequent  Proceedings,  810 

F.  Effect  of  Ref%isal  to  Dissolve  Attachment,  810 

G.  Appeal,  810 

1.  Right  of  Appeal,  810 

2.  Revieio  on  Appeal,  811 

H.  Reinstatement,  811  .  . 

1.  In  General^  811 

2.  Effect  of,  812 
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XVL  PROCEEDINGS  IN  THE  MAIN  ACTION,  813 

A.  Notice,  813 

1.  Necessity  For,  813 

a.  To  Authorize  Judgment  Against  Property,  813 

(i)  In  General,  813 

(ii)  Seizitre  of  Property  as  Const/puctim  Notice,  813 
{ui)  Effect^  of  Faihore  to  Give  Notice,  ^14: 

(a)  As  Rendering  Proceedings  Erroneous,  814 

(b)  As  Rendering  Judgment  Void,  814 

b.  To  Authorize  Personal  Judgment,  815 

2.  Mode  and  Sufficiency,  815 

B.  Appearance,  SIQ 

1.  Right  to  Appear,  816 

2.  What  Constitutes,  816 

a.  In  General,  816 

b.  AppearoMce  to  Contest  Attachment,  817 

3.  Effect  of,  817 

C.  Pleadings,  818 

1.  Declaration  or  Complaint,  818 

a.  Necessity  For,  818 

b.  7¥m^  of  Filing,  818 

c.  Sufficiency,  819 

d.  Amendments,  830 

2.  PZ^ti^  6>r  Answer,  821 

D.  Judgment,  822 

1.  TTA^r^  iVT?  Personal  Jurisdiction  Acquired,  822 

a.  General,  822 

b.  Operation  anid  Effect,  823 

(i)  Binding  Only  on  Property,  823 

(ii)  Effect  of  Rendering  General  Judgment,  824 
(ill)  Conclusiveness,  824 

c.  Setting  Aside  Default,  825 

2.  TFA^r^  Jurisdiction  Acqtoired  Over  Person,  825 

3.  Order  For  Execution  or  Sale,  825 
•  a.  Necessity  For,  825 

b.  Sufficiency,  826 

4.  Amount  of  Recovery,  828  . 
6.  Time  of  Entry,  828 

a.  Judgment  hy  Default,  828 

b.  TF"A6/'<?  Action  on  Immatured  Demand,  828 

XVIL  PROCEEDINGS  IN  AID  OF  ATTACHMENT,  829 

A.  In  General,  829 

B.  Equitable  Relief,  830 

XVIII.  WRONGFUL  ATTACHMENT,  831 

A.  Under  Irregular  or  Void  Process,  831 

1.  liability  Where  Process  Is  Irregular,  831 

2.  liability  Where  Process  Is  Void,  SZ\ 

3.  Proceedings  to  Enforce  liability,  831 

a.  Nature  and  Form  of  Action,  831 

b.  Parties,  832 

c.  Pleadings,  832 

d.  Matters  of  Defense  and  in  Mitigation,  832 

■  (i)  Subsequent  Seizure  by  Attachment  Plaintiff,  832 

(ii)  Subsequent  Seizure  by  Third  Person,  832 
(ill)  Return  of  Property,  832 

B.  Under  Regular  Process,  832 
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1.  Bight  of  Action^  832 

a.  Irrespective  of  Statutory  Authority,  833 

b.  When  Authorized  hy  Statute^  833 

2.  Elements  of  Liability^  834 

a.  In  General^  834 

b.  Under  What  Circumstances  Attachment  Is  Considered 

Wrongful,  835 

3.  Accrual  of  Right  of  Action,  837 

a.  As  Depending  Upon  DissoUttion  of  the  A  ttachment,  837 

b.  As  Depending  Upon  Termination  of  Mai/n  Action  in 

Defendant^ s  Favor ^  838 

4.  Persons  Entitled  to  Recover,  839 

a.  Attachment  Defendant,  839 

b.  Officer  levying  Attachment,  839 

c.  Garnishees,  839 

5.  Persons  Liable,  839 

a.  In  General,  839 

b.  Sureties  on  Attachment  Bond,  MO 

6.  Proceedings  to  Becover  For  Wrongful  Attachment,  841 

a.  Jurisdiction  and  Yenue,  841 

b.  Statute  of  Limitations,  841 

c.  Methods  of  Enforcing  Licd)iUty,  842  ' 

(i)  By  Proceedings  in  Main  Action,  842 

(a)  Assessifig  Damages  on  Dissolution  or  Dis- 

missal, 842 

(b)  Counter- Claim,  8^2 

(c)  Beconvention,  844 

(d)  Set -Off,  844 

(ii)        Proceedings  Subsequent  to  Main  Action,  845 

(a)  In  General,  845 

(b)  By  Action  Independently  of  Bond,  845 

(c)  By  Motion  Before  Court  Passing  Upon 

Original  Cause,  845 

(d)  By  Set -Off  or  Counter- Claim  in  Sid)sequent 

Action,  846 

(e)  Election  of  Remedies  and  Use  of  One  Rem- 

edy as  Bar  to  Another,  846 

d.  Conditions  Precedent  to  Enforcement  of  Liability,  847 

(i)  Demand,  847 
(ii)  Notice,  847 

(ill)  Assessment  of  Damages  in  Main  Action,  847 
(iv)  Judgment  Against  Attachment  Plaintiff  in  Inde- 
pendent Action,  847 
(v)  Obtaining  Possession  of  Bond,  848 
(vi)  Payment  of  Damages  Caused  by  Attachment,  848 

e.  '  Parties,  848 

(i)  Plaintiffs,  848 

(a)  In  General,  848 

(b)  Assignees  in  Banhruptcy  and  Assignees  For 

Benefit  of  Creditors,  848 

(c)  Assignees  of  Attachment  Bond,  849 

(d)  Joinder,  849 

(1)  Where  All  Obligees  Have  Not  Sus- 

tained Injury,  849 

(2)  Where  All  Obligees  Have  Sustained 

Injury,  849 
(a)  Where  Injury  Is  Joint,  849 
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(b)  Where  Each   Obligee  Has  Sios- 
tained  Eidividual  Injury,  849 
(3)  Objections  For  Defects  of  Parties^  850 
(ii)  Defendants,  850 

(a)  Joinder  of  Principal  and  Sureties,  850 

(b)  Joinder  of  Several  Attaching  Creditors,  851 

f.  Pleadings,  851 

(i)  Of  Defendant  in  Attachment,  ^^1 

(a)  Necessity  and  Sufficiency  of  Allegations,  851 

(1)  As  to  Issue  and  levy  of  W^'it,  851 

(2)  As  to    Execution  and  Approval  of 

Bond,  852 

(3)  As  to  Conditions  of  Bond  and  Breach 

Thereof,  852 
(tt)  As     to     Wrongfulness    of  Attach- 
ment, 853 

(a)  In  General,  853 

(b)  Negativing     Grounds    of  At- 

tachment in  Express 
Terms,  853 

aa.  In  Suit  Before  Dissolu- 
tion, 853 

bb.  In  Suit  After  Dissolu- 
tion, 854 

(5)  Want  of  Probable  Cause,  854 

(6)  Malice,  855 

(7)  Dissolution  of  Attachment  or  Termi- 

nation of  Main  Action,  855 

(8)  Damages,  850 

(a)  Necessity  of  Alleging,  856 

(b)  Sufficiency  of  Allegations,  857 

(9)  Non-Payment  of  Damages,  857 

(b)  Joinder  of  Causes  of  Action,  858 
(ii)  Of  Plaintiff  in  Attachment, 

(a)  General  Issue  or  General  Denial,  858 

(b)  Non  Est  Factum,  858 

(c)  Non  -Damnificatus,  859 

g.  Defenses,  859 

(i)  In  General,  859 

(ii)  Advice  of  Counsel,  861 
(ill)  Consent  to  Attachment,  861 

(iv)  Existence  of  Ground  Other  Than  Stated  in  Affi- 

davit, 861 

(v)  Good  Faith  of  Attachment  Plaintiff,  862 

(vi)  Illegality  of  Claim  Sued  On,  862 
(yii)  Irregularities  in  Proceedings,  863 

(a)  In  General,  863 

(b)  Irregularities  in  Bond,  863 
(viii)  Probable  Cause,  863 

(ix)  Return  of  Property,  863 

(x)  Subsequent  Seizure,  863 

(xi)  Truth  of  Facts  Stated  in  Affidavit,  864 

h.  Set  -  Off, 

i.  Evidence,  864 

{i)  Burden  of  Proofs  864 

(ii)  Admissibility,  865 

(a)  In  Gene7'al,  865 
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(b)  In  Relation  to  Grounds  of  Attachment^  865 

(1)  Li  General,  865 

(2)  That   Debtor  Is  About  to  Remove 

From  State  or  County,  865 

(3)  That  Defendant  Is  About  to  Fraudu- 

lently Dispose  of  Projperty,  866 

(4)  That  Defendant  Has  Conveyed  Prop- 

erty to  Defraud  Creditors,  867 

(5)  That    Defendant    Is  Fraudulently 

Withholding  Means  From  Credit- 
ors, 867 

(c)  In  Relation  to  Malice  of  Attachment  Plain- 

tiff, 867 
(1)  To  Show  Malice,  867 
(2}  To  Show  Absence  of  Malice,  868 

(d)  In  Relation  to  Probable  Cause,  868 

(e)  To  Identify  Plaintiff  in  Suit  at  Bar  With 

Attachment  Defendamt,  869 

(f)  To  Identify  Property  Sold,  869 

(g)  To  Show  Quantity  of  Property  Seized,  869 

(h)  To  Show  Value  of  Property  Attached,  869 
(i)  To  Show  Damages  Sustained,  870 

(j)  To  Show  Amount  of  Attorney's  Fees,  871 
(ill)  Weight  and  Sufficiency  of  Evidence  and  Pre- 
sumptions, 871 

(a)  In  General,  871 

(b)  In  Relation  to  Cause  of  Action,  871 

(c)  In  Relation  to  Malice  and  Want  of  Probable 

Cause,  871 

(d)  In  Relation  to  Value  of  Property,  872 

(e)  In  Relation  to  Wrongf^dness  of  Attach- 

ment, 872 

Damages,  872 

(i)  Character  of  Damages  Recoverable  as  Affected  by 

Method  of  Enforcing  liability,  872 

(a)  By  Proceedings  on  Bond,  872 

(1)  Rule   That    Only  Actual  Damages 

Recoverable,  872 

(2)  Rule   That  Exemplary  or  Punitive 

Damages  Mecoverable,  872 

(a)  Under  StatiUes  Making  Express 

Provision  Therefor,  872 

(b)  Under  Statutes  Making  No  Pro- 

vision For  Other  Than  Actual 
Damages,  873 

(3)  limitation  of  Damages  Recoverable 

by  Amount  of  Penalty  Named  in 
Bond,  873 

(b)  By  Actions  or  Proceedings  Independent  of 

Bond,  873 

(ii)  Actual  Damages,  874 

(a)  Defined,  874 

(b)  R^ght  to  Recover  Where  Attachment  Merely 

Wrongful,  874 

(1)  State msnt  of  Ride, 

(2)  Extent  and  lin I itations  of  Rule,  874 
(ill)  Exemplary  or  Punitive  Damages,  875 
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(a)  Under  What  Circumstances  Allowable^  875 

iX)  In  General^  875 

(2)  Allowance   of  Actual   Damages  as 
Basis  For  Exemjplary  Damages^  875 

(b)  Method  of  Estimating^  876 
(iv)  Nominal  Damages^  876 

(v)  Damages  For  Acts  of  Agent  or  Attorney^  876 
(^k)  ^ Acts  of  Agent, 
(b)  Acts  of  Attorney^  877 

(vi)  Particular  Expenses,  Injuries,  or  Losses,  877 

(a)  In  General,  877 

(b)  Expenses  Incurred  in  Defending  Attach- 

ment, 878 

(c)  Expenses  Incurred  in  Defending  Principal 

Action,  878 

(d)  Expenses  Incurred  in  Proceeding  to  Recover 

Damages,  879 

(e)  Injury  Resulting  From   Subsequent  Lev- 

ies, 879 
(r)  Injury  to  Credit,  879 

(g)  Injury  to  or  Depreciation  in    Value  of 

Property  Attached,  880 

(1)  Personal  Property,  880 

(2)  Real  Property,  880 

(h)  Injury  to  Feelings,  881 

(i)  Injury  to  or  Loss  of  Business,  881 

(j)  Injury  to  Reputation  or  Character,  881 
(k)  loss,  Destruction,  or  Conversion  of  Prop- 
erty, 882 

(l)  Loss  of  Probable  or  Prospective  Profits,  883 
(m)  Loss  of  Use  of  Property,  883 

(vii)  Measure  of  Damages,  883 

(a)  Where   Property  Is  Returned  or  Recov- 

ered, 883 

(b)  Where  Property  Is  Not  Recoverable^  883 
k.  Matters  in  Mitigation,  884 

1.  Counsel  Fees,  885 

(i)  In  Actions  on  Bonds, 

(a)  View  That  No  Fees  Recoverable,  885 

(b)  View  That  Fees  Expended  in  Defense  of 
•     ■  Attachment  Recoverable,  885 

(c)  View  That  Only  Fees  Expended  in  Defense 

of  Attachment  Recoverable, '^'$>^  » 

(d)  Fees  For  Bringing  Suit  on  Bond,  886 

(ii)  On  Trial  of  Plea  in  Abatement  to  Attachment,  887 
(ill)  In  Actions  Independent  of  Bond,  887 

CROSS-REFERENCES 

For  Matters  Relating  to  : 

Abatement  of  Attachment : 

By  Death  of  Party,  see  Abatement  and  Revival. 
By  Dissolution  of  Corporation,  see  Corporations. 
By  Pendency  of  Other  Proceedings,  see  Abatement  and  Revival. 
Arrest  in  Civil  Actions,  see  Arrest. 
Attachment: 
Against: 

IBanks,  see  Banks  and  Banking. 
Corporations,  see  Corporations. 
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For  Matters  Kelating  to  —  {continued) 
Attacliment  —  {continued) 
Against  —  {continued) 

Married  Women,  see  Husband  and  Wife. 
Partners  or  Partnership,  see  Partnership. 
Person,  see  Contempt. 
Witness,  see  Witnesses. 
Before  Justice  of  the  Peace,  see  Justices  of  the  Peace. 
By: 

Banks,  see  Banks  and  Banking. 

Mortgagee,  see  Chattel  Mortgages. 

Sureties  against  Principal,  see  Principal  and  Surety. 
In  Admiralty,  see  Admiralty. 
Injunction  Against,  see  Injunctions. 
Of: 

Debts,  see  Garnishment. 

Exempt  Property,  see  Exemptions;  Homesteads. 

Property  in  Hands  of  Third  Persons,  see  Garnishment. 
Suits  in  Aid  of,  see  Creditors'  Suits. 
To  Enforce : 

Award,  see  Arbitration  and  Award. 

Liens,  see  Agriculture  ;  Landlord  and  Tenant  ;  Logging  ;  Mechanics' 
Liens  ;  Sales  ;  Vendor  and  Purchaser. 
To  Eecover  Costs,  see  Costs. 

Attorney's  Authority  to  Sue  Out,  see  Attorney  and  Client. 

Effect  of  Attachment  on  Assignment  For  Benefit  of  Creditors,  see  Assign- 
ments For  Benefit  of  Creditors. 

Effect  on  Attachment  Proceedings  of  Bankruptcy  or  Insolvency,  see  Bank- 
ruptcy ;  Insolvency. 

Execution,  see  Executions. 

Factorizing,  see  Garnishment. 

Garnishment,  see  Garnishment. 

Malicious  Attachment,  see  Malicious  Prosecution. 

Sequestration,  see  Sequestration. 

Trustee  Process,  see  Garnishment. 

Review  of  Attachment  Proceedings,  Generally,  see  Appeal  and  Error. 

L  DEFINITION. 

The  word  "  attachment "  has  been  defined  as  "  taking  into  the  custody  of  the 
law  the  person  or  property  of  one  already  before  the  court,  or  of  one  whom  it  is 
sought  to  bring  before  it ;  a  writ  issued  at  the  institution  or  during  the  progress 
of  an  action,  commanding  the  sheriff  or  other  proper  officer  to  attach  the  property, 
rights,  credits,  or  effects  of  the  defendant  to  satisfy  the  demands  of  the  plaintiff."  ^ 

n.  NATURE  AND  PURPOSE  OF  REMEDY. 
A.  Nature — l.  In  General.    Attachments  may  be  used  for  two  purposes: 


1.  Bouvier  L.  Diet,  [quoted  in  Beardsley 
V.  Beecher,  47  Conn.  408,  414] .  See  also  Lowry 
V.  Cady,  4  Vt.  504,  24  Am.  Dec.  628  ;  Attach. 

Attachment  of  the  person  is  not  included 
within  the  scope  of  this  article.  As  to  that 
see  Contempt;  Witnesses. 

Distinguished  from  execution. —  An  attach- 
ment has  but  few  of  the  attributes  of  an  exe- 
cution, execution  beinj^  a  judicial  process 
for  obtaining  debt  or  damages  recovered  by 
judgment,  and  final  in  its  character,  while  the 
attachment  is  but  mesne  process,  liable  at  any 


time  to  be  dissolved  and  the  judgment  upon 
which  may  or  may  not  aflfect  the  property 
seized.  Thomson  v.  Baltimore,  etc..  Steam  Co., 
33  Md.  312.  See  also  Johnson  v.  Foran,  58 
Md.  148. 

Judicial  attachment  defined. —  ''  Judicial," 
as  distinguished  from  other  attachments  in 
Texas,  includes  those  cases  where,  after  an 
unsuccessful  attempt  to  obtain  personal  serv- 
ice upon  defendant,  an  attachment  is  sued  out 
to  take  the  place  of  personal  service.  Briggs 
V.  Smith,  13  Tex.  269.    See  infra,  V,  P. 
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(1)  To  compel  the  appearance  of  a  defendant ;  (2)  to  seize  and  hold  his  property 
for  the  payment  of  the  debt  to  collect  which  suit  is  brought.  For  the  iirst  pur- 
pose, it  was  a  common-law  writ  called  attachment  or  pone  from  its  language, 
pone  per  vadium  et  salvos  plegios,^^ — put  by  gage  and  safe  pledges  A.  B.  the 
defendant,  etc.  This  was  a  writ,  not  issuing  out  of  chancery,  but  out  of  the 
court  of  common  pleas,  being  grounded  on  the  non-appearance  of  defendant  at 
the  return  of  the  original  writ ;  and  thereby  the  sheriff  was  commanded  to  attach 
him,  by  taking  gage,  that  is,  certain  of  his  goods,  which  he  was  to  forfeit  if  he 
did  not  appear ;  or  by  making  him  find  safe  pledges  or  sureties,  who  were  to  be 
amerced  in  case  of  his  non-appearance.  This  was  the  second  process  in  an 
ordinary  suit,  then  following  the  summons,  and  the  first  process  in  actions  of 
trespass  vi  et  armis  or  for  other  trespasses  against  the  peace  such  as  deceit  or 
conspiracy  where  the  violence  of  the  wrong  required  a  more  speedy  remedy. 
The  second  kind  of  attachment  is  a  proceeding  unknown  to  the  common  law. 
It  had  its  origin  in  the  civil  law,  and  first  arose  in  England  in  the  form  of  a  local 
custom  of  London  merchants,  out  of  which,  as  modified  and  extended  by  statute, 
has  grown  the  modern  law  of  attachment.^  The  proceeding  as  it  exists  in  the 
United  States  to-day  is  deemed  to  be  a  summary  and  extraordinary  remedy  in 
derogation  of  the  common  law  and  has  been  said  to  owe  its  existence  entirely  to 
statutory  enactment.^ 


2.  Common-law  attachment  or  pone. —  3  Bl. 

Comm.  280. 

Modern  attachment. —  Hannibal,  etc.,  R. 
Co.  V.  Crane,  102  111.  249,  40  Am.  Rep.  581; 
Turner  v.  Lytle,  59  Md.  199;  Goldmark  v. 
Magnolia  Metal  Co.,  65  N.  J.  L.  341,  47 
Atl.  720;  Sehenck  v.  Griffin,  38  N.  J.  L. 
462;  Tolman  v.  Thompson,  2  McCord(S.  C.) 
43.  See  also  Haber  v.  Nassitts,  12  Fla. 
589,  608  (where  the  court  said:  "No 
such  process  was  known  at  common  law, 
and  the  proceeding  is  traced  to  a  custom  of 
London  whereby  '  if  a  plaint  was  affirmed  and 
returned  nihil,'  the  plaintiff  had  a  garnish- 
ment against  debtors  of  the  defendant,  and 
after  certain  proceedings  was  entitled  to  judg- 
ment. Under  these  proceedings,  without  per- 
sonal service  upon  the  defendant,  debts  due 
the  defendant,  which  were  not  subjects  that 
could  be  reached  by  a  fi.  fa.  at  law,  were  sub- 
jected to  his  claim");  Woolsey  Attachm. 
23,  24  (where  it  is  said:  "  The  process  of  at- 
tachment seems  therefore,  in  its  origin,  to 
have  been  originally  intended  merely  to  com- 
pel the  appearance  of  the  defendant  by  suffi- 
cient sureties  to  answer  the  plaintiff's  de- 
mand upon  him.  It  was  justly  considered 
that  the  merchants  of  a  great  mercantile 
city  would  have  debtors  resident  in  foreign 
countries,  with  no  means  (unless  by  their 
property  here)  of  rendering  them  amenable 
to  our  courts  of  justice.  The  process  of  at- 
tachment was  therefore  probably  devised; 
and  hence,  in  our  common  law  books,  it  is 
styled  Foreign  Attachment.  But  it  may  be 
remarked,  that,  in  the  language  of  the  city 
courts,  all  non-freemen  are  styled  foreign- 
ers " )  ;  1  Rolle  Abr.  tit.  Customs  of  London, 
K,  13;  Locke  Foreign  Attachm.  1;  and  infra, 
II,  B. 

Georgia  —  Statutes  construed  according  to 
custom  of  London. —  In  Mills  v.  Findlay,  14 
Ga.  230,  it  was  held  that  the  Georgia  attach- 
ment laws  were  founded  upon  the  custom  of 
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London,  and,  where  they  did  not  contain  con- 
trary provisions,  were  to  be  construed  accord- 
ing to  the  practice  and  decisions  under  that 
custom. 

3.  Alabama. —  Pullman  Palace  Car  Co.  v, 
Harrison,  122  Ala.  149,  25  So.  697,  82  Am.  St. 
Rep.  68;  Vann  v.  Adams,  71  Ala.  475. 

A  rizona. —  Ordenstein  v.  Bones,  (Ariz.  1887) 
12  Pac.  614. 

Arkansas. —  Bush  v.  Visant,  40  Ark.  124; 
Smith  V.  Block,  7  Ark.  358 ;  Hynson  v.  Taylor, 
3  Ark.  552. 

California. —  Rudolph  v.  Saunders,  111  Cal. 
233,  43  Pac.  619;  Roberts  v.  Landecker,  9 
Cal.  262. 

Colorado. —  Collins  v.  Burns,  16  Colo.  7,  26 
Pac.  145. 

Connecticut. — Hubbell  v.  Kingman,  52  Conn. 
17 ;  Sanford  v.  Pond,  37  Conn.  588. 

Delaware. —  Smith  v.  Armour,  1  Pennew. 
(Del.)  361,  40  Atl.  720;  Pennsylvania  Steel 
Co.  V.  New  Jersey  Southern  R.  Co.,  4  Houst. 
(Del.)  572. 

Florida. —  McGehee  v.  Wilkins,  31  Fla.  83, 
12  So.  228;  West  v.  Woolfolk,  21  Fla.  189. 

Geor^fia.— Clark  v.  Tuggle,  18  Ga.  604; 
Mills  V.  Findlay,  14  Ga.  230;  Levy  v.  Mill- 
man,  7  Ga.  167. 

Idaho. —  Vollmer  v.  Spencer,  (Ida.  1897) 
51  Pac.  609;  Murphy  Montandon,  2  Ida. 
1048,  29  Pac.  851,  35  Am.  St.  Rep.  279. 

Illinois. —  Haywood  v.  Collins,  60  111.  328 ; 
May  V.  Baker,  15  111.  89;  Moore  v.  Hamilton, 
7  111.  429. 

Indiana. —  Hoffman  v.  Henderson,  145  Ind. 
613,  44  N.  E.  629;  Cunningham  v.  Jacobs,  120 
Ind.  306,  22  N.  E.  335;  Risher  v.  Gilpin,  29 
Ind.  53;  Rodde  v.  Hollweg,  19  Ind.  App.  222, 
49  N.  E.  282. 

Iowa. —  Eads  v.  Pitkin,  3  Greene  ( Iowa ) 
.77. 

Kansas. —  Manley  v.  Headley,  10  Kan.  88. 
Maryland. —  Gunby  v.  Porter,  80  Md.  402, 
31  Atl..  324;  Thomas  v.  Brown,  67  Md.  512, 
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2.  In  Rem  or  In  Personam.  Attachment  is  sometimes  spoken  of  as  a  proceed- 
ing in  rem^  but  strictly  speaking  this  is  incorrect,  as  a  proceeding  in  rem  is 
taken  irrespective  of  parties  and  is  binding  on  the  whole  world,  while  the  attach- 
ment affects  the  particular  debtor  only  and  is  binding  on  him  alone.^    When  no 


10  Atl.  713;  Randle  v.  Mellen,  67  Md.  181, 
8  Atl.  573;  Evesson  v.  Selby,  32  Md.  340; 
McPherson  v.  Snowden,  19  Md.  197.  But 
compare  Barney  v.  Patterson,  6  Harr.  &  J. 
(Md.)  182. 

Michigan. —  Jaffray  v.  Jennings,  101  Mich. 
515,  60  N.  W.  52,  25  L.  R.  A.  645 ;  Estlow  v. 
Hanna,  75  Mich.  219,  42  N.  W.  812;  Drake  v. 
Lake  Shore,  etc.,  R.  Co.,  69  Mich.  168,  37 
N.  W.  70,  13  Am.  St.  Rep.  382;  Langtry  v. 
Wayne  Cir.  Judges,  68  Mich.  451,  36  N.  W. 
211,  13  Am.  St.  Rep.  352. 

Mississippi. —  Rankin  v.  Dulaney,  43  Miss. 
197. 

Missouri. —  Beach  v.  Baldwin,  14  Mo.  597 ; 
Wyeth  Hardware,  etc.,  Co.  v.  Lang,  54  Mo. 
App.  147. 

Nebraska.— HoRglaiid  v.  Wilcox,  42  Nebr. 
138,  60  N.  W.  376;  John  V.  Farwell  Co.  v. 
Wright,  38  Nebr.  445,  56  N.  W.  984;  Handy 
f .  Brong,  4  Nebr.  60. 

New  Hampshire. —  Kittredge  v.  Bellows,  7 
N.  H.  399. 

Neiv  Jersey. —  Baldwin  v.  Flagg,  43  N.  J.  L. 
495 :  Leonard  v.  Stout,  36  N.  J.  L.  370 ;  Cur- 
tis V.  Steever,  36  N.  J.  L.  304;  Pullinger  V. 
Van  Emburgh,  16  N.  J.  L.  457. 

Neio  York. —  Penoyar  v.  Kelsey,  150  N.  Y. 
77,  79,  44  N.  E.  788,  34  L.  R.  A.  248,  where 
the  court  said:  "  It  exists,  as  a  provisional 
remedy,  only  when  authorized  by  statute,  and, 
as  such,  is  comparatively  recent  in  its  origin. 
While  attachments  were  permitted  in  Jus- 
tices' Courts  by  the  Revised  Statutes  and 
were  extended  somewhat  by  the  Non-imprison- 
ment Act,  they  were  proceedings  in  the  nature 
of  original  process,  by  which  the  action  was 
commenced.  (2  R.  S.  274;  L.  1831,  ch.  200; 
Bradner  on  Attachment,  2.  See,  also,  1  Web- 
ster &  Skinner,  236,  2  R.  L.  1813,  p.  157.) 
Attachment  as  a  provisional  remedy,  with 
the  object  of  securing  a  debt  by  preliminary 
levy  upon  property  to  conserve  it  for  eventual 
execution,  was  created  by  the  Code  of  Proce- 
dure, and  has  been  continued  and  extended  by 
the  Code  of  Civil  Procedure.  (Code  Proc. 
§  227;  Co.  Civ.  Proc.  §  635);"  Murphy  v. 
Jack,  76  Hun  (N.  Y.)  356,  27  N.  Y.  Suppl. 
802,  58  N.  Y.  St.  481;  Rowles  v.  Hoare,  61 
Barb.  (N.  Y.)  266. 

North  Dakota. —  Birchall  v.  Griggs,  4  N.  D. 
305,  60  N.  W.  842,  50  Am.  St.  Rep.  654. 

Ohio. —  Humphrey  v.  Wood,  Wright  (Ohio) 
566. 

Oregon. —  Case  v.  Noyes,  16  Oreg.  329,  19 
Pac.  104;  Schneider  v.  Sears,  13  Oreg.  69,  8 
Pae.  841. 

South  Carolina. — Addison  v.  Sujette,  ( S.  C. 
1897)  27  S.  E;  631;  Stanley  v.  Stanley,  35 
S.  C.  94,  14  S.  E.  675;  Sargeant  v.  Helnibold, 
Harp.  (S.  C.)  219. 

South  Dakota. —  Deering  v.  Warren,  1  S.  D. 
35,  44  N.  W.  1068. 

Tennessee. —  Jackson  v.  Burke,  4  Heisk. 


(Tenn.)610;  Conrad  v.  McGee,  9  Yerg.(Tenn.) 
428;  Terril  v.  Rogers,  3  Hayw.  (Tenn.)  203. 

Texas. —  Wooster  v.  McGee,  1  Tex.  17. 

Utah. —  Bowers  v.  London  Bank  of  Utah, 
3  Utah  417,  4  Pac.  225. 

V ermont. —  Brigham  v-.  Avery,  48  Vt.  602 ; 
Walker  v.  Wilmarth,  37  Vt.  289;  Leavitt  v. 
Holbrook,  5  Vt.  405. 

Virginia. —  McAllister  v.  Guggenheimer,  91 
Va.  317,  21  S.  E.  475;  Barksdale  v.  Hendree, 
2  Patt.  &  H.  (Va.)  43. 

West  Virginia. —  U.  S.  Baking  Co.  v.  Bach- 
man,  38  W.  Va.  84,  18  S.  E.  382;  Altmeyer  v. 
Caulfield,  37  W.  Va.  847,  17  S.  E.  409;  Cosner 
V.  Smith,  36  W.  Va.  788,  15  S.  E.  977. 

Wisconsin. —  Barth  v.  Graf,  101  Wis.  27, 
76  N.  W.  1100. 

United  States. —  Ritchie  v.  Sayers,  100  Fed. 
520. 

But  compare  Mack  v.  Parks,  8  Gray  (Mass.) 
517,  69  Am.  Dec.  267. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  5. 

As  compared  with  imprisonment  for  debt 
attachment  is  not  deemed  to  be  in  derogation 
of  the  common  law,  but  rather  in  mitigation 
of  its  severity.  Barney  v.  Patterson,  6  Harr. 
&  J.  (Md.)  182. 

Constitutionality  of  statute. —  In  White  v. 
Thielens,  106  Pa.  St.  173,  175,  it  was  held 
that  the  Pennsylvania  act  of  March  17,  1869, 
relating  to  the  commencement  of  actions  by 
attachment  against  fraudulent  debtors,  was 
constitutional.  The  court  said:  "It  works 
no  denial  of  a  trial  by  jury  for  the  ascer- 
tainment of  the  alleged  indebtedness.  If  the 
alleged  fraud  is  not  sustained  the  attachment 
may  be  dissolved.  Yet  if  there  has  been  a 
service  on  the  defendant  the  suit  goes  on.  .  .  . 
If  just  cause  existed  for  the  attachment  of 
the  property  it  is  because  it  would  be  liable 
to  execution  after  the  judgment  is  obtained. 
The  debtor  gets  all  the  benefit  of  a  trial  by 
jury  in  determining  the  question  of  his  in- 
debtedness, and  is  not  therefore  deprived  of 
the  benefit  of  the  laws  exempting  property 
from  execution  issued  on  the  judgment." 

4.  Indiana. — Johnston  v.  Field,  62  Ind.  377. 
Maine. —  Eastman  v.  Wadleigh,  65  Me.  251, 

20  Am.  Rep.  695. 

Maryland. —  Johnson  v.  Stockham,  89  Md. 
368,  43  Atl.  943;  Coward  v.  Dillinger,  56  Md. 
59;  Lewis  v.  Higgins,  52  Md.  614;  Brent  v. 
Taylor,  6  Md.  58. 

Mississippi. —  Sale  r.  French,  61  Miss.  170; 
Myers  v.  Farrell,  47  Miss.  281. 

New  Jersey. —  Connelly  v.  Lerche,  56  N.  J. 
L.  95,  28  Atl.  430;  Schenck  v.  Griflin,  38 
N.  J.  L.  462;  Thompson  v.  Eastburn,  16 
N.  J.  L.  LOO;  Haight  r.  Bergh,  15  N.  J.  L. 
183. 

South  Carolina. —  Stanley  v.  Stanley,  35 
S.  C.  94,  14  S.  E.  675. 

5.  Rhode  Island  Hospital  Trust  Co.  r. 
Keeney,  1  N.  D.  411,  48  N.  W.  341 ;  Woodruff 
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jurisdiction  is  obtained  over  the  debtor's  person  the  remedy  partakes  of  the  nature 
of  a  proceeding  in  rem,  in  that  it  proceeds  against  the  property  in  the  custody  of 
the  court  and  the  judgment  binds  such  property  only  /  but  where  jurisdiction  of 
the  debtor's  person  is  obtained,  either  by  personal  service  or  appearance,  the  pro- 
ceeding is  ordinarily  in  ^personam  and  a  personal  judgment  is  rendered.''' 

3.  Original  or  Auxiliary  Process.  Under  the  statutes  of  some  stares  an  attach- 
ment is  an  original  process  for  the  commencement  of  a  suit,^  but  now,  under  the 
statutes  of  most  states,  it  is  not  a  writ  or  process  by  which  an  action  is  commenced, 
but  a  mere  provisional  remedy,  ancillary  to  an  action  commenced  at  or  before 
the  time  when  the  attachment  is  sued  out.^    Where  it  is  thus  ancillary  to  a 


V.  Taylor,  20  Vt.  65;  Houston  v.  McCluney, 
8  W.  Va.  135;  Madison  First  Nat.  Bank  v. 
Greenwood,  79  Wis.  269,  45  N.  W.  810,  48 
N.  W.  421.  See  also  Sale  v.  French,  61  Miss. 
170,  174,  where  the  court  said:  "As  to  the 
property  seized,  these  proceedings  have  fre- 
quently been  styled  proceedings  in  rem,  and 
it  is  not  altogether  incorrect  so  to  designate 
them,  since  the  property  is  in  custodia  legis, 
and  is  specifically  subjected  to  the  satis- 
faction of  the  plaintiff's  demand;  but  such 
suits  are  also  proceedings  in  personam, 
since  it  is  the  personal  obligation  of  the 
defendant  owner  which  is  the  foundation 
of  the  suit,  and  it  is  not  necessary  that  the 
property  seized  should  have  had  any  sort  of 
connection  with  the  contract  sued  on.  The 
property  seized  is  not  the  debtor  to  the  plain- 
tiff, but  stands  in  the  suit  in  which  it  is  at- 
tached as  the  representative  of  its  owner,  the 
defendant.  The  right  to  attach  is  simply  the 
right  to  seize  the  loroperty  of  the  debtor  and 
to  deal  with  it  as  his  representative.  By  the 
seizure  of  the  thing  the  right  becomes  initiate 
and  is  consummated  by  the  recovery  of  the 
judgment  against  the  owner.  If  the  defendant 
is  served  with  process  or  appears  and  defends, 
a  general  judgment  may  be  rendered  against 
hiin,  upon  which  a  general  execution  may  is- 
sue. If  the  court  fails  to  obtain  jurisdiction 
of  the  person  of  the  defendant,  a  general 
judgment  is  rendered,  but  its  execution  is 
restricted  to  the  property  seized." 

6.  Arkansas. —  Richmond  v.  Duncan,  4  Ark. 
197. 

Colorado. —  Crisman  v.  Dorsey,  12  Colo. 
567,  21  Pac.  920,  14  L.  R.  A.  664;  Emery  v. 
Yount,  7  Colo.  107,  1  Pac.  686! 

Connecticut. —  Waterman  'v.  A.  &  W. 
Sprague  Mfg.  Co.,  55  Conn.  554,  12  Atl.  240. 

Florida. —  Haber  v.  Nassitts,  12  Fla.  589. 

Georgia.—  Kolb  v.  Cheney,  63  Ga.  688. 

Illinois. —  Tennent-Stribbling  Shoe  Co.  v. 
Hargardine-McKittrick  Dry  Goods  Co.,  58  111. 
App.  368. 

Indiana. —  Johnston  v.  Field,  62  Ind.  377. 

Kansas. —  National  Bank  v.  Peters,  5 1  Kan. 
62,  32  Pac.  637. 

Maryland. —  Johnson  v.  Stockham,  89  Md. 
368,  43  Atl.  943 ;  Coward  v.  Dillinger,  56  Md. 
59. 

Mississippi. —  Erwin  v.  Heath,  50  Miss.  795. 

Missouri.—  McCord,  etc..  Mercantile  Co.  v. 
Settles,  58  Mo.  App.  384. 

Nebraska. —  Darnell  v.  Mack,  46  Nebr.  740, 
65  N.  W.  805. 

New  Jersey. —  Schenck  v.  Griffin,  38  N.  J.  L. 
462;  Thompson  v.  Eastburn,  16  N.  J.  L.  100. 
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New  York. —  Fitzsimmons  v.  Marks,  66 
Barb.  (N.  Y.)  333. 

O^io.— Oil  Well  Supply  Co.  v.  Koen,  64 
Ohio  St.  422,  60  N.  E.  603;  Buckeye  Pipe 
Line  Co.  v.  Fee,  62  Ohio  St.  543,  57  N.  E. 
446,  78  Am.  St.  Pep.  743. 

South  Carolina. —  Stanley  v.  Stanley,  35 
S.  C.  94,  14  S.  E.  675. 

Tennessee.—  Brown  v.  Brown,  2  Sneed 
(Tenn.)  431. 

Vermont. —  Woodruff  v.  Taylor,  20  Vt. 
65. 

Wisconsin. —  Madison  First  Nat.  Bank  v. 
Greenwood,  79  Wis.  269,  45  N.  W.  810,  48 
N.  W.  421 ;  Bell  v.  Olmsted,  18  \vis.  69;  Jones 
V.  Spencer,  15  Wis.  583. 

United  States. —  Pennoyer  v.  Neff,  95  U.  S. 
714,  24  L.  ed.  565;  Cooper  v.  Reynolds,  10 
Wall.  (U.  S.)  308,  19  L.  ed.  931. 

As  to  what  judgment  can  be  rendered 
where  no  jurisdiction  of  debtor's  person  ob- 
tained see  infra,  XVI,  D,  1. 

7.  Alabama. —  Betancourt  v.  Eberlin,  71 
Ala.  461. 

Mississippi. —  Holman  v.  Fisher,  49  Miss. 
472 ;  Erwin  v.  Heath,  50  Miss.  795. 

Missouri. —  Bachman  v.  Lewis,  27  Mo.  App. 
81. 

New  Jersey. —  Thompson  v.  Eastburn,  16 
N.  J.  L.  100. 

South  Carolina. —  Shooter  v.  McDuffie,  5 
Rich.  (S.  C.)  61;  Robinson  v.  Crowder,  1 
Bailey  (S.  C.)  185. 

Tennessee. —  Boggess  v.  Gamble,  3  Coldw. 
(Tenn.)  148;  Snell  v.  Allen,  1  Swan  (Tenn.) 
207;  Perkins  t-.  Nor  veil,  6  Humphr.  (Tenn.)  151; 
Green  v.  Shaver,  3  Humphr.  (Tenn.)  138; 
Seawell  v.  Williams,  2  Overt.  (Tenn.) 
272. 

Texas. —  Wilson  v.  Zeigler,  44  Tex.  657 ; 
Chevallier  v.  Williams,  2  Tex.  239. 

Wisconsin. —  Madison  First  Nat.  Bank  v. 
Greenwood,  79  Wis.  269,  45  N.  W.  810,  48 
N.  W.  421;  Whitney  v.  Brunette,  15  Wis.  61. 

United  States. —  Cooper  v.  Reynolds,  10 
Wall.  (U.  S.)  308,  19  L.  ed.  931. 

As  to  judgment  in  the  proceedings  see 
infra,  XVI,  D. 

8.  Bradley  v.  State  Bank,  20  Ind.  528; 
Southern  California  Fruit  Exch.  v.  Stamm,  9 
N.  M.  361,  54  Pac.  345;  Furman  v.  Walter, 
13  How.  Pr.  (N.  Y.)  348;  Albany  City  Ins. 
Co.  V.  Whitney,  70  Pa.  St.  248. 

Attachment  as  original  process  to  com- 
mence an  action  see  Process. 

9.  Arkansas. —  Ferguson  v.  Glidewell,  48 
Ark.  195,  2  S.  W.  711;  Atkins  v.  Swope,  38 
Ark.  528. 


ATTACHMENT 


[4  Cye:]  399 


suit  already  commenced  it  does  not  affect  the  decision  of  the  case  upon  the  merits 


California. —  Low  v.  Adams,  6  Cal.  277. 

Illinois. —  Moore  v.  Hamilton,  7  111.  429. 

Indiana. —  Hoffman  v.  Henderson,  145  Ind. 
613,  44  N.  E.  629;  Cunningham  v.  Jacobs,  120 
Ind.  306,  22  N.  E.  335;  Martin  v.  Holland, 
87  Ind.  105;  Lowry  v.  McGee,  75  Ind.  508; 
State  V.  Miller,  63  Ind.  475;  Eobbins  v.  Alley, 
38  Ind.  553;  Excelsior  lork  Co.  v.  Lukens, 
38  Ind.  438;  Risher  v.  Gilpin,  29  Ind.  53; 
Fechheimer  v.  Hays,  11  Ind.  478;  U.  S.  Cap- 
sule Co.  V.  Isaacs,  23  Ind.  App.  533,  55  N.  E. 
832 ;  Rodde  V.  Hollweg,  19  Ind.  App.  222,  49 
N.  E.  282;  Fargo  v.  Cutshaw,  12  Ind.  App. 
392,  39  N.  E.  532. 

Indian  Territory. —  McFadden  V.  Blocker, 
2  Indian  Terr.  260,  48  S.  W.  1043. 

loiva. —  Danforth  v.  Rupert,  11  Iowa  547; 
Veiths  V.  Hagge,  8  Iowa  163;  Elliott  v.  Mit- 
chell, 3  Greene  (Iowa)  237;  Carothers  v. 
Click,  Morr.  (Iowa)  54. 

Kansas. —  Bundrem  v.  Denn,  25  Kan.  430; 
Boston  V.  Wright,  3  Kan.  227;  Miller  v. 
Dixon,  2  Kan.  App.  445,  42  Pac.  1014. 

Kentucky. —  Duncan  v.  Wickliffe,  4  Mete. 
(Ky.)  118;  Steinharter  v.  Wolfstein,  13  Ky. 
L.  Rep.  871. 

Louisiana. —  U.  S.  V.  Murdock,  18  La.  Ann. 

305,  89  Am.  Dec.  651. 

Islehraska. —  Darnell  v.  Mack,  46  Nebr.  740, 
65  N.  W.  805;  Stutzner  v.  Printz,  43  Nebr. 

306,  61  N.  W.  620;  Reed  v.  Maben,  21  Nebr. 
696,  33  N.  W.  252;  Tessier  v.  Crowley,  16 
Nebr.  369,  20  N.  W.  264.  Compare  Jordan  v. 
Dewey,  40  Nebr.  639,  59  N.  W.  88,  where 
an  analogy  is  drawn  between  an  attachment 
and  an  action. 

'New  Mexico. —  Staab  v.  Hersch,  3  N.  M. 
153,  3  Pac.  248.  And  see  Southern  California 
Fruit  Exch.  v.  Stamm,  9  N.  M.  361,  54  Pac. 
345. 

l^ew  York,—  Stone  v.  Pratt,  90  Hun  (N.  Y.) 
39,  35  N.  Y.  SuppL  519,  70  N.  Y.  St.  131; 
Lamkin  v.  Douglass,  27  Hun  (N.  Y.)  517; 
Finn  i;.  Mehrbach,  65  N.  Y.  Suppl.  250;  Herz- 
berg  V.  Boiesen,  53  N.  Y.  Suppl.  256;  Hough- 
ton V.  Ault,  8  Abb.  Pr.  (N.  Y.)  89  note,  16 
How.  Pr.  (N.  Y.)  77;  Furman  v.  Walter,  13 
How.  Pr.  (N.  Y.)  348;  Eraser  v.  Greenhill, 
3  Code  Rep.  (N.  Y.)  172,  2  Edm.  Sel.  Cas. 
(N.  Y.)  356. 

JSJorth  Carolina. — Grambling  v.  Dickey,  118 
N.  C.  986,  24  S.  E.  671. 

North  Dakota. —  Fox  v.  Mackenzie,  1  N.  D. 
298,  47  N.  W.  386 ;  Jordan  v.  Frank,  1  N.  D. 
206,  46  N.  W.  171. 

Ohio. —  Carty  v.  Fenstemaker,  14  Ohio  St. 
457. 

South  Carolina. —  Stevenson  v.  Dunlap,  33 
S.  C.  350,  11  S.  E.  1017. 

South  Dakota. — Western  Twine  Co.  v.  Scott, 
11  S.  D.  27,  75  N.  W.  273. 

Tennessee. —  Walker  v.  Cottrell,  6  Baxt. 
(Tenn.)  257;  Lewis  v.  Woodfolk,  2  Baxt. 
(Tenn.)  25. 

Washington. —  Windt  i;.  Banniza,  2  Wash. 
147,  26  Pac.  189;  Nesqually  Mill  Co.  v.  Tay- 
lor, 1  Wash.  Terr.  L 


West  Virginia. — Miller  v.  White,  46  W.  Va. 
67,  33  S.  E.  332,  76  Am.  St.  Rep.  791. 

Wisconsin. —  Maguire  v.  Bolen,  94  Wis.  48, 
68  N.  W.  408;  Madison  First  Nat.  Bank  v. 
Greenwood,  79  Wis.  269,  45  N.  W.  810,  48 
N.  W.  421;  Bell  v.  Olmsted,  18  Wis.  69;  Jar- 
vis  V.  Barrett,  14  Wis.  591;  Chase  v.  Hill,  13 
Wis.  222. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  1. 

Where  process  is  served  upon  defendant 
the  attachment  is  auxiliary  process.  Williams 
V.  Kimball,  8  Mart.  N.  S.  (La.)  351;  Hill- 
man  V.  Anthony,  4  Baxt.  (Tenn.)  444. 

Part  of  record. —  An  attachment,  though 
an  ancillary  proceeding,  is  a  part  of  the 
record.  Miller  v.  White,  46  Vv .  Va.  67,  33 
S.  E.  332,  76  Am.  St.  Rep.  791. 

Is  an  "  action  "  so  far  as  relates  to  justice's 
fees. —  An  attachment,  while  it  is  not  an  in- 
dependent action,  and  while  it  is  auxiliary 
and  ancillary  to  the  main  action  in  which  it 
may  be  obtained,  is,  nevertheless,  an  "  action  " 
or  "  cause  "  within  the  meaning  of  such  words 
as  used  in  a  statute  allowing  a  justice  to 
charge  fees  upon  the  trial  of  a  cause.  Gibson 
V.  Sidney,  50  Nebr.  12,  69  N.  W.  314. 

10.  Atkins  v.  Swope,  38  Ark.  528 ;  Stutzner 
V.  Printz,  43  Nebr.  306,  61  N.  W.  620;  Jordan 
V.  Frank,  1  N.  D.  206,  46  N.  W.  171;  Windt 
V.  Banniza,  2  Wash.  147,  26  Pac.  189,  See 
also  Elliott  V.  Mitchell,  3  Greene  (Iowa) 
237,  239,  where  the  court  said:  "The  at- 
tachment and  the  suit  are  distinct  matters, 
and  any  error  or  irregularity  in  the  former 
cannot  affect  the  latter.  The  suit  should  be 
tried  and  determined  upon  its  own  merits, 
without  any  regard  to  the  attachment." 

Affidavit  not  a  pleading  in  action. —  Neither 
the  affidavit  for  an  attachment  nor  the  order 
of  attachment  is  any  part  of  the  pleadings 
in  the  action.  Bundrem  v.  Denn,  25  Kan. 
430. 

Orders  in  proceeding  do  not  affect  the  mer- 
its.—  The  attachment  proceeding  being  an- 
cillary to  the  main  action,  any  order  made 
with  reference  to  the  attached  property  does 
not  affect  the  progress  of  the  case  upon  the 
merits.  Miller  v.  Dixon,  2  Kan.  App.  445,  42 
Pac.  1014. 

Appeal  from  order  in  attachment  proceed- 
ings.—  The  attachment  is  so  far  independent 
of  the  principal  action  that  an  order  in  the 
attachment  proceedings  may,  when  final,  be, 
in  some  states,  the  subject  o:  a  petition  in 
error,  during  the  pendency  of  the  action.  Bos- 
ton V.  Wright,  3  Kan.  227  :  Shakman  v.  Koch, 
93  Wis.  595,  67  N.  W.  925. 

Appeals  from  orders  dissolving  or  refusing 
to  dissolve  an  attachment  see  infra,  XV.  G. 

Failure  to  serve  process  in  main  action. — 
Jurisdiction  properly  acquired  over  property 
by  attachment  is  not  lost  by  failure  to  serve 
process  in  the  main  action  so  long  as  the 
action  remains  pending  and  has  not  been  dis- 
missed. Rachman  v.  Clapp,  50  Nebr.  648, 
70  N.  W.  259  \followinq  Darnell  r.  Mack,  46 
Nebr.  740,  65  N.  W.  805]. 
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and,  if  the  attachment  be  dissolved,  this  alone  will  not  necessarily  defeat  the 
action.^^ 

4.  Construction  of  Statutes  —  a.  In  General.  Attachment  being  an  extraor- 
dinary and  summary  remedy  in  derogation  of  the  common  law,^^  the  courts  will 
usually,  in  the  absence  of  any  statutory  provision  to  the  contrary,^^  construe  the 
statutes  strictly  in  favor  of  those  against  whom  the  proceeding  is  employed,  both 
as  to  'the  subject-matter  of  the  attachment  and  the  method  of  enforcing  the 
remedy,  and  will  exact  of  plaintiff  a  strict  compliance  with  all  the  statutory 
requirements.^^    The  remedy  must  be  closely  confined  within  the  limits  assigned 


11.  Boston  V.  Wright,  3  Kan.  227;  Hol- 
man  v.  Fisher,  49  Miss,  472 ;  Eeed  v.  Maben, 
21  Nebr.  696,  33  N.  W.  252. 

Effect  on  the  principal  action  of  dissolution 
of  attachment  see  inpa,  XV,  E,  2. 

12.  Attachment  in  derogation  of  common 
law  see  supra,  II,  A,  1. 

13.  Liberal  construction  provided  by  stat- 
ute see  infra,  II,  A,  4,  b 

14.  Arizona. —  Ordenstein  v.  Bones,  (Ariz. 
1887)  12  Pac.  614. 

Arkansas. —  Bush  v.  Visant,  40  Ark.  124; 
Hynson  v.  Taylor,  3  Ark.  552 ;  Desha  v.  Baker, 
3  Ark.  509;  Jones  v.  Buzzard,  2  Ark.  415. 

California. —  Rudolph  v.  Saunders,  111  Cal. 
233,  43  Pac.  619;  Roberts  v.  Landecker,  9  Cal. 
262. 

Connecticut. — Hubbell  v.  Kingman,  52  Conn. 
17;  Sanford  v.  Pond,  37  Conn.  588. 

Delaware. —  Smith  v.  Armour,  1  Pennew. 
(Del.)  361,  40  Atl.  720. 

Florida. —  Chattanooga  First  Nat,  Bank  v. 
Willingham,  36  Fla.  32,  18  So,  58;  McGehee 
V.  Wilkins,  31  Fla,  83,  12  So.  228. 

Idaho. —  Vollmer  v.  Spencer,  (Ida.  1897) 
51  Pac.  609;  Murphy  v.  Montandon,  2  Ida. 
1048,  29  Pac.  851,  35  Am.  St.  Rep.  279. 

Indiana. —  Lowry  v.  McGree,  75  Ind.  508 ; 
Marnine  v.  Murphy,  8  Ind.  272;  Tyner  v.. 
Gapin,  3  Blackf .  ( Ind. )  370 ;  Powers  v.  Hurst, 
3  Blackf.  (Ind.)  229;  O'Brien  v.  Daniel,  2 
Blackf.  (Ind.)  290;  U.  S.  Capsule  Co.  v. 
Isaacs,  23  Ind.  App.  533,  55  N.  E.  832;  Rodde 
V.  Hollweg,  19  Ind.  App.  222,  49  N.  E.  282; 
Fargo  V.  Cutshaw,  12  Ind.  App.  392,  39  N.  E. 
532. 

Kansas. —  Manley  v.  Headley,  10  Kan.  88; 
Campbell  v.  Hall,  1  Kan.  488;  Harding  v. 
Guaranty  L.  &  T.  Co,,  3  Kan,  App.  519,  43 
Pac.  835. 

Kentucky. —  Moses  v.  Rountree,  11  Ky.  L. 
Rep.  438. 

Louisiana. —  Natchez  First  Nat.  Bank  v. 
Moss,  41  La.  Ann.  227,  6  So.  25;  Bussey  v. 
Rothschilds,  26  La.  Ann.  258;  Price  v.  Mer- 
ritt,  13  La.  Ann.  526;  Denegre  v.  Milne,  10 
La.  Ann.  324;  Graham  v.  Burckhalter,  2  La. 
Ann.  415;  Offutt  v.  Edwards,  9  Rob.  (La.) 
90;  Putnam  v.  Grand  Gulf  R.,  etc.,  Co.,  3 
Rob.  (La.)  232;  Lacy  v.  Kenley,  3  La.  16. 

Michigan. —  Faul  v.  Beucus,  124  Mich.  25, 
82  N.  W.  659 ;  Jaflfray  v.  Jennings,  101  Mich. 
515,  60  N.  W.  52,  25  L,  R.  A.  645 ;  McCrea  v. 
Russell,  100  Mich.  375,  58  N.  W.'lllS;  Drake 
V.  Lake  Shore,  etc.,  R.  Co.,  69  Mich.  168,  37 
N.  W.  70,  13  Am.  St.  Rep..  382;  Borland  v. 
Kingsbury,  65  Mich.  59,  31  N.  W.  620;  Fair- 
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banks  v.  Bennett,  52  Mich.  61,  17  N.  W.  696; 
Van  Norman  v.  Jackson  Coimty  Cir.  Judge, 
45  Mich.  204,  7  N.  W.  796;  Mathews  v.  Dens- 
more,  43  Mich.  461,  5  N.  W.  669. 

Nebraska. —  John  V.  Farwell  Co.  v.  Wright, 
38  Nebr.  445,  56  N.  W.  984;  Handy  V.  Brong, 
4  Nebr.  60. 

New  York. —  Penoyar  v.  Kelsey,  150  N.  Y. 
77,  44  N.  E.  788,  34  L.  R.  A.  248;  Solinger  v. 
Patrick,  7  Daly  (N.  Y.)  408. 

Ohio. —  Taylor  v.  McDonald,  4  Ohio  149; 
Humphrey  v.  Wood,  Wright  (Ohio)  566 ;  Hoy- 
man  V.  Beverstock,  8  Ohio  Cir.  Ct.  473. 

Oregon. —  Case  v.  Noyes,  16  Oreg.  329,  19 
Pac.  104;  Schneider  v.  Sears,  13  Oreg.  69,  8 
Pac.  841. 

South  Carolina. —  Munroe  v.  Williams,  37 
S.  C.  81,  16  S.  E.  533,  19  L.  R.  A.  665;  Ket- 
chin  V.  Landnecker,  32  S.  C.  155,  10  S.  E.  936; 
National  Exch.  Bank  v.  Stelling,  31  S.  C.  360, 
9  S.  E.  1028 ;  Wando  Phosphate  Co.  v.  Rosen- 
berg, 31  S.  C.  301,  9  S.  E.  969 ;  Kerchner  v. 
McCormac,  25  S.  C.  461;  Myers  v.  Lewis,  1 
McMull.  (S.  C.)  54. 

South  Dakota. — Deering 'y.  Warren,  1  S.  D. 
35,  44  N.  W.  1068. 

Utah. —  Bowers  v.  London  Bank  of  Utah, 
3  Utah  417,  4  Pac.  225. 

Vermont. —  Brigham  v.  Avery,  48  Vt.  602 ; 
Walker  v.  Wilmarth,  37  Vt.  289. 

Virginia. —  McAllister  v.  Guggenheimer,  91 
Va.  317,  21  S.  E.  475. 

West  Virginia. —  Ballard  V.  Great  Western 
Min.,  etc.,  Co.,  39  W.  Va.  394,  19  S.  E.  510; 
Reed  v.  McCloud,  38  W.  Va.  701,  18  S.  E. 
924;  U.  S.  Baking  Co.  v.  Bachman,  38  W.  Va. 
84,  18  S.  E.  382;  Altmeyer  i;.  Caulfield,  37 
W.  Va.  847,  17  S.  E.  409;  Cosner  v.  Smith, 
36  W.  Va.  788,  15  S.  E.  977;  Hudkins  v. 
Haskins,  22  W.  Va.  645;  Delaplain  v.  Arm- 
strong, 21  W.  Va.  211. 

Wisconsin. —  Oconto  Co.  v.  Esson,  (Wis. 
1901)  87  N.  W.  855;  Barth  t;.  Graf,  101  Wis. 
27,  76  N.  W.  1100;  Lederer  v.  Rosenthal,  99 
Wis.  235,  74  N.  W.  971;  Maguire  v.  Bolen, 
94  Wis.  48,  68  N.  W.  408 ;  Whitney  v.  Bru- 
nette, 15  Wis,  61 ;  Elliott  v.  Jackson,  3  Wis. 
649;  Pratt  v.  Pratt,  2  Pinn.  (Wis.)  395. 

United  States. —  Ritchie  v.  Sayers,  100  Fed. 
520. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  5. 

Failure  to  comply  with  a  merely  directory 
provision  will  not  vitiate  an  attachment. 
Morrel  v.  Buckley,  20  N.  J.  L.  667 ;  Wood  v. 
Chapin,  13  N.  Y.  509,  67  Am.  Dec.  62. 

No  presumptions  will  supply  the  defect 
where  the  statute  is  departed  from.  Smith 
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by  the  legislature  and  cannot  be  extended  by  implication  beyond  the  terms  of  the 
statute  creating  it ;     but  the  court  will  not  push  the  strict  construction  so  far  as 
to  nullify  the  beneficial  intent  of  the  statute  and  leave  the  creditor  remediless. 
The  rule  requiring  strict  construction  does  not  extend  to  a  statute  providing 
means  for  resisting  the  attachment. ^'^ 

b.  Liberal  Construction  Provided  by  Statute.  The  proceeding  by  attach- 
ment is  a  favorite  of  the  legislatures  and  in  a  nuniber  of  jurisdictions  it  is  now 
expressly  provided  that  the  statutes  shall  not  be  strictly  construed,^^  and  in  other 
states  the  courts,  liaving  regard  to  the  intention  of  the  legislatures,  have  adopted  a 
more  liberal  construction  independently  of  express  statutory  pro visions.^^    In  any 


V.  Union  Milk  Co.,  70  Hun  (N.  Y.)  348,  24 
N.  Y.  Suppl.  79,  53  N.  Y.  St.  891;  Lederer  v. 
Eosenthal,  99  Wis.  235,  74  N.  W.  971. 

15.  Arkansas. —  Smith  v.  Block,  7  Ark. 
358 ;  Hynson  v.  Taylor,  3  Ark.  552. 

Florida. —  Haber  v.  Nassitts,  12  Fla.  589. 
Louisiana. —  Smith  v.  Smith,  2  La.  Ann. 
447. 

Michigan. —  Jaffray  v.  Jennings,  101  Mich. 
515,  60  N.  W.  52,  25  L.  R.  A.  b45 ;  Van  Nor- 
man V.  Jackson  County  Cir.  Judge,  45  Mich. 
204,  7  N.  W.  796. 

Mississippi. —  Roach  v.  Brannon,  57  Miss. 
490;  Cantrell  v.  Letwinger,  44  Miss.  437; 
Hosey  v.  Ferriere,  1  Sm.  &  M.  (Miss.)  663. 

Nebraska. —  Rouss  v.  Wright,  14  Nebr.  457, 
16  N.  W..765;  Handy  v.  Brong,  4  Nebr.  60. 

New  J ersey. —  Pullinger  v.  Van  Emburgh, 
16  N.  J.  L.  457. 

Neio  York. —  Solinger  v.  Patrick,  7  Daly 
(N.  Y.)  408. 

Oregon. —  Case  v.  Noyes,  16  Oreg.  329,  19 
Pac.  104. 

Boutti  Carolina. — Addison  v.  Sujette,  (S.  C. 
1897)  27  S.  E.  631;  Ivy  v.  Caston,  21  S.  C. 
583;  Robinson  v.  Crowder,  1  Bailey  (S.  C.) 
185;  Sargeant  v.  Helmbold,  Harp.  (S.  C.) 
219. 

Tennessee. —  Jackson  v.  Burke,  4  Heisk. 
(Tenn.)  610. 

Texas. —  Givens  v.  Taylor,  6  Tex.  315;  Sloo 
V.  Powell,  Dall.  (Tex.)  467. 

Virginia. —  Barksdale  v.  Hendree,  2  P'att. 
&  H.  (Va.)  43. 

West  Virginia. —  Cosner  v.  Smith,  36  W. 
Va.  788,  15  S.  E.  977. 

Wisconsin. —  Davidson  v.  Hackett,  49  Wis. 
186,  5  N.  W.  459. 

Compliance  must  appear  on  face  of  proceed- 
ings.— The  attachment  proceedings  must  upon 
their  face  show  affirmatively  that  the  require- 
ments of  the  statute  have  been  complied  with. 
Coward  v.  Dillinger,  56  Md.  59. 

16.  Taylor  v.  Ricards,-9  Ark.  378,  384 
( where  Walker,  J.,  said :  "  It  is  true  that  this 
is  a  statutory  proceeding,  in  derogation  of  the 
common  law,  and  should  receive  a  strict  con- 
struction; yet  there  is  a  common  sense  view 
of  this  and  all  other  acts,  whether  in  dero- 
gation of  the  common  law  remedies  or  not, 
that  should  not  be  lost  sight  of,  for  it  is  not 
unfrequently  the  case  that  courts,  by  adopting 
this  familiar  and  well  recognized  rule,  feel 
that  their  sphere  of  action  is  so  circumscribed 
as  to  force  them  into  refined  and  unmeaning 
technicalities,  such  as  defeat  every  valuable 
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purpose  of  our  most  important  and  useful 
statutes");  Hardee  v.  Langford,  6  Fla.  13; 
Bretney  Jones,  1  Greene  (Iowa)  366.  And 
see  Rowles  v.  Hoare,  61  Barb.  (N.  Y.)  266. 

17.  Mitchell  v.  Woods,  11  Ark.  180  (where 
it  was  held  that  a  statute  allowing  a  third 
person  to  interplead  in  attachment  would  not 
be  strictly  construed.  The  same  reasons  that 
require  a  strict  construction  of  the  statute 
providing  for  the  attachment  proceedings  for- 
bid a  strict  construction  of  a  statute  pro- 
viding means  for  resisting  such  proceedings )  ; 
Sydnor  v.  Chambers,  Dall.  (Tex.)  601. 

18.  Alabama. —  Flake  v.  Day,  22  Ala.  132; 
Pearson  v.  Middlebrook,  2  Stew.  &  P.  (Ala.) 
406. 

Georgia. —  Kennon  v.  Evans,  36  Ga.  89; 
Force  v.  Hubbard,  26  Ga.  289.  Formerly  the 
attachment  laws  were  strictly  construed. 
Clark  V.  Tuggle,  18  Ga.  604;  Mills  Findlay, 
14  Ga.  230;  Levy  v.  Millman,  7  Ga.  167. 

loioa. —  Magoon  v.  Gillett,  54  Iowa  54,  6 
N.  W.  131.  Under  the  earlier  statutes  a  strict 
construction  was  required.  Musgrave  v. 
Brady,  Morr.  (Iowa)  456;  Wiikie  v.  Jones, 
Morr.  (Iowa)  97. 

Mississippi. — Saunders  v.  Columbus  L.,  etc., 
Ins.  Co.,  43  Miss.  583 ;  Green  v.  Anderson,  39 
Miss.  359 ;  Augusta  Bank  v.  Conrey,  28  Miss. 
667;  Dandridge  v.  Stevens,  12  Sm.  &  M. 
(Miss.)  723;  Lee  t;.  Peters,  1  Sm.  &  M.  (Miss.) 
503.  But  see  Rankin  v.  Dulaney,  43  Miss. 
197 ;  Hopkins  v.  Grissom,  26  Miss.  143. 

NeiD  Jersey. —  Devlan  v.  Wells,  65  N.  J.  L. 
213,  47  Atl.  467;  Jersey  City  v.  Horton,  38 
N.  J.  L.  88;  Thompson  i'.  Eastburn,  16  N.  J. 
L.  100. 

Tennessee. —  Dougherty  r.  Kellum,  3  Lea 
(Tenn.)  643;  Lewis  v.  Woodfolk,  2  Baxt. 
(Tenn.)  25;  Jackson  v.  Burke,  4  Heisk.  (Tenn.) 
610;  Lyons  v.  Mason,  4  Coldw.  (Tenn.)  525; 
Vance  v.  Cooper,  2  Coldw.  (Tenn.)  497; 
Maples  r.  Tunis,  11  Humphr.  (Tenn.)  108,  53 
Am.  Dec.  770;  Runyan  v.  Morgan,  7  Humphr. 
(Tenn.)  210.  Under  the  earlier  statutes  a 
strict  construction  was  deemed  necessary. 
Conrad  v.  McGee,  9  Ycrg.  (Tenn.)  428. 

Texas. —  Calm  v.  Bonnett,  62  Tex.  674 ; 
Lewis  V.  Stewart,  62  Tex.  352.  But  see  Burch 
V.  Watts,  37  Tex.  135:  Wooster  r.  IMoCee,  1 
Tex.  17:  WliiiU'v  r.  Jackson.  1  ^Fox.  App. 
Civ.  Cas.  §  574:  Raquet  r.  Nixon.  Dall.  (Tex.) 
386. 

See  5  Cent.  Dig.  tit.  ''Attachment,"  §  5. 

19.  Illinois. —  It  is  lu4d  tliat  in  view  of 
the  liberal  nature  of  the  attachment  laws,  the 
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case,  however,  a  person  seeking  the  benefit  of  this  summary  remedy  must  bring 
himself  clearly  within  the  material  provisions  of  the  statute.^ 

e.  Conflict  of  Laws.  Remedies  are  governed  exclusively  by  the  laws  of  the 
place  where  they  are  prosecuted ;  and  therefore  the  validity  and  effect  of  attach- 
ment proceedings  must  be  determined  by  the  laws  of  the  state  in  which  they  are 
brought,  provided  that  the  property  attached  is  within  the  jurisdiction  of  such  state.^^ 

d.^  Retrospective  Operation  of  Statutes.  It  has  been  held  in  some  cases  that 
a  statute  giving  the  remedy  by  attachment  in  cases  where  it  had  not  previously 
existed  inay  operate  retrospectively  so  as  to  embrace  acts  committed  before  its 
passage ;  but  when  the  statute  is  not  intended  to  be  retroactive  it  will  have  no 
effect  upon  proceedings  commenced  previous  to  its  going  into  operation.^ 

6.  Effect  of  Repeal  on  Pending  Proceedings.  It  has  been  held  that  the 
repeal  of  an  act  authorizing  attachment,  pending  proceedings  thereunder  but 
before  the  attachment  lien  has  been  perfected  by  judgment,  will  operate  to  divest 
the  lien  in  the  absence  of  any  saving  clause  excepting  pending  attachments ;  ^ 
but  where  the  lien  of  the  attachment  has  been  perfected  by  judgment  it  becomes 
a  vested  riglit  which  cannot  be  taken  away  by  subsequent  legislation.^ 

f.  Construction  of  State  Statutes  by  Federal  Courts.  In  the  circuit  and 
district  courts  of  the  United  States,  after  jurisdiction  has  been  obtained  of  the 
person  of  defendant,^^  plaintiff  is  entitled  to  an  attachment  in  the  cases  pro- 


evident  intention  of  the  legislature  would  be 
defeated  by  adopting  a  strict  construction. 
Hannibal,  etc.,  E.  Co.  ^.  Crane,  102  111.  249, 
40  Am.  Rep.  581.  In  the  earlier  cases  a  strict 
construction  was  considered  necessary.  May 
V.  Baker,  15  111.  89;  Moore  v.  Hamilton,  7 
111.  429. 

Maryland. — A  substantial  compliance  with 
the  statute  is  deemed  sufficient.  Gunby  vi. 
Porter,  80  Md.  402,  31  Atl.  324;  Hofifman  v. 
Reed,  57  Md.  370;  Coward  v.  Dillinger,  56 
Md.  59 ;  Evesson  v.  Selby,  32  Md.  340 ;  Mears 
V.  Adreon,  31  Md.  229 ;  White  v.  Solomonsky, 
30  Md.  585 ;  Shivers  v,  Wilson,  5  Harr.  &  J. 
(Md.)  130,  9  Am.  Dec.  497.  Compare  Randle 
V.  Mellon,  67  Md.  181,  8  Atl.  573;  Turner  v. 
Lytle,  59  Md.  199;  Brown  v.  Somerville,  8 
Md.  444. 

Montana. —  Cope  v.-  Upper  Missouri  Min., 
etc.,  Co.,  1  Mont.  55. 

North  Carolina. —  It  is  held  that  when  it 
appears  from  the  whole  record  that  the  stat- 
ute has  been  substantially  complied  Math  the 
attachment  will  not  be  dissolved.  Best  v. 
British,  etc.,  Co.,  128  N.  C.  351,  38  S.  E.  923; 
Grant  v.  BurgNvyn,  79  N.  C.  513. 

Pennsylvania. —  It  has  been  held  that  the 
statutes  providing  for  attachments  are  reme- 
dial and  should  be  liberally  construed.  Strock 
V.  Little,  45  Pa.  St.  416;  Swartz  v.  Lawrence, 
12  Phila.  (Pa.)  181,  34  Leg.  Int.  (Pa.)  114. 
But  see  Elliott  v.  Piukart,  6  Pa.  Co.  Ct.  151. 

20.  Craigmiles  v.  Hays,  7  Lea  (Tenn.)  720; 
Lewis  V.  Woodfolk,  2  Baxt.  (Tenn.)  25; 
Lewis  V.  Stewart,  62  Tex.  352. 

21.  Michigan. —  Corbett  v.  Littlefield,  84 
Mich.  30,  47  N.  W.  581,  22  Am.  St.  Rep.  681, 
11  L.  R.  A.  95. 

Missouri. —  Ruhe  v.  Buck,  124  Mo.  178,  27 
S.  W.  412,  46  Am.  St.  Rep.  439,  25  L.  R.  A. 
178. 

New  Hampshire. —  Ferguson  v.  Clifford,  37 
N.  H.  86;  French  v.  Hall,- 9  N.  H.  137,  32 
Am.  Dec.  341. 
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New  Jersey. —  Cronan  v.  Fox,  50  N.  J.  L. 
417,  14  AtL  119. 

South  Carolina. —  Pegram  v.  Williams,  4 
Rich.  (S.  C.)  219. 

United  States. —  Green  v.  Van  Buskirk,  5 
Wan.  (U.  S.)  307,  18  L.  ed.  599. 

See  also  Minor  Conflict  of  Laws,  §§  126, 
180;  Garnishment. 

22.  Green  v.  Anderson,  39  Miss.  359; 
Swartz  V.  Lawrence,  12  Phila.  (Pa.)  181,  34 
Leg.  Int.  (Pa.)  114. 

Retrospective  operation  of  statutes  in  gen- 
eral see  Statutes. 

A  statute  permitting  an  amended  or  sub- 
stituted affidavit  in  an  attachment  was  ap- 
plied to  actions  pending  when  it  was  enacted, 
inasmuch  as  it  related  only  to  the  remedy, 
and  prescribed  and  regulated  a  mere  matter 
of  procedure;  and  in  such  matter  a  party 
has  no  vested  right.  Rosenthal  v.  Wehe,  58 
Wis.  621,  17  N.  W.  318. 

23.  Frankenheimer  v.  Slocum,  24  Ala.  373; 
Risewick  v.  Davis,  19  Md.  82;  Parkinson  v. 
Brandenburg,  35  Minn.  294,  28  N.  W.  919,  59 
Am.  Rep.  326 ;  Greenleaf  v.  Edes,  2  Minn.  264. 
See,  generally,  Constitutional  Law. 

24.  Stephenson  v.  Doe,  8  Blackf.  (Ind.) 
508,  46  Am.  Dec.  489;  Evans-Snider-Buel  Co. 
V.  McFadden,  105  Fed.  293. 

Repeal  of  ground  for  attachment. —  The 
Colorado  act  of  1895,  repealing  one  of  the 
grounds  on  which  an  attachment  might  issue, 
did  not  affect  proceedings  pending  when  it 
became  a  law.  Mulnix  v.  Spratlin,  10  Colo. 
App.  390,  50  Pac.  1078 ;  Day  v.  Madden,  9 
Colo.  App.  464,  48  Pac.  1053;  National  Bank 
of  Commerce  v.  Riethmann,  79  Fed.  582,  49' 
U.  S.  App.  144,  25  C.  C.  A.  101. 

25.  McFadden  v.  Blocker,  2  Indian  Terr. 
260,  48  S.  W.  1043.  See,  generally.  Consti- 
tutional Law. 

Lien  of  an  attachment  see  infra,  XII. 

26.  Jurisdiction  of  federal  courts  to  issue 
see  infra,  VII,  B,  9. 
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yided  by  the  statutes  in  force  on  June  1,  1872,  in  the  state  where  such  federal 
court  is  held  and  by  such  subsequent  statutes  of  that  state  as  have  been  adopted 
by  the  general  rule  of  the  federal  court.^^  The  federal  courts  follow  the 
decisions  of  the  supreme  court  of  the  state  upon  the  construction  of  the  state 
attachment  law,^^  and  they  follow  the  state  practice  "  as  near  as  may  be." 

B.  Purpose.  Originally  the  purpose  of  the  attachment  laws  seems  to  have 
been  simply  to  compel  the  appearance  of  a  debtor  over  whose  person  jurisdiction, 
could  not  be  obtained  by  ordinary  process,^*^  but  at  an  early  date  the  remedy  was 
generally  extended  by  statute  so  as  to  serve  the  double  purpose  of  compelling 
defendant's  appearance  and  securing  to  plaintiff  the  benefit  of  such  judgment  as 
he  might  recover  ;  and  under  the  present  statutes  in  most  jurisdictions  the  chief 
purpose  served  by  the  remedy  is  to  secure  a  contingent  lien  -  on  defendant's 


27.  Logan  v.  Goodwin,  104  Fed.  490,  43 
C.  C.  A.  658;  Binns  v.  Williams,  4  McLean 
(U.  S.)  580,  3  Fed.  Cas.  No.  1,423;  U.  S. 

Rev.  Stat.  (1872),  §  915;  17  U.  S.  Stat,  at  L. 
p.  197,  c.  255. 

28.  Price  v.  Adler-Goldman  Commission 
Co.,  71  Fed.  151,  36  U.  S.  App.  266,  18 
C.  C.  A.  15 ;  Wolf  f.  Cook,  40  Fed.  432. 

Conflict  between  state  and  federal  deci- 
sions.—  An  attachment  issued  by  the  federal 
court  in  a  cause  to  which  plaintiffs  were  not 
parties  was  levied  upon  property  on  which 
plaintiffs  held  a  mortgage,  valid  under  the 
decisions  of  the  state  court,  but  invalid  under 
a  decision  of  the  federal  court  from  which 
the  writ  issued.  It  was  held  that,  in  an 
-action  in  a  state  court  by  the  mortgagee 
against  the  attachment  plaintiff  to  recover 
the  amount  of  his  interest  in  the  property 
seized  and  sold,  the  decisions  of  the  state 
courts  as  to  the  validity  of  such  a  mortgage 
should  prevail  and  not  the  decision  of  the 
federal  court  whence  the  attachment  issued. 
Meyer  v.  Gage,  65  Iowa  606,  22  N.  W.  892. 

29.  Hice  i*.  Adler-Goldman  Commission  Co., 
71  Fed.  151,  36  U.  S.  App.  266,  18  C.  C.  A. 
15;  Baltimore  Third  Nat.  Bank  ^.  Teal,  4 
Hughes  (U.  S.)  572,  5  Fed.  503;  Wolf  v. 
Cook,  40  Fed.  432;  U.  S.  Rev.  Stat.  (1872), 
.§  914..  But  a  federal  court  may  allow  an 
amendment  in  a  case  where  the  state  practice 
does  not  permit  such  relief.  Booth  v.  Denike, 
65  Fed.  43;  Bowden  v.  Burnham,  59  Fed.  752, 
19  U.  S.  App.  448,  8  C.  C.  A.  248 ;  Erstein  v. 
Rothschild,  22  Fed.  61. 

30.  District  of  Columbia. —  Robinson  V. 
Morrison,  2  App.  Cas.  (D.  C.)  105. 

Maryland. —  Risewick  v.  Davis,  19  Md.  82; 
Barr  v.  Perry,  3  Gill  (Md.)  313;  Barney  v. 
Patterson,  6  Harr.  &  J.  (Md.)  182;  Campbell 
V.  Morris,  3  Harr.  &  M.  (Md.)  535. 

Massachusetts. —  Mack  v.  Parks,  8  Gray 
(Mass.)  517,  69  Am.  Dec.  267;  Hubbard  v. 
Hamilton  Bank,  7  Mete.  (Mass.)  340;  Wat- 
son V.  Todd,  5  Mass.  271. 

Mississippi. —  Myers  v.  Farrell,  47  Miss. 
281;  Page  v.  Ford,  2  Sm.  &  M.  (Miss.)  266. 

ISfew  Jersey. —  State  v.  Mills,  57  N.  J.  L. 
574,  32  Atl.  7 ;  Phoenix  Iron  Co.  r.  New  York 
Wrought  Iron  R.  Chair  Co.,  27  N.  J.  L. 
484. 

New  Yorfc.— Penoyar  v.  Kelsey,  150  N.  Y. 
77,  79,  44  N.  E.  788,  34  L.  R.  A.  248,  where  the 
court  said:  "  The  process  of  attachment,  as  it 
existed  under  the  common  law,  differed  in  its 


nature  and  object  from  the  provisional 
remedy  now  known  by  that  name.  Its  original 
purpose  was  to  acquire  jurisdiction  of  the 
defendant  by  compelling  him  to  appear  in 
court  through  the  seizure  of  his  property, 
which  he  forfeited  if  he  did  not  appear,  or 
furnish  sureties  for  his  appearance.  (3  Bl. 
Comm.  280;  1  Rolle  Abr.  tit.  Customs  of 
London  K,  13;  Kneeland  Attach.  6;  Drake 
Attach.  §  5;  Ashley  Attach.  11;  Locke  Foreign 
Attach.  12.)  It  was  part  of  the  service  of 
process  in  a  civil  action  through  a  species  of 
distress,  in  which  the  goods  attached  were  the 
ancient  vadii  or  pledges." 

South  Carolina. —  Munroe  v.  Williams,  37 
S.  C.  81,  16  S.  E.  533,  19  L.  R.  A.  665,- 
Callender  v.  Duncan,  2  Bailey  (S.  C.)  454; 
Robinson  v.  Crowder,  1  Bailey  (S.  C.)  185; 
Young  V.  Gray,  Harp.  ( S.  C. )  38 ;  Foster  v. 
Jones,  1  McCord  (S.  C.)  116. 

Tennessee. — Welch  v.  Robinson,  10  Humphr. 
(Tenn.)  263. 

31.  Johnson  v.  Stockham,  89  Md.  368,  43 
Atl.  943;  Cruett  v.  Jenkins,  53  Md.  217; 
Risewick  v.  Davis,  19  Md.  82.  And  see  Hep- 
burn's Case,  3  Bland  Ch.  (Md.)  95;  Mack  v. 
Parks,  8  Gray  (Mass.)  517,  69  Am.  Dec.  267; 
Hubbard  v.  Hamilton  Bank,  7  Mete.  (Mass.) 
340;  Sewall  v.  Mattoon,  9  Mass.  535:  Watson 
V.  Todd,  5  Mass.  271;  Bowman  v.  Barnard, 
24  Vt.  355. 

New  Hampshire  —  Attachment  of  land. — 
In  New  Hampshire  an  attachment  of  land  is 
a  species  of  lien  created  by  statute,  by  which 
the  land  is  held  to  respond  to  the  debt  or 
damage  and  cost  which  a  plaintiff  may  re- 
cover in  the  suit.  Kittredge  v.  Bellows,  7 
N.  H.  399. 

New  Jersey  —  To  bind  property  for  benefit 
of  all  creditors. —  The  intent  of  the  statute 
allowing  attachment  against  an  absent  or  ab- 
sconding debtor  is  to  bind  by  summary  pro- 
ceeding iji  rem  the  debtor's  estate  for  the 
equal  benefit  of  all  his  creditors.  Cummins 
V.  Blair,  18  N.  J.  L.  151. 

Pennsylvania  —  Foreign  attachment. —  The 
purpose  of  the  Pennsylvania  statutes  ])rovid- 
ing  for  foreign  attachments  is  twofold:  to 
compel  the  appearance  of  the  debtor,  and  to 
render  his  effects  within  the  state  subject  to 
the  demands  of  creditors.  Albany  City  Ins. 
Co.  r.  Whitnev,  70  Pa.  St.  248:  Jackson's 
Appeal.  2  Grant  (Pa.)  407:  Darraeh  r.  Wil- 
son, 2  Miles  (Pa.)  116:  H.  B.  Claflin  Co;  V, 
Weiss,  16  Pa.  Co.  Ct.  247. 
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property  until  plaintiff  can,  by  appropriate  proceedings,  obtain  a  judgment  and 
have  sucli  property  applied  to  its  satisfaction.^^ 

C.  Attachment  and  Arrest  as  Concurrent  Remedies.  Attachment  lies 
against  defendant's  property  although  he  has  been  previously  arrested  on  process 
issued  in  the  same  cause  but  defendant's  property  cannot  be  attached  and  his 
body  taken  on  the  same  writ.^ 


Tennessee  —  Distinction  between  original 
and  ancillary  attachment. —  In  Tennessee 
where  an  attachment  is  issued  as  original 
process  it  serves  the  double  purpose  of  com- 
pelling the  appearance  and  answer  of  defend- 
ant and  of  subjecting  his  property  to  the  sat- 
isfaction of  the  expected  recovery.  Chatta- 
nooga Third  Nat.  Bank  v.  Foster,  90  Tenn. 
735,  18  S.  W.  267;  Walker  v.  Cottrell,  6  Baxt. 
(Tenn.)  257;  Harris  v.  Taylor,  3  Sneed 
(Tenn.)  536,  67  Am.  Dec.  576;  Boyd  v.  Buck- 
ingham, 10  Humphr.  Tenn.)  433.  Where, 
however,  the  attachment  is  merely  ancillary 
to  an  action,  its  only  office  is  to  hold  the  at- 
tached property  for  the  satisfaction  of  the 
judgment  in  the  principal  action,  and  does 
not  bring  the  party  into  court.  Walker  v. 
Cottrell,  6  Baxt.  (Tenn.)  257;  Lewis  v. 
W^oodfolk,  2  Baxt.  (Tenn.)  25. 

32.  Arkansas. —  Ferguson  r.  Glidewell,  48 
Ark.  195,  2  S.  W.  711;  Atkins  v.  Swope,  38 
Ark.  528. 

•    California. —  Low  v.  Adams,  6  Cal.  277. 

Colorado. —  Crisman  v.  Dorsey,  12  Colo. 
567,  21  Pac.  920,  4  L.  R.  A.  664;  Raynolds  v. 
Ray,  12  Colo.  108,  20  Pac.  4. 

Connecticut . —  Hollister  v.  Goodale,  8  Conn. 
332,  21  Am.  Dec.  674. 

District  of  Columbia. —  Robinson  v.  Morri- 
son, 2  App.  Cas.  (D.  C.)  105. 

Indiana. —  Cunningham  v.  Jacobs,  120  Ind. 
306,  22  N.  E.  335;  Excelsior  Fork  Cq.  v.  Lu- 
kens,  38  Ind.  438;  Risher  v.  Gilpin,  29  Ind. 
53. 

Indian  Territory. —  McFadden  v.  Blocker, 
2  Indian  Terr.  260,  48  S.  W.  1043. 

Kansas. — Quinlan  v.  Danford,  28  Kan.  507; 
Bundrem  v.  Denn,  25  Kan.  430;  Larimer  v. 
Kelley,  10  Kan>  298;  Boston  v.  Wright,  3 
Kan.  227. 

Kentucky. —  Steinharter  v.  Wolf  stein,  13 
Ky.  L.  Rep.  871. 

Louisiana. —  Adams  v.  Day,  14  La.  503; 
Harvey  v.  Grymes,  8  Mart.  (La.)  395. 

Maine. —  Nichols  v.  Valentine,  36  Me.  322 ; 
Crocker  v.  Pierce,  31  Me.  177. 

Massachusetts. —  Gay  v.  Raymond,  140 
Mass.  69,  2  N.  E.  782. 

Maryland.— Brent  v.  Taylor,  6  Md.  58. 

Michigan. — Trowbridge  v.  Bullard,  81  Mich. 
451,  45  N.  W.  1012. 

Mississippi. —  Montague  v.  Gaddis,  37 
Miss.  453;  Woolfolk  v.  Cage,  Walk.  (Miss.) 
300. 

Nebraska. — Turpin  v.  Coates,  12  Nebr.  321, 
11  N.  W.  300. 

Neiv  York. —  Penoyar  v.  Kelsey,  150  N.  Y. 
77,  44  N.  E.  788,  34  L.  R.  A.  248;  Webb  i;. 
Bailey,  54  N.  Y.  164;  Lynch  v.  Crary,  52 
N.  Y.  181;  Stone  v.  Pratt,  90  Hun  (N.  Y.) 
39,  35  N.  Y.  Suppl.  519,  70  N.  Y.  St.  131; 
Finn  v.  Mehrbach,  65  N.  Y.  Suppl.  250 ;  Herz- 
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berg  V.  Boiesen,  53  N.  Y.  Suppl.  256;  Schieb 
V.  Baldwin,  22  How.  Pr.  (N.  Y.)  278. 

North  Dakota. — Fox  v.  Mackenzie,  1  N.  D. 
298,  47  N.  W.  386. 

OMo.— Buckeye  Pipe  Line  Co.  v.  Fee,  62 
Ohio  St.  543,  57  N.  E.  446,  78  Am.  St.  Rep. 
743;  Liebman  v.  Ashbacker,  36  Ohio  St.  94; 
Carty  v.  Fenstemaker,  14  Ohio  St.  457. 

South  Carolina. —  Swann  v.  Lee,  15  Rich. 
(S.  C.)  164. 

South  Dakota. —  Finch  v.  Armstrong,  9 
S.  D.  255,  68  N.  W.  740. 

Wisconsin. —  Zechman  v.  Haak,  85  Wis. 
656,  56  N.  W.  158;  Cox  v.  North  Wisconsin 
Lumber  Co.,  82  Wis.  141,  51  N.  W.  1130. 

Lien  of  the  attachment  see  infra,  XII. 

Attachment  is  a  sort  of  sequestration  of 
property,  for  the  eventual  security  of  the 
attaching  creditor.  The  property  thus  taken 
is  to  remain  in  the  custody  of  the  law,  to 
await  the  determination  of  the  suit  in  which 
it  is  attached.    Wallace  v.  Barker,  8  Vt.  440. 

Mississippi  —  To  give  lien  on  debtor's  real 
estate. —  The  process  of  attachment  is  a 
branch  of  that  system  which  charges  the  real 
estate  of  the  debtor  with  the  payment  of  his 
debts,  and  its  object  is  to  give  to  the  cred- 
itor, upon  the  institution  of  a  suit,  a  lien  on 
the  real  estate  of  his  debtor.  Saunders  v. 
Columbus  L.,  etc.,  Ins.  Co.,  43  Miss.  583. 

New  Hampshire  —  To  caution  the  public 
and  the  debtor. —  The  object  of  an  attach- 
ment is  not,  as  in  the  case  of  extents,  to  pass 
the  title,  but  is  merely  to  caution  the  public 
and  the  debtor  that  the  land  attached  is  in- 
tended to  be  considered  by  the  creditor  as 
eventual  securitv  for  his  debt.  Howard  v. 
Daniels,  2  N.  H.''l37. 

Pennsylvania — Domestic  attachment. — The 
Pennsylvania  statutes  providing  for  domestic 
attachments  —  as  distinguished  from  those 
authorizing  foreign  attachments  which  are 
designed  to  compel  the  appearance  of  defend- 
ant —  are  intended  to  give  plaintiff  a  lien 
upon  the  property  attached  to  satisfy  any 
judgment  which  may  be  recovered.  Lieber- 
man  V.  Hoffman,  2  Pennyp.  ("Pa.)  211;  Sling- 
luff  V.  Sisler,  23  Pa.  Co.  Ct.  540. 

Not  proper  remedy  to  recover  specific  prop- 
erty.—  Gates  V.  Bennett,  33  Ark.  475 ;  Hanna 
V.  Loring,  11  Mart.  (La.)  276;  Mendelsohn  v. 
Smith,  27  Mich.  2. 

33.  Massey  v.  Walker,  8  Ala.  167;  Wood  V. 
Carter,  29  Ga.  580. 

As  to  effect  of  previous  attachment  as  pre- 
venting arrest  of  defendant's  person  see 
Aeeest,  3  Cyc.  916. 

34.  Daniels  v.  Wilcox,  2  Root  (Conn.) 
346 ;  Trafton  v.  Gardiner,  39  Me.  501 ;  Almy 
V.  Wolcott,  13  Mass.  73;  Brinley  v.  Allen,  3 
Mass.  561 ;  Cleft  v.  Hosford,  12  Vt.  296.  But 
see  Langdon  v.  Dyer,  13  Vt.  273. 
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III.  IN  WHOSE  FAVOR  AVAILABLE. 

A.  In  General.  The  right  to  process  of  attachment  is  ordinarily  given,  to 
creditors  alone/^  As  a  rule,  however,  when  proper  statutory  grounds  for  the  issue 
of  an  attachment  exist     any  creditor    is  held  to  be  entitled  to  the  remedy.^ 


Release  of  body  before  attachment  of  prop- 
erty.—  Where  a  writ  of  attachment  was 
served  by  arresting  the  debtor's  body  but  be- 
fore return  was  made,  the  creditor,  on  discov- 
ering goods  belonging  to  the  debtor,  released 
the  latter's  bodj^  and  caused  the  goods  to  be 
attached  by  the  same  writ,  it  was  held  that 
the  attachment  was  legal.  Scott  v.  Crane,  1 
Conn.  255. 

Where  a  writ  is  against  two  defendants  one 

of  them  may  be  arrested  and  the  property  of 
the  other  attached,  Connor  v.  Madden,  57 
Me.  410. 

35.  Todd  V.  Shouse,  14  La.  Ann.  426 ;  Price 
17.  Merritt,  13  La.  Ann.  526;  Henderson  v. 
Thornton,  37  Miss.  448,  7 5  Am.  Dec.  70 ;  Her- 
bert r.  Herbert,  49  N.  J.  Eq.  70,  22  Atl.  789; 
Cocks  V.  Varney,  45  N.  J.  Eq.  72,  17  Atl.  108. 

"  Creditor  or  other  person  entitled  to  sue." 
—  Under  the  Tennessee  act  of  1843,  c.  29,  §  1, 
the  attachment  may  issue  in  favor  of  "  any 
creditor,  or  other  person  entitled  to  sue." 
Runyan  v:  Morgan,  7  Humphr.  (Tenn.)  210. 

A  party  without  right  to  prosecute  the  ac- 
tion cannot"  maintain  an  attachment  (Cocks 
v.  Varney,  45  N.  J.  Eq.  72,  17  Atl.  108;  Lan- 
dauer  v.  Espenhain,  95  Wis.  169,  70  N.  W. 
287),  the  remedy  being  merely  ancillary  to 
the  action  ( see  supra,  II,  A,  3 ) ,  and  the  right 
cannot  be  invoked  by  a  creditor  whose  debtor 
offers  to  pay  all  that  he  owes  (Feld  v.  Port- 
wood,  (Miss.  1890)  7  So.  492). 

36.  Grounds  for  attachment  see  infra,  V. 

37.  A  depositary  sued  for  a  deposit  by  the 
owner  cannot  plead  as  off  set  or  counter-claim 
a  debt  due  him  from  such  owner  and  cannot 
accomplish  the  same  object  in  a  different  way 
•by  suing  for  his  debt  immediately  after  pay- 
ing a  judgment  against  him  for  the  deposit, 
and  then  issuing  an  attachment  on  the 
money  so  paid  while  still  in  the  hands  of  the 
sheriff  under  execution.  Purvis  v.  Breed,  7 
La.  Ann.  636. 

A  judgment  creditor  has  no  right  to  pro- 
ceed against  the  property  of  a  debtor  by  proc- 
ess of  attachment;  his  remedy  is  by  writ  of 
fieri  facias  for  the  collection  of  his  judgment. 
Frellson  v.  Stewart,  14  La.  Ann.  832. 

38.  Gould  V.  Statesboro  Bank,  105  Ga.  373, 
31  S.  E.  548. 

A  board  of  county  supervisors  can  give 
bond  and  maintain  an  attachment  in  behalf  of 
the  county.  State  v.  Fortinberry,  54  Miss. 
316. 

A  clerk  and  master  in  chancery,  who,  as 
such,  holds  notes  executed  for  the  benefit  of 
creditors  on  which  suits  have  been  instituted 
in  the  circuit  court,  may  file  his  bill  in  the 
court  in  which  such  notes  were  taken  for  the 
purpose  of  attaching  the  property  of  the  debt- 
ors who  are  about  to  remove  such  property. 
Rutland  i\  Cummings,  7  Humphr.  (Tenn.) 
279. 


A  corporation  that  is  a  creditor  is  a  person 
within  the  meaning  of  the  attachment  laws, 
and  as  such  is  entitled  to  this  remedy  ( Plant- 
ers', etc.,  Bank  v.  Andrews,  8  Port.  (Ala.) 
404;  Kentucky  Jeans  Clothing  Co.  v.  Bohn, 
104  Ky.  387,  20  Ky.  L.  Bep.  612,  47  S.  W. 
250;  Union  Bank  v.  U.  S.  Bank,  4  Humphr. 
(Tenn.)  369;  State  v.  Nashville  University,  4 
Humphr.  (Tenn.)  156,  166  \_citing  Alabama 
Bank  v.  Berry,  2  Humphr.  ( Tenn. )  442,  where 
this  was  assumed] )  and  a  foreign  corpora- 
tion, which  brings  an  action  by  attachment, 
without  having  complied  with  the  domestic 
statutes,  but  which  complies  before  the  re- 
turn-day of  the  process,  can  maintain  the  ac- 
tion (Carson-Band  Co.  v.  Stern,  129  Mo.  381, 
31  S.  W.  772,  32  L.  R.  A.  420).  See,  gener- 
ally. Corporations. 

A  married  woman  may  have  an  attachment 
against  the  property  of  her  husband,  where, 
by  force  of  statute,  marriage  does  not  extin- 
guish existing  debts.  Keyser  v.  Keyser,  1 
N.  Y.  City  Ct.  405. 

An  administrator  (McCoy  v.  Swan,  2  Harr. 
&  J.  (Md. )  344),  or  administrator  with  the 
will  annexed  (Dunlap  v,  McFarland,  25  Kan. 
488  [foreign  administrator]  ;  Van  Camp  v. 
Searle,  79  Hun  (N.  Y.)  134,  29  N.  Y.  Suppl. 
757,  61  N.  Y.  St.  349,  24  N.  Y.  Civ.  Proc.  16 
[a-ffirmed  in  147  N.  Y.  150,  41  N.  E.  427,  70 
N.  Y.  St.  878] )  may  sue  out  an  order  of  at- 
tachment. 

A  stockholder,  who  is  also  a  creditor  of  a 
corporation,  may  sue  out  an  attachment 
against  the  property  of  the  corporation  (Pio- 
neer Sav.,  etc.,  Co.  v.  Peck,  20  Tex.  Civ.  App. 
Ill,  49  S.  W.  160)  even  though,  by  virtue  of 
statute,  he  may  be  personally  liable  to  satisfy 
other  judgments  against  the  corporation 
( Peirce  v.  Partridge,  3  Mete.   (  Mass. )   44 ) . 

A  partner  having  elected,  under  the  wrong- 
ful acts  of  his  copartner,  to  dissolve  the  part- 
nership, has  a  right  as  a  creditor  to  collect  a 
debt  against  the  latter  in  California.  Strong 
V.  Stapp,  74  Cal.  280,  15  Pac.  835. 

Holders  of  certificates  in  a  beneficial  society 
become,  upon  the  maturity  thereof,  sucli  cred- 
itors that  they  may  maintain  an  attachment 
against  the  funds  of  tlie  order  if  it  becomes 
insolvent.  Failey  r.  Fee,  83  Md.  83,  34  Atl. 
839,  55  Am.  St.  Rep.  326,  32  L.  R.  A. 
311. 

Separate  members  of  a  mercantile  firm  are 
each  of  them  creditors  upon  a  debt  due  to  the 
copartnership.  Rcnard  r.  llargous,  13  N.  Y. 
259. 

The  attorhey-general  for  the  state  is,  in 

Alabama,  authorized  by  statute  to  sue  out  an 
attachment  at  the  direction  of  the  governor. 
Wolffe  r.  State,  79  Ala.  201,  58  Am.  Rep.  590, 
holding  that  nn  objection  that  such  direction 
was  not  given  should  be  taken  by  motion  to 
dissolve  the  attachment  before  joining  issue. 
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Where  proper  grounds  exist  and  any  creditor  is  entitled  to  the  remedy  it  is  imma- 
terial whether  he  be  the  original  creditor  or  not.^^ 

B.  Foreigners  and  Non-Residents.  The  right  to  proceed  by  process  of 
attachment  has  been  limited  by  the  statutes  of  some  of  the  states  to  a  citizen  of  the 
state  or  to  a  citizen  of  some  other  of  the  United  States.^^  As  a  rule,  however, 
at  the  present  time  this  right  is  not  ordinarily  affected  by  the  question  of  citizen- 
ship,^^ and  it  is  generally  immaterial  that  the  attaching  creditor  is  a  non-resident.^^ 


The  Crown  may  have  an  attachment 
against  the  property  of  an  absconding  debtor. 
Reg.  V.  Stewart,  8  Ont.  Pr.  297. 

The  United  States,  when  plaintiff  in  a 
civil  action,  is  entitled  to  the  writ  of  attach- 
ment in  the  District  of  Colunibia.  U.  S.  v. 
Ottman,  3  MacArthur  (D.  C.)  73.  See  also 
U.  S.  V.  Murdock,  18  La.  Ann.  305,  89  Am. 
Dec.  651. 

39.  Gould  V.  Statesboro  Bank,  105  Ga.  373, 
31  S.  E.  548;  Besley  v.  Palmer,  1  Hill  (N.  Y.) 
482.  See  also  Davis  v.  Wyer,  1  Cranch  C.  C. 
(U.  S.)  527,  7  Fed.  Gas.  No.  3,660. 

But  the  assignee  of  a  debt  fraudulently 
contracted  is  not  entitled  to  an  attachment 
against  the  debtor  under  Minn.  Laws  (1867), 
c.  66,  §  1,  as  fraud  in  the  inception  of  a  debt 
is  personal  to  the  contracting  parties,  and 
does  not  follow  the  assignment.  Cheshire 
Provident  Inst.  v.  Johnston,  5  Fed.  Gas. 
No.  2,659. 

Any  equitable  owner  of  a  chose  in  action 

is  as  much  entitled  to  a  writ  of  attachment 
as  he  who  combines  both  interests,  but  in  de- 
claring upon  the  cause  of  action  in  Missis- 
sippi he  must  put  upon  the  record  the  party 
in  whom  is  the  legal  title.  Tully  f.  Herrin, 
44  Miss.  626. 

Presumption  as  to  bona  fides  of  transfer. 
— ■  Where  a  resident  of  another  state  indorses 
a  note  to  a  citizen,  the  law  will  presume,  in 
the  absence  of  proof  to  the  contrary,  that  the 
indorsee  is  the  equitable  as  well  as  the  legal 
owner  thereof ;  and  he  will  therefore  be  enti- 
tled to  sue  thereon  by  attachment,  under  the 
statute  extending  that  right  to  residents  onlv. 
Fuller  V.  Smith,  58  N.  C.  192. 

40.  This  was  true  in  Maryland  under  the 
act  of  1795,  c.  56  (Stockbridge  v.  Fahnestock, 
87  Md.  127,  39  Atl.  95;  Risewick  v.  Davis, 
19  Md.  82 ;  Hepburn's  Gase,  3  Bland  Gh. 
(Md.)  95;  Yerby  v.  Lackland,  6  Harr.  &  J. 
(Md.)  446;  Shivers  v.  Wilson,  5  Harr. 
&  J.  (Md.)  130,  9  Am..  Dec.  497;  Burk  v.  Mc- 
Glain,  1  Harr.  &  M.  (Md.)  236)  ;  but  this  re- 
striction was  abolished  by  the  act  of  1854, 
c.  153  (Stockbridge  v.  Fahnestock,  87  Md. 
127,  39  Atl.  95). 

41.  Barnett  v.  Kinney,  2  Ida.  706,  23  Pac. 
922,  24  Pac.  624  [folloiving  Green  V.  Van 
Buskirk,  7  Wall.  (U.  S.)  139,  19  L.  ed.  109]. 

42.  Alabama. —  Kirkman  v.  Vanlier,  7  Ala. 
217;  Pearsoll  r.  Middlebrook,  2  Stew.  &  P. 
(Ala.)  406;  Woodley  v.  Shirley,  Minor  (Ala.) 
14.  But  process  of  attachment  by  one  non- 
resident against  another  will  lie  only  for 
causes  of  action  on  which  debt  or  indebitatus 
assumpsit  could  be  brought  (Hazard  v.  Jor- 
dan, 12  Ala.  180),  and  a  non-resident  cannot 
sue  out  an  attachment  against  the  property 
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of  a  deceased  non-resident  debtor  (Heming- 
way V.  Moore,  11  Ala.  645). 

Idaho. —  Barnett  v.  Kinney,  2  Ida.  706,  23 
Pac.  922,  24  Pac.  o24. 

Illinois. —  Givens  v.  St.  Louis  Merchants' 
Nat.  Bank,  85  111.  442;  Mitchell  Shook,  72 
111.  492. 

Indiana. —  McGlerkin  v.  Sutton,  29  Ind. 
407. 

Kansas. —  Pavne  v.  Kansas  Gity  First  Nat. 
Bank,  16  Kan.  i47. 

Kentucky. —  Gray  v.  Briscoe,  6  Bush  ( Ky. ) 
687. 

Louisiana. —  Eussell  v.  Wilson,  18  La.  367; 
Tyson  v.  Lansing,  10  La.  444. 

Maryland. —  Stockbridge  v.  Fahnestock,  87 
Md.  127,  39  Atl.  95. 

Michigan. —  State  Bank  v.  Maxson,  123 
Mich.  250,  82  N.  W.  31,  81  Am.  St.  Rep.  196. 

Mississippi. —  Bower  v.  Henshaw,  56  Miss. 
619;  Barrow  v.  Burbridge,  41  Miss.  622.  Con- 
tra, under  earlier  statutes  (Peters  v.  Finney, 
12  Sm.  &  M.  (Miss.)  449;  Hosey  v.  Ferriere, 

1  Sm.  &  M.  (Miss.)  663),  though  objection 
was  waived  by  pleading  to  the  attachment 
(Peters  v.  Finney,  12  Sm.  &  M.  (Miss.)  449). 

Missouri. — Graham  i;.  Bradbury,  7  Mo.  281; 
Posey  V.  Buckner,  3  Mo.  604. 

Neiv  York. —  Cooke  v.  Appleton,  51  N.  Y. 
Super.  Gt.  529;  Ready  v.  Stewart,  Gode  Rep. 
N.  S.  (N.  Y.)  297;  Ex  p.  Galdwell,  5  Gow. 
(N.  Y. )  293  [overruling  Matter  of  Fitzgerald, 

2  Gai.  (N.  Y.)  318];  Robbins  v.  Gooper,  6 
Johns.  Gh.  (N.  Y.)  186.  Under  an  earlier 
statute  a  non-resident  creditor  was  entitled 
to  the  writ  only  when  defendant  was  indebted 
on  a  contract  made  within  the  state  (Matter 
of  Marty,  3  Barb.  (N.  Y.)  229  [affirming  2 
Barb.  (N.  Y.)  436,  3  How.  Pr.  (N.  Y.)  208, 
2  Edm.  Sel.  Cas.  (N.  Y.)  454];  People  v. 
Griffith,  Lalor  (N.  Y.)  447;  Matter  of  Brown, 
21  Wend.  (N.  Y.)  316;  Matter  of  Fitch,  2 
Wend.  (N.  Y.)  298;  Ex  p.  Schroeder,  6  Gow. 
(N.  Y. )  603),  and  this  is  still  true  in  case  of 
a  foreign  corporation  (Oliver  v.  Walter  Hey- 
wood  Ghair  Mfg.  Go.,  10  N.  Y.  Suppl.  771,  32 
N.  Y.  St.  542) .  2  N.  Y.  Rev.  Stat.  pt.  1,  c.  5, 
tit.  1,  relating  to  attachments  against  abscond- 
ing, concealed,  or  non-resident  debtors,  did 
not  allow  non-residents  to  initiate  the  pro- 
ceedings, though  it  allowed  them  to  share  in 
the  distribution  (Matter  of  Goates,  3  Abb. 
Dec.  (N.  Y.)  231,  12  How.  Pr.  (N.  Y.)  344), 
and  though  one  temporarily  resident  might 
avail  himself  of  the  remedy  (Matter  of  Marty, 
2  Barb.  (N.  Y.)  436,  3  How.  Pr.  (N.  Y.) 
208,  2  Edm.  Sel.  Gas.  (N.  Y.)  454  [affirmed 
in  3  Barb.  (N.  Y.)  229]). 

Pennsylvania. — MuUiken  v.  Aughinbaugh,  1 
Penr.  .&  W.  (Pa.)  117;  H.  B.  Glafiin  Go.  v. 
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The  general  rule  as  to  the  immateriality  of  citizenship  is,  however,  subject  to 
exceptions  in  some  states.*^ 

C.  Debtor  Against  Himself.  In  some  states,  in  the  absence  of  fraud,  a 
debtor  may  attacli  his  own  property  for  the  benelit  of  a  creditor,  where  authority 
has  been  given  him  so  to  do,  or  where  there  has  been  a  subsequent  ratification 
of  his  act  by  the  creditor,"^  and  such  attachment  is  binding  on  subsequently 
attaching  creditors.^^ 

IV.  AGAINST  WHOM  AVAILABLE. 

A.  In  General.  The  remedy  can  only  be  enforced  against  the  property  of 
persons  natural  or  artificial,^^  and,  as  a  general  rule,  the  party  against  whom  an 
attachment  is  available  must  staud  in  the  relation  of  debtor  to  the  plaintiff  in  the 
action.*^    If  a  statute  authorizing  attachment  limits  the  remedy  to  cases  where 


Weiss,  16  Pa.  Co.  Ct.  247;  John  Ray  Clark 
Co.  V.  Toby  Valley  Supply  Co.,  14  Pa.  Co. 
Ct.  344.  Compare  Long  v.  Girdwood,  28  Wkly. 
Notes  Cas.  (Pa.)  299. 

South  Carolina. —  Gibson  v.  Everett,  41 
S.  C.  22,  19  S.  E.  286;  Ex  p.  Dickinson,  29 
S.  C.  453,  7  S.  E.  593,  13  Am,  St.  Rep.  749, 
1  L.  R.  A.  685. 

Texas. —  Ward  v.  MeKenzie,  33  Tex.  297, 
7  Am.  Rep.  261. 

See  5  Cent.  Dig,  tit.  "Attachment,"  §  44. 

43.  In  North  Carolina  a  non-resident  cred- 
itor cannot  attach  the  property  of  his  debtor 
in  the  state,  when  the  latter  has  not  ab- 
sconded or  -removed  to  avoid  the  ordinary 
process  of  law.  McCready  v.  Kline,  28  N.  C. 
245;  Taylor  v.  Buckley,  27  N.  C.  384;  Brog- 
hill  V.  Wellborn,  15  N.  C.  511. 

In  Tennessee  it  was  formerly  necessary 
that  one  of  the  parties  should  be  a  resident 
of  the  state  (Decatur  Bank  v.  Berry,  3 
Humphr.  (Tenn.)  590;  Webb  v.  Lee,  6  Yerg. 
(Tenn.)  472;  Shugart  v.  Orr,  5  Yerg.  (Tenn.) 
191;  Kincaid  V.  Francis,  Cooke  (Tenn.)  49), 
but  under  the  act  of  1852,  c.  177,  §  2,  attach- 
ments would  lie  both  at  law  and  in  equity 
though  both  parties  were  non-residents  (Hills 
y.  Lazelle,  5  Sneed  (Tenn.)  363).  By  the 
act  of  1871,  c.  122,  §  1,  however,  where  a 
debtor  and  creditor  are  both  non-residents 
of  Tennessee,  and  residents  of  the  same  state, 
a  creditor  shall  not  have  attachment  against 
the  property  of  his  debtor  unless  he  swears 
that  the  property  of  the  debtor  has  been 
fraudulently  removed  to  Tennessee  to  evade 
the  process  of  law  in  the  state  of  their 
domicile  or  residence.  Taylor  v.  Badoux,  92 
Tenn.  249,  21  S.  W.  522;  Merchant  v.  Preston, 
1  Lea  (Tenn.)  280;  Beasley  v.  Parker,  3 
Tenn.  Ch.  47.  This  section  h?is  no  application 
to  the  remedy  given  by  Tenn.  Code,  §  4289, 
providing  a  mere  process  in  the  ordinary 
course  of  the  chancery  court  to  impound  and 
preserve  property  sought  to  be  reached. 
Doughxs  V.  Bank  of  Commerce,  97  Tenn.  133, 
36  S.  W.  874;  Commercial  Nat.  Bank  v. 
Motherwell  Iron,  etc.,  Co.,  95  Tenn.  172,  31 
S.  W.  1003,  29  L.  R.  A.  164;  Taylor  v.  Ba- 
doux,  92  Tenn.  249,  21  S.  W.  522 ;'  Beasley  V. 
Parker,  3  Tenn.  Ch.  47. 

44.  Bayley  v.  Bryant,  24  Pick.  (Mass.), 
198;  Baird  Williams,  19  Pick.  (Mass.)  381; 
Madison  First  Nat.  Bank  v.  Greenwood,  79 


Wis.  269,  45  N.  W.  810,  48  N.  W.  421  [citing 
Landauer  v.  Vietor,  69  Wis.  434,  34  N.  W. 
229]. 

Sufficient  evidence  of  ratification.— Where 
a  debtor,  having  agreed  that  in  case  of  diffi- 
culty he  would  secure  his  creditor,  attaches 
his  own  property  for  benefit  of  such  creditor 
to  secure  him,  on  hearing  which  the  latter 
said  that  if  the  debtor  did  not  secure  him  he 
was  a  rascal,  evidence  of  this  was  held  to  be 
sufficient  to  show  a  ratification  and  to  make 
the  attachment  binding  upon  subsequently  at- 
taching creditors.  Bayley  v.  Bryant,  24  Pick. 
(Mass.)  198. 

45.  Bayley  v.  Bryant,  24  Pick.  (Mass.) 
198. 

46.  Hence  an  affidavit  that  the  "  estate " 
of  A  is  a  non-resident  of  the  state  will  not 
authorize  the  issue  of  the  writ.  Muller  v. 
Leeds,  52  N.  J.  L.  366,  19  Atl.  261. 

Attachment  against  corporations  see  Cor- 
porations. 

Attachment   against   national   banks  see 

Banks  and  Banking. 

47.  Wiley  v.  Sledge,  8  Ga.  532 ;  Gaughan  v. 
Squares,  8  Ohio  Dec.  (Reprint)  142,  1  Cine. 
L.  Bui.  164;  Kildare  Lumber  Co.  v.  Atlanta 
Bank,  91  Tex.  95,  41  S.  W.  64.  See  also  Mertz 
V.  Fenouillet,  13  N.  Y.  App.  Div.  222,  43  N.  Y. 
Suppl.  217,  holding  that  an  attachment  can- 
not issue  in  an  action  against  an  unincorpo- 
rated association  in  the  name  of  its  president, 
because  the  president,  as  such,  has  no  prop- 
erty, the  title  to  the  property  of  the  associa- 
tion not  being  vested  in  him,  and  the  law  no- 
where providing  for  an  attachment  against 
such  an  association.  But  co))tpare  Run  van  v. 
Morgan,  7  Humphr.  (Tenn.)  210,  in  which  the 
only  requirement  of  the  statute  is  that  the 
party  be  a  defendant. 

Liability  to  give  bail  a  test. —  Under  stat- 
utes allowing  certain  persons,  either  on  ac- 
count of  sex  or  previous  services  rendered, 
the  right  to  claim  an  exemption  from  the  lia- 
bility to  give  bail,  it  is  held  that,  as  nj^ainst 
them,  an  attachment  will  not  lie.  ^^■alkel•  r. 
Anderson,  18,  N.  J.  L.  217  [cril icizi iia  llie  doe- 
trine,  but  acquiescing  to  the  in  inei]^le  as  laid 
down  in  Pullinger  v.  Van  Eniburgh,  16 
N.  J.  L.  457].  Upon  this  principle  it  is  said 
that  an  attachment  will  not  lie  against  the 
heir  of  a  deceased  debtor.  Peacock  r.  Wildes, 
8  N.  J.  L.  179. 
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defendant  is  beyond  the  reach  of  ordinary  process  it  will  not  lie  against  a  debtor 
who  can  be  personally  served ;  ^  but  the  fact  that  it  becomes  practicable  after 
issue  and  service  of  the  writ  to  give  personal  notice  to  defendant  will  not  deprive 
plaintiff  of  his  remedy  by  attachment.^^ 

B.  Women.^  In  the  absence  of  an  express  provision  making  the  attachment 
law  applicable  to  women  it  has  been  held  that  they  are  exempt  from  its  opera- 
tion in  a  jurisdiction  in  which  they  cannot  be  held  to  bail  and  where  a  defendant 
in  attachment  cannot  defend  without  putting  in  special  bail.^^ 

C.  Joint  Debtors  or  Co-Defendants  —  l.  In  General.  While  the  statutes 
regulating  attachments  against  joint  obligors  are  not  uniform,  it  is  usually  per- 
missible to  pursue  the  remedy  against  a  part,  without  including  all,^^  where  the 
ground  for  attachment  exists  as  to  some,  but  not  as  to  others,^'^  or  where  it  is  to 
the  creditor's  interest  to  proceed  against  one  or  a  part  of  the  debtors  only.^^ 

2.  Effect  of  Solvency  of  Co-Debtor.  The  mere  fact  that  defendant's 
coobligors  are  solvent  does  not  affect  plaintiff's  right  to  proceed  against  the 
former  by  attachment.^^ 

D.  Persons  Under  Disability   —  l.  Infants.    In  the  absence  of  a  provi- 


48.  Funk  v.  McCullough,  24  Miss.  481; 
Weldon  v.  Wood,  9  R.  I.  241:  Nason  v.  Esten, 
2  R.  I.  337;  Boyd  v.  Buckingham,  10  Humphr. 
(Tenn.)  433;  Terril  v.  Rogers,  3  Havw.  (Tenn.) 
203;  Rice  v.  Powell,  Dall.  (Tex. f  413.  But 
where,  as  is  usually  the  case,  the  attachment 
is  merely  an  ancillary  remedy  and  its  object 
is  to  obtain  security  for  such  judgment  as 
inay  be  rendered,  it  may  properly  issue,  al- 
though personal  service  is  also  had  on  defend- 
ant. Boyd  V.  Buckingham,  10  Humphr. 
(Tenn.)  433. 

As  to  the  purpose  of  remedy  see  supra, 
II,  B. 

49.  Field  v.  Shoop,  6  111.  App.  445 ;  Grubbs 
V.  Colter,  7  Baxt.  (Tenn.)  432. 

50.  Attachment  of  married  woman  see 
Husband  and  Wife. 

51.  Pullinger  v.  Van  Emburgh,  16  N.  J.  L. 
457. 

Rule  changed  by  statute. —  Soon  after  this 
decision,  however,  a  supplement  to  the  at- 
tachment act  was  passed,  providing  that  the 
writ  might  issue  against  any  absconding  or 
absent  female,  changing  the  condition  of  the 
bond  into  the  due  and  safe  return  of  the 
goods,  etc.,  and  leaving  out  the  surrender  of 
defendant  to  the,  constable.  Davis  v.  Ma- 
hany,  38  N.  J.  L.  104 ;  Hackettstown  Bank  v. 
Mitchell,  28  N.  J.  L.  516. 

52.  Attachment  against  partners  see  Part- 
nership. 

53.  A  writ  against  all  is  proper  where,  in 
an  action  against  several  persons  for  tort,  the 
affidavit  discloses  a  ground  of  attachment  as 
to  all  of  them.    Hadley  v.  Bryars,  58  Ala.  139. 

Attachment  against  joint  debtor  on  ground 
of  non-residence  see  infra,  V,  L,  1,  b. 

54.  Indiana. —  Higgins  v.  Pence,  2  Ind.  566. 
loiva. —  Austin  v.  Burgett,  10  Iowa  302; 

Chittenden  v.  Hobbs,  9  Iowa  417  [overruling 
Ogilvie  V.  Washburn,  4  Greene  ( Iowa )  548 ; 
Courrier  v.  Cleghorn,  3  Greene  (Iowa)  523]. 

Kansas. — Jefferson  County  v.  Swain,  5  Kan. 
376. 

Kentucky. —  Duncan  v.  Headley,  4  Bush 
(Ky.)  45  Vf allowing  Mills  v.  Brown,  2  Mete. 
(Ky. )   404],  save  in  case  of  non-residency. 
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Contra,  Kouns  v.  Brown,  2  T.  B.  Mon.  (Ky.) 
146. 

Missouri.—  Searcy  v.  Platte  County,  10  Mo. 
269. 

New  York. —  Brewster  v.  Honigsburger,  2 
Code  Rep.  (N.  Y.)  50;  Robbins  v.  Cooper,  & 
Johns.  Ch.  (N.  Y.)  186. 

Pennsylvania. —  Fretz  v.  Johnso^.,  15  Wkly. 
Notes  Cas,  (Pa.)  208.  Contra,  Lawrence  v.. 
Steadman,  49  111.  270;  Harriman  v.  Bryan 
First  Baptist  Church,  63  Ga.  186,  36  Am. 
Rep.  117;  Cottrell  v.  Hatheway,  108  Mich. 
619,  66  N.  W.  596;  Edwards  v.  Hughes,  20 
Mich.  289;  Taylor  v.  McDonald,  4  Ohio  149; 
Cowdin  V.  Hurford,  4  Ohio  132.  But  com- 
pare Jones  V.  Lunceford,  95  111.  App.  210. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  51. 

55.  Indiana. —  Leach  v.  Swann,  8  Blackf. 
(Ind.)  68. 

Iowa. —  See  Patterson  v.  Stiles,  6  Iowa  54. 

Maine. —  Fuller  v.  Loring,  42  Me.  481. 

Mississippi. —  Timberlake  v.  Thayer,  ( Miss. 
1895)  16  So.  878;  Crump  v.  Wooten,  41  Miss. 
611. 

New  York. —  Buckingham  v.  Swezey,  25 
Hun  (N.  Y.)  84. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  51. 

56.  Richardson  v.  Probst,  103  Iowa  241, 
72  N.  W.  521;  Chittenden  v.  Hobbs,  9  Iowa 
417;  Maxwell  v.  Gunn,  2  Mart.  N.  S.  (La.) 
140.  See  also  Smith  v.  Coopers,  9  Iowa  376, 
where  the  point  was  undecided,  though  it  was 
held  that  where  the  co-debtors  were  insolvent 
the  writ  would  issue. 

In  Kentucky,  where  the  ground  for  attach- 
ment is  that  the  debtor  has  made,  or  is  about 
to  make,  a  fraudulent  disposition  of  his  prop- 
erty, the  attachment  will  lie,  regardless  of  the 
solvency  of  coobligors  (Perkins  v.  Scott,  7  Ky. 
L.  Rep.  589 )  ;  but  where  the  ground  is  that 
defendant  has  not  property  sufficient  to  pay 
his  debts,  it  must  be  shown  that  the  other 
obligors  are  unable  to  pay  the  demand,  and 
that  plaintiff's  claim  would  be  endangered  by 
delay  (Dunn  v.  McAlpin,  90  Ky.  78,  11  Ky. 
L..Rep.  884,  13  S.  W.  363). 

57.  Attachment  of  married  woman  see 
Husband  and  Wife. 
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sion  to  the  contrary  an  attachment  may  be  had  against  the  property  of  an 
infant. 

2.  Lunatics.  Inasmuch  as  a  personal  suit  at  law  can  be  maintained  against  a 
lunatic,  there  is  no  reason  why  an  attachment  may  not,  in  a  proper  case,  be  issued 
against  him  ;  but  when  the  ground  for  the  attachment  necessitates  a  certain 
mental  attitude  it  is  a  defense  to  show  that  defendant  was  insane,  and  therefore 
incapable  of  such  attitude.^^ 

E.  Persons  in  Fiduciary  Capacity  —  l.  Executors  and  Administrators.  The 
remedy  of  a  creditor  by  attachment  being  obviously  inconsistent  with  the  usual 
administration  of  the  assets  of  an  estate,  it  is  not,  in  the  absence  of  express 
statutory  authorization,^^  available  against  an  executor  or  administrator  as  such.^^ 

2.  Guardians.  As  a  guardian  holds  the  property  of  his  ward  in  a  representa- 
tive capacity,  he  is  not,  as  a  general  rule,  liable  to  be  proceeded  against  as  such 
by  attachment.^ 


58.  Dillon  v.  Burnham,  43  Kan.  77,  22  Psrc. 
1016. 

59.  Weber  v.  Weitling,  18  N.  J.  Eq.  441, 
the  grotmd  being  defendant's  non-residence. 

60.  Chambers,  etc..  Glass  Co.  v.  Roberts,  4 
N.  Y.  App.  Div.  20,  38  N.  Y.  Suppl.  301,  73 
N.  Y.  St.  668,  where  an  attachment  on  the 
ground  that  defendant  had  left  the  state  with 
intent  to  defraud  his  creditors  was  vacated 
upon  proof  that,  at  the  time  of  his  departure, 
he  was  in  a  condition  of  insanity  almost 
amounting  to  mania.  See  also  Ross  v.  Ed- 
wards, 52  Ga.  24. 

61.  They  must  be  specifically  designated 
by  the  statute  to  render  them  liable  to  an  at- 
tachment, and  a  statute  providing  for  attach- 
ments against  absent  or  absconding  debtors 
does  not  warrant  an  attachment  against  them 
in  their  representative  capacity,  although 
they  are  non-residents.  Hemingway  v.  Moore, 
11  Ala.  645;  Matter  of  Hurd,  9  Wend.  (N.  Y.) 
465;  Jackson  v.  Walsworth,  1  Johns.  Cas. 
(N.  Y.)  372. 

62.  In  Alabama,  by  virtue  of  Clay's  Dig. 
p.  58,  §  14,  an  attachment  lies  against  an  ex- 
ecutor or  administrator  only  where  the  debtor 
was  living  out  of  the  limits  of  the  state  and 
had  property  within  the  state  at  the  time  of 
his  decease ;  and  then  the  attachment  must  be 
levied  before  such  property  had  been  reduced 
to  the  possession  of  the  foreign  executor  and 
became  assets  in  his  hands.  Loomis  v.  Allen, 
7  Ala.  706.  It  would  not  lie  against  a  do- 
mestic executor  or  administrator.  Taliaferro 
V.  Lane,  23  Ala.  369.  Neither  could  it  be  re- 
vived by  scire  facias  against  a  foreign  ex- 
ecutor or  administrator  where  it  had  been 
sued  out  against  the  non-resident  debtor  him- 
self while  living,  unless  it  appeared  that  he 
was  a  non-resident  at  the  time  of  his  death. 
Mobile  Branch  Bank  v.  McDonald,  22  Ala.  474. 

In  Georgia  the  code  provides  that  the  at- 
tachment may  issue  against  an  executor  or 
administrator  when  he  shall  be  actually  re- 
moving or  about  to  remove  the  property  of  his 
deceased  testator  or  intestate  without  the  lim- 
its of  any  county  of  the  state.  Holloway  v. 
Chiles,  40  Ga.  346 ;  Cox  v.  Felder,  36  Ga.  597. 
By  a  later  provision  of  the  code,  the  final 
judgment  shall  not  be  entered  up  against  him 
until  after  the  expiration  of  two  years  from 
the  granting  of  the  letters  of  administration 


or  letters  testamentary  as  the  case  may  be. 
Ross  V.  Edwards,  52  Ga.  24. 

In  New  Jersey  an  attachment  may  be  had 
only  against  an  executor  or  administrator  in 
the  case  of  joint  debtors.  MuUer  v.  Leeds,  52 
N.  J.  L.  366,  19  Atl.  261. 

In  Ohio,  under  the  attachment  law  of  1805, 
a  foreign  attachment  could  be  brought  against 
the  administrator  of  a  deceased  debtor  in 
those  cases  in  which  he  would  have  been  a 
proper  party  to  be  sued,  could  process  have 
been  served  upon  him  personally.  Mitchell  V. 
Eyster,  7  Ohio,  pt.  I,  257. 

63.  Louisiana. —  Cheatham  t\  Carrington, 
14  La.  Ann.  696;  Debuys  v.  Yerby,  1  Mart. 
N.  ,S.  (La.)  380. 

IVeio  Jersey. — Connelly  v.  Lerche,  56  N.  J.  L. 
95,  28  Atl.  430 ;  Pullinger  v.  Van  Emburgh, 
16  N.  J.  L.  457 ;  Haight  v.  Bergh,  15  N.  J.  L. 
183 ;  Haight  v.  Bergh,  3  N.  J.  Eq.  386. 

'NeiD  York. — -  Matter  of  Hurd,  9  Wend. 
(N.  Y. )  465.  At  least,  without  charging  the 
executors  with  some  breach  of  duty  other 
than  a  neglect  to  pay  the  debt.  Metcalf  v. 
Clark,  41  Barb.  (N.  Y.)  45.  See  also  Wick- 
ham  V.  Stern,  9  N.  Y.  Suppl.  803,  28  N.  Y. 
St.  154,  18  N.  Y.  Civ.  Proc.  63,  holding  that 
it  may  issue  against  "A  &  B,  executors,"  for 
a  debt  contracted  by  them  while  trading  un- 
der that  name. 

Pennsylvania. —  Pringle  v.  Black,  2  Dall. 
(Fa.)  97,  1  L.  ed.  305;  McCoombe  r.  Dunch, 
2  Dall.  (Pa.)  73,  1  L.  ed.  294;  Kane  v.  Coyle, 

20  Wkly.  Notes  Cas.  (Pa.)  317;  Williamson 
V.  Beck,' 8  Phila.  (Pa.)  269.  It  has  been  held, 
however,  that  the  attachment,  if  allowable  in 
a  foreign  country  against  a  decedent's  estate, 
will  be  upheld  in  Pennsylvania.  Bank  of 
North  America  y.  McCall,  4  Binn.  (Pa.)  371. 

United  States. — Henderson  r.  Henderson.  5 
Cranch  C.  C.  (U.  S.)  469,  11  Fed.  Cas.  No. 
6,353;  Patterson  r.  McLaughlin,  1  Cvauch 
C.  C.  (U.  S.)  352,  18  Fed.  Cas.  No.  10.S2S. 
And  see  Redfern  r.  Rumnev,  1  Cranch  C.  C. 
(U.  S.)  300,  20  Fed.  Cas.  No.  11,627. 

See  5  Cent.  Dig.  tit.  "Attachment."'  §  50. 

If  the  executor  or  administrator  be  person- 
ally liable,  he  may  of  course  be  proceeded 
against  bv  attachment.    Matter  of  Gallowav, 

21  Wend."  (N.  Y.)  32,  34  Am.  Dec.  209. 

64.  Stevenson  v.  Dunlap,  33  S.  C.  350,  11 
S.  E.  1017. 
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3.  Trustees,  An  attachment  ordinarily  will  not  issue  against  a  trustee  in  his 
representative  capacity.^^ 

V.  Grounds  of  Attachment. 

A.  In  General,  Attachment,  being  a  purely  statutory  remedy,  is  available 
only  where  one  or  more  of  the  grounds  enumerated  in  the  statute  exist  at  the 
time  thd  writ  is  sued  out,^^  and  if  issued  without  statutory  authority  no  valid  lien 
is  created,  even  though  the  proceedings  be  sufficient  in  form  and  substance  and 
properly  levied.^^  Thus  the  mere  fact  that  a  debtor  is  insolvent  will  not  justify 
a  resort  to  the  proceeding  where  insolvency  is  not  one  of  the  specified  grounds.'^^ 


65.  Cox  '0.  Henry,  113  Ga.  259,  38  S.  E. 
856;  Burns  v.  Lewis,  86  Ga.  591,  13  S.  E.  123; 
Smith  V.  Riley,  32  Ga.  356.  See  also  Ward  v. 
Waterman,  85  Cal.  488,  24  Pac.  930,  holding 
that  the  only  remedy  any  beneficiary  under 
the  trust  had  was  to  proceed  to  enforce  the 
execution  of  it. 

66.  Alabama. —  City  Nat.  Bank  v.  Jeffries, 
73  Ala.  183;  Tucker  v.  Adams,  52  Ala.  254; 
Jones  V.  Lawrence,  36  Ala.  618. 

loiva. —  Ogilvie  v.  Washbiirn,  4  Greene 
(Iowa)  548. 

Kansas. — Santa  Fe  Bank  v.  Haskell  County 
Bank,  54  Kan.  375,  38  Pac.  485. 

Kentucky. —  Patterson  v.  Caldwell,  1  Mete. 
(Ky.)  489,  holding  that  under  Ky.  Civ.  Code 
it  is  not  a  ground  for  attachment  that  plain- 
tiff is  a  surety  for  defendant  without  indem- 
nity, the  statute  (Ky.  Rev.  Stat.  c.  97,  §  4) 
which  formerly  authorized  attachment  on 
this  ground  being  repealed. 

Maryland. —  Thomas  v.  Brown,  67  Md.  512, 
10  Atl.  713:  Randle  v.  Mellen,  67  Md.  181, 
8  Atl.  573;  Risewick  v.  Davis,  19  Md.  82. 

Mississippi. —  Weissinger  v.  Studebaker,  73 
Miss.  480,  18  So.  915 ;  Roach  v.  Brannon,  57 
Miss.  490  (to  the  effect  that  no  clause  in  the 
Mississippi  statute  (Code  (1871),  §  1420) 
which  specifies  the  grounds  for  attachment 
makes  an  undervaluation  of  his  property  by 
a  debtor  who  is  seeking  a  compromise  with  his 
creditors  a  cause  for  the  issue  of  the  writ ) . 

Missouri.—  Hawlow  v.  Sass,  38  Mo.  34. 

New  Jersey. —  Kennedy  v.  Chumar,  26 
N.  J.  L.  305. 

Neto  York. —  Strauss  v.  Seamon,  13  N.  Y. 
St.  740;  Goldschmidt  v.  Herschorn,  13  N.  Y. 
St.  560,  28  N.  Y.  Wkly.  Dig.  160;  Mershon  v. 
Leonard  Scott  Pub.  Co.,  4  N.  Y.  Civ.  Proc. 
319. 

North  Carolina. — Rowland  v.  Marshall,  127 
N.  C.  427,  37  S.  E.  462. 

North  Dakota. —  Severn  v.  Giese,  6  N.  D. 
523,  72  N.  W.  922. 

Pennsylvania. — ^Robinson  v.  Atkins,  2  Wkly. 
Notes  Cas.  (Pa.)  Ill,  to  the  effect  that  the 
fact  that  defendant  has  made  a  fraudulent 
contract  since  his  liability  to  plaintiff  was 
incurred  is  not  a  statutory  ground  for  attach- 
ment. 

South  Carolina. —  Goss  v.  Gowing,  5  Rich. 
(S.  C.)  477. 

Tennessee. —  Jackson  v.  Burke,  '4  Heisk. 
(Tenn.)  610. 

And  see  cases  cited  supra,  II,  A,  4,  a. 

Grounds  available  where  debt  not  due  see 
infra,  VI,  D. 
Arkansas — Grounds  cumulative. — Ark.  Dig. 


p.  172,  §  1,  authorizes  an  attachment  in  all 
cases  against  absent  and  absconding  debtors 
having  property  in  the  state;  and  section  3 
provides  that  the  attaching  creditor  shall  file 
an  affidavit  stating  the  amount  of  his  debt, 
and  also  that  defendant  is  a  non-resident  of 
the  state,  or  that  he  is  about  to  remove  out 
of  the  state,  or  that  he  is  about  to  remove  his 
goods  and  effects  out  of  this  state,  or  that  he 
so  secretes  himself  that  ordinary  process  of 
law  cannot  be  served  on  him.  It  has  been  held 
that  the  grounds  specified  in  section  3  were 
cumulative  of,  and  not  limited  by,  those  of 
section  1,  and  that  it  was  not  necessary  for  a 
defendant  subject  to  attachment  under  sec- 
tion 3  to  be  also  "  absent  "  and  "  absconding," 
as  provided  by  section  1.  Mandel  v.  Peet,  18 
Ark.  236. 

Mississippi  —  Selling  or  giving  away  liquor. 

—  Miss.  Code,  §  1590,  in  providing  that  a 
civil  suit  may  be  commenced  by  attachment 
without  bond  to  recover  the  penalty  therein 
provided  for  the  "  selling  or  giving  away  by 
any  person  at  his  place  of  business,  unlaw- 
fully, of  liquors,"  or  the  "  allowing "  the 
same  to  be  done,  creates  a  new  ground  of 
attachment  for  the  particular  purDOse  of  the 
section,  distinct  from  those  provided  in  Miss. 
Code,  c.  9,  providing  for  attachments  against 
debtors.  Adams  v.  Johnson,  72  Miss.  896,  17 
So.  682.  See  also  Adams  v.  Evans,  (Miss. 
1896)  19  So.  834. 

Under  a  statute  allowing  attachment 
against  one  who  deals  in  cotton  futures,  the 
writ  will  be  issued  against  an  agent  who  dealt 
in  such  futures  for  an  undisclosed  principal, 
where  it  appears  that  the  agent  risked  his 
own  money  in  part.  Dillard  v.  Brenner,  73 
Miss.  130,  18  So.  933. 

67.  Must  exist  at  date  of  issue. —  An  at- 
tachment must  stand  or  fall  according  to  the 
state  of  facts  existing  at  the  date  of  its  issue 
and  cannot  be  cured  by  a  subsequent  event. 
H.  B.  Claflin  Co.  v.  Feibelman,  44  La.  Ann. 
518,  10  So.  862;  Todd  V.  Shouse,  14  La.  Ann. 
426;  Denegre  v.  Milne,  10  La.  Ann.  324;  Read 
V.  Ware,  2  La.  Ann.  498 ;  Scudder  v.  Payton, 
65  Mo.  App.  314;  Barth  v.  Graf,  101  Wis. 
27,  76  N.  W.  1100. 

68.  Sims  V.  Charleston  Bank,  3  W.  Va. 
415. 

Right  to  remedy  not  given  by  consent  of 
parties. —  The  parties  cannot  by  contract 
give  the  right  to  resort  to  the  remedy  of  at- 
tachment in  a  case  not  within  the  statute. 
Dogan  V.  Cole,  63  Mi^s.  153. 

69.  Alabama. —  Durr  v.  Jackson,  59  Ala. 
203. 
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B,  Absconding",  Absence,  and  Concealment — l.  In  General.  Attach- 
ment is  usually  allowed  by  statute  against  the  property  of  actual  absconders,*^^ 
or  those  intending  to  abscond.*^^ 

2.  What  Constitutes.  With  reference  to  what  constitutes  absconding  it  is 
held  that  a  party  absconds  in  a  legal  sense  when  he  hides,  conceals/^  or  absents 


Kentucky. —  Clarke  V.  Seaton,  18  B.  Mon. 
(Ky.)  226;  Rhodes  v.  Cobb,  4  Dana  (Ky.) 
23;  Wooley  v.  Stone,  7  J.  J.  Marsh.  (Ky.) 
302;  Rich  v.  Catterson,  2  J.  J.  Marsh. 
(Ky.)  135;  McFerran  v.  Jones,  2  Litt.  (Ky.) 
219;  Hickman  v.  Reed,  11  Ky.  L.  Rep.  406. 

Mississippi. —  Weissinger  v.  Studebaker,  73 
Miss.  480,  18  So.  915. 

Nebraska. —  Sorenson  v.  Benedict,  24  Nebr. 
347,  38  N.  W.  827 ;  Simmons  Hardware  Co.  v. 
Benedict,  24  Nebr.  346,  38  N.  W.  827 ;  Bliss 
V.  Benedict,  24  Nebr.  346,  38  N.  W.  827 ;  Peru 
Plow,  etc.,  Co.  V.  Benedict,  24  Nebr.  340,  38 
N.  W.  824;  Walker  v.  Hagerty,  20  Nebr.  482, 
30  N.  W.  556;  Parmer  v.  Keith,  16  Nebr.  91, 
20  N.  W.  103. 

Texas. —  Kaufman  v.  Armstrong,  74  Tex. 
65,  11  S.  W.  1048. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  55. 

70.  Millaudon  v.  Foucher,  8  La.  588 ;  Stew- 
art V.  Lyman,  62  N.  Y.  App.  Div.  182,  70 
N.  Y.  Suppl.  936;  Wilson  v.  Beadle,  2  Head 
(Tenn.)  510.  See  also  Allen  v.  Greenwood, 
1  Cranch  C.  C.  (U.  S.)  60,  1  Fed.  Cas.  No. 
222. 

If  the  fugitive  debtor  was  carrying  off 
property  such  absconding  furnished  a  distinct 
ground  for  attachment  under  the  Kentucky 
act  of  1838.  Nutter  v.  Connet,  3  B.  Mon. 
(Ky.)  199. 

Danger  of  losing  claim  need  not  be  shown 

where  departure  of  defendant  from  the  state 
is  relied  on  as  a  ground  for  attachment. 
Wright  V.  Smath,  19  Tex.  29V  ;  Messner  v. 
Hutchins,  17  Tex.  597. 

71.  A  foreigner  residing  and  conducting 
business  within  the  state  may  become  an  ab- 
sconder ( Field  V.  Adreon,  7  Md.  209 )  ;  and 
absconders  were  held  to  be  sufficiently  resi- 
dent within  the  state  in  McCaulley  v.  Shute, 
5  Harr.  (Del.)  26. 

A  non-resident  of  a  state  may  be  an  ab- 
sconder from  the  state  (Middlebrook  v.  Ames, 
5  Stew.  &  P.  (Ala.)  158;  Johnson  v.  Lowry, 
47  Ga.  560,  15  Am.  Rep.  655.  Contra,  Matter 
of  Fitzgerald,  2  Cai.  (N.  Y.)  318;  Thur- 
neyssen  v.  Vouthier,  1  Miles  (Pa.)  -422)  ; 
though  he  need  not  have  acquired  a  domicile 
(Kennedy  Baillie,  3  Yeates  (Pa.)  55;  Bar- 
net's  Case,  1  Dall.  (Pa.)  "152,  1  L.  ed.  77). 
See  also  Ex  p.  Schroeder,  6  Cow.  (N.  Y.) 
603,  where  the  court  held  that  a  non-resident 
could  not  be  attached  as  an  absconding  debtor 
when  the  debt  was  due  a  foreign  creditor  and 
was  not  contracted  within  the  state. 

A  non-resident  of  the  county  is  not  liable 
to  attachment  on  the  ground  that  he  is  "  ac- 
tually removing  out  of  the  limits  of  the 
county."    Thompson  v.  Wright,  22  Ga.  607. 

A  repeated  visitor  carrying  on  business 
within  the  province  could  be  an  absconder. 
Ford  V.  Lusher,  3  U.  C.  Q.  B.  0.  S.  428. 


72.  Georgia. —  Ferryman  v.  Pope,  102  Ga. 
502,  31  S.  E.  37;  Irvin  v.  Howard,  37  Ga.  18; 
Selleck  v.  Twesdall,  Dudley  (Ga.)  196. 

Maryland. —  Stouffer  v.  Niple,  40  Md.  477. 

Michigan. —  Stock  v.  Reynolds,  121  Mich. 
356,  80  N.  W.  289. 

Mississippi. —  Thomason  v.  Wadlington,  53 
Miss.  560. 

Missouri.— ElUott  v.  Keith,  32  Mo.  App. 
579.  But  see  Temple  v.  Cochran,  13  Mo.  116, 
where  it  was  held  under  an  earlier  statute 
that  the  absconding  must  have  actually  taken 
place. 

Tennessee. —  Lyons  v.  Mason,  4  Coldw. 
(Tenn.)  525;  Is.aacks  v.  Edwards,  7  Humphr. 
( Tenn. )  464,  46  Am.  Dec.  86 ;  Fisher  v.  Cum- 
mings,  7  Humphr.  (Tenn.)  231;  Runyan  v. 
Morgan,  7  Humphr.  (Tenn.)  210. 

Virginia. —  Mantz  v.  Hendley,  2  Hen.  &  M. 
(Va.)  308,  holding  that  prior  to  the  Virginia 
act  of  Jan.  25,  1806,  an  original  attachment 
Avould  issue  only  against  one  actually  re- 
moving. 

Contra,  Lewis  v.  Butler,  Ky.  Dec.  246 ;  Hale 
V.  Richardson,  89  N.  C.  62. 

The  intention  of  absconding  must  be  made 
out  or  no  ground  exists  ( Hanson  v.  Tompkins, 
2  Wash.  508,  27  Pac.  73.  See  Pierse  v.  Smith, 
1  Minn.  82,  where  evidence  was  held  insuffi- 
cient to  show  an  intention  to  abscond),  and 
abandoning  the  intention  before  any  start  is 
made  prevents  attachment  (Reddy  v.  Bego,  33 
Miss.  529). 

73.  Concealment  is  but  a  phase  of  abscond- 
ing.  State  V.  Mills,  57  N.  J.  L.  574,      Atl.  7. 

Requesting  false  information  to  be  given  of 
one's  movements  after  departure  constitutes 
a  concealment.  North  v.  McDonald,  1  Biss. 
(U.  S.)  57,  18  Fed.  Cas.  No.  10,318. 

Shutting  one's  self  up  is  concealment  ( Ives 
V.  Curtiss,  2  Root  (Conn.)  133;  State  v. 
Mills,  57  N.  J.  L.  574,  32  Atl.  7 ;  Gilbert  v. 
Tompkins,  Code  Rep.  N.  S.  (N.  Y.)  16;  Cam- 
mann  v.  Tompkins,  Code  Rep.  N.  S.  (N.  Y. ) 
12,  2  Edm.  Sel.  Cas.  (N.  Y.)  227),  whether 
at  place  of  abode  or  elsewhere  (Lewis  v. 
Wright,  3  Bush  (Ky.)  311)  ,  and  no  matter 
how  short  a  time  it  continues  (Young  v.  Nel- 
son, 25  111.  565)  ;  but  mere  refusal  to  see 
callers  will  not  have  a  like  effect  (Wallach  r. 
Sippilli,  65  How.  Pr.  (N.  Y.)  501). 

Permanent  residence  out  of  the  county  is 
not  concealment.  Boggs  r.  Bindskcff,  23  111. 
66. 

Proof  of  concealment. —  Positive  proof  is 
not  necessary  to  make  out  a  concealment 
(Brewer  i;.'Mock,  14  Colo.  App.  454,  60  Pac. 
578),  but  failure  of  creditor  to  find  debtor 
does  not  show  concealment  (Revnolds  v. 
Horton,  67  Hun  (N.  Y.)  122,  22  N.  Y.  Suppl. 
18,  51  N.  Y.  St.  545  [affirnird  in  141  N.  Y. 
585,  36  N.  E.  739,  58  N.  Y.  St.  865]  ;  Head  v. 
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himself  clandestinely    with  intent  to  avoid  the  service  of  legal  process.'^^    It  is 


Wollner,  53  Hun  (N.  Y.  )  615,  6  N.  Y.  Suppl. 
916,  25  N.  Y.  St.  645;  Thomas  v.  Dickerson, 
11  N.  Y.  Suppl.  436,  33  N.  Y.  St.  786)  ;  un- 
less, perhaps,  when  the  search  has  been  dili- 
gent (Hall  V.  Anderson,  17  Misc.  (N.  Y.) 
270,  40  N.  Y.  Suppl.  354;  Finn  v.  Mehrbaeh, 
65  N.  Y.  Suppl.  250 ) .  Evidence  of  the  debt- 
or's previous  arrangements  to  leave  the  state 
on  a  trip,  the  purposes  of  the  journey,  and 
what  was  done  on  the  same  are  part  of  the 
res  gestce,  and  competent  to  show  what  his  in- 
tentions were  in  going  away,  Mahner  v. 
Linck,  70  Mo.  App.  380. 

74.  Mere  absence  from  the  state  does  not 
amount  to  absconding  (Mandel  v.  Peet,  18 
Ark.  236 ;  State  i\  Morris,  50  Iowa  203 ;  Me- 
Morran  v.  Moore,  113  Mich.  101,  71  N.  W. 
505;  Branson  v.  Shinn,  13  N.  J.  L.  250;  New 
York  City  Bank  v.  Merrit,  13  N.  J.  L.  131. 
See  also  Kingsland  v.  Worsham,  15  Mo.  657 
[folloioed  in  Ellington  v.  Moore,  17  Mo.  424], 
where  the  court  said  that  mere  casual  and 
temporary  absence  of  a  debtor  from  his  usual 
place  of  abode  was  not  a  legal  ground  for  is- 
suing an  attachment  against  his  property; 
but  that  the  absence  must  be  such  as  to  pre- 
vent service  of  ordinary  process  upon  him)  ; 
but  under  some  statutes  it  has  been  made  a 
distinct  ground  for  attachment  where  the 
absence  from  the  state  has  lasted  for  a  cer- 
tain time  ( Spalding  v.  Simms,  4  Mete.  ( Ky. ) 
285,  holding  that  under  the  statute  allowing 
attachment  where  defendant  has  been  absent 
from  the  state  for  four  months,  such  time 
begins  to  run  when  the  debtor  leaves  home 
for  another  state,  although  an  unlooked-for 
delay  prevents  his  actual  passing  beyond  the 
state  line  until  some  days  later.  See  also 
Dudley  Donaldson,  2  B.  Mon.  (Ky.)  151; 
Dudley  v.  Porter,  1  B.  Mon.   (Ky.)  403). 

Leaving  the  state  for  business  purposes 
alone  is  not  sufficient  to  constitute  abscond- 
ing. Pitts  V.  Burroughs,  6  Ala.  733;  Fitch  v. 
Waite,  5  Conn.  117;  Rust  v.  Stuart,  2  N.  Y. 
City  Ct.  295;  Coulon  v.  De  Lisle,  1  Browne 
(Pa.)  256;  Loesh  v.  Rivers,  5  Phila.  (Pa.) 
83,  19  Leg.  Int.  (Pa.)  141.  See  also  Schorten 
V.  Davis,  21  La.  Ann.  173,  where  it  was  held 
that  the  absconder  must  intend  to  leave  the 
state  permanently. 

Open  and  notorious  departure  usually  nega- 
tives the  intention  necessary  to  make  the 
absentee  an  absconder.  Castellanos  v.  Jones, 
5  N.  Y.  164;  Swezey  v.  Bartlett,  3  Abb.  Pr. 
N.  S.  (N.  Y.)  444;  Dunn  v.  Myres,  3  Yerg. 
(Tenn.)  413.  See  also  F.  A.  Ringler  Co.  v. 
Newman,  33  Misc.  (N.  Y.)  653,  68  N.  Y. 
Suppl.  871  (where  the  court  said  of  a  depart- 
ure considered  by  itself  that  neither  by  fact 
nor  inference  was  this  ground  of  attachment 
disclosed )  ;  Robinson  .v.  CroAvder,  1  Bailey 
(S.  C. )  185  (holding,  under  a  statute  provid- 
ing that  a  debtor  about  to  depart  from  the 
state  may,  by  giving  notice  of  his  intended 
departure  and  offering  to  answer  any  suit 
brought  against  him,  prevent  an  attachment, 
that  an  announcement  by  the  resident  mem- 
ber of  a  firm  will  prevent  an  attachment 
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against  the  partnership  property).  Compare 
Morgan  v.  Avery,  7  Barb.  (N.  Y.)  656,  2 
Code  Rep.  (N.  Y.)  91  [affirmed  in  2  Code 
Rep.  (N,  Y. )  121],  holding  that  departure 
need  not  be  secret. 

Remarks  of  an  alleged  absconding  debtor 
at  the  time  and  place  of  departure  are  ad- 
missible on  an  issue  of  his  intent  as  part  of 
the  res  gestce.    Oliver  v.  Wilson,  29  Ga.  642. 

75.  Smith  v.  Johnson,  43  Nebr.  754,  62 
N.  W.  217;  Candy  v.  Jolly,  34  Nebr.  536,  52 
N,  W,  376.  But  see  Tiller  v.  Abernathy,  37 
Mo.  196,  to  the  effect  that  in  Missouri  both 
the  debtor  and  his  family  must  be  absent 
from  their  usual  place  of  abode  in  order 
that  attachment  will  lie  against  him  as  an 
absconder;  for  as  long  as  the  family  remain 
the  process  against  the  debtor  may  be  deliv- 
ered to  a  member  of  his  family. 

An  intention  to  avoid  service  of  process  is 
ordinarily  essential  (Winkler  v.  Barthel,  6 
111.  App.  Ill;  Crayne  v.  Wells,  2  111.  App, 
574;  Johnson  v.  Kaufman,  104  Ky.  494,  20 
Ky.  L.  Rep.  684,  47  S.  W.  324;  Dunn  v. 
Salter,  1  Duv.  (Ky.)  342;  Barnard  v.  Sebre, 
2  A.  K.  Marsh.  (Ky.)  151;  Morgan  v.  Avery, 
7  Barb.  (N.  Y.)  656,  2  Code  Rep.  (N.  Y.) 
91;  Smith  r.  Fogarty,  6  N.  Y.  Civ.  Proc. 
360;  Farmers',  etc.,  Bank  v.  Evans,  95  Tenn. 
702,  34  S.  W.  2 )  ;  but  an  intention  to  avoid 
inquiry  by  creditors  has  been  held  sufficient 
( Bank  of  Commerce  v.  Payne,  86  Ky.  446,  10 
Ky.  L.  Rep.  43,  8  S.  W.  856),  and  avoiding 
process  sued  out  by  one  creditor  gives  a  sec- 
ond creditor  gi'ound  for  attachment  (Sherrill 
V.  Bench,  37  Ark.  560). 

An  intention  to  avoid  criminal  process  is, 
in  some  jurisdictions,  equally  effective  in 
making  the  absentee  an  absconder.  Malone  v. 
Handley,  81  Ala.  117,  8  So.  189;  Bank  of 
Commerce  v.  Payne,  86  Ky.  446,  10  Ky.  L, 
Rep.  43,  8  S.  W.  856 ;  Starke  v.  Scott,  78  Va, 
180;  Reg.  v.  Stewart,  8  Ont.  Pr.  297.  Contra, 
Evans  v.  Saul,  8  Mart.  N.  S.  (La.)  247; 
Thames,  etc.,  Mar.  Ins.  Co.  v.  Dimick,  22 
N.  Y.  Suppl.  1096,  51  N.  Y.  St.  41. 

An  intent  to  injure  his  creditors  is  not  es- 
sential where  the  debtor  has  absconded, 
Hawes  v.  Clement,  64  Wis.  152,  25  N.  W.  21, 
Compare  Scott  v.  Mitchell,  8  Ont.  Pr.  518, 
holding  that  where  the  debtor  departs  with 
an  intention  to  defraud  his  creditors  he  will 
be  deemed  an  absconding  debtor. 

Departure  under  suspicious  circumstances 
will  often  justify  an  inference  tnat  debtor  is 
absconding.  Wiikins  v.  Hillman,  8  App.  Cas. 
(D.  CO  469;  McCollem  v.  White,  23  Ind.  43; 
Buell  V.  Van  Camp,  3  Silv.  Supreme  ( N.  Y. ) 
598,  8  N.  Y.  Suppl.  207,  28  N.  Y.  St.  907; 
Gibson  v.  McLaughlin,  1  Browne  (Pa.)  292; 
Gillingham  v.  Kiehl,  1  Wkly.  Notes  Cas.  (Pa.) 
146.  A  gratuitous  conveyance  of  property 
shortly  before  departure  is  such  suspicious 
circumstance.  Lacker  v.  Dreher,  38  N.  Y, 
App.  Div.  75,  55  N.  Y.  Suppl.  979.  But  see 
Tuller  V.  Howard,  17  Misc.  (N.  Y.)  105,  40 
N.  Y.  Suppl.  739,  where  the  court  held  the 
evidence  insufficient  to  show  an  absconding. 
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not  necessary  that  he  leave  the  limits  of  the  state,"^^  or  where  the  statute  makes 
removal  out  of  the  state  ground  for  attachment  that  he  has  determined  upon 
a  new  residence  or  home  elsewhere." 

C.  Death  of  Non-Resident  Debtor  Leaving  Property  in  State.  An 
attachment  is  sometimes  authorized  where  any  person  liable  for  any  debt  or 
demand,  residing  out  of  the  state,  dies,  leaving  property  in  the  state."^^ 

D.  DemandTNot  Otherwise  Secured.  In  some  states  it  is  a  ground  of  attach- 
ment that  plaintiff's  claim  is  not  otherwise  secured,  or  that  the  security  given  by 
defenda-ut  has,  without  plaintiff's  fault,  become  valueless.'^^  Under  such  a  pro- 
vision it  is  held  that  a  surrender  by  the  creditor  of  the  security  given  for  the  debt 
entitles  him  to  sue  out  an  attachment.^*^ 

E.  Failure  to  Pay  For  Labor  on  Performance.  Where  it  is  made  a 
ground  for  attachment  that  the  debt  was  for  work  and  labor  performed,  which 
the  debtor  should  have  paid  at  the  time  of  the  performance,^^  an  attachment  can- 
not be  maintained  when  the  whole  transaction  shows  a  mutual  account,  consisting 
of  debits  and  credits.^^  The  burden  is  upon  attachment  plaintiff  to  show,  as 
against  defendant's  traverse,  the  terms  of  the  contract  and  the  time  when  the 
services  were  to  be  paid  for.^^ 

F.  Failure  to  Pay  on  Delivery.  Under  a  statute  making  it  ground  for 
attachment  that  the  defendant  has  failed  or  refused  to  pay  the  price  or  value  of 
any  article  or  thing  delivered  to  him,  which  he  should  have  paid  for  on  the 


Where  the  conduct  of  a  debtor  induces  the 
belief  that  he  is  absconding,  the  attach- 
ment on  this  ground  may  be  sustained.  Le- 
sage  r.  S'ehmitt,  10  N.  ^\  L.  J.  10, 

Where  the  intended  removal  was  condi- 
tional and'  the  condition  upon  \yhich  it  was 
to  take  place  had  not  occurred,  the  ground 
for  attachment  was  not  made  out.  Bamberger 
V.  Merchants'  Bank,  73  Miss.  572,  19  So. 
296. 

Continuance  of  absconding. —  It  was  held 
error  to  charge  that  if  a  debtor  is  once  shown 
to  be  absconding  he  continues  so  until  his 
creditors  get  notice  of  his  new  residence.  Oli- 
ver t\  Wilson,  29  Ga.  642. 

Lack  of  fraudulent  intention  necessary  to 
make  a  departing  person  an  absconder  was 
shown  by  the  circumstance  that  he  was  merely 
traveling  through  the  country  (Dudley  v. 
Staples,  15  Johns.  (N.  Y.)  196)  ;  that  he  was 
absent  as  a  soldier  at  the  seat  of  war 
(Haynes  t'.  Powell,  1  Lea  (Tenn.)  347)  ;  that 
he  was  absent  for  the  purpose  of  visiting 
(Walcott  V.  Hendrick,  6  Tex.  406)  ;  or  that  he 
was  returning  to  the  country  of  his  home 
(Taylor  v.  Mcholl,  1  U.  C.  Q.  B.  416). 

The  return  of  debtor  after  six  days'  absence 
rebutted  any  inference  that  he  left  with  intent 
to  defraud  his  creditors.  Island  Coal  Co.  v. 
Rehling,  22  Ind.  App.  305,^53  N.  E.  777. 

76.  Field  v.  Adreon,  7  Md.  209 ;  Smith  v. 
Johnson,  43  Nebr.  754,  62  N.  E.  217. 

77.  Troy  f.  Rogers,  113  Ala.  131,  20  So. 
999. 

78.  Bacchus  v.  Peters,  85  Tenn.  678,  4 
S.  W.  833 ;  Merchant  v.  Preston,  1  Lea  (Tenn.) 
280;  Boyd  v.  Martin,  9  Heisk.  (Tenn.)  382; 
Sharp  V.  Hunter,  7  Coldw.  (Tenn.)  389. 

79.  Right  to  attachment  in  action  on  de- 
mand otherwise  secured  see  v///m,  VI.  E. 

The  reservation  of  title  to  real  estate  in  the 
vendor  was  held  to  create  such  a  lien  in  his 
favor  as  to  debar  him  from  invoking  the  rem- 


edy by  attachment  under  such  statute.  Will- 
man  V.  Freidman,   (Ida.  1893)   35  Pac.  37. 

Waiver  of  right. —  Where  a  statute  pro- 
vides, among  other  things,  that  an  attach- 
ment may  issue,  if  the  party  applying  for  the 
same  is  not  secured  by  mortgage,  lien,  or 
pledge  upon  real  or  personal  property,  a 
creditor  of  an  insolvent,  after  consenting 
to  an  assignment  by  him  of  all  his  prop- 
erty for  the  benefit  of  creditors  under  which 
he  is  certain  to  receive  his  proportion  of  prop- 
erty assigned,  cannot,  without  attacking  the 
assignment  for  fraud  or  otherwise,  procure  an 
attachment  against  the  insolvent's  property. 
Elling  V.  Kirkpatrick,  6  Mont.  119,  9  Pac. 
900. 

80.  Wooddy  v,.  Jamieson,  (Ida.  1895)  40 
Pac.  61;  Parberry  v.  Woodson  Sheep  Co.,  18 
Mont.  317,  45  Pac.  278. 

81.  Mills'  Anno.  Stat.  Colo.  §  2700, 
subs.  8. 

Action  for  wages  by  day  laborer. —  In  an 

action  for  wages,  in  which  an  attachment  was 
issued  against  the  property  of  defendant  on 
this  ground,  the  proofs  showed  that  plaintiff 
was  working  for  defendant  by  the  day;  that 
there  was  no  stipulated  time  for  payment  of 
his  wages,  w^hich  were  paid  from  time  to  time, 
on  his  demand;  that  either  party  might  ter- 
minate the  contract,  as  defendant  did.  at  any 
time:  and  that  when  so  discharged  plaintiff 
demanded  the  wages  then  due  and  nn])aid.  It 
was  held  that  such  services  entitled  plaintiff, 
after  demand  of  the  amount  due,  to  maintain 
such  attaclnnent.  De  Lappe  v.  Sullivan,  7 
Colo.  182,  2  Pac.  !)2(i. 

82.  Morris  r.  loverly,  10  Colo.  529.  36  Pac. 
150,  where  it  was  said  tliat.  if  payment 
depended  upon  any  condition,  the  coiitract 
did  not  come  within  the  0|x?ration  of  the 
statute. 

83.  Drake  v.  Avanzini,  20  Colo.  104,  36 
Pac.  846.  ' 
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delivery  thereof,"  to  justify  an  attachment  plaintiff  must  show  an  unconditional 
contract  to  pay  on  delivery and  a  demand  for  such  payment.^^  If  credit  is 
given,  or  intended  to  be  given,  no  attachment  can  be  sustained  on  this  ground.^^ 

G.  Fraud  in  Incurring"  Liability — l.  In  General.  Fraud  on  the  part  of 
the  debtor  in  contracting  a  debt  is  generally  made  by  statute  a  ground  for 
attachment  in  an  action  on  the  obligation  thus  fraudulently  created.^^ 

2.  What  Constitutes  Fraud  —  a.  In  General.  A  preconceived  purpose  not  to 
pay  for  goods  furnished  on  credit    or  not  to  keep  a  collateral  agreement  regard- 


84.  Miller  v.  Godfrey,  1  Colo.  App.  177,  27 
Pae.  1016^  Harlow  y.  Sass,  38  Mo.  34. 

A  contract  to  pay  upon  delivery,  if  de- 
manded, is  not  a  contract  to  pay  upon  deliv- 
ery within  the  meaning  of  the '  statute.  St. 
Louis  Type  Foundry  v.  Union  Printing,  etc., 
Co.,  3  Mo.  App.  142. 

Waiver  of  right.— Kan.  Civ.  Code,  §  190, 
subs.  11,  authorizing  an  attachment  "when 
the  debtor  has  failed  to  pay  the  price  or 
value  of  any  article  or  thing  delivered,  which 
by  contract  he  was  bound  to  pay  upon  deliv- 
ery," does  not  apply  if  the  contract  to  pay 
upon  delivery  has  been  modified  by  the  ven- 
dor, or  if,  by  subsequent  dealings  with  de- 
fendant, he  has  waived  the  right  to  demand 
payment  upon  delivery.  Young  v.  Lynch,  30 
Kan.  205,  1  Pac.  503. 

Right  belongs  to  seller  alone. —  The  right 
to  an  attachment  on  this  ground  belongs  to 
the  seller  alone ;  and  an  express  company, 
which  has  rendered  itself  liable  to  a  seller  by 
delivering  goods  to  the  purchaser  without 
requiring  payment,  cannot  sue  out  an  attach- 
ment in  an  action  against  such  purchaser. 
Richardson's  Missouri  Express  Co.  v.  Cun- 
ningham, 25  Mo.  396. 

85.  Miller  v.  Godfrey,  1  Colo.  App.  177,  27 
Pae.  1016. 

86.  Harlow  X).  Sass,  38  Mo.  34,  where  a 
promise  to  give  a  note  payable  at  a  future 
date  was  held  not  to  be  a  stipulation  to  pay 
on  delivery.  But  see  Aultman  v.  Daggs,  50 
Mo.  App.  280,  where  it  was  held  that  a 
stipulation  by  a  purchaser  to  execute  his  note, 
secured  by  mortgage,  on  receipt  of  the  goods, 
amounted  to  a  promise  to  pay  on  delivery, 
where  such  note  was  intended  as  payment. 

87.  The  obligation  must  arise  from  con- 
tract.—  Merchants'  Bank  v.  Ohio  L.  Ins.,  etc., 
Co.,  1  Disn.  (Ohio)  469,  12  Ohio  Dec.  (Re- 
print) 738.  See  also  Baxter  v.  Nash,  70  Minn. 
20,  72  N.  W.  799. 

Plaintiff  may  affirm  the  contract  by  suing 
upon  it  and  yet  rely  on  the  fraud  as  a  ground 
for  attachment.  Kansas  City  Stained  Glass 
Works,  etc.,  Co.  v.  Robertson,  73  Mo.  App. 
154;  Blackinton  v.  Rumpf,  12  Wash.  279,  40 
Pac.  1063.  But  see  Batroff  v.  Pioneer  To- 
bacco Co.,  17  Wkly.  Notes  Cas.  (Pa.)  255 
(where  the  court  held  that  persons  who  were 
induced  by  fraudulent  representations  to  sell 
their  stock  in  trade  to  a  corporation  could 
not  sue  in  an  action  of  debt  to  collect  pay- 
ment and  issue  an  attachment.  If  they  de- 
sired to  take  advantage  of  the  fraud  the  ac- 
tion should  have  been  for  damages  and  for  re- 
scission of  the  contract)  ;  Walker  v.  Collins, 
50  Fed.  737,  4  U.  S.  App.  406,  1  C.  C.  A. 
642. 

[V,  F] 


88.  Up  to  1 888  in  New  York  fraud  in  con- 
tracting the  obligation  was  not  a  ground  for 
attachment.  Greef  v.  Sickle,  15  N.  Y.  St.  248 ; 
Goldschmidt  v.  Herschorn,  13  N.  Y.  St.  560, 
28  N.  -Y.  Wkly.  Dig.  160;  Stamp  ?;.  Herpich, 
8  N.  Y.  St.  446.  See,  however,  N.  Y.  Code 
Civ.  Proc.  §  636,  as  amended  N.  Y.  Laws 
(1894),  c.  736,  N.  Y.  Laws  (1895),  c.  578, 
N.  Y.  Laws  (1899),  c.  598. 

After  a  revision  of  the  laws  of  South  Da- 
kota in  1895,  it  was  held  that  fraud  in  con- 
tracting an  obligation  still  remained  as  a 
ground  for  attachment  in  actions  on  either 
matured  or  immatured  debts.  Finch  v.  Arm- 
strong, 9  S.  D.  255,  68  N.  W.  740,  Hanley,  J., 
dissenting  as  to  matured  debts. 

89.  Only  fraudulently  incurred  liability 
can  be  included  in  the  attachment  suit. 

Michigan. —  Estlow  v.  Hanna,  75  Mich.  219, 
42  N.  W.  812. 

Nebraska. —  Dolan  v.  Armstrong,  35  Nebr. 
339,  53  N.  W.  132;  Meyer  v.  Evans,  27  Nebr. 
367,  43  N.  W.  109;  "Mayer  v.  Zingre,  18 
Nebr.  458,  25  N.  W.  727. 

Pennsylvania. —  National  Brewing  Co.  v. 
Bomgardner,  5  Pa.  Dist.  365 ;  Wilson  v. 
Greenwood,  8  Kulp  (Pa.)  210;  Ross  v.  Behr- 
inger,  21  Pa.  Co,.  Ct.  260;  Wright  v.  Ewen, 
24  Wklv.  Notes  Cas.  (Pa.)  Ill,  19  Phila. 
(Pa.)  312,  46  Leg.  Int.  (Pa.)  179. 

Texas.— 8ti&  v.  Fisher,  85  Tex.  556,  22 
S.  W.  577. 

Wyoming. —  A.  D.  Smith  Drug  Co.  v.  Cas- 
per Drug  Co.,  5  Wyo.  510,  40  Pac.  979,  42 
Pac.  213. 

Compare  Teweles  v.  Lins,  98  Wis.  453,  74 
N.  W.  122,  holding  that  where  the  evidence 
in  the  trial  of  a  traverse  of  the  affidavit  for 
attachment  shows  that  only  a  part  of  the 
debt  was  fraudulently,  contracted,  an  order 
sustaining  the  attachment  as  to  that  part, 
and  dismissing  it  as  to  the  other  part,  is 
proper. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  87. 
Giving  renewal  notes  for  the  whole  amount 

would  not  change  this  rule  regarding  the 
amount  for  which  the  attachment  may  issue. 
Sedalia  Third  Nat.  Bank  v.  Cramer,  78  Mo. 
App.  476.  Contra,  Mackey  v.  Hyatt,  42  Mo. 
App.  443,  where  the  court  held  that  in  an  ac- 
tion on  an  open  account  attachment  would 
issue  for  the  balance  due,  although  some  but 
not  all  of  the  items  were  fraudulently  con- 
tracted. 

90.  Kelsey  v.  Harrison,  29  Kan.  143;  Mil- 
ler V.  White,  46  W.  Va.  67,  33  S.  E.  332,  76 
Am.  St.  Rep.  791 ;  Strauss  v.  Abrahams,  32 
Fed.  310.  See  also  Revnolds  v.  Horton,  67 
Hun  (N.  Y.)  122,  22  N.  Y.  Suppl.  18,  51  N.  Y. 
St.  545  [affirmed  in  141  N.  Y.  585,  36  N.  E. 
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ing  the  disposition  of  the  property  makes  the  debt  one  which  is  fraudulently 
contracted  ;  but  such  fraud  is  not  shown  by  mere  failure  to  pay  at  maturity .^^ 
The  kind  of  fraud  which  gives  a  ground  for  attachment  is  not  present  in  an 
action  for  malicious  prosecution,^^  in  an  action  against  a  professional  man  for 
negligence  in  the  performance  of  his  duties/^  or  in  one  for  the  conversion  of 
property 

b.  False  Representations  —  (i)  In  General.    Securing  property    or  credit 
by  false  representations  regarding  existing  ascertainable  facts  ^  constitutes  fraud. 


739,  58  N.  Y.  St.  865],  where  the  court  held 
that  the  evidence  did  not  show  a  design  not 
to  pay  for  the  goods  at  the  time  credit  was 
obtained. 

91.  Weiller  v.  Schreiber,  63  How.  Pr. 
(N.  Y.)  491;  Campbell  v.  Walls,  17  Wkly. 
Notes  Cas.  (Pa.)  524. 

92.  Defendant's  state  of  mind  at  time 
contract  is  mi.de  is  the  test.  The  debt  is  not 
one  which  has  been  fraudulently  contracted 
by  reason  of  the  breach  of  a  bona  fide  promise 
to  give  security  (Johnson  v.  Stockham,  89 
Md.  358,  43  Atl.  920.  Contra,  McGuire  v. 
Louis  Snider  Paper  Co.,  6  Ohio  S.  &  C.  PL 
Dec.  392,  4  Ohio  N.  P.  262,  where  there  was 
a  false  statement  as  to  the  purpose  for  which 
the  money  was  to  be  used,  and  doubt  as  to  the 
hona  fides  of  the  promise)  ;  by  reason  of  a 
breach  of  an  agreement  to  turn  over  money 
received  from  retailing  goods  (Rohan  Bros. 
Boiler  Mfg.  Co.  v.  Latimore,  18  Mo.  App.  16)  ; 
or  by  reason  of  failure  to  keep  a  promise  to 
apply  money  to  the  satisfaction  of  a  certain 
debt  (Geneva  Nat.  Bank  v.  Bailor,  48  Nebr. 
866,  67  N.  W.  865). 

93.  Staed  v.  Mahon,  70  Mo.  App.  400; 
Seymour  Mfg.  Co.  v.  Sheahan,  13  Mo.  App. 
577;  St.  Louis  Type  Foundry  v.  Union  Print- 
ing, etc.,  Co.,  13  Mo.  App.  142. 

Giving  a  bad  check  in  payment  at  or  before 
delivery  of  the  purchased  goods  is  such  a 
fraud  as  will  justify  attachment  ( Easton  Nat. 
Bank  v.  Wilson,  12  Wkly.  Notes  Cas.  (Pa.) 
336.  But  see  Burke  v.  Halloway,  18  Phila. 
(Pa.)  271,  43  Leg.  Int.  (Pa.)  280)  ;  but  neg- 
lect to  provide  for  a  post-dated  check  is  not 
(Cluff  V.  Gunnis,  16  Wkly.  Notes  Cas.  (Pa.) 
65).  ■ 

94.  To  constitute  fraud  within  the  meaning 
of  the  attachment  acts,  it  must  be  shown 
that  the  debtor  had  the  purpose  to  deceive 
and  defraud  the  creditor.  Hughes  v.  Lake,  63 
Miss.  552;  Marqueze  v.  Sontheimer,  59  Miss. 
430;  Belmont  v.  Lane,  22  How.  Pr.  (N.  Y.) 
365;  Devinney  v.  Smith,  5  Ohio  Dec.  (Re- 
print) 353,  5  Am.  L.  Rec.  6  {affirming  7  Ohio 
Dec.  (Reprint)  31,  1  Cific.  L.  Bui.  43]; 
Finch  V.  Armstrong,  9  S.  D.  255,  68  N.  W. 
740. 

Embezzlement. —  In  an  action  to  recover 
money  embezzled  by  defendant,  an  attachment 
may  be  had  on  the  ground  that  the  debt  is 
fraudulently  contracted.  Cole  v.  Aune,  40 
Minn.  80,  41  N.  W.  934.  But  embezzlement 
by  principal  does  not  make  his  liability  to  re- 
pay a  surety  on  his  bond  the  amount  em- 
bezzled a  debt  which  was  fraudulently  con- 
tracted. New  York  x\merican  Surety  Co.  v. 
Haynes,  91  Fed.  90. 


95.  Glidden,  etc..  Varnish  Co.  v.  Joy,  8 
Ohio  Cir.  Ct.  157. 

96.  Rawlings  v.  Powers,  25  Nebr.  681,  41 
N.  W.  651.  See  also  Warren  v.  Barsby,  24 
Nebr.  811,  40  N.  W.  314,  where  the  court 
held  that  the  refusal  of  a  lawyer  to  pay  over 
money  belonging  to  a  firm  on  a  claim  that  he 
had  a  right  to  hold  because  an  individual 
partner  had  agreed  +o  pay  his  fee  did  not 
constitute  a  fraud  which  would  justify  at- 
tachment. 

97.  Goss  V.  Boulder  County,  4  Colo.  468; 
Finlay  v.  Bryson,  84  Mo.  664 ;  Sunday  Mirror 
Co.  V.  Galvin,  55  Mo.  App.  412;  Devinney  v. 
Smith,  5  Ohio  Dec.  (Reprint)  353,  5  Am.  L. 
Rec.  6  [affirming  7  Ohio  Dec.  (Reprint)  31, 
1  Cine.  L.  Bui.  43]. 

The  conversion  of  negotiable  paper  sent  for 
collection  does  not  create  an  obligation  fraud- 
ulently incurred.  Merchants'  Bank  v.  Ohio 
L.  Ins.,  etc.,  Co.,  1  Disn.  (Ohio)  469,  12  Ohio 
Dec. (Reprint)  738.  Contra,  Mechanics'  Nat. 
Bank  i;.  Miners'  Bank,  13  Wkly.  Notes  Cas. 
(Pa.)  236.  See  also  Troup  v.  Appleman,  52 
Md.  456,  where  the  court  expressly  refused 
to  decide  whether  the  conversion  of  bonds 
deposited  for  safe-keeping  furnished  a  ground 
for  attachment,  but  did  decide  that  if  a  valid 
ground  was  furnished  it  was  waived  by  ac- 
cepting the  note  of  the  tort-feasor  for  the 
amount  of  the  value  of  the  bonds. 

98.  Yates  v.  Dodge,  123  111.  50,  13  N.  E. 
847  [affirming  21  111.  App.  547,  23  111.  App. 
338]. 

Damages  resulting  from  false  representa- 
tions, whereby  one  is  induced  to  purchase 
land  and  pay  therefor  more  than  its  true 
value,  constitute  a  debt  for  property  obtained 
under  false  pretenses,  within  Iowa  Code 
(1873),  §  2951,  prescribing  such  a  debt  as  a 
cause  for  attachment.  Stanhope  v.  Swafford, 
77  Iowa  594,  42  N.  W.  450. 

99.  Schwartz  v.  Lawrence,  1  Wkly.  Notes 
Cas.  (Pa.)  131. 

Securing  an  accommodation  indorsement  by 
falsely  representing  the  amount  of  notes  to 
be  much  less  than  it  is  in  fact  constitutes  the 
securing  of  credit  by  fraud.  May  v.  Newman, 
95  Mich.  501,  55  N.  W.  364. 

1.  Belmoni 
Cir.  Ct.  305. 

Mere  expressions  of  opinion  are  not  suffi- 
cient (Norfolk,  etc.,  Hosiery  Co.  v.  Arnold, 
18  N.  Y.  Suppl.  910,  40  N.  Y.  St.  491  :  Rice 
V.  Warren,  3  Del.  Co.  (Pa.)  283:  Cheyenne 
First  Nat.  Bank  r.  Swan,  3  Wyo.  3ri(),  23  Pae. 
743)  ;  but  a  false  stateniont  as  to  the  purpose 
for  which  borrowed  money  is  to  be  used 
is  a  false  representation  authorizing  attjach- 
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The  false  representations^  must  be  made  to  plaintiff^  by  defendant*  with  an 
intention  to  deceive,^  and  they  must  be  relied  on  by  plaintiff  in  giving  credit.^ 

(ii)  As  TO  Financial  Condition.  Failure  to  disclose  insolvency,  which  is 
not  hopelessly  irremediable,''  at  the  time  the  debt  was  created  does  not  of  itself^ 
constitute  fraud ;  but  a  false  allegation  of  solvency  ^  or  a  false  statement  regard- 
ing the  ownership    or  value    of  property  generally  warrants  an  attachment. 

H.  .Fraudulent  Tpansfer  and  Disposition  of  Property -^l.  In  General. 


ment  (MeGruire  v.  Louis  Snider  Paper  Co.,  6 
Ohio  S.  &  C.  PI.  Dec.  392,  4  Ohio  N.  P.  262). 

2.  In  Illinois  the  fraudulent  statement 
must  be  reduced  to  writing  and  signed. 
Fisher  v.  Secrist,  48  Fed.  264. 

3.  Representations  to  a  third  person  are 
not  sufficient  (Long  v.  West,  31  Kan.  298,  1 
Pae.  545;  Winter  v.  Davis,  48  La.  Ann.  260, 
19  So.  263)  ;  but  false  statements  to  a  com- 
mercial agency  for  the  express  purpose  of  se- 
curing credit  stand  on  a  different  basis  (Em- 
erson V.  Detroit  Steel,  etc.,  Co.,  100  Mich. 
127,  58  N.  W.  659).  See  also  Kilpatrick- 
Koch  Dry  Goods  Co.  v.  McPheely,  37  Nebr. 
800,  56  N.  W.  389,  where  the  court  held 
that  a  false  rejjort  of  financial  condition  made 
to  a  banker,  who  merely  communicated  his 
conclusion  based  thereon  to  plaintiff,  did  not 
constitute  fraud  justifying  an  attachment. 

4.  Hooven  Mercantile  Co.  v.  Backley,  7 
Kulp  (Pa.)  552;  Lodge  v.  Rose  Valley  Mills, 
1  Pa.  Dist.  811,  11  Pa.  Co.  Ct.  667. 

5.  Tootle  V.  Lysaght,  65  Mo.  App.  139; 
Liveright  v.  Greenhouse,  61  N.  J.  L.  156,  38 
Atl.  697. 

Honest  belief  in  the  truth  of  false  repre- 
sentations prevents  an  attachment.  Wright 
V.  Ewen,  24  Wkly.  Notes  Cas.  (Pa.)  Ill,  19 
Phila.  (Pa.)  312,  46  Leg.  Int.  (Pa.)  179. 
But  see  Cox  v.  Buckly,  19  Wkly.  Notes  Cas. 
(Pa.)  291,  where  the  court  held  that  one 
making  false  representations  without  reason- 
able and  probable  ground  for  believing  them 
true  acted  at  his  peril. 

6.  Penoyar  v.  Kelsey,  150  N.  Y.  77,  44  N.  E. 
788,  34  L.  R.  A.  248;  Gray  v.  Steedman,  63 
Tex.  95;  Curtis  v.  Hoxie,  88  Wis.  41,  59 
N.  W\  581;  Cheyenne  First  Nat.  Bank  v. 
Swan,  3  Wyo.  356,  23  Pac.  743. 

So  a  ground  for  attachment  is  not  made  out 
when  the  false  representations  were  made 
after  the  credit  was  given  (Marqueze  v.  Sont- 
heimer,  59  Miss.  430;  Mayer  v.  Zingre,  18 
Nebr.  458,  25  N.  W.  727 )  :  or  when  the  false 
representations  were  made  long  before  (Mey- 
ers v.  Ranch,  4  Pa.  Dist.  333.  But  see  Lewis 
V.  Pratt,  11  Minn.  57,  holding  representations 
made  five  months  previously  were  still  ef- 
fective in  inducing  plaintiff  to  give  credit). 

Procuring  renewal  notes  by  fraudulent  rep- 
resentations furnishes  a  ground  for  attach- 
ment, although  the  original  indebtedness 
which  was  renewed  by  the  notes  was  con- 
tracted without  fraud  (Stevens  Point  First 
Nat.  Bank  v.  Rosenfeld,  66  Wis.  292,  28  N.  W. 
370;  Wachter  i\  Famachon,  62  Wis.  117,  22 
N.  W.  160)  ;  but  inducing  the  creditor  to  ac- 
cept a  note  for  the  debt  by  false  representa- 
tions has  been  held  not  to  have  a  like  effect 
(Mayer  v.  Zingre,  18  Nebr.  458,  25  N.  W. 
727). 
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Negligence  on  the  part  of  plaintiff  in  fail- 
ing to  discover  the  truth  will  not  prevent  an, 
attachment.  Richards  v.  Harrison,  71  Mo. 
App.  224. 

The  burden  is  on  plaintiff  to  show  that  the 
goods  were  obtained  upon  the  faith  of  the 
false  statements.  Victor  v.  Henlein,  67  How. 
Pr.  (N.  Y.)  486. 

7.  Kelsey  v.  Harrison,  29  Kan.  143;  Dun- 
lap  V.  Fox,  (Miss.  1887)  2  So.  169;  Hughes 
V.  Lake,  63  Miss.  552;  Nichols  v.  Pinner,  18 
N.  Y.  295;  Ellison  v.  Bernstein,  60  How. 
Pr.  (N.  Y.)  145;  Freeman  v.  Campbell,  1 
N.  Y.  St.  728;  Miller  v.  Shapiro,  2  Pa.  Dist. 
356,  12  Pa.  Co.  Ct.  526.  See  also  Lan- 
dauer  v.  Espenhain,  95  Wis.  169,  70  N.  W. 
287,  where  the  court  held  that  absconding 
was  not  conclusive  proof  of  insolvency  two 
months  previously.  But  see  Anonymous,  67 
N.  Y.  598;  Wright  v.  Brown,  67  N.  Y.  1. 

8.  Immediate  delivery  of  goods  to  a  third 
party  to  whom  they  have  been  sold  is  not  a 
sufficient  additional  circumstance  to  show 
fraud  (McGlensey  v.  Landis,  3  Wkly.  Notes 
Cas.  (Pa.)  240)  ;  but  selling  the  goods  at 
auction,  below  cost,  immediately  after  receiv- 
ing them  is  (Claflin  v.  Einstein,  6  Wkly. 
Notes  Cas.  (Pa.)  398). 

9.  Ring  V.  Chas.  Vogel  Paint,  etc.,  Co.,  44 
Mo.  App.  Ill;  Warner  v.  Kade,  15  Mo.  App. 
600;  Molony  v.  Atkinson,  2  Pa.  Co.  Ct.  441. 

Statements  regarding  financial  condition 
need  only  be  approximately  true  to  rebut  an 
inference  of  fraud  (Mack  v.  Jones,  31  Fed. 
189)  ;  and  too  much  weight  should  not  be 
given  to  discrepancies  between  a  report  made 
to  a  financial  agency  and  the  actual  condition 
of  a  defendant's  affairs  (Dieckerhoff  ii. 
Brown,  (Md.  1886)  2  Atl.  723).  But  see 
Rosenthal  v.  Wehe,  58  Wis.  621,  17  N.  W.  318, 
where  the  court  held  a  statement  that  in- 
debtedness was  far  less  than  it  really  was 
constituted  fraud. 

The  statement  must  be  untrue  in  some  ma- 
terial matter  to  make  the  debt  one  which  is 
fraudulently  contracted.  Sedalia  Third  Nat. 
Bank  V.  Cramer,  78  Mo.  App.  476,  2  Mo.  App. 
Rep.  287. 

10.  Askwith  V.  Allen,  33  Nebr.  418,  50 
N.  W.  267;  Young  v.  Cooper,  12  Nebr.  610, 
12  N.  W.  91 ;  Cohen  v.  Grimes,  18  Tex.  Civ. 
App.  327,  45  S.  W.  210. 

Failure  to  disclose  that  defendant  is  doing 
business  on  borrowed  capital  does  not  consti- 
tute fraud.  Dieckerhoff  v.  Brown,  (Md.  1886) 
2  Atl.  723;  Boyd  v.  Bright,  4  Pa.  Co.  Ct. 
518. 

11.  Littlejohn  v.  Jacobs,  66  Wis.  600,  29 
N.  W.  545;  Kahn  v.  Angus,  61  Wis.  264,  21 
N.  W.  81.  But  see  Kipling  i;.  Corbin,  66 
How.  Pr.  (N.  Y.)  12,  where  it  was  held  that 
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The  fraudulent  transfer  or  disposition  of  property  is  usually  made  by 
statute    a  ground  for  attachment  against  the  debtor  making    the  transfer.^^ 

2.  What  Constitutes  Transfer.  To  constitute  a  transfer  within  the  meaning 
of  attachment  acts  there  must  be  a  voluntary     alienation  of  title     by  defend- 


a  failure  to  state  that  a  stock  of  goods  was 
not  readily  salable,  did  not  constitute  fraud. 

12.  Distinguished  from  other  grounds. — 
Fraudulently  transferring  property  is  a 
ground  distinct  from  secreting  property  ( Cul- 
bertson  r.  Cabeen,  29  Tex.  247;  Garner  v. 
Burleson,  26  Tex.  348 ;  Hopkins  v.  Nichols, 
22  Tex.  206 ) ,  or  from  an  intention  to  fraudu- 
lently transfer  H  (Dunnenbaum  v.  Schram, 
59  Tex.  281),  but  the  first  and  last  are  not 
inconsistent  (Kendall  v.  Kennedy,  8  Ky.  L. 
Kep.  532 ) . 

13.  The  word  "  disposition  "  has  a  broad 
signification  and  includes  all  fraudulent  trans- 
fers of  property  (Howard  v.  Caperon,  3  Tex. 
App.  Civ.  Cas.  §  313)  ;  though  in  Missouri 
the  word  "  disposed "  is  used  to  cover  only 
alienations  of  property  which  may  be  effected 
by  mere  delivery  without  a  written  instru- 
ment (Bullene  v.  Smith,  73  Mo.  151). 

Duty  of  trial  court  to  define  term. —  It  has 
been  held  error  for  a  trial  judge  to  refuse  to 
define  the  meaning  of  the  piirase  "  to  fraudu- 
lently dispose  of  property."  Matthews  v. 
Bovdstun,  (Tex.  Civ.  App.  1895)  31  S.  W. 
814. 

-  14.  A  chose  in  action  (Bibb  v.  Smith,  1 
Dana  (Ky.)  580;  Wilson  v.  Beadle,  2  Head 
(Tenn. )  510)  or  a  judgment  (Gribble  i;.  Ford, 
(Tenn.  Ch.  1898)  52  S.  W.  1007)  may  be 
fraudulently  transferred. 

Property  without  the  state  may  be  fraudu- 
lently transferred  so  as  to  afford  a  ground 
for  attachment.  Kibbe  v.  Wetmore,  31  Hun 
(N.  Y.)  424. 

Fraudulent  transfer  of  land  is  not  a  ground 
for  attachment  in  Pennsylvania.  Continental 
Nat.  Bank  v.  Draper,  89  Pa.  St.  446;  Kline 
V.  O'Donnell,  1  Pa.  Dist.  741,  11  Pa.  Co.  Ct. 
38. 

15.  Coolev  V.  Abbey,  111  Ga.  439,  36  S.  E. 
786;  Hobbs  t\  Greenfield,  103  Ga.  1,  30  S.  E. 
257 ;  Dewey  v.  Eckert,  62  Hi.  218;  Archer  v. 
Strachan,  (Mich.  1901)  88  N.  W.  465. 

The  purpose  of  the  legislature  in  making 
fraudulent  transfer  of  property  a  ground  for 
attachment  was  to  afford  creditors  a  remedy 
effectual  against  debtors  who  may  be  disposed 
to  be  dishonest  without  requiring  such  cred- 
itors to  swear  to  a  fixed  state  of  facts.  Daw- 
ley  v.  Sherwin,  5  S.  D.  594,  59  N.  W.  1027. 

16.  The  fraudulent  receipt  of  property  is 
Jiot  a  ground  for  attachment.  Bangs  Milling 
Co.  V.  Burns,  152  Mo.  350,  53  S.  W.  923; 
Howland  v.  Marshall,  127  N.  C.  427,  37  S.  E. 
462. 

17.  Injury  to  the  particular  attaching  cred- 
itor by  reason  of  the  transfer  must  be  shown 
(Zeigler  v.  Cox,  63  111.  48;  Sheffield  v.  Gay, 
32  Tex.  225 )  ;  but  the  debtor  need  not  be 
insolvent  (Hoffman  v.  Henderson,  145  Ind. 
613,  44  N.  E.  629;  Flannagaji  v.  Donaldson, 
85  Ind.  517  ;  Rock  Island  Nat.  Bank  v.  Pow- 
ers, 134  Mo.  432,  34  S.  W.  869,  35  S.,W.  1132; 
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Elkhart  Bank  v.  Western  Lumber  Co.,  59  Mo. 
App.  317),  in  which  case,  however,  a  material 
portion  of  the  debtor's  property  must  be  shown 
to  have  passed  (Parrott  v.  Mayer,  31  Misc. 
(N.  Y.)  50,  64  N.  Y.  Suppl.  649).  See  also 
Keith  V.  McDonald,  31  111.  App.  17,  where 
the  court  held  that  besides  actual  fraudulent 
intention  the  effect  of  the  transfer  must  be 
to  hinder  and  delay  creditors. 

18.  Necessity  of  transfer. —  The  hindering 
and  delaying  of  the  creditor  in  the  collection 
of  his  debt  must,  to  authorize  or  uphold  an 
attachment,  be  in  some  manner  connected 
with  the  disposition  or  transfer  of  the  debtor's 
property  (Hosea  v.  McClure,  42  Kan.  403,  22 
Pac.  317;  Brown  i;.  Morris,  10  S.  C.  467): 
and  it  is  not  sufficient  that  the  conveyance 
would  be  voidable  in  equity,  but  it  must  be 
utterly  void  as  to  creditors  so  as  to  create  a 
resulting  trust  in  their  favor,  and  to  consti- 
tute the  grantee  in  the  deed  a  trustee  for 
their  benefit  (Forster  v.  MuUanphy  Planing 
Mill  Co.,  16  Mo.  App.  150). 

19.  McMorran  v.  Moore,  113  Mich.  101,  71 
N.  W.  505. 

Confession  of  judgment  by  a  debtor  is 
usually  regarded  as  a  voluntary  transfer. 
Field  v.  Liverman,  17  Mo.  218;  Rubinsky  v. 
Ullman,  4  Pa.  Dist.  126 ;  Simon  v.  Johnson, 
7  Kulp  (Pa.)  166;  Terry  v.  Knoll,  3  Kulp 
(Pa.)  272;  Ditchburn  V.  Jermyn,  etc..  Co- 
operative Assoc.,  13  Pa.  Co.  Ct.  1;  Johnson 
V.  Heidenheim.er,  65  Tex.  263. 

Giving  a  judgment  note  has  been  held  to  be 
a  conveyance  of  property.  Ross  v.  Roth,  13 
Pa.  Co.  Ct.  14.  But  see  Lennig  v.  Senior,  21 
Wkly.  Notes  Cas.  (Pa.)  379,  where  the  court 
said  that  technically  it  was  not  defendant 
who  was  disposing  of  his  property  by  con- 
fessing a  judgment,  but  it  was  the  law  which 
was  disposing  of  it  for  him. 

20.  Division  of  firm  property  by  partners 
among  themselves  is  a  sufficient  conveyance 
to  justify  attachment  if  done  with  a  fraudu- 
lent intent  ( Cox  v.  Peoria  Mfg.  Co.,  42  Nebr. 
660,  60  N.  W.  933)  ;  and  the  withdrawal  of 
partnership  property  for  his  own  use  by  the 
manager  of  the  partnership  has  been  held  a 
fraudulent  disposition  of  it  (Winner  v. 
Kuehn,  97  Wis.  394,  72  N.  W.  227 ) . 

Hazarding  money  or  credit  in  speculation 
is  not  a  sufficient  conveyance  of  propeity  to 
justify  an  attachment.  Chicago  Union  Nat. 
Bank  v.  Mead  Mercantile  Co.,"  151  Mo.  149, 
52  S.  W.  196. 

Mere  deposit  of  property  by  the  debtor  for 
safe-keeping  is  not  sufficient  transfer.  Coul- 
dren      Caughey,  29  Wis.  317. 

Securing  goods  on  credit  for  one  firm  and 
selling  by  another. —  WIumc  a  purcliaser  se- 
cured goods  on  credit,  by  ro]^resonting  that 
he  was  "  behind  "  certain  iirnis.  and  the  goods 
when  shipped  were  received  and  ])laced  on 
sale  by  other  firms,  this  was  held  to  be  a 
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ant of  a  material  portion of  his  own  property^  either  under  an  apparently 
absolute  conveyance  or  by  way  of  mortgage.^^  The  conveyance  must  be  made 
after  plaintiff  s  claim  was  in  existence,^^  but  how  shortly  before  the  beginning  of 
the  attachment  suit  is  not  definitely  settled.^^ 

3.  Intent,  Motive,  or  Purpose  —  a.  Generally.    As  a  general  rule  fraud  in  law 


transfer  of  the  goods  justifying  an  attach- 
ment by  the  creditor.  Kirkendall  v.  Shorey, 
28  Nebr.  631,  44  N.  W.  992. 

21.  Transfer  by  one  partner  is  not  suffi- 
cient where  the  alleged  ground  is  a  transfer 
by  the  firm.  Albuquerque  First  Nat.  Bank 
v.  Lesser,  9  N.  M.  604,  58  Pac.  345. 

22.  A  transfer  of  all  the  debtor's  property 
need  not  be  shown.  Johnson  v.  Laughlin,  7 
Kan.  359 ;  Dixon  Nat.  Bank  v.  Western  Lum- 
ber Co.,  68  Mo.  App,  81;  Wildman  n.  Van 
Gelder,  60  Hun  (N.  1.)  443,  14  N.  Y.  Suppl. 
914,  39  N.  Y.  St.  162,  21  N.  Y.  Civ.  Proc. 
143;  Weiller  v.  Schreiber,  63  How.  Pr. 
(N.  Y.)  491. 

23.  Title  in  the  debtor  of  the  property 
transferred  is  essential.  Empire  Warehouse 
Co.  V.  Mallett,  84  Hun  (N.  Y.)  561,  32  N.  Y. 
Suppl.  861,  66  N.  Y.  St.  313;  Troy  Cent.  Nat. 
Bank  v.  Ft.  Ann  Woolen  Co.,  24  N.  Y.  Suppl. 
640;  Allen  v.  Herschorn,  9  Abb.  Pr.  N.  S. 
(N.  Y.)  80;  German  Bank  V.  Dash,  60  How. 
Pr.  (N.  Y.)  124. 

.  Pledged  property. —  In  German  Bank  f. 
Meyer,  55  Hun  (N.  Y.)  86,  8  N.  Y.  Suppl. 
205*^,  30  N.  Y.  St.  278,  defendant  transferred 
property  which  he  had  pledged  to  another  by 
depositing  warehouse  receipts,  and  the  court 
held  that  he  had  sufficient  title  to  make  a 
transfer  of  the  property  as  his  own.  To  same 
effect  see  Bank  of  Commerce  v.  Payne,  86 
Ky.  446,  10  Ky.  L.  Rep.  43,  8  S.  W.  856. 

An  executor  who  has  left  the  state  may  be 
sued  and  his  property  attached  on  the  ground 
that  he  has  wrongfully  and  unlawfully  dis- 
posed of  and  converted  the  property  of  the 
estate.  Van  Camp  v.  Searle,  147  N.  Y.  150, 
41  N.  E.  427,  70  N.  Y.  St.  878  {.affirming  79 
Hun  (N.  Y.)  134,  29  N.  Y.  Suppl.  757,  61 
N.  Y.  St.  349,  24  N.  Y.  Civ.  Proc.  16]. 

24.  An  assignment  for  the  benefit  of  cred- 
itors is  a  sufficient  conveyance  (Louisville 
Banking  Co.  v.  Ether idge  Mfg.  Co.,  19  Ky.  L. 
Rep.  908,  43  S.  W.  169;  Dawson  v.  Coffey, 
12  Oreg.  513,  8  Pac.  838)  ;  but  an  assignment 
inoperative  for  want  of  authority  in  the  per- 
son executing  it  is  not  a  transfer  justifying 
an  attachment  (Bull  v.  Harris,  18  B.  Mon. 
(Ky.)  195). 

A  mortgage  by  a  debtor  on  his  stock  of 
goods  which,  after  condition  broken,  divests 
him  of  the  title  and  vests  it  in  the  mortgagees 
is  such  a  transfer  of  his  property  as  author- 
izes attachment.  Tabb,  etc..  Hardware  Co.  V. 
Gelzer,  43  S.  C.  342,  21  S.  E.  261.  The  mort- 
gage alleged  to  be  the  transfer  must  have 
taken  effect  (McCrosky  v.  Leach,  63  111.  61: 
Farmers'  Nat.  Bank  v.  Eason,  13  Ky.  L.  Rep. 
496;  Pierce  'G.  White,  10  Ohio  Dec.  (Reprint) 
552,  22  Cine.  L.  Bui.  98 )  ;  but  it  need  not 
be  a  valid  instrument  (Kingman  First  Nat. 
Bank  v.  Gerson,  50  Kan.  589,  32  Pac.  908 ; 
Leser  v.  Glaser,  32  Kan.  546,  4  Pac.  1026). 
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See  also  Joseph  Bowling  Co.  '0,  Colvin,  49 
La.  Ann.  1340,  22  So.  374,  where  the  court 
held  that  the  confession  of  judgments  by  an 
insolvent  debtor  in  favor  of  some  creditors^ 
which  were  docketed  and  created  a  lien  on 
his  property,  and  the  refusing  of  the  same 
to  others,  constituted  a  conveyance  by  way 
of  mortgage  and  justified  an  attachment. 

25.  Hobbs  V.  Greenfield,  103  Ga.  1,  30  S.  E. 
257;  Prunk  v.  Williams,  28  Ind.  523;  Bauer 
Grocery  Co.  i\  Smith,  74  Mo.  App.  419;  Tre- 
bilcock  f  .  Big  Missouri  ^  in.  Co.,  9  S.  D.  206, 
68  N.  W.  330.  But  an  admittedly  fraudulent 
transfer  need  not  be  shown  by  plaintiff  to 
have  been  made  prior  to  suing  out  the  attach- 
ment; that  will  be  presumed  in  his  favor. 
Nebraska  Moline  Plow  Co.  v.  i^'uehring,  52 
Nebr.  541,  72  N.  W.  1003. 

Acceptance  of  new  notes  in  settlement  of 
an  open  account  is  a  creation  of  a  new  debt, 
and  a  fraudulent  transfer  made  prior  thereto 
affords  no  ground  for  attachment.  Hershfield 
V.  Lowenthal,  35  Kan.  407,  11  Pac.  173. 

A  previous  transfer  would  only  be  sufficient 
where  the  debtor  intended  at  the  time  thereof 
to  contract  the  particular  debt  and  defraud 
the  creditor  (Bergson  v.  Dunham,  (Tex.  Civ. 
App.  1897)  40  S.  W.  17)  ;  and  so  in  a  case 
where  a  mortgage  was  put  on  record  a,  year 
before  the  debt  was  contracted  and  there  was 
no  concealment  or  misrepresentation  no 
ground  for  attachment  existed  (Allen  v.  Fu- 
get,  42  Kan.  672,  22  Pac.  725).  A  previous 
transfer  that  was  concealed  might  be  a 
ground  for  attachment  upon  the  ground  of 
fraud  in  incurring  the  liability.  See  supra,. 
V,  G. 

26.  Two  years  is  the  period  fixed  in  Illinois 
by  statute  during  which  an  attachment  may 
be  brought  for  the  fraudulent  transfer.  Nel- 
son V.  Leiter,  190  111.  4A,  60  N.  E.  851,  83 
Am.  St.  Rep.  142  [affirming  93  111.  App.  176]  ; 
Hanf ord  v.  Richart,  66  111.  App.  443 ;  Strauss 
Bros.  Co.  V.  White,  61  111.  App.  171.  In  Allen 
V.  Herschorn,  9  Abb.  Pr.  N.  S.  (N.  Y.)  80, 
an  attachment  on  the  ground  of  a  fraudulent 
conveyance  made  nearly  four  years  previously 
was  not  allowed  because  the  creditor  did  not 
shoAV  a  satisfactory  reason  for  his  delay;  and 
in  Loveland  v.  Kearney,  14  Colo.  App.  463,  60 
Pac.  584,  a  delay  of  eight  years  in  making  the 
attachment  suit  was  held  to  bar  the  ground 
for  attachment. 

Continuing  fraud. —  A  conveyance  to  trus- 
tees on  a  secret  trust  is  a  continuing  fraud 
and  will  afford  a  ground  for  attachment  in  an 
action  based  on  debts  contracted  subsequent 
to  the  transfer.  Bostwick  v.  Blake,  145  111. 
85,  34  N.  E.  38. 

Rescinding  a  fraudulent  sale  has  been  held 
not  to  defeat  a  creditor's  right  to  attach. 
Smith-McCord  Dry-Goods  Co.  v.  Perry,  (In- 
dian Terr.  1900)  54  S.  W.  812. 
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or  constructive  fraud  in  making  the  conveyance  is  not  sufficient  to  consti- 
tute tlie  same  a  fraudulent  transfer  and  the  debtor  must  be  actuated  by  actual 
fraudulent  purpose  or  intent,^  but  the  motive  or  ulterior  purpose  of  the 
debtor  is  immaterial ;  and  the  rule  can  be  invoked  that  a  person  is  pre- 
sumed to  intend  the  necessary  and  natural  consequences  of  his  voluntary  acts.^^ 


27.  Alabama. —  Scliloss  v.  Rovelsky,  107 
Ala.  596,  18  So.  71. 

///(■/iois.— Nelson  r.  Leiter,  190  111.  414,  60 
N.  E.  851,  83  Am.  St.  Rep.  142  \_aprming  93 
111.  App.  176] ;  Weare  Commission  Co.  v. 
Druley,  156  111.  25,  41  N.  E.  48,  30  L.  K.  A. 
465  [aprming  54  111.  App.  391]  ;  Hargadine- 
McKittrick  Dry  Goods  Co.  v.  Belt,  74  111.  App. 
581;  Hanford  v.  Richart,  66  111.  App.  443; 
Singer  v.  Lidwinosky,  36  111.  App.  343 ;  Demp- 
sey  V.  Bowen,  25  111.  App.  192;  Princeton 
First  Nat.  Bank  v.  Kurtz,  22  111.  App.  213; 
Shove  V.  Farwell,  9  111.  App.  256. 

Kentucky. — Warner  v.  Everett,  7  B.  Mon. 
(Kv.)  262;  Bridgeford  v.  Kentucky  Glass 
Works  Co.,  14  Ky.  L.  Rep.  144.  But  see 
Locke  v..  Boles,  14  Ky.  L.  Rep.  573,  where  it 
was  held  that,  in  an  attachment  to  enforce  a 
specific  lien,  actual  fraudulent  intent  need  not 
be  proved. 

Louisiana. —  Ferguson  v.  Chastant,  35 
La.  Ann.  339;  Lefevre  v.  Landry,  24  La.  Ann. 
82. 

Michigan. —  McMorran  v.  Moore,  113  Mich. 
101,  71  N.  W.  505;  Ionia  l^  irst  Nat.  Bank  v. 
Steele,  81  Mich.  93,  45  N.  W.  579. 

Nebraska. —  Steele  v.  Dodd,  14  Nebr.  496, 
16  N.  W.  909. 

Neio  Jersey. —  Kipp  v.  Salyer,  64  N.  J.  L. 
160,  44  Atl.  843. 

New  York. — Wildman  v.  Van  Gelder,  60 
Hun  (N.  Y.)  443,  14  N.  Y.  Suppl.  914,  39 
N.  Y.  St.  162,  21  N.  Y.  Civ.  Proc.  143;  An- 
drews V.  Schwartz,  55  How.  Pr.  (N.  Y.)  190. 
See  also  Harding  v.  Elliott,  12  Misc.  (N.  Y.) 
521,  67  N.  Y.  St.  798,  33  N.  Y.  Suppl.  1095, 
where  the  court  held  that  a  transfer  by  the 
debtor  for  the  purpose  of  compelling  his  cred- 
itor, who  was  a  non-resident  of  New  York,  to 
enforce  his  claim  in  the  state  of  the  debtor's 
domicile  did  not  furnish  a  ground  for  at- 
tachment. 

Ohio. —  Heidenheimer  v.  Ogborn,  1  Disn. 
(Ohio)  351,  12  Ohio  Dec.  (Reprint)  665; 
Hoyman  v.  Beverstock,  8  Ohio  Cir.  Ct.  473; 
Union  Rolling  Mill  Co.  v.  Packard,  1  Ohio 
Cir.  Ct.  76,  1  Ohio  Cir.  Dec.  46;  McFarlan  v. 
Mills,  7  Ohio  Dec.  (Reprint)  706,  4  Cine  L. 
Bui.  1064;  Jefferson  Nat.  Bank  v.  Purcell,  6 
Ohio  Dec.  (Reprint)  936,  8  Am.  L.  Rec.  744; 
Chamberlain  Strong,  3  Ohio" Dec.  (Reprint) 
11,8,  3  Wkly.  L.  Gaz.  281;  Market  Nat.  Bank 
V.  Bethel,  1  Ohio  S.  &  C.  PI.  Dec.  233,  32 
Cine.  L.  Bui.  135. 

Pennsylvania. —  Dienelt  v.  Aronia  Fabric 
Co.,  2  Pa.  Co.  Ct.  208. 

South  Carolina. —  Bray  Clothing  Co.  v. 
Shealy,  53  S.  C.  12;  30  S.  E.  620. 
,  South  Dakota. —  German  Bank  v.  Folds,  9 
S.  I).  295,  08  N.  W.  747;  Park  /  .  Armstrong, 
9  S.  D.  269,  68  N.  W.  739;  Stur<jis  First  Nat. 
Bank  v.  McMillan,  9  S.  D.  227,  68  N.  W. 
537. 

Ttxas.—  Needham  Piano,  etc.,  Co.  V.  Hol- 


lingsworth,  (Tex.  Civ.  App.  1897)  40  S.  W. 
750. 

Washington. —  Holbrook  v.  Peters,  etc.,  Co., 
8  Wash.  344,  36  Pac.  256. 

United  States. —  Strauss  v.  Abrahams,  32 
Fed.  310  (construing  Missouri  statute)  ; 
Hills  V.  Stockwell,  etc.,  Furniture  Co.,  23  Fed. 
432  (construing  Michigan  statute)  ;  La  Belle 
Iron  Works  v.  Hill,  22  Fed.  195  (construing 
Missouri  statute ) . 

Contra,  Joseph  v.  Levi,  58  Miss.  843 ;  Potter 
V.  McDowell,  31  Mo.  62;  Reed  v.  Peiletier,  28 
Mo.  173;  Dunham-Buckley  v.  Halberg,  69 
Mo.  App.  509;  Glacier  v.  Walker,  69  Mo.  App. 
288;  Gens  v.  Hargadine,  56  Mo.  App.  245; 
Farmers,  etc.,  Bank  v.  Price,  41  Mo.  App.  291 ; 
Douglass  V.  Cissna,  17  Mo.  App.  44.  But  see 
Spencer  v.  Deagle,  34  Mo.  455 ;  Barry  County 
Bank  v.  Russey,  74  Mo.  App.  651. 

There  is  sufficient  fraudulent  intent  where 
the  debtor  intends  to  delay  his  creditors 
(Sherrill  v.  Bench,  37  Ark.  560;  Curran  v. 
Rothschild,  14  Colo.  App.  497,  60  Pac.  1111; 
Gray  v.  Neill,  86  Ga.  188,  12  S.  E.  362;  Kellog 
V.  Richardson,  19  Fed.  70),  to  place  his  prop- 
erty so  that  one  creditor  cannot  attach  and 
get  all  (McBryan  v.  Trowbridge,  125  Mich. 
542,  84  N.  W.  1084;  Kingman  v.  Weiser,  48 
Nebr.  834,  67  N.  W.  941),  or  to  force  a  com- 
promise by  creditors  by  means  of  the  convey- 
ance (Collier  v.  Hanna,  71  Md.  253,  17  Atl. 
1017). 

28.  Farmers,  etc..  Bank  v.  Price,  41  Mo. 
App.  291;  Cooper  v.  Standley,  40  Mo.  App. 
138;  Douglass  v.  Cissna,  17  Mo.  App.  44; 
Victor  I'.  Henlein,  34  Hun  (N.  Y.)  562,  67 
How.  Pr.  (N.  Y.)  486.  See  also  McBryan  v. 
Trowbridge,  125  Mich.  542,  84  N.  W.  1084 
( where  an  intention  to  pay  the  claims  of  cred- 
itors with  prospective  profits  did  not  prevent 
an  attachment)  ;  Seckendorf  v.  Ketcham,  67 
How.  Pr.  (N.  Y.)  526  (where  the  court  held 
that  a  party  might  have  an  innocent  purpose 
in  so  far  as  the  moral  aspect  of  the  case  was 
concerned  and  jet  in  law  have  an  actual 
fraudulent  intent,  and  that  facts  leading  to 
the  inevitable  conclusion  that  defendant  in- 
tended to  place  property  out  of  the  reach  of 
his  creditors  were  sufficient  to  justify  an  at- 
tachment ) . 

Previous  consent  by  the  creditor  to  a  spe- 
cific sale  will  not  prevent  him  from  relying 
on  such  sale  as  a  ground  for  altachmeni  n  it 
is  made  with  a  fraudulent  intoni;  to  phue 
property  beyond  the  reach  of  creditors. 
Dingley  v.  Robinson,  5  Me.  127. 

29.  Winter  v.  Kirby,  68  Ark.  471,  60  S.  W. 
34;  Curran  r. 'Rothschild,  14  Colo.  App.  497, 
CO  Pac.  1111;  Cook  V.  Burnham,  3  Kan.  App. 
27,  44  Pac.  447:  Potter  r.  ^McDowell,  31  Mo. 
02;  Gens  Hargadine.  56  ^lo.  A]ip.  245.  Sec 
also  Conyne  r.  Jones,  51  111.  Aj^p.  17.  where  it 
was  held  tliat  a  transfer  by  an  insolvent  lur- 
nished  a  ground  for  attachment,  altlioiigh  he 
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On  the  other  hand  the  intention  of  the  transferee  who  receives  tlie  property  is 
of  course  immaterial.^ 

b.  Proof  of  Intent  —  (i)  In  Gjenebal.  To  prove  fraudulent  intent  the  acts 
and  declarations  of  the  alleged  fraudulent  transferrer^^  and  the  circumstances 
attendant  upon  the  transfer    may  be  shown. 


had  a  mistaken  belief  that  the  property  trans- 
ferred was  not  liable  for  his  debts. 

30.  Spear  v.  Joyce,  27  111.  App.  456;  Pet- 
tingill  V.  Drake,  14  111.  App.  424 ;  Barry 
County  Bank  v.  Russey,  74  Mo,  App.  651 ; 
Miller  v.  McNair,  65  Wis.  452,  27  N.  W.  333. 

31.  The  burden  of  proving  fraud  is  on  the 
person  who  asserts  it  (Hasie  v.  Connor,  53 
Kan.  713,  37  Pac.  128;  Roach  v.  Brannon,  57 
Miss.  490;  Noyes  v.  Cunningham,  51  Mo.  App. 
194;  Strauss  v.  Abrahams,  32  Fed.  310)  ;  but 
conclusive  proof  of  intention  is  not  required 
(White  V.  Leszynsky,  14  Cal.  165). 

The  question  is  one  of  fact  and  its  decision 
should  be  left  to  the  jiiry.  Hargadine-Mc- 
Kittrick  Dry  Goods  Co.  v.  Belt,  74  111.  App. 
581 ;  Roach  v.  Brannon,  57  Miss.  490.  But 
see  Swofford  Bros.  Dry-Goods  Co.  v.  Zeigler, 
2  Kan.  App.  296,  42  Pac.  592  (where  it  was 
held  that  defendant's  intent  in  making  the 
transfer  was  a  mixed  question  of  law  and  fact 
to  be  decided  by  the  trial  judge)  ;  McQuade 
■V.  Williams,  101  Tenn.  334,  47  S.  W.  427 
(where  the  court  held  that  a  finding  of  a 
court  below  that  the  transfer  of  stock  was 
fraudulent  was  a  finding  of  fact  and  con- 
clusive ) . 

32.  Roddey  v.  Erwin,  31  S.  C.  36,  46,  9 
S.  E.  729,  where  the  court  said:  "  Fraudulent 
intent  is  not  a  physical  entity  which  can  be 
seen  and  felt,  but  a  condition  of  the  mind 
beyond  the  reach  of  the  senses  —  usually  kept 
secret  —  not  very  likely  to  be  confessed,  and 
therefore  can  only  be  proved  by  unguarded 
expressions,  conduct,  and  circumstances  gen- 
erally." 

Acts  and  declarations  before  or  at  the  time 

of  an  alleged  fraudulent  sale  are  admissible. 
Buckingham  v.  Tyler,  74  Mich.  101,  41  N.  W^ 
868;  Angell  v.  Pickard,  61  Mich.  561,  28 
N.  W.  680;  Cooney  v.  Whitfield,  41  How.  Pr. 
(N.  Y.)  6. 

Acts  and  declarations  subsequent  to  the 

fraudulent  disposition  are  also  admissible 
(McMorran  v.  Moore,  113  Mich.  101,  71  N.  W. 
505;  Minck  v.  Levey,  17  Misc.  (N.  Y.)  315, 
40  N.  Y.  Suppl.  348 ;  Wilson  v.  Eifler,  7  Coldw. 
(Tenn.)  31.  Contra,  Bumberger  v.  Gerson, 
24  Fed.  257.  See  also  Lewis  v.  Rice,  61  Mich. 
97,  27  N.  W.  867,  where  the  court  held  that 
in  the  collateral  proceeding  the  declarations 
of  an  alleged  fraudulent  vendor  were  not  ad- 
missible in  derogation  of  the  rights  of  the 
vendee ) ,  and  may  be  sufficient  to  show  fraudu- 
lent intent  (Blake  v-.  Sherman,  12  Minn.  420). 
But  declarations  by  a  mortgagee,  to  whom 
an  alleged  fraudulent  mortgage  had  been 
made,  to  the  eff'eet  that  the  -mortgage  was 
fraudulent  are  not  sufficient  to  prove  an  in- 
tent to  defraud  on  the  debtor's  part  ( Salzberg 
V.  Mandelbaum,  89  Hun  (N.  Y.)  497,  35  N.  Y. 
Suppl.  1014,  70  N.  Y.  St.  763). 
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Account-books  of  defendant  cannot  be  used 
to  prove  intent  on  the  trial  of  an  issue  .  of 
fraudulent  conveyance  (Wolf stein  v.  Stein- 
harter,  10  Ky.  L.  Rep.  635),  but  are  compe-" 
tent  to  show  the  amount  of  indebtedness 
(Meridian  Fertilizer  factory  v.  Bush,  77  Miss. 
697,  27  So.  645)  ;  and  a  failure  to  keep  sys- 
tematic books  of  account  tends  to  show  fraud 
(Senour  Mfg.  Co.  v.  Clarke,  96  Wis.  469,  71 
N.  W.  883). 

An  assignment  previously  made  is  admis- 
sible as  bearing  on  the  question  of  intent. 
German  Bank  v.  Folds,  9  S.  D.  447,  69  N.  W. 
823. 

Failure  to  disclose  the  whereabouts  of  part 
of  his  property  does  not  show  fraudulent  in- 
tention in  defendant  when  the  property  was 
held  for  an  honest  purpose.  Iosco  County 
Sav.  Bank  v.  Barnes,  100  Mich.  1,  58  N.  W. 
606. 

False  or  contradictory  statements  tend  to 
show  fraudulent  intent  when  made  by  the 
debtor  (Hardie  Colvin,  43  La.  Ann.  851,  9 
So.  745;  Boyd  v.  Miller,  34  N.  Y.  Suppl.  1026, 
69  N.  Y.  St.  2;  Johnston  v.  Ferris,  14  Daly 
(N.  Y.)  302,  12  N.  Y.  St.  666;  Lewis  v. 
Bragg,  47  W.  Va.  707,  35  S.  E.  943)  or  by  his 
transferee  (Wessinger  v.  Mausur,  etc..  Imple- 
ment Co.,  75  Miss.  64,  21  So.  757)  ;  but  where 
it  is  charged  that  defendant's  money  was  used 
in  making  a  purchase,  the  failure  of  the  pur- 
chaser to  explain  how  he  obtained  the  pur- 
chase-money does  not  show  a  fraudulent 
transfer,  in  the  absence  of  all  evidence  to 
connect  the  debtor  with  the  transaction 
(Howard  v.  Carpenter,  13  Ky.  L.  Rep.  735). 

Withholding  of  a  mortgage  from  record  is 
also  competent  evidence.  Rabb  v.  White, 
(Tex.  Civ.  App.  1898)  45  S.  W.  850. 

It  is  competent  to  ask  defendant  at  the 
trial  Avhether  she  intended  by  a  conveyance  to 
put  her  property  beyond  the  reach  of  her  cred- 
itors (Pierce  v.  White,  10  Ohio  Dec.  (Re- 
print) 552,  22  Cine.  L.  Bui.  98),  and  to  ques- 
tion a  third  person  as  to  the  purpose  for 
which  he  looked  over  defendant's  property 
when  the  alleged  purpose  was  to  receive  it  by 
way  of  fraudulent  conveyance  ( Parker  v. 
Luce,  14  Mich.  9)  ;  but  a  question  asked  de- 
fendant's salesman  as  to  his  instructions  re- 
garding his  duties  was  held  irrelevant  and 
immaterial  (John  V.  Farwell  Co.  v.  McGraw, 
13  Colo.  App.  467,  59  Pac.  231). 

33.  McNeil,  etc.,  Co.  v.  Plows,  83  111.  App. 
186;  Seckendorf  v.  Ketcham,  67  How.  Pr. 
(N.  Y.)  526. 

Financial  condition  of  debtor. —  The  insol- 
vency of  a  debtor  is  a  material  circumstance 
tending  to  prove  fraudulent  intent  (Adams  v. 
Kellogg,  63  Mich.  105,  29  N.  W.  679 ;  Parmer 
V.  Keith,  16  Nebr.  91,  20  N.  W.  103)  ;  but 
defendant's  rating  or  want  of  rating  with 
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(ii)  As  Affected  by  Mode  of  Tmansfer — (a)  Assignment.  A  general 
assiirnment  by  a  debtor  for  the  beneiit  of  creditors,  even  though  void,^^  does  not 
of  itself    jiistify  an  attachment  on  the  ground  of  fraudulent  conveyance.^^  The 


certain  commercial  agencies  is  properly  ex- 
cluded (Lowenstein  v.  Aaron,  69  Miss.  341, 
12  So.  269). 

Mere  decrease  in  the  debtor's  assets  will 
not  of  itself  justify  the  conclusion  that  he 
has  made  a  fraudulent  conveyance  (Thomp- 
son Dater,  57  Hun  (N.  Y.)  316,  10  N.  Y. 
Suppl.  613,  32  N.  Y.  St.  361;  Stamp  v. 
Herpich,  8  N.  Y.  St.  446)  unless  the  decrease 
is  sudden  and  to  a  very  considerable  amount 
(Tannenbaura  v.  Uottlieb,  14  N.  Y.  App.  Div. 
105,  43  N.  Y.  Suppl.  469;  Strauss  v.  Vogt,  4 
Misc.  (N.  Y.)  612,  25  N.  Y.  Suppl.  801,  54 
N.  Y.  St.  142;  Talcott  v.  Rosenberg,  8  Abb. 
Pr.  N.  S.  (N.  Y.)  287). 

A  fraudulent  intent  is  not  shown  by  de- 
fendant's previous  bad  record  (Hegwer  v. 
Kiff,  31  Kan.  440,  2  Pac.  553);  by  a  mere 
breach  of  contract  (Powers  V.  O'Brien,  44 
Mich.  317,  6  N.  W.  679);  by  the  fact  that 
one  partner  made  an  application  for  a  re- 
ceiver for  the  firm  at  an  unusual  hour  ( Wads- 
worth  V.  Laurie,  164  111.  42,  45  N.  E.  435 
[affirming  61  111.  App.  156]),  that  the  debtor 
purchased  worthless  mining  stock  (Thurber 
V.  Sexauer,  15  Nebr.  541,  19  N.  W.  493),  that 
he  included  debts  in  an  assignment  which  he 
had  not  disclosed  to  plaintiff  (Freeman  v. 
Campbell,  1  N.  Y.  St.  728),  that  he  made  a 
conveyance  within  sixty  days  prior  to  assign- 
ment (Wachter  v.  Famachon,  62  Wis.  117, 
22  N.  W.  160),  or  that  he  sold  a  few  articles 
cheaply  in  a  new  store  to  attract  customers 
(Mack  V.  Jones,  31  Fed.  189.  Compare 
Wando  Phosphate  Co.  v.  Rosenberg,  31  S.  C. 
301,  9  S.  E.  969)  ;  by  the  mere  transfer 
of  property  by  debtor  (Winter  v.  Davis, 
48  La.  Ann.  260,  19  So.  263;  Troy  Cent. 
Nat.  Bank  v.  Ft.  Ann.  Woolen  Co.,  27  N.  Y. 
Suppl.  1114,  57  N.  Y.  St.  316  [affirming  24 
•N.  Y.  Suppl.  640]  ;  Union  Rolling  Mill  Co.  v. 
Packard,  1  Ohio  Cir.  Ct.  76,  1  Ouio  Cir.  Dec. 
46;  Beitman  v.  MacKenzie,  9  Ohio  Dec.  (Re- 
print) 241,  11  Cine.  L.  Bui.  272),  particularly 
where  the  debt  sued  for  is  very  ancient  (Kipp 
V.  Salyer,  64  N.  J.  L.  160,  44  Atl.  843)  ;  by 
depositing  money  as  security  with  the  obligor 
on  a  bail-bond  (Howland  v.  Marshall,  127 
N.  C.  427,  37  S.  E.  462)  :  or  by  the  facts  in 
Alexander  v.  Dulaney,  (Miss.  1894)  1'6  So. 
203;  Reed  v.  Bagley,  24  Nebr.  332,  38  N.  W. 
827;  Walters  v.  Brown,  (T^nn.  Ch.  1898)  46 
S.  W.  777 ;  Hunt  r.  Kellum,  59  Tex.  535. 

There  was  sufficient  evidence  of  fraud  in 
tlio  following  cases: 

Arkansas. —  Shiblev,  etc..  Grocery  Co.  V. 
gnson,  60  Ark.  160,  29  S.  W.  275. 

Nebraska. —  Morse  v.  Stemrod,  29  Nebr. 
108,  46  N.  W.  922. 

New  Yor^:.— Wildman  v.  Van  Gelder,  60 
Hun  (N.  Y.)  443,  14  N.  Y.  Suppl.  914,  39 
N.  Y.  St.  162,  21  N.  Y.  Civ.  Proc.  143;  Levy 
r.  Goldstein,  18  Misc.  (N.  Y.)  639,  43  N.  Y. 
Suppl.  774;  Jaeger  v.  Arnstein,  1  N.  Y.  St. 


621;  Weiller  v.'  Schreiber,  63  How.  Pr. 
(N.  Y.)  491. 

Pennsylvania. —  Fisher  v.  Fisher,  2  Woodw. 
(Pa.)  321. 

United  States. —  Senter  v.  Mitchell,  5  Mc- 
Crary  (U.  S.)  147,  16  Fed.  206. 

34.  Harris  v.  Capell,  28  Kan.  117;  Milli- 
ken  V.  Dart,  26  Hun  (N.  Y.)  24;  Friend  v. 
Michaelis,  15  Abb.  N.  Cas.  (N.  Y.)  354; 
Coulee  Lumber  Co.  v.  Ripon  Lumber,  etc., 
Co.,  66  Wis.  481,  28  N.  W.  285. 

The  validity  of  an  assignment  for  the  bene- 
fit of  creditors  is  immaterial  in  determining 
whether  it  affords  a  ground  for  attachment 
as  a  fraudulent  conveyance  (McPike  r.  At- 
well,  34  Kan.  142,  8  Pac.  118;  German  Bank 
V.  Folds,  9  S.  D.  295,  68  N.  W.  747),  and  an 
assignment  may  furnish  a  ground  for  at- 
tachment, even  though  valid  on  its  face 
(Skinner  v.  Oettinger,  14  Abb.  Pr.  (N.  Y.) 
109)  or  though  it  passes  a  valid  title  to  the 
trustee  in  favor  of  some  of  the  creditors 
secured  (Enders  v.  Richards,  33  Mo.  598; 
Stewart  r.  Cabanne,  16  Mo.  App.  517;  Wil- 
son V.  Eifler,  7  Coldw.  (Tenn.)  31). 

35.  It  is  not  rendered  fraudulent  by  the 
additional  circumstance  that  it  was  at- 
tempted therein  to  create  an  invalid  prefer- 
ence (Cooper  V.  Clark,  44  Kan.  358,  24  Pac. 
422;  McPike  v.  Atwell,  34  Kan.  142,  8  Pac. 
118;  Rose  i\  Renton,  13  N.  Y.  Suppl.  592, 
37  N.  Y.  St.  683)  ;  that  a  valid  preference 
in  favor  of  a  bona  fide    crieditor    is  made 

(Achelis  'V.  Kalman,  60  How.  Pr.  (N.  Y. ) 
491)  ;  that  the  assignee  is  authorized  to  sell 
on  credit  (C.  J.  L.  Meyer,  etc.,  Co.  r.  Black, 
4  N.  M.  190,  16  Pac.  620)  ;  or  by  reason  of 
an  omission  to  annex  a  schedule  of  liabilities 

(Cooper  V.  Clark,  44  Kan.  358,  24  Pac.  422. 
Contra,  Powers  v.  Goins,  (Tenn.  Ch.  1895) 
35  S.  W.  902 ) . 

A  delay  of  trustees  to  procure  bonds  for 
two  weeks  after  a  deed  of  trust  was  filed  does 
not  show  that  the  assignor  had  a  fraudulent 
intent.  Palmer  v.  Hughes,  84  Md.  652,  36 
Atl.  431. 

36.  Alabama. —  Thorington  .r.  Gould,  59 
Ala.  461. 

Colorado. —  Hunter  v.  Ferguson,  3  Colo. 
App.  287,  33  Pac.  82. 

Dakota. —  Straw  v.  Jenks,  6  Dak.  414,  43 
N.  W.  941. 

Maryland. —  Pitts  Agricultural  Works  V. 
Smelser,  87  Md.  493,  40  Atl.  56. 

Missouri. —  Douglass  v.  Cissna,  17  Mo.  App. 
44. 

New  York.— Vietor  r.  Kayton,  48  Hun 
(N.  Y.)  620,  2  N.  Y.  Suppl.  42,  16  N.  Y.  St. 
1000;  Grosvenor  v.  Sickle,  2  N.  Y.  Suppl.  40; 
Fleitmann  r.  Sickle,  13  N.  Y.  St.  399:  Wil- 
merding  r.  Cunningham,  65  How.  Pr.  (N.  Y.) 
344:  IVIillor  r.  Brinkorhoff,  4  Den.  (N.  Y.) 
118,  47  Am.  Dec.  242.  Contra,  under  a  stat- 
ute prohibiting  such  assignments.  Bicknell 
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assignment  is  fraudulent,  however,  if  it  reserves  benefits  to  the  assignor,^^  inchides 
fictitious  claims,^^  or  allows  the  assignor  to  retain  possession  of  the  assigned  prop- 
ertj,^^  but  a  creditor  accepting  benefits  under  the  assignment  cannot  avail  himself 
of  it  as  a  ground  for  attachment.^'^ 

(b)  Mortgage.  Although  the  execution  of  a  mortgage  is  not  in  itself  suffi- 
cient to  satisfy  the  statute  as  a  ground  for  attachment,^^  one  very  much  in  excess 
of  the  amount  secured  is  usually  fraudulent,'^  and  to  permit  a  mortgagor  to 
retain  possession  of  the  mortgaged  ^property  and  sell  it  tends  to  show  such  bad 
faith  and  fraud  as  will  sustain  an  attachment/^ 


V.  Speir,  18  N.  Y.  Suppl.  590,  45  N.  Y.  St. 
651. 

Pennsylvania. —  McCallum  r.  Hadder,  2 
Wkly.  Notes  Cas.  (Pa.)  185. 

Wyoming. — Wearne  v.  France,  3  Wyo.  273, 
21  Pac.  703. 

United  States. —  La  Belle  Iron  Works  v. 
Hil],  22  Fed.  195,  construing  Missouri  stat- 
ute. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  109. 

A  fortiori  an  assignment  to  a  receiver  ap- 
pointed by  a  court  is  not  a  fraudulent  con- 
veyance.   Wells  V.  Sandford,  85  111.  100. 

A  threat  by  a  debtor  to  assign  for  the  bene- 
fit of  creditors  has  been  held  not  to  be  a 
fraudulent  disposition  of  property,  although 
it  was  followed  by  an  assignment.  Dickin- 
son i;.  Benham,  12  Abb.  Pr.  (N.  Y.)  158,  20 
How.  Pr.  (N.  Y.)  343. 

37.  Whedbee  v.  Stewart,  40  Md.  414. 

A  partnership  assignment  which  reserves 
benefits  to  individual  partners  furnishes  a 
ground  for  attachment  (Kyhiner  v.  Ruegger, 
19  111.  App.  156)  ;  but  failure  to  specify  the 
order  of  priorities  in  an  assignment  by  a  linn 
does  not  have  a  like  effeoit  because  it  is  ob- 
ligatory on  the  assignee  to  make  a  proper  and 
legal  distribution  of  the  assets  (Friend  v. 
Michaelis,  15  Abb.  N.  Cas.  (N.  Y.)  354). 

38.  Bickham  v.  Lake,  51  Fed.  892, 

An  honest  mistake  which  caused  an  accom- 
modation note  to  be  included  among  the  in- 
debtedness did  not  justify  an  attachment. 
Chicago  Union  Nat.  Bank  v.  Mead  Mercantile 
Co.,  151  Mo.  149,  52  S.  W.  196. 

Agreements  contrary  to  public  policy, 
sound  morals,  or  statute,  if  contained  in  an 
assignment,  may  make  it  a  ground  for  attach- 
ment.   Leitensdorfer  v.  Webb,  1  N.  M.  34. 

39.  Kobinson  v.  W^orley,  19  Ky.  L.  Rep. 
791,  42  S.  W.  95;  Roy  v.  Union  Mercantile 
Co.,  3  Wyo.  417,  26  Pac.  996. 

40.  Richards  v.  Wliite,  7  Minn.  345. 

Waiver. —  A  creditor  by  accepting  a  posi- 
tion as  assignee  jointly  with  others,  and  by 
consenting  to  the  elimination  of  the  fraudu- 
lent part  of  an  assignment,  thereby  waives  a 
ground  for  attachment  which  the  assignment 
would  otherwise  have  afforded  him.  Ryhiner 
V.  Ruegger,  19  111.  App.  156.  But  no  waiver 
is  established  by  showing  that  the  creditor 
sold  goods  to  his  debtor  subsequent  to  the 
fraudulent  transfer  (Ryan  Drug  Co.  v. 
Hvambsahl,  89  Wis.  61,  61  N.  W.  299),  or 
by  the  creditor's  acceptance  of  unsecured 
notes  which  were  given  under  false  repre- 
sentations (Johnston  v.  Ferris,  14  Dfily 
(N.  Y.)  302,  12  N.  Y.  St.  666). 

[V,  H,  3,  b,  (II),  (a)] 


41.  A  mortgage  is  not  fraudulent  by  rea- 
son of  the  fact  that  the  mortgage  note  bears 
usurious  interest  (Adler,  etc..  Clothing  Co. 
V.  Corl,  155  Mo.  149,  55  S.  W.  1017),  or  be- 
cause the  mortgage  secures  an  accommodation 
indorser  (Godbe-Pitts  Drug  Co.  v.  Allen,  8 
Utah  117,  29  Pac.  881),  or  is  made  void  by 
statute  as  to  plaintiff's  claim  (Lord  v.  Wirt, 
96  Mich.  415,  56  N.  W.  7). 

A  conveyance  absolute  on  its  face,  but 
really  given  as  security,  is  not  fraudulent  be- 
cause it  fails  to  show  that  it  is  a  mortgage. 
Rigney  v.  Tallmadge,  17  How.  Pr.  (N.  Y.) 
556. 

42.  Ivy  V.  Caston,  21  S.  C.  583. 

43.  Disproportion  between  value  of  secu- 
rity and  amount  secured  does  not  have  the 
same  effect.  Dayton  Spice-Mills  Co.  v.  Sloan, 
49  Nebr.  622,  68  N.  W.  1040;  Smith  v.  Boyer, 
35  Nebr.  46,  52  N.  W.  581  [reversing  on  re- 
hearing 29  Nebr.  76,  45  N.  W.  265,^26  Am. 
St.  Rep.  373]  ;  Grimes  v.  Farrington,  19  Nebr. 
44,  26  N.  W.  618. 

44.  Marbourg  v.  Lewis  Cook  Mfg.  Co.,  32 
Kan.  629,  5  Pac.  181;  Taylor  v.  Kuhuke,  26 
Kan.  132;  King  v.  Hubbell,  42  Mich.  597,  4 
N.  W.  440;  Tabb,  etc..  Hardware  Co.  v.  Gel- 
zer,  43  S.  C.  342,  21  S.  E.  261 ;  Rice  v.  Mor- 
ner,  64  Wis.  599,  25  N.  W.  668.  See  also 
Iosco  County  Sav.  Bank  v.  Barnes,  100  Mich. 
1,  58  N.  W.  606,  where  it  was  held  that  the 
failure  of  the  mortgagee  to  advance  the  whole 
amount  of  the  mortgage  bond  did  not  make 
the  mortgage  fraudulent  when  it  was  in- 
tended that  he  should  do  so  ultimately. 

45.  Florida. —  Eckman  v.  Munnerlyn,  32 
Fla.  367,  13  So.  922,  37  Am.  St.  Rep.  109. 

Kansas. —  Leser  v.  Glaser,  32  Kan.  546,  4 
Pac.  1026. 

Missouri. —  Sauer  v.  Behr,  49  Mo.  App.  86. 

Oklahoma. —  Ranney- Alton  Mercantile  Co. 
V.  Watson,  10  Okla.  675,  65  Pac.  98. 

Texas. —  Gallagher  v.  Goldfrank,  75  Tex. 
562,  12  S.  W.  964. 

Wisconsin. —  Anderson  v.  Patterson,  64 
Wis.  557,  25  N.  W.  541. 

United  States. —  Crooks  v.  Stuart,  2  Mc- 
Crary  (U.  S.)  13,  7  Fed.  800. 

Contra,  Cox  v.  Birmingham  Dry  Goods  Co., 
125  Ala.  320,  28  So.  456,  82  Am.  St.  Rep. 
238;  Rhode  v.  Matthai,  35  111.  App.  147; 
Meyer  v.  Gage,  65  Iowa  606,  22  N.  W.  892. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  107. 

A  fortiori  a  secret  agreement  allowing  the 
mortgagor  to  sell  the  property  would  consti- 
tute the  mortgage  a  fraudulent  conveyance. 
Cole  Mfg.  Co.  V.  Jenkins,  47  Mo.  App.  664. 
Compare  Leser  v.  Glaser,  32  Kan.  546,  4  Pac. 
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(c)  Sale.  Sales  of  goods  by  a  debtor  in  tbe  ordinary  course  of  trade  are  usu- 
ally not  fraudulent,*^  and  the  application  of  the  proceeds  to  pay  debts  rebuts  any 
inference  of  fraud.*"  A  fraudulent  disposition  of  the  proceeds,  however,  has  the 
opposite  effect,*^  as  does  a  marked  inadequacy  of  consideration      but  the  convey- 


1026,  where  it  was  suggested  that  the 
mortgagor  might  be  authorized  to  sell  the 
mortgaged  property  as  agent  or  trustee  of 
the  mortgagee. 

Filing  such  a  mortgage  for  record  might 
have  the  effect  of  disproving  fraud  (Lukens 
Iron,  etc.,  Co.  v.  Payne,  13  N".  Y.  App.  Div. 
11,  43  N.  Y.  Suppl.  376;  Ryan  Drug  Co.  v. 
Hvambsahl,  89  Wis.  61,  61  N.  W.  299)  ;  but 
failure  to  record  a  mortgage  would  not  jus- 
tify an  inference  against  defendant  when  it 
was  not  withheld  at  Lis  request  (Burruss  v. 
Trant,  88  Va.  980,  14  S.  E.  845). 

Mere  delay  in  taking  possession  by  mort- 
gagee is  not  of  itself  a  badge  of  fraud.  Ri- 
pon  Knitting  Works  v.  Johnson,  93  Mich.  129, 
53  N.  W.  17 ;  Pierce  v.  Johnson,  93  Mich.  125, 
53  N.  W.  16,  18  L.  E.  A.  486. 

Monthly  accounting  by  the  mortgagor  ac- 
cording to  provisions  in  the  mortgage  would 
not  prevent  the  inference  of  fraud.  Joseph 
v.  Levi,  58  Miss.  843. 

Mere  inferences  as  to  debtor's  insolvency 
drawn  mainly  from  the  fact  that  his  stock 
of  goods  is  reduced  are  insufficient  to  prove 
that  a  mortgage  made  by  him  was  fraudulent. 
-Bray  Clothing  Co.  v.  Shealy,  53  S.  C.  12,  30 
S.  E.  620. 

Release  of  a  fraudulent  mortgage  will  not 
prevent  an  attachment  where  the  mortgaged 
property  is  immediately  remortgaged  to  other 
parties.  Buford,  etc..  Implement  Co.  v.  Mc- 
Whorter,  41  Kan.  262,  21  Pac.  86. 

Effect  of  fraud  subsequent  to  making  mort- 
gage.—  Fraudulent  collusion  between  a  mort- 
gagor and  mortgagee  to  sell  mortgaged  prop- 
erty and  prevent  any  surplus  proceedings 
from  arising  constitutes  a  fraudulent  con- 
veyance authorizing  attachment  (Laflin  f. 
Central  Pub.  House,  52  111.  432 )  ;  and  mis- 
appropriation of  the  proceeds  of  mortgaged 
chattels  by  the  mortgagor  has  the  same  effect 
(Semmes  v.  Underwood,  64  Ark.  415,  42 
S.  W.  1069)  ;  but  the  contrary  is  true  of  a 
sale  of  mortgaged  property  by  a  mortgagor 
without  the  mortgagee's  knowledge  or  con- 
sent (Hopkins  v.  Hastings,  21  Mo.  App.  263). 

46.  Louisiana. —  New  Iberia  State  Bank  v. 
Martin,  52  La.  Ann.  1628,  28  So.  130;  Hern- 
sheim  v.  Levy,  32  La.  Ann.  340. 

Maryland. —  Smith  v.  Ea^ton,  54  Md.  138, 
39  Am.  Rep.  355. 

New  York. — Freeman  v.  Campbell,  1  N.  Y. 
St. '728. 

Ohio. —  Mulligan  v.  Ruggles,  3  Ohio  Dec. 
(Reprint)  311,  L.  &  Bank.  Bui.  311. 

Tc^as.— Willis  v.  Lowry,  66  Tex.  540,  2 
S.  W.  449. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  98. 

Sale  by  an  insolvent;  in  violation  of  the 
United  States  bankrupt  law  is  not  fraudu- 
lent.   Stanley  v.  Sutherland,  54  Ind.  339. 

Sale  of  mortgaged  property. — The  fact  that 


the  mortgagor  is  selling  the  mortgaged  stock 
of  goods  as  contemplated,  but  not  applying 
the  proceeds  to  the  debt,  does  not  authorize 
a  specific  attachment.  Schnabel  v.  Jacobs,  20 
Ky.  L.  Rep.  1596,  49  S.  W.  774;  Locke  v. 
Boles,  14  Ky.  L.  Rep.  573. 

Secret  sales  will  usually  justify  an  infer- 
ence of  fraud.  Harbour-Pitt  Shoe  Co.  v. 
Dixon,  22  Ky.  L.  Rep.  1169,  60  S.  W. 
186. 

Selling  goods  cheaply  in  the  regular  course 
of  trade  does  not  afford  a  ground  for  attach- 
ment (Wando  Phosphate  Co.  v.  Rosenberg, 
31  S.  C.  301,  9  S.  E.  969.  Compare  Mack 
V.  Jones,  31  Fed.  189),  even  though  the 
sale  is  accompanied  by  declarations  of  de- 
fendant that  he  is  going  to  beat  plaintiff  if 
he  can  (Thames  v.  Sharbrough,  (Miss.  1900) 
27  So.  834),  and  particularly  when  the  sales 
were  made  by  an  agent  without  the  princi- 
pal's authority  (Myers  v'.  Whiteheart,  24 
S.  C.  196).  See  also  Todd  v.  Kratz,  13 
Montg.  Co.  Rep.  (Pa.)  209,  where  the  court 
held  that  a  sale  of  property  was  not  fraudu- 
lent, although  made  after  a  conditional  offer 
to  apply  the  property  in  settlement  of  a  debt 
for  a  larger  amount  than  that  realized  from 
the  sale. 

Shipment  in  unusual  quantities  does  not 
alter  the  rule  (Shuler  v.  Birdsall,  etc.,  Mfg. 
Co.,  17  N.  Y.  App.  Div.  228,  45  N.  Y.  Suppl. 
725 ) ,  but  rapid  sales  of  stock  without  a  sat- 
isfactory account  of  the  proceeds  will  justify 
the  conclusion  of  fraud  (Reed  Bros.  Co.  v. 
Weeping  Water  First  Nat.  Bank,  46  Nebr. 
168,  64  N.  W.  701). 

47.  Kentucky. —  Peak  v.  Weller,  10  Ky.  L. 
Rep.  153. 

Louisiana. —  Poitevent,  etc..  Lumber  Co.  v. 
Standard  Planing  Mills,  etc.,  Co.,  49  La. 
Ann.  72,  21  So.  194. 

Michigan. —  Iosco  County  Sav.  Bank  v. 
Barnes,  100  Mich.  1,  58  N.  W.  606. 

Missouri. —  Estes  v.  Fry,  22  Mo.  App.  80; 
Knapp  V.  Joy,  9  Mo.  App.  47. 

Nebraska. —  Tenney  v.  Diss,  32  Nebr.  61,  48 
N.  W.  877. 

Pennsylvania. —  Wightman  v.  Henry,  1 
Wkly.  Notes  Cas.  (Pa.)  74. 

48.  Jordan  v.  White,  38  Mich.  253;  Whil- 
din  V.  Smith,  4  Wkly.  Notes  Cas.  (Pa.)  88.- 
Blum  V.  Davis,  56  Tex.  423. 

Refusal  to  apply  proceeds  to  satisfy  plain- 
tiff's claim,  accompanied  by  removal  of  de- 
fendant from  the  state,  justified  attachment 
on  the  ground  that  he  had  fraudulently  trans- 
ferred property.  Goodwell  r.  Minchow,  26 
La.  Ann.  621.  ' 

49.  Illiuois. — Conyne  v.  Jones,  51  111.  App. 
17. 

Kansas. —  Curtis  r.  Hoadley,  29  Kan.  566. 
Missouri. —  Nelson  Distilling  Co.  v.  Voss- 
meyer,  25  Mo.  App.  578. 
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ance  is  not  fraudulent  bj  reason  of  a  failure  to  make  delivery  sufficient  to  pass 
title  to  the  purchaser  as  against  the  creditor  of  the  seller.^^ 

(ill)  As  Affected  by  Person  of  Tbansferee — (a)  Creditor.  It  is  not 
a  fraudulent  transfer  justifying  attachment  for  a  debtor  to  prefer  a  creditor, 
whether  this  is  done  by  way  of  absolute  conveyance  of  property  in  liquidation  of 
the  debt,-'^^  by  confessing  a  judgment  in  the  creditor's  favor,^^  or  by  way  of  mort- 


Nehraska. — Robinson  Notion  Co.  v.  Ormsby, 
33  Nebr.  665,  50  N.  W.  952. 

Wisconsin. — Flanders  v.  McDonald,  39  Wis. 
288. 

Wyoming. —  Cheyenne  First  Nat.  Bank  v. 
Swan,  3  Wyo.  356.  23  Pac.  743. 

Compare  Seckendorf  v.  KetcJiam,  67  How. 
Pr.  (N.  Y. )  526  (where  the  court  said  that  a 
sale  without  valid  consideration  might  be 
bona  fide  so  that  an  attachment  issued 
thereon  would  be  vacated)  ;  Capehart  v.  Dow- 
erj,  10  W.  Va.  130  (holding  that  a  sale  of  a 
steamboat  at  a  large  discount  followed  by 
the  removal  of  the  proceeds  outside  the  state 
did  not  give  a  ground  for  attachment  as  being 
a  fraudulent  conveyance)  ;  Miami  Powder  Co. 
V.  Hotchkiss,  29  Fed.  767  (holding  that  prom- 
issory notes,  given  by  a  purchaser  of  doubt- 
ful solvency,  were  a  sufficient  consideration 
to  rebut  the  inference  that  a  sale  was  fraudu- 
lent). 

Conveyance  in  consideration  of  services  to 
b'e  rendered  in  the  future  may  be  fraudulent 
for  want  of  valuable  consideration.  Shella- 
barger  v.  Mottin,  47  Kan,  451,  28  Pac.  199, 
27  Am.  St.  Rep.  306;  Winfield  Nat.  Bank  v. 
Croco,  46  Kan.  629,  26  Pac.  942. 

Adequacy  of  consideration,  on  the  other 
hand,  will  not  always  prevent  a  sale  from  be- 
ing fraudulent.  McDonald  r.  Hoover,  142 
Mo.  484,  44  S.  W.  334;  Seckendorf  v.  Ket- 
eham,  67  How.  Pr.  (N.  Y.)  526.  But  see 
Heidenheimer  v.  Ogborn,  1  Disn.  (Ohio)  351j 
12  Ohio  Dec.  (Reprint)  665. 

50.  Schwabacker  v.  Rush,  81  Bl.  310;  Tay- 
lor V.  Smith,  17  B.  Mon.  (Ky.)  536;  Simmons 
Hardware  Co.  v.  Pfeil,  35  Mo.  App.  256. 
But  see  Reed  v.  Pelletier,  28  Mo.  173  (hold- 
ing that  an  agreement  that  the  seller  should 
remain  in  possession  and  continue  to  sell  in 
the  ordinary  course  of  business  constituted 
the  transfer  fraudulent  and  afforded  a  valid 
ground  for  attachment)  ;  Schumann  v.  Davis, 
14  N.  Y.  Suppl.  284,  38  N.  Y.  St.  191  (reach- 
ing the  same  conclusion  on  similar  facts 
where,  however,  the  parties  to  the  sale  were 
husband  and  wife ) . 

51.  "Unfair"  preferences. —  In  construing 
a  statute  which  made  an  "  unfair  "  preference 
to  creditors  a  ground  for  attachment,  it  was 
held  that  the  word  "  unfair  "  was  surplusage 
because  no  preference  can  be  unfair  which  is 
legal,  and  to  be  illegal  it  must  be  fraudulent. 
Fitzpatrick  v.  Flannagan,  106  U.  S.  648,  1 
S.  Ct.  369,  27  L.  ed.  211.  In  Louisiana  a 
similar  statute  has  been  held  not  to  make  all 
preferences  a  ground  for  attachment.  Seelig- 
son  V.  Rigmaiden,  37  La.  Ann.  722 ;  Lehman 
V.  McFarland,  35  La.  Ann.  624.  See  also  Ste- 
vens V.  Helpman,  29  La.  Ann.  635,  holding 
that  a  preference  by  a  debtor,  whose  conduct 
showed  that  he  had  been  deceiving  creditors 
and  attempting  to  evade  the  payment  of  his 

[V,  H,  3,  b,  (II),  (c)] 


debts,  was  unfair  and  justified  an  attach- 
ment. 

An  agreement  to  prefer  a  creditor  by  a  pur-, 
chaser  of  goods  on  credit  is  not  fraudulent 
so  as  to  afford  a  ground  for  attachment 
(New  York  Nat.  Park  Bank  v.  Whitmore, 
104  N.  Y.  297,  10  N.  E.  524)  ;  but  a  debtor 
cannot  delegate  authority  to  another  to  make 
a  preference  in  his  behalf  ( Hargadine-Mc- 
Kittrick  Dry  Goods  Co.  v.  Carnahan,  79  Mo. 
App.  219). 

52.  Colorado. — Hunter  v.  Ferguson,  3  Colo. 
App.  287,  33  Pac.  82. 

Illinois. —  Standard  Oil  Co.  V.  Morrison, 
etc.,  Co.,  54  111.  App.  531. 

Indiana. —  Island  Coal  Co.  v,  Rehling,  22 
Ind.  App.  305,  53  N.  E.  777. 

Kansas. —  Douglas  County  Nat.  Bank  v. 
Sands,  47  Kan.  596,  28  Pac.  620;  Watkins 
Nat.  Bank  v.  Sands,  47  Kan.  591,  28  Pac. 
618;  Winfield  Nat.  Bank  v.  Croco,  46  Kan. 
629,  26  Pac.  942. 

Kentucky. —  Fogarty  V.  Estes,  7  Ky.  L. 
Rep.  286. 

Michigan. — Ionia  First  Nat.  Bank  v.  Steele, 
81  Mich.  93,  45  N.  W.  579;  Gore  i?.  Ray,  73 
Mich.  385,  41  N.  W.  329. 

Missouri. —  Heideman-Benoist  Saddlery  Co. 
V.  Urner,  24  Mo.  App.  534. 

Neio  York. — Knorr  v.  New  York  State  Mut. 
Ben.  Assoc.,  79  Hun  (N.  Y.)  83,  29  N.  Y. 
Suppl.  508,  61  N.  Y.  St.  365;  Dintruff  r. 
Tuthill,  62  Hun  (N.  Y.)  591,  17  N.  Y.  Suppl. 
556,  43  N.  Y.  St.  704;  Ellison  v.  Bernstein, 
60  How.  Pr.  (N.  Y.)  145. 

Ohio.— Stone  v.  Bank,  8  Ohio  Cir.  Ct.  636, 
1  Ohio  Dec.  369,  4  Ohio  Cir.  Dec.  354. 

Pennsylvania. — Loucheim  v.  Marks,  2  Pear- 
son (Pa.)  268. 

Washington. — Holbrook  v.  Peters,  etc.,  Co., 
8  Wash.  344,  36  Pac.  256. 

Wyoming. —  Wearne  i;.  France,  3  Wyo.  273, 
21  Pac.  703. 

United  States. —  Strauss  v.  Abrahams,  32 
Fed.  310  (construing  Missouri  statute); 
Farwell  i;.  Brown,  1  Fed.  128  (construing 
Wisconsin  statute ) . 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  110. 

Suspicious  conduct  by  the  debtor  at  the 
time  of  making  preference  might  show  it  was 
fraudulent.  Sellew  v.  Chrisfield,  1  Handy 
(Ohio)  86,  12  Ohio  Dec.  (Reprint)  41. 

53.  Wilson  v.  Chalaron,  26  La.  Ann.  641; 
Estes  V.  Fry,  22  Mo.  App.  80;  Wilson 
Greenwood,  8  Kulp  (Fa.)  210;  Wright  v. 
Ewen,  24  Wkly.  Notes  Cas.  (Pa.)  Ill,  19 
Phila.  (Pa.)  312,  46  Leg.  Inc.  (Pa.)  179; 
Wyman  v.  Wilmarth,  1  S.  D.  172,  46  N.  W. 
190. 

An  inference  of  fraud  would  be  justified 
from  the  fact  that  the  judgment  allowed  to 
be  confessed  was  based  on  accommodation 
notes   (Marietta  First  Nat.  Bank  v.  Bruns- 
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£,'age  to  secure  payment ;  but  the  transfer  will  be  fraudulent  if  the  debtor 
intends  to  secure  benefits  to  himself  thereby .^^ 


Avick  Chemical  Works,  3  Silv.  Supreme 
(N.  Y.)  61,  G  N.  Y.  Suppl.  3J8,  25  N.  Y.  St. 
830,  17  N.  Y.  Civ.  Proc.  229  Vatfirmed  in  119 
N.  Y.  645,  23  N.  E.  1149,  29  N.  Y.  St.  993]  )  ; 
that  defendant  had  greatly  increased  his 
stock  of  goods  just  before  it  was  sold  to  sat- 
isfy the  confessed  judgment  (Rubinsky  v. 
Walenk,  4  Pa.  Dist.  611,  16  Pa.  Co.  Ct.  401)  ; 
from  an  entire  lack  of  consideration  (Meyers 
V.  Ranch,  4  Pa.  Dist.  333)  ;  or  from  the  ex- 
istence of  suspicious  circumstances  attending 
the  confession  of  judgment  (Rand  v.  Get- 
chell,  24  Minn.  319;  Jaffrey  v.  Nast,  10  N.  Y^ 
Suppl.  280,  32  N.  Y.  St.  250). 

No  inference  of  fraud  is  justified  from  the 
fact  taken  by  itself  that  a  debtor  confesses 
judgment  (Nelson  Distilling  Co.  v.  Lock,  59 
Mo.  App.  037;  Thomas  v.  Dickerson,  UN.  Y. 
Suppl.  436,  33  N.  Y^  St.  786;  Kline  v.  O'Don- 
nell,  11  Pa.  Co.  Ct.  38),  although  his  act  is 
accompanied  by  inaccurate  statements  re- 
garding his  liabilities,  when  such  inaccuracies 
were  satisfactorily  explained  (Strasburger 
V.  Bachrach,  59  Hun  (N.  Y.)  624,  13  N.  Y. 
Suppl.  538,  36  N.  Y.  St.  1006)  ;  from  an  in- 
formality in  the  confession  of  judgment  mak- 
ing the  judgment  invalid  (Rainwater  v.  Fa- 
conesowich,  29  Mo.  App.  26)  ;  or  from  mere 
neglect  to  defend  an  action  brought  against  a 
debtor  (Rigney  v.  Tallmadge,  17  How.  Pr. 
(N.  Y.)  556). 

54.  Kansas. — Gregory  Grocer  Co.  v.  Young, 
53  Kan.  339,  36  Pac.  713;  Miller  v.  Wichita 
Overall,  etc.,  Mfg.  Co.,  53  Kan.  V5,  35  Pac. 
799;  Burnham  v.  Patmor,  3  Kan.  App.  257, 
45  Pac.  115. 

Louisiana. —  Merchants,  etc..  Bank  v.  Mc- 
Kellar,  44  La.  Ann.  940,  11  So.  592;  Seelig- 
son  V.  Rigmaiden,  37  La.  Ann.  722 ;  Abney  c. 
Whitted,  28  La.  Ann.  818. 

Maryland. —  Johnson  v.  Stockham,  89  Md. 
358,  43  Atl.  920. 

Nebraska. — Britton  v.  Boyer,  27  Nebr.  522, 
43  N.  W.  356. 

Neio  York. —  Merriam  v.  Wood,  etc..  Litho- 
graphing Co.,  19  N.  Y.  App.  Div.  329,  46 
N.  Y.  Suppl.  484;  Andrews  v.  Schwartz,  55 
How.  Pr.  (N.  Y.)  190. 

Tennessee. —  Wyler  v.  McGrew,  (Tenn.  Ch. 
1895)  35  S.  W.  754. 

Texas. —  Williams  v.  Kane,  (Tex.  Civ.  App. 
1900  )  55  S.  W.  974. 

Wisconsin. —  Campbell  V.  Jackson,  80  Wis. 
48,  49  N.  W.  121. 

United  States. —  Hills  V.  Stockwell,  etc., 
Furniture  Co.,  23  Fed.  432,  construing  Michi- 
gan statute. 

Attendant  circumstances  not  making  pref- 
erence fraudulent. —  A  preference  will  not  be 
fraudulent  from  the  circumstance  that  all 
the  debtor's  property  was  included  in  it  (Ab- 
ernathy  Furniture  Co.  v.  Armstrong,  46  Kan. 
270,  26  Pac.  693)  ;  by  reason  of  false  repre- 
sentations made  at  the  time  of  the  transfer 
as  to  tlie  debtor's  condition  and  intentions 
(Chouteau  y\  Sherman,  11  Mo.  385)  ;  by  rea- 
son of  the  fact  that  the  preferred  person  is 


the  debtor's  wife  and  the  debt  could  not  be 
enforced  at  law  in  the  state  where  they  re- 
sided (Loveland  i".  Kearney,  14  Colo.  App. 
463,  60  Pac.  584)  ;  or  by  reason  of  the  fact 
that  the  preference  is  made  to  the  officers  of 
the  corporation  making  the  transfer  {Lexow 
V.  St.  Lawrence  Marble  Co.,  16  Misc.  (N.  Y.) 
133,  38  N.  Y.  Suppl.  831. 

Inconsistent  allegations  of  fraud. —  Where, 
in  an  action  on  a  note  not  due,  plaintiff,  to 
justify  the  bringing  of  the  action,  alleged 
that  defendant  made  false  representations 
regarding  his  indebtedness,  and,  to  support 
the  attachment,  also  alleged  a  fraudulent 
disposal  of  his  property  by  mortgage  to  se- 
cure fictitious  debts,  it  was  held  that  the  at- 
tachment could  not  be  sustained  ao  the  debts 
secured  were  not  fictitious  if  the  representa- 
tions of  plaintiff  regarding  his  indebtedness 
were  fraudulent.  Johnson  v.  Buckel,  65  Hun 
(N.  Y.)  601,  20  N.  Y.  Suppl.  566,  48  N.  Y. 
St.  924. 

55.  Hobbs  v.  Greenfield,  103  Ga.  1,  30  S.  E. 
257;  Nichthauser  v.  Lehman,  17  Misc.  (N.  Y^.) 
336,  39  N.  Y.  Suppl.  1091. 

Composition  agreements. —  Where  creditors 
of  a  debtor  have  entered  into  a  composition 
agreement  extending  the  time  of  payment 
for  their  claims  there  is  an  implied  stipula- 
tion of  good  faith  on  the  debtor's  part,  and  if 
he  fraudulently  transfers  property  the  agree- 
ment is  at  an  end  and  the  creditors  would  be 
allowed  to  attach.  Hill  v.  Wertheimer-S warts 
Shoe  Co.,  150  Mo.  483,  51  S.  W.  702.  Where 
a  debtor,  by  paying  two  unsecured  creditors 
in  full,  obtained  money  for  a  composition,  the 
creditors  accepting  his  offer,  with  knowledge 
of  the  source  from  which  the  money  came, 
cannot  later  object  that  they  have  been  de- 
frauded. Citv  Nat.  Bank  v.  Jeffries,  73  Ala. 
183.  See  also  Galle  v.  Tode,  60  Hun  (N.  Y.) 
132,  14  N.  Y.  Suppl.  531,  38  N.  Y^  St.  862, 
863,  21  N.  Y.  Civ.  Proc.  147,  152,  where  it 
was  held  that  as  defendants  had  lulled  their 
creditors  into  security  by  promising  a  settle- 
ment without  preferences,  their  subsequent 
confession  of  judgment  in  favor  of  preferred 
creditors,  though  made  upon  bona  fide  claims, 
was  void  and  afforded  grounds  for  attach- 
ment. 

Preferring  creditors  with  partnership  prop- 
erty.— The  appropriation  of  partnership  prop- 
erty to  pay  individual  debts  of  the  partner 
is  prima  facie  fraudulent  and,  unless  the 
fraud  is  rebutted,  furnishes  good  ground  for 
attachment.  Keith  r.  Fink,  47  111.  272 :  Keith 
V.  Armstrong,  65  Wis.  225,  20  N.  W.  445. 
But  see  Vahlberg  r.  Birnbaum,  64  Ark.  207, 
41  S.  W.  581  (where  it  was  held  that  a  pref- 
erence in  the  partnership  assignment  to  a 
creditor  secured  by  mortgage  of  an  individual 
partner's  pro]>erty  was  not  fraudulent  and 
did  not  justifv  an  attachment)  :  Casola  V. 
Vanquez,"  147  N.  Y.  258,  41  N.  E.  517,  69 
N.  Y.  St.  540  \rcrcrsi)ui  85  Hun  (N.  Y.)  314, 
32  N.  Y.  Suppl.  1140,  65  N.  Y.  St.  870] 
(where  ho)ia  fide  preferences  by  the  partner- 
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(b)  Relative.  The  circumstance  that  relationship  exists  between  the  parties  to 
an  alleged  fraudulent  conveyance  does  not  of  itself  show  fraud,^^  but  where  the 
good  faith  of  a  transfer  is  in  question  the  relationship  of  the  parties  is  a  fact  for 
the  consideration  of  the  jury.^'^  . 

(iv)  As  Affected  by  Propertt  Transferred.  As  exempt  property  is 
beyond  the  reach  of  creditors,  no  disposition  of  it  which  the  debtor  chooses  to 
make  will  be  fraudulent.^^ 

L  Insufficient  Property  in  State  to  Satisfy  Demand.  In  Kentucky  an 
attachment  is  authorized  in  an  action  for  the  recovery  of  money  due  upon  a  con- 
tract, judgment,  or  award,^^  if  defendant  have  no  property  in  the  state  subject 
to  execution  or  not  enough  thereof  to  satisfy  plaintiff's  demand,  and  the  collec- 
tion of  the  demand  will  be  endangered  by  delay  in  obtaining  judgment  or  a 
return  of  no  property  found. Under  this  statute  it  is  not  alone  sufficient  to 


ship  were  held  not  to  afford  a  ground  for  at- 
tachment, although  such  preferences  were  for- 
bidden by  a  statute  of  the  state  where  the 
transfer  was  made ) . 

Under-valuation  of  the  property  trans- 
ferred by  way  of  preference  tends  to  show 
such  an  intention  on  the  debtor's  part.  Dyer 
f.  Rosenthal,  45  Mich.  588,  8  N.  W.  560; 
Potter  V.  McDowell,  31  Mo.  62. 

56.  Alabama. —  Marx  v.  Leinkauff,  93  Ala. 
453,  9  So.  818. 

Illinois.— Fieldi  v.  Stout,  68  111.  App.  360. 

Louisiana. —  Winter  v.  Davis,  48  La.  Ann. 
260,  19  So.  263;  Wilson  v.  Chalaron,  26  La. 
Ann.  641. 

Michigan. —  Iosco  County  Sav.  Bank  v. 
Barnes,  100  Mich.  1,  58  N.  W.  606. 

Nebraska. —  Carson  v.  Solomon,  33  Nebr. 
652,  50  N.  W.  1054. 

NeiD  Yorfc.— Taylor  v.  Hull,  56  Hun  (N.  Y.) 
90,  9  N.  Y.  Suppl.  140,  29  N.  Y.  St.  635. 

Pennsylvania. —  Rice  v.  Warren,  S  Del.  Co. 
(Pa.)  283. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  97. 
Allowing  wife  to  retain  separate  earnings. 

—  Where  a  husband  does  not  exercise  his 
right  to  obtain  possession  of  his  wife's  earn- 
ings, but  allows  her  to  retain  them,  this  is 
not  a  fraudulent  conveyance  of  property  jus- 
tifying attachment.  Beach  v.  Baldwin,  14 
Mo.  597. 

Building  a  house  on  wife's  land  is  not 

necessarily  a  fraudulent  conveyance  by  the 
debtor  (Grauman  v.  Davis,  13-  Ky.  L.  Rep, 
590 )  ;  and  a  reconveyance  by  the  husband  to 
his  wife  of  land  purchased  with  the  wife's 
money  furnishes  no  ground  for  attachment 
(Cooper  V.  Standley,  40  Mo.  App.  138). 

Presumption  of  fraud  is  raised  by  secret 
sales  to  relatives  (Lustig  V.  McCullouch,  10 
Colo.  App.  41,  50  Pac.  48)  ;  by  a  voluntary 
conveyance  by  an  insolvent  debtor  to  his  wife 
(Islin  V.  Goldberg,  6  Misc.  (N.  Y.)  603,  26 
N.  Y.  Suppl.  79,  56  N".  Y.  St.  622 ;  Victor  v. 
Goldberg,  6  Misc.  (N.  Y.)  46,  25  N.  Y.  Suppl. 
1005,  56  N.  Y.  St.  620;  Gribble  v.  Ford, 
(Tenn.  Ch.  1898)  52  S.  W.  1007)  ;  by  a  con- 
veyance to  defendant's  mother  to  pay  a  debt 
which  did  not  appear  on  his  account-books 
(Lowenstein  'v.  Powell,  68  Miss.  73,  8  So. 
269)  ;  or  by  general  evidence  of  defendant's 
financial  worthlessness  at  the  time  he  made 
the  conveyance   (Keigher  v.  McCormick,  11 
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Minn.  545).  But  see  Tennis  t;,  Barnes,  11 
Colo.  App.  196,  52  Pac.  1038,  where  a  husband, 
under  power  of  attorney  from  his  wife,  con- 
veyed real  property  to  himself  and  subse- 
quently conveyed  to  his  wife's  creditor  in 
payment  of  a  bona  fide  debt,  and  the  court 
held  that  an  allegation  of  fraud  in  the  con- 
veyance to  himself  raised  an  immaterial  is- 
sue, owing  to  the  subsequent  deed. 

57.  Hough  V.  Dickinson,  58  Mich.  89,  24 
N.  W.  809. 

58.  Davis  v.  Land,  88  Mo.  436;  Novelty 
Mfg.  Co.  V.  Pratt,  21  Mo.  App.  171;  Clark  v. 
Ingraham,  15  Phila.  (Pa.)  646,  38  Leg.  Int. 
(Pa.)  393;  Wyman  v.  Wilmarth,  1  S.  D. 
172,  46  N.  W.  190. 

Acquiring  exempt  property. —  It  is  not  a 
fraudulent  transfer  of  property  for  an  in- 
solvent debtor  to  use  money  to  pay  off  a 
mortgage  on  his  homestead  (Palmer  v.  Hawes, 
80  Wis.  474,  50  N.  W.  341)  or  to  exchange 
for  stock  which  will  be  exempt  (Long?;.  Hop- 
per, 54  Kan.  572,  38  Pac.  809).  See  also 
Vahlberg  v.  Birnbaum,  64  Ark.  207,  41  S.  W. 
581,  where  it  was  held  not  to  be  a  fraudulent 
transfer  for  partners  to  divide  firm  property 
and  take  a  wagon  and  horses  as  individual 
property  which  were  then  claimed  to  be  ex- 
empt. 

59.  Not  applicable  to  demand  sounding  in 
tort. —  No  attachment  can  be  granted  on  this 
ground  in  an  action  for  the  recovery  of  money 
obtained  by  fraud,  though  in  form  ex  con- 
trac'tu  for  money  had  and  received.  U.  S.  v. 
Lilly,  6  Ky.  L.  Rep.  582. 

Right  to  attachment  in  actions  sounding  in 
tort  see  infra,  VI,  C. 

60.  Ky.  Civ.  Code,  §  194,  subs.  11. 

Does  not  lie  for  immatured  demanas. — 
Wolfstein  t;.  Steinharter,  10  Ky.  L.  Rep.  635; 
McChord  v.  Barker,  8  Ky.  L.  Rep.  790 ;  Simp- 
son v:  Starnes,  8  Ky.  L.  Rep.  357 ;  Cowherd 
V.  Harding,  7  Ky.  L.  Rep.  217. 

Right  to  attach  before  maturity  of  demand 
see  infra,  VI,  D. 

Creditors  cannot  combine  claims. —  Several 
creditors  cannot  assign  the  naked  legal  right 
to  their  claims  to  one  of  their  number,  still 
remaining  the  equitable  owners  thereof,  and 
thus  create  in  the  assignee  a  demand  large 
enough  to  entitle  him  to  sue  out  an  attach- 
ment on  the  ground  that  defendant  has  not 
enough  property  subject  to  execution  to  sat- 
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authorize  an  attachment  that  the  debtor  is  insolvent,^^  or  has  not  enough  property 
in  the  state  to  satisfy  the  demand.*^^  Plaintiff  must  show  that  the  collection  of  his 
demand  will  be  endangered  unless  the  attachment  issues/^  but  no  intent  on  the 


i^y  plaintiff's  demand.    Warren  V.  Richard- 
son, 11  Ky.  L.  Rep.  629. 
Separate  claim  of  plaintiff's  wife  included. 

—  An  attachment  granted  on  the  ground  that 
defendant  had  not  enough  property  to  satisfy 
plaintiff's  demand  cannot  be  sustained  as 
to  the  whole  demand,  where  it  appears  that 
this  includes  money  loaned  to  defendant  by 
plaintift"'s  wife,  and  that  the  money  was  her 
separate  estate.  Reisert  v.  Vancleve,  9  Ky. 
L.  Rep.  401. 

Enough  property  to  satisfy  any  one  debt. 

—  Attachments  were  issued  against  two  de- 
fendants jointly  on  debts  contracted  by  them. 
One  of  the  grounds  of  each  attachment  was 
that  defendants  did  not  have  property  enough 
subject  to  execution  to  satisfy  the  debts. 
The  defendants  together  owned  enough  prop- 
erty to  satisfy  any  one  of  the  debts.  It  was 
held  that  on  this  ground  the  attacnments 
could  not  be  sustained  against  either  defend- 
ant.   Peak  V.  Weller,  10  Ky.  L.  Rep.  153. 

Estimating  value  of  property. —  The  basis 
of  valuation  of  defendant's  property  is  what 
it  would  sell  for  at  the  place  where  it  was 
when  the  attachment  issued  (Gray  v.  Robin- 
son, 9  Ky.  L.  Rep.  765 ;  Haynes  v.  Viley,  8 
Ky.  L.  Rep,  606,  2  S.  W.  681;  Ackerman  v. 
Bohm,  4  Ky.  L.  Rep.  893),  deducting  valid 
prior  liens  (Stucky  v.  Brown,  11  Ky.  L.  Rep. 
404;  Ackerman  v.  Bohm,  4  Ky.  L.  Rep.  893) 
and  statutory  exemptions  (Gray  v.  Robinson, 
9  Ky.  L.  Rep.  765).  Debts  due  to  plaintiff 
or  others  which  cannot  be  enforced  by  attach- 
ment are  not  to  be  considered.  Wolfstein  v. 
Steinharter,  10  Ky.  L.  Rep.  635.  Evidence 
of  what  defendant's  property  sold  for  at  pub- 
lic sale  is  competent,  as  tending  to  show  its 
value  at  the  time  the  attachment  was  sued 
out,  but  it  is  not  conclusive.  Johnson  v.  My- 
ers, 13  Ky.  L.  Rep.  969;  Grant  v.  Grant,  15 
Ky.  L.  Rep.  813. 

61.  Burdett  v.  Phillips,  78  Ky.  246;  Grau- 
man  v.  Davis,  13  Ky.  L.  Rep.  590;  Farmers' 
Nat.  Bank  v.  Eason,  13  Ky.  L.  Rep.  496; 
Hickman  v.  Reed,  11  Ky.  L.  Rep.  406;  Hob- 
son  V.  Hall,  10  Ky.  L.  Rep.  635;  Simpson  v. 
Starnes,  8  Ky.  L.  Rep.  357;  Russell  v.  Rob- 
inson, 7  Ky.  L.  Rep.  361. 

Insolvency  as  evidence  of  danger  of  delay. 

—  An  undenied  allegation  that  the  debtor  is 
insolvent  furnishes  'prima  facie  evidence  of 
the  danger  of  delay.  Steitler  v.  Helenbush, 
(Ky.  1901)  61  S.  W.  701;  Owensboro  Deposit 
Bank  X:  Smith,  22  Ky.  L.  Rep.  808,  58  S.  W. 
792;  Johnson  v.  Louisville  City  Nat.  Bank, 
22  Ky.  L.  Rep.  118,  o6  S.  W.  710. 

62.  Dunn  v.  McAlpin,  90  Ky.  78,  11  Ky. 
L.  Rep.  884,  13  S.  W.  363;  McCuUoch  v.  Cook, 
15  Ky.  L.  Rep.  207.  But  see  Powell  v.  Cum- 
mins, 7  Ky.  L.  Rep.  361. 

63.  Downs  v.  Ringgold,  101  Ky.  392,  19 
Ky.  L.  Rep.  639,  41  S.  W.  317 ; 'Covington 
First  Nat.  Bank  v.  D.  Kiefer  Milling  Co.,  95 
Ky.  97,  15  Ky.  L.  Rep.  457,  23  S.^W.  675; 


Dunn  V.  McAlpin,  90  Ky.  78,  11  Ky.  L.  Rep. 
884,  13  S.  W.  363;  McCulloch  v.  Cook,  15 
Ky.  L.  Rep.  207.  And  see  Helmers  v.  Kle- 
hammer,  19  Ky.  L.  Rep.  1005,  42  S.  W.  1107. 

Burden  of  proof  on  plaintiff. — Where  an  at- 
tachment is  issued  on  the  ground  that  the 
debtor  has  not  enough  property  in  the  state 
to  satisfy  plaintiff's  demand,  plaintiff  has  the 
burden  of  proof.  McFarland  v.  McNutt,  4 
Ky.  L.  Rep.  903.  But  see  Draddy  v.  Heile, 
17  Ky.  L.  Rep.  1182,  33  S.  W.  1107,  where  it 
was  said  that,  while  the  debtor  was  not  re- 
quired to  prove  he  had  sufficient  property 
to  satisfy  the  claim,  yet,  if  he  elected  to  go 
on  the  stand  as  a  witness,  he  must  show  this 
to  defeat  the  attachment. 

Nothing  presumed  in  favor  of  creditor. — 
Ackerman  v.  Bohm,  4  Ky.  L.  Rep.  893. 

Sufficient  showing  to  sustain  attachment. — 
An  attachment  of  mortgaged  realty,  before 
judgment  and  return  of  "  No  property 
found,"  on  the  ground  that  the  debt  will  be 
lost  by  delay,  will  be  sustained,  where  the 
personal  property  seized  is  insufficient  to 
satisfy  the  debt,  the  evidence  is  conflicting 
as  to  whether  the  value  of  the  land  is  suffi- 
cient to  pay  the  mortgage  and  plaintiff's  debt, 
after  an  allotment  of  homestead,  and  there  is 
evidence  that  defendant  drinks  to  excess  and 
gambles.  Smith  v.  Kennedy,  18  Ky.  L.  Rep. 
272,  36  S.  W.  18. 

Insufficient  showing. —  Though  a  merchant 
whose  stock  of  goods  has  just  been  destroyed 
by  fire  have  not  property  subject  to  execution 
sufficient  to  satisfy  the  demand  sued  on,  yet 
the  fact  that  the  insurance  and  other  debts 
due  him  greatly  exceed  his  indebtedness,  and 
that  he  is  a  man  of  established  business  in- 
tegrity, is  sufficient  to  rebut  the  presumption 
that  the  collection  of  plaintiff's  demand  will 
be  endangered  by  delay,  and  an  attachment 
on  that  ground  cannot  be  sustained.  Downs 
V.  Ringgold,  101  Ky.  392,  19  Ky.  L.  Rep. 
639,  41  S.  W.  317.  A  few  days  before  the 
attachment  was  issued,  defendant's  store- 
house and  stock  of  goods  were  burned,  he  at 
the  time  carrying  twelve  hundred  dollars  in- 
surance thereon.  He  also  OA\Tied  in  cash  and 
accounts  one  thousand  dollars,  and  always 
had  good  credit,  being  a  man  of  established 
integrity.  Plaintiff  alleged  as  ground  for 
attachment  that  defendant  had  not  enough 
property  subject  to  execution  to  satisfy  his 
demand  of  two  hundred  and  twenty-eight  dol- 
lars, and  that  its  collection  would  be  endan- 
gered by  delay.  It  was  held  that  the  attach- 
ment could  not  be  sustained.  Robinson  r. 
Mclnteer,  15  Ky.  L.  Rep.  128. 

Where  other  persons  jointly  liable. —  If 
plaintiff  could  recover  his  demand  by  suing 
persons  jointly  liable  with  defendant,  the 
danger  contemplated  by  the  statute  d(n>s  not 
exist  and  no  attachment  will  bo  allowed. 
Francis  r.  Burnett,  84  Ky.  23,  7  Ky.  L.  Rep. 
715;  Dunn  i\  McAlpin,  10  Ky.  L.  Rep.  874. 
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part  of  the  debtor  to  defrand  liis  creditors  is  necessary  when  an  attachment  is 
sought  on  this  ground. 

J.  Intent  to  Dispose  of  Property  Fraudulently  —  l.  In  General.  For  a 
debtor  to  be  about  to  dispose  of  his  property  for  the  purpose  of  defrauding  his 
creditors  is  generally  made  by  statute  a  ground  for  an  attachment  to  issue 
against  his  property.^^ 

2.  What  Constitutes  Being  "  About  "  to  Dispose  of  Property.  A  debtor  who 
has  formed  a  design  to  dispose  ot^  his  property  and  is  soon  to  carry  it  out  is 
"  about "  to  dispose  of  his  property and  an  actual  transfer  is  not  necessary.^ 

3.  Fraudulent  Intent  —  a.  Generally.  To  furnish  a  ground  for  attachment 
the  fraudulent  intent  of  a  debtor  contemplating  a  disposal  of  his  property  must 
be  in  all  respects  similar  to  the  intent  which  actuates  a  debtor  making  an  actual 
fraudulent  transfer  of  his  property .'^^ 

b.  Proof  of  Intent  —  (i)  In  General.  Although  the  fraudulent  intent  of  a 
debtor  may  be  inferred  from  his  acts  and  conduct/^  the  events  relied  on  must  not 


64.  Burdett  v.  Phillips,  78  Ky.  246. 

65.  Abrams  v.  Teague,  24  La.  Ann.  567 ; 
Brown  r.  Morris,  io  S.  C.  467 ;  Johnson  v. 
Rankin,  (Tenn.  Ch.  1900)  59  S.  W.  638.  Con- 
tra, in  Alabama  in  1848.  Reynolds  v.  Cul- 
breath,  14  Ala.  581. 

Residence  of  the  debtor  within  the  state  is 
not  required.  Bray  Clothing  Co.  v.  Shealy, 
53  S.  C.  12,  30  S.  E.  620. 

66.  Intention  to  fraudulently  transfer  prop- 
erty and  actual  transfer  are  distinct  grounds 
for  attachment  (Dunnenbaum  v.  Sehram,  59 
Tex.  281),  and  an  attachment  on  the  ground 
that  a  debtor  is  about  to  dispose  of  his  prop- 
erty fraudulently  cannot  be  supported  by 
proof  of  an  actual  disposition  (Yarborough 
v.  Hudson,  19  Ala.  653). 

Efficiency  of  this  ground. —  An  attachment 
On  the  ground  that  defendant  is  about  to  dis- 
pose of  his  property  is  as  valid  and  effective 
as  an  attachment  issued  on  any  other  ground 
and  will'  prevail  over  a  subsequent  attach- 
ment by  another  creditor  on  the  ground  that 
the  debtor  has  left  the  state.  Boyd  v.  La- 
branche,  35  La.  Ann.  285. 

67.  The  mode  of  disposition  contemplated 
is  immaterial.  Parsons  v.  Stockbridge,  42 
Ind.  121. 

68.  Dueber  Watch  Case  Mfg.  Co.  v.  Young, 
155  111.  226,  40  N.  E.  582  [affirming  54  111. 
App.  383]. 

Proof  of  contemplated  disposition. —  While 
it  has  been  held  that  an  overt  act  on  the 
part  of  the  debtor  is  not  necessary  (Hardee 
V.  Langford,  6  Fla.  13),  yet  mere  fragmen- 
tary declarations  of  the  debtor  are  insuffi- 
cient to  show  a  design  to  dispose  of  the  prop- 
erty (Brown  v.  Carpenter,  5  Ky.  L.  Rep. 
120),  and  the  mere  opinion  of  plaintiff  that 
defendant  contemplates  a  fraudulent  act  is 
not  enough  (Brown  v.  Crenshaw,  5  Baxt. 
(Tenn.)  584).  The  facts  must  be  sufficient 
to  justify  a  reasonable  conviction  on  the  part 
of  the  creditor  (Lewis  v.  Kennedy,  3  Greene 
(Iowa)  57;  Hurd  v.  Jarvis,  1  Pinn.  (Wis.) 
475),  although  in  trying  the  issue  of  reason- 
able belief  the  evidence  is  not  restricted  to 
the  knowledge  which  plaintiff  had  at  the 
time  of  suing  out  the  attachment  (Zinn  v. 
Dzialynski,  13  Fla.  597).    See  also  Chaffe  v. 
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Mackenzie,  43  La.  Ann.  1062,  10  So.  369; 
Haulenbeck  v.  Coenen,  12  N.  Y.  Suppl.  1,  34 
N.  Y.  St.  689,  20  N.  Y.  Civ.  Proc.  6  (where, 
it  w^as  held  not  a  sufficient  intent  to  transfer 
that  defendants  "  thought "  they  might  have 
to  turn  over  their  business ) . 

The  debtor  must  contemplate  a  transfer 
at  the  time  the  attachment  issues  in  order  to 
justify  it.  Scudder  v.  Payton,  65  Mo.  App. 
314;  Bickham  v.  Lake,  51  Fed.  892. 

69.  Ditchburn  v.  Jermyn,  etc.,  Co-opera- 
tive Assoc.,  13  Pa.  Co.  Ct.  1 ;  Waples-Platter 
Co.  V.  Low,  54  Fed.  93,  10  U.  S.  App.  704,  4 
C.  C.  A.  205. 

Intention  to  dispose  of  concealed  property. 
—  The  grounds  for  attachment  that  defend- 
ant is  concealing  property  and  is  about  to 
dispose  of  property  are  not  inconsistent 
where  it  appears  that  he  had  temporarily 
concealed  the  real  title  in  preparation  for 
making  a  fraudulent  transfer  of  it.  Jurgens 
V.  Turn  Suden,  32  N.  Y.  App.  Div.  1,  52  N.  Y. 
Suppl.  662. 

70.  Reason  for  requiring  actual  fraudulent 
intent. —  The  intent  must  actually  exist  and 
cannot  be  merely  inferred  from  the  conse- 
quence of  the  act  because  the  effect,  if  that 
were  done,  would  prevent  any  sale  by  a 
debtor,  however  advantageous  it  might  be  to 
himself  and  to  his  creditors.  Seidentopf  iK 
Annabil,  6  Nebr.  524. 

Fraudulent  intent  against  plaintiff  alone  is 
sufficient  and  it  will  not  prevent  an  attach- 
ment that  the  debtor  entertained  an  honest 
purpose  toward  the  rest  of  his  creditors.  Cor- 
rey  v.  Lake,  Deady  ( U.  S. )  469,  6  Fed.  Cas. 
No.  3,253. 

71.  Meinhard  v.  Lilienthal,  17  Fla.  501; 
Scott  V.  Simmons,  34  How.  Pr.  (N.  Y.)  66. 

Consideration  for  intended  transfer. —  No 

inference  of  fraudulent  intent  is  justified 
when  the  contemplated  transfer  is  to  be  made 
for  an  adequate  consideration  (Eaton  v. 
Wells,  18  Minn.  410;  Pierce  v.  White,  10 
Ohio  Dec.  (Reprint)  552,  22  Cine.  L.  Bui. 
98);  but  the  contrary  is  true  where  the  trans- 
fer is  to  be  gratuitous  (Clark  v.  Smith,  7 
B.  Mon.  (Ky.)  273;  Askwith  v.  Allen,  33 
Nebr.  418,  50  N.  W.  267 ;  Johnson  v.  Rankin, 
(Tenn.  Ch.  1900)  59  S.  W.  638)  or  for  an  in- 
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have  transpired  at  so  remote  a  period  as  to  prevent  their  becoming  a  part  of  the 
res  gestce^^''^  and  the  burden  is  on  plaintiff  to  show  that  such  an  intent  existed.'^^ 
(ii)  Threatened  Assignment.  Fraudulent  intent  is  not  necessarily  shown 
from  the  fact  that  a  debtor  threatens  to  make  an  assignment,''^  even  though 
preferences  are  contemplated  therein,^^  for  an  intention  to  prefer  is  legiti- 


significant  price  ( Boyd  v.  Labranche,  35  La. 
Ann.  285)  ;  and  an  actual  gratuitous  convey- 
ance is  proof  of  a  prior  fraudulent  purpose 
(Washburn  v.  McGuire,  19  Nebr.  98,  26  N.  W. 
709 ) ,  although  such  proof  is  not  always  con- 
clusive (Blass  V.  Lee,  55  Ark.  329,  18  S.  W. 
186).  See  also  Marietta  First  iVat.  Bank  v. 
Brunswick  Chemical  Works,  3  Silv.  Supreme 
(N.  Y.)  61,  6  N.  Y.  Suppl.  318,  25  N.  Y.  St. 
830,  17  N.  Y^  Civ.  Proe.  229  [affirming  5 
N.  Y.  Suppl.  824,  and  affirmed  in  119  N.  Y. 
645,  23  N.  E.  1149,  29  N.  Y.  St.  993],  where 
it  was  held  that  for  defendant  to  allow  judg- 
ment to  be  recovered  against  him  on  accom- 
modation notes  by  the  person  for  whose  ac- 
commodation the  notes  had  been  given  proved 
a  fraudulent  intent  and  a  contemplated  dis- 
posal of  property. 

Threats  not  to  pay. —  Fraudulent  intent  on 
the  debtor's  part  may  be  established  by  his 
threats  not  to  pay  if  sued  (Hanks  v.  An- 
drews, 53  Ark.  327,  13  S.  E.  1102;  Newman  v. 
Kraim,  34  La.  Ann.  910;  Livermore  v. 
Rhodes,  3  Rob.  (N.  Y.)  626)  ;  but  not  if  the 
threat  is"  accompanied  by  a  promise  to  pay 
if  no  suit  is  brought  (Kerchner  v.  McCor- 
mac,  25  S.  C.  461 )  or  if  made  under  excite- 
ment (Walker  v.  Hagerty,  20  Nebr.  482,  30 
N.  W.  556;  Quay  v.  Robbins,  1  Wkly.  Notes 
Cas.  (Fa.)  154). 

Fraudulent  intent  is  not  shown  by  evidence 
that  the  debtor  attempted  to  borrow  money 
with  which  to  speculate  (Galligan  v.  Groten, 
18  Misc.  (N.  Y.)  428,  42  N.  Y.  Suppl.  22,  26 
N.  Y.  Civ.  Proc.  78 )  ;  that  he  refused  to  carry 
out  a  previous  promise  to  give  security  (Par- 
sons V.  Stockbridge,  42  Ind.  121);  that  he 
has  not  paid  an  admitted  debt  frequently  de- 
manded and  has  offered  to  sell  part  of  his 
personal  property  for  cash  (Meyers  v.  Boyd, 
37  Mo.  App.  532)  ;  by  his  making  a  promise 
to  pay  which  he  has  no  reasonable  expecta- 
tion of  being  able  to  keep  (Parsons  v.  Stock- 
bridge,  42  Ind.  121)  ;  by  an  offer  on  his  part 
to  secure  a  hona  fide  creditor  by  mortgage 
(C.  D.  Smith  Drug  Co.  v.  Casper  Drug  Co., 
5  Wyo.  510,  40  Pac.  979,  42  Pac.  213)  ;  by  a 
refusal  to  secure  a  creditor  (Ellison  v.  Bern- 
stein, 60  How.  Pr.  (N.  Y.)  145)  ;  or  by  his 
statement  that  the  holder  of  a  judgment 
against  him  will  not  issue  execution  except 
to  protect  him  from  his  other  creditors  ( Live- 
right  v..  Greenhouse,  61  N.  J.  L.  156,  38  Atl. 
697 ) .  See  also  Armstrong  v.  Cook,  95  Mich. 
257,  54  N.  W.  873. 

72.  Hardee  v.  Langford,  6  Fla.  13. 

Admissibility  of  evidence. —  In  determin- 
ing the  question  of  defendant's  fraudulent  in- 
tent, it  is  competent  for  him  to  show  that 
pUiintiff"  was  secured  by  collaterals  (Brown 
V.  Blanchard,  39  Mich.  790),  and  to  show  his 
own  lack  of  knowledge  regarding  his  indebt- 


edness (Hyde  v.  Nelson,  11  Mich.  353),  or 
that  his  purpose  to  dispose  was  generally 
known  in  the  neighborhood  (Lister  v.  Camp- 
bell, (Tex.  Civ.  App.  1898)  46  S.  W.  876)  ; 
but  proof  of  subsequent  payment  of  debts 
should  not  be  allowed  (Lister  v.  Campbell, 
(Tex.  Civ.  Ap-.  1898)  46  S.  W.  876).  See 
also  Lewis  v.  Kennedy,  3  Greene  (Iowa)  57, 
where  it  was  held  that  evidence  that  debtor 
was  financially  embarrassed  ten  years  previ- 
ously and  had  then  transferred  property  in 
fraud  of  his  creditors  was  not  competent  to 
show  that  he  was  about  to  dispose  of  his 
property  with  intent  to  defraud  creditors. 

The  facts  were  held  sufficient  to  justify  an 
attachment  on  the  ground  that  defendant 
contemplated  a  fraudulent  transfer  of  his 
property  in  the  following  cases: 

Kentucky. —  Rice  i\  Tolbert,  20  Ky.  L.  Rep. 
674,  47  S.  W.  323. 

Louisiana. —  Standard  Cotton  Seed  Oil  Co. 
V.  Matheson,  48  La.  Ann.  1321,  20  So.  713. 

Nebraska. — Symns  Grocery  Co.  v.  Snow,  58 
Nebr.  516,  78  N.  W.  1066. 

New  York.— Boyd  v.  Miller,  34  N.  Y. 
Suppl.  1026,  69  N.  Y.  St.  2. 

Texas. —  Orr,  etc.,  Shoe  Co.  v.  Harris,  82 
Tex.  273,  18  S.  W.  308. 

73.  McAllister  v.  Davey,  5  Ohio  N.  P.  274, 
7  Ohio  S.  &  C.  PI.  Dec.  354.  See  also  Hoy  v. 
Weiss,  24  La.  Ann.  269. 

Where  the  circumstances  stated  by  plain- 
tiff are  positively  denied  by  defendant  the 
attachment  should  not  be  allowed  to  stand 

(Morton  v.  Sterrett,  3  Ohio  Dec.  (Reprint) 
173,  4  Wkly.  L.  Gaz.  132),  unless  plaintiff's 
statements  were  corroborated  in  other  ways 

(Chaffee  v.  Runkel,  11  S.  D.  333,  77  N.  W. 
683). 

74.  Torlina  v.  Trorlicht,  6  N.  M.  54,  27 
Pac.  794  [affirming  5  N.  M.  148,  21  Pac.  68]  ; 
Kemper,  etc..  Dry  Goods  Co.  v.  Fischel,  4 
Okla.  250,  44  Pac.  205;  Wingo  v.  Purdy,  87 
Va.  472,  12  S.  E.  970;  Stevens  Point  First 
Nat.  Bank  v.  Rosenfeld,  66  Wis.  292,  28 
N.  W.  370.  A  fortiori  a  contemplated  as- 
signment would  not  furnish  a  ground  for  at- 
tachment when  the  debtor  abandoned  his  pur- 
pose before  the  writ  was  sued  out.  Dogan  u. 
Cole,  63  Miss.  153. 

An  application  for  a  receiver  by  an  insol- 
vent corporation  does  not  justify  an  inference 
of  an  intended  fraudulent  transfer.  Shuler 
V.  Birdsall,  etc.,  Mfg.  Co.,  17  N.  Y.  App.  Div. 
228,  45  N.  Y.  Suppl.  725. 

75.  Atlas  Furniture  Co.  r.  Freeman,  70 
Hun  (N.  Y.)  13,  23  N.  Y.  Suppl.  1131,  53 
N.  Y.  St.  284;  Evans  v.  Warner,  21  Hun 

(N.  Y.)   574;  Wilson  v.  Britton,  26  Barb. 

(N.  Y.)  562,  6  Abb.  Pr.  (N.  Y.)  97  [revers- 
ing 6  Abb.  Pr.  (N.  Y.)  331];  Harroway  v. 
Flint,  19  Misc.  (N.  Y.)  411,  44  N.  Y.  Suppl. 
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mate  ;  '^^  but  the  circumstances  under  which  the  threat  is  made  may  justify  an 
inference  of  fraudJ^ 

K.  Liability  Criminally  Incurred.  Under  statutes  making  it  a  ground  of 
attachment  that  the  liabiUty  was  criminally  incurred,"^^  an  attachment  has  been 
allowed  in  an  action  by  the  surety  in  a  fidelity  bond  against  the  principal  to 
recover  the  amount  paid  by  the  former  on  account  of  an  embezzlement  by  the 
latter;"^'  and  such  a  provision  has  reference  to  injuries  to  property  as  well  as  to 
the  person. ^ 

L.  Non-Residence  —  i.  When  Ground  For  Attachment  —  a.  In  General. 
[N^on-residence  of  the  debtor  within  the  state  where  the  action  is  instituted  is  a 
usual  statutory  ground  for  attachment.^^    Aside  from  the  fact  that  the  debt  is 


335;  Ne\vwitter  v.  Mansell,  14  N.  Y.  Suppl. 
506,  38  N.  Y.  St.  595;  Dickinson  v.  Benham, 
10  Abb.  Pr.  (N.  Y.)  390,  19  How.  Pr.  (N.  Y.) 
410;  Farwell  v.  Furniss,  67  How.  Pr.  (N.  Y.) 
188;  Kipling  v.  Corbin,  66  How.  Pr.  (N.  Y.)  12. 
See  also  Thompson  Xi,  Dater,  57  Hun  (N.  Y. ) 
316,  10  N.  Y.  Suppl.  613,  32  N.  Y.  St.  361, 
where  it  was  held  that  a  refusal  to  make  a 
pro  rata  general  assignment  was  no  evidence 
of  an  intent  to  fraudulently  dispose  of  prop- 
erty. 

76.  McLoughlin  v.  Utica  Consumers'  Brew- 
ing Co.,  20  Misc.  (N.  Y.)  144)  45  N.  Y.  Suppl. 
716;  Easterline  v.  Jones,  2  Kulp  (Pa.)  121. 

77.  New  York  Nat.  Park  Bank  v.  Whit- 
more,  104  N.  Y.  297,  10  N.  E.  524;  Anthony 
iJ.'Stype,  19  Hun  (N.  Y.)  265. 

A  fraudulent  purpose  is  shown  by  ability 
to  pay  in  connection  with  a  threat  to  assign 
(White  x>.  Leszynsky,  14  Cal.  165)  ;  and  a 
reservation  of  benefits  to  the  debtor  in  the 
assignment  has  the  same  effect  (Campbell  v. 
Hopkins,  87  Ala.  179,  6  So.  76). 

Intent  directed  against  a  particular  cred- 
itor and  a  desire  to  prevent  him  from  secur- 
ing his  claim  would  cause  a  contemplated 
assignment  made  for  such  purpose  to  furnish 
a  valid  ground  for  attachment.  U.  S.  Net, 
etc.,  Co.  V.  Alexander,  18  N.  Y.  Suppl.  147, 
42  N.  Y.  St.  668 ;  Gasherie  v.  Apple,  14  Abb. 
Pr.  (N.  Y.)  64. 

78.  Right  to  attachment  in  actions  sound- 
ing in  tort  see  infra,  VI,  C. 

79.  New  York  American  Surety  Co.  V. 
Haynes,  91  Fed.  90  ^disapproving  Deering  v. 
Collins,  38  Mo.  App.  73],  construing  the 
Missouri  statute,  where  it  was  held  that  to 
justify  attachment  for  this  cause  it  was  not 
necessary  that  the  action  be  technically 
grounded  on  the  wrong. 

80.  Brandenstein  p.  Way,  17  Wash.  293, 
49  Pac.  511. 

81.  Non-residence  in  a  county  does  not 
warrant  an  attachment.  Dickenson  v.  Cow- 
ley, 15  Kan.  269.  Compare  Fielding  v.  Lu- 
cas, 87  N.  Y.  197,  to  the  effect  that,  prior  to 
N.  Y.  Code  Civ.  Proc.  §  3169,  the  marine 
court  of  New  York  city  could  issue  an  attach- 
ment for  a  debt,  not  exceeding  two  thousand 
dollars,  against  a  non-resident  of  New  York 
county,  although  he  had  a  place  of  business  in 
the  city  where  he  regularly  transacted  busi- 
ness in  person  and  was  a  resident  of  the 
state. 
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If  the  parties  be  in  fact  residents  the  rem- 
edy is  not  available.  Barr  v.  Perry,  3  Gill 
(Md. )  313;  Lincoln  German  Nat.  Bank  v. 
Kautler,  55  Nebr.  103,  75  N.  W.  566,  70 
Am.  St.  Rep.  371;  Matter  of  Dillon,  2  Pear- 
son (Pa.)  182;  Keegan  v.  Sutton,  12  Wkly. 
Notes  Cas.  (Pa.)  292;  Patterson  v.  Mc- 
Laughlin, 1  Craneh  C.  C.  (U.  S.)  352,  18 
Fed.  Cas.  No.  10,828. 

Action  by  United  States  where  property  is 
located. —  An  attachment  may  be  brought  by 
the  United  States  in  a  state  court  against  a 
debtor  residing  in  another  state,  and  the  ob- 
jection is  not  tenable  that  attachments  are 
designed  to  aid  creditors  whose  debtors  are 
absent  and  cannot  be  cited,  and  that  there- 
fore the  United  States  cannot  resort  to  the 
proceeding  because  the  debtor  is  a  citizen  of 
the  United  States  and  subject  to  citation  in 
the  state  where  he  resides.  U.  S.  v.  Murdock, 
18  La.  Ann.  305,  89  Am.  Dec.  651. 

Former  residence  immaterial. — Under  these 
statutes  it  is  immaterial  whether  or  not  the 
non-resident  has  ever  been  within  the  state. 
Toby  V.  Brown,  3  Ark.  352 ;  Barney  v.  Patter- 
eon,  6  Harr.  &  J.  (Md.)  182;  Redwood  v. 
Consequa,  2  Browne  (Pa.)  62.  See  also 
Jones  V.  Buzzard,  2  Ark.  415. 

That  the  non-resident  was  an  alien  enemy 
is  immaterial.  Hepburn's  Case,  3  Bland  Ch. 
(Md.)  95.  See,  generally.  Aliens,  2  Cyc.  105, 
note  70. 

82.  The  theory  of  foreign  attachment  is 

that  the  court  cannot  obtain  jurisdiction  over 
the  person  of  defendant,  and  his  creditors 
would  be  without  remedy  unless  jurisdiction 
could  be  acquired  over  his  property.  The  at- 
tachment is  to  compel  defendant  to  come  for- 
ward and  allow  his  indebtedness  to  be  liti- 
gated. Blair  v.  Winston,  84  Md.  356,  35  Atl. 
1101:  Herbert  v.  Herbert,  49  N.  J.  Eq.  70, 
22  Atl.  789;  Munroe  v.  Williams,  37  S.  C.  81, 
16  S.  E.  533,  19  L.  R.  A.  665. 

Although  omitted  as  a  distinct  ground 
on  a  revision  of  the  Ohio  statute  (Ohio  Rev. 
Stat.  (1900),  §§  5521-5523,  5048,  subs.  3) 
the  court  has  held  that  by  implication  the 
legislature  intended  to  continue  non-residence 
as  a  ground  for  attachment.  Gorham  i\ 
Steinau,  10  Ohio  S.  &  C.  PI.  Dec.  131  [ap- 
proving Auerbach  v.  Swadner,  10  Ohio  Cir. 
Ct.  435].  See  also  Moore  v.  Williams,  44 
Miss.  61,  63,  where  it  was  held  that,  under 
the  Mississippi   act  of    1852,  attachments 
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due  the  sole  ^  fact  to  be  established  is  actual  non-residence  at  the  time  when 
the  writ  of  attachment  is  issiied.^^ 

b.  In  Case  of  Joint  Debtors.^^  An  attachment  on  the  ground  of  non-residence 
will  not  issue  against  the  joint  property  of  co-debtors  where  only  one  of  them 
resides  without  the  state.^^ 


against  non-residents  shall  be  "  subject  to  the 
same   rules,   regulations,   and  restrictions 
that  apply  to  attachments  against  absconding 
debtors. 

In  Tennessee  the  act  of  1794,  c.  1,  §  23, 
applied  only  to  non-residents  who  were  the 
owners  of  property  within  the  state.  James 
V.  Hall,  1  Swan  (Tenn.)  297. 

In  West  Virginia,  under  W.  Va.  Code 
(1860),  c.  51,  §  11,  it  was  held  that,  unless 
plaintiff's  claim  was  an  equitable  one,  non- 
residence  was  the  sole  ground  for  attachment 
in  equity  ( Sims  v.  Charleston  Bank,  3  W.  Va. 
415),  but  this  rule  has  been  altered  by  stat- 
ute. 

An  attachment  on  this  ground  will  not  lie 

against  a  trustee  in  Georgia  (Cox  v.  Henry, 
113  Ga.  259,  38  S.  E.  856;  Smith  v.  Riley,  32 
Ga.  356),  or  against  an  alleged  homestead 
as  such  (Burns  x,.  Lewis,  86  Ga.  591,  13  S.  E. 
123). 

Provision  for  attachment  against  non-resi- 
dent debtor  constitutional. — The  law  of  Geor- 
gia prodding  for  the  issue  of  an  attach- 
ment against  a  non-resident  debtor  has  been 
held  to  be  not  in  conflict  with  section  2,  ar- 
ticle 4,  of  the  Constitution  of  the  United 
States,  which  declares  that  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  of  the  several  states 
nor  with  the  fourteenth  amendment  of  that 
constitution.  Pyrolusite  Manganese  v.  Ward, 
73  Ga.  491. 

83.  Douglas  v.  Bank  of  Commerce,  97  Tennt 
133,  36  S.  W.  874;  Lederer  v.  Rosenthal,  99 
Wis.  235,  74  N.  W.  971. 

Contingent  liability. —  Mere  non-residence 
is  not  a  ground  for  attachment  in  an  action 
on  a  contingent  liability.  Brannin  v.  Smith, 
2  Disn.  (Ohio)  436. 

84.  An  intent  to  defraud  on  the  debtor's 
part  need  not  be  shown.  Mitchell  v.  Shook, 
72  111.  492. 

Impossibility  of  serving  process  on  defend- 
ant in  the  state  of  his  residence  need  not  be 
shown.  Hickson  i;.  Brown,  92  Ga.  225,  17 
S.  E.  1035;  De  Poret  v.  Gusman,  30  La.  Ann. 
930. 

Plaintiff's  danger  of  losing  his  debt  need 
not  be  established.  Messner  tz.  Hutchins,  17 
Tex.  597;  Sydnor  v.  Chambers,  Dall.  (Tex.)' 
001 ;  Goldsoll  v.  Votaw,  1  Tex.  Unrep.  Cas. 
90.  . 

85.  Blair  xi.  Winston,  84  Md.  356,  35  Atl. 
1101  {citing  Barr  v.  Perry,  3  Gill  (Md.) 
313]  ;  State  i\  Mills,  57  N.  J.  L.  570,  31  Atl. 
1023. 

If  non-residence  is  disputed  the  question  is 
Pne  of  fact,  to  be  determined  by  the  circum- 
stances of  the  particular  case  (Krone  v. 
Cooper,  43  Ark.  547;  Ritter  v.  Phopnix  Mut. 
L.  Ins.  Co.,  32  Kan.  504,  4  Pac.  1032 ;  Strat- 
ton  r.  Brigham,  2  Sneed  (Tenn.)  420),  and 


where  the  question  is  doubtful  the  decision' 
should  be  rendered  to  best  secure  the  rights 
of  all  parties  involved  (Keith  v.  Stetter,  25 
Kan.  100;  Hatch  v.  Smith,  6  Kan.  App.  645, 
49  Pac.  698). 

Prima  facie  evidence  of  non-residence. — The 
return  of  the  writ  of  capias  or  summons  with- 
out service  is  'prima  facie  evidence  of  non- 
residence  as  is  an  affidavit  of  non-residence 
by  plaintiff  or  some  credible  person.  Smith 
V.  Armour,  1  Pennew.  (Del.)  361,  40  Atl. 
720. 

86.  Witbeck  v.  Marshall-Wells  Hardware 
Co.,  188  lU.  154,  58  N.  E.  929  {affirming  88 
111.  App.  101]  ;  State  v.  Mills,  57  N.  J.  L. 
570,  31  Atl.  1023.  But  see  Pullian  v.  Nelson, 
28  111.  112,  where  it  was  held  that  an  affi- 
davit alleging  non-residence  at  the  time  the 
affidavit  was  made  stated  a  sufficient  ground 
for  attachment,  because  the  issue  of  the  affi- 
davit was  practically  the  commencement  of 
the  suit. 

Proof  of  previous  residence  in  the  state 
some  time  before  the  writ  issued  does  not 
prevent  an  attachment.  Barth  v.  Burnham, 
105  Wis.  548,  81  N.  W.  809. 

87.  Attachment  against  joint  debtors  see 
supra,  IV,  C. 

88.  One  joint  debtor  residing  without  the 
state  is  subject  to  attachment,  though  his 
co-debtor  is  a  resident  (Searcy  v.  Platte 
County,  10  Mo.  269;  Baird  v.  Walker,  12 
Barb.  (N.  Y.)  298,  Code  Rep.  N.  S.  (N.  Y.) 
329,  2  Edm.  Sel.  Cas.  (N.  Y.)  268.  Contra, 
Corbit  V.  Corbit,  50  N.  J.  L.  363,  13  Atl.  178; 
Thayer  v.  Treat,  39  N.  J.  L.  150;  Barber  v. 
Robeson,  15  N.  J.  L.  17 ;  Curtis  v.  Hollings- 
head,  14  N.  J.  L.  402)  ;  and  the  interest  of 
one  member  in  a  partnership  may  be  attached 
for  a  firm  debt  because  of  his  non-residence 
merely  (McHaney  v.  Cawthorn,  4  Heisk. 
(Tenn.)  508). 

89.  McHaney  v.  Cawthorn,  4  Heisk.  (Tenn.) 
508;  Wallace  v.  Galloway,  5  Coldw.  (Tenn.) 
510;  Goodman  v.  Henry,  42  W.  Va.  526.  26 
S.  E.  528,  35  L.  R.  A.  847.  Contra,  Mills  v. 
Brown,  2  Mete.  (Ky. )  404,  where,  however, 
the  court  refused  to  allow  attachment  against 
the  separate  property  of  co-defendants  resid- 
ing within  the  state.  See  also  McKinlav  V- 
Fowler,  67  How.  Pr.  (N.  Y.)  388,  where  at- 
tachment was  allowed  against  a  firm  doing 
business  in  a  foreign  state,  although  one  mem- 
ber had  a  domicile  within  the  state  from 
which  he  was  absent  a  part  of  each  year. 

Under  the  early  attachment  law  of  Ohio 
an  attachment  could  be  issuod  against  indi- 
viduals who  were  non-residents,  but  could 
not  be  had  against  firms  which  were  non- 
residents. Dobell  r.  Loker,  1  Handv  (Ohio) 
574,  12  Ohio  Dec.  (Reprint)  297. 

The  casual  presence  of  one  joint  debtor 
who  is  served  with  process  in  the  state  will 
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2.  What  Constitutes  —  a.  In  General  —  (i)  '^Eesidence^^  Defined.  Resi- 
dence is  a  place  of  abode,^^  a  dwelling,  a  habitation,  the  act  of  abiding  or  dwelling 
in  a  place  for  some  continuance  of  time ;  to  have  a  permanent  abode  for  the 
time  being  as  contra-distingnislied  from  a  mere  temporary  locality  of  existence.^^ 

(ii)  Residence-^  AND  ^^DoMiciLE^^  Distinguished.  "  Domicile  "  is  some- 
times used  as  synonymous  with  "  non-residence,"  but  to  constitute  domicile,  two 
things- must  concur  —  the  fact  of  residence  and  an  intention  to  remain.^^  Attach- 
ment statutes  contemplate  actual  j:esidence  without  regard  to  domicile,^*  and  a 
person  may  have  his  domicile  in  one  state  and  his  residence  in  another.^^ 

(ill)  ''Place  of  Business and  ''Actual  Residence Distinguisred-. 
A  person  may  be  a  non-resident  within  the  attachment,  laws,  although  he  has  a 
regular  place  of  business  within  the  state ;     and  a  debtor  is  not  liable  to  attach- 


not  prevent  an  attachment  against  the  joint 
property.  Jackson  v.  Perry,  13  B.  Mon. 
(Ky.)  231. 

Transferring  to  a  resident  an  undivided  in- 
terest in  property  will  not  deprive  the  cred- 
itor of  his  right  to  attachment  against  the  in- 
terest of  a  non-resident.  Stevenson  v.  Pra- 
ther,  23  La.  Ann.  434. 

90.  Fixed  place  of  abode  is  an  important  if 
not  conclusive  consideration  in  determining 
the  question  of  residence. 

Arkansas-    Krone  v.  Cooper,  43  Ark.  547. 

District  of  Columbia. —  Robinson  v.  Morri- 
son, 2  App.  Cas.   (D.  C.)  105. 

Illinois. — Witbeck  v.  Marshall-Wells  Hard- 
ware Co.,  188  111.  154,  58  N.  E.  929  [a/^irw- 
ing  88  111.  App.  101];  Barron  i\  Burke,  82 
111.  App.  116. 

New  Jersey. — Baldwin  v.  Flagg,  43  N.  J.  L. 
495. 

NeiD  York. —  Wood  v.  Hamilton,  14  Daly 
(N.  Y.)  41,  1  N.  Y.  St.  779. 

Wisconsin. —  Barth  v.  Burnham,  105  Wis. 
548,  81  N.  W.  809. 

Walit  of  place  of  abode  at  which  summons 
could  be  served  makes  a  person  a  non-resi- 
dent.   Baldwin  r.  Flagg,  43  N.  J.  L.  495., 

Actual  absence  of  the  non-resident  from 
the  state  at  the  time  process  is  sued  out  is 
not  necessary  (Burcalow  v.  Trump,  1  Houst. 
(Del.)  363;"  Bryans  v.  Dunseth,  1  Mart. 
N.  S.  (La.)  412;  Blair  '•.  Winston,  84  Md. 
356,  35  Atl.  1101)  ;  but  actual  absence  from 
the  county  has  been  held  essential  (Bain- 
bridge  V.  Alderson,  2  Browne  (Pa.)  51; 
Maule  V.  Cooper,  1  Wkly.  Notes  Cas.  (Pa.) 
109;  Lummis  r.  Cozier,  12  Phila.  (Pa.)  320, 
35  Leg.  Int.  (Pa.)  262)  ;  and  this  has  been 
qualified  by  requiring  defendant  to  show  he 
was  in  the  county  at  the  precise  time  the 
writ  issued  (King  v.  Cooper,  2  Miles  (Fa.) 
176). 

91.  Long  V.  Ryan,  30  Gratt.  (Va.)  718, 
720. 

The  term  "non-residence"  in  an  attach- 
ment statute  means  the  same  as  when  used 
in  a  statute  exempting  personal  property. 
State  V.  Allen,  48  W.  Va.  154,  35  S.  E.  990, 
50  L.  R.  A.  284. 

,The  term  "not  resident  in  this  state"  in 
the  first  section  of  the  Ne^y  Jersey  attach- 
ment act  means  that  the  debtor  is  not  actu- 
ally present  in  person  within  the  state ;  while 
the  same  term  in  the  twenty-sixth  section  of 
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the  act  means  that  the  debtor  has  not  only 
a  legal  residence  or  domicile  abroad  but  that 
the  ordinary  process  of  the  courts  cannot  be 
served  upon  him.  Brundred  v.  Dei  Hoyo,  20 
N.  J.  L.  328. 

92.  Stratton  v.  Brigham,  2  Sneed  (Tenn.) 
420. 

93.  Long  V.  Ryan,  30  Graft.  (Va.)  718; 
Andrews  v.  Mundy,  36  W.  Va.  22,  14  S.  E. 
414. 

94.  Egener  v.  Juch,  101  Cal.  105,  35  Pac. 
432,  873;  Hanson  v.  Graham,  82  Cal.  631,  23 
Pac.  56,  7  L.  R.  A.  127 ;  Lawson  v.  Adlard,  46 
Minn.  243,  48  N.  W.  1019  [distinguishing 
Keller  v.  Carr,  40  Minn.  428,  42  N.  W.  292] ; 
Haggart  v.  Morgan,  5  N.  Y.  422,  55  Am.  Dec. 
350;  Matter  of  Thompson,  1  Wend.  (N.  Y.) 
43. 

95.  Levy  v.  Rubarts,  17  Ky,  L.  Rep.  1370, 
34  S.  W.  1078;  Brown  v.  Crane,  69  Miss. 
678,  13  So.  855 ;  Hackettstown  Bank  v.  Mitch- 
ell, 28  N.  J.  L.  516;  Cain  v.  Jennings,  3 
Tenn.  Ch.  131.  Contra,  Johnson  v.  May,  49 
Nebr.  601,  68  K  W.  1032,  where  the  court 
said  that  it  was  a  solecism  to  allow  a  debtor 
to  have  a  residence  in  one  state  and  at  the 
same  time  a  domicile  in  another. 

Actual  resident  with  foreign  domicile  is 
not  subject  to  attachment  as  a  non-resident. 
Krone  v.  Cooper,  43  Ark.  547 ;  Rosenzweig  v. 
Wood,  30  Misc.  (N.  Y.)  297,  63  N.  Y.  Suppl. 
447;  Lyle  V.  Foreman,  1  Dall.  (Pa.)  480,  1 
L.  ed.  232. 

Citizen  residing  abroad  is  subject  to  attach- 
ment as  a  non-resident.  Dorsey  v.  Kyle,  30 
Md.  512,  96  Am.  Dec.  617 ;  Hanover  Nat. 
Bank  v.  Stebbins,  69  Hun  (N.  Y\)  308,  23 
N.  Y.  Suppl.  529,  53  N.  Y.  St.  350;  Union 
Square  Bank  v.  Reichmann,  23  N.  Y.  Suppl. 
531,  53  N.  Y.  St.  352;  Matter  of  Thompson, 
1  Wend.  (N.  Y.)  43. 

96.  District  of  Columbia.—  Robinson  V. 
Morrison,  2  App.  Cas.  (D.  C.)  105  [affirmed 
on  rehearing,  2  App.  Cas.  (D.  C.)  129]. 

Louisiana. —  Rayne  v.  laylor,  10  La.  Ann. 
726. 

New  Jersey. — Perrine  v.  Evans,  35  N.  J.  L. 
221, 

New  Yorfc.— Wallace  v.  Castle,  68  J^,  Y. 
370;  Coffm  v.  Stitt,  5  N.  Y.  Civ.  Proc.  261; 
Murphy  V.  Baldwin,  11  Abb,  Pr.  N.  S,  (N.  Y,) 
407,  41  How.  Pr.  (N.  Y.)  270;  Greaton  V. 
Morgan,  8  Abb.  Pr.  (N.  Y.)  64;  Barry  v. 
Bockover,  b  Abb.  Pr.   (N.  Y.)   374;  Bache 
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ment  in  the  state  of  his  residence  because  he  has  a  regular  place  of  business  in 
another  state.^^ 

b.  Effect  of  Absence  on  Question  of  Residence — (i)  Prolonged.  An 
absence  from  the  state  prolonged  for  an  indefinite  period  ^  with  no  place  of  abode 
within  the  state  ^  makes  the  absentee  a  non-resident,  although  he  may  have  a 
general  intention  to  return  at  some  future  time.^ 

(ii)  HEN  Temporary.  Mere  casual  or  temporary  *  absence  from  the  state 
will  not  make  the  absentee  a  non-resident ;  ^  especially  when  the  alleged  non- 


V.  Lawrence,  17  How.  Pr.  (N.  Y.)  554;  Lee 
V.  Stanley,  9  How.  Pr.  (N.  Y.)  272.  A  for- 
tiori this  is  true  where  the  place  is  not  one 
where  business  is  regularly  transacted  by  the 
debtor.  Bowman  v.  Perine,  7  N.  Y.  Suppl. 
155,  23  Abb.  K  Cas.  (N.  Y.)  236. 

Pennsylvania. —  Chase  v.  ISew  York  Ninth 
Nat.  Bank,  56  Pa.  St.  355. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  70. 

Place  of  business,  though  accompanied  with 
actual  residence  for  a  short  period,  was  held 
not  to  make  defendant  a  resident.  Houghton 
V.  Ault,  8  Abb.  Pr.  (N.  Y.)  89  note,  16  How. 
Pr.  (N.  Y.)  77. 

The  place  of  residence  of  a  man's  family 
is  prima  facie  his  residence  (Keith  v.  Stetter, 
25  Kan.  100;  Hatch  v.  Smith,  6  Kan.  App. 
645,  49  Pac.  698.  But  see  St.  Louis  Exch. 
Bank  v.  Cooper,  40  Mo.  169,  w^here  the  court 
held  that  the  mere  fact  that  a  person's  fam- 
ily resided  without  the  state  was  insufficient 
ta  constitute  him  a  non-resident ) ,  and  resort- 
ing to  actual  place  of  abode  on  Sundays  and 
holidays  only  does  not  affect  the  doctrine  of 
business  domicile  (Chaine  v.  Wilson,  8  Abb. 
Pr.  (N.  Y. )  78,  Pierrepont,  J.,  dissenting. 
Contra,  Towner  v.  Church,  2  Abb.  Pr.  (N.  Y. ) 
299 ) .  Compare  Barron  v.  Burke,  82  111.  App. 
116;  Long  v.  Ryan,  30  Graft.  (Va.)  718,  both 
to  the  effect  that  a  person  might  have  a  resi- 
dence in  two  states  at  the  same  time.  Con- 
tra, Robinson  v.  Morrison,  2  App.  Cas.  ( D.  C.) 
105 

Failure  of  court  to  find  whether  defendant's 
wife  and  family  remain  settled  in  the  coun- 
try is  not  error  on  a  default  against  a  non- 
resident defendant  in  an  attachment  suit,  for 
that  is  a  matter  of  defense.  Dronillard  v. 
Whistler,  29  Ind.  552. 

.97.  Brundred  v.  Del  Hoyo,  20  K  J.  L. 
■  328. 

The  place  of  business  of  a  firm  at  which  its 
operations  are  carried  on  and  where  the  part- 
ners are  either  continually  or  at  times  to 
manage  the  business  is  the  residence  of  each 
of  the  partners  for  the  purpgse  of  attach- 
nient  proceedings.  McKinlay  v.  Fowler,  67 
Hovv.  Pr.  (N.  Y.)  388. 

1.  Ten  years'  absence  without  communica- 
tion of  any  sort  will  justify  an  attachment. 
Walker  v.  Barrelli,  32  La.  467. 

Nature  of  absentee's  business  or  employ- 
ment may  be  looked  to  in  determining  the 
probable  duration  of  his  absence.  Burrill  v. 
t^ewett,  2  Rob.  (N.  Y.)  701 ;  Wheeler  v.  Cobb, 
75  N.  C.  21. 

2.  Witbeck  v.  Marshall-Wells  Hardware 
Co.,  188  111.  154,  58  N.  E.  929  [affirming  88 
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111.  App.  101]  ;  Wood  V.  Hamilton,  14  Daly 
(N.  Y.)  41,  1  N.  Y.  St.  779;  Pech  Mfg.  Co.  v. 
Groves,  6  S.  D.  504,  62  N.  W.  109. 

Leasing  one's  dwelling  and  departure  with 
intention  to  travel  for  two  years  has  been 
held  to  make  the  absentee  a  non-resident. 
Leathers  v.  Cannon,  27  La.  Ann.  522. 

3.  A  general  intention  to  return  eventually 
will  not  continue  a  residence  (Hanson  v. 
Graham,  82  Cal.  631,  23  Pac.  56,  7  L.  R.  A. 
127;  Risewick  v.  Davis,  19  Md.  82;  Weit- 
kamp  V.  Loehr,  53  N.  Y.  Super.  Ct.  79;  Car- 
den  V.  Carden,  107  N.  C.  214,  12  S.  E.  197, 
22  Am.  St.  Rep.  876.  But  compare  Egan  v. 
Lumsden,  2  Disn.  (Ohio)  168),  and  such  gen- 
eral intention  becomes  even  less  important 
where  the  absentee  acquires  a  place  of  abode 
in  another  state  (Jenks  v.  Rounds,  87  111. 
App.  284;  Stevens  v.  Ellsworth,  95  Iowa  231, 
63  N.  W.  683;  Carden  v.  Carden,  107  N.  C. 
214,  12  S.  E.  197,  22  Am.  St.  Rep.  876;  Wolf 
V.  McGavock,  23  Wis.  516). 

An  unfulfilled  intention  to  return  within 
a  definite  time  (Eberly  v.  Rowland,  1  Pear- 
son (Pa.)  312;  Nailor  v.  French,  4  Yeates 
(Pa.)  241)  or  soon  (Henderson  v.  Travis,  6 
La.  Ann.  174)  will  have  no  effect  toward  re- 
taining residence. 

Contingent  intention  to  return. — Where  the 
debtor  left  the  state  with  an  intention  to  re- 
turn on  one  contingency  and  to  remain  on  an- 
other, and  neither  contingency  happened,  he 
was  held  not  to  have  lost  his  residence. 
Smith  V.  Dalton,  1  Cine.  Super.  Ct.  (Ohio) 
150. 

Definite  intention  to  return  prevented  the 
loss  of  a  residence,  although  the  debtor  was 
absent  nearly  a  year  establishing  a  business 
which  was  subsequently  to  be  put  in  charge 
of  a  collector.  Hurlbut  v.  Seelev,  2  Abb.  Pr. 
(N.  Y.)  138,  11  How.  Pr.  (N.  Y.)  507. 

Evidence  of  intention  to  return  is  material 
when  alleged  non-residence  is  traversed.  Wal- 
lace V.  Lodge,  5  111.  App.  507. 

4.  No  definite  rule  as  to  exact  duration  of 
absence  which  will  render  a  person  a  non- 
resident can  be  laid  down  (Johnson  v.  Mav, 
49  Nebr.  601,  68  N.  W.  1032),  but  a  prom- 
inent idea  involved  is  whether  the  absence 
of  the  party  is  of  such  character  and  so  pro- 
longed that  he  cannot  bo  served  with  ordinary 
process  (Morgan  r.  Nunes,  54  ^liss.  308). 

5.  Illinois. —  Jenks  r.  Rounds,  87  111.  App. 
284;  Wells  v.  Parrott,  43  111.  App.  656. 

Louisiana. —  Gordon  r.  Baillio,  13  La.  Ann. 
473;  Watson  v.  Pierpoint,  7  Mart.  (La.)  413. 

Maryland. —  Risewick  v.  Davis,  19  Md. 
82. 
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resident  has  a  place  of  abode  within  the  state,^  or  lacks  any  intention  of  acquiring 
a  fixed  residence  elsewhere.'^ 

3.  Changing  Residence  —  a.  Losing.  A  resident  of  a  state  becomes  a  non- 
resident by  actually  leaving  the  state  ^  with  the  intention  of  becoming  a  non- 
resident.^ 


Minnesota. —  Keller  v.  Carr,  40  Minn,  428, 
42  N.  W.  292. 

Nebraska. —  Johnson  v.  May,  49  Nebr.  601, 
68  N.  W.  1032. 

Neio  Jersey. —  State  v.  Mills,  57  N.  J.  L. 
570,  31  Atl.  1023;  Likens  v.  Clark,  26  N.  J.  L. 
207. 

Pennsylvania. —  Shipman  i\  Woodbury,  2 
Miles  ( Pa. )  67 ;  Sibley  v.  Dougherty,  9  Kulp 
(Pa.)  185. 

Tennessee. —  Springfield  People's  Bank  v. 
Williams,  (Tenn.  Ch.  1896)  36  S.  W.  983. 
Wisconsin. —  Cooper  v.  Smith,  8  Wis.  358. 

6.  Croft  V.  Apel,  8  Houst.  (Del.)  162,  32 
Atl.  172;  Chariton  County  v.  Moberly,  59 
Mo.  238 ;  Hentz  Asahl,  1  Wkly.  Notes  Cas. 
(Pa.)  282;  Barth  v.  Burnham,  105  Wis.  548, 
81  N".  W.  809  (where  a  year's  absence  in 
search  of  work  with  Avife  and  family  residing 
within  the  state  was  held  riot  to  make  ab- 
sentee a  non-resident ) .  But  see  Haggart  i\ 
Morgan,  5  N.  Y.  422,  55  Am.  Dec.  350  (where 
three  years'  absence  made  the  absentee  a  non- 
resident, although  he,  kept  house  within  the 
jurisdiction)  :  Taylor  v.  Knox,  1  Dall.  (Pa.) 
158,  1  L.  ed.  80  (where  three  months'  ab- 
sence, although  there  was  a  place  of  abode 
within  the  state,  had  a  like  effect). 

7.  Erickson  v.  Drazkowski,  94  Mich.  551, 
54  N.  W.  283;  Fitzgerald  v.  McMurran,  57 
Minn.  312,  59  N.  W.  199;  Fuller  v.  Bryan,  20 
Pa.  St.  144. 

Absconding  debtors  for  this  reason  are 
usually  not  non-residents  (Lindsey  v.  Dixon, 
52  Mo.  App.  291;  State  v.  Mills,  57  N.  J.  L. 
570,  31  Atl.  1023;  Morrison  v.  Goldstein,  23 
Pa.  Co.  Ct.  399,  16  Montg.  Co.  Rep.  (Pa.) 
76;  Scott  V.  Hilgert,  14  Wkly.  Notes  Cas. 
( Pa. )  305 ) ,  though  an  absconding  debtor  with 
fixed  abode  in  another  state  is  a  non-resident 
(Ross  V.  Clark,  32  Mo.  296). 

Absence  on  account  of  political  agitation 
lasting  only  a  short  time  will  not  make  the 
absentee  a  non-resident.  Clark  v.  Pratt,  19 
La.  Ann.  102. 

Absence  prolonged  by  sickness  will  not 
make  the  absentee  a  non-resident.  Garling- 
house  V.  Mulvane,  40  Kan.  428,  19  Pac.  798; 
Johnson  v.  May,  49  Nebr.  601,  68  N.  W.  1032. 

Absence  to  evade  criminal  process  does  not 
usually  make  the  fugitive  a  non-resident. 
New  York  v.  Genet,  4  Hun  (N.  Y.)  487; 
Starke  v.  Scott,  78  Va.  180.  But  see  Burrill 
V.  Jewett,  2  Rob,  (N.  Y.)  701,  where  the  court^ 
held  that  an  absence  of  two  and  one  half 
years,  while  engaged  in  the  navigation  of  a 
trading  vessel  in  foreign  waters,  made  the 
absentee  a  non-resident. 

Dividing  time  between  two  states,  spending 
winters  in  New  York  and  summers  m  New 
Jersey,  constituted  a  person  a  non-resident  of 
New  Jersey  during  the  winter  months  ( Stout 
V.  Leonard,  37  N.  J.  L.  492  [reversing  36 
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N.  J.  L,  370]  )  ;  and  on  similar  facts  an  at- 
tachment issued  immediately  upon  an  attempt 
.  to  rent  the  New  Jersey  residence  was  sus- 
tained (Baldwin  v.  Flagg,  43  N.  J.  L.  495).  _ 

Temporary  recurring  absences  at  periodic 
intervals  do  not  make  the  absentee  a  non- 
resident (Winter  Iron  Works  v.  Toy,  12  L,a. 
Ann.  200;  Burch  v.  Taylor,  1  Phila.  (Pa.) 
224,  8  Leg.  Int.  (Pa.)  130;  Raub  v.  Eakin,  2 
Leg.  Chron.  ( Pa. )  25 )  ;  unless  the  stay  within 
the  state  is  so  short  in  duration  that  it 
amounts  only  to  a  succession  of  visits  ( South- 
ern R.  Co.  V.  McDonald,  (Tenn.  Ch.  1900)  59 
S.  W.  370). 

Volunteer  soldiers,  therefore,  are  usually 
held  not  to  be  nonrresidents  (Tibbitts  v.  Town- 
send,  15  Abb.  Pr.  (N.  Y.)  221;  Lyon  v.  Vance, 
46  W.  Va.  781,  34  S.  E.  761.  But  see  Ludlow 
V.  Ramsey,  11  Wall.  (U.  S.)  581,  20  L.  ed. 
216,  where  the  contrary  was  held  of  a  volun- 
teer soldier  engaged  in  hostilities  in  rebellion 
against  the  United  States),  but  joining  an 
army  in  active  service,  accompanied  by  the 
departure  of  soldier's  family  from  their  usual 
place  of  abode,  will  make  the  absentee  subject 
to  attachment  as  a  non-resident  (Tiller  v. 
Abernathy,  37  Mo.  196). 

8.  loiva. —  Mann  v.  Tavlor,  78  Iowa  355,  43 
N.  W.  220. 

Kansas. — Ballinger  v.  Lantier,  15  Kan.  608. 
Kentucky. —  Southwood  v.  Myers,  3  Bush 
(Ky.)  681. 

Neio  York. —  Chaine  v.  Wilson,  8  Abb.  Pr. 
(N.  Y.)  78. 

Pennsylvania. —  Lyle  v.  Foreman,  1  Dall. 
(Pa.)  480,  1  L.  ed.  232. 

Tennessee. —  Smith  v.  Story,  1  Humphr. 
(Tenn.)  420. 

Contra,  Clark  v.  Ward,  12  Gratt.  (Va.) 
440. 

It  is  not  sufficient  actual  removal  that  a 
person  has  made  preparations  to  leave  the 
state  (State  v.  Mills,  57  I^.  J.  L.  570,  31  Atl. 
1023;  Smith  v.  Story,  1  Humphr.  (Tenn.) 
420),  partially  executed  a  plan  for  removing 
goods  (Kugler  v.  Shreve,.28  N.  J.  L.  129),  or 
has  started  for  the  state  line  without  actually 
reaching  it  (Ballinger  v.  Lantier,  15  Kan. 
608.  Contra,  State  v.  Allen,  48  W.  Va.  154, 
35  S.  E.  990,  50  L.  R.  A.  284). 

Where  there  is  actual  removal  the  change 
is  none  the  less  effected  by  an  intention  to 
retain  a  residence  (Robinson  v.  Morrison,  2 
App.  Cas.  (D.  C.)  105),  or  by  a  temporary 
residence  of  the  family  at  the  fornier  domi- 
cile (Reed  v.  Ketch,  1  Phila.  (Pa.)  105,  7 
Leg.  Int.  (Pa.)  183). 

9.  Intention  to  reside  in  another  state  is 
sufficient.  Farrow  v.  Barker,  3  B.  Mon. 
(Ky.)  217;  Whitehill  v.  Eicherly,  15  Pa.  Co. 
Ct.  593:  State  v.  Allen,  48  W.  Va.  154,  35 
S.  E.  990,  50  L.  R.  A.  284. 

Intention  not  to  return  couplea  with  actual 
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b.  Acquiring.  Residence  is  acquired  by  actual  presence  in  the  state,  coupled 
with  an  intention to  remain  there  permanently^^  or  for  an  indefinite  period. 

M.  Overdue  Instruments  For  Direct  Payment  of  Money,  or  Book- 
Account.  In  Colorado  it  is  a  specific  ground  for  attachment  that  tlie  action  is 
brought  upon  an  overdue  promissory  note,  bill  of  exchange,  other  written  instru- 
ment for  the  direct  payment  of  money,  or  upon  book-account.^"^ 

N.  Refusal  to  Pay  or  Secure  Debt.  Under  a  statute  making  it  a  ground 
for  attachment  that  a  contract  debtor    will  not,  on  demand,^^  either  secure  or  pay 


absence  has  been  held  sufficient.  Moore  v. 
Holt,  10  Gratt.  (Va.)  284. 

Intention  merely  to  abandon  residence  has 
been  held  sufficient  (Hitter  <;.  Phoenix  Mut.  L. 
Ins.  Co.,  32  Kan.  504,  4  Pac.  1032),  but  mere 
intention  to  seek  new  abode  is  not  sufficient 
(Smith  V.  Dalton,  1  Cine.  Super.  Ct.  (Ohio) 
150;  Reed's  Appeal,  71  Pa.  St.  378;  Pfoutz 
■r.  Comford,  36  Pa.  St.  420;  Labe  v.  Brauss, 

12  Pa.  Co.  Ct.  255)  . 

One  voting,  paying  taxes,  and  having  a 
fixed  place  of  abode  in  another  state  is  un- 
doubtedly a  non-resident.  Canda  v.  Robbins, 
5  Silv.  Supreme  (N.  Y.)  8,  7  N.  Y.  Suppl. 
896,  28  N.  Y.  St.  96. 

Time  at  which  intention  is  material. — De- 
fendant's intention  to  return  to  the  state  at 
the  time  when  the  writ  against  him  issues  is 
the  material  inquiry.  Cliarles  v.  Amos,  10 
Colo.  272,  i5  Pac.  417. 

10.  Adams  v.  Evans,  19  Kan.  174. 

Remaining  long  enough  to  acquire  a  po- 
litical domicile  is  not  necessary.  Lurty  v. 
Skilton,  19  La.  Ann.  136;  Wesson  v.  Mar- 
shall, 13  La.  Ann.  436;  Amis  v.  State  Bank, 
9  Rob.  (La.)  348;  Blair  v.  Winston,  84  Md. 
356,  35  Atl.  1101.  Contra,,  under  an  earlier 
Louisiana  statute.  Boone  v.  Savage,  14  La. 
169;  State  v.  Judge  New  Orleans  Probate 
Ct.,  2  Rob.  (La.)  449. 

11.  An  intention  not  to  become  a  resident 
of  the  state  has  the  effect  of  preventing  a 
person  from  acquiring  a  residence  by  remain- 
ing within  the  state  for  short  or  recurring  in- 
tervals. Loder  v.  Littlefield,  39  Mich.  512; 
Quebec  Bank  v.  Carroll,  1  S.  D.  372,  47  N.  W. 
397. 

Lack  of  all  intention  as  to  permanence  has 

been  held  not  to  interfere  with  the  acquiring 
of  a  residence.  Heidenbach  v,  Schland,  10 
How.  Pr.  (N.  Y.)  477;  Burrows  v.  Miller,  4 
How.  Pr.  (N.  Y.)  349,  2  Edm.  Sel.  Cas. 
(N.  Y.)  157.  Contra,  Hickson  v.  Brown^  92 
Ga.  225,  17  S.  E.  1035,  where  the  court  held 
that  proof  of  an  offer  by  a  non-resident  to 
buy  an  interest  in  a  business  situated  in  the 
state  was  not  evidence  of  his  intention  to  re- 
ihain. 

12.  Illinois.— WeWs  v.  People,  44  111.  40; 
Barren  v.  Burke,  82  111.  App.  116. 

Mississippi. —  Brown  v.  Crane,  69  Miss.  678, 

13  So.  855. 

Nebraska. —  Swaney  v.  Hutchins,  13  Nebr. 
266,  13  N.  W.  282. 

New  York. —  Brown  v.  Ashbough,  40  How. 
Pr.  (N.  Y.)  260. 

South  Carolina. —  Munroe  r.  Williams,  37 
S.  C.  81,  16  So.  533,  19  L.  R.  A.  665. 

Tennessee.— Whitly  v.  Steakly,  3  Baxt. 
(Tenn.)  393. 


United  States. —  Knapp  v.  Gerson,  25  Fed. 
197. 

13.  New  York  City  Bank  v.  Merrit,  13 
N.  J.  L.  131;  Stratton  v.  Brigham,  2  Sneed 
(Tenn.)  420;  Didier  v.  Patterson,  93  Va.  534, 
25  S.  E.  661;  Long  v.  Ryan,  30  Gratt.  (Va.) 
718;  Andrews  v.  Mundv,  36  W.  Va.  22,  14 
S.  E.  414. 

Transient  stay  in  the  state  will  not  give 
residence  (Cawker  City  State  Bank  v.  Jen- 
nings, 89  Iowa  130,  56  N.  W.  494;  Greene 
V.  Beckwith,  38  Mo.  384;  Malone  v.  Lindlev, 

I  Phila.  (Pa.)  192,  8  Leg.  Int.  (Pa.)  82),  and 
the  presence  of  a  member  of  congress  in  Wash- 
ington does  not  make  him  a  resident  ( Howard 
V.  Citizens'  Bank,  etc.,  Co.,  12  App.  Cas. 
(D.  C.)  222).  But  s  Egener  v.  Juch,  101 
Cal.  105,  35  Pac.  432,  873,  where  the  court 
held  that  members  of  a  theatrical  troop,  dom- 
iciled in  one  state  and  playing  temporarily  in 
another  while  en  route,  were  residents  of  the 
latter  state. 

An  absconder  hiding  within  the  state  does 
not  become  a  resident.  Shugart  r.  Orr,  5 
Yerg.  (Tenn.)  191. 

14.  Gurley  v.  Tomkins,  17  Colo.  437,  30 
Pac.  344;  Herfort  v.  Cramer,  7  Colo.  483,  4 
Pac.  896;  Simmons  v.  California  Powder 
Works,  7  Colo.  285,  3  Pac.  420. 

Right  to  attachment  in  actions  on  contracts, 
generally,  see  infra,  VI,  B 

In  action  on  a  certified  check,  with  payment 
refused,  an  undenied  statement  in  the  affidavit 
that  "  the  action  is  brought  upon  an  instru- 
ment of  writing  overdue,  and  for  the  direct 
payment  of  money,"  shows  a  good  cause  of  at- 
tachment.   Breene  v.  Merchants',  etc..  Bank, 

II  Colo.  97,  101,  17  Pac.  280. 

A  written  agreement  to  pay  a  mortgage 
given  as  security  for  a  promissory  note  is  an 
instrument  for  the  direct  payment  of  money 
on  which  an  attachment  will  lie.  Stuyvesant 
V.  Western  Mortgage,  etc.,  Co.,  22  Colo.  28, 
4.3  Pac.  144. 

An  appeal-bond,  conditioned  that,  if  de- 
fendant shall  duly  prosecute  his  appeal  and 
pay  the  judgment  in  case  the  same  shall  be 
affirmed,  then  the  obligation  shall  be  void, 
otherwise  it  sliall  remain  in  full  force,  is  not 
a  written  instrument  for  tlie  direct  payment 
of  monev  within  the  meaning  of  Colo.  Code 
Civ.  Proc.  §  92,  subd.  14.  Hurd  r.  INlcClel- 
lan,  14  Colo.  213,  23  Pac.  792. 

15.  Applies  only  to  contracts, —  Attach- 
ment on  this  ground  is  authorized  only  in  ac- 
tions founded  on  contract.  Raver  r.  Webster, 
3  Iowa  502,  66  Am.  Dec.  96. 

16.  Demand  of  payment  is  a  prerequisite 
to  an  attacliment  by  the  state  on  this  ground. 
State  i\  Morris,  50  Iowa  203. 
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the  debt,  no  attacliment  will  be  allowed  if  the  debtor  is  willing  to  give  reasonable 
security  for  the  debt,  even  though  the  creditor  cannot  convert  such  security  into 
cash  as  quickly  as  he  might  desire,^' 

0.  Removal  and  Concealment  of  Property  — l.  In  General.  Actual  or 
contemplated  removal  of  property  from  the  jurisdiction  of  the  court  ^  or  the 
concealment  of  property  and  effects  is  usually  made  by  statute  a  ground  for 
attachment.  Whether  the  debtor  must  have  an  intention  to  defraud  his  creditor 
depends  upon  the  wording  of  the  various  state  statutes.^^ 

2.  What  Constitutes  Removal  —  a.  Actual.  To  constitute  the  removal  of 
property  within  the  meaning  of  the  attachment  acts  the  debtor    must  make  an 


What  a  sufficient  demand. —  Plaintiff,  a 

surety  for  defendants  on  a  note,  requested 
them,  after  the  maturity  of  the  note,  to  pay 
or  secure  it  to-  the  holder.  Defendants  posi- 
tively refused  so  to  do.  A  draft  which  plain- 
tiff procured  the  holder  to  draw  upon  de- 
fendants was  returned  unpaid,  and  a  letter 
accompanying  it  was  not  answered.  Plain- 
tiff then  paid  the  note,  and  sued  out  an  at- 
tachment, on  the  ground  that  defendants 
were  about  to  remove  from  the  county,  and 
that  they  refused  to  pay  or  secure  plaintiff. 
It  was  held,  that  the  attachment  was  not 
defeated  because  plaintiff  made  no  demand 
upon  defendants  for  payment  or  security  after 
he  took  up  the  note.  Ruthven  v.  Beckwith, 
84  Iowa  715,  45  N.  W.  1073,  51  N.  W.  153. 

17.  Drummond  v.  Stewart,  8  Iowa  341. 

What  not  sufficient  security. —  The  execu- 
tion of  a  chattel  mortsfage  by  a  debtor  to  a 
creditor  upon  property  which  is  subject  to 
prior  liens  of  the  same  kind,  if  done  by  the 
debtor,  Avithout  the  knowledge  or  request  of 
the  creditor,  and  if  not  accepted  by  him,  is 
not  such  a  giving  of  property  in  paym.ent  or 
security  for  the  debt  as  the  law  requires  in 
order  to  preclude  an  attachment.  Burrows 
-y.  Lehndorff,  8  Iowa  9G. 

18.  Haslett  v.  Rodgers,  107  Ga.  239,  33 
S.  E.  44;  Stephens  V.  Whitehead,  75  Ga.  294; 
Walker  i\  Welch,  13  111.  674;  Pecquet  v.  Golis, 
1  Mart.  N.  S.  (La.)  438.  But  see  Sims  v. 
Charleston  Bank,  3  W.  Va.  415,  to  the  effect 
that  this  was  not  a  ground  of  attachment  un- 
der W.  Va.  Code  (1860),  c.  151. 

Threatened  removal  \iy  a  mortgagor  of 
mortgaged  property  in  hi-  possession 
furnishes  a  ground  for  attachment  by  the 
mortgagee.  Patton  v.  Harris,  15  B.  Mon. 
(Ky.)  607. 

Intended  removal  of  property  during  pend- 
ency of  action  at  law  furnishes  ground  for 
attachment  in  equity  against  defendant  who 
contemplates  the  removal.  Isaacks  v.  Ed- 
wards, 7  Humphr.  (Tenn.)  464,  46  Am.  Dec. 
86 ;  Fisher  v.  Cummings,  7  Humphr.  ( Tenn. ) 
231. 

19.  Intangible  property  such  as  a  patent 
right  cannot  be  removed  so  as  to  afford  a 
ground  for  attachment.  Logan  v.  Sibley,  67 
111.  App.  579. 

Removal  of  the  debtor's  person  need  not 
accompany  the  removal  of  property  (Lester 
i;.  Cummings,  8  Humphr.  (Tenn.)  384);  and 
under  a  statute  allowing  an  attachment 
against  an  administrator  or  executor  who  is 
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removing  his  decedent's  property  out  of  any 
county,  the  removal  of  the  person  of  the 
executor  or  administrator  does  not  justify  an 
attachment  ( Holloway  v.  Chiles,  40  Ga.  346 ) . 

20.  Steele  v.  Dodd,  14  Nebr.  496,  16  N.  W. 
909. 

Removal  of  property  from  county  is  a 

ground  in  Texas.  Whitemore  v.  Wilson,  1 
Tex.  Unrep.  Cas.  213. 

21.  Boyd  V.  Buckingham,  10  Humphr, 
(Tenn.)  433. 

Secreting  property  and  falsely  transferring 
property  are  separate  and  distinct  grounds 
for  attachment.  Culbertson  v.  Cabeen,  29 
Tex.  247;  Garner  v.  Burleson,  26  Tex.  348; 
Hopkins  v.  Nichols,  22  Tex.  206. 

22.  No  intention  to  defraud  is  necessary 
on  the  debtor's  part. 

Arkansas. —  Goodbar  v.  Bailey,  57  Ark.  611, 
22  S.  W.  568;  Simon  v.  Sevier,  54  Ark.  58, 
14  S.  W.  1101;  Durr  v.  Hervey,  44  Ark.  301, 
51  Am.  Rep.  594.  But  see  Rice  v.  Pertuis,  40 
Ark.  157. 

Michigan. —  Stock  v.  Rej^nolds,  121  Mich. 
356,  80  N.  W.  289. 

Mississippi. —  Stephenson  v.  Sloan,  65  Miss. 
407,  4  So.  342. 

Missouri. —  Dodson-Hills  Mfg.  Co.  v.  Pay- 
ton,  65  Mo.  App.  311. 

Tennessee. — Freidlander  v.  Pollock,  5  Coldw. 
(Tenn.)  490. 

United  States. —  Mack  v.  McDaniel,  2  Mc- 
Crary  (U.  S.)  198,  4  Fed.  294,  construing 
Arkansas  statute. 

Contra,  Hunter  v.  Soward,  15  Nebr.  215,  18 
N..  W.  58 ;  Steele  v.  Dodd,  14  Nebr.  496,  16 
N.  W.  909;  McAllister  v.  Davey,  7  Ohio 
S.  &  C.  PL  Dec.  354,  5  Ohio  N.  P.  274;  Hurd 
V.  Jarvis,  1  Pinn.  (Wis.)  475. 

Showing  of  intent. —  An  intention  to  de- 
fraud was  sufficiently  made  out  in  McEntee 
V.  Aris,  21  N.  Y.  Suppl.  857,  50  N.  Y.  St.  541; 
Weiss  V.  Hobbs,  84  Va.  489,  5  S.  E.  367 ;  but 
not  in  Bernhard  v.  Cohen,  56  N.  Y.  Suppl. 
271;  Sowers  v.  Leiby,  4  Pa.  Co.  Ct.  223; 
Simpson  v.  Dall,  3  Wall.  (U.  S.)  460,  18 
L.  ed.  265. 

23.  Only  a  resident  can  remove  property 
so  as  to  afford  ground  for  attachment  in 
Louisiana  (McClintock  v.  Cairnes,  5  Mart. 
N.  S.  (La.)  450)  ;  but  departure  of  a  resident 
previous  to  removal  will  not  prevent  a  ground 
for  attachment  from  arising  (Sloan  V.  Bangs, 
10  Rich.  (S.  C.)  15). 

The  withdrawal  of  individual  property  by 
copartners  for  individual  purposes  affords  a 
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actual  physical  removal  of  a  material  part  of  his  property  for  more  than  a 
temporary  period.^ 

b.  Intended.  To  constitute  intended  removal  of  property  the  debtor  must  be 
engaged  in  the  act  or  be  near  to  the  performance  of  the  act  of  "  removal,"  and 
if  he  entertains  the  purpose  and  is  making  preparations  to  carry  it  out,  the 
creditor  is  entitled  to  attachment.^^ 

3.  What  Constitutes  Concealment.  To  constitute  concealment  within  the 
meaning  of  attachment  statutes,  it  is  held  that  there  must  be  a  physicaP^  hiding 


ground  for  attachment  (Globe  Woolen  Co.  v. 
Carhart,  67  How.  Pr.  (N.  Y.)  403),  and  the 
removal  of  firm  effects  by  one  partner  with 
the  consent  of  his  copartners  has  the  same 
effect  (Bryant  v.  Simoneau,  51  111.  324). 

24.  Selling  the  property  and  pocketing  the 
proceeds  is  not  removal  (Monroe  v.  Cutter,  9 
Dana  ( Ky. )  93 ) ,  nor  is  a  false  denial  of  the 
receipt  of  certain  funds  (Rohan  Bros.  Boiler 
Mfg.  Co.  V.  Latimore,  18  Mo.  App.  16)  ;  but 
shipments,  although  in  the  regular  course  of 
trade,  may  furnish  a  ground  for  attachment 
(Queen  City  Mfg.  Co.  v.  Blalack,  (Miss.  1896) 
18  So.  800;  Wilkinson  v.  Doekery,  (Miss. 
1893)  12  So.  585;  Mack  v.  McDaniel,  2  Mc- 
Crarv  (U.  S.)  198,  4  Fed.  294).  See  also 
Stock  V.  Reynolds,  121  Mich.  356,  80  N.  W. 
289,  Grant,  C.  J.,  dissenting  (where  the  court 
held  that  property  passing  through  the  county 
in  the  regular  course  of  trade  can  be  attached 
as  property  which  is  being  removed)  ;  Crow 
r.  Lemon,  etc.,  Co.,  69  Miss.  799,  11  So.  110 
(where  it  was  held  that  a  debtor  who  shipped 
his  property  to  consignee  without  the  state, 
for  the  purpose  of  raising  a  fund  against 
which  he  could  draw  to  pay  debts  due  others, 
was  liable  to  an  attachment  on  the  ground 
that  he  had  removed  his  property  without  the 
state ) . 

Proof  of  removal. —  This  ground  for  at- 
tachment was  held  to  be  established  by  evi- 
dence that  a  manufacturing  company  ceased 
business,  and  that  part  of  its  manufactured 
material  and  machinery  had  been  removed 
to  an  unknown  place  (MacTaggart  v.  Put- 
nam Corset  Co.,  5  Silv.  Supreme  (N.  Y.)  473, 
8  N.  Y.  Suppl.  800,  20  N.  Y.  St.  552),  and 
by  proof  that  a  check  given  in  payment  of 
purchases  of  gold  coin  had  been  dishonored 
and  the  gold  had  mysteriously  disappeared 
(Greenleaf  v.  Mumford,  30  How.  Pr.  (N.  Y.) 
30 )  ;  but  the  facts  were  held  not  necessarily  to 
raise  a  presumption  of  fraudulent  renioval 
when  it  appeared  that  a  man  had  sent  his 
family  away  two  days  previously  and  closed 
his  store  and  packed  up  his  goods  by  night 
(Mott  y.  Lawrence,  9  Abb.  Pr.  (N.  Y.)  196, 
17  How.  Pr.  (N.  Y.)  559).  See  also  Brown 
r;  Hawkins,  65  N.  C.  645;  Miller  v.  Paine, 
2  Kulp  (Pa.)  304;  Sowers  v.  Leiby,  4 
Pa.  Co.  Ct.  223. 

25.  Sufficient  property  to  endanger  col- 
lection of  plaintiff's  claim  must  be  removed. 

Alabama. —  Stewart  v.  Cole,  (G  Ala.  (546. 
Arkansas. —  Goodbar  v.  Bailev.  59  Ark.  611, 
22  S.  W.  568:  Rice      Pertuis,  40  Ark.  157. 
Florida.— naher  v.  Naasitts,  12  Fla.  589. 
Mississippi. —  Lowenstein  v.  Bew,,  68  Miss* 


265,  8  So.  674,  24  Am.  St.  Rep.  269 ;  Montague 
r.  Gaddis,  37  Miss.  453. 

Tennessee. —  Wrompelmeir  v.  Moses,  3 
Baxt.  (Tenn.)  467;  Freidlander  v.  Pollock,  5 
Coldw.  (Tenn.)  490. 

Texas.— Wright  v.  Smith,  19  Tex.  297; 
Messner  r.  Hutchins,  17  Tex.  597. 

See  5  Cent.  Dig.  tit.  ''Attachment,"  §  90. 

The  burden  of  proof  is  on  defendant  re- 
moving property  to  show  that  he  has  other 
ample  visible  property  within  the  state  to 
meet  the  demands  of  his  creditors  ( Pickard 
V.  Samuels,  64  Miss.  822,  2  So.  250 )  ;  and  it 
is  not  sufficient  to  show  that  enough  property 
remains  to  satisfy  the  attaching  creditor's 
claim  (Holliday  i'.  Cohen,  34  Ark.  707). 

The  value  of  the  property  remaining  in  the 
state  should  be  reckoned  by  its  fair  niinkot 
value  and  not  upon  what  it  would  bring  at  a 
forced  sale.  Foster  v.  Pitts,  63  Ark.  387,  38 
S.  W.  1114;  Nesbit  v.  Schwab  Clothing  Co., 
62  Ark.  22,  34  S.  W.  79. 

Refusing  to  give  peremptory  instructions 
was  error  when  defendant  took  all  his  prop- 
erty with  him  out  of  the  state  (Philadelphia 
Invest.  Co.  V.  Bowling,  72  Miss.  565,  17  So. 
231)  ;  and  the  facts  showed  a  material  part 
was  removed  in  Tingle  v.  Beasley,  8  Ky.  L. 
Rep.  878. 

26.  Warder  v.  Thrilkeld,  52  Iowa  134,  2 
N.  W.  1073;  Lowenstein  v.  Bew,  68  Miss.  265, 
8  So.  674,  24  Am.  St.  Rep.  269;  Nyack,  etc., 
Gas-Light  Co.  r,  Tappan  Zee  Hotel  Co.,  2 
Silv.  Supreme  (N.  Y. )  567,  6  N.  Y.  Suppl. 
113,  24  N.  Y.  St.  723;  Freidlander  v.  Pollock, 
5  Coldw.  (Tenn.)  490.  A  fortiori  temporary 
removal  in  the  course  of  trade  will  not  furnish 
a  ground  for  attachment.  Lyons  v.  jNlason,  4 
Coldw.  (Tenn.)  525;  Clinch  River  Mineral 
Co.  V.  Harrison,  91  Va.  122,  21  S.  E.  660. 

27.  Probable  injury  to  the  creditor  if  the 
removal  had  been  effected  must  be  shown. 
White  V.  Williams,  10  111.  25;  White  r.  Wil- 
son, 10  111.  21;  Montgomery  v.  Tilley,  1 
B.  Mon.  (Ky.)  155;  Harrison  v.  Kin'o-,  9 
Ohio  St.  388. 

Actual  removal  soon  after  the  attachment 
is  proof  of  a  previoiis  intention  to  remove. 
Freidlander  r.  Pollock,  5  Coldw.  (Tenn.)  490. 
But  intention  to  remove  was  not  shown  by 
the  evidence  in  Jaycox  r.  Wini>-.  66  111.  182; 
Stow  r.  Stacey,  9  N.  Y.  Su])])!.  'l.  30  N.  Y.  St. 
308. 

28.  Myers- r.  Farrell,  47  Miss.  281. 

29.  Thus  an  under-estimation  of  the  value 
of  property  by  a  debtor  seeking  compromise 
is  not  concealment  (Roacli  r.  Brannon.  57 
Miss.  490)  ;  nor  is  a  threat  by  the  debtor  to 
have  judgment  entered  against  him,  which 
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or  secreting  ^  of  property  so  that  it  cannot  be  seized  to  satisfy  creditors^ 
claims.^^ 

P.  Return  of  "Not  Found"  Upon  Ordinary  Process.  As  has  been 
remarked  heretofore,  the  principal  object  of  the  earlier  attachment  acts  was  to 
compel  the  appearance  of  a  defendant  who  could  not  be  reached  by  ordinary  proc- 
ess.^^  Under  such  statutes,  where  ordinary  process  has  been  issued  and  returned 
by  the  officer  "not  found," a  so-called  "judicial"  attachment  may  issue.^^ 


would  exhaust  his  property  (Stokes  v. 
Schleeht,  14  Wkly.  Notes  Cas.  (Pa.)  328),  or 
concealment  of  title  by  means  of  fraudulent 
conveyance  or  mortgage  though  the  last  is  a 
separate  ground  for  attachment;  but  deposit- 
ing money  in  another's  name,  has  been  held 
actual  concealment  (Treadwell  v.  Lawlor,  15 
How.  Pr.  ( N.  Y. )  8 )  ;  as  has  the  allowance 
of  a  liquidated  mortgage  to  remain  unsatisfied 
with  a  view  to  having  it  continue  apparently 
a  live  instrument  to  cover  new  stock  (Bauer 
Grocery  Co.  v.  Smith,  61  Mo.  App.  665,  74 
Mo.  App.  419)  and  a  fraudulent  assignment 
of  notes  (Wilson  v.  Beadle,  2  Head  (Tenn. ) 
510). 

30.  The  word  "  secrete,"  as  used  in  the  at- 
tachment acts,  means  to  hide,  to  put  where 
the  officer  of  the  law  will  not  be  able  to  find 
it.    Pearre  ?;.  Hawkins,  62  Tex.  434. 

Concealment  was  made  out  by  evidence 
that  defendant  boasted  that  he  had  money  in  a 
-safe  place  and  would  not  pay  (Ziegler  v.  Zieg- 
ler,  68  Hun  (N.  Y.)  177,  22  N.  Y.  Suppl. 
812,  51  N.  Y.  St.  891)  ;  and  by  evidence  of  a 
hurried  division  of  property  followed  by  plac- 
ing it  in  various  dift'erent  places  (]McI)onald 
f.  Marquardt,  52  Nebr.  820,  73  N.  W.  288)  ; 
and  failure  to  make  return  of  a  large  cash 
sale  of  goods  consigned  to  a  debtor  by  his 
creditor  to  sell  and  account  for  proceeds 
(Powell  V.  Matthews,  10  Mo.  49)  ;,  or  the 
transmission  of  money  through  the  post-office 
(Albuquerque  First  Nat.  Bank  r.  Lesser,  9 
N.  M.  604,  58  Pac.  345)  tended  to  show  con- 
cealment. Failure  to  keep  a  cash-book  is 
evidence  of  concealment  in  a  doubtful  case 
(Lippineott  v.  Prendergast,  2  Del.  Co.  (Pa.) 
322)  ;  and  the  hiding  of  books  of  account  is 
evidence  of  actual  or  threatened  concealment 
Avhere  it  was  done  with  defendant's  authority 
(Fitzgerald  v.  Belden,  49  How.  Pr.  (N.  Y.) 
225 ) .  See  also  Mahner  v.  Linck,  70  Mo.  App. 
380. 

It  is  not  concealment  to  fail  to  deliver 
property  according  to  contract  (Powers  v. 
O'Brien,  44  Mich.  317,  6  N.  W.  679),  or  to 
deny  the  possession  of  money,  although  the 
debtor  actually  has  the  money  in  his  posses- 
sion (Keith  V.  McDonald,  31  111.  App.  17). 
See  also  Roach  v.  Brannon,  57  Miss.  490, 
498,  where  it  was  said :  "  Money  is  never 
visible  ordinarily,  and  so  long  as  there  is  no 
attempt  to  secrete  it,  by  clandestine  removal 
or  fictitious  transfers  or  otherwise,  and  so 
long  as  it  is  kept  and  used  as  money  ordi- 
narily is,  no  ground  of  attachment  is  af- 
forded." ' 

Evidence  of  the  amount  of  money  paid  by 
defendant  to  plaintifl"  during  their  business 
dealings  is  inadmissible  on  the  question  of 
fraudulent  concea;lment.  Finlay  Brewing  Co. 
V.  Prost,  111  Mich.  635,  70  N.  W.  137.  See 
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also  Stapleton  v.  Ewell,  21  Ky.  L.  Eep..  1534, 
55  S.  W.  917,  where  the  court  held  that 
the  facts  justified  an  attachment  under  the 
statutes  allowing  the  writ  to  issue  wlien  the 
plaintilf  had  a  future  interest  in  property  or 
lien  against  it  and  it  appeared  that  the  prop- 
erty was  "  about  to  be  sold,  concealed,  or  re- 
moved from  the  State." 

31.  Money  is  property  which  may  be  con- 
cealed. Treadwell  v.  Lawlor,  15  How.  Pr. 
(N.  Y.)  8;  Terry  v.  Knoll,  3  Kulp  (Pa.)  272. 

Title  to  the  concealed  property  need  not 
be  in  defendant.  Treadwell  v.  Lawlor,  15 
How.  Pr.  (N.  Y.)  8. 

A  portion  only  of  the  debtor's  property 
need  be  concealed  to  afford  a  ground  for  at- 
tachment.   Taylor  v.  Myers,  34  Mo.  8!. 

32.  The  ulterior  purpose  for  which  the  con- 
cealment is  made  is  immaterial. —  Kleine  v. 
Nie,  88  Ky.  542,  11  Ky.  L.  Rep.  583,  11 
S.  W.  590 ;  Mathews  v.  Loth,  45  Mo.  App.  455. 

A  pretense  of  returning  the  secreted  prop- 
erty will  not  prevent  a  ground  for  attach- 
ment from  arising.  Kleine  v.  Nie,  88  Ky. 
542,  11  Ky.  L.  Rep.  583,  11  S.  W.  590. 

33.  See  swpra,  II,  B. 

34.  Return  substituted  for  plaintiff's  affi- 
davit.—  The  return  of  the  sheriff  upon  the 
original  process  is  substituted  for  plaintiff's 
affidavit  to  procure  an  attachment  writ. 
Welch  V,  Robinson,  10  Humphr.  (Tenn.) 
263. 

The  form  of  the  return  by  the  sheriff  should 
be  that  "  defendant  is  not  to  be  found  within 
his  county"  (Welch  v.  Robinson,  10  Humphr. 
(Tenn.)  263,  265;  Gray  v.  Smith,  17  Tex. 
389)  or  that  "defendant  is  not  found  within 
his  bailiwick  "  ( Craig  v.  Saven,  Hard.  ( Ky. ) 
46;  Irons  v.  Allen,  Hard.  (Ky.)  44).  But 
see  Thompson  v.  Hair,  7  Ala.  313,  where  *the 
court  sustained  an  attachment  although  the 
sheriff's  return  was  •  not  a  regular  one,  or 
in  the  precise  words  of  the  statute,  because 
its  meaning  could  not  be  mistaken. 

Diligent  search  and  inquiry  should  be  made 
by  the  sheriff  before  he  makes  his  return  of 
"  not  found  "  (Welch  v.  Robinson,  10  Humphr. 
(Tenn.)  263)  ;  and  such  return  is  not  justi- 
fied where  defendant  was  absent  tempo- 
rarily for  only  two  or  three  days  (Robeson 
V.  Hunter,  90  Tenn.  242,  16  S.  W.  466).  But 
where  defendant  cannot  be  found  at  his  usual 
place  of  residence  so  as  to  be  served  with 
process,  the  sheriff  may  make  a  return  of 
non  est  inventus  (Moore  v.  Simpson,  5  Litt. 
(Ky. )  49)  even  though  the  impossibility  of 
serving  process  is  due  to  a  bona  fide  change  of 
residence  (James  v.  Hall,  1  Swan  (Tenn.) 
297). 

35.  Mason  v.  Anderson,  3  T.  B.  Mon.  (Ky.) 
293;  McNair  v.  Kaiser,  62  Miss.  783;  Grewar 
V.  Henderson,  1  Tenn.  Ch.  76. 
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VI.   ON  WHAT  DEMANDS  REMEDY  LIES. 

A.  In  General —  l.  Only  Where  Authorized  by  Statute.  To  warrant  the  issue 
of  an  attachment  there  must  be  a  cause  of  action,^^  and  the  remedy  bemg  purely 
statutory it  will  lie  only  where  the  cause  of  action  is  of  a  kind  to  which  the 
statute  is  clearly  intended  to  apply.^^  Where  the  action  is  not  one  in  which  the 
remedy  is  authorized  by  statute  the  issue  and  levy  of  an  attachment  will  give  the 


A  substitute  for  personal  service. —  In  such 
cases  the  attachment  is  sued  out  to  take  the 
place  of  personal  service  and  publication  is 
unnecessary.    Briggs  v.  Smith,  13  Tex.  269. 

Lies  only  against  residents  of  state. — Such 
a  judicial  attachment  lies  only  against  resi- 
dents (Deaver  v.  Keith,  61  N.  C.  428),  and 
the  fact  that  defendant  is  a  resident  must  ap- 
pear of  record  (Blair  v.  Cleveland,  1  Stew. 
(Ala.)  421;  Evans  v.  Saltmarsh,  1  Stew. 
(Ala.)  43;  Wyatt  V.  Campbell,  Minor  (Ala.) 
390). 

36.  City  Nat.  Bank  v.  Jeffries,  73  Ala.  183; 
Mears  v.  Adreon,  31  Md.  229;  Manton  v. 
Poole,  67  Barb.  (N.  Y.)  330., 

Right  to  attach  before  maturity  of  demand 
see  infra,  VI,  D. 

Where  only  nominal  damages  recoverable. 
— Attachment  will  not  issue  where  the  facts 
stated  in  the  affidavit  do  not  show  a  right 
to  recover  more  than  nominal  damages. 
Walts  V.  Nichols,  32  Hun  (N.  Y.)  276. 

37.  See  supra,  II,  A,  1. 

38.  Alabama. —  Le  Baron  v.  James,  4  Ala. 
687. 

California. —  Mudge  v.  Steinhart,  78  Cal. 
34,  20  Pac.  147,  12  Am.  St.  Rep.  17. 

Georgia. —  Monroe  v.  Bishop,  29  Ga.  159. 

Iowa. —  Ogilvie  v.  Washburn,  4  Greene 
(Iowa)  548. 

Kansas. —  Travelers'  Ins.  Co.  v.  Stucki,  4 
Kan.  App.  424,  46  Pac.  42. 

Mississippi. —  Nethery  v.  Belden,  66  Miss. 
490,  6  So.  464. 

Nebraska. —  Rouss  v.  Wright,  14  Nebr.  457, 
16  N.  W.  765,  18  Nebr.  234,  25  N.  W. 
80. 

Neio  York. —  Edick  v.  Green,  38  Hun 
(N.  Y.)  202;  Remington  Paper  Co.  v. 
O'DougKerty,  32  Hun  (N.  Y.)  255,  6  N.  Y. 
Civ.  Proc.  79. 

North  Carolina. —  Mullen  v.  Norfolk,  etc., 
Canal  Co.,  114  N.  C.  8,  19  S.  E.  106. 

Ohio. —  Pope  V.  Hibernia  Ins.  Co.,  24  Ohio 
St.  481;  Hoover  v.  Gibson,  24  Ohio  St. 
389. 

South  Carolina. — Addisan  v.  Sujette,  (S.  C. 
1897)  27  S.  E.  631. 

-Tennessee. — Turner  v.  Newman,  4  Humphr. 
(Tenn,)  328. 

Wisconsin. — Zechman  v.  Haak,  85  Wis.  656, 
56  N.  W.  158. 

United  States.— McCracken  v.  Covington 
City  Nat.  Bank,  4  Fed.  602,  construing  Ohio 
statute. 

See  also  cases  cited  supra,  II,  A,  4,  a. 
Averments  as  to  cause  of  action  or  nature 
of  demand  see  infra,  VII,  D,  7,  c,  (v),  (n). 
Equitable  demands. —  As  to  when  attach- 


ment is  authorized  in  a  suit  in  equity  or  on 
an  equitable  demand  see  infra,  VII,  B,  8. 

New  Jersey  —  When  capias  might  issue. — 
Under  the  New  Jersey  statutes  attachment  is 
maintainable  only  in  actions  arising  out  of 
contract  in  which  a  capias  ad  respondendum 
might  issue  against  defendant.  Kipp  v. 
Salyer,  64  N.  J.  L.  160,  44  Atl.  843 ;  Liveright 
17.  Greenhouse,  61  N.  J.  L.  156,  38  Atl.  697; 
Mercantile  Nat.  Bank  v.  Pequonnock  Nat. 
Bank,  58  N.  J.  L.  300,  33  Atl.  474;  Boyd  v. 
King,  36  N.  J.  L.  134;  Day  v.  Bennett,  18 
N.  J.  L.  287 ;  Van  Emburj?h  v.  Pullinger,  16 
N.  J.  L.  457;  Barber  v.  Robeson,  15  N.  J.  L. 
17;  Jeffery  v.  Wooley,  10  N.  J.  L.  123. 

Action  of  debt  —  Foreign  attachment. —  In 
Victor  V.  Abrams,  13  Pa.  Co.  Ct.  298  (holding 
that  Pancake  v.  Harris,  10  Serg.  &  R.  (Pa.) 
109,  was  not  authority  to  the  contrary)  it 
was  held  that  a  foreign  attachment  would  lie 
in  an  action  of  debt. 

Action  of  account. —  Under  a  statute  au- 
thorizing any  creditor  to  sue  out  an  attach- 
ment and  not  specifying  the  nature  or  form 
of  the  action  in  which  the  writ  might  issue 
it  was  held  that  the  remedy  was  available  in 
an  action  of  account.  Humphreys  v.  Mat- 
thews, 11  111.  471. 

Scire  facias  to  bring  in  party. — An  attach- 
ment may  be  sued  out  in  aid  of  a  scire  facias 
to  make  a  defendant,  not  served  with  process, 
party  to  a  judgment  recovered  against  his  co- 
defendant,  where  the  action  is  such  that  an 
attachment  could  have  issued  in  aid  thereof 
as  originally  instituted.  Firebaugh  v.  Hall, 
63  111.  81;  Ryder  v.  Glover,  4  111.  547. 

Real  actions. —  In  New  Hampshire  a  writ 
of  attachment  may  be  used  in  the  commence- 
ment of  a  real  action  and  goods  attached  to 
secure  the  costs.  Rand  i\  Sherman,  6  N.  H. 
29.  But  in  an  early  Maine  case  it  was  held 
that  no  lien  could  be  created  by  attachment  in 
such  an  action  under  the  statutes  of  that 
state.    Holmes  v.  Fernald,  7  Me.  232. 

Limitation  as  to  amount  of  claim. —  Some- 
times the  statutes  limit  the  right  to  attach- 
ment to  claims  above  a  specified  amount. 
Thus,  under  the  Maryland  act  of  1795,  c.  56, 
attachment  would  not  lie  for  a  debt  under  the 
value  of  twenty  dollars  (Dix  v.  Nicholls,  2 
Cranch  C.  C.  (U.  S.)  581,  7  Fed.  Cas.  No. 
3,926)  ;  and  under  the  Iowa  statutes  (Iowa 
Code  (1897),  §  3880)  plaintiff's  demand  must 
be  for  not  less  than  five  dollars  to  authorize 
attachment  where  the  cause  arises  out  of 
contract  (Bradley  r.  McCall,  2  Greene  (Iowa) 
214),  but  this  provision  is  not  applicable  to 
demands  arising  ex  delicto  (Weller  v.  Hawes, 
49  Iowa  45 ) . 
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court  no  jurisdiction,^^  but  it  has  been  held  that  defendant  may  waive  this  objec- 
tion by  pleading  to  the  merits.^^ 

2.  Joining  Causes  Not  Authorizing  With  Causes  Authorizing  Attachment.  A 

party  holding  a  claim  on  which  attachment  lies  cannot  join  with  it  another  claim 
on  which  the  remedy  will  not  lie  and  then  obtain  an  attachment  covering  both.^^ 
If  he  does  so  the  attachment  may  be  dissolved  in  toto}'^ 

B.  Demands  Arising"  Ex  Contractu  —  l.  Express  Contracts  —  a.  In 
General.  Under  some  statutes  the  right  to  issue  attachments  is  conhried  to 
causes  of  action  arising  ex  contractu^^  and  where  this  is  the  case,  in  order  for 
plaintiff  to  be  entitled  to  the  writ,  it  is  essential  that  contractual  relations" 
exist  between  him  and  defendant,^  or  else  that  the  contract  be  made  for  his 


39.  Mudge  v.  Steinhart,  78  Cal.  34,  20  Pac. 
147,  12  Am.  St.  Rep.  17.  But  see  Hardin  v. 
Lee,  51  Mo.  241. 

40.  Hoopes  V.  Pusey,  2  Chest.  Co,  Rep. 
(Pa.)  306. 

As  to  effect  of  appearance,  generally,  see 

w/  ra,  XVI,  B,  3. 

41.  Willman  v.  Freidman,  (Ida.  1893)  35 
Pac.  37;  Mayer  v.  Zingre,  18  Nebr.  458,  25 
N.  W.  727;  Oconto  Co.  v.  Esson,  (Wis.  1901) 
87  N.  W.  855 ;  C.  D.  Smith  Drug  Co.  v.  Casper 
Drug  Co.,  5  Wyo.  510,  40  Pac.  979,  42  Pac. 
213. 

Action  for  conversion  —  Joinder  of  other 
tortious  demands. — Where  an  attachment  can 
issue  only  in  an  action  arising  on  contract 
iox  the  recovery  of  money,  or  in  an  action  for 
the  wrongful  conversion  of  personal  property, 
the  writ  will  be  denied  where  several  causes  of 
action  for  different  torts  are  joined  with  an 
action  for  conversion.  Union  Consol.  Min. 
Co.  v.  Raht,  9  Hun  (N.  Y.)  208. 

Fraud  in  contracting  part  only  of  debt. — 
An  attachment  sued  out  on  the  ground  that 
the  debt  was  fraudulently  contracted  cannot 
be  sustained  where  it  appears  that  part  only 
of  the  debt  was  so  contracted.  See  supra,  V, 
G,  1. 

Joinder  of  contractual  and  statutory  de- 
mands.—  If  an  attachment  may  be  granted 
only  in  suits  on  contract  or  for  the  wrongful 
conversion  of  personal  property,  none  can  is- 
sue in  an  action  in  which  causes  of  action 
on  an  implied  contract  are  joined  with  one 
given  by  statute.  Wilson  v.  Harvey,  52  How. 
Pr.  (N.  Y.)  126. 

As  to  right  to  attachment  on  statutory 
liabilities  see  infra,  VI,  G. 

South  Carolina  —  Joinder  of  legal  and 
equitable  causes. —  Under  the  code  practice 
where  the  complaint  sets  out  two  causes  of 
action,  one  legal  and  the  other  equitable  in 
nature,  if  the  legal  cause  is  sufficient  to  au- 
thorize attachment  and  judgment  could  be 
rendered  thereon  independently  of  the  equita- 
ble relief  sought,  it  is  error  to  set  the  attach- 
ment aside  on  the  ground  that  the  action  is 
one  of  purely  equitable  cognizance.  Ferst  v. 
Powers,  58  S.  C.  398,  36  S.  E.  744. 

42.  Vollmer  n.  Spencer,  (Ida.  1897)  51 
Pac.  609. 

43.  Right  to  attachment  in  actions  ex  de- 
licto see  infra,  VI,  C. 

Must  be  debt  within  meaning  of  statute. — 

In  a  suit  by  foreign  attachment  to  subject 
property  of  a  non-resident  it  must  be  shown 
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that  the  debt  on  which  the  proceeding  is 
based  is  such  a  one  as  comes  within  the  mean- 
ing of  the  statute  authorizing  attachment  and 
not  merely  such  a  one  as  might  be  established 
by  a  suit  for  the  specific  performance  of  a 
contract,  out  of  which,  if  enforced,  the  debt 
would  arise.  Barksdale  v.  Hendree,  2  Patt. 
&  H.  (Va.)  43. 

Breach  of  duty. —  Under  a  statute  authoriz- 
ing the  remedy  only  on  demands  arising  upon 
contract  an  attachment  is  not  autnorized  in 
an  action  based  solely  on  a  breach  of  duty, 
unless  it  appears  that  sucii  duty  arose  by 
contract.  Pope  v.  Hibernia  Ins.  Co.,  24  Ohio 
St.  481. 

Instituting  suit  in  violation  of  contract. — 

An  action  to  recover  damages  for  instituting 
suit  in  violation  of  a  contract  for  the  exten- 
sion of  the  time  of  payment  upon  a  note,  and 
wantonly  and  maliciously  attaching  plaintiff's 
property  therein,  whereby  plaintiff's  credit 
was  greatly  injured,  is  not  an  action  for  a 
debt  or  demand  arising  upon  contract,"  within 
the  meaning  of  Ohio  Rev.  Stat.  §  5521.  Mc- 
Cracken  v.  Covington  City  Nat.  Bank,  4  Fed. 
602. 

Action  to  adjust  partnership  accounts.— 

An  action  by  one  partner  against  his  copart- 
ner, before  the  adjustment  of  partnership  ac- 
counts, for  an  accounting  and  to  recover  an 
unascertained  balance,  is  not  an  action  upon 
a  demand  arising  upon  contract "  so  as  to 
justify  an  attachment  on  the  ground  of  non- 
residence,  under  Kan.  Gen.  Stat.  (1899), 
§  4440,  where  the  cause  of  action,  did  not 
arise  wholly  within  the  limits  of  Kansas. 
Stone  V.  Boone,  24  Kan.  .337  [folloiving  Tread- 
way  V.  Ryan,  3  Kan.  437]. 

Appeal  from  justice's  judgment. —  An  ac- 
tion pending  in  a  circuit  court  on  an  appeal 
from  the  judgment  of  a  justice  of  the  peace, 
where  the  trial  is  not  de  novo,  is  not  an  action 
ex  contractu  to  recover  money.  Zechman  v. 
Haak,  85  Wis.  656,  oO  N.  W.  158. 

44.  Rouss  V.  Wright,  14  Nebr.  457,  16 
N.  W.  765,  18  Nebr.  23^*,  25  N.  W.  80,  where 
it  was  held  that  an  action  for  failure  to 
deliver  goods,  brought  against  the  vendor  by 
a  stranger  to  tne  contract  of  sale,  to  whom 
the  purchaser  had  directe(J  that  the  goods^ 
be  shipped,  was  not  an  action  on  contract. 

Person  entitled  to  lien  by  subrogation. — 
Where  a  purchaser  of  property,  to  protect 
himself  from  enforcement  of  a  lien  against  the 
premises  for  an  indebtedness  created  by  his. 
vendor,  pays  the  lien,  and  thus  becomes  en- 
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benefit."^^  Under  such  statutes  the  remedy  has  been  held  to  be  authorized  in 
actions  on  bonds  and  undertakings/^  for  breach  of,  warranty for  breach  of  con- 
tract to  deliver  goods,^^  and  in  other  actions  on  money  demands  arising  ex  con- 
tractu.^^   Wliere  tlie  claim  grows  out  of  contract  its  character  as  such  is  not 


titled  by  subrogation  to  the  lien  and  debt,  an 
action  by  him  against  the  vendor  is  an  action 
arising  out  of  contract,  express  or  implied, 
within  a  statutory  provision  permitting  an 
attachment  in  such  case.  Alford  v.  Cobb,  28 
Hun  (N.  Y.)  22. 

45.  Ediek  v.  Green,  38  Hun  (N.  Y.)  202. 

46.  Monterey  County  v.  McKee,  51  Cal. 
255  (official  bond  of  county  treasurer)  ;  San 
Francisco  v.  Brader,  50  Cal.  506  (bail-bond  in 
criminal  case)  ;  Hathaway  v.  Davis,  33  Cal. 
161  (appeal-bond);  Williams  v.  Jones,  38  Md. 
555     (bond    conditioned    for    payment  of 

.  money)  ;  Withers  v.  Brittain,  35  Nebr.  436, 
53  N.  W.  375  (attachment  bond)  ;  Reg.  v. 
Stewart,  8  Ont.  Pr.  297  (forfeited  recog- 
nizance ) . 

Contra  under  Colorado  statute. —  Under 
Mills'  Anno.  Stat.  Colo.  §  2700,  authorizing 
an  attachment  in  an  action  on  an  "  overdue  " 
instrument  for  the  direct  payment  of  money, 
no  attachment  can  be  maintained  on  an  ad- 
ministrator's bond.  Such  statute  applies  only 
to  instruments  for  a  definite  sum  of  money 
payable  absolutely  at  a  specified  time.  Peo- 
ple V.  Boylan,  25  Fed.  594.  For  the  same 
reason  no  attachment  will  lie  in  an  action  on 
an  appeal -bond  conditioned  that  if  appellant 
shall  duly  prosecute  his  appeal  and  pay  the 
judgment,  if  the  sam.e  be  affirmed,  then  the 
obligation  shall  be  void;  otherwise  it  shall 
remain  in  full  force.  Hurd  v.  McClellan,  14 
Colo.  213,  23  Pac.  792. 

47.  Alabama. —  Guv  -v.  Lee,  81  Ala.  163,  2 
So.  273;  Weaver  v.  Puryear,  11  Ala.  941. 

Louisiana. — Butchert  v.  Ricker,  11  La.  Ann. 
489. 

Mississippi. —  Woolfolk  v.  Cage,  Walk. 
(Miss.)  300. 

Nehraska. —  Cheney  v.  Straube,  35  Nebr. 
521,  53  N.  W.  479. 

New  Jersey. —  Barber  v.  Robeson,  15 
N.  J.  L.  17. 

NeiD  York. —  Haebler  v.  Bernharth,  115 
N.  Y.  459,  22  N.  E.  167,  26  N.  Y.  St.  230; 
•  Cunningham  p.  Von  Pustan,  9  N,  Y.  Suppl. 
255,  31  N.  Y.  St.  255. 

United  States. —  Pollard  v.  Dwight,  4 
Cranch  (U.  S.)  421,  2  L.  ed.  666,  construi-ng 
'  Connecticut  statute. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  15. 

48.  Colorado. —  Hyman  v.  Newell,  7  Colo. 
App.  78,  42  Pac.  1016. 

iSfew  York. —  Ward  v.  Begg,  18  Barb. 
(N.  Y.)  139;  Clews  rv.  Rockford,  etc.,  R.  Co., 
4  Thomps.  &  C.  (N.  Y.)  669  (breach  of  con- 
tract to  deliver  bonds). 

O/iio.— Ward  v.  Howard,  12  Ohio  St.  158. 

Tennessee. —  Runyan  v.  Morgan,  7  Humphr. 
(Tenn.)  210. 

Teccas.—  Stif{  v.  Stevens,  (Tex.  Civ.  App. 
1893)  21  S.  W.  295;  Stiff  v.  Fisher,  2  Tex. 
Civ.  App.  346,  21  S.  W.  291. 

United   States. —  Fisher    v.    Consequa,  2 


Wash.  (U.  S.)  382,  9  Fed.  Cas.  No.  4,816, 
which  was  an  action  to  recover  for  the  deliv- 
ery of  goods  of  a  poorer  quality  than  that 
called  for  by  the  contract,  and  which  con- 
strued the  Pennsylvania  statute. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  13. 

49.  Overdue  bill  or  note. —  A  debt  evidenced 
by  an  overdue  bill  or  note  is  a  demand  arising 
out  of  contract  so  as  to  be  enforceable  by  at- 
tachment. Nesbitt  V.  Campbell,  5  Nebr.  429; 
Brown  v.  Wyatt,  72  Tex.  60,  10  S.  W.  321. 

Account  stated. —  The  charge  that  an  ac- 
count had  been  stated  between  plaintiff 
and  defendant,  and  had  not  been  paid,  is  a 
sufficient  charge  of  breach  of  "  contract "  to 
entitle  plaintiff  to  attachment,  under  N.  Y. 
Code  Civ.  Proc.  §  636.  Johnston  v.  Ferris,  14 
Daly  (N.  Y.)  302,  12  N.  Y.  St.  666. 

Failure  to  deliver  possession  of  land. —  An 
action  for  damages  for  breach  of  an  agree- 
ment to  complete  a  building  on  certain  land 
and  deliver  possession  not  later  than  a  stipu- 
lated time  is  one  "  arising  on  contract  ,  for  the 
recovery  of  money  only."  Coats  v.  Arthur,  5 
S.  D.  274,  58  N.  W.  675. 

Breach  of  lease. —  An  action  for  damages 
accruing  to  plaintiff  through  acts  done  by  de- 
fendant in  violation  of  a  lease  from  defendant 
to  plaintiff  is  one  arising  on  contract.  Dob- 
linger  V.  Dickson,  71  Fed.  635,  construing 
Ohio  statute. 

Refusal  to  receive  and  pay  for  goods. — 
An  action  for  failure  to  receive  and  pay  for 
goods  w^hich  plaintiff  had  promised  to  sell 
and  defendant  had  promised  to  buy  is  founded 
on  contract  and  not  in  tort.  Donnelly  v. 
Strueven,  63  Cal.  182. 

Refusal  to  buy  bank  stock. —  An  agreement 
to  buy  bank  stock  at  not  less  than  a  certain 
price,  after  notice,  is  a  contract  within  Cal. 
Code  Civ.  Proc.  §  537,  providing  that  a  writ 
of  attachment  may  issue  in  an  action  upon  a 
contract,  express  or  implied,  for  the  direct 
payment  of  money.  Flagg  v.  Dare,  107  Cal. 
482,  40  Pac.  804. 

An  action  for  the  price  of  cattle  sold  and 
delivered  to  defendant  is  an  action  on  an  ex- 
press contract,  within  the  meaning  of  the  at- 
tachment law,  although  the  cattle  agreed  to  be 
sold  were  not  all  delivered,  and  the  amount 
claimed  is  consequently  less  than  the  consid- 
eration expressed  in  the  memorandum  of  sale. 
Littlejohn  v.  Jacobs,  66  Wis.  600,  29  N.  W. 
545. 

An  action  for  a  commission  for  selling  real 
estate,  whore  the  owner  agreed  thnt  ]ilnin- 
tiff  should  have  as  compen  ation  all  that  he 
could  sell  it  for  above  a  certain  sum,  but.  on 
plaintiff"'s  procuring  an  offer  above  that  sum, 
refused  to  comply  with  his  agreoment,  is  a 
demand  arising  on  contract,  for  which  an  at- 
tachment on  the  ground  of  non-residence  may 
be  issued.  Ammen  v.  INIorris,  7  Ohio  Dec. 
(Reprint)  304,  2  Cine.  L.  Bui.  94. 
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affected,  so  as  to  preclude  an  attachment,  by  the  fact  that  tortious  elements  are 
involved.^'^ 

b.  Breach  of  Promise  of  Marriage.  In  some  cases  it  has  been  held  that  an 
action  for  breach  of  promise  to  marry  comes  within  a  statute  allowing  attachment 
in  actions  for  demands  arising  on  contract ;  but  in  other  jurisdictions  the  con- 
trary view  is  raaintained.^^ 

Q..,  Contracts  Made  or  Payable  Within  or  Outside  State.  The  question 
wliether  the  contract  out  of  which  the  cause  of  action  arose  was  made  or  payable 
within  the  state,  as  limiting  the  right  to  attach,  depends  upon  the  terms  of  the 
statutes  authorizing  attachment.^^  Under  a  statute  limiting  the  remedy  by 
attachment  to  contracts  made  or  payable  within  the  state,  if  the  contract  be  not 
made  in  the  state  there  must  be  an  express  stipulation  that  it  shall  be  payable 
there  to  warrant  an  attachment.^"^ 

2.  Implied  Contracts  —  a.  In  General.  Under  a  statute  authorizing  attach- 
ments in  actions  arising  out  of  contract  an  attachment  may  be  maintained  on  a 


Action  to  recover  upon  coupons  and  scrip 
certificates, —  Under  Isl.  Y.  Code  Civ.  Proc. 
§  635,  authorizing  an  attachment  to  be 
granted  "  in  actions  to  recover  a  sum  of 
money  only,  whether  for  breach  of  contract, 
express  or  implied,  other  than  a  contract  of 
marriage,"  it  was  held  that  an  attachment 
might  be  issued  in  an  action  against  a  rail- 
road company  to  recover  upon  coupons  and 
scrip  certificates  representing  interest  payable 
semi-annually  out  of  the  company's  net  or 
surplus  income.  Seeley  v.  Missouri,  etc.,  R. 
Co.,  39  Fed.  252. 

Pennsylvania  —  Foreign  attachment. —  Un- 
der the  Pennsylvania  statutes  a  writ  of  for- 
eign attachment  may  issue  in  an  action  of 
account  render.  The  remedy  lies  in  all  ac- 
tions sounding  in  contract  where  the  amount 
can  be  definitelv  ascertained.  Strock  v.  Lit- 
tle, 45  Pa.  St.  416. 

50.  Whitney  v.  Hirsch,  39  Hun.  (X.  Y.) 
325  {^criticizing  and  distingioishing  Wittner  v. 
Von  Minden,  27  Hun  (N.  Y^)  234].  See  also 
Blaekinton  v.  Rumpf,  12  Wash.  279,  40  Pac. 
1063. 

Waiving  tort  and  suing  on  implied  contract 

see  infra,  VI,  B,  2,  a. 

51.  Halbert  v.  Armstrong,  14  Ohio  Cir.  Ct. 
296;  Caldwell  v.  Spillman,  1  Ohio  Dec.  (Re- 
print) 308,  7  West.  L.  J.  149.  But  see  Conley 
V.  Creighton,  5  Ohio  Dec.  (Reprint)  402,  5 
Am.  L.  Rec.  421. 

Georgia  —  "Money  demand." — Under  the 
Georgia  act  of  1857,  permitting  attachments 
in  actions  for  "  money  demands,"  an  attach- 
ment was  allowed  in  an  action  for  breach  of 
promise  of  marriage.  Morton  v.  Pearman,  28 
Ga.  323. 

52.  Barnes  v.  Buck,  1  Lans.  (N.  Y.)  268 
( not  an  action  "  arising  on  contract  for  the 
recovery  of  money  only " )  ;  Price  v.  Cox,  83 
N.  C.  261;  Maxwell  v.  McBrayer,  61  N.  C. 
527;  Isett  v.  Binder,  2  Chest.  Co.  Rep.  (Pa.) 
430. 

53.  Kansas  —  Action  against  non-resident 
on  promissory  note. —  Under  Kan.  Gen.  Stat. 
( 1899 ) ,  §  4440,  an  attachment  lies  on  the 
ground  of  non-residence  only  for  debts  or  de- 
mands arising  upon  contract,  judgment,  or  de- 
cree, unless  the  cause  of  action  arose  wholly 
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within  the  limits  of  Kansas.  Under  this 
statute,  where  the  cause  of  action  is  founded 
on  a  promissory  note,  an  attachment  will  lie 
on  the  ground  of  non-residence,  although  the 
cause  of  action  arose  outside  the  state.  Payne 
V.  Kansas  City  First  Nat.  Bank,  16  Kan. 
147. 

New  York  —  Defendant  "indebted  within 
the  state."— Under  1  N.  Y^  Rev.  Laws  157, 
attachment  lay  only  where  defendant  was  in- 
debted within  the  state,  either  by  reason  that 
the  contract  was  made  there  or  that  the  cred- 
itor resided  there.  Matter  of  Marty,  3  Barb. 
(N.  Y.)  229;  Matter  of  Fitch,  2  Wend.  (N.  Y.) 
298;  Ex  p.  Schroeder,  6  Cow.  (N.  Y.)  603. 

Virginia  —  Contract  of  bailment  made  out- 
side state. —  In  Peter  v.  Butler,  1  Leigh 
(Va.)  285,  it  was  held  that  a  claim,  arising 
on  a  contract  of  bailment,  made  out  of  Vir- 
ginia, against  a  non-resident,  was  a  claim  fot 
debt,  for  which  foreign  attachment  in  chan- 
cery would  lie. 

54.  Eck  r.  Hoffman,  55  Cal.  501;  Dulton 
V.  Shelton,  3  Cal.  207;  Trabant  V.  Rummell, 
14  Oreg.  17,  12  Pac.  56. 

Presumption  as  to  place  of  payment. — 
Where  a  contract  is  made  in  a  foreign  state 
it  will  be  presumed  that  it  will  be  performed 
there,  and  an  attachment  will  not  issue 
within  the  state  in  an  action  thereon,  though 
in  a  general  sense  the  amount  due  would  be 
payable  anywhere  the  debtor  might  be  found. 
Tuller  V.  Arnold,  93  Cal.  166,  28  Pac.  863. 

What  not  a  contract  made  or  payable  in 
state. —  The- indorsement  of  the  words,  "  The 
above  balance,  fourteen  hundred  and  ninety- 
three  96-100  dollars,  due  Ordenstein  &  Co., 
is  correct.  Bones  &  Spenser,"  made  in 
Arizona  on  an  open  account  of  goods  sold 
in  California,  though  making  an  account 
stated,  does  not  operate  to  create  such  a 
contract  as  will  entitle  0.  &  Co.,  in  a 
suit  on  the  account  against  B.  &  S.,  to 
a  writ  of  attachment  under  Ariz.  Comp. 
Laws,  §  2257,  providing  for  the  issue  of  that 
writ  only  where  plaintiff  sues  to  recover  an 
indebtedness  upon  a  contract,  express  or  im- 
plied, made  or  payable  in  the  territory,  for 
the  direct  payment  of  money.  Ordenstein  v. 
Bones,  (Ariz.  1887)  12  Pac'  614,  615. 
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demand  founded  on  an  implied  contract,^^  and  the  fact  that  the  demand  involves 
tortious  elements  will  not  preclude  the  right  to  the  writ  if  plaintiff  elects  to  waive 
the  tort  and  sue  on  the  implied  contract.^*^ 


55.  Instances  in  which  attachments  al- 
lowed.—  Attachments  have  been  allowed  in 
the  following  cases  under  statutes  autliorizing 
attachment  on  demands  arising  out  of  con- 
tract:—  An  action  against  a  common  carrier 
to  recover  for  damage  or  loss  of  goods  (Baus- 
man  v.  Smith,  2  Ind.  374;  Hunt  v.  Norris,  4 
Mart.  (La.)  517.  Contra,  Atlantic  Mut.  Ins. 
Co.  V.  McLoon,  48  Barb.  (N.  Y.)  27)  ;  or  for 
personal  injuries  to  a  passenger  (Pennsyl- 
vania R.  Co.  V.  Peoples,  31  Ohio  St.  537). 
Assumpsit  for  money  embezzled  by  a  clerk. 
Farmers'  Nat.  Bank  v.  Fonda,  65  Mich.  533, 
32  N.  W.  664.  But  see  Babcock  v.  Briggs,  52 
Cal.  5©2.  Assumpsit  for  money  had  and  re- 
ceived against  a  thief  to  recover  stolen  money. 
Gould  V.  Baker,  12  Tex.  Civ.  App.  669,  35 
S.  W.  708.  An  action  to  recover  money  ob- 
tained by  fraud.  Foote  v.  Ffoulke,  55  N.  Y. 
App.  Div.  617,  67  N.  Y.  Suppl.  368;  Barth  v. 
Graf,  101  Wis.  27,  76  N.  W.  1100;  Western 
Assur.  Co.  V.  Towle,  65  Wis.  247,  26  N.  W. 
104.  But  see  U.  S.  v.  Lilly,  6  Ky.  L.  Rep. 
582.  An  action  to  recover  money  received 
by  defendant  from  plaintiff  to  be  loaned  to 
othei's  but.  which  was  converted  to  his  own 
use  by  the  receiver.  Hart  v.  Barnes,  24  Nebr. 
782,  40  N.  -W.  322.  An  action  to  recover 
back  money  paid  on  contract,  where  there  is 
an  entire  failure  of  consideration.  Santa 
Clara  Valley  Peat  Fuel  Co.  v.  TucK:,  53  Cal. 
304.  An  action  to  recover  money  wrong- 
fully obtained  by  attachment  or  garnishment. 
Garrott  r.  Jaffray,  10  Bush  (Ky.)  413. 
An  action  for  conversion  of  personalty,  where 
the  property  and  its  value  was  specially 
averred  and  no  exemplary  damages  were  asked. 
Felker  v.  Douglass,  (Tex.  Civ.  App.  1900) 
57  S.  W.  323.  But  compare  Elliott  v.  Jack- 
son, 3  Wis.  649.  An  action  by  a  principal 
against  his  agent  for  money  received,  based 
on  the  agent's  failure  to  pay  over  on  demand 
money  intrusted  to  him  by  the  principal  for 
use  in  making  certain  payments,  and  which 
was  converted  by  the  agent.  Nevada  Co.  v. 
Farnsworth,  89  Fed.  164.  An  action  against 
a  factor  to  recover  the  difference  between  the 
price  at  which  goods  were  sold  and  that  au- 
thorized by  contract.  Hanson  v.  Watson,  13 
Wkly.  Notes  Cas.  (Pa.)  534.  An  action-  for 
breach  of  contract  for  tiie  value  of  books  de- 
livered 10  be  bound  and  not  returned.  Turner 
V.  Collins,  1  Mart.  N.  S.  (La.)  369.  An  ac- 
tion on  an  account  containing  an  item  for 
damages  for  injury  to  a  horse  while  in  pos- 
session of  a  bailee  for  hire.  Nethery  v.  Bel- 
den,  66  Mise.  490,  6  So.  464.  An  action  by 
the  United  States  to  recover  a  sum  claimed 
to  be  due  as  duties  on  imported  goods.  U.  S. 
V.  Graflf,  4  Hun  (N.  Y.)  634,  67  Barb.  (N.  Y.) 
304. 

Contracts  implied  in  law  as  well  as  in  fact. 

—  In  Nevada  Co.  v.  Farnsworth,  89  Fed.  164, 
it  was  held  that  a  statute  permitting  attach- 
ment in  an  action  on  a  contract  should  be 


construed  as  including  contracts  implied  in 
law  as  well  as  those  implied  in  fact.  See  also 
Grevell  v.  Whiteman,  32  Misc.  (N.  Y.)  279, 
65  N.  Y.  Suppl.  974. 

Where  no  contract  implied  by  law. —  The 
law  implies  no  contract  on  the  part  of  a  child 
to  pay  for  necessaries  furnished,  without  his 
request,  to  an  indigent  parent,  and  therefore 
attachment  will  not  lie  in  an  action  against 
the  child  to  recover  for  '  such  necessaries. 
Wilson  V.  Harvey,  52  How.  Pr.  (N.  Y.)  126. 

Implied  promise  of  principal  to  indemnify 
sureties. —  There  was  no  default  on  a  bond 
of  a  trustee  of  an  estate  conditioned  to  pay 
an  annuity,  to  pay  over  the  profits  of  the 
trust  property,  and  to  account  therefor  to 
the  county  court,  where  the  principal  ab- 
sconded after  giving  the  bond  and  depositing 
trust  funds  in  a  bank  which  he  wrecked,  but 
where  no  legal  proceedings  were  had  to  estab- 
lish a  default  on  the  bond,  and  no  demand  was 
made  on  the  trustee;  so  that  there  was  no  lia- 
bility of  sureties  on  which  to  found  an  im- 
plied contract  as  a  basis  of  an  action  in  at- 
tachment. Barth  v.  Graf,  101  Wis.  27,  76 
N.  W.  1100. 

56.  Louisiana. — Crane  v.  Lewis,  4  La.  Ann. 
320. 

Mississippi. —  Nethery  v.  Belden,  66  Miss. 
490,  6  So.  464. 

Nebraska. —  Hart  r.  Barnes,  24  Nebr.  782, 
40  N.  W.  322. 

Neto  York. —  Foote  v.  Ffoulke,  55  N.  Y. 
App.  Div.  617,  67  N.  Y.  Suppl.  368. 

Ohio. —  Pennsylvania  R.  Co.  v.  Peoples,  31 
Ohio  St.  537 ;  Hart  v.  Walter,  7  Ohio  S.  &  C. 
PI.  Dec.  409. 

Pennsylvania. —  Hanson  v.  Watson,  13 
Wkly.  Notes  Cas.  (Pa.)  534. 

Texas. — Felker  v.  Douglass,  ( Tax.  Civ.  App. 
1900)  57  S.  W.  323;  Gould  v.  Baker,  12  Tex. 
Civ.  App.  669,  35  S.  W.  708. 

Wisconsin. —  Barth  v.  Graf,  101  Wis.  27,  76 
N.  W.  1100;  Western  Assur.  Co.  v.  Towle,  65 
Wis.  247,  26  N.  W.  104.  But  see  Elliott  i\ 
Jackson,  3  Wis.  649. 

Contra,  under  Colorado  statutes. —  Under 
Colo.  Code,  §  91,  giving  writs  of  attachment 
in  actions  on  contracts,  express  or  implied,  an 
attachment  cannot  issue  in  actions  of  tres- 
pass to  mines,  involving  conversion  of  ore, 
even  though  plaintiff  elects  to  waive  the  tres- 
pass, and  sue  as  for  money  had  and  received 
to  his  use.  Tabor  v.  Big  Pittsburg  Consol. 
Silver  Min.  Co.,  4  McCrary  (U.  S.)  299,  14 
Fed.  636,  15  Reporter  (U.  S.)  164. 

Whenever  assumpsit  will  lie. —  In  Nethery 
V.  Belden,  66  Miss.  490,  493,  6  So.  464,  the 
court  said:  "  We  construe  the  statute  quotedj 
to  mean,  as  far  as  implied  contracts  are  con- 
cerned, that  whenever  assumpsit  will  lie  for 
the  breach  of  an  implied  contract,  attaclunent 
may  be  maintained  to  recover  damages  there- 
for, although  the  breach  of  the  contract  may 
be  tortious." 
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b.  Judgments.  Under  the  statutes  of  most  states  an  attachment  may  be 
maintained  in  an  action  on  a  judgment,  either  domestic  or  foreign,^^  even 
though  plaintiff  be  entitled  to  execution  upon  the  judgment  at  the  time  of  issuing 
the  writ.^^  An  action  on  a  money  judgment  is  one  "  arising  on  contract " 
whether  such  judgment  were  recovered  on  a  contract  or  for  a  tort.^^ 

3.  Necessity  J*or  Demand  to  Be  Liquidated.  As  a  general  rule  no  attachment 
will  lie,  where  the  contract  itself  does  not  furnish  the  measure  of  defendant's 
liability  and  the  damages  claimed^  are  speculative  or  so  uncertain  that  plaintiff 
cannot  swear  with  any  certainty  to  the  amount  that  will  be  found  due  him.^^ 


Where  tort  not  waivable. —  Under  the 
Tennessee  acts  of  1836,  c.  43,  and  1838,  c.  166, 
an  attachment  bill-will  not  lie  to  subject  prop- 
erty which  has  been  bought  with  money  stolen 
from  plaintiff,  that  being  a  case  arising 
ex  delicto,  in  which  the  tort  cannot  be  waived, 
and  such  suits  being  only  authorized  where 
the  relation  of  debtor  and  creditor  exists. 
Union  Bank  v.  Baker,  8  Humphr.  (Tenn.) 
447. 

57.  Young  V.  Cooper,  59  111.  121;  Morse  v. 
Pearl,  67  N.  H.  317,  36  Atl.  255,  68  Am.  St. 
Kep.  672;  Harter  v.  Harter,  4  Pa.  Dist.  211. 
See  also  Mellier  v.  Bartlett,  106  Mo.  381,  17 
S.  W.  295,  where  it  was  held  that  where  a 
creditor  permitted  his  judgment  lien  to  ex- 
pire and  the  time  to  elapse  within  which  the 
judgment  could  be  revived  by  a  scire  facias, 
he  might  bring  an  action  at  law  on  the  judg- 
ment aided  by  attachment. 

Not  allowed  pending  appeal  from  judgment. 
—  Where  an  appeal  has  been  taken  and  a 
proper  supersedeas  bond  executed  by  appel- 
lant, further  action  on  the  judgment  is  sus- 
pended and  consequently  an  attachment  issued 
thereon  is  improper.  Johnson  v.  Williams,  82 
Ky.  45,  5  Ky.  L.  Rep.  733. 

Where  one  joint  defendant  not  served  with 
process; — Under  a  ;tatute  allowing  attach- 
ment in  an  action  on  a  judgment,  the  remedy 
is  not  available  where  the  original  proceeding 
was  against  two  joint  defendants,  only  one 
of  whom  was  served  with  process.  The 
one  not  served  not  being  bound  by  such 
judgment  plaintiff  has  no  joint  demand 
against  defendants  "  arising  upon  a  judg- 
ment."  Oakley  v.  Aspinwall,  1  Duer  (N.  Y.)  1. 

58.  Witbeck  v,  Marshall- Wells  Hardware 
Co.,  188  111.  154,-  58  N.  E.  929  [affirming  88 
111.  App.  101];  Cockey  v.  Milne,  16  Md.  200; 
Clark  V.  Conner,  2  Strobh.  (S.  C.)  346.  Con- 
tra, under  former  New  York  statute.  Besley 
V.  Palmer,  1  Hill  (N.  Y.)  482. 

59.  Young  V.  Cooper,  59  111.  121.  But  see 
Frellson  v.  Stewart,  14  La,  Ann.  832,  where  it 
was  held  that  a  judgment  creditor  had  no 
right  to  proceed  against  the  property  of  his 
debtor  by  attachment,  but  must  collect  his 
judgment  by  writ  of  fieri  facias. 

As  to  attachment  in  aid  of  execution  see 
Executions. 

Debtor  having  visible  property  subject  to 
execution. —  In  an  action  on  a  judgment, 
foreign  attachment  may  issue  to  secure  prop- 
erty of  the  debtor  which  cannot  be  taken  by 
execution,  though  the  debtor  has  visible  prop- 
erty on  which  execution  may  be  levied.  Morse 
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V.  Pearl,  67  N.  H.  317,  36  Atl.  255,  68  Am.  St. 
Rep.  672. 

Before  expiration  of  a  year  and  a  day. — A 

writ  in  attachment  may  be  issued  in  South 
Carolina,  on  a  judgment  recovered  in  another 
state,  before  the  expiration  of  a  year  and  a 
day  from  the  date  of  its  recovery.  Clark  v. 
Conner,  2  Strobh.  (S.  C.)  346. 

60.  Gutta  Percha,  etc.,  Mfg.  Co.  v.  Houston. 
108  N.  Y.  276,  15  N.  e.  402,  2  Am.  St.  Rep'. 
412  [reversing  46  Hun  (N.  Y.)  237,  11  N.  Y. 
St.  302,  12  N.  Y.  Civ.  Proc.  326]  ;  Meyer  v. 
Brooks,  29  Greg.  203,  44  Pac.  281,  54  Am.  St. 
Rep.  790;  Nashua  First  Nat.  Bank  v.  Van 
Vooris,  6  S.  D.  548,  62  N.  W.  378. 

61.  California. —  De  Leonis  v.  Etchepare, 
120  Cal.  407,  52  Pac.  718. 

District  of  Columbia. —  Hoover  v.  Hath- 
away, 20  D.  C.  591. 

Louisiana. — West  v.  Chew,  18  La.  Ann.  630. 

Maryland. —  Marvland  Agricultural  College 
V.  Baltimore,  etc.,  R.  Co.,  43  Md.  434 ;  Hough 
V.  Kugler,  36  Md.  186;  Warwick  v.  Chase,  23 
Md.  154. 

Neiv  Jersey. —  Goldmark  v.  Magnolia  Metal 
Co.,  65  N.  J.  L.  341,  47  Atl.  720;  Heckscher 

Trotter,  48  N.  J.  L.  419,  5  Atl.  581;  Ched- 
dick  V.  Marsh,  21  N.  J.  L.  463;  Day  v.  Ben- 
nett, 18  N.  J.  L.  287;  Jeffery  v.  Wooley,  10 
N.  J.  L.  123;  Cocks  v.  Varney,  45  N.  J.  Eq. 
72,  17  Atl.  108.  But  see  Dickerson  v.  Simms„ 
1  N.  J.  L.  199. 

JSfew  York. —  Story  v.  Arthur,  35  Misc. 
(N.  Y.)  244,  71  N.  Y.  Suppl.  776;  Farquhar 
v.  Wisconsin  Condensed  Milk  Co.,  30  Misc. 
(N.  Y.)  270,  62  N.  Y.  Suppl.  305. 

North  Carolina. — Wilson  v.  Louis  Cook 
Mfg.  Co.,  88  N.  C.  5.  ■ 

Pennsylvania. —  International  Gil  Works  i\ 
Wells,  7  Pa.  Co.  Ct.  271;  Walker  v.  Beury,  7 
Pa.  Co.  Ct.  258 :  Isett  v.  Binder,  2  Chest.  Co. 
Rep.  (Pa.)  430. 

Texas. —  El  Paso  Nat.  Bank  v.  Fuchs,  89 
Tex.  197,  34  S.  W.  206;  Hochstadler  v.  Sam, 
73  Tex.  315,  11  S.  W.  408. 

United  States. —  Zerega  v.  McDonald,  1 
Woods  (U.  S.)  496,  30  Fed.  Cas.  No.  18,212 
(construing  Georgia  statute)  ;  Clark  v.  Wil- 
son, 3  Wash.  (U.  S.)  560,  5  Fed.  Cas.  No. 
2,841   (construing  Pennsylvania  statute). 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  30. 

In  Canada  an  attachment  will  be  granted 
under  the  absconding  debtor's  act  only  for 
sums  certain,  where  such  an  affidavit  could  be 
made  as  would  enable  a  plaintiff,  without  a 
judge's  order,  to  sue  out  bailable  process. 
Clock  V.  Alfield,  5  U.  C.  Q.  B.  0.  S.  504. 
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However,  the  remedy  is  not  confined  to  cases  where  a  debt,  in  the  technical 
sense,  exists;  it  extends  to  every  demand  arising  ex  contractu  where  any  fixed 
standard  for  determining  the  amount  is  supplied  by  the  contract  itself  or  the  law 
acting  upon  it.*'^ 


When  an  accounting  is  necessary  to  de- 
termine the  amount,  attachment  will  not  lie. 
Ackrovd  i\  Ackroyd,  20  How.  Pr.  (N.  Y.)  93; 
Hawes  i\  Clement,  64  Wis.  152,  25  N.  W.  21. 

Will  not  lie  for  a  penalty. —  When  a  sum 
named  in  a  contract  is  in  the  nature  of  a  pen- 
alty rather  than  liquidated  damages,  no  at- 
tachment will  lie  in  an  action  therefor. 
Hough  i\  Kugler,  36  Md.  186;  State  v.  Beall, 
2,  Harr.  &  M.  (Md.)  347;  Cheddick  v.  Marsh, 

21  N.  J.  L.  463. 

What  demands  too  uncertain. —  In  the  fol- 
lowing cases  the  amounts  claimed  were  not 
deemed  sufficiently  certain  to  authorize  at- 
tachments: A  claim  arising  out  of  the  alleged 
breach  of  a  covenant  in  certain  articles  of 
agreement  for  the  exchange  of  property,  which 
contained  numerous  and  complicated  terms 
and  conditions,  embracing  many  things  to  be 
performed  by  the  parties  thereto.  Hough  v. 
Kugler,  36  Md.  186.  An  action  against 
agents  for  not  selling  a  cargo  of  flour,  and 
investing  the  proceeds  in  coffee,  the  amount 
of  damages  being  ascertained  by  a  hypotheti- 
cal account  purporting  to  show  Avhat  profits 
might  have  been  made  upon  sale  of  the  coffee. 
Warwick  v.  Chase,  23  Md.  154.  A  claim 
for  breach  of  a  covenant  by  a  lessee  to  mine 
and  remove  a  specified  amount  of  ore  annu- 
ally. Heckscher  v.  Trotter,  48  N.  J.  L.  419, 
5  Atl.  581.  A  claim  for  unadjudicated  dam- 
ages arising  from  the  cutting  of  timber  from 
lands  in  dispute.  Walker  v.  Beury,  7  Pa. 
Co.  Ct.  258. 

Actions  for  settlement  of  partnership  ac- 
counts.—  An  attachment  will  not  lie  in  an 
action  for  the  settlement  of  partnership  ac- 
counts before  any  liquidation  of  the  same, 
when  from  the  nature  of  the  business  it  is 
iiinpossible  for  plaintiff  to  swear  with  any  cer- 
tainty to  the  amount  that  will  be  found  due 
to  him  on  a  final  settlement.  Barrow  v.  Mc- 
Donald, 12  La.  Ann.  110;  Brinegar  v.  Grifiin, 
2  La.  Ann.  154;  Johnson  v.  Short,  2  La.  Ann. 
277;  Levy  v.  Levy,  11  La.  577. 

63.  Alabama. — Tennessee  Eiver  Transp.  Co. 
V.  Kavanaugh,  93  Ala.  324,  9  So.  395;  Guy 
i'.  Lee,  81  Ala.  163,  2  So.  273;  Weaver  v. 
Puryear,  11  Ala.  941. 

,  Arkansas. —  Messinger  v.  Dunham,  62  Ark. 
326,  35  S.  W.  435;  Jones  v.  Buzzard,  2  Ark. 
415. 

..California. —  Dunn  v.  Mackey,  80  Cal.  104, 

22  Pac.  64. 

Colorado. —  Hyman  v.  Newell,  7  Colo.  App. 
78,  42  Pac.  1016. 

Connecticut. —  New  Haven  Steam  Saw-Mill 
Co.  V.  Fowler,  28  Conn.  103. 

Georgia. —  Brown  v.  Claj^ton,  12  Ga.  564. 

Louisiana. —  Hyde  v.  Higgins,  15  La.  Ann. 
1 ;  Cross  v.  Richardson,  2  Mart.  N.  S.  ( La. ) 
323. 

Maryland.— Yumy  v.  Fee,  83  Md.  83,  34 
Atl.  839,  55  Am.  St.  Rep.  326,  32  L.  R.  A. 


311;  Pinckney  V.  Dambmann,  72  Md.  173,  19 
Atl.  450;  Wilson  v.  Wilson,  8  Gill  (Md.)  192, 
50  Am.  Dec.  685. 

Michigan. —  Roelofson  v.  Hatch,  3  Mich. 
277. 

Minnesota. — Baumgardner  v.  Dowagiac  Mfg. 
Co.,  50  Minn.  381,  52  N.  W.  964;  Davidson  v. 
Owens,  5  Minn.  69. 

Nebraska. —  Withers  v.  Brittain,  35  Nebr. 
436,  53  N.  W.  375. 

Neio  Jersey. —  Moore  v.  Richardson,  65 
N.  J.  L.  531,  47  Atl.  424;  Jeffery  v.  Wooley, 
10  N.  J.  L.  123. 

Neio  York.—  lJ.  S.  v.  Graff,  4  Hun  (N.  Y.) 
634,  67  Barb.  (N.  Y.)  304;  Lawton  v.  Kiel,  51 
Barb.  (N.  Y.)  30,  34  How.  Pr.  (N.  Y.)  465; 
Matter  of  Marty,  3  Barb.  (N.  Y.)  229;  Far- 
quhar  v.  Wisconsin  Condensed  Milk  Co.,  30 
Misc.  (N.  Y.)  270,  62  N.  Y.  Suppl.  305; 
Lenox  v.  Howland,  3  Cai.  (N.  Y.)  323. 

Ohio. —  Landis  v.  Case,  7  Ohio  Dec.  454,  5 
Ohio  N.  P.  366. 

Pennsylvania. —  Snowden  v.  Fulf ord  Plan- 
ing Mill  Co.,  5  Pa.  Dist.  720,  19  Pa.  Co.  Ct. 
65;  Hanson  v.  Watson,  13  Wkly.  Notes  Cas. 
(Pa.)  534. 

South  Dakota. —  Coats  v.  Arthur,  5  S.  D. 
274,  58  N.  W.  675. 

Texas. —  Cohen  v.  Grimes,  18  Tex.  Civ.  App. 
327,  45  S.  W.  210;  Loeb  v.  Crow,  15  Tex.  Civ. 
App.  537,  40  S.  W.  506 ;  Hereford  Cattle  Co. 
V.  Powell,  13  Tex.  Civ.  App.  496,  36  S.  W. 
1033. 

United  States. —  Goldsborough  v.  Orr,  8 
Wheat.  (U.  S.)  217,  5  L.  ed.  600  (construing 
Maryland  statute)  ;  Fisher  v.  Consequa,  2 
Wash.  (U.  S.)  382,  9  Fed.  Cas.  No.  4,816 
(construing  Pennsylvania  statute). 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  30. 

North  Carolina  —  Uncertain  damages. — 
Under  N.  C.  Code,  §  347,  an  attachment  lies 
for  damages  growing  out  of  a  breach  of  con- 
tract even  where  they  are  purely  uncertain. 
Foushee  v.  Owen,  122  N.  C.  360,  29  S.  E.  770; 
Judd  V.  Crawford  Gold  Min.  Co.,  120  N.  C. 
397,  27  S.  E.  81. 

What  claims  sufficiently  certain. —  The  fol- 
lowing demands  have  been  held  sufiiciently 
certain  to  authorize  an  attachment:  A  oond 
for  a  deed,  which  recited  as  the  consideration 
a  cash  payment  to  the  grantor,  and  the  pay- 
ment of  two  certain  mortgages,  of  specific 
amount,  to  the  mortgagee.  Stuyvesant  i\ 
Western  Mortg.  Co.,  22  Colo.  28,  43  Pac.  144. 
A  bond  conditioned  for  the  payment  of  money, 
where  the  exact  amount  it  was  intended  to 
secure  was  not  stated  in  the  condition  but 
could  be  ascertained  with  certainty,  and 
which  the  appellee  might  properlv  verifv  by 
oath.  Williams  r.  Jones,  38  Md.  555.  A 
claim  for  unpaid  commissions  already  earned, 
and  for  commissions  which  probably  would 
have  been  enrnocl  during  the  remainder  of  the 
period  covered  by  the  "contract,  had  the  de- 
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C.  Demands  Arising*  Ex  Delicto — l.  In  Absence  of  Express  Provision. 

Attacliment  will  not  lie  on  demands  ex  delicto  unless  it  very  clearly  appears  from 
the  language  of  the  statute  that  the  legislature  intended  to  extend  the  remedy  to 
such  cases.^^  When  it  can  be  seen  from  the  wording  of  the  statute  that  it  intends 
to  require  the  relationship  of  debtor  and  creditor  to  exist  between  the  parties,  no 
attachment  will  lie  on  demands  sounding  in  tort.^^    If  an  attachment  be  issued  in 


fendant  continued  to  perform  its  part.  Far- 
quhar  V.  Wisconsin  Condensed  Milk  Co.,  30 
Misc.  (N.  Y.)  270,  62  N.  Y.  Suppl.  305.  A 
claim  for  a  breach  of  contract  for  the  pur- 
chase of  a  commodity,  where  the  damages 
claimed  were  the  difference  between  the  cost 
and  the  price  at  which  the  product  was  sold. 
Lawton  v.  Kiel,  51  Barb.  (N.  Y.)  30,  34  How. 
Pr,  (N.  Y.)  465.  A  claim  for  a  loss  which 
a  seller  agreed  to  stand  good  for,  and  which 
was  caused  by  the  buyer  being  compelled  to 
sell  the  goods  at  a  reduced  price,  because  they 
were  damaged.  Foushee  v.  Owen,  122  N.  C. 
360,  29  S.  E.  770.  A  claim  for  services  ren- 
dered under  an  agreement  to  pay  their  value, 
which  could  be  definitely  ascertained.  Evans 
V.  Breneman,  (Tex.  Civ.  App.  1898)  46  S.  W. 
80.  A  claim  on  the  bond  of  a  claimant  of 
attached  property,  who  had  converted  the 
property,  and  against  whom  judgment  for  the 
conversion  had  been  rendered.  Fleming  v, 
Stansell,  13  Tex.  Civ.  App.  558,  36  S.  W.  504. 
A  claim  under  a  stipulation  in  a  draft  for 
payment  of  reasonable  attorney's  fees  in  case 
of  collection  by  an  attorney.  Waples-Platter 
Grocer  Co.  v.  Basham,  9  lex.  Civ.  App.  638, 
29  S.  W.  1118.  A  claim  for  the  agreed  price 
of  goods  sold,  with  interest  since  the  date  of 
delivery.  Woldert  v.  Nedderhut  Packing  Pro- 
vision Co.,  18  Tex.  Civ.  App.  602,  46  S.  W. 
378. 

63.  Arkansas. —  Hynson  v.  Taylor,  3  Ark. 
552. 

California. —  Mudge  v.  Steinhart,  78  Cal. 
34,  20  Pac.  147,  12  Am.  St.  Rep.  17;  Gris- 
wold  V.  Sharpe,  2  Cal.  17. 

Delaware. —  Smith  v.  Armour,  1  Pennew. 
(Del.)  361,  40  Atl.  720. 

Georgia. —  Mills  v.  Findlay,  14  Ga.  230.  , 
-  Louisiana. —  Young  v.  The  Ship  Princess 
Poyal,  22  La.  Ann.  388,  2  Am.  Rep.  731; 
West  V.  Chew,  18  La.  Ann.  630;  Childs  v. 
Wilson,  15  La.  Ann.  512;  Barrow  v.  McDon- 
ald, 12  La.  Ann.  110;  Holmes  Barclay,  4 
La.  Ann.  63;  Swagar  v.  Pierce,  3  La.  Ann. 
435;  Greiner  v.  Prendergast,  3  La,  Ann.  376; 
Prewitt  V.  Carmichael,  2  La.  Ann.  943 ;  Baune 
V.  Thomassin,  6  Mart.  N.  S.  (La.)  563. 

Maryland.— Hough  v.  Kugler,  36  Md.  186. 

Missouri. —  McDonald  v.  Forsyth,  13  Mo. 
549. 

Nebraska. —  Hart  v.  Barnes,  24  Nebr.  782, 
40  N.  W.  322;  Rouss  v.  Wright,  14  Nebr. 
457,  16  N.  W.  765,  18  Nebr.  234,  25  N.  W. 
80 ;  Handy  v.  Brong,  4  Nebr.  60. 

New  Jersey. —  Goldmark  v.  Magnolia  Metal 
Co.,  65  N.  J.  L.  341,  47  Atl.  720;  Day  v.  Ben- 
nett, 18  N..J.  L.  287. 

North  Carolina. —  Minga  v.  Zollicoffer,  23 
N.  C.  278. 

Ohio. —  Squair  v.  Shea,  7  Ohio  Dec.  (Re- 
print) 71,  1  Cine.  L.  Bui.  99. 
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Oregon. — Sheppard  v.  Yocum,  11  Oreg.  234, 
3  Pac.  824. 

South  Carolina. —  Sargeant  v.  Helmbold, 
Harp.  (S.  C.)  219. 

South  Dakota. —  Nashua  First  Nat.  Bank 
V.  Van  Vooris,  6  S.  D.  548,  62  N.  W.  378. 

Texas. —  El  Paso  Nat.  Bank  v.  Fuchs,  89 
Tex.  197,  34  S.  W.  206;  Hochstadler  v.  Sam, 
73  Tex.  315,  11  S.  W.  408. 

Wisconsin. — Elliott  v.  Jackson,  3  Wis.  649. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  24 
et  seq. 

Waiver  tort  and  suing  on  implied  contract 
see  supra,  VI,  B,  2,  a. 

Pennsylvania — Foreign  attachment. — Pre- 
vious to  the  Pennsylvania  act  of  May  15, 
1874,  foreign  attachment  was  not  in  any  case 
permissible  in  actions  ex  delicto.  Boyer  v. 
Bullard,  102  Pa.  St.  555;  Coleman's  Appeal, 
75  Pa.  St.  441;  Strock  v.  Little,  45  Pa.  St. 
416;  Garland  v.  Cunningham,  37  Pa.  St.  228; 
Porter  v.  Hildebrand,  14  Pa.  St.  129;  Jacoby 
r.  Gogell,  5  Serg.  &  R.  ( Pa. )  450 ;  Piscataqua 
Bank  v.  Turnley,  1  Miles  (Pa.)  3K  ;  Krohn 
V.  Wolf,  7  Del.  Co.  (Pa.)  420,  7  Northampt. 
Co.  Rep.  (Pa.)  18;  Fisher  v.  Consequa,  2 
Wash.  (U.  S.)  382,  9  Fed.  Gas.  No.  4,816. 
Compare  Brown  v.  Wilson,  1  Phila.  (Pa.) 
120,  7  Leg.  Int.  (Pa.)  199.  Under  that  act, 
where  defendant,  after  the  arising  of  a  lia- 
bility ex  delicto,  removes  from  the  state  to 
avoid  service  of  process,  foreign  attachment 
will  lie.  Krohn  v.  Wolf,  7  Del.  Co.  (Pa.)  420, 
7  Northampt.  Co.  Rep.  (Pa.)  18. 

Action  against  clerk  for  misfeasance  in 
office. —  An  action  for  misfeasance  in  office 
against  a  clerk  of  court  who  has  given  no 
official  bond  is  one  for  a  mere  tort,  and  not 
a  claim  for  debt  for  which  a  foreign  attach- 
ment in  chancery  will  lie.  Dunlop  v.  Keith, 
1  Leigh  (Va.)  430,  19  Am.  Dec.  755. 

To  recover  money  embezzled  and  lost  at 
gambling.— Cal.  Code  Civ.  Proc.  §§  537,  538, 
not  allowing  a  writ  of  attachment  where  the 
gravamen  is  a  tort,  it  will  not  lie  in  an  ac- 
tion to  recover  from  defendants  money 
which  plaintiffs  intrusted  to  their  clerk  and 
defendants  won  from  him  in  gambling.  Bab- 
cock  V.  Briggs,  52  Cal.  502. 

Iowa  —  Where  defendant  refuses  to  pay  or 
secure  debt. —  Iowa  Code,  §  1848,  as  amended 
in  1853,  providing  that  an  attachment  may 
issue  in  an  action  on  plaintiff's  sworn  peti- 
tion that  defendant  has  property  "  which  he 
refuses  to  give  either  in  payment  or  security 
of  said  debt,"  authorizes  attachment,  on  the 
ground  stated,  only  in  actions  founded  on 
contract,  and  not  in  tort.  Raver  v.  Webster, 
3  Iowa  502,  66  Am.  Dec.  96. 

64.  Hart  v.  Barnes,  24  Nebr.  782,  40  N.  W. 
322;  Day  v.  Bennett,  18  N.  J.  L.  287.  See 
also  Smith  v.  Armour,  1  Pennew.  (Del.)  361^ 


ATTACHMENT 


[4  Cyc]  447 


snch  an  action  without  statutory  authority,  a  judgment  against  the  attached  prop- 
erty is  void  and  may  be  collaterally  attacked. 

2.  Where  Expressly  Authorized  by  Staiute.  Under  the  statutes  in  many  of 
the  states  the  remedy  is  now  extended  to  claims  sounding  in  tort.*^^  By  some 
statutes  it  is  expressly  authorized  on  certain  specified  demands  arising  ex  delicto^ 
such  as  the  wrongful  conversion  of  personal  property,^^  or  injuries  to  personal 


364,  40  Atl.  720  (where  the  court  said: 
"The  statute  therefore  in  its  express  terms, 
seems  to  be  based  upon  the  existence  of  a 
subsisting  indebtedness  as  the  foundation  of 
the  right  of  the  writ " )  ;  El  Paso  Nat.  Bank 
i\  Fuchs,  89  Tex.  197,  34  S.  W.  206  Ireversing 
(Tex.  Civ.  App.  1895)  34  S.  W.  203]  (where 
it  was  held  that  the  persistent  use  of  the 
words  "  debt and  "  creditor  "  in  the  statute 
showed  that  the  remedy  was  not  intended  to 
apply  to  torts) . 

Under  statutes  founded  on  the  custom  of 
London,  an  attachment  will  lie  only  on  con- 
tracts, express  or  implied,  for  payment  of 
money,  to  enforce  which  debt  or  indebitatus 
assumpsit  can  be  maintained.  Mills  v.  Find- 
lay,  14  Ga.  230.  See  also  Hazard  v.  Jordan, 
12  Ala.  180. 

Action  founded  on  "any  indebtedness." — 
In  Fellows  v.  Brown,  38  Miss.  541,  it  was 
held  that  a  statute  confining  the  remedy  by 
attachment  to  "  actions  or  demands,  founded 
on  any  indebtedness,  or  for  the  recovery  of 
damages  for  the  breach  of  any  contract,  ex- 
press or  implied,  and  the  actions  founded  on 
any  penal  statute,"  had  no  application  to  ac- 
tions of  tort. 

Action  "for  the  recovery  of  money." — 
Under  a  former  statute  in  New  York  author- 
izing attachment  in  actions  "  for  the  recovery 
of  money,"  it  was  held  in  some  cases  that 
the  remedy  lay  on  demands  arising  ex  delicto 
(Ward  Begg,  18  Barb.  (N.  Y.)  139;  Floyd 
V.  Blake,  11  Abb.  Pr.  (N.  Y.)  349,  19  How. 
Pr.  (N.  Y.)  542;  Hernstien  v.  Matthewson,  5 
How.  Pr.  (N.  Y.)  196);  but  the  contrary 
doctrine  is  supported  by  the  weight  of  au- 
thority (Shaffer  v.  Mason,  43  Barb.  (N.  Y.) 
501,  18  Abb.  Pr.  (N.  Y.)  455,  29  How.  Pr. 
(N.  Y.)  55:  Knox  v.  Mason,  3  Rob.  (N.  Y.) 
681;  Knapp  v.  Meigs,  11  Abb.  Pr.  N.  S. 
(N.  Y.)  405;  Gordon  v.  Gaffey,  11  Abb.  Pr. 
( N.  Y. )  1 ;  Grossman  v.  Lindsley,  42  How. 
Pr.  (N.  Y.)  107;  Saddlesvene  v.  Arms,  32 
How.  Pr.  (N.  Y.)  280)  . 

"An  action  on  the  case  is  not  founded  upon 
any  indebtedness:  but  on  the  mere  justice 
and  conscience  of  the  plaintiff's  right  to  re- 
cover."   Hynson  v.  Taylor,  3  Ark.  552. 

Trover  not  a  "  money  demand." —  Under  a 
statute  authorizing  attachment  only  on  money 
demands,  the  remedy  is  not  available  in  an 
action  of  trover.  Marshall  v.  White,  8  Port. 
(Ala.)  551. 

Detinue  is  not .  a  "  money  demand." —  Le 
Baron  v.  James,  4  Ala.  687. 

65.  Mudge  V.  Steinhart,  78  Cal.  34,  20 
Pac.  147,  12  Am.  St.  Rep.  17.  But  see  Har- 
din V.  Lee,  51  Mo.  241. 

66.  Alabama. —  Hadley  v.  Bryars,  58  Ala. 
139. 


I  owe. —  Curry  v.  Allen,  55  Iowa  318,  7 
N.  W.  635. 

Michigan. —  McCrea  v.  Russell,  100  Mich. 
375,  58  N.  W.  1118. 

Minnesota. —  Davidson  v.  Owens,  5  Minn. 
69. 

Missouri. —  Pearson  f.  Gillett,  55  Mo.  App. 
312. 

Tennessee. —  Swan  v.  Roberts,  2  Coldw. 
(Tenn. )  153:  Barber  v.  Denning,  4  Sneed 
(Tenn. )  266;  Thompson  v.  Carper,  11 
Humphr.  (Tenn.)  542. 

Washington. —  Blackinton  v.  Rumpf,  12 
Wash.  279,  40  Pac.  1063. 

United  States. —  Cooper  v.  Reynolds,  10 
Wall.  (U.  S.)  308,  19  L.  ed.  931, 'construing 
Tennessee  statute. 

Meaning  of  "  right  of  action."- —  Under  a 
statute  authorizing  attachment  where  the 
person  having  "  the  right  of  action  "  should 
make  a  certain  complaint  on  oath,  it  was 
held  that  the  words  "  right  of  action "  em- 
braced demands  ex  delicto.  Lum  v.  Steam- 
boat Buckeye,  24  Miss.  564. 

Connecticut  —  Trover. —  Remedy  by  at- 
tachTnent  lies  in  aid  of  an  action  of  trover. 
Lewis  t\  Morse,  20  Conn.  211. 

Georgia  —  Seduction  of  plaintiff's  daughter. 
—  Lender  Ga.  Code,  §  4524,  authorizing  at- 
tachments in  all  cases  of  "  money  demands," 
whether  arising  ex  contractu  or  ex  delicto, 
a  claim  for  damages  for  the  seduction  of 
plaintiff's  daughter  is  such  a  "  monej^  de- 
mand "  as  entitles  plaintiff  to  sue  out  an  at- 
tachment.   Graves  v.  Strozier,  37  Ga.  32. 

Oklahoma  —  Cause  arising  wholly  within 
territory. —  Plaintiff  in  a  civil  action  for  dam- 
ages arising  from  tort,  where  the  cause  of 
action  arose  Avholly  within  the  limits  of  the 
territory,  is  entitled  to  an  attachment  when 
defendant  is  a  non-resident  of  the  territorv. 
Kidd  V.  Seifert,  (Okla.  1901)  65  Pac.  931.' 

67.  Barry  r.  Fisher,  8  Abb.  Pr.  N.  S. 
(N.  Y.)  369,  39  How.  Pr.  (N.  Y.)  521;  Scott 
V.  Simmons,  34  How.  Pr.  (N.  Y.)  66;  Smith 
V.  Walker,  6  S.  C.  169. 

What  is  a  wrongful  conversion  of  personal 
property. —  A  statute  allowing  attachment  in 
an  action  for  wrongful  conversion  of  personal 
property  applies  to  a  wrongful  detention  of 
personal  propertv  (Barrv  r.  Fisher,  8  Abb. 
Pr.  N.  S.  (N.  Y.')  369.  39  How.  Pr.  (N.  Y.) 
521);  a  conversion  of  uionoy  (Arming  r. 
Montevordo,  8  N.  Y.  St.  812)  :  a  conversion 
by  a  foreign  corporation  of  its  own  stock 
(Condouris  r:  Imperial  Turkish,  etc..  Co..  3 
Misc.  (N.  Y.)  66,  22  N.  Y.  Suppl.  695.  51 
N.  Y.  St.  772). 

Effect  of  resort  to  wrong  remedy. —  Where, 
after  an  executor's  accounts  had  been  settled 
and  the  balance  in  his  hands  ascertained,  and 
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property  in  consequence  of  negligence,  frand,  or  other  wrongful  act;^  and  where 
this  is  the  case  the  remedy  will  not  be  extended  by  construction  beyond  the  clear 
intention  of  the  statnte.^^  Under  a  statute  allowing  the  remedy  where  defend- 
ant's liability  was  criminally  incurred,  attachment  will  lie  in  an  action  to  recover 
unliquidated  damages  for  assault  and  battery,'^^  or  to  recover  money  lost  at 
gambling,''^  or  to  recover  on  a  demand  arising  out  of  a  rape  on  plaintiff's  daughter 7^ 
D.  Immatured  Demands  —  l.  In  Absence  of  Statutory  Provision  —  a.  In 
General.  As  a  general  rule  no  attachment  will  lie,  in  the  absence  of  express 
statutory  authority,  to  secure  a  demand  which  is  not  due  and  payable.'^* 


he  had  failed  to  pay  over  such  balance,  an 
action  was  brought  against  him  for  "  con- 
yersion  of  personal  property,"  it  was  held 
that  an  attachment  was  properly  granted, 
being  given  by  statute  in  such  action,  and 
that  the  fact  that  plaintiff  may  have  resorted 
to  the  wrong  remedy  did  not  affect  his  right 
to  the  writ.  The  court  said:  "  The  jurisdic- 
tion to  grant  an  attachment  does  not,  we 
think,  involve  a  preliminary  determination 
by  the  officer  to  whom  the  application  for  the 
writ  is  made,  whether  in  law  the  case  pre- 
sented by  the  complaint  will  entitle  the  plain- 
tiff to  the  relief  he  asks.  It  is  sufficient  to 
authorize  him  to  grant  the  writ  that  it  ap- 
pears that  the  action  is  brought  for  one  of 
the  causes  where  attachment  may  issue,  and 
the  other  facts  are  shown  which  authorize 
the  process  to  be  issued."  Van  Camp  v. 
Searle,  147  N.  Y.  150,  161,  41  N.  E.  427,  70 
N.-Y.  St.  878. 

68.  What  is  an  injury  to  personal  property. 
—  Under  a  statute  authorizing  the  remedy  in 
an  action  for  an  injury  to  personal  property 
in  consequence  of  negligence,  fraud,  or  other 
wrongful  act,  an  attachment  will  lie  in  an 
action  by  one  who  has  been  induced  to  ad- 
vance money  on  forged  business  paper  (Bo- 
gart  V.  Dart,  25  Hun  (N.  Y.)  395),  or  who 
has  been  induced  to  part  with  personal  prop- 
erty by  fraud  (Campion  Card,  etc.,  Co.  v. 
Searing,  47  Hun  (N.  Y.)  237;  Weiller  v. 
Schreiber,  11  Abb.  N.  Cas.  (N.  Y.)  175,  63 
How.  Pr.  (N.  Y.)  491.  But  see  Wittner  y. 
Von  Minden,  27  Hun  (N.  Y.)  234)  ;  or  in 
an  action  by  a  gas  company  for  damages 
caused  by  the  wrongful  breaking  by  defend- 
ant of  its  gas  pipes,  which  extended  from 
its  own  land  and  works  under  the  streets 
throughout  a  city,  by  which  wrongful  break- 
ing gas  was  caused  to  escape  (Newbern  Gas 
Light  Co.  V.  Lewis  Mercer  Constr.  Co.,  113 
N.  C.  549,  18  S.  E.  693). 

"What  not  an  injury  to  personal  property. — 
Under  such  a  provision  an  attachment  will 
not  lie  in  an  action  for  a  false  warranty  or 
a  deceit  in  the  sale  of  personal  property 
(Webb  j;.  Bowler,  50  N.  C.  362)  ;  an  action 
by  an  administrator  to  recover  for  the  death 
of  his  intestate  caused  by  defendant's  negli- 
gence (James  v.  Signell,  60  N.  Y.  App.  Div. 
75,  69  N.  Y.  Suppl.  680 )  ;  an  action  by  a 
merchant  for  damages  against  a  broker,  who, 
having  been  employed  to  sell  a  quantity  of 
goods  for  plaintiff,  reported  a  sale  which 
•  plaintiff  accepted  but  afterward  repudiated 
on  the  ground  that  defendant  was  himself 
the  purchaser  —  the  goods  remaining  all  tke 
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while  in  the  plaintiff's  hands  ana  the  dam- 
ages claimed  arising  from  a  fall  in  the 
market  (Roome  v.  Jennings,  61  N.  Y.  Super. 
Ct.  361,  19  N.  Y.  Suppl.  825,  46  N.  Y.  St. 
894)." 

69.  South  Carolina  —  Action  for  slander. 

—  In  Addison  v.  Sujette,  (S.  C.  1897)  27 
S.  E.  631,  it  was  held  that  S.  C.  Code  Civ. 
Proc.  §  248,  allowing  attachments  to  issue 
"  in  any  action  for  the  recovery  of  money 
or  .  .  .  property,  whether  real  or  personal, 
and  for  damages  for  the  wrongful  conversion 
and  detention  of  personal  property,  or  an 
action  for  the  recovery  of  damages  for  in- 
jury done  to  either  person  or  property,"  etc., 
did  not  authorize  an  attachment  in  a  suit 
for  slander. 

70.  Ohio— "Obligation"  equivalent  to  "lia- 
bility."—  In  the  Ohio  statute  allowing  at- 
tachment where  defendant  has  "  fraudulently 
or  criminally  contracted  the  debt,  or  incurred 
the  obligation "  sued  on,  the  word  "  obliga- 
tion "  is  equivalent  to  "  liability."  Sturde- 
vant  V.  Tuttle,  22  Ohio  St.  111. 

71.  Kirk  v.  Whitaker,  22  Ohio  St.  115; 
Sturdevant  f.  Tuttle,  22  Ohio  St.  111. 

72.  Wise  V.  Martin,  5  Ohio  S.  &  C.  PL 
Dec.  550;  Jenks  v.  Pichardson,  71  Fed.  365 
( construing  the  Ohio  statute ) . 

73.  Kuehm  v.  Paroni,  20  Nev.  203,  19  Fac. 
273. 

74.  Illinois. —  Schilling  v.  Deane,  36  111. 
App.  513. 

Massachusetts. —  Swift  v.  Crocker,  21  Pick. 
(Mass.)  241;  Pierce  v.  Jackson,  6  Mass.  242. 

Michigan. —  Hinchman  v.  Town,  10  Mich. 
508 ;  Hale  v.  Chandler,  3  Mich.  531 ;  Gal- 
loway V.  Holmes,  1  Dougl.  (Mich.)  330. 

Mississippi. —  Henderson  'v.  Thornton,  37 
Miss.  448,  75  Am.  Dec.  70. 

New  York. —  Johnson  v.  Buckel,  65  Hun 
(N.  Y.)  601,  20  N.  Y.  Suppl. -566,  48  N.  Y. 
St.  924;  Smadbeck  v.  Sisson,  66  How.  Pr. 
(N.  Y.  )  225;  Reilly  v.  Sisson,  66  How.  Pr. 
(N.  Y.  )  224. 

Pennsylvania. —  Under  the  Pennsylvania 
act  of  1869,  an  attachment  will  not  lie  for 
a  debt  not  due  (Jones  v.  Brown,  167  Pa.  St. 
395,  31  Atl.  647  [affirming  3  Pa.  Dist.  294, 
15  Pa.  Co.  Ct.  2021 ;  Coaks  v.  White,  11 
Wkly.  Notes  Cas.  (Pa.)  271,  15  Phila.  (Pa.) 
295,  39  Leg.  Int.  (Pa.)  60);  but  under  the 
domestic  attachment  act  it  was  held  that 
the  remedy  was  available,  although  the  debt 
was  not  due  and  payable  (McCullough  v. 
Grishobber,  4  Watts  &  S.  (Pa.)  201  [over- 
ruling Pratt  V.  Styer,  1  Browne  ( Pa. )  282 )  ] . 

Virginia. — Batchelder  v.  White,  80  Va.  103 ; 
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b.  Where  Plaintiff  Rescinds  Contract.  Where  a  party  to  a  contract  not  yet 
matured  is  guilty  of  fraud  or  other  conduct  entitling  the  other  party  to  rescind,"^^ 
a  cause  of  action  arises  in  favor  of  the  latter  which  is  immediately  enforceable  ; 
and  if  such  cause  of  action,  left  to  plaintiff  after  rescission,  be  of  a  nature  to 
warrant  the  issue  of  an  attachment,^'^  he  may  resort  to  that  remedy  notwith- 
standing the  immaturity  of  the  rescinded  contract.''^ 

2.  Where  Expressly  Authorized  by  Statute  —  a.  In  General.  Provision  is 
quite  commonly  made  by  statute  for  the  issue  of  attachments  in  certain  cases 
where  the  demand  sued  on  is  not  yet  due.'^^    The  statutes  usually  limit  the 


McCluny  v.  Jackson,  6  Gratt.  (Va.)  96. 
Bvit  see  Williamson  r.  Bowie,  6  Munf.  (Va. ) 
176. 

Canada. —  Kyle  v.  Barnes,  10  Ont.  Pr.  20. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  31. 

Void  as  against  creditors. —  An  attachment 
issued,  without  statutory  authority,  upon  a 
debt  not  due,  is  void  as  against  creditors 
whose  rights  are  injuriously  affected  by  it. 
Davis  V.  Eppinger,  18  Cal.  378,  79  Am.  Dec. 
184. 

75.  Fraud  must  be  of  nature  to  warrant 
rescission. —  In  Meyers  v.  Ranch,  4  Pa.  Dist. 
333,  it  was  held  that  attachment  would  not 
lie  for  a  debt  not  due  unless  the  fraud  in 
contracting  the  debt  was  such  that  the  cred- 
itor could  rescind  the  contract. 

As  to  rescission  of  contracts,  generally,  see 
Contracts. 

76.  Demand  not  authorizing  attachment. — 
Where "  plaintiff  sold  on  credit,  taking  notes 
in  extension  of  the  time  of  payment,  it  was 
held  that  he  could  not  rescind  the  contract 
and  sue  for  the  contract  price,  but  that  his 
only  remedy  after  such  rescission  was  re- 
plevin for  the  goods  or  trover  for  their  value, 
in  neither  of  wnich  actions  could  attach- 
ment be  maintained  under  the  Pennsylvania 
statutes.  Jones  v.  Brown,  167  Pa.  St.  395, 
31  Atl.  647.  In  Emerson  v.  Detroit  Steel, 
etc.,  Co.,  100  Mich.  127,  58  N.  W.  659,  the 
court  said  that  where  plaintiff,  by  rescinding 
an  immatured  contract  for  fraud,  has  acquired 
a.  cause  of  action  sounding  in  tort,  he  could 
not,  by  waiving  the  tort,  transform  it  back 
into  an  implied  contract,  and  by  such 
juggling  entitle  himself  to  an  attachment  as 
upon  a  matured  contractual  obligation.  See 
also  Lederer  v.  Rosenthal,  99  Wis.  235,  74 
N.  W.  971. 

Cannot  attach  on  strength  of  rescinded  con- 
tract.—  Plaintiff  cannot  rescind  the  contract 
and  at  the  same  time  maintain  his  attach- 
ment on  the  strength  of  it.  If  he  elects  to 
sue  on  the  express  contract  he  must  wait  un- 
til its  maturity,  in  the  absence  of  any  stat- 
ute to  the  contrary.  Johnson  v.  Buckel,  65 
Hun  (N.  Y.)  601,  20  N.  Y.  Suppl.  566,  48 
N.  Y.  St.  924.  See  also  Jones  v.  Brown,  167 
Pa.  St.  395,  31  Atl.  647. 

Inconsistent  grounds. — In  attachment  to  re- 
cover claims  not  due,  on  the  grounds  of 
fraudulent  contraction  of  the  liability  by  de- 
fondant  and  of  fraudulent  disposition  of  his 
property,  both  grounds  must  be  proved,  the 
former  to  entitle  defendant  to  sue  before  ma- 
turity, and  the  latter  to  entitle  him  to  at- 
tachment. Hence,  if  the  alleged  fraudulent 
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representations  are  statements  of  defendant 
that  he  owed  nothing,  and  his  property  was 
unencumbered,  and  the  alleged  fraudulent 
disposition  is  a  subsequent  mortgaging  of  his 
property  to  secure  his  indebtedness,  then 
plaintiff  is  not  entitled  to  attachment;  since, 
if  the  representations  were  false,  and  de- 
fendant was  in  fact  indebted,  then  the  mort- 
gages to  cover  such  indebtedness  were  not 
fraudulent.  Johnson  v.  Buckel,  65  Hun 
(N.  Y.)  601,  20  N.  Y.  Suppl.  566,  48  N.  Y. 
St.  924. 

77.  Alabama. — Russell  v.  Gregory,  62  Ala. 
454,  action  to  recover  purchase-money,  ven- 
dor having  disabled  himself  from  complying 
with  his  contract  to  deliver  goods. 

California. —  Patrick  v.  Montader,  13  Cal. 
434. 

Maryland. —  Summers  v.  Oberndorf,  73  Md. 
312,  20  Atl.  1068. 

New  York. —  Muser  ii.  Lissner,  67  How.  Pr. 
(X.  Y.)  509. 

Pennsylvania. —  Schack  v.  Loucheim,  (Pa. 
1885)  1  Atl.  429;  Lippincott  v.  Prendergast, 
2  Del.  Co.  (Pa.)  322. 

Tennessee. —  Douglas  v.  Bank  of  Commerce, 
97  Tenn.  133,  36  S.  W.  874,  action  based  on 
original  debt  in  payment  of  which  plaintiff 
had  received  negotiable  paper  which  jjroved 
unbankable. 

United  States. —  Perry  v.  Sharpe,  8  Fed.  15, 
action  for  deceit  whereby  plaintiff  was  in- 
duced to  sell  goods  on  credit,  attachment 
being  authorized  in  such  action  by  the  Ohio 
statute. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  33. 

78.  Alalavia. —  Ware  v.  Seasongood,  92 
Ala.  152,  9  So.  138. 

Georgia. —  Selleck  v.  Twesdall,  Dudley 
(Ga.)  196. 

lotva. —  Brown  v.  Cairns,  107  Iowa  727,  77 
N.  W.  478;  Bacon  v.  Marshall,  37  Iowa  581; 
Brace  v.  Grady,  36  Iowa  352 ;  Stacv  r.  Stich- 
ton,  9  Iowa  399;  Churchill  v.  Fulliam,  8 
Iowa  45. 

Kentucky. —  Hev  r.  Hardino-,  21  Kv.  L. 
Rep.  771,  53  S.  W.  33:  Schnabel  r.  jAcobs, 
20  Ky.  L.  Rep.  1596,  49  S.  W.  774. 

Louisiana. —  Irish  r.  Wright,  8  Rob.  (La.) 
428;  Tyson  r.  Lansing,  10  La.  444;  Fisk  V. 
Chandler,  7  Mart.  (La.)  24. 

Michiqau. —  Chase  v.  Wavno  Cir.  JudsfC, 
118  Mich.  358,  76  N.  W.  913:  Mosher  r.  Bav 
Cir.  Judge,  108  Mich.  503,  66  N.  W.  384*: 
Gunn  Hardware  Co.  t\  Denison,  83  Mich.  40, 
46  N.  W.  940. 

Nebraska. —  Cox  r.  Peoria  Mfg.  Co.,  42 
Nebr.  660,  60  N.  W.  933. 

[VI,  D,  2,  a] 


450    [4  Cyc] 


ATTACHMENT 


remedy  on  such  demands  within  specified  limits  prescribing  the  conditions  which 
must  exist  to  authorize  it ;  and  where  the  grounds  on  which  the  attachment 
may  issue  in  this  class  of  cases  are  specially  enumerated,  the  remedy  is  available 
only  where  one  or  more  of  the  specified  grounds  exists.^    Generally  the  pro- 


OMo. — Smead  v.  Chrisfield,  1  Handy  (Ohio) 
442,  12  Ohio  Dec.  (Reprint)  227. 

Bouth  Carolina. — Ex  p.  Chase,  (S.  C.  1901) 
38  S.  E.  718. 

South  Dakota. —  Finch  v.  Armstrong,-"  9 
S.  D.  255,  68  N.  W.  740. 

Tennessee. —  McBee  v.  Bearden,  7  Lea 
(Tenn.)  731;  Greene  v.  Starnes,  1  Heisk. 
(Tenn.)  582;  Swan  v.  Roberts,  2  Coldw. 
(Tenn.)  153;  Howell  v.  Cobb,  2  Coldw.  (Tenn.) 
104,  88  Am.  Dec.  591. 

Tcicas.— Cleveland  v.  Boden,  63  Tex.  103; 
Cox  V.  Reinhardt,  41  Tex.  591 ;  Pioneer  Sav., 
etc.,  Co.  V.  Peck,  20  Tex.  Civ.  App.  Ill,  49 
S.  W.  160;  Rabb  v.  White,  (Tex.  Civ.  App. 
1898)  45  S.  W.  850;  Sims  v.  Howell  Bros. 
Shoe  Co.,  (Tex.  App.  1890)  15  S.  W.  120; 
Mack  V.  James,  1  Tex.  App.  Civ.  Cas.  §  547. 

Wisconsin. —  Lederer  v.  Rosenthal,  99  Wis. 
235,  74  N.  W.  971. 

Wyoming. —  Crain  v.  Bode,  5  Wyo.  255,  39 
Pac.'747. 

United  States. —  Perry  v.  Sharpe,  8  Fed. 
15;  Ely  v.  Hanks,  8  Fed.  Cas.  No.  4,430,  1 
West.  L.  Month.  107,  both  cases  construing 
Ohio  statute. 

Constitutionality  of  statute. — A  statute  au- 
thorizing the  commencement  of  an  action  by 
attachment  before  the  maturity  of  the  debt 
is  not  In  conflict  with  a  constitutional  pro- 
vision that  the  legislature  shall  pass  no  bill 
of  attainder,  ex  post  facto  law,  or  law  im- 
pairing the  obligation  of  contracts.  Mosher 
V.  Bay  Cir.  Judge,  108  Mich.  503,  66  N.  W. 
384. 

Alabama  —  Equitable     attachment  —  Ala. 

Code  (1886),  §§  3489,  2929,  authorize  the 
issue  of  an  equitable  attachment  for  a 
demand  not  due.  Ware  v.  Seasongood,  92 
Ala.  152,  9  So.  138. 

79.  Strict  construction  of  statute. —  The 
rule  requiring  attachment  proceedings  to  be 
confined  strictly  within  the  limits  of  the 
statute  by  which  they  are  authorized  is 
especially  applicable  to  a  case  where  the  debt 
is  not  yet  due.  Lederer  v.  Rosenthal,  99  Wis. 
235,  74  N.  W.  971. 

Contingent  liabilities. —  A  statute  allowing 
attachment  for  a  demand  not  due  does  not 
apply  where  defendant's  liability  is  contin- 
gent only.  Tanner,  etc.,  Engine  Co.  -v.  Hall, 
22  Fla.  391;  Ellis  v.  Harrison,  104  Mo.  270, 
16  S.  W.  198. 

As  to  contingent  demands,  generally,  see 
infra,  VL,  E, 

Alabama  —  Only  in  actions  for  "  collection 
of  a  debt."— Under  Ala.  Civ.  Code  (1896), 
§  524,  attachment  will  issue  before  maturity 
of  the  obligation  only  where  the  action  is  one 
to  enforce  the  "  collection  of  a  debt ;  "  and 
consequently  the  remedy  is  not  available 
against  one  who  has  agreed  to  deliver  cotton 
at  a  future  date,  such  demand .  not  being  a 
"  debt."    Moore  v.  Dickerson,  44  Ala.  485. 
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Michigan — Showing  reasons  for  immediate 
issue. —  Under  3  How.  Anno.  Stat.  Mich. 
§  8016a,  in  order  to  obtain  an  attachment  on 
a  debt  not  due,  it  must  be  shown  to  the  sat- 
isfaction of  the  judge  that  reasons  exist  for 
the  immediate  issue  of  the  writ,  in  addition 
to  the  reasons  required  in  cases  of  debts  past 
due.  Chase  v.  Wayne  Cir.  Judge,  118  Mich. 
358,  76  N.  W.  913;  Mosher  v.  Bay  Cir.  Judge^ 
108  Mich.  503,  66  N.  W.  384;  Pierce  v.  John- 
son, 93  Mich.  125,  53  N.  W.  16,  18  L.  R.  A. 
486;  Ripon  Knitting  Works  v.  Johnson,  '73 
Mich.  129,  53  N.  W.  17;  Howell  v.  Dicker- 
man,  88  Mich.  361,  50  N.  W.  306  (discussing 
exhaustively  the  conditions  necessary  to  the 
issue  of  attachments  on  immatured  demands ) . 

Nebraska  —  Order  need  not  appear  in  writ. 
—  Under  the  Nebraska  statutes,  where  a  writ 
of  attachment  is  issued  on  a  demand  not  due, 
the  order  allowing  such  issue  need  not 
appear  on  the  face  of  the  writ.  Armstrong 
r.  Lynch,  29  Nebr.  87,  45  N.  W.  274. 

South  Carolina  —  No  presumption  that 
clerk  was  satisfied. —  Under  the  South  Caro- 
lina act  of  1883,  attachment  is  allowed  for 
a  debt  not  due  only  where  it  is  shown  by 
affidavit  to  the  satisfaction  of  the  judge,  clerk, 
or  justice  who  issues  the  writ,  that  a  ground 
for  attachment  for  an  immatured  demand 
exists;  and  under  this  statute  no  presump- 
tion arises  that  a  clerk  was  satisfied  of  the 
facts  authorizing  an  attachment  in  such  case, 
where  it  was  not  shown  to  him  by  the  affidavit 
or  the  complaint  in  the  action  that  the  debt 
was  not  yet  due.  Correll  v.  Georgia  Constr., 
etc.,  Co.,  37  S.  C.  444,  16  S.  E.  156. 

80.  Georgia. —  Levy  v.  Millman,  7  Ga.  167. 

Iowa. —  Allerton  v.  Eldridge,  56  Iowa  709, 
10  N.  W.  252;  Stacy  v.  Stichton,  9  Iowa  399; 
Danforth  v.  Carter,  1  Iowa  546. 

Kentucky. —  Wolfstein  v.  Steinharter,  10 
Ky.  L.  Rep.  635;  McChord  v.  Barker,  8  Ky. 
L.  Rep.  790;  Cowherd  v.  Harding,  7  Ky.  L. 
Rep.  217.  ^ 

Mississippi. —  Thomason  v.  Wadlington,  53 
Miss.  560. 

Nebraska. —  Dayton  Spice-Mills  Co.  v. 
Sloan,  49  Nebr.  622,  68  K  W.  1040;  Caul- 
field  V.  Bittenger,  37  Nebr.  542,  56  N.  W. 
302. 

Ohio.—  Chamberlin  v.  Strong,  3  Ohio  Dee. 
(Reprint)  296,  L.  &  Bank.  Bui.  296. 

Tennessee. —  Swan  v.  Roberts,  2  Coldw. 
(Tenn.)  ,  153. 

Washington.-^  Cox  v.  Dawson,  2  Wash. 
381,  26  Pac.  973. 

United  States. —  Black  v.  Zacharie,  3  How. 
(U.  S.)  483,  11  L.  ed.  690,  construing  Louis- 
iana statute. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  32. 

Iowa  —  Defendant  about  to  dispose  of  his 
property. —  Under  a  statute  authorizing  at- 
tachment before  maturity  of  the  debt  where 
defendant  is  about  to  dispose  of  his  property 
to  defraud  his  creditors,  or  is  about  to  remove 
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ceedings  can  go  no  further  before  maturity  than  to  create  a  Hen,  and  no  final 
judgment  can  be  rendered  until  after  the  maturity  of  the  demand.^^ 

b.  Joinder  of  Demands  Due  and  Demands  Not  Due.  Under  some  statutes  a 
debt  not  due  may  be  joined  with  one  that  is  due  and  an  attachment  be  issued  for 
the  aggregate  amount,  where  grounds  of  attachment  applicable  to  both  debts  are 
stated  in  the  afiidavit.^^ 

E.  Conting'ent  Demands.  ISTo  attachment  can  be  sued  out  where  the 
indebtedness  of  defendant  to  plaintiff  depends  upon  a  contingency  which  may 
never  happen,^^  and  the  improper  issue  of  an  attachment  on  such  a  demand  is  not 


from  the  state  and  refuses  to  provide  for  the 
payment  of  the  debt  on  its  maturity,  it  was 
held  that  the  clause  regarding  the  refusal  to 
secure  the  debt  applied  only  where  the  ground 
for  the  attachment  was  the  intended  removal 
from  the  state,  and  not  where  the  ground  was 
the  intention  to  dispose  of  his  property.  Dan- 
forth  V.  Carter,  1  Iowa  546;  Pitkins  y.  Boyd, 
4  Greene  (Iowa)  255. 

Louisiana — Construction  of  statutes. — The 
Louisiana  act  of  1826,  §  7,  allowing  an  at- 
tachment on  a  debt  not  due,  when  the  creditor 
swears  to  the  existence  of  the  debt,  and  one 
of  the  grounds  specified  in  the  act,  "  and, 
moreover,  swears "  that  the  debtor  is  about 
to  remove  his  property  out  of  the  state  before 
the  debt  becomes  due,  was  amended  by  La. 
Code  Prac.  art.  244,  by  substitutmg  "  or 
swears  "  for  "  and  moreover  swears."  It  was 
held,  that  article  244  could  not  be  construed 
as  typographically  incorrect,  but  must  be  read 
"  or  swears ;  "  hence  a  creditor  seeking  an  at- 
tachment for  a  debt  not  due  need  only  swear 
to  one  of  the  other  grounds,  without  also 
swearing  that  defendant  is  about  to  remove 
his  property  out  of  the  state.  Merchants', 
etc.,  Bank  v.  McKellar,  44  La.  Ann.  940,  11 
So.  592. 

South  Dakota  —  Intent  to  remove  property 
from  state. —  It  is  only  when  an  action  is 
brought  on  a  claim  not  due  that  plaintiff  is 
entitled  to  an  attachment  on  the  ground  that 
his  debtor  is  about  to  remove  his  property, 
.  with  the  intent  to  hinder  and  delay  him  in  the 
collection  of  his  debt,  under  S.  D.  Stat. 
(1895),  §  5014.  Foley- Wadsworth  Imple- 
ment Co.  t;.  Porteous,  8  S.  D.  74,  65  N.  W. 
429. 

Tennessee  —  When  ground  other  than  non- 
residence. —  Under  Tenn.  Code,  §  3456,  provid- 
ing that  an  attachment  may  be  sued  out  on 
a  debt  not  due,  except  when  defendant  resides 
out  of  the  state,  an  attachment  may  iss'ue  as 
well  against  a  non-resident  as  against  a  resi- 
dent where  the  debt  is  not^due,  if  such  non- 
residence  is  not  the  only  ground  laid  for  such 
attachment.  Merchants'  Nat.  Bank  v.  Mc- 
Cargcr,  9  Heisk.  (Tenn.)  401. 

81.  Cox  V.  Peoria  Mfg.  Co.,  42  Nebr.  660, 
60  N.  W.  933;  Rabb  v.  White,  (Tex.  Civ.  App. 
1898)  45  S.  W.  850. 

In  New  Mexico  an  attachment  on  debts  not 
yet  due  is  se])arate  fro-  any  action  at  law  to 
recover  judgment  thereon,  and  can  go  no  fur- 
ther than  to  create  an  attachment  lien  in  ad- 
vance of  the  commencement  of  such  action. 
Staab  V.  Hersch,  3  N.  M.  153,  3  Pac.  248. 

Effect  of  refusal  to  grant  attachment.— 


The  issue  of  a  writ  of  attachment  upon  a  debt 
not  due  because  of  the  fraudulent  intent  of 
the  debtor  is,  under  the  Nebraska  statutes, 
discretionary  with  the  court  or  judge;  and  if 
the  order  is  refused,  the  action  must  be  dis- 
missed, as  it  cannot  be  maintamed  on  a  debt 
not  due  unless  accompanied  by  the  attach- 
ment. Cox  V.  Peoria  Mfg.  Co.,  42  Nebr.  660, 
60  N.  W.  933. 

Where  attachment  invalid,  action  abates. 
—  Since  the  power  to  attach  furnishes  the 
only  authority  to  sue  on  a  demand  not  due, 
it  follows  that  where  the  attachment  is  in- 
valid the  action  necessarily  abates.  Streiss- 
guth  V.  Reigelman,  75  Wis.  212,  43  N.  W. 
1116  [approving  Gowan  -v.  Hanson,  55  Wis. 
841,  13  N.  W.  238]. 

82.  Kahn  v.  Kuhn,  44  Ark.  404 ;  Selleck  v. 
Twesdall,  Dudley  (Ga.)  196.  In  Tanner,  etc.. 
Engine  Co.  v.  Hall,  22  Fla.  391,  the  court  was 
inclined  to  doubt  whether  attachment  pro- 
ceedings for  debts  due  and  debts  not  due  could 
be  joined  in  the  same  suit,  but  did  not  decide 
the  point. 

Practice  in  federal  court. — Although  the  de- 
cisions and  statutes  of  Kansas  require  that 
where  an  action  is  brought  for  demands  due 
in  part,  and  not  due  in  part,  separate  peti- 
tions must  be  filed,  these  provisions  are  not 
binding  upon  the  federal  courts  sitting  within 
the  state.  The  petition  in  an  attachment  suit 
was  therefore  sustained,  although  claims  al- 
ready due  were  joined  with  claims  not  vet 
matured.  O'Connell  v.  Peed,  56  Fed.  531,"^  12 
U.  S.  App.  369,  5  C.  C.  A.  5^6  [follotved  in 
Bowden  v.  Burnham,  59  Fed.  752,  19  U.  S. 
App.  448,  8  C.  C.  A.  248]. 

83.  Miller  v.  McMillan,  4  Ala.  527 ;  Mobile 
Planters',  etc..  Bank  v.  Andrews,  8  Port. 
(Ala.)  404;  Natchez  First  Nat.  Bank  v.  jNIoss, 
41  La.  Ann.  227,  6  So.  25;  Denegre  r.  Milne, 
10  La.  Ann.  324;  Shannon  v.  Langhorn,  9  La. 
Ann.  526;  Henderson  v.  Thornton,  37  Miss. 
448,  75  Am.  Dec.  70;  Aultman  v.  Sn\yth,  (Tex. 
Civ.  App.  1897)  43  S.  W.  932.  See  also  cases 
cited  supra.  III,  A.  But  by  statute  in  Ten- 
nessee any  accommodation  indorser  or  surety 
may  sue  out  an  attachment  against  the  prop- 
erty of  his  principal  as  a  security  for  his  lia- 
bility, whether  the  debt  on  which  he  is  bound 
be  due  or  not.  McBee  v.  Bearden,  7  Lea 
(Tenn.)  731;  Greene  v.  Starnes,  1  Heisk. 
(Tenn.)  582:  Howell  v.  Cobb,  2  Coldw.  (Tenn.) 
104,  88  Am.  Dee.  591. 

The  liability  of  the  person  primarily  liable 
on  a  draft  to  a  surety  thereon  is  purely  con- 
tingent until  the  maturity  and  dishonor  of 
the  draft;  hence  the  surety  cannot  sue  the 
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cured  bj  a  subsequent  liappeoing  of  the  contingency  wliicli  fixes  defendant's 
liability.^^  The  rule,  however,  apphes  only  to  such  a  contingency  as  must  happen 
in  order  to  fix  an  absolute  indebtedness,  and  not  to  one  which  may  merely  go  to 
defeat  an  indebtedness  already  fixed.^^ 

F.  Demands  Otherwise  Secured.  In  the  absence  of  any  statutory  provision 
to  the  contrary,  the  fact  that  a  demand  is  otherwise  secured  will  not  prevent  the 
issue. of  an  attachment  upon  it ;    though  where  a  creditor  expressly  agrees,  upon 


principal  by  attachment  before  maturity. 
Mobile  Planters',  etc.,  Bank  r.  Andrews,  8 
Port.  (Ala.)  404;  Benson  v.  Campbell,  G 
Port.  (Ala.)  455. 

Liability  of  acceptor  to  drawer. —  The 
drawer  of  a  bill  of  exchange  cannot  support 
an  attachment  against  the  acceptor  before  the 
bill  has  m.atured,  and  the  drawer's  liability 
thereon  has  becom.e  fixed  by  its  dishonor. 
Black  r.  Zacharie,  3  How.  (U.  S.)  483,  11 
L.  ed.  690. 

Liability  of  maker  to  indorser. —  Before  a 
promissory  note  is  due,  an  indorser  thereof 
cannot  attach  property  of  the  maker  on  the 
ground  that  the  latter  is  about  to  remove 
from  the  state,  and  the  indorser  will  have  to 
pay  the  note.  Taylor  v.  Drane,  13  La.  62. 
But  see  Williamson  t\  Bowie,  6  Munf.  (Va. ) 
176. 

Liability  of  maker  to  sureties. —  The  sure- 
ties on  a  promissory  note  cannot  sue  the 
maker  by  attachment  until  they  have  been 
obliged  to  pay  the  note  or  become  primarily 
liable  for  the  amount.  Hearne  v.  Keith,  63 
Mo..  84.  But  see  Moore  v.  Holt,  10  Gratt. 
(Va.)  284. 

Liability  of  drawer  to  holder. — An  attach- 
ment cannot  be  maintained  against  the  prop- 
erty of  the  drawer  of  a  bill  of  exchange  be- 
fore maturity,  although  the  acceptor  has  been 
attached  and  has  become  insolvent  before  the 
attachment,  for  until  maturity  the  drawer  is 
not  the  unconditional  debtor  of  the  holder. 
Natchez  First  Nat.  Bank  v.  Moss,  41  La.  Ann. 
227,  6  So.  25;  Denegre  v.  Milne,  10  La.  Ann. 
324. 

Liability  of  drawer  to  accommodation  ac- 
ceptor.— An  accommodation  acceptor  has  no 
right  of  action  against  the  drawer  until  the 
maturity  of  the  bill  and  payment  b"  the  ac- 
ceptor, and  therefore  cannot  maintain  at- 
tachment before  such  payment.  Todd  v. 
Shouse,  14  La.  Ann,  426 ;  Shannon  d.  Lang- 
horn,  9  La.  Ann.  526;  Read  v.  Ware,  2  La. 
Ann.  498;  Henderson  v.  Thornton,  37  Miss. 
448,  75  Am.  Dec.  70;  Ellis  v.  Harrison,  104 
Mo.  270,  16  S.  W.  198. 

Liability  of  sureties. —  Suit  by  attachment 
against  the  sureties  before  the  time  fixed  by 
their  contract  for  payment  cannot  be  main- 
tained on  the  theory  that  the  insolvency  of 
the  principal  debtor  matures  the  debt  and  au- 
thorizes suits  and  attachments  against  the 
sureties.  When  the  code  for  specific  purposes 
matures  the  debt  of  the  insolvent  debtor,  the 
insolvency  contemplated  by  the  code  is  a  ces- 
sion of  property  by  the  debtor.  State  Nat. 
Bank  v.  New  Orleans  Brewing  Assoc.,  49  La. 
Ann.  934,  22  So.  48, 
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Liability  of  indorser. — The  indorser  of  _  a 
note  becomes  the  debtor  of  the  holder  only 
after  compliance  with  the  conditions  of  pre- 
sentment at  maturity,  failure  of  maker  to 
pay,  and  due  notice  given,  and  until  then  the 
demand  will  not  support  an  attachment 
against  him.  H.  B.  Claflin  Co.  y.  Feibelman, 
44  La.  Ann.  518,  10  So.  862;  Harrod  v.  Bur- 
gess, 5  Rob.  (La.)  449.  But  see  Smead  r. 
Chrisfield,  1  Handy  (Ohio)  442,  12  Ohio  Dec. 
(Reprint)  227. 

Liability  of  obligors  to  assignor  of  note. — 
Since  the  assignor  of  a  note  is  not  liable 
thereon  till  the  assignee  has  exercised  due  dili- 
gence in  prosecuting  the  obligors,  the  assignor, 
before  the  note  matures,  is  not  entitled  to  an 
attachment  against  them  under  Ky.  Code, 
§  237.  Steinharter  v.  Wolf  stein,  13  Ky.  L. 
Rep.  871. 

Attorney's  fee  payable  in  case  of  default. — 

A  percentage  payable  as  attorney  fees  upon 
the  amount  of  an  immatured  promissory  note 
in  case  of  default  as  to  the  principal  thereof 
is  a  contingent  liability  and  not  within  the 
statute  allowing  attachment  for  an  existing 
debt  or  demand  though  not  yet  due.  Tanner, 
etc.,  Engine  Co.  v.  Hall,  22  Fla.  391. 

84.  Barth  v.  Graf,  101  Wis.  27,  76  N.  W. 
1100,  where  the  right  of  action  on  an  agree- 
ment of  a  principal  to  indemnify  his  sureties 
arose  after  the  issue  of  the  attachment. 

85.  Brown  v.  Cairns,  107  Iowa  727,  77 
N.  W.  478,  where  it  was  held  that  a  claim  for 
future  rent  provided  by  a  lease  was  not  coi\- 
tingent,  though  the  lessor  reserved  the  right 
to  sell  off  part  of  the  property,  reducing  the 
future  rental  sixty  cents  an  acre  for  such  re- 
duction, or  to  sell  the  entire  property,  subject 
to  the  lease,  or  upon  forfeiture  to  the  lessee 
of  one  year's  rent,  being  the  rent  for  the  last 
year's  occupancy. 

86.  Sandel  X).  George,  18  La.  Ann.  526; 
Whitwell  V.  Brigham,  19  Pick.  (Mass.)  117; 
Deering  v.  Warren,  1  S.  D.  35,  44  1^.  W.  1068; 
Branshaw  v.  Tinsley,  4  Tex.  Civ.  App.  131,  23 
S.  W.  184. 

Where  plaintiff  secured  by  chattel  mort- 
gage.— A  creditor  whose  claim  is  secured  by 
a  mortgage  on  personal  property  may  waive 
his  lien  under  the  mortgage  and  maintain  at- 
tachment against  the  debtor's  property. 

Maine. —  Whitney  v.  Farrar,  51  Me.  418; 
Libby  V.  Cushman,  29  Me.  429. 

Massachusetts. — Buck  v.  IngersoU,  11  Mete. 
(Mass.)  226  [limiting  Atkins  v.  Sawyer,  1 
Pick.  (Mass.)  351,  11  Am.  Dec.  188,  where 
the  debt  was  secured  by  a  mortgage  on  land]. 
Compare  Cleverly  v.  Brackett,  8  Mass.  150, 
which   holds  that  a   pledgee  cannot  attach 
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sufficient  consideration,  to  take  no  step  to  collect  his  debt  within  a  given  time,  he 
cannot  maintain  an  attachment  thereon  witliin  the  time  specilied.^^  In  some 
jurisdictions  it  is  provided  by  statute  that  attachment  shall  not  lie  where  the 
demand  is  secured  by  mortgage,  lien,  or  pledge.  Where  this  is  the  case  the 
security  given  must  be  of  the  kind  contemplated  by  the  statute,^^  and  of  a  fixed, 
determinate  character  capable  of  being  enforced  with  certainty.^®  Where  the 
statute  authorizes  attachment  in  case  the  security  has  become  valueless,  without 
any  act  of  plaintijSt'  or  the  person  to  whom  such  security  was  given,^^  such  provision 
is  not  applicable  to  a  case  where  the  security  was  originally  worthless,^^  or  has 
become  so  through  plaintiff's  fault.^^ 


other  property  of  the  debtor  without  first 
returning  the  pledge.  This  case  is  of  very 
doubtful  authority. 

li^ew  Hampshire. —  Danforth  v.  Denny,  25 
N.  H.  155.  See  also  Morse  v.  Woods,  5  isT.  H. 
297. 

Pennsylvania. —  Coble  v.  Nonemaker,  78 
Pa.  St.  501. 

South  Dakota. —  Pech  Mfg.  Co.  v.  Groves, 
C  S.  D.  504,  62  N.  W.  109 ;  Deering  v.  Warren, 
1  S.  D.  35,  44  N.  W.  1068. 

Vermont. —  See  Chapman  v.  Clough,  6  Vt. 
123. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  37. 

87.  Craigmiles  v.  Hays,  7  Lea  (Tenn.)  720. 

88.  A  pledge  of  personal  property  is  suffi- 
cient security  under  the  California  statute 
to  prevent  an  attachment.  Payne  v.  Bensley, 
8  Cal.  260,  68  Am.  Dec.  318. 

Shares  of  stock  as  collateral  security. — 
Where  a  creditor  has  received  shares  of  stock 
as  collateral  security  for  his  demand,  it  must 
be  deemed  secured  by  a  lien  under  the  Cali- 
fornia statute.    Beaudry  v.  Vache,  45  Cal.  3. 

Vendor's  lien. — Where  a  vendor  of  land  re- 
serves title  in  himself  until  payment  of  the 
purchase-price,  a  lien  exists  in  his  favor  which 
will  prevent  him  from  suing  out  an  attach- 
ment (Gessner  v.  Palmateer,  89  Cal.  89,  24 
Pac.  608,  26  Pac.  789,  13  L.  R.  A.  187;  Hill 
V.  Grigsby,  32  Cal.  55;  Willman  i;.  Freidman, 
(Ida.  1893)  35  Pac.  37)  ;  but  where  land  is 
conveyed  by  absolute  deed,  the  vendor  has  no 
lien  thereon  within  the  contemplation  of  the 
statute  (Porter  v.  Brooks,  35  Cal.  199)  ;  and 
where  the  title  has  not  passed  no  lien  exists 
under  an  executor's  contract  for  the  sale  of 
personalty,  so  as  to  preclude  an  attachment 
(Eads  V.  Kessler,  121  Cal.  244,  53  Pac.  656). 

What  not  sufficient  security. —  Plaintiff's 
affidavit  for  attachment  alleged  that  defend- 
ant was  indebted  to  him  on  a  certain  promis- 
sory note  made  to  the  order  of  K,  and  in- 
dorsed by  defendant.  Defendant's  motion  to 
dissolve  the  attachment  alleged  that  the  debt 
was  K's,  and  that  he  had  died  leaving  a  will 
by  which  he  made  his  Avife  executrix  and  con- 
ferred on  her  full  authority,  without  any  or- 
der of  court,  to  pay  his  just  debts,  for  which 
purpose  he  bequeathed  her  a  large  estate. 
It  was  held  that  this  did  not  give  ])laintifT 
a  lien  securing  his  debt,  within  the  moaning 
of  the  California  attachment  law.  State  Bank 
r.  Boyd,  86  Cal.  386,  25  Pac.  20. 

A  bond  with  sureties  executed  by  the 
debtor  is  not  a  "  mortgage  or  lien  upon  real 
or  personal  property  or  any  pledge  of  per- 


sonal  property "  under  Cal,  Code  Civ.  Proe. 
§  538.  Slosson  c.  Glosser,  (Cal.  1896)  46 
Pac.  276. 

Unaccepted  bill  of  sale. — A  creditor  making 
a  loan  to  defendant  was  informed  by  his  at- 
torney that  a  bill  of  sale,  which  had  been 
drawn  up,  would  afford  him  no  protection, 
unless  he  took  possession  of  the  goods.  The 
bill  of  sale  was  left  with  the  attorney,  and 
plaintiff  never  went  into  possession,  but  au- 
thorized the  debtor  to  sell  the  goods  and  to 
make  payment  on  the  loan  as  he  could  spare 
the  money.  Thereafter  plaintiff,  in  a  suit  on 
the  note,  issued  an  attachment  on  the  goods 
alleging  in  his  affidavit  that  the  payment  of 
the  debt  had  not  been  secured  by  any  mort- 
gage, lien,  or  pledge  of  property  by  defendant. 
It  was  held,  on  motion  to  dissolve  attach- 
ment, that  the  evidence  showed  no  acceptance 
of  the  bill  of  sale,  so  as  to  render  the  affi- 
davit false.  Rodley  v.  Lyons,  129  Cal.  681, 
62  Pac.  313. 

89.  Porter  v.  Brooks,  35  Cal.  199;  Watson 
V.  Loewenberg,  34  Oreg.  323,  56  Pac.  289,  the 
latter  case  holding  that  the  security  was  not 
sufficient  if  its  validity  was  denied  by  de- 
fendant and  it  could  be  enforced,  if  at  all, 
only  at  the  end  of  a  lawsuit. 

90.  Sale  of  collateral  security. —  Collateral 
security  which  has  been  sold  in  accordance 
with  the  conditions  of  the  pledge,  and  the 
proceeds  applied  on  the  debt,  has  become 
valueless,  as  security,  by  act  or  authority  of 
defendant,  and  the  holder  of  the  debt  is  not 
debarred  from  an  attachment  in  an  action 
for  the  amount  remaining  due.  Williams  v. 
Hahn,  113  Cal.  475,  45  Pac.  815. 

Surrender  of  security. —  Under  the  Idaho 
and  Montana  statutes  it  is  held  that,  after 
the  creditor  has  surrendered  the  security 
given,  he  may  bring  attachment  for  the  debt. 
Wooddy  r.  Jamieson,  (Ida.  1895)  40  Pac. 
61 ;  Parberry  v.  Woodson  Sheep  Co.,  18  Mont. 
317,  45  Pac.  278. 

91.  Barbieri  r.  Ramelli,  84  Cal.  154.  157, 
23  Pac.  1086,  where  the  court  said:  "Sec- 
tion 537  refers  to  a  case  wlicre  the  security 
has  clianged  in  tlio  valno  it  liad  m-Ikmi  ovi::- 
inall}^  taken.— 1ia^  so  de]u-(H'iatc(l  as  to  he- 
come  of  no  vahie.  It  lias  no  refereuee  to  a 
case  where,  there  has  been  no  change  in 
value." 

92.  Allowing  statute  of  limitations  to  run. 

—  One  cannot  have  an  attachment  in  a  suit 
on  a  not'C  on  the  gronnd  that  a  mortgage 
given  to  secure  its  payment  has  become  value- 
less from  lapse  of  time.    If  defendant  does 
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G.  Statutory  Liabilities.  Where  defendant's  liability  to  plaintiff  arises 
purely  from  statute  it  is  not  ordinarily  regarded  as  a  demand  on  which  an  attach- 
ment will  lie  under  a  statute  authorizing  the  remedy  only  on  causes  arising  out  of 
contract,  express  or  implied  but  where  the  demand  is  regarded  as  arising  on 
contract  as  well  as  by  virtue  of  the  statute,  attachment  will  lie.^*  Under  a  statute 
authorizing  attachment  for  "  any  money  demand "  the  remedy  will  Hq  on  a 
statutory  penalty  where  the  amount  is  fixed  or  can  be  certainly  ascertained.^^ 

VII.  PROCEEDINGS  TO  PROCURE. 

A.  In  General.  The  jurisdiction  of  attachment  proceedings  being  a  special 
one,  it  cannot  be  legitimately  exercised  unless  the  attaching  creditor  pursues  sub- 
stantially the  essential  requirements  of  the  statute,^^  and  the  court  can  act  only 


not  choose  to  plead  the  statute  of  limitations, 
the  security  remains  good ;  and,  in  any  event, 
it  is  plaintiff's  own  fault  if  he  allows  the 
statute  to  run  against  him  so  as  to  render  the 
security  valueless.  Page  v.  Latham,  63  Cal. 
75. 

93.  Walker  v.  McCusker,  65  Cal.  360,  4 
Pac.  206  (liability  of  tenant  in  possession  to 
purchaser  of  land  at  foreclosure  sale,  for  use 
and  occupation  from  day  of  sale  to  expiration 
of  time  for  redemption)  ;  Remington  Paper 
Co.  V.  O'Dougherty,  32  Hun  (N.  Y.)  255,  6 
N.  Y.  Civ.  Proc.  79  (statutory  liability  for 
costs  of  a  person  who  had  prosecuted  an  ac- 
tion in  the  name  of  another  for  his  own  bene- 
fit). 

94.  The  statutory  liability  of  a  stockholder 

for  the  debts  of  an  insolvent  corporation  is 
one  that  arises  out  of  a  contract,  or  upon 
contract,  as  well  as  by  the  statute,  and  an  at- 
tachment may  issue  on  such  demand  under  a 
statute  limiting  the  remedy  to  contractual 
demands.  Kohler  v.  Agassiz,  99  Cal.  9,  33 
Pac.  741;  Kennedy  v.  California  Sav.  Bank, 
97  Cal.  93,  31  Pac.  846,  33  Am.  St.  Rep.  163; 
Cleveland  Gas  Co.  v.  Collins,  19  Ohio  Cir.  Ct. 
247,  10  Ohio  Cir.  Dee.  475. 

Action  by  borough  for  expense  of  laying 
sidewalk. — Under  N.  J.  Pamph.  Laws  (1891), 
p.  389,  §  2,  giving  to  boroughs  a  right  of  ac- 
tion on  contract  against  lot-owners,  for  the 
'expense  of  laying  sidewalks,  such  action 
against  a  non-resident  owner  may  be  prop- 
erly begun  by  attachment.  The  statute  is 
regarded  as  creating  a  debt  for  an  ascertained 
sum  of  money  due  from  defendant  to  plain- 
tiff upon  the  former's  implied  contract  to 
pay  whatever  the  law  ordered  him  to  pay. 
State  V.  Spring  Lake,  58  N.  J.  L.  136,  32  Atl. 
77. 

Liability  of  special  partner  where  capital 
reduced. —  Under  Brightly's  Purd.  Dig.  Pa. 
937,  providing  that,  if  by  payment  to  a  special 
partner  the  original  capital  be  reduced,  such 
partner  should  be  bound  to  make  good  his 
share  of  the  capital  with  interest,  it  was  held 
that  the  action  to  enforce  such  liability,  being 
ex  contractu  and  for  a  determinate  sum,  could 
be  commenced  by  foreign  attachment.  Guil- 
lou  V.  Fontaiii,  11  Fed.  Cas.  No.  5,861,  2  Am. 
L.  T.  N.  S.  502,  8  Chic.  Leg.  N.  25,  21  Int. 
Rev.  Rec.  348,  7  Leg.  Gaz.  (Pa.)  321,  32  Leg. 
Int.  (Pa.)  362,  1  N.  Y.  Wkly.  Dig.  269,  23 
Pittsb.  L.  J.  (Pa.)  33. 
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95.  Dittman  Boot,  etc.,  Co.  n.  Mixon,  120 
Ala.  206,  24  So.  847  Iciting  U.  S.  Rolling 
Stock  Co.  V.  Clark,  95  Ala.  322,  10  So.  917], 
where  it  was  held  that  attachment  would  lie 
in  an  action  to  recover  a  statutory  penalty 
for  failure  of  a  mortgagee,  whose  mortgage 
had  been  satisfied,  to  enter  the  satisfaction 
of  record  after  being  requested  to  do  so. 

96.  California. —  Rudolph  v.  Saunders,  111 
Cal.  233,  43  Pac.  619.  An  attachment  is  regu- 
larly issued  when  the  requirements  of  the 
code  are  complied  with.  Kohler  v.  Agassiz, 
99  Cal.  9,  33  Pac.  741. 

Georgia. —  Garrett  v.  Taylor,  88  Ga.  467, 
14  S.  E.  869. 

IoiX)a. —  Courrier  v.  Cleghorn,  3  Greene 
(Iowa)  523. 

Maryland.— Morton  v.  Grafflin,  68  Md.  545, 
13  Atl.  341,  15  Atl.  298;  Randle  V.  Mellen, 
67  Md.  181,  8  Atl.  573;  Rodemer  v.  Detmold, 
9  Gill  (Md.)  249. 

Missouri. —  Bryant  v.  Duffy,  128  Mo.  18, 
30  S.  W.  317  {citing  Stanton  v.  Boschert,  104 
Mo.  393,  16  S.  W.  393;  Gates  v.  Tusten,  89 
Mo.  13;  Norvell  v.  Porter,  62  Mo.  309;  Ca- 
been  v.  Douglass,  1  Mo.  336]. 

Ohio. —  Endel  v.  Leibrock,  33  Ohio  St. 
254. 

Order  of  preparing  papers. —  No  objection 
can  be  made  to  the  preparation  of  all  the 
papers  requisite  to  the  writ  of  attachment 
before  or  at  the  same  time  the  complaint  is 
prepared,  so  that  the  undertaking  and  affi- 
davit be  not  filed  in  advance  of  the  complaint, 
and  the  writ  be  not  issued  before  the  sum- 
mons.   Wheeler  v.  Farmer,  38  Cal.  203. 

Allowance  of  amount  to  be  attached. —  In 
Iowa  the  statute  provides  that,  where  an  at- 
tachment issues  in  an  action  "  founded  on 
contract,"  the  petition  must  state  that  some- 
thing is  due,  and  the  amount  thus  sworn  to 
shall  be  a  guide  to  the  sheriff,  but  if  the  ac- 
tion is  "  not  founded  on  contract,"  the  peti- 
tion must  be  presented  to  some  judge,  who 
shall  make  an  allowance  thereon  of  the 
amount  of  property  that  may  be  attached. 
These  provisions  were  intended  to  draw  th(3 
line  between  actions  ex  contractu  and  ex 
delicto.  Johnson  v.  Butler,  2  Iowa  535.  For 
cases  founded  on  contract,  in  which  an  allow- 
ance was  not  necessary,  see  Decorah  v.  Dun- 
ston,  34  Iowa  360 ;  McGinn  v.  Butler,  31  Iowa 
160;  Swan  v.  Smith,  26  Iowa  87;  Lord  V. 
Gaddis,  6  Iowa  57.    Where  this  writ  was  is- 


ATTACHMENT 


[4  Cyc]  455 


under  the  special  power  limited  by  the  statute  and  according  to  the  forms  of 
procedure  it  prescribes.^"^ 

B.  Jurisdiction  and  Venue  —  l.  Jurisdiction  in  General.  The  term  "jurisdic- 
tion," as  used  in  attachment  cases,  refers  both  to  the  power  of  the  court  to  move 
in  any  event  by  means  of  this  particular  process — jurisdiction  over  the  subject- 
matter  —  and  to  the  authority  to  move  in  the  proceeding  (conceding  the  power 
to  adopt  the  particular  form  of  process),  as  dependent  upon  compliance  with  the 
formalities  prescribed,  or  the  existence  of  peculiar  grounds  at  the  time  the  remedy 
is  invoked.^^ 

2.  Strict  Control  of  Statute.  Attachment  proceedings  being  in  derogation 
of  the  common  law,  jurisdiction  thereof  is  special  and  limited.  Courts,  even 
those  of  general  jurisdiction,^  cannot  proceed  by  attachment  unless  the  power 
rests  upon  express  statutory  sanction.^ 

3.  Necessity  of  Presence  of  Property.  The  court  cannot  exercise  its  jurisdic- 
tion unless  there  is  something  upon  which  it  can  operate.  There  must  be  per- 
sonal service  upon  defendant  or  property  belonging  to  him  must  be  within  the 
state  and  a  levy  made  thereupon.^    The  issue  of  the  writ  and  its  levy  upon 


sued  in  a  suit  on  an  unliquidated  demand, 
and  the  petition  was  not  presented  to  a  court 
or  judge  for  allowance  thereon  of  the  amount 
in  value  of  property  to  be  attached,  it  was 
held  that  the  attachment  should  be  dissolved 
on  motion  ( Gates  v.  Reynolds,  1 3  Iowa  1 )  ; 
but  under  the  statute  permitting  attachments 
to  be  amended  at  any  time  when  objection  is 
made  thereto,  if  an  attachment  is  issued  with- 
out such"  allowance,  in  a  case  where  the  al- 
lowance is  required,  an  amendment  adding  it 
will  be  permitted  (Magoon  v.  Gillett,  54 
Iowa  54,  6  N.  W.  131).  The  allowance  may 
he  made  by  the  judge  as  well  when  sitting  in 
term  as  in  vacation  (Magoon  v.  Gillett,  54 
Iowa  54,  6  N.  W.  131 ),  and  his  signature  need 
not  be  certified  under  the  seal  of  the  court 
(Sherrill  v.  Fay,  14  Iowa  292). 

An  amendment  supplying  an  element  essen- 
tial to  jurisdiction  will  not  give  vitality  to 
an  attachment  previously  issued.  Pope  v. 
Hibernia  Ins.  Co.,  24  Ohio  .St.  481. 

97.  West  V.  Woolfolk,  21  Fla.  189;  Estlow 
V.  Hanna,  75  Mich.  219,  42  N.  W.  812;  Buck- 
ley V.  Lowry,  2  Mich,  418. 

98.  Quari  v.  Abbett,  102  Ind.  233,  1  N.  E. 
476,  52  Am.  Rep.  662  (holding  that  power 
to  issue  a  writ  effective  to  seize  property  is 
jurisdiction);  Hall  v.  Hall,  12  W.  Va.  1; 
Voorhees  v.  Jackson,  10  Pet.  (U.  S.)  449,  9 
L.  ed.  490. 

99.  Evesson  v.  Selby,  32  Md.  340 ;-  Strick- 
ler  V.  Hargis,  34  Nebr.  468,  51  N.  W.  1039. 
Se«  mjfm,  VII,  D;  VII,  E. 

1.  Randle  v.  Mellen,  oT^Md.  181,  8  Atl.  573; 
Estlow  V.  Hanna,  75  Mich.  219,  42  N.  W. 
812. 

2.  Alabama. —  Pullman  Palace  Car  Co.  v. 
Harrison,  123  Ala.  149,  25  So.  097,  82  Am. 
St.  Rep.  68. 

Florida.-— West  v.  Woolfolk,  21  Fla.  189. 
lotva. —  Tiffanv  v.  Glover,  3  Greene  ( Iowa ) 
387. 

Maryland. —  Randle  v.  Mellen,  67  Md.  181, 
8  Atl.  573. 

Michigan. —  Buckley  v.  Lowry,  2  Mich.  418. 
New  York. —  Where  the  jurisdiction  of  a 


court  is  limited  to  a  city,  and  it  has  no  ju- 
risdiction of  a  non-resident  unless  personally 
served  within  a  city,  and  may  only  issue  an 
attachment  in  a  pending  action,  there  is  no 
authority  to  issue  an  attachment  against  the 
property  of  a  non-resident  debtor  who  cannot 
be  served  with  summons.  Fisher  v.  Curtis,  2 
Sandf.  (N.  Y.)  660,  2  Code  Rep.  (N.  Y.)  62. 
But  where  a  court  has  authority  to  entertain 
all  suits  against  joint  debtors,  where  the  sum- 
mons has  been  personally  served  upon  any 
one  of  them,  an  attachment  may  issue  against 
the  property  of  one  non-resident  joint  de- 
fendant not  served,  if  the  other  has  been  per- 
sonally served  within  the  jurisdiction. 
  V.   — ,  1  Duer  (N.  Y.)  662. 

The  custom  of  London  is  not  recognized, 
but  everything  depends  upon  the  attachment 
act  in  determining  jurisdiction.  Tolman  v. 
Thompson,  2  McCord  (S.  C.)  43. 

Consent  cannot  confer  such  jurisdiction. 
Abernathy  v.  Moore,  83  Mo.  65;  Rocheport 
Bank  v.  "Doak,  75  Mo.  App.  332. 

Act  regulating  practice  does  not  abrogate 
jurisdiction.— N.  Y.  Acts  (1831).  c.  300,  §§  33, 
47,  authorizing  attachments  against  the  prop- 
erty of  non-residents  of  the  county  to  issue 
from  the  marine  court,  Avas  not  abrogated  by 
the  act  of  1872,  c.  639,  assimilating  the  prac- 
tice and  form  of  the  attachment  to  the  code 
provisions,  and  enlarging  the  jurisdictional 
amount.  Nugent  v.  Garvey,  1  N.  Y.  Citv  Ct. 
319. 

3.  Illinois. — Bates  r.  Kaestner.  69  111.  App. 
620 ;  Schrorer  v.  Pettibone,  58  III.  App.  436 ; 
Lord  V.  Babel,  16  111.  App.  434. 

Kentucky. —  Bradford  r.  Gillaspie,  8  Dana 
(Ky.)  67. 

Maine. —  Stephenson  r.  Davis,  56  Mo.  73. 

Minnesota. —  Kenney  v.  Goergen,  36  ]\riiin. 
190,  31  N.  W.  210:  Stone  r.  Mvers,  9  Minn. 
303,  80  Am.  Doc.  104. 

Ncio  York. —  Douglass  v.  Phenix  Ins.  Co., 
138  N.  Y.  209,  33  N.  E.  938,  52  N.  Y.  St. 
164,  34  N.  Y.  St.  448,  20  L.  R.  A.  118:  Carr 
r.  Corcoran,  44  N.  Y.  App.  Div.  97,  60  N.  Y. 
Suppl.  763. 
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property  within  tlie  state  bring  the  property  under  t"he  jurisdiction  of  the 
court.* 

4.  Construction  of  Statutes  Conferring  Jurisdiction.  Where  jurisdiction  is 
expressly  conferred  upon  particular  courts,  this  will  not  necessarily  abolish  the 
jurisdiction  of  other  courts  already  recognized  by  law,  as  exclusive  jurisdiction 
cannot  be  implied.^  Where  the  statutes  confer  upon  certain  officers  or  courts  all 
powers  and  jurisdiction  to  the  same  extent  as  they  are  possessed  by  other  designated 


^orth  Carolina. — Balk  v.  Harris,  122  N.  C. 
64,  30  S.  E.  318,  45  L.  E.  A.  257,  260. 

Ohio.— Oil  Well  Supply  Co.  v.  Koen,  64 
Ohio  St.  4?2,  60  N.  E.  603;  Buckeye  Pipe 
Line  Co.  v.  Fee,  62  Ohio  St.  543,  57  N.  E. 
446,  78  Am  St.  Rep;  743;  Evans  v.  Justine, 
7  Ohio  273. 

Oklahoma. —  Central  L,  &  T.  Co.  v.  Camp- 
bell Commission  Co.,  5  Okla.  396,  49  Pae.  48. 

Pennsylvania. — Noble  v.  Thompson  Oil  Co., 
79  Pa.  St.  354,  21  Am.  Rep.  66:  Pennsylva- 
.  nia  R.  Co.  v.  Pennoek,  51  Pa.  St.  244. 

Texas. — ^Ward  v.  Lathrop,  11  Tex.  287. 

United  States. — Craham  v.  Spencer,  14  Fed. 
603  (construing  Vermont  statute)  ;  Zerega  v. 
McDonald,  1  Woods  ( U.  S. )  496,  30  Fed.  Cas. 
No,  18,212  (construing  Georgia  statute). 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  200. 

4.  Connecticut. —  O'Sullivan  v.  Overton,  56 
Conn.  102,  14  Atl.  300. 

Illinois.— Bvi(±  V.  Coy,  73  111.  App.  160. 

Indiana.—  Quarl  v.  Abbett,  102  Ind.  233,  1 
N.  E.  476,  52  Am.  Rep.  662. 

loioa. —  Rowan  t.  Lamb,  4  Greene  ( Iowa ) 
468. 

Missouri. —  Abernathy  v.  Moore,  83  Mo.  65. 

Ohio. —  Paine  v.  Mooreland,  15  Ohio  435, 
45  Am  Dec  585. 

West  Yirginia.—  Hall  v.  Hall,  12  W.  Va.  1. 

Wisconsin. —  Cox  v.  North  Wisconsin  Lum- 
ber Co.,  82  Wis.  141,  51  N.  W.  1130. 

Jurisdiction  from  time  of  issue  of  writ. — 
In  New  York  it  was  held  that  in  an  action 
against  a  non-resident  the  court  acquired  ju- 
risdiction from  the  time  of  the  allowance  of 
the  Avarrant  of  attachment.  Treadwell  v. 
Lawlor,  15  How.  Pr.  (N.  Y.)  8;  Burkhardt 
V.  Sanford,  7  How.  Pr.  (N.  Y.  )  329. 

Notice. —  As  to  whether  the  mere  levy  is 
sufficient  to  confer  jurisdiction  so  that  a 
judgment  without  further  notice  would  be 
void,  or  only  voidable,  see  infra,  XVI,  A, 
1,  a. 

Attachment  by  vendee  of  money  paid  ex- 
press company. — Where  a  veiiJee  in  Georgia 
received  goods  by  express,  C.  O.  D.,  from  New 
York,  paid  the  charges,  then  discovered  that 
the  goods  were  not  those  ordered,  immedi- 
ately tendered  the  goods  back  to  the  express 
company,  and  notified  the  vendor  of  such  ac- 
tion, it  was  held  that  attachment  would  lie 
in  favor  of  the  vendee  against  the  non-resi- 
dent vendor  for  the  purchase-money  paid  the 
express  company.  Cohen  v.  Lasky,  102  Ga. 
846,  30  S.  E.  531. 

Corporate  stock. —  It  is  held  that  for  the 
purposes  of  an  attachment,  stock  in  a  cor- 
poration has  its  situs  where  the  corporation 
is  located.  Winslow  v.  Fletcher,  53  Conn. 
390,  4  Atl.  250,  55  Am.  Rep.  122;  Reid  Ice 
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Cream  Co.  v.  Stephens,  62  111.  App.  334 ;  New 
Jersey  Sheep,  etc.,  Co.  v.  Traders  Deposit 
Bank,  104  Ky.  90,  20  Ky.  L.  Rep.  565,  46  S.  W. 
677 ;  Pinney  v.  Nevills,  86  Fed.  97.  And  stock 
of  a  non-resident  in  a  corporation  organized 
under  the  laws  of  one  state  cannot  be  attached 
in  another  state  if  the  stock  is  not  actually  or 
constructively  in  the  latter  state,  though  the 
business  of  the  corporation  is  being  conducted 
there.  Ireland  v.  Globe  Milling,  etc.,  Co.,  19 
R.  I.  180,  32  Atl.  921,  61  Am.  St.  Rep.  756, 
29  L.  R.  A.  429.  See  also  Moore  v.  Gennett, 
2  Tenn.  Ch.  375.  But  stock  of  a  domestic  cor- 
poration owned  by  a  non-resident  may  be  at- 
tached. Gordon  v.  Baltimore,  5  Gili  (Md.) 
231. 

In  Missouri  it  was  held  that  there  was 
nothing  in  the  statute  in  that  state  which 
limited  the  right  of  attachment  to  shares  of 
domestic  corporations ;  that  shares  of  a  for- 
eign corporation  which  had  its  principal 
place  of  business  in  that  state,  kept  its  stock- 
books  and  exercised  all  its  corporate  fran- 
chises and  functions  there,  were  subject  to 
attachment.  Smith  v.  Pilot  Min.  Co.,  47  Mo. 
App.  409  [distinguishing  Plimpton  v.  Bige- 
low,  93  N.  Y.  592,  infra]. 

In  New  York  it  is  held  that  the  statute 
under  which  shares  of  corporate  stock  owned 
by  a  non-resident  might  be  levied  on  applied 
only  to  shares  of  stock  in  a  domestic  corporn- 
tion  (Plimpton  v.  Bigelow,  93  N.  Y.  592. 
But  see  National  F.  Ins.  Co.  v.  Chambers,  53 
N.  J.  Eq.  468,  32  Atl.  663),  and  to  shares  of 
stock  in  a  foreign  corporation  the  certificates 
of  which  are  within  the  state  (Simpson  v. 
Jersey  City  Contracting  Co.,  165  N.  Y.  193, 
58  N.  E.  896)  . 

County  warrants. —  County  warrants,  pay- 
able to  bearer  and  capable  of  transfer  with- 
out indorsement,  may  be  seized  as  the  res  in 
the  state  where  they  are  found.  Thum 
Pingree,  21  Utah  348,  61  Pac.  18. 

Evidence  of  debt  in  another  state. —  Where 
the  statute  gives  the  creditor  living  within 
the  state  the  right  to  attach  a  debt,  it  does 
not  matter  that  the  evidence  of  the  debt  is 
held  in  another  state.  Olcott  v.  Guerinck, 
19  Ohio  Cir.  Ct.  32  [approving  Wilson  v.  Gif- 
ford,  12  Ohio  Cir.  Ct.  597].  Conversely,  how- 
ever, where  a  debtor  absconds  an  attachment 
of  notes  and  mortgages  received  by  him  as 
security  for  the  purchase-price  of  land  in  an- 
other state,  the  notes  being  made  by  residents 
of  such  other  state,  is  void,  as  such  notes  are 
merely  evidences  of  the  debt.  Owen  v.  Mil- 
ler, 10  Ohio  St.  136,  75  Am.  Dec.  502. 

Attachment  of  debts  of  non-residents  see 
Garnishment. 

5.  Shillaber  v.  Waldo,  1  Hawaii  31. 
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courts,  jurisdiction  is  thereby  conferred  b}^  necessary  implication  on  the  former  to 
entertain  proceedings  by  attachment  when  such  jurisdiction  is  possessed  by  the 
courts  whose  powers  furnish  the  measure  of  those  which  the  act  purports  to 
confer.^ 

5.  Relation  of  Auxiliary  Attachment  to  Principal  Action.  The  special  pro- 
ceeding by  attachment  must  be  in  the  same  court  as  that  in  which  the  action  is 
pending  and  to  which  the  attachment  is  auxiliary."^ 

6.  Jurisdiction  of  Subject-Matter  of  Action  —  a.  In  General.  The  jurisdic- 
tion over  attachment  proceedings  is  not  entirely  apart  from  and  independent  of 
the  jurisdiction  which  the  court  may  otherwise  exercise  over  the  subject-matter 
of  the  suit.  That  is  to  say,  if  the  cause  of  action  itself  is  beyond  the  pale  of  the 
court's  jurisdiction,  such  court  cannot  assume  to  exercise  jurisdiction  over  the 
cause  simply  because  the  party  has  invoked  it  through  the  process  of  attachment ; 


6.  Bain  v.  Mitchell,  82  Ala.  304,  2  So.  706 ; 
Rice  V.  Watts,  71  Ala.  593;  Griffin  v.  Ap- 
pleby, 69  Ala.  409;  Sturman  v.  Stone,  31 
Iowa  115:  Scott  Hardware  Co.  v.  Riddle,  84 
Mo.  App.  275;  Brown  r.  Bissett,  21  N.  J.  L. 
46 :  Morrel  r.  Buckley,  20  N.  J.  L.  667,  in 
which  last  case,  under  the  first  clause  of  the 
act  constituting  the  circuit  courts,  it  was 
provided  that  those  courts  "  shall  be,  and  are 
hereby  constituted,  courts  of  original  juris- 
diction and  of  record ;  and  be  vested  with,  and 
have,  all  the  powder  and  authority  incident 
to  courts  of  common  law^"  It  was  said  that 
these  words  alone  would  be  sufficient  to  sus- 
tain the  objection  that  the  act  constituting 
these  courts' extended  to  them  only  the  com- 
mon-law powers  and  jurisdiction,  but  that  as 
the  act  immediately  proceeds  to  amplify  the 
jurisdiction  by  adding  the  w^ords  that  they 
shall  have  "  pow^er,  authority  and  jurisdic- 
tion, in  like  manner,  and  to  the  like  extent, 
as  the  Courts  of  Common  Pleas,  and  Supreme 
Court  of  this  State  now  have,  to  institute, 
hear,  try.  and  determine  all  actions  and 
causes,"  these  last  words  were  sufficient  to 
confer  jurisdiction  to  proceed  by  w^rits  of  at- 
tachment to  the  extent  that  the  supreme 
court  and  common  pleas  court  possess  such 
jurisdiction. 

Contra  —  Limited  jurisdiction  increased. — 
Where  the  limited  jurisdiction  of  a  city  court 
did  not  include  the  power  to  issue  attach- 
ments, an  act  enlarging  the  jurisdiction  or 
declaring  that  such  court  should  have  concur- 
rent jurisdiction  wdth  the  court  of  general 
sessions  and  common  pleas,  in  all  cases  of 
misdemeanors,  etc.,  and  in  "  all  civil  cases,  to 
the  amount  of  $500,"  was  held  to  add  only 
to  the  jurisdiction  of  the  city  court  in  the 
cases  particularly  mentioned,  and  as  nothing 
was  said  about  the  process  of  attachment, 
the  .  act  conferred  no  jurisdiction  in  that 
regard.  Tolman  v.  Thompson,  2  McCord 
(S.  C.)  43;  Roddy  v.  Aitken,  Dudley  ( S.  C.) 
232. 

Power  of  courts  of  record  conferred. — When 
a  particular  court  is  made  a  court  of  record 
with  all  the  powers  and  duties  of  such  court, 
the  modes  prescribed  by  the  gonoral  law  of 
the  land  for  the  institution  of  suits  in  courts 
of  record  being  either  by  summons  upon  a 
party,  or  attachment  against  his  property, 
the  particular  court  is  invested  with  power 
to  proceed  by  attachment.    Lackey  v.  Seibert, 


23  Mo.  85,  referring  to  the  jurisdiction  of  law 
commissioners  of  St.  Louis  county  under  such 
a  provision. 

7.  Moore  Sheppard,  1  Mete.  (Ky.)  97; 
Richardson  v.  Jenks,  56  Ohio  St.  422,  47  N.  E. 
49. 

Action  pending  on  proceedings  in  error. — • 

Under  a  code  provision  that  plaintiff  in  a 
civil  action  for  the  recovery  of  money  may, 
at  or  after  the  commencement  of  the  action, 
have  an  attachment  upon  certain  grounds, 
and  that  an  order  shall  be  made  by  the  clerk 
of  the  court  "  in  which  the  action  is  brought," 
etc.,  it  is  held  that,  upon  the  filing  of  an  affi- 
davit and  bond  in  the  district  court,  that 
court  has  jurisdiction  to  issue  the  attach- 
ment in  the  action  which  was  originally 
brought  in  the  justice's  court  and  is  pending 
in  the  district  court  on  proceedings  in  error. 
Strickler  v.  Hargis,  34  Nebr.  468,  51  N.  W. 
1039. 

Motion  to  vacate  —  Waiver  of  objection. — 

Where  an  attachment  issued  from  a  court  of 
chancery  as  process  auxiliary  to  a  case  pend- 
ing in  a  law  court,  defendant  compelled  com- 
plainant to  elect  whether  he  w^ould  proceed 
at  law  or  in  equity,  and  thereupon  complain- 
ant dismissed  the  action  at  law,  it  was  held 
that  defendant  could  not  afterward  object 
to  the  jurisdiction  of  the  chancery  court,  al- 
though the  attachment  should  have  issued 
from,  and  been  made  returnable  to,  the  court 
in  which  the  original  suit  w^as  pending. 
Isaacks  v.  Edwards,  7  Humphr.  (Tenn.)  464, 
46  Am.  Dec.  86. 

8.  Alabama. —  Pullman  Palace  Car  Co.  v. 
Harrison,  122  Ala.  149,  25  So.  697,  82  Am. 
St.  Rep.  68,  where,  under  a  statute  provid- 
ing that  the  affidavit  must  set  out  the  cause 
of  action,  that  the  complaint  must  be  filed  by 
plaintiff",  and  the  cause  tried  by  the  court  as 
in  suits  coTTimenced  by  summons  and  com- 
plaint, it  was  held  that  the  power  of  the 
court  to  decide  upon  the  cause  of  action  as 
presented  by  the  pleadings  must  determine 
the  jurisdiction. 

ArA-(7».w.<?.— Lomay  r.  Williams.  ?^\L  Ark. 
166,  holding  that  the  statute  wliicli  proAided 
for  tlie  attachment  of  mortc:aged  personal 
property  applied  only  to  circuit  courts  and 
tliat  justices  of  the  peace  had  no  jurisdiction 
under  it. 

Indiana. — Wilkinson  r.  ]\Tooro,  79  Ind.  307; 
Boorum  r.  Ray,  72  Ind.  151. 
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and  if  under  particular  circumstances  plaintiff  may  sue  out  an  attachment,  while 
in  the  absence  of  such  circumstances  he  could  not  sue,  as  where  the  debt  is  not 
due,  then,  if  the  attachment  is  wrongly  sued  out  because  of  the  non-existence  of 
the  required  condition,  the  writ  and  the  action  must  fall  together.^ 

b.  Amount  in  Controversy.  When  the  jurisdiction  of  particular  causes,  as 
between  different  courts,  depends  upon  the  amount  in  controversy,  the  same  con- 
sideration will  control  the  power  to  proceed  by  attachment. 

7.  On  Transfer  of  Cause  After.  Levy.  If  the  writ  is  issued  by  an  inferior  court 
having  jurisdiction,  but  by  reason  of  the  character  of  the  levy,  as  where  the  levy 
is  made  upon  land,  the  proceedings  must  be  transferred  to  a  court  of  higher 
jurisdiction,  the  jurisdiction  of  the  latter  court  is  considered  original.^^ 

8.  In  Equity  —  a.  In  General.  Attachment  statutes  generally  provide  a 
special  legal  remedy.^^  Statutes  of  various  states,  however,  authorize  proceedings 
by  attachment  in  suits  in  equity,  or  in  suits  of  an  equitable  nature,  as  well  as  in 
actions  at  law,  where  the  grounds  of  attachment  exist,^^  even  where  the  suit  is 
based  upon  a  purely  legal  demand,^^  but  the  jurisdiction  depends  upon  the 


l^ew  York. —  Kerr  v.  Mount,  28  N.  Y.  659. 
Tennessee. —  Walker   v.    Wynne,    3  Yerg. 
(Tenn.)  61. 

9.  Seidentopf  v.  Annabil,  6  Nebr.  524; 
Harrison  v.  King,  9  Ohio  St.  388;  August  ■v. 
Seeskind,  6  Coldw.  (Tenn.)  166,  the  last  case 
distinguishing  the  writ  of  original  attach- 
ment, which  is  the  original  leading  process 
in  a  cause  to  bring  the  property  of  defendant 
into  court  and  thereby  give  the  court  jurisdic- 
tion of  the  action  against  defendant,  from  a 
writ  issued  in  a  cause  pending,  over  which 
the  court  has  already  acquired  jurisdiction, 
as  in  a  creditor's  bill  upon  a  judgment  to 
set  aside  fraudulent  conveyances,  where  the 
original  process  is  the  writ  of  subpoena  which 
issues  upon  the  filing  of  the  bill  and  de- 
fendant is  brought  into  court  by  service  of 
the  subpoena,  or,  if  he  is  a  non-resident  or 
for  other  sufficient  cause,  by  publication. 

10.  Benedict  v.  Bray,  2  Cal.  251,  56  Am. 
Dec.  332;  Hawkins  v.  Com.,  1  T.  B.  Mon. 
(Ky.)  144;  Wragg  v.  Kelley,  42  Miss.  231; 
Stewart  v.  Vaughn,  3  Coldw.  (Tenn.)  22.  See 
also  Monks  v.  Strange,  25  Mo.  App.  12. 

Determination  of  amount. —  In  determining 
the  jurisdiction  of  the  county  court  in  a  suit 
by  attachment  and  service  of  citation  out  of 
the  state,  the  amount  in  controversy  is  the 
alleged  indebtedness  rather  than  the  value  of 
the  property  attached.  Barnett  v.  Rayburn, 
(Tex.  App. '1890)  16  S.  W.  537. 

11.  Vancleve  v.  Wilson,  2  Ohio  202. 

12.  McPherson  v.  Snowden,  19  Md.  197. 
Equitable  claim. — An  attachment  can  issue 

only  on  a  legal  and  not  an  equitable  claim. 
Beyer  v.  Continental  Trust  Co.,  63  Mo.  App. 
521  Iciting  Lackland  v.  Garesche,  56  Mo.  267; 
Beach  v.  Baldwin,  14  Mo.  597 ;  Bachman  V. 
Lewis,  27  Mo.  App.  81].  The  proceeding  is 
essentially  legal,  and  is  not  an  appropriate 
action  in  which  to  ascertain  and  adjust  part- 
nership affairs,  and  to  establish  the  interest 
of  defendant  in  a  fund  which  may  be  at- 
tached. Peoples'  Bank  v.  Shryock,  48  Md. 
427,  30  Am.  Eep.  476.  A  bill  to  compel  the 
marshaling  of  assets  is  not  a  proceeding  in 
which  an  attachment  will  lie.  Buck  v.  Brans- 
ford,  58  Ark.  289,  24  S.  W.  103. 

[VII,  B,  6,  a] 


13.  Alabama.— ^Wsive  v.  Seasongood,  92 
Ala.  152,  9  So.  138,  holding  that  under  Ala. 
Code  (1886),  §  3498,  providing  that  a  court 
of  equity  may  issue  an  attachment  on  equi- 
table demands  in  any  case  in  which  an  at- 
tachment at  law  is  authorized,  and  section 
2929  allowing  the  issue  of  an  attachment 
on  a  debt  not  due,  an  equitable  attachment 
might  be  properly  issued  on  an  immatured 
debt. 

Arkansas. — Bonner  v.  Little,  38  Ark.  397 ; 
American  Land  Co.  v.  Grady,  33  Ark.  550. 

Indiana. —  Quarl  v.  Abbett,  102  Ind.  233,  1 
N.  E.  476,  52  Am.  Rep.  662,  holding  that  as 
under  the  code  the  distinction  between  suits 
in  equity  and  actions  at  law  is  abolished,  all 
actions  are  brought  in  one  form  and  in  the 
same  tribunal,  and  in  such  tribunal  all  is- 
sues are  tried,  whether  legal  or  equitable, 
and  as  there  is  nothing  in  the  attachment 
statute  limiting  the  remedy  to  particular 
civil  actions,  an  attachment  may  issue  in 
any  action,  whether  it  be  of  a  legal  or 
equitable  nature. 

Iowa. —  Curry  v.  Allen,  55  Iowa  318,  7 
IST.  W.  635 ;  Baldwin  v.  Buchanan,  10  Iowa 
277;  Crouch  v.  Crouch,  9  Iowa  269. 

Kentucky. — Lyon  v.  Johnson,  3  Dana  (Ky.) 
544;  Bibb  v.  Smith,  1  Dana  (Ky.)  580;  Wal- 
lace V.  Hanley,  4  J.  J.  Marsh.  (Ky.)  622. 

l^ew  York. —  Corson  v.  Ball,  47  Barb. 
(K  Y.)  452. 

Virginia. —  Chesapeake,  etc.,  R.  Co.  v. 
Paine",  29  Gratt.  (Va.)  502. 

West  Virginia. —  Reed  v.  McCloud,  38 
W.  Va.  701,  18  S.  E.  924;  Peyton  v.  Cabell, 
25  W.  Va.  540. 

Same  process  as  at  law. — An  attachment  in 
equity  under  the  Tennessee  act  of  1801  was 
held  to  be  the  same  process  as  at  law  and  ex- 
pressly upon  the  same  footing.  Terril  V. 
Rogers,  3  Hayw.  (Tenn.  203. 

14.  Lee  v'.  Wilson,  5  Ky.  L.  Rep.  765; 
Johnson  v.  Rankin,  (Tenn.  Ch.  1900)  59 
S.  W.  638;  Klepper  ty.  Powell,  6  Heisk.  (Tenn.) 
503;  Wilson  v.  Beadle,  2  Head  (Tenn.)  510; 
Isaacks  v.  Edwards,  7  Humphr.  (Tenn.)  464, 
46  Am.  Dec.  86 ;  Reed  v.  McCloud,  38  W.  Va. 
701,  18  S.  E.  924. 
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statute.^^  If  tlie  demand  is  purely  legal  a  bill  will  not  lie  where  the  remedy  by 
attachment  at  law  is  adeqiiate,^^  and  the  doctrine  that  the  court  of  equity  should 
take  jurisdiction  in  analogy  to  the  proceeding  at  law  can  be  applied  only  where 
the  demand  is  equitable  or  there  is  some  special  ground  for  equitable  interfer- 
ence.-^' Ifj  moreover,  there  is  anything  in  the  provisions  relating  to  attachments 
which  limits  the  remedy  to  certain  civil  actions,  such  limitations  must  control, 
and  will  exclude  it  from  certain  equitable  suits  where  the  limitation  recognizes  the 
former  distinction  between  suits  in  equity  and  actions  at  law.^^ 


Constitutionality.— W.  Va.  Code  (1887), 
c.  106,  §  13,  which  provides  that  an  attach- 
ment may  be  sued  out  in  equity  for  the  recov- 
ery of  damages  for  a  wrong,  is  constitutional. 
McKinsey  v.  Squires,  32  W.  Va.  41,  9  S.  E. 
55. 

Removal  or  absconding  —  Inadequacy  of 
legal  remedy. —  In  Kentucky  the  legislature 
allowed  a  party  to  proceed  against  an  absent 
debtor  in  equity  and  it  was  held  that  this  was 
intended  to  supply  the  defect  of  the  legal  rem- 
edy by  reason  of  the  fact  that  no  action  in 
the  usual  course  of  the  common  law  could  be 
maintained  for  want  of  service  of  process,  be- 
cause, if  defendant  removes  from  the  state,  a 
return  of  non  est  inventus  would  not  author- 
ize an  attachment.  Moore  v.  Simpson,  5  Litt. 
(Ky. )  49.  A  creditor  may  have  process  of 
attachment  from  a  court  of  equity  against  an 
absent  debtor,  though  the  debtor  might  have 
been  sued  at  law  before  leaving  the  state,  if 
-such  debtor  has  been  absent  while  one  term 
of  the  circuit  court  elapsed  in  the  county  of 
his  residence.  Dudlev  v.  Porter,  1  B.  Mon. 
(Ky.)  403. 

Exclusive  jurisdiction. — -In  Tennessee  it 
was  held  that  although  debtor  and  creditor 
are  non-residents  of  that  state,  and  both  resi- 
dents of  the  same  state,  the  chancery  courts 
had  jurisdiction,  expressly  conferred  by  stat- 
ute, independently  of  the  attachment  laws,  to 
aid  such  creditor  to  subject  his  debtor's  "  real 
or  personal  property"  situate  in  the  state  to 
the  payment  of  his  debt,  where  the  creditor 
had  exhausted  his  legal  remedy  in  the  state 
of  their  common  residence;  that  the  statute 
made  the  jurisdiction  exclusive  under  those 
conditions  and  under  no  other,  and  was  not 
repealed  or  affected  by  the  subsequent  modifi- 
cation of  the  attachment  laws,  forbidding  the 
issue  of  original  attachment  where  both  cred- 
itor and  debtor  are  non-residents  of  the  state 
and  residents  of  the  same  state,  except  upon 
affidavit  that  the  debtor  has  fraudulently  re- 
moved his  property  to  the  state  of  Tennessee 
to  evade  process  of  law  in  the  state  of  their 
common  residence.  Taylor  v.  Badoux,  92 
Tenn.  249,  21  S.  W.  522. 

15.  Allen  v.  Montgomery,  48  Miss.  101; 
Sims  v.  Charleston  Bank,  3  W.  Va.  415,  the 
latter  case  holding  that,  under  the  West  Vir- 
ginia code  of  1860,  unless  plaintiff's  claim 
was  an  equitable  one,  the  only  remedy  in 
equity  was  in  a  suit  against  a  non-resident 
debtor. 

Jurisdiction  of  chancery  against  its  own 
debtors. —  In  Rutland  v.  Cummings,  7 
Humphr.  (Tenn.)  279,  it  was  hekl  that  the 
chancery  court  had  primary  jurisdiction,  on 


general  grounds,  without  any  aid  by  statute, 
upon  a  petition  under  oath  by  the  clerk  and 
master  in  the  case  to  which  the  fund  be- 
longed, to  issue  an  attachment  against  a  per- 
son who  was  about  to  remove  his  property 
from  the  state,  or  otherwise  conceal  and  dis- 
pose of  it,  when  indebted  by  note  to  the  clerk 
and  master  for  the  benefit  of  a  suitor,  al- 
though suit  had  been  brought  upon  the  note 
at  law  and  was  then  pending. 

Jurisdiction  in  rem. —  Where  the  demand  is 
purely  legal  and  the  ground  of  the  attach- 
ment is  the  intention  of  the  debtor  to  remove 
his  property  out  of  the  commonwealth,  that 
ground  alone  gives  jurisdiction  to  a  court  of 
equity,  and  the  jurisdiction  which  it  acquires 
is  prescribed  by  the  statute  and  limited  in  its 
operation  to  the  property  of  the  debtor. 
Farmer  v.  Bascom,  9  B.  Mon.  (Ky. )  23. 

16.  Alabama. —  Smith  v.  Moore,  35  Ala. 
76;  McKenzie  v.  Bentlev,  30  Ala.  139. 

Indiana. —  Latham  v.  Barlow,  6  Blackf. 
(Ind.)  97. 

Mississippi. —  Echols  v.  Hammond,  30  Miss. 
177. 

Virginia. — Chesapeake,  etc.,  R.  Co.  v.  Paine, 
29  Gratt.  (Va.)  502. 

West  Virginia. —  Peyton  v.  Cabell,  25  W. 
Va.  540. 

17.  Smith  V.  Moore,  35  Ala.  76;  Sims  v. 
Charleston  Bank,  3  W.  Va.  415. 

But  where  the  claim  is  of  an  equitable  na- 
ture the  remedy  by  attachment  for  the  re- 
covery of  a  legal  demand  is  administered  in 
equity  by  analogy.  Kirkman  v.  Vanlier,  7 
Ala.  217. 

Equitable  nature  of  claim  not  sufficient. — 

On  the  other  hand,  it  is  held  that  there  must 
be  something  more  than  the  mere  equitable 
nature  of  the  demand,  where  the  grounds  of 
the  equitable  jurisdiction  to  issue  an  attach- 
ment are  prescribed.  Graham  v.  Merrill,  5 
Coldw.  (Tenn.)  622. 

18.  Accounting,  being  purely  for  specific 
equitable  relief,  is  not  an  action  for  the  re- 
covery of  money  under  provisions  giving  the 
remedy  of  attachment  in  such  actions.  Stone 
V.  Boone,  24  Kan.  337;  Treadwav  i'.  Rvan,  3 
Kan.  437;  Thorington  r.  Merrick,  101  "n.  V. 
5,  3  N.  E.  794;  "Williams  r.  Freeman.  I'i 
N.  Y.  Civ.  Proc.  334;  Guilhorn  v.  Lindo,  9 
Bosw.  (N.  Y. )  001  (which  was  an  action  for 
an  injunction  to  restrain  the  use  of  a  trade- 
mark and  foi'  an  accounting)  ;  Ebner  r.  Brad- 
ford, 3  Abb.  Pr.  N.  S.  (N.  Y.)  248  (action 
for  cancellation  of  deed  and  account  inu) 
Wallace  v.  Hitchcock,  18  Abb.  Pr.  (N.  Y.l 
291  note;  Adkins  v.  Loucks,  107  Wis.  587,  83 
N.  W.  934  (where  the  provisional  remedy  of 
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b.  Retention  of  Jurisdiction  For  Complete  Relief.  If  tlie  court  obtains 
jurisdiction  for  the  purpose  of  issuing  the  attachment  it  will  retain  jurisdiction 
for  all  purposes.^'' 

9.  Federal  Courts.  Federal  courts  have  jurisdiction  to  issue  attachments 
according  to  the  form  and  manner  of  procedure  of  the  state  where  the  court  sits, 
where  defendant  can  be  served  with  process  but  where  defendant  is  not  a 
resident  of  the  district,  a  federal  court  cannot  acquire  jurisdiction  to  entertain  an 
original  suit  against  him  bj  attai3hment  of  his  property  within  the  district. 
Jurisdiction  of  the  person  bj  service  of  process  or  appearance  is  necessary and 


attachment  of  property  under  the  statutes  of 
that  state  was  held  to  be  confined  to  actions 
at  law  to  recover  money  due  upon  contract)  ; 
Shiel  V.  Patrick,  59  Fed.  992,  20  U.  S.  App. 
407,  8  C.  C.  A.  440  (as  to  action  by  share- 
holder of  dissolved  corporation  to  recover 
moneys  of  the  corporation  wrongfully  di- 
verted from  it  by  another  while  the  corpora- 
tion was  a  going  concern  and  construing  New 
York  statute ) . 

Where  personal  money  judgment  cannot  be 
rendered  attachment  will  not  he  under  such 
a  statute.  Hoover  f.  Gibson,  24  Ohio  St. 
389.  A  surety  on  commercial  paper  not  yet 
due,  who  sues  his  principal  for  indemnity 
on  his  own  behalf,  and  not  on  behalf  of  the 
payee  to  enforce  payment,  will  be  deemed  to 
be  suing  for  specific  relief,  and  not  upon  a 
"debt  or  demand  arising  on  contract;"  hence 
he  cannot  issue  attachment  against  defendant 
on  the  ground  of  non-residence.  Brannin  X). 
Smith,  2  Disn.  (Ohio)  436. 

Action  to  set  aside  assignment  and  to  en- 
force plaintiff's  debt  against  his  debtor  is 
held  to  be  an  action  for  the  "  recovery  of 
money,"  within  the  code  provision  authoriz- 
ing attachment  in  such  actions.  National 
Exch.  Bank  r.  Stelling,  31  S.  C.  360,  9  S.  E. 
1028. 

Foreclosure. —  Under  Kan.  Civ.  Code,  §  190, 
allowing  an  attachment  in  every  "  civil  action 
for  the  recovery  of  money,"  an  order  of  at- 
tachment may  properly  issue  in  an  action  to 
foreclose  a  mechanic's  lien  for  the  amount 
of  money  claimed  on  an  account.  Gillespie 
V.  Lovell,  7  Kan.  419,  which  case  was  fol- 
lowed in  Martin  v.  Holland,  87  Ind.  105,  and 
the  principle  applied  in  an  action  to  foreclose 
a  mortgage  where  plaintiff  was  entitled 
to  a  personal  judgme  t.  See  also  Reynolds 
V.  Wright,  18  Ky.  L.  Rep.  1017,  38  S.  W.  861, 
39  S.  W.  424.  But  in  New  York  it  was  held 
that  an  action  to  foreclose  a  mortgage  is  not 
an  action  for  the  recovery  of  money  only. 
Van  Wyck  v.  Bauer,  9  Abb.  Pr.  N.  S.  (N.  Y.) 
142;  Wallace  v.  Hitchcock,  18  Abb.  Pr. 
(N.  Y.)  291  note. 

Specific  relief  and  recovery  of  money. — 
Though  the  action  is  for  specific  relief,  if  it 
is  also  for  the  recovery  of  money,  an  attach- 
ment will  lie.  Goble  v.  Howard,  12  Ohio  St. 
165  (holding  that  one  partner  in  an  action, 
after  the  dissolution  of  the  nrm,  against  his 
copartner,  to  recover  a  general  balance 
claimed  upon  an  unsettled  partnership  ac- 
count between  them,  may  have  an  order  of 
attachment,  as  in  other  cases  of  civil  actions, 
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for  the  recovery  of  money)  ;  Hendrickson  v. 
Brown,  (Okla.  1901)  65  Pac.  935;  Bingham 
V.  Keylor,  19  Wash.  555,  53  Pac.  729. 

19.  McHaney  v.  Cawthorn,  4  Heisk. 
(Tenn.)  508. 

20.  Adler  v.  Cole,  12  Wis.  188;  North  v. 
McDonald,  1  Biss.  (U.  S.)  57,  18  Fed.  Cas.  No. 
10,312.  But  see  U.  S.  v.  Stevenson,  1  Abb. 
(U.  S.)  495,  27  Fed.  Cas.  No.  16,395,  where 
the  authority  to  issue  an  attachment  seems 
to  be  recognized  without  regard  to  any  sanc- 
tion in  the  state  practice  therefor. 

District  of  Columbia. —  In  Hard  v.  Stone,  5 
Cranch  C.  C.  (U.  S. )  503,  11  Fed.  Cas.  No. 
6,046,  it  was  held  that  the  circuit  court  of 
the  District  of  Columbia  had  jurisdiction  of 
an  attachment  issued  by  its  clerk  on  a  war- 
rant from  a  justice  of  the  peace,  under  Md. 
Acts  (1795),  c.  56;  "hat  the  statute  made 
such  warrant  and  the  evidence  ca  which  it  was 
granted  the  basis  for  an  attachment  to  be 
issued  by  the  clerk  of  the  general  or  county 
court ;  and  that  the  act  of  congress  of  Feb.  27, 
1801,  continued  the  Maryland  laws  in  force 
in  the  District  of  Columbia,  and  gave  the 
circuit  court  jurisdiction  of  all  cases  arising 
vmder  the  adopted  laws.  The  circuit  court 
of  the  United  States  has  jurisdiction  and  au- 
thority to  aAvard  an  attachment  under  Md. 
Acts  (1715),  c.  40,  on  the  return  of  two 
non  ests  to  writs  of  capias  ad  respondendum 
sued  out,  in  the  name  of  the  United  States, 
against  the  propertv  of  a  defendant,  whether 
he  be  in  fact  a  resident  of  the  state  or  not. 
Barnev  v.  Patterson,  6  Harr.  &  J.  (Md.) 
182.  "^In  Hough  v.  Smoot,  2  Cranch  C.  C. 
(U.  S.)  318,  12  Fed.  Cas.  No.  6,723,  it  was 
held  that  under  the  act  of  congress  of  June 
24,  1812,  §  4,  and  the  Maryland  acts  of  1715, 
c.  40,  and  1795,  c.  56,  the  process  was  ex- 
tended to  Alexandria  c  ^nty; 

21.  Ex  p.  Des  Moines,  etc.,  R.  Co.,  103  U.  S. 
794,  26  L.  ed.  461;  Toland  v.  Sprague,  12 
Pet.  (U.  S.)  300,  9  L.  ed.  1093;  Harland 
V.  United  Lines  Tel.  Co.,  40  Fed.  308,  6 
L.  R.  A.  252;  Noyes  v.  Canada,  30  Fed.  665; 
Boston  Electric  Co.  v.  Electric  Gas  Lighting 
Co.,  23  Fed.  838 ;  Anderson  v.  Shaffer,  10  Fed. 
266;  Dormitzer  v.  Illinois,  etc.,  Bridge  Co., 
6  Fed.  217;  Richmond  v.  Dreyfous,  1  Sumn. 
(U.  S.)  131,  20  Fed.  Cas.  No.  11,799;  Picquet 
V.  Swan,  5  Mason  (U.  S.)  35,  19  Fed.  Cas.  No. 
11,134;  Dav  V.  Newark  India-Rubber  Mfg. 
Co.,  1  Blatchf.  (U.  S.)  628,  7  Fed.  Cas.  No. 
3,685,  1  Fish.  Pat.  Rep.  394;  Sadlier  v.  Fal- 
len, 2  Curt.  (U.  S.)  579,  21  Fed.  Cas.  No. 
12,210;  Nazro  v.  Cragin,  3  Dill.  (U.  S.)  474, 
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tliis  rule  is  not  changed  by  the  provision  of  the  United  States  revised  statutes 
which  authorizes  the  practice  and  modes  of  procedure  and  remedies  by  attach- 
ment in  the  federal  courts  which  are  provided  for  by  state  laws.^^  If,  however, 
a  state  court  has  acquired  jurisdiction  of  the  case  to  the  extent  of  being  entitled 
to  enforce  its  judgment  against  the  property  attached,  the  federal  court  will  not, 
where  the  non-resident  has  voluntarily  removed  the  cause,  allow  him  to  dismiss  it 
as  to  that  property,  on  the  sole  ground  that  the  latter  court  could  not  have 
acquired  original  jurisdiction  of  such  property  by  the  issue  of  an  attachment.^^ 

10.  Property  Subject  to  Maritime  Jurisdiction.  State  courts  may  acquire 
jurisdiction  of  a  suit  against  a  non-resident  debtor  by  the  seizure  of  his  property 
within  territorial  limits  of  the  state,  notwithstanding  the  property  is  of  such 
character  as  to  make  it  the  subject  of  the  maritime  jurisdiction  of  the  United 
States  courts  in  proceedings  in  rem}^ 

11.  Venue  —  a.  Where  Person  or  Property  Is  Found.  Attachment  suits  must 
be  brought  where  defendant  can  be  found  or  his  property  is  located.^^    When  the 


17  Fed.  Cas.  No.  10,062;  Chittenden  v. 
Darden,  2  Woods  (U.  S.  )  437,  5  Fed.  Cas.  No. 
2,688. 

Joint  defendants. — Where  a  state  contains 
more  than  one  district,  and  the  suit  is  not  of 
a  local  nature,  defendant  must,  under  U. 
S.  Rev.  Stat.  (1872),  §  /40,  be  sued  in  a  dis- 
trict in  which  one  of  them  resides,  and  where 
defendants,  not  residing  in  different  districts, 
are  sued  in  a  district  in  which  neither  re- 
sides, and  the  writ  of  attachment  is  directed 
to  the  district  of  the  residence  of  the  owner 
of  the  property,  the  property  will  be  dis- 
charged from  a  lew  thereunder.  Seidenbach 
V.  Hollowell.  5  Dill.  (U.  S.)  382,  21  Fed. 
Cas.  No.  12.635. 

Writ  directed  into  other  districts. — The  cir- 
cuit court  of  the  eastern  district  of  New  York 
has  been  held  to  have  power,  after  jurisdiction 
of  the  person  has  been  acquired,  to  issue  an 
attachment  and  direct  the  same  for  service  to 
the  marshal  of  any  district  in  the  state. 
Treadwell  r.  Sevmour,  41  Fed.  579. 

22.  Harland'i;.  United  Lines  Tel.  Co.,  40 
Fed.  308,  6  L.  R.  A.  252;   Chittenden  v. 

.Darden,  2  Woods  (U.  S.)  437,  5  Fed.  Cas. 
No.  2,688.  Contra,  Guillou  i\  Fontain,  11 
Fed.  Cas.  No.  5,861,  2  Am.  L.  T.  N.  S.  502, 
8  Chic.  Leg.  N.  25,  21  Int.  Rev.  Rec.  348,  7 
Leg.  Gaz.  (Pa.)  321,  32  Leg.  Int.  (Pa.)  362, 
1  N.  Y.  Wkly.  Dig.  269,  23  Pittsb.  Leg.  J. 
(Pa.)  33. 

23.  Vermilya  v.  Brown,  65  Fed.  149 ;  Rich- 
mond r.  Brookings,  48  Fed.  241 ;  Crocker  Nat. 
Bank  v.  Pagenstecher,  44  Fed.  705  (relying 
upon  the  doctrine  of  Amsinck  v.  Balderston, 
41  Fed.  641,  that  the  statute  regarding  the 
jurisdiction  of  federal  courts  applies  only  to 
..eases  originating  in  those  courts,  and  over- 
ruiiiifi  Perkins  v.  Hendryx,  40  Fed.  657,  in 
so  far  as  it  lays  down  a  contrary  rule)  ; 
Clarke  r.  Chase,  Brunn.  Col.  Cas.  (U.  S.)  638, 
5  Fed.  Cas.  No.  2,845,  21  Law  Rep.  34. 

Right  to  transfer. —  In  Martin  v.  Thompson, 
3  McCord  ( S.  C.)  167,  it  was  held  that  where 
a  non-resident  of  the  state  is  proceeded 
against  by  attachment  of  his  property,  he  may 
procure  a  transfer  of  the  proceedings  to  the 
federal  court  of  the  district  where  the  at- 
tachment issued,  and  the  lien  of  the  attach- 


ment will  be  maintained  to  answer  the  final 
judgment.  So,  also,  it  is  held  that,  although 
judgment  in  an  action  commenced  by  a  foreign 
attachment  in  the  state  court  against  a  non- 
resident can  bind  the  property  only  and  not 
the  person  of  defendant,  defendant  is  never- 
theless a  party  in  the  sense  that  the  action 
may  be  removed  to  the  federal  circuit  court 
on  the  ground  of  diverse  citizenship,  and  the 
objection  to  the  removal  on  the  ground  that 
the  action  is  in  rem  is  not  tenable  because, 
while  the  judgment  can  bmd  only  the  prop- 
erty, it  is  nevertheless  in  form  against  the 
person.    Richmond  v.  Brookings,  48  Fed.  241. 

24.  Eaton  v.  Pennywit,  25  Ark.  144;  Bird 
V.  The  Steamboat  Josephine,  50  Barb.  (N.  Y.) 
501;  Com.  v.  Fry,  4  W.  Va.  721. 

Construction  of  clause  saving  common-law 
remedy. — The  act  of  congress  which  conferred 
on  the  district  courts  of  the  United  States 
exclusive  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  but  sav- 
ing to  suitors  in  all  cases  their  common-law 
remedies,  does  not  preclude  a  suitor  from 
proceeding  by  attachment  in  the  state  court, 
although  the  remedy  by  attachment  is  purely 
statutory.  The  intention  of  the  act  was  to 
confer  exclusive  admiralty  and  maritime  juris- 
diction upon  the  district  courts,  at  the  same 
time  leaving  the  suitor  his  option  of  seeking 
redress  at  common  law.  W^alter  v.  Kierstead, 
74  Ga.  18. 

25.  Hinman  r.  Rushmore,  27  111.  509.  See 
also  supra,  VII,  B,  3. 

A  bill  in  chancery  to  attach  the  lands  of  a 
non-resident  must  be  filed  in  the  county  where 
the  land  is  situated.  Where  ]iersonal  prop- 
erty is  in  the  hands  of  a  third  ]iorson,  the 
bill  must  be  brought  in  the  county  of  the 
residence  of  the  debtor,  or  in  the  coimty  of 
the  residence  of  the  holder  of  his  effects,  or  in 
the  county  in  which  cither  of  them  may  be 
served  with  process.  Mil  ward  v.  Lair,  13 
B.  jNlon.  (Ky.)  207. 

Change  of  boundary  after  levy  on  land. — 
When  a  court  has  obtained  jurisdiction  by  an 
attachment  of  real  estate  within  the  county, 
a  change  of  county  lines  putting  the  attached 
])ropertv  outside  the  county  does  not  defeat 
the  jurisdiction  of  the  court.    Tyrell  V.  Roun- 
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debtor  is  a  non-resident  of  the  state  the  action  may  be  brought  in  any  county 
where  his  property  may  be  fonnd.^^ 

b.  Residence  or  Place  of  Performance.  Where  there  is  personal  service  or 
defendant  is  not  a  non-resident,  the  statutes  fixing  the  venue  of  actions  in  the 
county  of  defendant's  residence  or  where  he  may  be  found,  or  at  the  place  where 
the  contract  is  to  be  performed,  are  held  to  control,  notwithstanding  property 
subjeot  to  seizure  may  be  situated  elsewhere,^  and  the  fact  that  property  is 
attached  in  another  county  will  not  give  the  courts  of  the  latter  county  jurisdic- 
tion, when  defendant  is  served  with  process.^  Under  other  statutes  the  presence 
of  property  in  a  county  furnishes  sufficient  reason  for  suing  there  without  regard 
to  the  residence  of  defendant.  If  grounds  for  the  attachment  exist,  the  seizure 
of  the  property  gives  jurisdiction.^^ 


tree,  1  McLean  (U.  S.)  95,  24  Fed.  Cas.  No. 
14,313. 

26.  Stern  v.  Frazer,  105  Mich.  685,  63 
N.  W.  968;  Pendleton  v.  Smith,  1  W.  Va.  16; 
Central  L.  &  T.  Co.  v.  Campbell  Commission 
Co.,  173  U.  S.  84,  19  S.  Ct.  346,  43  L.  ed. 
623. 

27.  Boorum  v.  Ray,  72  Ind.  151;  Robbins 
V.  Alley,  38  Ind.  553;  Haller  v.  Parrott,  82 
Iowa  42,  47  N.  W.  996;  Wasson  v.  Millsap, 
70  Iowa  348,  30  N.  W.  612;  Hedriek  v.  Bran- 
don, 9  Iowa  319  (holding  that  Iowa  Code, 
§  1704,  providing  that  suits  may  be  brought 
in  a  county  where  the  contract  is  by  its  terms 
to  be  performed,  relates  to  cases  where  there 
is  personal  service,  and  not  to  those  where 
jurisdiction  arises  from  a  levy  of  attachment 
on  defendant's  property,  and  that  if  there  be 
no  personal  service  but  attachment  only,  the 
action  must  be  brought  in  the  county  in  which 
the  property  to  be  attached  is  situated)  ; 
Rochereau  v.  Guidry,  24  La.  Ann.  311; 
Thomas  v.  Dixon,  3  La.  125;  Hoagland  v. 
Wilcox,  42  Nebr.  138,  60  N.  W.  376.  See 
also  Courtney  v.  Carr,  6  Iowa  238. 

County  where  defendant  last  resided. — An 
attachment  must  issue  from  a  justice  of  the 
county  where  defendant  was  last  commorant. 
McMeekin  v.  Johnson,  2  Dana  (Ky.)  459; 
Plumpton  V.  Cook,  2  A.  K.  Marsh.  (Ky.)  450; 
Robertson  v.  Roberts,  1  A.  K.  Marsh.  (Ky. ) 
247  ;  Lanier  v.  Grant,  Hard.  ( Ky. )  95  note. 

Absconding  debtor. — Although  an  ordinary 
action  must  be  brought  in  the  county  where 
defendant  resides  or  service  of  summons  can 
be  made  upon  him,  yet,  where  a  debtor  ab- 
sconds, and  an  attachment  is  issued  against 
his  property,  the  action  may  be  brought  in 
the  county  of  his  former  residence,  and  where 
his  property  is  found.  Smith  v.  Johnson, 
43  Nebr.  754,  62  N.  W.  217;  Gaudy  v.  Jolly, 
34  Nebr.  536,  52  N.  W.  376. 

Under  the  North  Carolina  act  of  1877,  §  65, 
authorizing  a  justice  to  issue  an  attachment 
against  the  estate  of  a  person  removing  out 
of  the  county  privately,  returnable  to  the 
county  court  of  such  county,  the  writ  must  be 
issued  from  and  made  returnable  to  the 
county  court  of  the  county  from  which  the 
debtor  removed.  Skinner  v.  MoOre,  19  N.  C. 
138,  30  Am.  Dec.  155. 

An  attachment  against  .  an  absconding 
debtor  can  legally  issue  only,  in  the  county 
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where  he  last  resided,  or  through  which  he 
is  privately  passing,  or  wherein  he  is  ab- 
sconding at  the  time  of  its  issue.  Barnett  v. 
Darnielle,  3  Call  (Va.)  413. 

Joint  defendants. —  An  attachment  suit 
against  joint  defendants  must  be  brought  in  a 
county  where  one  of  them  resides.  Boorum 
V.  Ray,  72  Ind.  151),  and  such  service  is  suffi- 
cient (Collier  v.  Hanna,  71  Md.  253,  17  AtL 
1017  [affirming  (Md.  1889)  17  Atl.  390]. 
Personal  service  within  a  county  on  one  of  two 
joint  defendants  gives  jurisdiction  over  the 
co-defendant,  although  he  is  not  served  and 
has  no  property  in  the  county.  Haywood  v. 
McCrory,  33  111.  459.  But  where  two  joint 
makers  of  a  promissory  note,  residing  in  dif- 
ferent counties,  were  sued  before  the  note  was 
due,  in  the  county  in  which  one  of  them  re- 
sided, a  summons  was  served  upon  a  defend- 
ant residing  in  the  county  in  which  the  action 
Avas  commenced,  and  a  summons  and  order 
of  attachment  were  issued  to  the  other  county, 
there  served  upon  defendant  residing  in  that 
county,  and  his  property  situated  therein  at- 
tached, no  order  of  attachment  having  been 
issued,  and  no  ground  for  an  attachment  ex- 
isting against  defendant  residing  in  the  county 
where  the  action  was  commenced,  it  was  held 
that  the  action  was  not  brought  in  the  proper 
county,  and  that  defendant  in  the  other  county 
might  have  the  attachment  dissolved.  Rull- 
man  v.  Hulse,  33  Kan.  670,  7  Pac.  210  [af- 
firming 32  Kan.  598,  5  Pac.  176]. 

28.  Chevallier  v.  Williams,  2  Tex.  239. 

A  code  provision  that  actions  to  subject 
property  to  an  encumbrance  must  be  brought 
in  the  county  where  the  property  is  situated 
applies  only  to  the  enforcement  of  existing 
encumbrances,  and  not  to  an  attachment  lien. 
Nixon  V.  Jack,  16  B.  Mon.  (Ky.)  174. 

2a  Baum  v.  Burns,  66  Miss.  124,  5  So. 
697;,  Smith  i).  Mulhern,  57  Miss.  591;  Bar- 
nett V.  Ring,  55  Miss.  97 ;  Slaughter  v.  Bevans, 
1  Pinn.  (Wis.)  348. 

General  venue  statute  inapplicable. —  Ac- 
tions commenced  by  attachment  are  not  within 
the  requirement  of  a  statute  providing  that 
suits  on  contracts  must  be  brought  in  the 
county  in  which  defendant  or  one  of  defend- 
ants reside,  but  may  be  brought  in  any  county 
in  which  the  levy  may  be  made  McPhillips 
V.  Hubbard,  97  Ala.  512,  12  So.  711:  North 
Alabama  Home  Protection  v.  Richards,  74 
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e.  Writ  Issued  to  Another  County.  A  writ  cannot  be  sued  out  to  attach 
property  in  a  foreign  county  unless  there  is  an  attachment  of  property  within  the 
county  "where  the  suit  is  brought,  or  personal  service  on  defendant  within  the 
county  to  give  tlie  court  jurisdiction,^  or  unless  where  defendant,  at  the  time  suit 
is  begun,  is  removing  his  property  from  the  county  and  the  officer  may  pursue 
it.^^  But  if  there  is  property  of  the  non-resident  defendant  in  the  county  where 
the  action  is  brought,  another  writ  may  at  the  same  time  issue  to  the  sheriff  of 
another  county  wJiere  other  property  may  be.^^ 

d.  Change  of  Venue.  By  consent  of  the  parties  an  attachment  suit  may  be 
transferred  from  one  county  to  another ;  but  if  the  proceedings  are  brought  in 
the  wrong  county  and  the  court  has  no  jurisdiction,  a  change  of  venue  to  another 
county  will  confer  no  jurisdiction  upon  the  court  there.^ 

12.  Objections  —  a.  In  General.  Where,  through  some  fatal  defect  or  omis- 
sion in  the  proceedings,  the  court  has  not  acquired  jurisdiction,  the  objection  may 
be  raised  at  any  stage  of  the  cause,^^  or  even  collaterally.^^    The  jurisdiction  is 


Ala.  466;  Atkinson  v.  Wiggins,  69  Ala.  190; 
Herndon  v.  Givens,  16  Ala.  261 ;  Smith  v.  Mul- 
liern,  57  Miss.  591. 

Attachment  and  personal  service  in  differ- 
ent counties. —  Where,  under  attachment  pro- 
ceedings in  a  justice's  court,  personal  prop- 
erty was  seized,  and  personal  service  was 
made  on  defendant  in  another  county,  where 
he  resided,  it  was  held  that  the  justice  had 
jurisdiction  to  render  a  judgment  in  rem,  to 
the  extent  of  property  attached.  Flohrs  v. 
Forsvth,  78  Minn.  87,  80  N.  W.  852. 
-  30"!  House  'V.  Hamilton,  43  111.  185 ;  Fuller 
1*.  Langford,  31  111.  248;  Hinman  v.  Rushmore, 
27  111.  509 ;  Monarch  Rubber  Co.  v.  Bunn,  82 
Mo.  App.  603. 

Where  suit  must  be  brought  in  county  of 
defendant's  residence,  the  writ  may  run  into 
another  county  where  property  of  defendant 
is  located.  Gibbs  v.  Petree,  7  Tex.  Civ.  App. 
526,  27  S.  W.  685. 

Statute  relating  to  land. — A  statute  direct- 
ing that  suits  affecting  real  estate  shall  be 
brought  in  the  county  where  the  land  or  part 
thereof  is  situated  refers  to  suits  in  equity, 
ejectment,  and  the  like,  and  not  to  attach- 
ment suits.  If  property  is  levied  on  in  the 
county  where  the  suit  is  instituted,  that  is 
sufficient  to  confer  jurisdiction,  whether  such 
property  be  real  or  personal,  and  it  is  no 
objection  to  the  levy  upon  land  elsewhere  that 
the  suit  is  not  instituted  in  the  county  where 
that  land  is  situated.  Huxley  v.  Harrold,  62 
Mo.  516. 

31.  House  V.  Hamilton,  43  111.  185;  Taylor 
V.  Carney,  4  Kan.  542. 

32.  Kahn  v.  Sippili,  35  X*a.  Ann.  1039; 
Pendleton  v.  Smith,  1  W.  Va.  16. 

Exhaustion  of  property  where  action 
brought.— The  mere  fact  that  the  property  in 
the  count}^  where  the  action  is  brought  is  sub- 
sequently exhausted  in  satisfying  prior  at- 
tachment liens  does  not  invalidate  the  at- 
tachment to  another  county.  Piatt,  etc.,  Re- 
fining Co.  V.  Smith,  10  Ohio  Dec.  (Reprint) 
.424,  21  Cine.  L.  Bui.  122. 

33.  Wessinger  v.  Mausur,  etc.,  Implement 
Co.,  75  Miss.  64,  21  So.  757. 

34.  Boorum  v.  Ray,  72  Ind.  151. 


Transfer  of  action  before  attachment. —  In 

Iowa  the  statute  was  such  that  if  property 
was  attached  in  a  county  other  than  that  of 
defendant's  residence  the  court  had  no  juris- 
diction if  defendant  appeared  and  demanded 
a  change  of  venue.  Langworthy  v.  Root,  10 
Iowa  260.  If  the  attachment  issues  before 
the  action  is  transferred  to  the  proper  county 
at  the  instance  of  defendant,  under  the  stat- 
ute, it  is  void.  Wasson  v.  Millsap,  70  Iowa 
348,  30  N.  W.  612.  And  in  such  a  case  a  levy, 
made  before  transfer,  gives  no  rights  as 
against  a  mortgagee  of  the  attached  property, 
even  though  when  the  levy  is  made  the  at- 
taching creditor  nas  no  notice,  actual  or  con- 
structive, of  the  mortgage.  Haller  y.  Parrott, 
82  Iowa  42,  47  N.  W.  996. 

Removal  of  whole  cause  by  change  of  venue. 
— A  change  of  venue  in  a  suit  by  attachment 
carries  the  whole  cause  and  every  incident  be- 
longing to  it  to  the  court  to  which  the  cause 
is  transferred,  and  that  court  has  jurisdiction 
of  a  receiver  appointed  in  the  cause  by  the 
court  in  which  it  originated.  Eos  p.  Haley, 
99  Mo.  150,  12  S.  W.  667. 

35.  Dew  V.  State  Bank,  9  Ala.  323  (issue 
by  unauthorized  officer )  ;  Bruce  v.  Cook,  6 
Gill  &  J.  (Md.)  345  (holding  that  the  ob- 
jection may  be  raised  after  verdict  on  a  mo- 
tion in  arrest  of  judgment;  after  the  jury 
has  been  sworn,  by  a  prayer  for  instruction ; 
or,  after  verdict  and  judgment,  without  rais- 
ing the  objection  below,  it  might  on  appeal  or 
writ  of  error  be  assigned  as  error  in  the  ap- 
pellate court) . 

36.  Mudge  v.  Steinhart,  78  Cal.  34,  20  Pac. 
147,  12  Am.  St.  Rep.  17;  Wyeth  Hardware, 
etc.,  Co.  V.  Lang,  54  Mo.  App.  147. 

Judgment  of  court  of  sister  state. — In  Balk 
V.  Harris,  122  N.  C.  64,  30  S.  E.  318,  45 
L.  R.  A.  257,  260,  it  was  held  that  wliere  a 
court  of  another  state,  in  attachment  pro- 
ceedings against  the  property  of  a  resident 
of  North  Carolina,  acquired  no  jurisdiction  by 
reason  of  tlie  failure  of  the  affidavit  upon 
which  the  warrant  was  issued  to  state  that 
defendant  had  property  in  that  state,  the 
judgment  of  such  court  could  be  collaterally 
attacked  in  the  courts  of  North  Carolina. 
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placed  upon  the  same  footing  with  that  of  courts  of  limited  and  special  jurisdic- 
tion, and  no  presumption  is  indulged  in  its  favor.^^  On  the'  other  hand,  where 
the  defects  are  considered  mere  irregularities,  and  the  parties  are  before  the 
court,  they  must  raise  the  objection  at  the  proper  time  and  in  appropriate  f orm,^^ 
and  the  lien  of  the  attachment  cannot  be  displaced  bj  showing  such  irregularities 
in  the  process  as  would  have  entitled  defendant  in  the  w^rit  to  abate  it  on  plea.^^ 

b.  Irregularities  in  Progress  of  Action.  After  compliance  with  the  prelimi- 
nary steps  which  lead  to  the  acquirement  of  jurisdiction  by  the  actual  seizure  of 
the  property,  irregularities  in  the  further  progress  of  the  cause  will  not  render 
the  judgment  void.^*^ 

e.  Appearance.  Although,  as  already  pointed  out,  consent  cannot  give  juris- 
diction over  attachment  as  to  the  subject-matter,^^  yet,  if  the  court  is  by  law 
invested  with  jurisdiction,  appearance  and  pleading  to  the  merits  covers  all 
defects  in  the  process  and  irregularities  in  the  proceedings.  It  confers  jurisdic- 
tion over  the  person  and  perfects  the  right  to  try  and  determine  the  controversy.^^ 


37.  Pullman  Palace  Car  Co.  v.  Harrison, 
122  Ala.  149,  25  So.  697,  82  Am.  St.  Rep.  68; 
Eandle  v.  Mellen,  67  Md.  181,  8  Atl.  573. 

Record. —  In  this  connection  it  is  held  that 
the  record  must  shov/  affirmatively  that  the 
requirements  of  the  statute  have  been  com- 
plied with.  Coward  v.  Dillinger,  56  Md.  59; 
Mears  v.  Adreon,  31  Md.  229;  Matthews  r. 
Dare,  20  Md.  248;  Boarman  v.  Patterson,  1 
Gill  (Md.)  372.  On  the  other  hand  it  has 
been  held  that,  while  all  the  requisites  of  the 
law  are  conditions  precedent  to  the  exercise  of 
jurisdiction,  yet,  wdien  the  provisions  of  the 
law  do  not  prescribe  what  shall  be  deemed 
evidence  that  such  acts  have  been  done,  or 
direct  that  their  performance  shall  appear  on 
the  record,  where  the  record  fails  to  show 
compliance  with  the  prerequisites,  as  the 
court  issuing  the  attachment  had  authority 
under  the  statute,  was  a  court  of  general  civil 
jurisdiction,  and  had  ordered  sale  of  the  prop- 
erty and  confirmed  it,  this  was  a  judgment 
of  a  court  of  competent  jurisdiction  and  could 
not  be  collaterallv  attacked.  Voorhees  v. 
Jackson,  10  Pet.  fU.  S.)  449,  9  L.  ed.  490. 
See  also  Hall  v.  Hall,  12  W.  Va.  1,  holding 
that  if  the  writ  of  attachment  is  a  lawful 
writ  of  the  court  and  is  issued  in  proper  form 
by  the  clerk  and  levied  by  the  proper  officer 
upon  property  liable  to  attachment,  when  the 
writ  is  returned  into  court  the  power  over  the 
res  is  established. 

38.  Cherry  v.  Nelson,  52  N.  C.  141. 

Irregularities  first  noticed  on  appeal. — Ir- 
regularities in  the  proceedings  to  procure  an 
attachment  cannot  be  objected  to  for  the  first 
time  on  appeal.  American  Express  Co.  v. 
Smith,  57  Iowa  242,  10  N.  W.  655.  So  also 
it  is  held  that  it  is  only  when  the  want  of 
compliance  with  the  requirements  of  the  stat- 
ute appears  on  the  face  of  the  proceedings 
that  an  objection  to  the  jurisdiction  can  be 
taken  for  the  first  time  on  appeal.  Hadden 
\\  Linville,  86  Md.  210,  38  Atl.  37,  900. 

39.  Alabama. —  Kirkman  v.  Patton,  19  Ala. 
32. 

California. —  Dixey  v.  Pollock,  8  Cal.  570. 
Nebraska. — Winchell  v.  McKinzie,  35  Nebr. 
813,  53  N.  W.  975. 

New  York. —  Bascom  v.  Smith,  31  N.  Y. 
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595;  Matter  of  Griswold,  13  Barb.  (N.  Y.) 
412. 

North  Carolina. —  Skinner  v.  Moore,  19 
N.  C.  138,  30  Am.  Dec.  155. 

40.  Gere  v.  Gundlach,  57  Barb.  (N.  Y.)  13; 
Spillman  v.  Williams,  91  N.  C.  483;  Cochran 
V.  Loring,  17  Ohio  409;  Paine  v.  Mooreland, 
15  Ohio  435,  45  Am.  Dec.  585. 

The  appointment  of  trustees  under  the  ab- 
sconding debtor's  act  was  held  conclusive  as 
to  the  regularity  of  the  previous  proceedings 
(Wood  V.  Chap  in,  13  N.  Y.  509,  67  Am.  Dec. 
62;  Matter  of  Clark,  3  Den.  (N.  Y.)  167); 
but  want  of  jurisdiction  of  the  subject-matter 
on  the  part  of  the  officer  granting  the  attach- 
ment may  be  objected  to,  even  after  trustees 
are  appointed  (Matter  of  Hurd,  9  Wend. 
(N.  Y. )  465),  and  such  appointment  will  not 
preclude  an  inquiry  as  to  whether  or  not  a 
prima  facie  dase  for  an  attachment  was  made 
out  in  the  first  instance  (Matter  of  Faulkner, 
4  Hill  (N.  Y.)  598).  In  a  collateral  proceed- 
ing, however,  the  appointment  is  sufficient  evi- 
dence of  the  jurisdiction  of  the  officer  granting 
the  attachment.  Hubbell  v.  Ames,  15  Wend. 
(N.  Y.)  372. 

41.  See  supra,  VII,  B,  2,  note  2. 

42.  California. —  Porter  v.  Pico,  55  Cal. 
165. 

Colorado. —  Charles  v.  Amos,  10  Colo.  272, 
15  Pac.  417. 

Georgia. —  Wheelwright  v.  Murray,  99  Ga. 
249,  25  S.  E.  171;  Wheelwright  v.  Dyal,  99 
Ga.  247,  25  S.  E.  170. 

Minnesota. —  McCubrey  v.  Lankis,  74  Minn. 
302,  77  N.  W.  144. 

New  Mexico. —  Wagner  v.  Romero,  3  N.  M. 
131,  3  Pac.  50. 

Wisconsin. —  Fairfield  v.  Madison  Mfg.  Co., 
38  Wis.  346;  Blackwood  v.  Jones,  27  Wis. 
498. 

See  also  for  effect  of  appearance  infra, 
XVI,  B,  3. 

Non-residence — Plea  in  abatement. — Where 
the  statute  does  not  authorize  attachment 
by  a  non-resident,  the  fact  of  plaintiff's  non- 
residence  must  be  pleaded  in  abatement.  It 
is  not  matter  in  bar  nor  can  it  be  taken  ad- 
vantage of  for  the  first  time  on  error.  Pearce 
V.  Baldridge,  7  Ark.  413.    So,  where  proper 
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Appearance  and  pleading  to  the  merits  will  also  operate  as  a  waiver  of  objection 
to  the  venne.^^ 

C.  Authority  to  Issue  Writ — 1.  Dependent  Upon  Statute.  The  authority 
t;o  issue  an  attachment,  like  the  jurisdiction  of  the  court  over  such  proceedings, 
must  be  found  in  the  statute.  Unless  there  is  authority  in  the  statute,  there 
is  no  power  to  issue  the  writ,  and  such  authority  as  the  statute  confers  must  be 
strictly  pursued.^ 

2,  Delegation  of  Ministerial  Duty.  Under  some  statutes  which  contain  particu- 
Jar  requirements  as  to  what  shall  be  stated  in  the  affidavit  for  attachment,  so  that 
the  grounds  of  attachment  may  be  alleged  in  the  language  of  tlie  statute,  the 
authority  to  grant  the  writ  is  ministerial  in  its  nature  and  may  be  delegated  to 
another,  as  to  the  clerk,^^  and  it  may  be  delegated  to  the  judge  of  another  court 
or  other  officer  to  be  returned  into  the  court  having  jurisdiction  of  the  subject- 
matter.^'^ 


matter  is  shown  'prima  facie  for  the  jurisdic- 
tion of  the  court,  an  exception  to  the  juris- 
diction on  the  ground  that  defendant  is  not 
a  non-resident  is  waived  unless  pleaded  in 
abatement.  Voorhees  v.  Hoagland,  6  Blackf. 
(Ind.)  232;  Middleton  v.  White,  5  W.  Va. 
572  [following  Valley  Bank  v.  Gettinger,  3 
W.  Va.  309]. 

43.  Appearance  by  one  of  two  joint  defend- 
ants.— In  an  attachment  against  two  joint  de- 
fendants, an  appearance  and  general  denial  en- 
tered by  one  acts  as  a  waiver  of  all  objections 
to  venue  by  botli ;  although  previously  the  one 
not  putting -in  the  general  denial  had  pleaded 
in  abatement  to  the  jurisdiction.  Sanger  v. 
Overmier,  64  Tex.  57. 

A  subsequently  attaching  creditor  cannot 
object  if  defendant  does  not.  Payne  v.  Dicus, 
,S8  Iowa  423,  55  N.  W.  483. 

Federal  court. — The  voluntary  appearance 
of  defendant  in  a  suit  in  the  federal  circuit 
€ourt  commenced  by  process  of  foreign  at- 
tachment would  cure  the  defect  of  jurisdic- 
tion, though  service  of  summons  made  upon 
him  in  invitum  while  in  the  district  would 
not.  Tolandi/.  Sprague,  12  Pet.  (U.  S.)  300, 
9  L.  ed.  1093;  Pollard  v.  Dwight,  4  Cranch 
(U.  S.)  421,  2  L.  ed.  666;  Chittenden  V. 
Darden,  2  Woods  (U.  S.)  437,  5  Fed.  Cas. 
No.  2,688. 

Release  bond  not  appearance. —  If  the  court 
has  no  jurisdiction  where  defendant  is  a  non- 
resident, he  does  not  waive  the  objection  by 
executing  a  bond  for  the  release  of  the  at- 
tached propertv.  Chittenden  v.  Darden,  2 
Woods  (U.  S.)  437,  5  Fed.  Cas.  No.  2,688. 

44.  Vann  v.  Adams,  71  Ala.  475;  Noyes  v. 
Phipps,  (Kan.  App.  1890)  63  Pac.  659; 
Worthington  v.  Damarin,  5  Ky.  L.  Rep.  684; 
Morris  v.  Davis,  4  Sneed  (Tenn.)  452. 

Commission. —  In  Chittenden  v.  Darden,  2 
Woods  (U.  S.)  437,  5  Fed.  Cas.  No.  2,688,  it 
was  held  that  the  commissioners  of  the  fed- 
eral courts  could  exercise  only  such  powers  as 
were  expressly  conferred,  and  as  the  power 
to  issue  process  for  the  circuit  court  was  not 
expressly  included  in  the  powers  conferred, 
they  had  no  power  to  issue  attachment  for 
said  courts.  In  i\ew  York  a  judge  or  a  com- 
missioner had  authority  to  issue  a  warrant 
in  vacation  only,  and  therefore  during  the 
[30] 


sitting  of  the  supreme  court  an  attachment 
against  a  foreign  corporation  could  be  ob- 
tained only  by  a  motion  in  open  court.  Ben- 
nett V.  Hartford  F.  Ins.  Co.,  19  Wend.  (N.  Y.) 
46;  Anonymous,  3  Hill  (N.  Y.)  454. 

45.  Alabama. —  Garner  v.  Johnson,  22  Ala. 
494,  holding  that,  under  the  acts  of  1833  and 
1845  in  that  state,  upon  the  filing  of  the  re- 
quired affidavit,  the  clerk,  either  in  vacation 
or  in  term-time,  could  issue  a  judicial  attach- 
ment against  a  defendant  who  avoided  service 
of  process. 

Kansas. —  Revburn  v.  Brackett,  2  Kan.  221, 
83  Am.  Dec.  457. 

Kentucky. —  Scott  v.  Doneghy,  17  B.  Mon. 
(Ky.)  321. 

Michigan. —  Adams  v.  Hosmer,  98  Mich.  51, 
56  N.  W.  1051  (distinguishing  the  proceeding 
to  acquire  jurisdiction  of  a  non-resident  in 
chancery)  ;  Beebe  i;.  Morrell,  76  Mich.  114,  42 
N.  W.  1119,  15  Am.  St.  Rep.  288. 

Pennsylvania. —  Ferris  w.  Carlton,  8  Phila. 
(Pa.)  549,  holding  that  the  duty  of  a  pro- 
thonotary  in  issuing  a  writ  of  attachment  is 
ministerial. 

Tennessee. —  Johnson  v.  Rankin,  (  Tenn.  Ch. 
1900)  59  S.  W.  638,  as  to  the  power  of  the 
clerk  and  master  in  a  suit  in  chancery  to  issue 
an  attachment  on  one  of  the  statutory 
grounds. 

Texas. —  Byers  v.  Brannon,  (Tex.  1892)  19 
S.  W.  1091;  Bull  V.  Forest,  1  Tex.  App.  Civ. 
Cas.  §  179. 

United  States.— CenivAl  L.  &  T.  Co.  v. 
Campbell  Commission  Co.,  173  U.  S.  84,  19 
S.  Ct.  3,  43  L.  ed.  623  {reversing  5  Okla.  396, 
49  Pac.  48]. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  390. 

46.  Central  L.  &  T.  Co.  v.  Campbell  Com- 
mission Co.,  173  U.  S.  84,  19  S.  Ct.  346,  43 
L.  ed.  623  [reversing  5  Okla.  396,  49  Pac.  48], 
holding  further  that  an  act  of  congress  em- 
powering the  supreme  court  of  a  territory  or 
its  chief  justice  to  designate  any  judge  to 
"  try  "  a  particular  case  in  any  district,  where 
the  regular  judge  is  for  any  reason  unable  to 
hold  court,  does  not  constitute  a  prohibition 
against  the  conferring  by  the  legislature  of 
authority  upon  one  not  a  judge  of  the  court 
in  which  tlie  main  action  is  pending  to  per- 
form a  ministerial  act  like  that  considered; 
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3.  Issue  by  Clerk  —  a.  In  General.  Where  the  court  is  vested  with  jurisdic- 
tion over  attachment  proceedings,  and  the  clerk  of  the  court  is  the  person 
designated  by  law  to  issue  all  process  out  of  the  court,  it  is  held  that  the  clerk  is 
sufficiently  vested  with  authority  to  issue  writs  of  attachment/"^  Sometimes  the 
clerk  is  expressly  authorized,^^  or  authorized  in  specified  cases  to  issue  an  attach- 
ment, in  other  cases  the  judge  being  required  to  issue  the  writ.^^ 

b.  By  Deputy.  A  deputy  clerk,  acting  for  his  principal,  the  clerk,  may  issue 
the  writ  ordinarily  where  the  clerk  can  do  so.^^ 

4.  Issue  by  One  Other  Than  Before  Whom  Returnable.  Under  statutory,  pro- 
visions the  power  to  issue  the  writ  is  often  conferred  upon  officers  and  judges, 
other  than  those  before  whom  the  writ  is  made  returnable,^^  and  it  does  not 


that  a  provision  of  the  organic  act  of  Okla- 
homa conferring  on  the  supreme  and  district 
courts  "  chancery  as  well  as  common-law 
jurisdiction does  not  give  such  courts  ex- 
clusive jurisdiction  to  issue  attachments  so 
as  to  render  void  an  act  of  the  legislature  au- 
thorizing the  probate  judge  to  issue  attach- 
ments. 

47.  Shillaber  v.  Waldo,  1  Hawaii  31. 

But  the  mere  broadening  pf  the  jurisdiction 
of  an  inferior  court  over  attachments,  to  the 
extent  before  possessed  by  a  court  of  superior 
jurisdiction,  will  not  operate  to  confer  upon 
the  clerk  of  the  former  court  the  organized 
powers  which  had  before  been  committed  to 
the  clerk  of  the  latter.  Stevenson  v.  O'Hara, 
27  Ala.  362  [folloioed  in  Lewis  v.  Dubose,  29 
Ala.  219;  Flash  v.  Paul,  29  Ala.  141;  Math- 
ews V.  Sands,  29  Ala.  136]. 

Ratification  of  unauthorized  issue. — A  writ 
will  not  be  quashed  if  rightfully  issued  after 
affidavit  filed  and  recognized  by  the  clerk  as 
a  writ  out  of  his  court,  although  it  was  in 
fact  sealed  and  delivered  to  the  officer  by  the 
attorney  without  actual  knowledge  or  express 
authority  of  the  clerk.  Morrel  v.  Buckley,  20 
N.  J.  L.,  667. 

48.  Cherry  v.  Nelson,  52  N.  C.  141. 
Power  confined  to  clerk. — In  Toby  v.  Bowen, 

3  Ark.  352,  it  was  held  that,  under  the  con- 
stitution, no  writ  issuing  out  of  and  return- 
able to  a  court  of  record  in  that  state  could 
be  issued  by  any  person  or  officer  other  than 
the  clerk  of  such  court,  that  a  justice  could 
not  issue  a  writ  of  attachment  returnable  to 
a  circuit  court,  and  that  a  statute  authoriz- 
ing him  to  do  so  was  void. 

Authority  restricted  to  particular  county. 
—  Under  a  statute  requiring  the  clerk  "  to 
issue  a  writ  of  attachment  to  be  directed  to 
the  sheriff  of  his  county,"  when  certain  pre- 
requisites were  complied  with,  a  counterpart 
writ  running  into  another  county,  issued  by 
a  clerk,  is  without  authority  and  can  give  no 
jurisdiction  of  the  person  or  property  of  the 
defendant.    Smith  v.  Block,  7  Ark.  358. 

49.  Atkinson  v.  James,  96  Ala.  214,  10  So. 
846,  holding  that  under  Ala.  Code,  §§  2929, 
2931,  providing  that  any  civil  action  may  be 
commenced  by  attachment,  and  authorizing  a 
clerk  of  the  circuit  court  to  issue  such  at- 
tachment for  the  collection  of  "  any  moneyed 
demand,"  the  amount  of  which  can  be  cer- 
tainly ascertained,  but  that,  in  actions  to  re- 
cover "  damages  for  a  breach  of  contract  when 
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the  damages  are  not  certain  or  liquidated," 
or  when  "  the  action  sounds  in  damages 
merely,"  only  the  judge  or  chancellor  can  issue 
the  attachment;  in  an  action  to  recover  dam- 
ages for  the  removal  of  cotton  on  which  plain- 
tiff held  a  landlord's  lien  for  rent  and  ad- 
vances, the  clerk  had  authority  to  issue  an 
attachment. 

50.  Minniece  v.  Jeter,  65  Ala.  222 ;  Finn  v. 
Kose,  12  Iowa  565. 

Same  person  acting  as  granting  officer. — A 
writ  of  attachment  is  not  void  because  issued 
by  the  same  person  as  deputy  clerk  of  the 
district  court  who  allowed  the  writ  as  a 
court  commissioner.  The  two  offices  are  not 
incompatible  and  the  one  is  not  subordinate 
to  the  other.  Kenney  v.  Goergen,  36  Minn. 
190,  31  N.  W.  210. 

Deputy  not  under  oath. — An  attachment 
issued  by  a  deputy  clerk  in  the  performance  of 
the  duties  of  the  office  under  appointment  by 
the  clerk  is  not  voidable,  nor  subject  to  be 
abated  on  plea,  because  such  deputy  has  never 
taken  the  official  oath  prescribed  by  law.  His 
official  acts,  like  those  of  any  other  de  facto 
officer,  have  the  same  force  and  efl'ect,  so  far 
as  the  public  and  third  persons  are  concerned, 
as  the  acts  of  an  officer  de  jure.  Joseph  v. 
Cawthorn,  74  Ala.  4ll. 

51.  Wanet  v.  Corbet,  13  Ga.  441;  Armitage 
V.  Rector,  62  Miss.  600. 

One  judge  vested  with  power  of  another. — 
Where  the  statute  vests  the  judge  of  a  particu- 
lar court  with  all  the  powers  of  a  circuit 
court  judge,  "  including  the  authority  to  issue 
writs  of  injunction,  mandamus,  certiorari, 
prohibition,  and  ne  exeat,"  and  a  judge  of 
the  circuit  court  has  authority  to  issue  at- 
tachments, returnable  to  any  county  in  the 
state,  the  judge  of  the  first-mentioned  court 
has  authority  to  issue  an  original  attach- 
ment, returnable  to  any  county  in  the  state. 
Bledsoe  ?;.  Gary,  95  Ala.  70,  10  So.  502. 

Abolition  of  office  which  furnished  measure 
of  power. —  In  New  York  an  act  of  1827  au- 
thorized supreme  court  cojoimissioners  to 
grant  attachments,  and  a  subsequent  act  of 
1830  declared  justices  of  the  superior  court 
to  be  ex  officio  supreme  court  commissioners. 
In  May,  1847,  a  statute  was  enacted  provid- 
ing that  justices  of  the  superior  court,  whose 
election  was  therein  provided  for,  should  have 
the  same  powers  as  the  justices  of  that  court 
then  had,  and  in  July  of  the  same  year  the 
office  of  the  supreme  court  commissioner  was 
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matter  that  tlie  officer  issuing  it  would  not  liave  jurisdiction  in  his  judicial 
character  of  the  subject-matter  of  the  cause  but  the  power  can  be  exercised 
only  in  the  cases  expressly  provided  and  under  such  circumstances  as  are  expressly 
prescribed.^^ 

5.  Order  For  Attachment  —  a.  Necessity.  The  statute  often  contemplates  or 
requires  an  application  and  an  order  of  allowance  by  a  judge,  the  latter  being  of 
a  judicial  character/^  as  where  the  officer  is  required  to  weigh  and  deter- 

mine the  sufficiency  of  the  proof,  and  in  such  cases  the  clerk  of  the  court  cannot 
in  the  first  instance  allow  the  writ.    There  must  be  an  order  granting  it.^^ 


abolished.  It  was  held  that,  when  the  act 
of  May,  1847,  was  passed,  justices  of  the 
superior  court  had  power  to  grant  an  attach- 
ment by  reason  of  their  being  ex  officio  com- 
missioners, and  that  this  power  was  not  de- 
stroyed by  the  subsequent  act  in  the  same 
year  abolishing  the  office  of  supreme  court 
commissioners.  Renard  v.  Hargous,  2  Duer 
(N.  Y.)  540. 

53.  Matter  of  Fitch,  2  Wend.  (N.  Y.)  298; 
Galbraith  v.  McFarland,  3  Coldw.  (Tenn.) 
267,  91  Am.  Dec.  281. 

53.  Power  to  issue  writ  and  jurisdiction  to 
hear  cause  distinguished. —  Where  a  notary 
public  is  invested  with  the  jurisdiction  of  a 
justice  of  the  peace,  he  has  authority  to  issue 
an  attachment,  returnable  before  himself,  for 
the  collection  of  a  demand  within  a  justice's 
jurisdiction.  See  supra,  VII,  B,  4,  note  6. 
But  he  cannot  issue  writs  of  attachment  re- 
turnable into  the  circuit  court,  because  such 
power  is  a  special  statutory  one  conferred 
upon  the  justice  and  is  not  included  under  the 
term  "  jurisdiction,"  which  means  the  power 
to  hear  and  determine  causes.  Jackson  v. 
Bain,  74  Ala.  328;  Nordlinger  v.  Gordon,  72 
Ala.  239;  Vann  v.  Adams,  71  Ala.  475. 

Confined  to  county. —  Where  a  court  is  con- 
fined to  the  issue  of  an  attachment  in  the 
county  of  its  jurisdiction,  it  has  no  power 
to  issue  an  attachment  to  the  sheriff  of  an- 
other county.  Neely  v.  McGrandle,  4  N.  Y. 
Civ.  Proc.  327.  The  general  grant  of  author- 
ity to  issue  the  writ  is  not  construed  to  en- 
large the  circle  of  the  jurisdiction  of  the 
officers  upon  whom  the  power  is  conferred. 
Caldwell  v.  Meador,  4  Ala.  755. 

Presumption. —  Under  the  code  provision  in 
Nebraska  for  granting  an  attachment  by  the 
judge  of  the  court  in  which  the  action  is 
brought,  it  is  held  that  if  the  probate  judge 
of  the  county  grants  an  attachment  on  a  debt 
not  due,  and  signs  the  order  officially,  it  will 
be  presumed  that  he  is  judge,  of  the  county 
where  the  order  was  made  and  that  the  judge 
of  the  district  court  was  absent  from  said 
county.  Reed  V.  Bagley,  24  Nebr.  332,  38 
N.  W.  827: 

54.  Webb  v.  Bailey,  54  N.  Y.  164  (holding 
that  the  authority  of  a  county  judge  under 
the  statute  to  issue  an  attachment  was  not 
restricted  to  cases  in  the  supreme  court  to  be 
tried  in  his  county)  ;  Farquhar  v.  Wisconsin 
Condouscd  Milk  Co.,  30  Misc.  (N.  Y.)  270, 
02  N.  Y.  Suppl.  305  (holding  that  since  N.  Y. 
Code  Civ.  Proc.  §  769,  providing  that  a  mo- 
tion on  notice  cannot  be  made  in  the  first 


department  (New  York  county)  in  an  action 
triable  elsewhere,  does  not  apply  to  an  ex 
parte  proceeding,  an  ex  parte  attachment 
might  properly  be  obtained  in  New  York 
county  in  an  action  triable  in  Richmond 
county ) . 

Warrant  of  justice. —  In  Maryland,  under 
the  act  of  1795,  c.  56,  a  justice  of  the  peace^ 
had  authority  to  issue  his  warrant  to  the^ 
clerk  of  the  county  court  to  issue  an  attach-- 
ment  but  could  not  issue  such  warrant  to  the^ 
clerk  of  the  general  court.  Smith  V.  Green- 
leaf,  4  Harr.  &  M.  (Md.)  162.  But  under 
Md.  Code,  art.  9^  §  24,  on  the  issue  of  an 
attachment,  after  several  returns  of  non  est 
on  successive  summons,  the  order  of  the  judge 
takes  the  place  of  and  renders  the  magistrate's 
warrant  unnecessary.  Dirickson  v.  Showell, 
79  Md.  49,  28  Atl.  896  {citing  Randle  v.  Mel- 
len,  67  Md.  181,  8  Atl.  573]. 

55.  A  lahama. —  McKenzie  v.  Bentley,  30 
Ala.  139, 

Georgia. —  Thompson  v.  Davison,  107  Ga. 
238,  33  S.  E.  47 ;  Bates  v.  Shelton,  99  Ga.  164, 
25  S.  E.  16. 

Kentucky. —  Kleine  v.  Nie,  88  Ky.  542,  11 
Ky.  L.  Rep.  583,  11  S.  W.  590;  McChord  v. 
Barker,  8  Ky.  L.  Rep.  790. 

Michigan. —  Howell  v.  Dickerman,  88  Mich. 
369,  50  S.  W.  308,  holding  that  where  the 
statute  requires  the  order  of  the  judge  to  be 
entered  on  the  affidavit,  an  indorsement  on 
the  writ  itself,  which  appeared  to  have  been 
attached  to  the  affidavit  when  it  was  pre- 
sented to  the  jud'ge,  would  not  be  sufficient. 

Minnesota. —  Jacoby  v.  Drew,  1 1  Minn.  408 ; 
Merritt  v.  St.  Paul,  11  Minn.  223;  Guerin  v. 
Hunt,  8  Minn.  477;  Zimmerman  r.  Lamb,  7 
Minn.  421;  Morrison  v.  Lovejoy,  6  Minn.  183. 

'Nebraska. —  Philpott  v.  Newman,  11  Nebr. 
299,  9  N.  W.  94;  Seidentopf  v.  Annabil,  6 
Nebr.  524. 

Tennessee. —  Where  the  statute  provides 
that  upon  the  filing  of  a  bill  in  particular 
cases  writs  of  attachment  may  be  granted  on 
complainant's  giving  bond  and  security  in 
such  sums  as  the  chancellor  or  judge  may 
order,  etc.,  the  clerk  has  no  authority  to  issue 
the  writ  without  such  order.  Dillin  v. 
O'Donnell,  4  Baxt.  (Tenn.)  213;  August  v. 
Seeskind,  6  Coldw.  (Tenn.)  166. 

Wyoming. —  Grain  v.  Bode,  5  Wyo.  255,  39 
Pac.  747. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  392. 

Particular  action. — The  allowance  of  a 
judge  is  not  required  in  an  action  for  deceit, 
under  an  Ohio  statute  requiring  such  allow- 
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Sometimes,  however,  the  judge  himself  would  seem  to  issue,  as  well  as  grant,  the 
writ,  in  which  event  he  need  not  spread  on  his  docket  the  order  allowing  it.^^  On 
the  other  hand,  the  statute  sometimes  reposes  in  the  clerk  the  authority  to  make 
an  order  of  attachment,  which  is  said  to  be  a  ^^^as^'- judicial  act  on  his  part,^^  but 
it  has  been  held  under  such  statutes  that  the  clerk  may  issue  the  writ  directly, 
without  first  granting  an  order  upon  himself  for  its  issue.^^ 

b.  Sufflcieney.  The  order  for  an  attachment  should  be  in  writing,^^  but  it 
may,  in  some  states,  be  informal  and  in  general  terms.^^ 

6.  Nature  of  Duty  to  Issue.  When  the  evidence  which  entitles  one  to  an 
attachment  is  presented  to  the  proper  officer,  he  is  not  concerned  with  the  validity 
or  justice  of  the  cause  of  action  but  should  issue  the  writ  w^itliout  reference  to 
such  an  inquiry.^^    If  there  are  several  applications  it  is  the  duty  of  the  officer 


Anee  when  the  action  is  on  a  claim  not  due. 
Perry  v.  Sharpe,  8  Fed.  15. 

New  order  after  amendment. —  Where  an 
•■amended  petition  is  filed  to  correct  an  error 
in  defendant's  name  in  the  original  petition, 
:and  there  are  a  new  bond  and  affidavit,  but  no 
new  order  authorizing  the  writ,  the  attach- 
ment is  null.    Purdee  v.  Cocke,  18  La.  482. 

Amendment  of  justice's  warrant. — The  cir- 
-cuit  court  has  no  power  to  amend  a  warrant 
^addressed  to  the  clerk  of  the  circuit  court 
'directing  him  to  issue  a  writ  of  attachment. 
Halley  v.  Jackson,  4*=  Md.  254. 

Clerk  may  issue  under  order  of  judge. — 
If  the  writ  is  granted  by  the  judge  in  a  case 
requiring  such  allowance,  the  issue  of  the 
writ  may  be  by  the  clerk  under  the  order  as 
the  clerical  servant  of  the  judge.  Bates  v. 
Shelton,  99  Ga.  164,  25  S.  E.  16  Vciting  Loeb 
V.  Smith,  78  Ga.  504,  3  S.  E.  458]. 

56.  Winchell  v.  McKinzie,  35  Nebr.  813,  53 
W.  975. 

Judicial  officer. — A  statutory  provision  au- 
thorizing a  chancellor  to  issue  a  writ  of  at- 
tachment is  not  in  conflict  with  the  statutory 
requirement  that  writs  shall  bear  teste  and 
^  signed  by  the  respective  clerks  (Lyle  v. 
ILongley,  6  Baxt.  (Tenn.)  286),  and,  indeed, 
(before  this  case,  it  was  held,  in  Morris  v. 
;Davis,  4  Sneed  (Tenn.)  452,  that  an  attach- 
anent  issued  by  the  clerk  of  the  circuit  court 
In  an  action  of  tort  upon  the  fiat  of  a  judge 
was  void,  because  under  the  statute  attach- 
ment in  such  cases  was  required  to  be  issued 
iby  judges  and  justices  of  the  peace,,  and  the 
power  had  not  at  that  time  been  conferred 
^pon  clerks  of  the  courts. 

57.  Tessier  v.  Crowley,  16  Nebr.  369,  20 
N".  W.  264. 

58.  Baker  v.  Ayers,  58  Ark.  524,  25  S.  W. 
:834;  Ouerbacker  i;.  Claflin,  96  Ky.  235,  16 
Ky.  L.  Rep.  436,  28  S.  W.  506  Voverruling 
Olaser  v.  Franks,  16  Ky.  L.  Bep.  25]  ;  Peo- 
ple's Sav.  Bank,  etc.,  Co.  v.  Batchelder  Egg 
Case  Co.,  51  Fed.  130,  4  U.  S.  App.  603,  2 
C  C.  A.  126  (construing  Arkansas  statute). 
But  under  a  statute  in  Alabama,  authorizing 
"the  issue  of  writs  of  attachment  on  legal  de- 
mands in  certain  cases  out  of  chancery,  and 
providing  that  chancellors,  circuit' judges,  and 
registrars  of  the  court  in  which  the  bill  is 
filed  may  make  all  necessary  orders  for  the 
issuing  of  such  writs,  it  was  held  that,  con- 
«2eding  the  authority  of  the  registrar  to  be 
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equal  to  that  of  the  chancellor  or  the  circuit 
judge  to  make  such  order,  yet  the  making  of 
the  order  by  the  registrar  or  a  chancellor  or 
circuit  judge  was  a  prerequisite  to  the  issue 
of  the  attachment,  and  that,  if  it  should  be 
issued  by  the  registrar  without  such  order,  it 
would  be  a  nullity.  McKenzie  v.  Bentley,  30 
Ala.  139. 

59.  Loeb  v.  Smith,  78  Ga.  504,  3  S.  E.  458, 
holding  that  under  Ga.  Code,  §  3207,  if  the 
order  is  not  in  writing  the  affidavit  or  testi- 
mony upon  which  the  attachment  is  granted 
is  traversable,  may  be  attacked  by  motion 
to  dismiss  or  demurrer,  and  may  ,  be  col- 
laterally impeached. 

60.  Howard  v.  Jenkins,  5  Lea  (Tenn.)  176, 
holding  that  the  order  need  not  contain  all  the 
recitals  prescribed  for  a  notice  by  publication. 

Designation  of  amount. — An  order  for  at- 
tachment directing  it  to  issue  for  the  amount 
claimed  in  the  petition  is  sufficient  without 
specifying  such  amount.  Kleine  v.  Nie,  88 
Ky.  542,  11  Ky.  L.  Eep.  583,  11  S.  W. 
590. 

Seal,  teste,  signature. — An  order  of  a  clerk 
granting  a  writ  of  attachment  need  not  be 
under  the  seal  of  the  court  (Seeligson  i;.  Big- 
maiden,  37  La.  Ann.  722),  and  so  the  failure 
of  a  judge  granting  an  order  to  attach  thereto 
the  seal  of  the  court  does  not  render  the  order 
void  (Winchell  v.  McKinzie,  35  Nebr.  813,  53 
N.  W.  975).  In  New  York  it  was  held  that 
under  the  code  a  formal  teste,  the  signature 
of  the  clerk,  and  the  seal  are  not  necessary  to 
a  warrant  of  attachment,  which  is  simply  the 
written  order  of  the  judge  that  the  case  is 
one  in  which  an  attachment  should  issue,  but 
that  the  signature  of  plaintiff's  attorney  to 
the  warrant  should  be  required.  Genin  v. 
Tompkins,  12  Barb.  (N.  Y.)  265. 

Surplusage  in  warrant. —  Words  in  the  ad- 
dress of  a  warrant  for  an  attachment  which 
are  not  necessary  may  be  stricken  out  as  sur- 
plusage, as  where  the  warrant  was  addressed 
"  to  the  clerk  of  Baltimore  county  court "  and 
"Mr.  Norwood,"  the  clerk  of  the  court  of 
common  pleas  was  directed  to  issue  the  writ, 
there  being  a  court  of  common  pleas  but  no 
Baltimore  county  court.  McCoy  v.  Boyle,  10 
Md.  391. 

61.  Alexander  v.  Brown,  2  Disn.  (Ohio) 
395. 

The  officer  has  no  discretion  when  the  affi- 
davit which  the  statute  prescribes  is  pre- 
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to  issue  the  writs  in  the  order  in  which  the  apphcations  upon  proper  papers  are 
presented  to  him.^^  Where  the  moving  papers .  fairly  call  for  the  exercise  of 
judgment  on  the  part  of  the  officer  who  is  to  grant  the  writ,  the  proceeding  will 
not  be  void  for  want  of  jurisdiction,  although  the  officer  err  in  his  judgment  upon 
the  weight  of  the  evidence.*^^ 

7.  Disqualification  of  Officer.  The  clerk  usually  acts  ministerially  in  the  issue 
of  a  writ  of  attachment,  and  therefore  in  such  a  case  he  may  issue  that  writ  in  an 
action  on  his  own  behalf  ;  ^  but  an  officer  granting  an  attachment  should  not 
stand  in  any  relation  of  interest  to  the  party  applying,^^  and  where  the  statute 
prohibits  any  judicial  officer  from  acting  in  a  cause  in  which  he  is  pecuniarily 
interested,  or  where  he  has  been  the  counsel  for  either  party,  such  an  officer,  wha 
has  authority  to  issue  writs  of  attachment,  cannot  exercise  such  authority  contrary 
to  the  provisions  of  this  statute.*''' 

D.  Affidavits — l.  Nature  and  Object.  The  affidavit  is  a  jurisdictional 
instrument  which  is  the  base  or  foundation  of  the  proceeding,''^  but  is  no  part 
of  tlie  action  where  the  attachment  is  a  mere  ancillary  remedy.^^  It  is  not  a 
pleading,  to  be  construed  by  the  rules  applicable  thereto,  nor  in  some  states  is  the 
same  particularity  of  statement  required. It  should,  however,  be  reasonably 


sented,  but  he  must  then  issue  the  writ.  May- 
hew  u  Dudley,  1  Pinn.  (Wis.)  95. 

62.  Lick  V.  Madden,  25  Cal.  202,  holding 
that  it  makes  no  difference  that  the  officer's 
fees  are  not  paid  or  tendered  in  advance,  un- 
less he  refuses  to  proceed  without  such  pay- 
ment. 

63.  Haslett  v.  Rodgers,  107  Ga.  239,  33 
S.  E.  44;  Matter  of  Faulkner,  4  Hill  (N.  Y.) 
598. 

64.  Evans  v.  Etheridge,  96  N.  C.  42,  1  S.  E. 
633. 

Sheriff  forbidden  to  fill  up  process. —  In 

Massachusetts  a  statute  prohibited  sheriffs 
from  making  or  filling  up  any  process  and 
provided  that  all  such  acts  done  by  them 
should  be  void,  and  it  was  held  that  an  at- 
tachment and  levy  on  land  was  defeated  as  to 
persons  not  parties  to  the  action  who  claimed 
by  an  intermediate  conveyance  by  the  owner, 
where  the  original  writ  v/as  drawn  and  issued 
by  the  deputy  sheriff  Avho  served  it.  Smith  v. 
Saxton,  6  Pick.  (Mass.)  483. 

65.  It  is  not  proper  for  plaintiff's  attorney, 
acting  as  supreme  court  commissioner,  to  al- 
low the  writ  to  issue.  Hurd  v.  Jarvis,  1  Pinn. 
(Wis.)  475. 

Judge  related  to  officer  of  corporation.— 
That  the  judge  who  granted  an  attachment 
was  a  brother-in-law  of  the  president  of- plain- 
tiff, a  corporation,  will  not  disqualify  him 
nor  affect  the  validity  of  the  attachment. 
Lansingburgh  Bank  v.  McKie,  7  How.  Pr. 
(N.  Y.)  360. 

.  '66.  King  V.  Thompson,  59  Ga.  380  (where 
the  judge  who  issued  the  writ  in  a  case  in 
which  a  corporation  was  interested  was  a 
director  and  stockholder  in  the  corporation, 
and  he  was  held  to  be  incompetent)  ;  Wil- 
kowski  V.  Halle,  37  Ga.  678,  95  Am.  Dec. 
374  (holding  that  under  such  a  statutory 
provision  an  attorney  who  Avas  a  notary  pub- 
lic was  a  judicial  officer  and  had  no  authority 
to  issue  an  attachment  for  his  client  in  a 
case  in  which  the  attorney  appeared  as  such 
for  the  client).    But  the  mere  fact  that  a 


notary  public  was  an  employee  of  a  bank  in 
which  a  member  of  the  firm  desiring  an  at- 
tachment was  also  an  employee  and  stock- 
holder was  held  not  to  create  such  relation, 
between  the  two  as  made  it  improper  for  the 
notary  to  issue  the  writ.  Georgia  Ice  Co. 
Porter,  70  Ga.  637. 

67.  Illinois. —  Eddy  v.  Brady,  16  111.  306. 
Indiana. — Powers  v.  Hurst,  3  Blackf .  (Ind.) 

229. 

Maryland. —  Halley  v.  Jackson,  48  Md. 
254. 

Mississippi. —  Wallis  v.  Wallace,  6  How. 
(Miss.)  254. 

South  Carolina. —  Wando  Phosphate  Co.  i\ 
Rosenberg,  31  S.  C.  301,  9  S.  E.  969;  Ivy 
Caston,  21  S.  C.  583. 

South  Dakota. —  Finch  v.  Armstrong,  9 
S.  D.  255,  68  N.  W.  740 ;  Deering  v.  Warren, 
1  S.  D.  35,  44  N.  W.  1068. 

Tennessee. —  Maples  v.  Tunis,  11  Humphr. 
(Tenn.)  108,  53  Am.  Dec.  779. 

West  Virginia. —  Hudkins  v.  Haskins,  22 
W.  Va.  645. 

Wisconsin. —  Hubbard  v.  Haley,  96  W~is. 
578,  71  N.  W.  1036. 

General  nature  of  affidavits  see  Affida- 
vits, 2  Cyc,  4. 

68.  Fox  V.  Mackenzie,  1  N.  D.  298,  47 
N.  W.  386. 

69.  O'Connor  v.  Roark,  108  Cal.  173,  41 
Pac.  465;  State  Bank  r.  Boyd,  86  Cal.  388, 
25  Pac.  20;  Boston  v.  Wright,  3  Kan.  220; 
Citizens'  Bank  V.  Corkings,"  10  S.  D.  98,  72 
N.  W.  99  [rcvcrsiiiQ  9  D.  614,  70  N.  W. 
1059,  62  Am.  St.  Rep.  8911. 

Jn  Colorado  the  affidavit  stands  as  a  plead- 
ing, not  alone  in  cases  coiumoncod  originally 
by  attachment,  but  whore  sued  out  in  aid  of 
an  attaclinient,  in  which  case  it  answers  to 
the  complaint  in  that  proceeding;  and  hence 
is  so  far  a  pleading  that  it  is  properly 
brouglit  up  by  the  record  on  appeal,  without 
being  included  in  the  statement  required  by 
the  code.  Goss  v.  Boulder  Countv,  4  Colo. 
468. 
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specific,'^^  as  it  is  intended  to  be  a  safeguard  against  abuse  of  the  right  of  attach- 
ment, and  a  protection  to  the  debtor  against  the  wrongful  employment  of  that 
remedy  and  it  should  be  so  direct  and  imequivocal  that  perjury  can  be  assigned 
for  swearing  to  it  falsely ."^^ 

2.  Necessity  —  a.  In  General  —  (i)  Rule  Stated.  In  some  few  instances  an 
affidavit  is  unnecessary  to  authorize  the  grant  of  an  attachment ;  ''^  but  if  an  affi- 
davit, petition,  or  the  like,  containing  legal  evidence  of  the  facts  required  by  stat- 
ute, is  a  prerequisite  to  the  issue  of^an  attachment,  none  can  lawfully  issue  unless 
such  an  instrument  is  presented  or  filed  J*  , 

(ii)  Yeeified  Pleading  as  Substitute.  In  some  jurisdictions  if  the  peti- 
tion, duly  verified,  alleges  facts  sufficient  to  justify  the  issue  of  the  writ  it  is 


70.  Goodman  v.  Henry,  42  W.  Va.  526,  20 
S.  E.  528,  35  L.  R.  A.  847. 

71.  Smith  V.  Mulhern,  57  Miss.  591; 
Wheeler  v.  Slavens,  13  Sm.  &  M.  (Miss.) 
623;  Wallis  v.  Wallace,  6  How.  (Miss.)  254. 

72.  Louisiana. —  Cross  v.  Richardson,  2 
Mart.  N.  S.  (La.)  323. 

Mississippi. —  Wallis  v.  Wallace,  6  How. 
(Miss.)  254. 

Pennsylvania. —  Hallowell  v.  Tenney  Can- 
ning Co.,  16  Pa.  Super.  Ct.  60. 

Texas. — Whitemore  v.  Wilson,  1  Tex.  Un- 
rep.  Cas.  213. 

Wisco/ism.— Goodyear  Rubber  Co.  v.  Knapp, 
61  Wis.  103,  20  N.  W.  651 ;  Mairet  v.  Mar- 
riner,  34  Wis.  582 ;  Miller  v.  Munson,  34  Wis. 
5-79,  17  Am.  Rep.  461  (wnere  this  was  said 
to  be  the  true  test  of  the  sufficiency  of  an  af- 
fidavit couched  in  the  language  of  the  stat- 
ute ) . 

73.  Alabama. — No  affidavit  is  necessary  in 
an  action  by  the  state.  Ex  p.  Macdonald,  76 
Ala.  603. 

Kentucky. —  Under  the  Kentucky  act  of 
1837  an  action  to  subject  the  effects  of  a 
non-resident  debtor  to  the  payment  of  an  in- 
debtedness may  be  maintained  without  an  af- 
fidavit, where  no  order  for  attachment  or 
seizure  is  required  or  obtained.  Kerr  v. 
Smith,  5  B.  Mon.  (Ky.)  552.  And  Ky.  Civ. 
Code,  §§  476,  477,  provides  that  where  a 
judgment  creditor  begins  equitable  proceed- 
ings, after  execution  returned  "  no  property 
found,"  he  may  have  an  attachment  similar 
to  a  general  attachment  without  the  affidavit 
required  in  the  latter  cases.  See  Lewis  v. 
Quinker,  2  Mete.  (Ky.)  284.  But  a  mere 
statement  that  execution  was  issued  and  re- 
turned "  no  property  found "  is  insufficient. 
Maddox  v.  Fox,  8  Bush  (Ky.)  402. 

Pennsylvania. —  No  affidavit  as  required  in 
case  of  a  domestic  attachment  is  necessary 
before  a  foreign  attachment  can  issue,  except 
where  the  arrest  of  the  garnishee  is  sought 
lest  he  carry  off  or  use  the  effects.  Eberly  v. 
Rowland,  1  Pearson  (Pa.)  312. 

South  Carolina. —  A  statute  permitting  the 
issue  of  an  attachment  by  a  magistrate  on  be- 
half of  a  party  who  makes  out  a  proper  case 
by  oath  does  not  require  that  the  affidavit 
shall  be  in  writing.  Goss  v.  Gow;ing,  5  Rich. 
(S.  C.)  477  Ifolloiving  McKenzie  v.  Buchan, 
1  Nott  &  M.  (S.  C.)  205].  See  also  Foster 
V.  Jones,  1  McCord  (S.  C.)  116. 

Texas. — Where  an  officer  makes  a  return  of 
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the  original  citation  that  defendant  cannot 
be  found  in  the  county,  and  a  judicial  at- 
tachment is  issued  on  that  ground,  plaintiff 
need  not  make  an  affidavit  that  defendant  so 
secretes  himself  that  ordinary  process  of  law 
cannot  be  served  on  him.  Walker  v.  Bird- 
well,  21  Tex.  92. 

74.  Alahama. —  Mobile  L.  Ins.  Co.  v. 
Teague,  78  Ala.  147 ;  Smith  v.  Moore,  35  Ala. 
76;  McGown  v.  Sprague,  23  Ala.  524;  Kirk- 
man  V.  Patton,  19  Ala.  32;  Jones  v.  Pope,  6 
Ala.  154. 

Arkansas. — Thompson  v.  Robinson,  34  Ark. 
44. 

Colorado. — Skinner  v.  Beshoar,  2  Colo.  383. 
Indiana. —  Bond  v.   Patterson,    1  Blackf. 
(Ind.)  34. 

Iowa. —  Eads  v.  Pitkin,  3  Greene  (Iowa) 
77. 

Kentucky. — Kerr  v.  Smith,  5  B.  Mon.  (Ky.) 
552.  And  see  Farmers  Nat.  Bank  v.  National 
Bank,  4  Ky.  L.  Rep.  451. 

Michigan. — ^Estlow  v.  Hanna,  75  Mich.  219, 
42  N.  W.  812;  Borland  v.  Kingsbury,  65  Mich. 
59,  31  N.  W.  620;  Greenvault  v.  Farmers', 
etc.,  Bank,  2  Dougl.  (Mich.)  498. 

Minnesota. —  Duxbury  v.  Dahle,  78  Minn, 
427,  81  N.  W.  198,  79  Am.  St.  Rep.  408. 

Mississippi. —  Page  v.  Ford,  2  Sm.  &  M. 
(Miss.)  266;  Tyson  v.  Hamer,  2  How.  (Miss.) 
669.  See  also  Ford  v.  Woodward,  2  Sm.  &  M. 
(Miss.)  260;  Lindner  v.  Aaron,  5  How. 
(Miss.)  581. 

Missouri. —  Burnett  v.  McCluey,  78  Mo. 
676;  Bray  v.  McClury,  55  Mo.  128. 

North  Carolina. — Toms  v.  Warson,  66  N.  C. 
417 ;  State  Bank  v.  Hinton,  12  N.  C.  397. 

OMo.— Endel  v.  Leibrock,  33  Ohio  St.  254. 

Pennsylvania. —  Curwensville  Mfg.  Co.  v. 
Bloom,  10  Pa.  Co.  Ct.  295. 

Tennessee. —  Watt  v.  Carnes,  4  Heisk. 
(Tenn.)  532;  McReynolds  v.  Neal,  8  Humphr. 
(Tenn.)  12. 

Virginia. — Brien  V.  Pittman,  12  Leigh  (Va.) 
379. 

Washington. —  Tacoma  Grocery  Co.  v.  Dra- 
ham,  8  Wash.  268,  36  Pac.  31,  40  Am.  St. 
Rep.  907. 

^¥est  Virginia. —  Miller  v.  White,  46 
W.  Va.  67,  33  S.  E.  332,  76  Am.  St.  Rep.  791. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  204. 

Necessity  of  separate  application. —  The 
affidavit  itself  is  a  sufficient  application  for 
an  order  allowing  an  attachment.  Conse- 
quently merely  filing  it  is  enough.  Winchell 
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not  necessary  that  the  facts  therein  stated  should  be  set  forth  in  a  separate 
aftidavitJ^ 

b.  New  OP  Additional  Affidavits.  In  many  cases  new  or  additional  affidavits 
are  not  required,'^^  as  when  writs  are  issued  to  different  counties,'''  or  a  second 
attachment  is  rendered  necessary  because  of  failure  to  serve  the  summons  within 
a  prescribed  time  after  the  first  was  granted,''^  or  after  it  has  been  vacated,''^  or 
upon  the  revivor  of  an  action  by  the  personal  representative  of  a  plaintiff  who 
died  before  service  of  the  writ.^^  So  where  several  orders  of  attachment  may  be 
issued  at  the  same  time,  or  in  succession,  a  single  affidavit  will  be  sufficient,^^  and 
it  in  no  way  affects  the  validity  of  the  proceedings  that  a  second  unnecessary 
affidavit  was  presented  or  filed. 

3.  Accompanying  Pleadings.  If  it  is  requisite  that  plaintiff  should  file  or 
present  a  complaint  or  declaration,  or  that  it  should  accompany  the  affidavit,  non- 
compliance with  the  statutory  requirement  is  fatal.^^  However,  in  some  jurisdic- 
tions, an  affidavit  containing  the  requisites  of  both  an  affidavit  and  a  complaint 
will  dispense  with  a  separate  complaint,^*  or  the  absence  of  a  complaint  under 
such  circumstances  will  be  regarded  as  a  mere  irregularity  curable  by  amend- 
ment ;  and  no  declaration  or  complaint  need  be  presented  or  filed  in  the  absence 
of  a  requirement  to  that  effect.^*^ 

4.  Who  May  Make  —  a.  In  General.  Generally  plaintiff  may  show  the  facts 
upon  which  he  bases  his  right  to  an  attachment,  by  his  own  affidavit,  or  by  the 
affidavit  of  his  agent,  attorney  in  fact  or  at  law,  or  of  others  having  knowledge  of 
the  facts.^"^    When  made  by  a  party  other  than  plaintiff  authority  to  make  it 


V.  McKinzie,  35  Nebr.  813,  53  N.  W. 
975 

75.  Clark  v.  Miller,  88  Ky.  108,  10  Ky.  L. 
Rep.  691,  10  S.  W.  277;  Burnam  v.  Romans, 
2  Bush  (Ky.)  191;  Franklin  Sav.  Inst.  v. 
Wheeling  M.  M.  Bank,  1  Mete.  (Ky.)  156; 
Scott  V,  Doneghy,  17  B.  Mon.  (Ky.)  321; 
Moses  V.  Rountree,  11  Ky.  L.  Rep.  438;  Gath- 
right  V.  McNeil,  4  Ky.  L.  Rep.  907,  5  Ky. 
L.  Rep.  165;  Ferst  v.  Powers,  58  S.  C.  398, 
36  S.  E.  744;  Peak  v.  Buck,  3  Baxt.  (Tenn.) 
71;  Lewis  v.  Woodfolk,  2  Baxt.  (TeHn.)  25; 
Huffman  v.  Hardeman,  (Tex.  1886)  1  S.  W. 
575;  Watts  v.  Harding,  5  Tex.  386;  White- 
more  V.  Wilson,  1  Tex.  Unrep.  Cas.  213.  See 
also  .  Endel  v.  Leibrock,  33  Ohio  St.  254, 
where  the  court,  without  expressly  deciding 
whether  the  omission  of  a  separate  affidavit 
would  be  supplied  by  the  allegation  of  the 
necessary  facts  in  the  petition,  said  that  if 
it  could  the  petition  must  contain  all  the 
requisites  of  a  valid  affidavit. 

76.  Affidavit  to  obtain  writ  and  order  of 
publication. —  If  the  affidavit  sets  forth  suffi- 
cient facts  to  authorize  the  issue  of  the  writ 
and  an  order  of  publication,  both  the  writ 
and  the  order  may  be  grafted  without  the  fil- 
ing of  another  affidavit.  Avery  \\  Good,  114 
Mo.  290,  21  S.  W.  815;  Bray  v.  Marshall,  75 
Mo.  327. 

When  an  attachment  is  sought  after  the 
commencement  of  the  action  a  separate  pe- 
tition nuist  be  filed,  but  if  sought  at  the  com- 
mencement of  the  suit  either  a  separate  peti- 
tion may  be  filed  or  the  original  petition  in 
the  main  action,  properly  verified,  may  state 
the  grounds  for  attachment,  in  which  case 
no  other  petition  is  necessary.  Van  Winkle 
X).  Stevens,  9  Iowa  204  (holding  that  no  ad- 
ditional petition  need  be  liled.  although  the 
attachment  be  not  issued  until  several  days 


after  the  filing  of  the  original)  ;  Shapleigh 
V.  Root,  6  Iowa  524. 

77.  Simpson  v.  East,  124  Ala.  293,  27  So. 
436. 

78.  Mojarrieta  v.  Saenz,  80  N.  Y.  547,  58 
How.  Pr.  (N.  Y.)  505. 

79.  Acker  v.  Jackson,  3  How.  Pr.  N.  S. 
(N.  Y.)  160. 

80.  Rhenbottom  v.  Sadler,  19  Ark.  491, 
where  the  declaration,  affidavit,  and  bond 
were  filed  before  plaintiff's  decease,  and  an 
alias  writ  issued  without  a  new  affidavit. 

81.  Thompson  v.  Stetson,  15  Nebr.  112,  17 
N.  W.  368. 

82.  Wharton  v.  Conger,  9  Sm.  &  M.  (Miss.) 
510. 

83.  Jones  v.  Howard,  42  Ala.  483;  Beck 
i\  Irby,  36  Miss.  188. 

84.  Sannoner  v.  Jacobson,  47  Ark.  31,  14 
S.  W.  458 ;  Kurtz  r.  Dunn,  36  Ark.  648 ; 
Dunn  V.  Crocker,  22  Ind.  324. 

Sufficiency  of  allegations. —  An  affidavit 
setting  out  evidence  of  the  facts  and  not  spe- 
cifically pleading  them  cannot  be  regarded  as 
a  substitute  for  a  petition.  Garrett  v.  Tay- 
lor, 88  Ga.  467,  14  S.  E.  869. 

85.  Lehman  v.  Lowman,  50  Ark.  444,  8 
S.  W.  187. 

If  affidavit  recites  matters  which  should 
appear  in  complaint  the  omission  of  them 
from  the  pleading  is  a  mere  irregularity.  Ba- 
Icer  V.  Ayers,  58  ^4rk.  524,  25  S.^Y.  834. 

86.  Smith  w  Wilson,  58  Ga.  322 :  Moore  r. 
Hawkins,  6  Dana  (Ky.)  289;  Toms  r.  War- 
son,  (-6  N.  C.  417:  Redwood  r.  Consequa,  2 
Browne  (Pa.)  02. 

87.  Wahama.—  Flake  v.  Day,  22  Ala.  132. 
Indiana. —  Abbott  r.  Zeioler,  9  Ind.  511. 

Compare  Foulks  r.  Falls.  91  Ind.  315,  321. 
Miieie  it  was  said:  "It  is  not  the  duty  of 
attorneys  to  make  affidavits  in  attachment 
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Bliould  appear  expressly     or  by  recitals  showing  the  capacity  in  which  affiant 


proceedings.  Tliey  sometimes  do  so,  but  the 
propriety  of  such  course  has  always  been 
doubted  by  the  profession,  and  in  some  in- 
stances the  right  has  been  questioned.  Such 
a  practice  should  be  discouraged  rather  than 
imposed  as  a  duty." 

/otyof .— Rausch  X).  Moore,  48  Iowa  611,  30 
Am.  Rep.  412  :  Chittenden  v.  Hobbs,  9  Iowa 
417;  Pitkins  v.  Boyd,  4  Greene  (Iowa)  255. 

Kansas. —  Manley  v.  Headley,  10  Kan.  88. 

Kentucky. —  Patton  v.  Harris,  15  B.  Mon. 
(Ky.)  607. 

Louisiana. —  Hardie  v.  Colvin,  43  La.  Ann. 
851,  9  So.  745;  Allen  v.  Champlin,  32  La. 
Ann.  511;  De  Poret  v.  Gusman,  30  La.  Ann. 
930;  Clark  v.  Morse,  16  La.  575.  A  writ 
of  provisional  seizure  cannot  be  supported 
by  an  affidavit  made  by  a  person  not  the 
party  or  an  attorney  in  the  suit.  Fernan- 
dez V.  Miller,  26  La.  Ann.  120.  An  attorney 
of  one  state  has  no  authority  under  a  general 
employment  to  make  an  affidavit  to  procure 
an  attachment  in  another  state.  Wetmore 
V.  Baffin,  5  La.  Ann.  496. 

Maryland. —  Didier  v.  Kerr,  12  Gill  &  J. 
(Md.)  499. 

Alississippi.^Beer  v.  Hooper,  32  Miss.  240; 
Parker  v.  Stovall,  31  Miss.  446. 

Neio  Jersey. — Trenton  Banking  Co.  v.  Hav- 
er stick,  11  N.  J.  L.  171. 

jS/eio  York. —  Hanson  V.  Marcus,  8  N.  Y. 
App.  Div.  318,  40  N.  Y.  Suppl.  951;  Wash- 
burn V.  Carthage  Nat.  Bank,  86  Hun  (N.  Y. ) 
396,  33  N.  Y.  Suppl.  505,  67  N.  Y.  St.  218; 
James  v.  Richardson,  39  Hun  (N.  Y.)  399; 
Edick  V.  Green,  38  Hun  (N.  Y.)  202;  Stewart 
i\  Brown,  16  Barb.  (N.  Y.)  367;  Morgan  v. 
Avery,  7  Barb.  (N.  Y.)  656;  Billwiller  v. 
Marks,  16  N.  Y.  Suppl.  541,  21  N.  Y..  Civ. 
Proc.  162;  'Lampkin  v.  Douglass,  10  Abb.  N. 
Cas.  (N.  Y.)  342,  63  How.  Pr.  (N.  Y.)  47; 
Matter  of  Bliss,  7  Hill  (N.  Y.)  187. 

Pennsylvania. —  Simon  t;.  Johnson,  7  Kulp 
(Pa.)  166;  Long  v.  Goodwin,  5  Pa.  Dist.  335, 
26  Pittsb.  Leg.  J.  N.  S.  (Pa.)  449. 

South  Carolina. —  Grollman  v.  Lipsitz,  43 
S.  C.  329,  21  S.  E.  272. 

South  Dakota. — Deering  v.  Warren,  1  S.  D. 
35,  44  N.  W.  1068. 

Tennessee. —  McElwee  v.  Steelman,  ( Tenn. 
Ch.  1896)  38  S.  W.  275;  Lyons  v.  Mason,  4 
Coldw.  (Tenn.)  525. 

Virginia. —  Benn  v.  Hatcher,  81  Va.  25,  59 
Am.  Rep.  645;  Fisher  v.  March,  26  Gratt. 
(Va.)  765. 

Wisconsin. —  Eureka  Steam  Heating  Co.  v. 
Sloteman,  67  Wis.  118,  30  N.  W.  241. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §§  217, 
221;  and,  generally.  Affidavits,  2  Cyc.  5. 

Action  for  use  of  another. —  In  an  attach- 
ment by  one  party  for  the  use  of  another  the 
affidavit  may  be  made  by  the  usee.  Grand 
Gulf  R.,  etc.,  Co.  v.  Conger,  9  Sm.  &  M. 
(Miss.)  505. 

Affidavit  as  guardian. —  An  affidavit  sworn 
to  by  plaintiff  as  "  guardian "  will  be  re- 
garded as  the  individual  oath  ■  of  the  party 
swearing  thereto.  Wade  v.  Roberts,  53  Ga. 
26. 


An  affidavit  may  be  made  by  two  agents : 

one  swearing  to  the  justice  of  the  demand, 
and  the  other  to  the  ground  for  attachment. 
Lewis  V.  Stewart,  62  Tex.  352.  And  there 
may  be  more  than  one  affidavit  based  on 
difl'erent  grounds.  Miller ,  v.  White,  46 
W.  Va.  67,  33  S.  E.  332,  76  Am.  St.  Rep.  791. 
But  under  the  Texas  statute  the  facts  neces- 
sary to  authorize  the  issue  of  an  attachment 
must  appear  in  one  affidavit,  and  cannot  be 
made  piecemeal  by  the  affidavit  of  different 
parties  to  separate  facts.  Scram  v.  Duggan. 
1  Tex.  App.  Civ.  Cas.  §  1269. 

Interest  of  affiant. —  If  the  common-law 
rules  as  to  evidence  are  in  full  force  an  in- 
terested party  may  not  make  the  affidavit 
(Matter  of  Bliss,  7  Hill  (N.  Y.)  187)  ;  but 
where  persons  making  affidavits  as  to  the  ex- 
istence of  the  grounds  of  attachment  do  not 
appear  to  have  any  interest  in  the  indebted- 
ness the  presumption  is  that  they  are  dis- 
interested (Van  Alstyne  v.  Erwine,  UN.  Y. 
331;  Staples  v.  Fairchild,  3  N.  Y.  41). 

The  affidavit  need  not  state  that  affiant 
is  a  credible  person,  under  a  statute  permit- 
ting the  affidavit  to  be  made  by  any  "  cred- 
ible person,"  as  that  will-  be  presumed  until 
the  contrary  appears.  Ruhl  v.  Rogers,  29 
W.  Va.  779,  2  S.  E.  798. 

The  complaint  on  which  an  attachment  is 
issued  ought  to  be  made  by  the  creditor  him- 
self and  not  by  his  attorney  at  law.  Mantz 
V.  Hendley,  2  Hen.  &  M.  (Va.)  308. 

88.  Illinois. —  American  Cent.  Ins.  Co.  i\ 
Hettler,  46  111.  App.  416. 

Kentucky. — -  Anderson  v.  Sutton,  2  Duv. 
(Ky.)  480. 

Louisiana. —  Wetmore  v.  Daffin,  5  La.  Ann. 
496;  Parham  v.  Murphee,  4  Mart.  N.  S.  (La.) 
355;  Baker  v.  Hunt,  1  Mart.  (La.)  194. 

Missouri. —  Mackev  v.  Hyatt,  42  Mo.  App. 
443. 

ISlew  York. — Biddle  v.  McLoughlin,  17  Misc. 
(N.  Y.)  748,  39  N.  Y.  Suppl.  837. 

Contra,  Simpson  v.  McCarty,  78  Cal.  175, 
20  Pac.  406,  12  Am.  St.  Rep.  37. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  222. 

Defendant  may  demand  proof  of  the  agent's 
authority  to  make  the  affidavit.  Shewell  v. 
Stone,  12  Mart.  (La.)  386. 

When  authority  may  be  questioned. —  The 
authority  of  an  agent  to  sigh  an  affidavit  to 
procure  an  attachment  for  his  principal  can- 
not be  collaterally  questioned  after  judg- 
ment. Augusta  Bank  v.  Jaudon,  9  La.  Ann.  8. 
See  also  Rutledge  v.  Stribling,  26  111.  App. 
353,  holding  that  if  the  omission  of  the  affi- 
davit to  state  that  affiant  is  plaintiff's  agent 
is  a  defect  it  must  be  first  objected  to  in  the 
trial  court. 

The  unauthorized  insertion  by  the  notary,, 
in  the  body  of  the  affidavit,  of  the  existence 
of  a  ground  for  attachment  will  not  cure  an 
affidavit  defective  for  the  omission  to  state 
material  facts  relative  thereto.  Hudkins  v,. 
Haskins,  22  W.  Va.  645. 

Want  of  authority  —  Ratification. —  Where 
one,  as  agent  of  another,  makes  the  affidavit 
without  sufficient  authority,  the  attachment 
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acts,^^  as  well  as  that  it  is  made  on  behalf  of  plaintiff,^^  or  some  reason  should  be 
given  why  the  affidavit  is  not  made  by  plaintiff.^^  It  is  held,  however,  in  many 
cases,  that,  in  the  absence  of  any  implied  necessity  that  affiant's  authority  should 
appear,  a  statement  thereof  is  unnecessary.^^  One  of  several  plaintiffs  is  compe- 
tent to  make  the  affidavit  on  behalf  of  all.^^ 

b.  Plaintiff  Disabled  or  Absent.  In  some  jurisdictions  the  affidavit  may  be 
made  by  plaintiff's  attorney,  when,  because  of  the  former's  disability    or  absence,^^ 


must  be  dissolved,  though  the  agent's  acts 
be  subsequently  ratified  by  the  principal. 
Grove  v.  Harvey,  12  Rob.  (La.)  221. 

89.  Alabama. —  Murray  x.  Cone,  8  Port. 
(Ala.)  250. 

Indiana. —  Fremont  Cultivator  Co.  v.  Ful- 
ton, 103  Ind.  393,  3  N.  E.  135. 

Michigan. —  Adams  v.  Kellogg,  63  Mich. 
105,  29  N.  W.  679. 

Minnesota. —  Smith  v.  Victorin,  54  Minn. 
338,  56  N.  W.  47.. 

Nebraska. —  Tessier  Crowley,  16  Nebr. 
369,  20  N.  W.  264. 

Ohio. —  Winchester  i;.  Pierson,  1  Ohio  Dec. 
(Reprint)  169,  3  West.  L.  J.  131. 

South  Dakota. —  Hardenberg  v.  Roberts,  6 
S.  D.  487,  61  N.  W.  1128. 

Tennessee. —  Baker  v.  Huddleston,  3  Baxt. 
(Tenn.)  1. 

Texas. —  Evans  v.  Lawson,  64  Tex.  199. 

,See  5  Cent.  Dig.  tit.  "Attachment,"  §  222. 

Affidavit  by  an  attorney  at  law  need  not 
state  that-  he  is  plaintiff's  attorney  in  fact. 
Austin  V.  Latham,  19  La.  88. 

Affidavit  by  next  friend. —  Affidavit  alleg- 
ing that  affiant  "  has  commenced  an  action  in 
said  court,  as  next  friend  for  L,  an  infant," 
etc.,  sufficiently  declares  an  agency,  within  a 
statute,  requiring  an  affidavit  for  attachment 
to  be  made  by  plaintiff,  his  agent,  or  attor- 
ney. McDowell  V.  Mms,  9  Ohio  Dec.  (Re- 
print) 624,  15  Cine.  L.  Bui.  359. 

Authority  appearing  from  pleading. — 
Although  the  affidavit  does  not  show  that  it 
was  made  by  any  one  representing  plaintiff 
yet,  if  the  petition  shows  that  affiant  is 
plaintiff''s  attorney,  the  affidavit  is  sufficient. 
Bauer  Grocery  Co.  v.  Smith,  61  Mo.  App.  665, 
1  Mo.  App.  Rep.  439. 

Setting  out  capacity. —  Under  a  require- 
ment that  the  affidavits  shall  be  made  by 
plaintiff,  his  agent,  or  attorney,  it  need  not 
shovz  by  which  one  of  such  persons  it  is  made. 
Sutliff  V.  Chenango  Bank,  2  Ohio  Dec.  (Re- 
print) 52,  1  West.  L.  Month.  214. 

90.  Borland  v.  Kingsbury,  65  Mich.  59,  31 
N.  W.  620. 

It  must  appear  on  the  face  of  the  affidavit 
that  it  is  made  on  behalf  of  the  plaintiff. 
Miiguiro  V.  Bolen,  94  Wis.  48,  68  N.  W.  408; 
MJlIrr  r.  Chicago,  etc.,  R.  Co.,  58  Wis.  310, 
17  N.  VV.  130  [folloiving  Wiley  v.  Aultman, 
53  Wis.  560,  11  N.  W.  32].  Contra,  Mandel 
V.  Peet,  18  Ark.  236;  Simpson  v.  McCarty, 
78  Cal.  175,  20  Pac.  406,  12  Am.  St.  Rep. 
37. 

Affidavit  by  attorney  of  record. —  An  affi- 
davit for  an  attachment  made  by  the  same 
])erson  wlio  si^ns  the  petition  as  plaintift"'s 
attornoy  is  siiilicient,  though  it  does  not  state 
that  it  was  made  for  plaintiff".    Johnson  v. 


Gilkeson,  81  Mo.  55;  Gilkeson  v.  Knight,  71 
Mo.  403. 

Presumption. —  Where  affiant  states  that 
he  makes  the  affidavit  as  the  attorney  of 
plaintiff  the  legal  inference  is  that  he  made 
it  on  behalf  of  the  latter.  Stringer  v.  Dean, 
61  Mich.  196,  27  N.  W.  886. 

91.  Phelps  V.  Wetherby,  3  Ohio  Dee.  (Re- 
print) 205,  4  Wkly.  L.  Gaz.  385. 

Excusing  plaintiffs'  non-action. —  In  Ohio 
an  affidavit  by  plaintiff's  attorney  need  not 
show  why  plaintiff  did  not  make  it.  White  v. 
Stanley,  29  Ohio  St.  423.  But  under  'N.  Y. 
Code  Civ.  Proc.  §  636,  the  affidavit  may  be 
made  by  an  agent  or  other  person  than  plain- 
tiff only  when  some  excuse  is  given  for  not 
producing  the  affidavit  of  plaintiff.  Rav- 
mond  V.  Ganss,  18  N.  Y.  Suppl.  609,  45  N.  Y. 
St.  826;  Gribbon  v.  Ganss,  18  N.  Y.  Suppl. 
608,  45  N.  Y.  St.  825. 

92.  California. —  Simpson  v.  McCarty,  78 
Cal.  175,  20  Pac.  406,  12  Am.  St.  Rep.  37. 

Louisiana. —  Schneider  v.  Vercker,  11  La. 
Ann.  274;  Austin  v.  Latham,  19  La.  88. 

Maryland. —  Stockbridge  v.  Fahnestock,  87 
Md.  127,  39  Atl.  95. 

Missouri. — Godman  v.  Gordon,  61  Mo.  App. 
685. 

Nebraska. — 'Reed  v.  Bagiey,  24  Nebr.  332, 
38  N.  W.  827. 

New  Mexico. —  Robinson  v.  Hesser,  4  N.  M. 
144,  13  Pac.  204. 

Wisconsin. —  Anderson  v.  Wehe,  58  Wis. 
615,  17  N.  W.  426  [overruling  ^sm^j  v.  Ault- 
man, 53  Wis.  560,  11  N.  W.  32]. 

93.  Acker  v.  Jackson,  3  How.  Pr.  N.  S. 
(N.  Y.)  160;  Birch  v.  Butler,  1  Cranch  C.  C. 
(U.  S.)  319,  3  Fed.  Cas.  No.  1,425. 

94.  Schneider  v.  Vercker,  11  La.  Ann.  274, 
plaintiff  disabled  by  sickness. 

95.  Franklin  Sav.  Inst.  v.  Wheeling  M.  M. 
Bank,  1  Mete.  (Ky. )  156;  Fuqua  v.  Farmers', 
etc.,  Nat.  Bank,  18  Ky.  L.  Rep.  101,  35  S.  W^ 
545;  Murphy  v.  Jack,  76  Hun  (N.  Y.)  356, 
27  N.  Y.  Suppl.  802,  58  N.  Y.  St.  481  {af- 
firmed in  142  N.  Y.  215,  36  N.  E.  882,  58 
N.  Y.  St.  458,  40  Am.  St.  Rep.  590]. 

Attachment  void  if  plaintiff  not  absent. — 
An  attachment  issued  u]>on  the  allidavit  of 
an  attorney  when  one  of  llic  ])lainlill"s  was 
in  the  county  is  void,  fhcniuli  the  attorney 
believed  that  all  tlio  iilaintills  were  absent 
from  the  county  aiul  so  staled  in  his  affi- 
davit. Harbour-Pitt  Slioo  Co.  r.  Dixon.  22 
Ky.  L.  Rep.  1169,  60  S.  186. 

Ratification  of  unauthorized  affidavit. — 
The  Kentucky  code  contemphites  that  the  af- 
fidavit shall  be  made  by  an  attorney  who  is 
such  at  the  time  the  affidavit  is  filed;  and 
where  suit  is  begun  and  the  affidavit  made 
by  an  unauthorized  attorney,  a  subsequent 
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which  absence  is  usually  required  to  be  shown  bj  affiant/^  he  cannot  make  it  him- 
self. 

e.  On  Behalf  of  Copartnership.  When  the  attachment  is  sought  on  behalf  of 
a  firm,  any  member  thereof  may  make  the  required  affidavit.^'^ 

d.  On  Behalf  of  Corporation.  Affidavits  for  attachment  may  be  made  on 
behalf  of  a  corporation  by  its  agent,  attorney,  or  any  of  its  duly  authorized 
officers.''^-- 

5.  Who  May  Take  —  a.  In  Gener^al.  If  the  statute  does  not  prescribe  the 
officer  before  whom  the  affidavit  shall  be  sworn  it  may  be  taken  before  any  offi- 
cer acting  within  his  jurisdiction  and  invested  with  the  power  to  administer 
oaths      -      -  • 


but  if  the  statute  expressly  provides  before  whom  it  is  to  be  verified  it 


ratification  by  plaintiff  of  all  that  had  been 
done  in  the  case  is  insufficient  to  sustain  the 
writ  on  a  motion  to  quash.  Johnson  v.  John- 
son, 31  Fed.  700. 

96.  Pool  f.  Webster,  3  Mete.  (Ky.)  278  j 
Westcott  V.  Sharp,  50  N.  J.  L.  392,  13  Atl. 
.243. 

Failure  to  allege  plaintiff's  absence  will 
render  the  affidavit  irregular,  but  not  void 
(Westcott  V.  Sharp,  50  N.  J.  L.  392,  13  Atl. 
243 ) ,  but  if  the  accompanying  petition  suf- 
ficiently shows  the  absence,  the  affidavit  will 
be  held  sufficient  (Clark  v.  Miller,  88  Ky. 
108,  10  Ky.  L.  Rep.  691,  10  S.  W.  277;  Far- 
ley v.  Farior,  6  La.  Ann.  725). 

Affidavit  on  behalf  of  corporation. —  In 
Kentucky  when  an  affidavit  is  made  by  an 
attorney  on  behalf  of  a  corporation,  it  must 
show  the  attorney's  authority  and  that  the 
officer  of  the  company,  who  would  be  required 
to  verify  it,  was  at  the  time  absent,  or  a  non- 
resident of  the  county.  Northern  Lake  Ice 
Co.  V.  Orr,  102  Ky.  586,  19  Ky.  L.  Rep.  1634 
44  S.  W.  216.    But  see  mfm,  VII,  D,  4,  d. 

97.  Indiana. —  Fellows  v.  Miller,  8  Blackf. 
(Ind.)  231. 

Louisiana. —  Barriere  v.  McBean,  12  La. 
Ann.  493. 

Mississippi. —  Bosbyshell  v.  Emanuel,  12 
Sm.  &  M.  (Miss.)  63. 

Tennessee. —  Moody  v.  Alter,  12  Heisk. 
(Tenn.)  142. 

United  States. —  Drake  v.  Cleveland,  3 
Cranch  C.  C.  (U.  S.)  3,  7  Fed.  Cas.  No.  4,059, 
construing  Maryland  statute. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  218. 

Affidavit  in  firm-naine. — An  affidavit  signed 
in  the  firm-name  is  insufficient,  for  the  rea- 
son that  it  cannot  be  regarded  as  the  oath  of 
the  individual  members  of  the  firm,  or  of 
either  of  them,  and  it  would  be  impossible  to 
convict  either  of  them  for  perjury  upon  the 
affidavit  alone.  Norman  v.  Horn,  36  Mo.  App. 
419. 

Surplusage. —  An  affidavit  which  on  its 
face  purports  to  have  been  made  by  one  part- 
ner is  not  vitiated  by  the  fact  that  in  affixing 
his  name  to  it  he  adds  the  name  of  his  co- 
partner. Moody  V.  Alter,  12  Heisk.  (Tenn.) 
142. 

98.  Alabama. —  Faver  v.  State  Bank,  10 
Ala.  616. 

Kentucky. —  Kentucky  Jeans  Clothing  Co. 
V.  Bohn,  104  Ky.  387,  20  Ky.  L.  Rep.  612, 
47  S.  W.  250 ;  Northern  Lake  Ice  Co.  v.  Orr, 
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102  Ky.  586,  19  Ky.  L.  Rep.  1634,  44  S.  W. 
216.    But  see  supra,  VII,  D,  4,  b,  note  96. 

Nebraska. —  Moline,  etc.,  Co.  v.  Curtis,  38 
Nebr.  520,  57  N.  W.  161. 

New  Jersey. — Trenton  Banking  Co.  V.  Hav- 
erstick,  11  N.  J.  L.  171. 

Texas, —  C.  B.  Carter  Lumber  Co.  v.  De 
Grazier,  3  Tex.  App.  Civ.  Cas.  §  176. 

Sufficiency. —  A  paper  reciting  that  plain- 
tiff (a  corporation)  being  sworn,  deposes, 
etc.,  and  signed  in  the  name  of  the  corpora- 
tion by  a  person  who  describes  himself  as 
managing  agent  is  insufficient  as  an  affidavit 
to  procure  an  attachment.  .  Blyth,  etc.,  Co.  v. 
Swensen,  7  Wyo.  303,  51  Pac.  873.  See  infra, 
VII,  D,  7,  c,   (V),  (c),  (3),  (c). 

99.  Alabama.— Wmght  v.  Smith,  66  Ala., 
545. 

Georgia.—  Wicker  v.  Schofield,  59  Ga.  210. 

Illinois. —  Moore  v.  Mauck,  79  111.  391; 
Dyer  v.  Flint,  21  111.  80,  74  Am.  Dec.  73; 
Rowlev  V.  Berrian,  12  111.  198;  Stout  v.  Slat- 
tery,  12  111.  162. 

Kentucky. — ^Harbour-Pitt  Shoe  Co.  v.  Dixon, 
22  Ky.  L.  Rep.  1169,  60  S.  W.  186. 

Maryland. —  Dickinson  v.  Barnes,  3  Gill 
(Md.)  485. 

Mississippi. —  Cassedy  v.  Mayer,  64  Miss. 
356,  1  So.  510. 

Pennsylvania. —  Wagonhorst  v.  Dankel,  1 
Woodw.  (Pa.)  221. 

Wisconsin. —  Mayhew  v.  Dudley,  1  Pinn. 
(Wis.)  95. 

United  States. — James  v.  Jenkins,  Hempst. 
(U.  S.)  189,  13  Fed.  Cas.  No.  7,181a,  constru- 
ing Arkansas  statute. 

Who  may  take  affidavits,  generally,  see  2 
Cyc.  9. 

Clerk  in  vacation. —  Unless  authorized  by 
statute  the  clerk  of  the  circuit  court  may 
not  take  an  affidavit  in  vacation.  Greenvault 
V.  Farmers^  etc.,  Bank,  2  Dougl.  (Mich.) 
498. 

Clerk  of  court  of  another  county. — A  clerk 
of  a  court  of  a  county  other  than  that  out  of 
which  the  writ  issues  is  competent  to  admin- 
ister the  oath.  Wright  v.  Smith,  66  Ala.  545. 
Contra,  Goldsoll  v.  Votaw,  1  Tex.  Unrep. 
Cas.  90. 

Clerk  of  a  court  who  is  a  director  and 
stockholder  of  the  plaintiff  corporation  is 

competent  to  administer  the  oath  to  one  who 
makes  an  affidavit  for  an  attachment  on  its 
behalf.  Laning  v.  Iron  City  Nat,  Bank,  (Tex. 
Civ.  App.  1896)  36  S.  W.  481. 
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will  be  of  no  avail  unless  sworn  to  before  socli  officer/  and  if  sworn  to  before  an 
•officer  expressly  prohibited  by  statute  it  will  be.  a  nullity.^ 

b.  Officers  Without  the  Jurisdiction.  Unless  the  officer  who  may  take  the 
affidavit  is  expressly  designated,  and  where  the  simple  administration  of  an  oath 
is  all  that  is  required,  affidavits  taken  before  non-resident  commissioners  of  the 
state,  or  officers  in  other  jurisdictions  having  general  authority  to  administer 
oaths,  will  be  sufficient.^ 

6.  Time  of  Making.  When  it  is  required  that  the  affidavit  be  made  prior  to 
or  contemporaneousl}"  with  the  issue  of  the  attachment  it  cannot  be  made  subse- 
quently/   In  some  of  the  states  under  statutes  providing  in  effect  that  when  any 


Deputy  clerk. —  A  deputy  clerk  may  ad- 
minister the  oath  (Kirkman  v.  Wyer,  10 
Mart.  (La.)  126;  Dorr  v.  Clark,  7  Mich.  310), 
even  though  he  be  a  minor  and  on  that  ac- 
count not  eligible  to  appointment  as  deputy. 
Under  the  circumstances  he  will  be  recog- 
nized as  an  officer  de  facto  (Wimberly  v.  Bo- 
land,  72  Miss.  241,  16  So.  905). 

De  facto  officer. —  An  oath  administered  by 
a  notary  who  has  failed  to  comply  with  all 
the  statutory  requirements  authorizing  him 
to  administer  oaths  is  good  against  collateral 
attack,  because  the  act  of  a  de  facto  officer. 
Schiff  V.  Leipziorer  Bank,  65  N.  Y.  App.  Div. 
33,  72  N.  Y.  Suppl.  513. 

1.  Chattanooga  First  Nat.  Bank  v.  Wil- 
lingham,  36  Fla.  32,  18  So.  58 ;  Heard  v.  Illi- 
nois Nat.  Bank,  (Ga.  1901)  40  S.  E.  267;  Tal- 
lant  V.  ■  Thompson,  4  Mart.  N.  S.  ( La. ) 
514. 

Judicial  officers. —  A  statute  contemplat- 
ing that  the  affidavit  should  be  made  be- 
fore a  judicial  officer  is  not  complied  with  by 
the  administration  of  the  oath  by  a  court 
clerk.  Heard  v.  Illinois  Nat.  Bank,  (Ga. 
1901)  40  S.  E.  266. 

Foreign  attachment. —  In  Illinois  an  affida- 
vit for  a  foreign  attachment  cannot  be  taken 
by  a  justice  of  the  peace.  Campbell  v.  Whet- 
stone, 4  111.  361. 

2.  Attorneys  of  record. —  As  where  it  is 
provided  by  statute  that  affidavits  may  not 
be  taken  before  the  attorney  of  the  party  or 
a  person  interested  in  the  result  of  the  action 
or  proceeding.  Wilkowski  v.  Halle,  37  Ga. 
678,  95  Am.  Dec.  374;  Ward  v.  Ward,  20 
Ohio  Cir.  Ct.  136,  10  Ohio  Cir.  Dec.  656.  But 
see  Horkev  v.  Kendall,  53  Nebr.  522,  73 
N.  W.  953,''68  Am.  St.  Hep.  623,  where  it  was 
held  that  an  affidavit  sworn  to  before  plain- 
tiff's attorney  as  a  notary  was  not  a  nullity 
but  a  mere  irregularity  which  could  not  be 
attacked  collaterally.  See  Affidavits,  2 
Cyc.  9. 

3.  Arkansas. — Grider  v.  Williams,  25  Ark.  1. 
District  of  Columbia. — Howard  v.  Citizens' 

Bank,  etc.,  Co.,  12  App.  Cas.  (D.  C.)  222. 

Illinois. —  Mineral  Point  R.  Co.  v.  Keep, 
22  HI.  9,  74  Am.  Dec.  124. 

Louisiana. —  Irving  v.  Edrington,  41  La. 
Ann.  071,  6  So.  177. 

Maryland. —  Smith  i?.  Greenleaf,  4  Harr. 
&  M.  (Md.)  291. 

Mississippi. —  Griffing  v.  Mills,  40  Miss. 
611. 

Missouri. —  Posey  v.  Buckner,  3  Mo.  604 ; 
Tlays  r.  Bouthalier,  1  Mo.  346. 


West  Virginia. —  Kesler  v.  Lapham,  46 
W.  Va.  293,  "^33  S.  E.  289. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  229. 

Presumption. —  It  will  be  presumed  that 
an  officer  acted  within  the  territorial  limits 
of  his  jurisdiction,  where  the  affidavit  de- 
scribes the  officer,  in  the  jurat,  as  "  Com- 
missioner of  the  District  of  Columbia  in 
Maryland,  residing  in  Baltimore  city."  Mat- 
thai  V.  Conway,  2  App.  Cas.  (D.  C.)  45. 

"Any  judge  of  any  other  of  the  United 
States." —  A  provision  that  the  affidavit  may 
be  made  before  any  judge  of  any  other  of  the 
United  States  does  not  require  that  it  shall 
be  taken  before  a  judge  of  the  highest  court 
of  a  sister  state.  Smith  v.  Greenleaf,  4  Harr. 
&  M.  (Md.)  291. 

"  Judge  of  any  other  place." —  An  affidavit 
made  before  the  nmyor  of  a  city  situated  in 
another  state  is  not  sufficient  as  an  affidavit 
taken  "  before  the  judge  of  any  other  place." 
Tallant  v.  Thompson,  4  Mart.  N.  S.  (La.) 
514. 

Affidavits  taken  without  jurisdiction. —  An 

oath  administered  by  an  officer  at  a  place 
within  which  he  has  no  jurisdiction  to  act  is 
a  nullity.  Tanner,  etc..  Engine  Co.  v.  Hall, 
22  Fla.  391. 

See  infra,  VII,  D,  7,  c,  (v),  (p),  (2). 

4.  Wright  V.  Smith,  66  Ala.  545 ;  Benedict 
V.  Bray,  2  Cal.  251,  56  Am.  Dec.  332.  And 
see  Wilson  v.  Arnold,  5  Mich.  98,  holding  that 
the  affidavit  must  be  verified  on  the  day  of 
the  application  for  the  writ.' 

Failure  of  clerk  to  affix  jurat. —  If  the  affi- 
davit is  actually  sworn  to  before  the  clerk 
before  he  issues  the  writ,  and  he  repair  hia 
omission  to  sign  and  certify  it  before  the  re- 
turn of  the  writ,  the  irregularity  will  not  in- 
validate the  proceedings.  Farrow  r.  Hoyes, 
31  Mich.  498. 

Prior  issue  of  writ. —  Where  the  affidavit 
must  be  presented  before  the  issue  of  the 
writ,  if  the  writ  is  delivered  to  phiintitVs  at- 
torneys in  blank,  and  tlioy  subsequently  fill 
in  the  blanks  and  attach  the  affidavits  thereto 
the  attachment  is  void.  Bucklev  r.  Lowry, 
-2  Mich.  418. 

Presumption. —  If  the  statute  requires  the 
affidavit  to  be  made  before  the  warning  order, 
and  botli  are  made  at  the  same  time,  the  affi- 
davit will  be  considered  to  take  efl'ect  first 
(Webster  r.  Daniel,  47  Ark.  131,  14  S.  W. 
550)  ;  and  an  affidavit  filed  on  the  same  day 
on  which  the  writ  issues  will  be  presumed  to 
have  been  filed  before  the  sealing  of  the  writ 
(]\rorrel  r.  Buckley.  20  N.  J.  L.  667). 
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suit  is  instituted  plaintiff  may  forthwith  sue  out  an  attachment  against  the  estate 
of  a  non-resident,  it  is  held  that  the  affidavit  may  be  made  either  before  or 
after  the  filing  of  the  bill,^  before  abatement  of  the  suit  by  return  of  the  officer/ 
or  before  rights  have  accrued  in  favor  of  third  persons^ 

•  7.  Form  and  Requisites  ^  —  a.  In  General.  To  entitle  plaintiff  to  an  attach- 
ment the  affidavit  or  affidavits  presented  or  filed  must  show  by  legal  evidence  all 
the  material  facts  prescribed  by  the  statute,  or  the  court  acquires  no  jurisdiction 
to  issue  it.^   For  that  purpose,  however,  it  is  sufficient  to  make  out  2,  jpmma  facie 


5.  O'Brien  v.  Stephens,  11  Gratt.  (Va.) 
610;  Hall  v.  Hall,  12  W.  Va.  1. 

6.  Pulliam  'G.  Aler,  15  Gratt.  (Va.)  54. 

7.  Cirode  X).  Buchanan,  22  Gratt.  (Va.) 
205.  And  see  Moore  v.  Holt,  10  Gratt.  (Va.) 
284. 

8.  For  forms  ,  of  affidavit  for  attachment, 
either  in  whole,  in  part,  or  in  substance,  see 
the  following  cases: 

Arkansas. — Webster  v.  Daniel,  47  Ark.  131, 
•14  S.  W.  550;  Kinney  v.  Heald,  17  Ark.  397; 
Boothe  V.  Estes,  16  Ark.  104;  Cheadle  v.  Rid- 
dle, 6  Ark.  480;  Steam  Boat  Napoleon  v. 
Etter,  6  Ark.  103. 

California. —  O'Conor  v.  Koark,  108  Cal. 
173,  41  Pac.  465;  Flagg  i;.  Dare,  107  Cal. 
482,  40  Pac.  804;  Kohler  v.  Agassiz,  99 
Cal.  9,  33  Pac.  741 ;  Simpson  v.  McCarty,  78 
Cal.  175,  20  Pac.  406,  12  Am.  St.  Rep.  37. 

District  of  Columbia. — Cissell  v.  Johnston, 
4  App.  Cas.  (D.  C.)  335;  Wielar  v.  Garner,  4 
App.  Cas.  (D,  C.)  329;  Robinson  i;.  Morrison, 
2  App.  Cas.  "  (D.  C.)  105. 

Florida.— West  t;.  Woolfolk,  21  Fla.  189. 

Georgia. —  Irvin  v.  Howard,  37  Ga.  18 ; 
Cox  V.  Felder,  36  Ga.  597;  Kennon  v.  Evans, 
36  Ga.  89;  Ginnis  v.  Bacon,  Dudley  (Ga.) 
195. 

Indiana. —  Abbott  v.  Zeigler,  9  Ind.  511; 
Marnine  v.  Murphy,  8  Ind.  272;  O'Brien  v. 
Daniel,  2  Blackf.  (Ind.)  290;  U.  S.  Capsule 
Co.  V.  Isaacs,  23  Ind.  App.  533,-55  N.  E.  832. 

Iowa. —  Shaffer  v.  Sundwall,  33  Iowa  579. 

Maryland. —  Dickinson  'v.  Barnes,  3  Gill 
(Md.)  485;  Washington  v.  Hodgskin,  12  Gill 
&  J.  (Md.)  353. 

Missouri. —  Mahner  v.  Linck,  70  Mo.  App. 
380. 

Nehraska. —  Moline,  etc.,  Co.  v.  Curtis,  38 
Nebr.  520,  57  N.  W.  161;  Caulfield  .'y.  Bit- 
tenger,  37  Nebr.  542,  56  N.  W.  302 ;  Whipple 
D.  Hill,  36  Nebr.  720,  55  N.  W.  227,  38  Am. 
St.  Rep.  742,  20  L.  R.  A.  213;  Strickler  v. 
Hargis,  34  Nebr.  468,  51  N.  W.  1039;  Nagel 
V.  Loomis,  33  Nebr.  499,  50  N.  W.  441;  Mil- 
ler V.  Eastman,  27  Nebr.  408,  43  N.  W.  179; 
Hart  V.  Barnes,  24  Nebr.  782,  40  N.  W.  322; 
Rawlings  v.  Powers,  24  Nebr.  681,  41  N.  W. 
651;  Reed  v.  Bagley,  24  Nebr.  332,  38 
N.  W.  827;  Tessier  v.  Englehart,  18  Nebr. 
167,  24  N.  W.  734;  Tessier  v.  Reed,  17  Nebr. 
105,  22  N.  W.  225. 

Neio  Mexico. — Robinson  v.  Hesser,  4  N.  M. 
144,  13  Pac.  204. 

Neto  York. —  Buell  v.  Van  Camp,,  119  N.  Y. 
160,  23  N.  E.  538,  28  N.  Y.  St.  947;  New 
York  V.  Genet,  63  N.  Y.  646;  Bascom  v. 
Smith,  31  N.  Y.  595 ;  Boyd  v.  Miller,  SS  Hun 
(N.  Y.)  617,  34  N.  Y.  Suppl.  1026,  69  N.  Y. 
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St.  2;  Waterbury  v.  Waterbury,  76  Hun 
(N.  Y.)  51,  27  N.  Y.  Suppl.  1114,  59  N.  Y. 
St.  289;  Gribbon  v.  Back,  35  Hun  (N.  Y.) 
541;  Ross  v.  Wigg,  34  Hun  (N.  Y.)  192, 
6  N.  Y.  Civ.  Proc.  268  note;  Sickles  v.  Sul- 
livan, 5  Hun  (N.  Y.)  569;  Kissock  v.  Grant, 
34  Barb.  (N.  Y.)  144;  Ketchum  v.  Vidvard, 
4  Thomps.  &  C.  (N.  Y.)  138;  Birdsall  v. 
Emmons,  34  N.  Y.  Suppl.  1056;  Williams 
V.  Barnaman,  19  Abb.  Pr.  (N.  Y.)  69;  Taylor 
V.  Frost,  2  How.  Pr.  (N.  Y.)  214. 

Ohio. — Constable  v..  White,  1  Handy  (Ohio ) 
44,  12  Ohio  Dec.  (Reprint)  18;  Northern 
Nat.  Bank  v.  Maumee  Rolling  Mill  Co.,  2 
Ohio  S.  &  C.  PI.  Dec.  67,  2  Ohio  N.  P.  260; 
Mansfield  Sav.  Bank  v.  Post,  22  Ohio  Cir.  Ct. 
644 ;  Winchester  v.  Pierson,  1  Ohio  Dec.  ( Re- 
print) 169,  3  West.  L.  J.  131. 

Pennsylvania. — Sharpless  v.  Ziegler,  92  Pa. 
St.  467 ;  Walls  v.  Campbell,  23  Wkly.  Notea 
Cas.  (Pa.)  500;  Vansant  V.  Lunger,  15  Wkly. 
Notes  Cas.  (Pa.)  549. 

South  Carolina. —  Turner  v.  McDaniel,  1 
McCord  (S.  C.)  552. 

South  Dakota. —  Coats  v.  Arthur,  5  S.  D.. 
274,  58  N.  W.  675 ;  Deering  v.  Warren,  1 
S.  D.  35,  44  N.  W.  1068. 

Tennessee. —  Runyon  v.  Morgan,  7  Humphr. 
(Tenn.)  210. 

Texas. —  La  Force  v.  Wear,  etc..  Dry  Goods 
Co.,  8  Tex.  Civ.  App.  572,  29  S.  W.  75. 

^¥est  Virginia. —  Altmeyer  v.  Caulfield,  37 
W.  Va.  847,  17  S.  E.  409;  Andrews  v.  Mundy, 
36  W.  Va.  22,  14  S.  E.  414 ;  Ruhl  v.  Rogers,. 
29  W.  Va.  779,  2  S.  E.  798  ;  Gutman  v.  Vir- 
ginia Iron  Co.,  5  W.  Va.  22. 

Wisconsin.— J^Q  Clerc  v.  Wood,  2  Pinn. 
(Wis.)  37;  Morrison  v.  Fake,  1  Pinn.  (Wis.) 
133. 

9.  Alabama. —  Staggers  v.  Washington,  56 
Ala.  225. 

Arkansas. — Delano  v.  Kennedy,  5  Ark.  457. 

Colorado. — Mentzer  v.  Ellison,  7  Colo.  App. 
315,  43  Pac.  464. 

Eaivaii. —  Shillaber  v.  Waldo,  1  Hawaii  31. 

Idaho. — Murphy  v.  Montandon,  2  Ida.  1048, 
29  Pac.  851,  35  Am.  St.  Rep.  279.  ■ 

Illinois. —  Moore  v.  Mauck,  79  111.  391. 

Indiana. —  U.  S.  Capsule  Co.  v.  Isaacs,  23^ 
Ind.  App.  533,  55  N.  E.  832. 

Louisiana. —  Irving  v.  Edrington,  41  La. 
Ann.  671,  6  So.  177. 

Maryland. —  Gumby  v.  Porter,  80  Md.  402, 
31  Atl.  324;  Wever  v.  Baltzell,  6  Gill  &  J. 
(Md.)  335. 

Michigan. —  Beebe  v.  Morrell,  76  Mich.  114, 
42  N.  W.  1119,  15  Am.  St.  Rep.  288;  Borland 
V.  Kingsbury,  65  Mich.  59,  31  N.  W.  620. 

Minnesota. —  Duxbury  v.  Dahle,  78  Minn. 
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case  ;  and  if  the  facts  and  circumstances  stated  in  the  affidavit  have  a  legal  tend- 
ency to  make  oat  a  good  reason  for  issuing  an  attachment  and  fairly  call  upon 
the  judge  or  officer  to  whom  it  is  presented  to  exercise  his  judgment  on  the 
weight  of  the  evidence,  the  proceeding  is  not  void  for  lack  of  jurisdiction, 
although  the  officer  may  have  erred  in  his  estimate  as  to  the  weight  of  the 
evidence.^^ 


427,  81  N.  W.  198,  79  Am.  St.  Rep.  408; 
Pierse  v.  Smith,  1  Minn.  82. 

Mississippi. — Hopkins  v.  Grissom,  26  Miss. 
143;  Thompson  v.  Chambers,  12  Sm.  &  M. 
(Miss.)  488;  Wallis  v.  Wallace,  6  How. 
(Miss.)  254. 

New  York. —  Clearwater  v.  Brill,  61  N.  Y. 
625;  People  v.  St.  Nicholas  Bank,  44  N.  Y. 
App.  Div.  313,  60  N.  Y.  Suppl.  719;  Smith 
V.  Holt,  37  N.  Y.  App.  Div.  24,  55  N.  Y. 
Suppl.  731;  Dintruff  v.  Tuthill,  62  Hun 
(N.  Y.)  591,  17  N.  Y.  Suppl.  556,  43  N.  Y. 
St.  704;  Marinette  Iron  Works  v.  Riddaway, 
59  N.  Y.  Super.  Ct.  575,  13  N.  Y.  Suppl. 
426;  Mott  Lawrence,  9  Abb.  Pr.  (N.  Y.) 
196,  17  How.  Pr.  (N.  Y.)  559;  Morgan  v. 
House,  36  How.  Pr.  (N".  Y.)  326  [following 
Bennett  v.  Brown,  4  N.  Y.  254]. 

Ohio. —  Cook  V.  Olds  Gasoline  Engine 
Works,  19  Ohio  Cir.  Ct.  732. 

Pennsylvania. —  Hallowell  v.  Tenney  Can- 
ning Co.,  16  Pa.  Super.  Ct.  60. 

South  Carolina. —  Ivy  v.  Caston,  21  S.  C. 
583. 

South  Dakota. — Deering  v.  Warren,  1  S.  D. 
35,  44  N.  W.  1068. 

Tennessee. —  Maples  v.  Tunis,  11  Humphr. 
(Tenn.)  108,  53  Am.  Dec.  779. 

West  Virginia. —  U.  S.  Baking  Co.  v.  Bach- 
man,  38  W.  Va.  84,  18  S.  E.  382;  Altmeyer  v. 
Caulfield,  37  W.  Va.  847,  17  S.  E.  409;  Sand- 
heger  v.  Hosey,  26  W.  Va.  221 ;  Hudkins  v. 
Haskins,  22  W.  Va.  645 ;  Capehart  v.  Dowery, 
10  W.  Va.  130;  Sims  v.  Charleston  Bank,  3 
W.  Va.  415. 

Wisconsin. —  Eureka  Steam  Heating  Co.  v. 
Sloteman,  67  Wis.  118,  30  N.  W.  241. 

Formal  requisites  of  affidavits,  generally, 
.  see  2  Cyc.  17. 

Material  facts  which  affiant  is  required  to 
state  are  those  which  must  produce  in  the 
minds  of  the  court  the  conclusion  that  the 
ground  for  the  attachment  exists.  Sandhe- 
ger  V.  Hosey,  26  W.  Va.  221;  Delaplain  v. 
Armstrong,  21  W.  Va.  211. 

Necessity  of  averring  jurisdiction. —  The 
affidavit  need  not  state  that  the  court  has, 
jurisdiction  of  the  subject-matter  of  the  ac- 
tion.   Branch  v.  Frank, -81  N.  C.  180. 

Omission  to  comply  with  a  rule  of  court 
-requiring  applicant  to  show  whether  or  not 
a  previous  application  had  been  made  is  not 
necessarilv  fatal.  Ross  v.  Wigg,  34  Hun 
(N.  Y.)  192,  6  N.  Y.  Civ.  Proc.  268  note. 

Presumptions. —  Where  a  lost  affidavit  is 
col  hi  tor  ally  attacked  its  sufficiency  will  be 
presumed  (Head  v.  Daniels,  38  Kan.  1,  15 
Pac.  911),  and  an  affidavit  sufficient  to  au- 
thorize an  attachment  under  different  stat- 
utes will  be  presumed  to  have  been  issued 
under  the  statute  with  which  the  subsequent 


proceedings  are  in  conformity  (Reinmiller  v. 
Skidmore,  7  Lans.  (N.  Y.)  161). 

An  affidavit  for  a  foreign  attachment  in 
equity  which  shows  a  purely  legal  claim 
which  should  be  enforced  in  a  court  of  law  is 
insufficient.  Sims  v.  Charleston  Bank,  3 
W.  Va.  415. 

Failure  to  affix  internal  revenue  stamps  to 
the  affidavit  has  been  held  to  render  the  at- 
tachment void.  Hoyt  v.  Benner,  22  La.  Ann. 
353. 

That  the  affidavit  might  have  been  amended 

does  not  make  an  attachment  issued  on  an  in- 
sufficient affidavit  the  less  void.  Goodyear 
Rubber  Co.  v.  Knapp,  61  Wis.  103,  20  N.  W. 
651. 

10.  Allen  V.  Meyer,  7  Daly  (N.  Y.)  229; 
Easton  v.  Malavazi, .  7  Daly  (N.  Y.)  147; 
Rothschild  v.  Mooney,  l3  N.  Y.  Suppl.  125, 
36  N.  Y.  St.  565 ;  Leiser  v.  Rosnan,  10  N.  Y. 
Suppl.  415,  32  N.  Y.  St.  739;  Lee  v.  La  Com- 
pagnie  Universelle,  etc.,  2  N.  Y.  St.  612;  Mott 
V.  Lawrence,  9  Abb.  Pr.  (N.  Y.)  196,  17  How. 
Pr.  (N.  Y.)  559;  Wyman  v.  Wilmarth,  1 
S.  D.  172,  46  N.  W.  190;  Hubbard  v.  Haley, 
96  Wis.  578,  71  N.  W.  1036. 

Unnecessary  averments. —  It  is  immaterial 
that  an  affidavit  sufficient  in  itself  also  states 
facts  which  will  entitle  plaintiff  to  proceed 
by  way  of  garnishment  (Fremont  Cultivator 
Co.  V.  Fulton,  103  Ind.  393,  3  N.  E.  135),  or 
includes  the  requirements  of  an  affidavit  for 
publication  (Raymond  v.  Nix,  5  Okla.  656, 
49  Pac.  1110). 

11.  Tanner,  etc..  Engine  Co.  v.  Hall,  22 
Fla.  391 ;  Schoonmaker  v.  Spencer,  54  N.  Y. 
366;  Hall  v.  Stryker,  27  N.  Y.  596;  Water- 
bury  V.  Waterbury,  76  Hun  (N.  Y.)  51.  27 
N.  Y.  Suppl.  1114,  59  N.  Y.,  St.  289;  Rowles 
V.  Hoare,  61  Barb.  (N.  Y.)  266;  Ketchum  v. 
Vidvard,  4  Tliomps.  &  C.  (N.  Y.)  138;  Allen 
V.  Meyer,  7  Daly  (N.  Y.)  229;  Easton  o. 
Malavazi,  7  Daly  (N.  Y.)  147;  Furman  v. 
Walter,  13  How.  Pr.  (N.  Y.)  348;  Conklin 
V.  Dutcher,  5  How.  Pr.  (N.  Y.)  386,  Codei 
Rep.  N.  S.  (N.  Y.)  49;  Matter  of  Faulkner,  4 
Hill  (N.  Y.)  598. 

The  principle  established  by  the  New  York 
cases  is  that  to  obtain  a  warrant  of  attach- 
ment there  must  be  presented  to  the  justice 
granting  the  attachment  competent  common- 
law  evidence  of  the  facts  upon  which  the 
right  to  the  attachment  is  based.  The  ques- 
tion is  always  whether  this  evidence  of  af- 
fiant in  the  affidavits  presented  to  the  justice 
granting  the  attachment  would,  if  introduced 
upon  the  trial,  justify  a  verdict  for  plaintiff, 
or  in  other  words,  upon  the  facts  sworn  to 
by  allidavit  being  testified  to  by  a  competent 
witness  before  a  jury,  would  the  jury  be  jus- 
tified in  rendering  a  verdict  for  plaintiff.  An- 
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1).  Affidavit  as  Separate  Paper.  While  it  has  been  held  that  an  affidavit 
made  on  the  same  paper  with  the  complaint  is  too  indefinite  arid  uncertain  to 
meet  the  requirements  of  the  statute/^  it  has  also  been  held  that  an  affidavit  writ- 
ten upon  the  original  petition  by  leave  of  the  court  after  the  interposition  of  an 
answer  was  sufficient,  though  the  petition  w^as  not  refiled.-^^ 

e.  Mode  of  Allegation: — (i)  Statutory  Language.  Unless  the  statute 
requires  the  affidavit  to  be  made  by  a  specified  formula  no  particular  language  is 
necessary,^^^  and  as  a  rule  it  is  sufficient  in  this  respect  if  the  affidavit  either  fol- 
lows or  substantially  follows,  by  equivalent  words,  the  language  of  the  statute 
respecting  the  nature  of  the  action,  the  requirement  as  to  the  statement  of  plain- 
tiff's claim,  the  grounds  upon  which  the  attachment  is  sought,  and  the  like.^^ 


thony  V.  Fox,  53  N.  Y.  App.  Div.  200,  65 
N.  Y.  Suppl.  806. 

Extent  of  proof. —  The  officer  must  not 
only  be  personally  satisfied,  but  must  also 
be  satisfied  judicially  upon  legal  proof.  Mott 
V.  Lawrence,  9  Abb.  Pr.  (N.  Y.)  196,  17  How. 
Pr.  (N.  Y.)  559. 

False  affidavit. —  In  states  where  the  affi- 
davit can  be  controverted,  when  the  attach- 
ment is  granted  upon  a  statement  of  alleged 
facts,  part  of  which  are  untrue,  the  Avhole 
writ  may  be  quashed  upon  proof  of  the  fal- 
sity of  that  allegation.  VoUmer  v.  Spencer, 
(Ida.  1897)  51  Pac.  609. 

12.  Fremont  Cultivator  Co.  v.  Fulton,  103 
Ind.  393,  3  N.  E.  135. 

13.  Pinson  v.  Kirsh,  46  Tex.  26. 

14.  Whitemore  v.  Wilson,  1  Tex.  Unrep. 
Cas.  213.  . 

15.  Arkansas. —  Cheadle  v.  Riddle,  6  Ark. 
480. 

District  of  Golumhia. —  Cissell  v.  Johnston, 
4  App.  Cas.  (D.  C.)  335. 

Georgia. —  Loeb  v.  Smith,  78  Ga.  504,  3 
S.  E.  438. 

Haioaii. —  Shillaber  v.  Waldo,  1  Hawaii  31. 
Indiana.^  Sweeny  v.-  Cochran,  19  Ind.  206. 
loioa. —  Crew  v.  McClung,  4  Greene  ( Iowa ) 
153. 

Kansas. —  Robinson  v.  Burton,  5  Kan.  293 ; 
Reyburn  Brackett,  2  Kan.  227,  83  Am.  Dec. 
457. 

Kentucky. —  Cabell  v.  Patterson,  98  Ky. 
520,  32  S.  W.  746. 

Mississippi. — Dandridge  v.  Stevens,  12  Sm. 
&  M.  (Miss.)  723;  Jones  v.  Leake,  11  Sm. 
&  M.  (Miss.)  591;  Wallis  v.  Wallace,  6  How. 
(Miss.)  254. 

■Missouri. —  Tufts  V.  Volkening,  122  Mo, 
631,  27  S.  W.  522  [affirming  51  Mo.  App.  7]. 

Nebraska. —  McDonald  v.  Marquardt,  52 
Nebr.  820,  73  N.  W.  288;  Burnham  v.  Ramge, 
47  Nebr.  175,  66  N.  W.  277 ;  Tessier  v.  Engle- 
hart,  18  Nebr.  167,  24  N.  W.  734;  Hilton  v. 
Ross,  9  Nebr.  406,  2  N.  W.  862;  Tallon  v. 
Ellison,  3  Nebr.  63;  Ellison  v.  Tallon,  2  Nebr. 
14. 

New  Yorfc.— Edick  v.  Green,  38  Hun  (N.  Y.) 
202;  Lamkin  v.  Douglass,  27  Hun  (N.  Y.) 
517. 

North  Dakota. —  Severn  v.  Giese,  6  N.  D. 
523,  72  N.  W.  922. 

Ohio. —  Creasser  v.  Young,  31  Ohio  St.  57; 
Emmitt  v.  Yeigh,  12  Ohio  St.  335 ;  Coston  v. 
Paige,  9  Ohio  St.  397;  Harrison  v.  King,  9 
Ohio  St.  388 ;  Hockspringer  v.  Ballenburg,  16 
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Ohio  304;  Mansfield  Sav.  Bank  v.  Post,  22 
Ohio  Cir.  Ct.  644 ;  Cook  v.  Olds  Gasoline  En- 
gine Works,  19  Ohio  Cir.  Ct.  732. 

Pennsylvania. —  Werner  v.  Gross,  174  Pa. 
St.  622,  38  Wkly.  Notes  Cas.  (Pa.)  149,  34 
Atl.  327;  Sharpless  v.  Ziegler,  92  Pa.  St. 
467  {reversing  36  Leg.  Int.  (Pa.)  244];  Ru- 
binsky  v.  Ullman,  4  Pa.  Dist.  126;  Miller  v. 
Paine,  2  Kulp  (Pa.)  304;  Vansant  v.  Lunger, 
15  Wkly.  Notes  Cas.  (Pa.)  549;  Pearce  v. 
Landenberger,  16  Phila.  (Pa.)  12,  40  Leg. 
Int.  (Pa.)  130;  Richards  v.  Donaughey,  13 
Phila.  (Pa.)  514,  34  Leg.  Int.  (Pa.)  98,  24 
Pittsb.  Leg.  J.  (Pa.)  127;  Ferris  v.  Carlton, 
8  Phila.  (Pa.)  549;  Moyer  v.  Kellogg,  1 
Wldv.  Notes  Cas.  (Pa.)  134.  Contra,  Hali 
V.  Kintz,  2  Pa.  Dist.  615,  13  Pa.  Co.  Ct.  24; 
Miller  v.  Smith,  2  Pearson  (Pa.)  265,  34  Leg. 
Int.  (Pa.)  68;  Chase  v.  Lennox,  2  Wkly. 
Notes  Cas.  (Pa.)  487;  Born  v.  Zimmerman, 
8  Phila.  (Pa.)  233;  Boyd  v.  Lippencott,  2 
Pa.  Co.  Ct.  585,  44  Leg.  Int.  (Pa.)  46. 

South  Dakota. —  Finch  v.  Armstrong,  9 
S.  D.  255,  68  N.  W.  740. 

Tennessee. —  Lowenstine  v.  Gillespie,  6  Lea 
(Tenn.)  641. 

Texas.— Csildwell  v.  Haley,  3  Tex.  317. 

Virginia. —  Clinch  River  Mineral  Co.  v.. 
Harrison,  91  Va.  122,  21  S.  E.  660. 

West  Virginia. —  Altmeyer  v.  Caulfield,  37 
W.  Va.  847,  17  S.  E.  409. 

Wisconsin. —  Mairet  v.  Marriner,  34  Wis. 
582;  Oliver  v.  '.""own,  28  Wis.  328. 

Wyoming. — •  C.  D.  Smith  Drug  Co.  v.  Cas- 
per Drug  Co.,  5  Wyo.  510,  40  Pac.  979,  42 
Pac.  213;  Cheyenne  First  Nat.  Bank  v.  Swan, 
3  Wyo.  356,  23  Pac.  743.- 

Language  should  be  unequivocally  identical 
with  statutory  language. —  Where  other  lan- 
guage than  that  of  the  statute  is  used  it 
should  be  unequivocally  identical  "n  meaning. 
Tanner,  etc..  Engine  Co.  v.  Hall,  22  Fla.  391. 

Test  of  proper  use  of  statutory  language. — 
Though  the  affidavit  is  in  the  exact  language 
of  the  statute  yet  it  will  be  deemed  insuffi- 
cient if  perjury  cannot  be  assigned  upon  it. 
Miller  v.  Munson,  34  Wis.  579,  17  Am.  Rep. 
461. 

Sufficient  prima  facie. — An  affidavit  simply 
setting  forth  a  ground  for  the  attachment  in 
the  language  of  the  statute  is  prima  facie 
sufficient  to  authorize  its  issue,  but  must  be 
supported  by  competent  proof  when  chal- 
lenged by  the  positive  oath  of  defendant. 
Hilton  i;.  Ross,  9  Nebr.  406,  2  N.  W.  862.  In 
Wyoming  where  the  ground  of  attachment  is 
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]\[ere  technical  defects,  verbal  inaccuracies,  and  immaterial  departures  from  the 
words  of  the  statute  may  be  disregarded  if  the  material  requirements  of  the  act 
are  fulfilled.!'^ 

(ii)  Affidavits  on Knowiebqe — (a)  In  General.  It  is  the  better  practice 
and  always  desirable  that  affiant  should  state  his  means  of  knowledge,  notwith- 
standing 230sitive  statements,  and  this  has  been  held  necessary  in  many  cases, 
especially  where  the  affidavit  is  by  a  third  j)arty.^^ 

(b)  Presumptions.  Actual  knowledge  may  be  presumed,  as  where  from  the 
circumstances  it  appears  that  affiant  has  such  knowledge  or  the  circumstances  are 
such  that  knowledge  can  be  inferred,^^  when  the  relation  of  affiant  to  the  parties 
or  to  the  transactions  is  such  as  to  warrant  an  inference  of  personal  knowledge,^^ 


an  assignment  of  property  with  intent  to  de- 
fraud creditors  a  recital  in  the  language  of 
the  statute  that  "  affiant  has  good  reason  to 
believe  and  does  believe."  etc.,  without  stat- 
ing specified  facts  is  sufficient.  But  where 
the  ground  is  that  defendant  fraudulently 
contracted  the  debt  or  incurred  the  obliga- 
tion sued  on,  an  allegation  that  "  affiant  has 
good  reason  to  believe  and  does  believe,"  etc., 
without  alleging  the  facts  upon  which  the 
affiant  bases  his  belief,  is  insufficient.  Chey- 
enne First  Nat.  Bank  v.  Swan,  3  Wyo.  356, 
23  Pac.  743. 

16.  Fairbanks  v.  Lorig,  4  Ind.  App.  451, 
29  N.  E.  452;  Ferguson  v.  Smith,  10  Kan. 
396  ;  Lyn^  v.  Stark,  6  Ky.  L.  Rep.  586;  Har- 
rison V.  King,  9  Ohio  St.  388. 

Material,  departure. —  A  statement  that 
plaintiff  "  should  recover  "  is  not  equivalent 
to  a  statement  that  he  is  "  entitled  "  to  re- 
cover, the  statutory  language;  and  the  affi- 
davit is  therefore  insufficient.  Sommers  i". 
Allen,  44  W.  Va.  120.  28  S.  E.  787.  See  infra, 
YII,  D,  7,  c,  (V),  (H),  (4),  (5). 

17.  Iowa. —  Bates  v.  Eobinson,  8  Iowa  318. 
Louisiana. —  Bergh  v.  Jayne,  7  Mart.  N.  S. 

(La.)  609. 

Missouri. — Johnson  v.  Gilkeson,  81  Mo.  55; 
Gilkeson  v.  Knight,  71  Mo.  403. 

Neio  York. —  James  v.  Signell,  60  IST.  Y. 
App.  Div.  75,  69  N.  Y.  Suppl.  680;  Tucker 
'  V.  E.  L.  Goodsell  Co.,  14  N.  Y.  App.  Div.  89, 
43  N.  Y.  Suppl.  460 ;  Marine  Bank  v.  Ward, 
45  Hun  (N.  Y.)  395;  Claflin  v.  Silberg,  4 
Silv.  Supreme  (N.  Y.)  11,  8  N.  Y.  Suppl.  557, 
29  N.  Y.  St.  362;  Taintor  v.  Charles  Beseler 
Co.,  33  Misc.  (N.  Y.)  720,  68  N.  Y.  Suppl. 
980 ;  Weehawken  Wharf  Co.  v.  Knickerbocker 
Coal  Co.,  24  Misc.  (N.  Y.)  683,  53  N.  Y. 
Suppl.  982  \ reversing  22  Misc.  (N.  Y.)  559, 
768,  49  N.  Y.  Suppl.  1001,  1150]  ;  McVicker 
r.  Campanini,  2  N.  Y.  Suppl.  577  [affirmed  in 
2  Silv.  Supreme  (N.  Y.)  238,  5  N.  Y.  Suppl. 
,  577,  24  N.  Y.  St.  643]  ;  Lampkin  v.  Douglass, 
10  Abb.  N.  Cas.  (N.  Y.)  342,  63  How.  Pr. 
(N.  Y.-)  47. 

Ohio. —  Phelps  v.  Wetherby,  3  Ohio  Dec. 
(Reprint)  205,  4  Wkly.  L.  Gaz.  385. 

Contra,  see  Jones  v.  Leake,  11  Sm.  &  M. 
(Miss.)  591. 

If  affiant  states  of  his  own  knowledge 
that  defendant  is  indebted  to  plaintiff  it  is 
unnecessary  that  the  facts  constituting  such 
knowledge  should  be  stated.  Matthai  v.  Con- 
way, 2  App.  Cas.  (D.  C.)  45. 


18.  James  v.  Signell,  60  N.  Y.  App.  Div. 
75,  69  N.  Y.  Suppl.  680;  Anthony  v.  Fox,  53 
N.  Y.  App.  Div.  200,  65  N.  Y.  Suppl.  806  [re- 
versing 30  Misc.  (N.  Y.)  637,  64  N.  Y.  Suppl. 
273]  ;  Martin  v.  Aluminum  Compound  Plate 
Co.,  44  N.  Y.  App.  Div.  412,  60  N.  Y.  Suppl. 
1010;  Einstein  v.  Climax  Cycle  Co.,  13  N.  Y. 
App.  Div.  624,  42  N.  Y.  Suppl.  1124;  Buhl 
V.  Ball,  41  Hun  (N.  Y.)  61;  Globe  Yarn 
Mills  V.  Bilbrough,  2  Misc.  (N.  Y.)  100,  21 
N.  Y.  Suppl.  2,  49  N.  Y.  St.  702. 

Unless  stated  to  be  on  information  and 
belief  statements  and  affidavits  will  be  pre- 
sumed to  have  been  made  on  personal  knowl- 
edge. Patterson  v.  Delaney,  14  N.  Y.  Suppl. 
100,  37  N.  Y.  St.  585,  20  N.  Y.  Civ.  Proc. 
427. 

19.  Hoormann  p.  Climax  Cycle  Co.,  9  N.  Y. 
App.  Div.  579,  41  N.  Y.  Suppl.  710,  75  N".  Y. 
St.  1100;  Ladenburg  v.  Commercial  Bank,  5 
N.  Y.  App.  Div.  219,  39  N.  Y.  Suppl.  119; 
Nason  Mfg.  Co.  v.  Craft  Refrigerating  Mach. 
Co.,  81  Hun  (N.  Y.)  578,  30  N.  Y.  Suppl. 
1031,  63  N.  Y.  St.  224;  American  Exch.  Nat. 
Bank  v.  Voisin,  44  Hun  (N.  Y.)  85;  Marine 
Nat.  Bank  v.  Ward,  35  Hun  (N.  Y.)  395; 
Yellow  Pine  Co.  v.  Atlantic  Lumber  Co.,  21 
Misc.  (N.  Y.)  164,  47  N.  Y.  Suppl.  79;  Globe 
Y^arn  Mills  v.  Bilbrough,  2  Mis',  (N.  Y.) 
100,  21  N.  Y.  Suppl.  2,  49  N.  Y.  St.  702  [af- 
firming 19  N.  Y.  Suppl.  176,  22  N.  Y.  Civ. 
Proc.  186,  28  Abb.  N.  Cas.  (N.  Y.)  426]; 
Raymond  v.  Ganss,  18  N.  Y^.  Suppl.  609,  45 
N.  Y.  St.  826;  Gribbon  v.  Ganss,  18  N.  Y^ 
Suppl.  608,  45  N.  Y.  St.  825;  Hamilton  v. 
Steck,  10  N.  Y.  Suppl.  177,  32  N.  Y.  St.  150 
[affirming  5  N.  Y.  Suppl.  831]  ;  Lee  v.  La 
Compagnie  Universelle,  etc.,  2  N.  Y.  St.  612; 
Rice  V.  Morner,  64  Wis.  599,  25  N.  W.  668 : 
Anderson  v.  Wehe,  58  Wis.  615,  17  N.  W. 
426. 

Assigned  claim. —  In  Hill  r.  Knickerbocker 
Electric  Light,  etc.,  Co.,  14  N.  Y.  Suppl.  517, 
38  N.  Y.  St.  417,  21  N.  Y.  Civ.  Proc.  141,  an 
action  on  two  demands,  one  of  which  had  ac- 
crued personally  and  the  other  had  been  as- 
signed, both  being  for  services  rendered,  the 
positive  affidavit  of  phiintiff  was  held  suffi- 
cient, it  appearing  Hint  plaintiff's  employ- 
ment continued  during  nearly  the  whole  of 
the  time  during  which  the  assigned  demand 
accrued. 

Olificer  of  trading  corporation. —  No  pre- 
sumption will  arise  as  to  the  ]iersonal  knowl- 
edge of  the  president  of  a  trading  corpora- 
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or  in  some  states  in  the  absence  of  a  statutory  requirement  that  affiant  shall  state 
whether  or  not  the  averments  of  the  affidavit  are  based  on  direct  knowledge,  or 
on  information  and  belief.^  But  unqualified  statements  of  facts  will  not  be  suffi- 
cient if  it  is  apparent  that  affiant's  relation  to  the  parties  or  to  the  transaction  is 
not  such  as  to  import  personal  knowledge  or  it  appears  affirmatively,  or  by  fair 
inference,  that  they  could  not  have  been  and  were  not  made  on  such  knowledge.^^ 
(m)  Affidavits  oisf  Information  AND  Belief — (a)  In  General.  Gener- 
ally, w'here  the  ground  upon  which  the  attachment  is  sought  is  of  such  a  character 
as  to  admit  of  definite  statements  fespecting  its  existence,  the  allegations  relative 
thereto  must  set  out  such  facts  and  circumstances  as  may  be  necessary  to  estab- 
lish the  ground  relied  on  positively  and  unequivocally  and  not  simply  on  informa- 
tion and  belief  but  if  sufficient  is  shown  positively  to  authorize  the  issue  of  an 
attachment  other  statements  on  information  and  belief  may  be  disregarded  as 


tion.    Manufacturers'  Nat.  Bank  v.  Hall,  60 
Hun  (N.  Y.)  466,  15  N.  Y.  Suppl.  208,  39 
Y.  St.  463,  21  N.  Y.  Civ.  Proc.  131. 

20.  Simpson  v.  McCarty,  78  Cal.  175,  20 
Pac.  406,  12  Am.  St.  Pep.  37;  Nicolls  v. 
Lawrence,  30  Mich.  395. 

21.  Lacker  v.  Dreher,  38  N.  Y.  App.  Div. 
75,  55  N.  Y.  Suppl.  979;  Wallace  v.  Baring, 
21  N".  Y.  App.  Div.  477,  48  N.  Y.  Suppl.  692; 
Tucker  v.  E.  L.  Goodsell  Co.,  14  N.  Y.  App. 
Div.  89,  43  N.  Y.  Suppl.  460,  4  N.  Y.  Annot. 
Cas.  86;  Hoormann  v.  Climax  Cycle  Co.,  9 
N.  Y.  App.  Div.  579,  41  N.  Y.  Suppl.  710, 
75  N.  Y.  St.  1100  [affirming  17  Misc.  (N.  Y.) 
7^4,  40  N.  Y.  Suppl.  1067,  26  N.  Y.  Civ.  Proc. 
25,  3  N.  Y.  Annot.  Cas.  201]  ;  Ladenburg  v. 
Commercial  Bank,  5  N.  Y.  App.  Div.  219,  39 
N.  Y.  Suppl.  119>t  Kahle  v.  Muller,  57  Hun 
(N.  Y.)  144,  11  N.  Y.  Suppl.  26,  32  N.  Y.  St. 
448;  Crowns  V.  Vail,  51  Hun  (N.  Y.)  204,  4 
N.  Y.  Suppl.  324,  21  N.  Y.  St.  208 ;  James  v. 
Richardson,  39  Hun  (N.  Y.)  399;  National 
Broadway  Bank  v.  Barker,  16  N.  Y.  Suppl.  75, 
40  N.  Y.  St.  771;  Thomas  v.  Dickerson,  11 
N.  Y.  Suppl.  436,  33  N.  Y.  St.  786;  Doctor  v. 
Schnepp,  7  N.  Y.  Civ.  Proc.  144,  2  How.  Pr. 
N.  S.  (N.  Y.)  52;  Ellison  v.  Bernstein,  60 
How.  Pr.  {N.  Y.)  145. 

22.  Arkansas. —  Sannoner  v.  Jacobson,  47 
Ark.  31,  14  S.  W.  458;  Hellman  v.  Eowler, 
24  Ark.  235  [overruling  Heard  v.  Lowry,  5 
Ark.  522].  But  an  affidavit  made  on  belief 
and  not  positively  is  merely  irregular,  not 
void,  and  the  irregularity  may  be  waived  by 
failure  to  object.  "  Landfair  V.  Lowman,  50 
Ark.  446,  8  S.  W.  188. 

District  of  Columbia. —  See  Newman  V. 
Hexter,  MacArthur  &  M.  (D.  C.)  88. 

Florida. —  Boss  v.  Steen,  20  Fla.  443. 

Georgia.— Moore  v.  Neill,  86  Ga.  186,  12 
S.  E.  222;  Meinhard  v.  Neill,  85  Ga.  265,  11 
S.  E.  613;  Enneking  V.  Clay,  79  Ga.  598,  7 
S.  E.  257;  Krutina  v.  Culpepper,  75  Ga. 
602;  Horn  v.  Guiser  Mfg.  Co.,  72  Ga.  897; 
Chronicle,  etc.  v.  Rowland,  72  Ga.  195;  Brown 
V.  Massman,  71  Ga.  859;  Neal  v.  Gordon,  60 
Ga.  112;  Stowers  i;.  Carter,  28  Ga.  351; 
Deupree  v.  Eisenach,  9  Ga.  598.  Contra, 
Ginnis  v.  Bacon,  Dudley  (Ga. )  ,195,  decided 
prior  to  the  act  of  1856,  under  which  the 
foregoing  decisions  were  made. 

Illinois. —  Archer  v.  Claflin,  31  111.  306; 
Dyer  v.  Flint,  21  111.  80,  74  Am.  Dee.  73; 
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Syndicate  des  Cultivators,  etc.  v.  Currie,  72 
111.  App.  122 ;  Adams  v.  Merritt,  10  111.  App. 
275. 

Kansas. — Campbell  v.  Hall,  McCahon  (Kan.) 
53. 

Kentucky. —  Williams  v.  Martin,  1  Mete. 
(Ky.)  42. 

Louisiana. —  Reding  v.  Ridge,  14  La.  Ann. 
36. 

Minnesota. —  Ely  v.  Titus,  14  Minn.  125; 
Murphy  v.  Purdy,  13  Minn.  422;  Morrison 
V.  Lovejoy,  6  Minn.  183.;  Pierse  v.  Smith,  1 
Minn.  82. 

NeiD  York. —  Hitner  v.  Boutilier,  67  Hun 
(N.  Y.)  203,  22  N.  Y.  Suppl.  64,  51  N.  Y.  St. 
518;  Farley  v.  Shoemaker,  49  Hun  (N.  Y.) 
606,  1  N.  Y.  Suppl.  729,  17  N.  Y.  St.  205; 
Bennett  v.  Edwards,  27  Hun  (N.  Y.)  352; 
Sickles  V.  Sullivan,  5  Hun  (N.  Y.)  569; 
Monette  v.  Chardon,  16  Misc.  (N.  Y.)  165, 
37  N.  Y.  Suppl.  2,  72  N.  Y.  St.  135;  Bern- 
hard  V.  Cohen,  56  N.  Y.  Suppl.  271  [affirmed 
in  27  Misc.  (N.  Y.)  794,  58  N.  Y.  Suppl. 
363]  ;  White  v.  Goodson  Type  Casting,  etc., 
Mach.  Co.,  34  N.  Y.  Suppl.  797,  24  N.  Y. 
Civ.  Proc.  411;  Norfolk,  etc..  Hosiery  Co.  V. 
Arnold,  18  N.  Y.  Suppl.  910,  46  N.  Y.  St. 
491;  Brown  v.  Keogh,  14  N.  Y.  Suppl.  915; 
McCulloh  V.  Aeby,  9  N.  Y.  Suppl.  361,  31 
N.  Y.  St.  125 ;  St.  Amant  v.  De  Beixcedon, 
3  Sandf.  (N.  Y.)  703;  Hill  v.  Bond,  22  How. 
Pr.  (N.  Y.)  272;  Matter  of  Bliss,  7  Hill 
(N.  Y.)  187;  Matter  of  Faulkner,  4  Hill 
(N.  Y.)  598;  Esc  p.  Haynes,  18  Wend.  (N.  Y.) 
611;  Smith  v.  Luce,  14  Wend.  (N.  Y.)  237; 
Gilbert  v.  Tompkins,  2  Edm.  Sel.  Cas.  (N.Y.) 
232,  Code  Rep.  N.  S.  (N.  Y.)  16.  But  see 
contra,  Morgan  v.  Avery,  7  Barb.  (N.  Y.) 
656;  Cammann  v.  Tompkins,  2  Edm.  Sel. 
Cas.  (N.  Y.)  227,  Code  Rep.  N.  S.  (N.  Y.) 
12. 

OTiio.— Garner  v.  White,  23  Ohio  St. 
192. 

Pennsylvania. —  Simons  v.  Hickman,  24 
Wkly.  Notes  Cas.  (Pa.)  92;  Curwensville 
Mfg.  Co.  V.  Bloom,  10  Pa.  Co.  Ct.  295. 

Rhode  Island. —  Greene  v.  Tripp,  11  R.  I. 
424. 

South  Carolina. —  Wando  Phosphate  Co.  'O. 
Rosenberg,  31  S.  C.  301,  9  S.  E.  969;  Kerch- 
ner  v.  McCormac,  25  S.  C.  461 ;  Ivy  v.  Caston, 
21  S.  C.  583;  Claussen  v.  Fultz,  13  S.  C. 
476;  Brown  v.  Morris,  10  S.  C.  467. 
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immaterial.^^  In  some  jurisdictions  positive  statements  as  to  the  ground  upon 
which  the  affidavit  is  sought  are  unnecessary,  for  the  reason  that  the  statute  permits 
the  affidavit  to  be  made  on  information  and  behef ,  or  upon  behef  only,  or  because 
sanctioned  by  the  practice ;  but  where  the  statute  prescribes  the  form  in  which 
this  behef  may  be  stated,  unless  there  is  a  substantial  compliance  therewith  the 
affidavit  will  be  insufficient.^^ 

(b)  As  to  Intent.  Intent  to  depart,  to  remove  or  to  dispose  of  property,  or 
to  defraud  creditors  is  not  usually  the  subject  of  direct  or  positive  proof,  but  is 
to  be  inferred  from  the  acts  and  conduct  of  the  debtor.  Hence  to  authorize  such 
an  inference  there  must  be  appropriate  allegation  of  such  facts,  circumstances, 
acts,  or  declarations  as  will  enable  the  court  or  officer  to  judge  whether  or  not 
such  an  intent  may  be  implied. 


Soutli  Dakota. — Deering  v.  Warren,  1  S.  D. 
35,  44  N.  W.  1068, 

Texas. —  Sydnor  v.  Totham,  6  Tex.  189. 

Virginia. —  Clowser  v.  Hall,  80  Va.  864; 
Sublett  V.  Wood,  76  Va.  318. 

^¥est  Virginia. —  Roberts  v.  Burns,  48 
W.  Va.  92,  35  S.  E.  922 ;  Sandheger  v.  Hosev, 
26  W.  Va.  221. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  249. 

Sufficiency  of  positive  allegation. —  If  tlie 
existence  of  the  grounds  upon  which  the  at- 
tachment is  asked  for  is  made  to  appear  by 
positive  allegation,  the  omission  of  specific, 
particular  facts  and  circumstances  tending 
to  establish  the  ground  is  immaterial.  Fur- 
man  V.  Walter,  13  How.  Pr.  (K  Y.)  348. 

23.  Allen  v.  Meyer,  7  Daly  (N.  Y.)  229; 
Patterson  v.  Delaney,  14  N.  Y.  Suppl.  100, 
37  N.  Y.  St.  585,  20  N.  Y.  Civ.  Proc.  427; 
Steele  v.  Raphael,  13  N.  Y.  Suppl.  664,  37 
N.  Y.  St.  623. 

Verification  of  petition. —  Where  an  affi- 
davit states  all  the  necessary  facts  positively 
as  of  affiant's  own  knowledge,  a  statement  in 
the  verification  thereto  that  "  so  far  as  the 
same  are  matters  of  information,  he  verily 
believes  them  to  be  true "  is  mere  surplus- 
age. Pitkins  V.  Boyd,  4  Greene  (Iowa)  255. 
To  same  effect,  Lanier  v.  Houston  City  Bank, 
.  9  N.  Y.  Civ.  Proc.  161. 

24.  Florida. —  Zinn  v.  Dzialynski,  13  Fla. 
597. 

Indiana. —  McNamara  v.  Ellis,  14  Ind.  516; 
Reed  v.  Kentucky  Bank,  5  Blackf.  (Ind.) 
227. 

Kentucky. —  Fuqua  v.  Farmers',  etc.,  Nat. 
Bank,  18  Ky.  L.  Rep.  101,  35  S.  W.  545. 

Louisiana. —  Dinkelspiel  v.  New  Albany 
Woolen  Mills,  46  Jua.  Ann.  576,  15  So.' 282; 
Walker  v.  Barrelli,  32  La.  Ann.  467;  Cle- 
ments V.  Cassily,  2  La.  Ann.  567. 

Maryland. —  Boarman  t\ 'Patterson,  1  Gill 
..(Md.)  372. 

Michigan. —  Nicolls  v.  Lawrence,  30  Mich. 
395 ;  Maeumber  v.  Beam,  22  Mich.  395.  Con- 
tra, Anonymous,  2  Mich.  N.  P.  118. 

Missouri. —  Tufts  v.  Volkening,  51  Mo. 
App.  7. 

'New  Mexico. —  Leitensdorfer  v.  Webb,  1 
N.  M.  34. 

Pennsylvania. —  Bovd  t\  Lippencott,  2  Pa. 
Co.  Ct.  585,  44  Leg.  Int.  (Pa.)  46. 

Tennessee. —  Phipps  v.  Burnett,  96  Tenn. 
175,  33  S.  W.  925  {approving  Alabama  Bank 
[31] 


V.  Berry,  2  Humphr.  (Tenn.)  442,  and  dis- 
tinguishing Nelson  v.  Fuld,  89  Tenn.  466,  14 
S.  W\  1079]  ;  Lester  v.  Cummings,  8  Humphr, 
(Tenn.)  384, 

25,  Dean  v.  Oppenheimer,  25  Md.  368 
(where  a  statement  that  affiant  knew  or  be- 
lieved was  held  not  to  comply  with  the  stat- 
utory requirement  that  the  affidavit  should  be 
made  on  the  knowledge  or  belief  of  plaintiff ; 
and  it  was  also  held  that  an  affidavit  stating 
the  knowledge  of  affiant  or  that  he  had  good 
reason  to  believe  was  not  a  compliance  with 
the  requirement  that  the  affidavit  should 
state  that  plaintiff  knows  or  believes)  ;  Ste- 
venson V.  Robbins,  5  Mo.  18  (where  the  stat- 
ute authorizes  an  attachment  where  there 
was  good  reason  to  believe  that  the  debtor 
is  about  fraudulently  to  dispose  of  his  prop- 
erty, etc.,  and  the  affidavit  merely  alleged 
"  that  it  is  the  belief  of  the  affiant " )  ;  Dela- 
plain  V.  Armstrong,  21  W.  Va.  211;  Ritten- 
house  V.  Harman,  7  W.  Va.  380  (where  a 
statement  that  affiant  thinks  was  held  not  to 
be  the  equivalent  of  the  statement  that  affiant 
believes ) . 

26.  Minnesota. —  Morrison  v.  Lovejoy,  6 
Minn.  183. 

ISiew  Jersey. —  Kennedy  v.  Chumar,  26 
N.  J.  L.  305. 

ISleio  York. —  Bennett  v.  Edwards,  27  Hun 
(N.  Y.)  352;  Stevens  v.  Middleton,  26  Hun 
(N.  Y.)  470;  Fulton  v.  Heaton,  1  Barb. 
(N.  Y.)  552;  Ketchum  r.  Vidvard,  4  Thomps. 
&  C.  (N.  Y.)  138;  Denzer  v.  Mundy,  5  Rob. 
(N.  Y.)  636;  St.  Amant  v.  De  Beixcedon,  3 
Sandf.  (N.  Y.)  703;  Camp  r.  Tibbetts,  2 
E.  D.  Smith  (N.  Y.)  20,  3  Code  Rep.  (N.  Y.) 
45;  Monette  v.  Chardon,  16  Misc.  (N.  Y.) 
165,  37  N.  Y.  Suppl.  2,  72  N.  Y.  St.  135; 
Goldschmidt  v.  Herschorn,  13  N.  Y.  St.  560; 
Johnson  i\  Moss,  20  Wend.  (N.  Y.)  145. 

North  Carolina. —  See  Hess  v.  Brower,  76 
N.  C.  428. 

Ohio. —  Dunlevy  v.  Schartz,  17  Ohio  St. 
640. 

'South  Carolina. —  Ivy  v.  Caston,  21  S.  C. 
583.  See  Roddey  v.  Erwin,  31  S.  C.  36,  9 
S.  E.  729;  Korchnor  McCormac,  25  S.  C. 
461:  Clausson  r.  Fultz,  13  S.  C.  476. 

ToDicsscc. — McHaney  v.  Cawthorn,  4  Heisk. 
(Tenn.)  508. 

West  Virghiia. — -Delaplain  v.  Armstrong, 
21  W.  Va.  211. 

United  States.— V:\y  v.  Hanks,  8  Fed.  Cas. 
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(c)  Sources  of  Information  and  Grounds  of  Belief.  In  an  affidavit  on 
information  and  belief  it  must,  as  a  general  rule,  appear  that  affiant's  information 
was  derived  from  a  competent  source,  that  is,  the  sources  of  information  together 
with  the  grounds  of  the  belief  must  be  disclosed  in  such  a  manner  as  to  enable 
the  court  to  decide  upon  the  probable  truth  of  the  statements  and  the  authenticity 
of  the  jurisdictional  facts.^'^    Hence,  the  names  of  third  persons  from  whom  the 


No.  4,430,  1  West.  L.  Month,  107,  constru- 
ing Ohio  statute.  ^ 

Canada. —  Wakefield  v.  Bruce,  5  Ont.  Pr. 
77. 

Conjecture. —  If  the  allegations  are  as  con- 
sistent with  an  honest  purpose  as  with  a  dis- 
honest intent,  an  attachment  should  not  be 
granted  on  mere  conjecture.  Bernhard  v. 
Cohen,  27  Misc.  (N.  Y.)  794,  58  N.  Y.  Suppl. 
363. 

"  May  "  depart. —  An  allegation  that  plain- 
tiif  really  believes,  and  has  just  grounds  to 
apprehend,  that  defendant  "may"  depart 
from  the  state,  etc.,  is  insufficient.  Reding 
V.  Ridge,  14  La.  Ann.  36. 

Sufficiency. —  An  affidavit  stating  that 
plaintiff  believes  that  defendant  has  fraudu- 
lentl^A  conveyed  his  property  to  prevent  the 
collection  of  plaintiff's  debt  and  that  de- 
fendant has  informed  affiant  that  he  has  sold 
all  his  personalty  and  would  pay  when  he 
got  ready  is  sufficient.  Bowers  v.  Beck,  2 
Nev.  139.  Under  a  statute  requiring  affiant 
'to  declare  that  he  verily  believes,  etc.,  an 
affidavit  by  plaintiff's  attorney  that  to  the 
best  of  plaintiff's  knowledge  and  belief  the 
defendants  had  disposed  of  part  and  were 
about  to  dispose  of  the  whole  of  their  prop- 
erty with  intent,  etc.,  is  insufficient.  Stadler 
Parmlee,  10  Iowa  23.  Under  the  Penn- 
sylvania act  of  1836,  requiring  the  affidavit 
to  state  facts,  the  creditor  must  swear  that 
defendant  absconded  with  intent  to  defraud 
his  creditors  as  distinguished  from  his  own 
belief  in  such  intention.  Simons  v.  Hick- 
man, 24  Wkly.  Notes  Cas.  (Pa.)  92. 

27.  Byles  v.  Rowe,  64  Mich.  522,  31  N.  W. 
463;  Hunt  X).  Strew,  39  Mich.  368;  Murphy 
V.  Jack,  142  N.  Y.  215,  36  N.  E.  882,  58  N.  Y. 
St.  458,  40  Am.  St.  Rep.  590  [reversing  76 
Hun  (N.  Y.)  356,  27  N.  Y.  Suppl.  802,  58 
N.  Y.  St.  481];  Steuben  County  Bank  v. 
Alberger,  78  N.  Y.  252;  MoWry  v.  Sanborn, 
65  N.  Y.  581 ;  Barrell  v.  Todd,  65  N.  Y.  App. 
Div.  22,  72  N.  Y.  Suppl.  527 ;  Hunt  v.  Robin- 
son, 52  N.  Y.  App.  Div.  539,  65  N.  Y.  Suppl. 
386;  Hawkins  f.  Pakas,  39  N.  Y.  App.  Div. 
506,  57  N.  Y.  Suppl.  317;  Smith  v.  Holt, 
37  N.  Y.  App.  Div.  24,  55  N.  Y.  Suppl. 
731,  89  N.  Y.  St.  731;  Haskell  v.  Osborn, 
33  N.  Y.  App.  Div.  127,  53  N.  Y.  Suppl. 
361;  Wallace  v.  Baring,  21  N.  Y.  App.  Div. 
477,  48  N.  Y.  Suppl.  692;  Shuler  v.  Bird- 
sail,  etc.,  Mfg.  Co.,  17  N.  Y.  App.  Div.  228, 
45  N.  Y.  Suppl.  725.;  Lehmaier  v.  Buchner, 
14  N.  Y.  App.  Div.  263,  43.  N.  Y.  Suppl.  438, 
4  N.  Y.  Annot.  Cas.  82;  Hoormann  v.  Climax 
Cycle  Co.,  9  N.  Y.  App.  Div.  579,  41  N.  Y. 
Siippl.  710,  75  N.  Y.  St.  1100;  Hoosick  Falls 
First  Nat.  Bank  v.  Wallace,  4  N.  Y.  App. 
Div.  382,  38  N.  Y.  Suppl.  851,  74  N.  Y.  St. 
787;  Empire  Warehouse  Co.  v,  Mallett,  84 
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Hun  (N.  Y.)  561,  32  N.  Y.  Suppl.  861,  66 
N.  Y.  St.  313;  Hitner  v.  Boutilier,  67  Hun 
(N.  Y.)  203,  22  N.  Y.  Suppl.  64,  51  N.  Y. 
St.  518 ;  Kokomo  Straw-Board  Co.  v.  Inman, 
53  Hun  (N.  Y.)  39,  5  N.  Y.  Suppl.  888,  24 
N.  Y.  St.  663;  Crowns  v.  Vail,  51  Hun 
(N.  Y.)  204,  4  N.  Y.  Suppl.  324,  21  N.  Y. 
St.  208  laffirming  2  N.  Y.  Suppl.  218]  ;  Buhl 
V.  Ball,  41  Hun  (N.  Y.)  61;  James  v.  Rich- 
ardson, 39  Hun  (N.  Y.)  399;  Marine  Nat. 
Bank  v.  Ward,  35  Hun  (N.  Y.)  395;  Crib- 
ben  V.  Schillinger,  30  Hun  (N.  Y.)  248; 
Genin  v.  Tompkins,  12  Barb.  (N.  Y.)  265, 
Code  Rep.  N.  S.  (N.  Y.)  12;  Cadwell  v.  Col- 
gate, 7  Barb.  (N.  Y.)  253;  Claflin  v\  Silberg,  4 
Silv.  Supreme  (N.  Y.)  11,  8  N.  Y.  Suppl. 
557,  29  N.  Y.  St.  362;  Appleton  v.  Speer, 
57  N.  Y.  Super.  Ct.  119,  6  N.  Y.  Suppl.  511, 
25  N.  Y.  St.  816;  Taintor  v.  Charles  Beseler 
Co.,  33  Misc.  (N.  Y.)  720,  68  N.  Y.  Suppl. 
980;  Foster  v.  Rogers,  .31  Misc.  (N.  Y.)  14, 
64  N.  Y.  Suppl.  652;  Harroway  v.  Flint,  19 
Misc.  (N.  Y.)  411,  44  N.  Y.  Suppl.  335; 
Einstein  v.  Climax  Cycle  Co.,  18  Misc.  (N.  Y.) 
88,  41  N.  Y.  Suppl.  837,  3  N.  Y.  Annot.  Cas. 
203  note;  Monette  v.  Chardon,  16  Misc. 
(N.  Y.)  165,  37  N.  Y.  Suppl.  2,  72  N.  Y.  St. 
135;  Globe  Yarn  Mills  v.  Bilbrough,  2  Misc. 
(N.  Y.)  100,  21  N.  Y.  Suppl.  2,  49  N.  Y. 
St.  702;  Newwitter  v.  Mansell,  14  N.  Y. 
Suppl.  506,  38  N.  Y.  St.  595;  Dickson  v. 
Mayer,  12  N.  Y.  Suppl.  359,  35  N.  Y.  St. 
616;  Thomas  v.  Dickerson,  11  N.  Y.  Suppl. 
436,  33  N.  Y.  St.  786;  McCuUoh  Aeby, 
9  N.  Y.  Suppl.  361,  31  N.  Y.  St.  125;  Lewis 
V.  Vail,  5  N.  Y.  Suppl.  946;  Geneva  Non- 
Magnetic  Watch  Co.  V.  Payne,  5  N.  Y.  Suppl. 
68 ;  Pride  V.  Indianapolis,  etc.,  R.  Co.,  4 
N.  Y.  Suppl.  15,  21  N.  Y.  St.  261;  Strauss 
V.  Seamon,  13  N.  Y.  St.  740;  Smith  v.  Fo- 
garty,  6  N.  Y.  Civ.  Proc.  366;  Dolz  v.  At- 
lantic, etc.,  Transp.  Co.,  3  N.  Y.  Civ.  Proc. 
162;  Brewer  v.  Tucker,  13  Abb.  Pr.  (N.  Y.) 
76;  King  v.  Southwick,  66  How.  Pr.  (N.  Y.) 
282;  Ellison  Bernstein,  60  How.  Pr. 
(W.  Y.)  145;  Wentzler  v.  Ross,  59  How.  Pr. 
(N.  Y.)  397;  Claflin  v.  Baere,  57  How.  Pr. 
(N.  Y.)  78;  Skiff  v.-  Stewart,  39  How.. 
Pr.  (N.  Y.)  385;  Gilbert  v.  Tompkins,  Code 
Rep.  N.  S.  (N.  Y.)  16,  2  Edm.  Sel.  Cas. 
(N.  y.)  232;  Cammann  v.  Tompkins,  Code 
Rep.  N.  S.  (N.  Y.)  12,  2  Edm.  Sel.  Cas.  (N.  Y.)  . 
227;  Guckenheimer  v.  Libbey,  42  S.  C.  162,. 
19  S.  E.  999;  Ketchin  v.  Landecker,  32  S.  C. 
155,  10  S.  E.  936;  Wando  Phosphate  Co.  v. 
Rosenberg,  31  S.  C.  301,  9  S.  E.  969;  Kerchner 
V.  McCormac,  25  S.  C.  461;  Myers  v.  White- 
heart,  24  S.  C.  196;  Brown  v.  Morris,  10 
S.  C.  467 ;  Upper  Canada  Bank  v.  Spaffordy 
2  U.  C.  Q.  B.  0.  S.  373.  Contra,  Hess  V, 
Brower,  76  N.  C.  428. 
Information  by  telephone. —  Though  an  at- 
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alleged  information  was  derived  sliould  be  given,^^  or  their  affidavits  presented ; 
and,  where  information  is  derived  from  books  or  papers  they  should  be  produced, 
if  practicable,  or  if  not  copies  or  extracts  should  be  furnished  with  appropriate 
reference  thereto.^^ 

(d)  Excusing  Non -Production  of  Best  Evidence.  If  the  affidavit  of  the 
informant  or  other  source  of  information  is  not  produced,  satisfactory  reasons 


taehment  may  be  granted  on  an  affidavit 
based  on  information  transmitted  by  tele- 
phone, it  must  appear  that  affiant  recognized 
the  voice  of  the  sender,  or  he  must  identify 
the  informer  in  some  way.  Murphy  v.  Jack, 
142' N.  Y.  215,  36  N.  E.  882,  58  N.  Y.  St. 
458,  40  Am.  St.  Rep.  590  {reversing  76  Hun 
(N.  Y.)  356,  27  N.  Y.  Suppl.  802,  58  N.  Y. 
St.  481].  Information  derived  by  telephone 
from  a  person  whose  voice  was  recognized  is 
not  competent  where  it  appears  that  the  state- 
ment by  the  informant  was  of  itself  hearsay. 
Andrews  i^.  Schofield,  27  N.  Y.  App.  Div.  90, 
50  N.  Y.  Suppl.  132. 

Information  from  written  admissions. — ^An 
affidavit  by  the  attorney  of  a  non-resident 
plaintiff  is  sufficient  if  it  appears  that  the 
statement  as  to  the  amount  and  nature  of 
defendant's  indebtedness  was  made  upon  in- 
formation and  belief  derived  from  the  writ- 
ten admissions  of  defendant  in  the  posses- 
sion of  affiant.  Howell  v.  Kingsbury,  15 
Wis.  272. 

Knowledge  of  informants. —  An  affidavit  is 
insufficient  which  fails  to  show  that  affiant's 
informants  had  knowledge  of  the  facts  which 
they  communicated,  or  where  the  belief  of 
affiant  is  founded  on  the  past  record  of  de- 
fendant. Nevada  Bank  v.  Cregan,  17  Misc. 
(N.  Y.)  241,  40  K  Y.  Suppl.  1065. 

Reference  to  return  to  writ. —  A  statement 
that  defendant  has  left  the  county  to  avoid 
the  service  of  summons  as  shown  by  the  re- 
turn of  a  constable  to  the  writ  is  sufficient. 
Webster  v.  Daniel,  47  Ark.  131,  14  S.  W. 
550. 

,  Sufficiency. — For  cases  in  which  the  sources 
of  information  stated  v/ere  held  sufficient  to 
support  the  averment  of  information  and  be- 
lief see  Anthony  v.  Fox,  53  N.  Y.  App.  Div. 
200,  65  N.  Y.  Suppl.  806;  Everitt  v.  Park, 
88  Hun  (N.  Y.)  368,  34  N.  Y.  Suppl.  827, 
08  N.  Y.  St.  765,  2  N.  Y.  Annot.  Cas.  205; 
Mann  v.  Carter,  71  Hun  (N.  Y.)  72,  24  N.  Y. 
Suppl.  591,  54  N.  Y.  St.  212  ;  Minck  v.  Levey, 
17  Misc.  (N.  Y.)  315,  40  N.  Y.  Suppl.  "348; 
Adams  v.  Hilliard,  14  N.  Y.  Suppl.  120,  37 
N.  Y.  St.  314;  Matter  of  Bliss,  7  Hill  (N.  Y.) 
187;  Gashine  v.  Baer,  04  N.  C.  108;  Guck- 
enheimcr  v.  Libbey,  42  S.  C.  162,  19  S.  E. 
})!)!)  ;  Sharp  v.  Palmer,  31  S.  C.  444,  10  S.  E. 
98;  Roddey  v.  Erwin,  31  S.  C.  36,  9  S.  E. 
729. 

Ability  to  prove  matters  as  alleged.— In 

Pennsylvania  an  affidavit  upon  information 
and  belief  must  aver  an  ability  to  prove  the 
matters  as  alleged.  Simon  v.  Johnson,  7 
Kulp  (Pa.)  166;  Ross  y.  Behringer,  21  Pa. 
Co.  Ct.  260. 

28.  Acker  f;.  Savniseh,  25  Misc.  (N.  Y.) 
415,  54  N.  Y.  Suppl.  937. 


29.  Sill  Stove  Works  v.  Scott,  62  N.  Y. 
App.  Div.  566,  71  N.  Y.  Suppl.  181;  Pride 
V.  Indianapolis,  etc.,  R.  Co.,  4  N.  Y.  Suppl. 
15,  21  N.  Y.  St.  261;  Wallach  v.  Sippilli,  65 
How.  Pr.  (N.  Y.)  501;  Matter  of  Bliss,  7 
Hill  {N.  Y.)  187. 

Date  of  informants'  affidavits. —  In  Belden 
V.  Wilcox,  47  Hun  (N.  Y.)  331,  a  statement 
by  plaintiff's  attorney  that  the  sources  of 
affiant's  information  and  the  grounds  of  his 
belief  were  affidavits  filed  more  than  five 
weeks  previously  was  held  to  be  insufficient, 
where  no  reason  was  shown  for  not  produc- 
ing the  affidavit  of  plaintiff  and  it  was  not 
shown  that  the  condition  of  affairs  might 
not  have  changed  since  last  filing. 

30.  Pride  v.  Indianapolis,  etc.,  R.  Co.,  4 
N.  Y.  Suppl.  15,  21  N.  Y.  St.  261. 

An  affidavit  by  a  receiver  containing  gen- 
eral statements  as  to  the  effect  of  the  books 
and  papers  of  plaintiff  without  the  dis- 
closure of  facts,  and  which  does  not  state 
enough  of  the  agreement  upon  which  the  ac- 
tion is  based  to  enable  the  court  to  deter- 
mine whether  or  not  defendant  is  in  de- 
fault is  insufficient.  McCulloh  v.  Aeby,  9 
N.  Y.  Suppl.  361,  31  N.  Y.  St.  125. 

Correspondence  and  telegrams. —  An  affi- 
davit by  a  third  person  on  information  and 
belief  derived  from  correspondence  and  tele- 
grams received  from  plaintiff  is  insufficient, 
where  the  correspondence  is  not  set  out  and 
only  copies  of  some  of  the  telegrams  are 
given  (Barren  v.  Todd,  65  N.  Y.  App.  Div. 
22,  72  ]Sr.  Y.  Suppl.  527;  Stewart  v.  Lyman, 
62  N.  Y.  App.  Div.  182,  70  N.  Y.  Suppl. 
936)  ;  and  an  affidavit  alleging  as  a  source 
of  information  and  belief  a  cablegram  re- 
ceived from  the  correspondent,  deponent's 
firm,  which  fails  to  state  the  contents  of 
the  cablegram,  is  insufficient  (Ladenburg  v. 
Commercial  Bank,  87  Hun  (N.  Y.)  269,  33 
N.  Y.  Suppl.  821,  67  N.  Y.  St.  466  \_rGvcrs- 
ing  84  Hun  (N.  Y.)  503,  32  N.  Y.  SuppL 
873,  66  N.  Y.  St.  153,  24  N.  Y.  Civ.  Proc. 
234,  and  affirmed  in  146  N.  Y.  406,  42  N.  E. 
543]). 

Extracts  from  other  affidavits. —  Plaintiff' 
may  embody  in  his  affidavit  extracts  from  an 
affidavit  used  in  attachment  proceedings 
against  the  same  defendant  by  other  parties, 
where  neither  afiiant  nor  the  original  afii- 
davit  can  be  produced  (Levy  r.  Goldstein,  18 
Misc.  (N.  Y.)  639,  43  N.  Y.  Suppl.  774), 
and  it  is  siifliciciit  to  refer  to  nlliclnvits  pre- 
sented on  the  n Implication  and  ordered  on  file 
(Buell  r.  \-M\  Camp,  119  N.  Y.  UiO.  2;^  N.  E. 
538,  28  N.  V.  Si.  947).  But  an  atlldavit, 
the  material  alh>gations  of  which  are  on 
information  and  belief,  is  insuHieient  where 
the  source  of   information   is   in  afiidavits 
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should  be  given  for  the  failure  so  to  do.^^  If  the  inability  to  procure  the  testi- 
mony of  the  informant  or,  altliough  not  so  stated  in  terms,  the  impracticability 
of  producing  his  affidavit  fairly  appears  from  the  moving  papers,  a  sufficient 
excuse  is  presented.^^ 

(iv)  Reference  to  Pleadings  or  Papers  —  (a)  In  General.  Copies  of, 
or  extracts  from,  the  pleadings,  affidavits,  or  depositions  on  file  may  properly  be 
considered  where  the  applicant  is  unable  to  procure  the  affidavits  of  the  persons 
who  made  the  originals,^  and  in  sijpport  of  the  affidavits  presented  on  the  applica- 
tion the  court  may  consider  affidavits  made  or  filed  by  other  parties  at  the  same 
time  in  similar  proceedings  against  the  same  debtor.^^  However,  a  mere  refer- 
ence to  another  affidavit  on  file  is  insufficient,  unless  extracts  therefrom  bearing 
upon  the  facts  relied  on  are  set  out.^^    So  is  a  reference  to  affidavits  without 


on  file  in  the  court,  which  are  referred  to, 
but  are  not  quoted  from,  and  no  part  of 
their  contents  set  out,  so  that  the  court  may 
know  what  facts  are  stated  therein  ( Selser 
Bros,  Co.  V.  Potter  Produce  Co.,  77  Hun 
(N.  Y.)  313,  28  N.  Y.  Suppl.  428,  59  N.  Y. 
St.  826),  and  when  copies  of  affidavits  in 
other  attachment  cases  against  defendant  are 
filed  to  show  the  source  of  information,  affiant 
must  also  show  that  he  believes  the  state- 
ments in  such  affidavits  (Brewster  v.  Van 
Camp,  8  N.  Y.  Suppl.  588,  28  N.  Y.  St.  591. 
Contra,  Levy  v.  Goldstein,  18  Misc.  (N.  Y.) 
639,  43  N.  Y.  Suppl.  774).  It  is  sufficient 
to  state  that  the  information  upon  which 
'the  belief  is  based  is  derived  from  a  state- 
ment by  the  assignor  of  the  claim  in  the  na- 
ture of  a  deposition  taken  in  a  foreign  state, 
but  which  could  not  be  used  in  the  courts  of 
this  state.  Hawkins  v.  Pakas,  39  N.  Y.  App. 
Div.  506,  57  N.  Y.  Suppl.  317. 

See,  generally,  Affidavits,  2  Cyc.  25. 

31.  Steuben  County  Bank  v.  Alberger,  78 
N.  Y.  252;  Yates  v.  North,  44  N.  Y.  271; 
Sill  Stove  Works  v.  Scott,  62  N.  Y.  App.  Div. 
566,  71  N.  Y.  Suppl.  181;  Acker  v.  Savniscli, 
25  Misc.  (N.  Y.)  415,  54  N.  Y.  Suppl.  937; 
Vietor  v.  Goldberg,  6  Misc.  (N.  Y.)  46,  25 
K  Y.  Suppl.  1005,  56  N.  Y.  St.  620;  Wentzler 
-y.  Ross,  59  How.  Pr.  (N.  Y.)  397. 

Informant  an  employee  of  defendant. —  On 
a  statement  that  the  information  as  to  the 
non-residence  of  defendant  was  derived  from 
the  latter's  bookkeeper,  affiant  may  be  ex- 
cused from  stating  that  his  informant's  depo- 
sition cannot  be  obtained  ( Scott  v.  Beaudet, 
62  Hun  (N.  Y.)  50,  16  N.  Y.  Suppl.  409,  41 
N.  Y.  St.  675.  See  also  National  Bank  of 
Commerce  v.  Whiteman  Pulp,  etc.,  Co.,  21 
N.  Y.  Suppl.  748,  50  N.  Y.  St.  193  [affirmed 
in  138  N.  Y.  636,  33  N.  E.  1084,  51  N.  Y. 
St.  935] )  ;  but  where  it  is  not  shown  that 
any  attempt  was  made  to  procure  the  in- 
formant's affidavit,  a  mere  statement  that 
such  informant  was  a  friend  of  defendant  and 
would  not  voluntarily  make  an  affidavit  is 
insufficient  (Abrams  v.  Lavine,  90  Hun 
(N.  Y.)  566,  35  N.  Y.  Suppl.  881,  70  N.  Y. 
St.  542). 

Lack  of  time.^ — A  statement  of  inability, 
from  lack  of  time,  to  procure  the  affidavits 
of  plaintiff's  informants  is  not  a  sufficient  ex- 
cuse. Thomas  v.  Dickerson,  11  N.  Y.  Suppl. 
436,  33  N.  Y.  St.  786. 

Mere  inconvenience  in  procuring  the  affi- 
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davits  of  persons  from  whom  information 
was  obtained  will  not  excuse  the  failure  to 
produce  them  where  it  appears  that  such  per- 
sons were  accessible  and  no  reason  is  given 
for  the  failure  to  procure  their  affidavits. 
Brewster  v.  Van  Camp,  55  Hun  (N.  Y.)  603, 
8  N.  Y.  Suppl.  588,  28  N.  Y.  St.  591. 

Reasons  should  be  given  for  not  presenting 
a  positive  affidavit,  instead  of  one  made  on 
information  and  belief.  Dolz  v.  Atlantic, 
etc.,  Transp.  Co.,  3  N.  Y.  Civ.  Proc.  162. 

32-  Buell  V.  Van  Camp,  3  Silv.  Supreme 
(N.  Y.)  598,  8  N.  Y.  .Suppl.  207,  28  N.  Y. 
St.  907. 

33.  Levy  r.  Goldstein,  18  Misc.  (N.  Y.) 
639,  43  N.  Y.  Suppl.  774. 

34.  James  v.  Pvichardson,  39  Hun  (N.  Y.) 
399;  Whitney  V.  Hirsch,  39  Hun  (N.  Y.) 
325;  Bennett  v.  Edwards,  27  Hun  (N.  Y.) 
352;  Moore  v.  Richardson,  3  How.  Pr.  N.  S. 
(N.  Y.)  238. 

Adoption  of  bill. —  Where  the  bill  sworn  to 
and  filed  before  the  attachment  is  issued  con- 
tains the  necessary  allegations  for  the  issue 
of  an  attachment,  an  affidavit  adopting  the 
bill,  as  a  part  thereof,  bv  reference,  is  suffi- 
cient. Sims  V.  Tyrer,  96  Va.  5,  26  S.  E.  508; 
Fisher  v.  March,  26  Gratt.  (Va.)  765. 

Reference  to  complaint  or  petition. —  An 
affidavit  may  be  enlarged  by  incorporating 
therein  by  express  reference  the  allegations 
of  the  petition.  Stifel  v.  Cincinnati  Nat. 
Bank,  9  Ohio  Dec.  (Reprint)  700,  16  Cine. 
L.  Bui.  398.  But  an  affidavit  merely  alleg- 
ing that  the  allegations  of  the  complaint 
which  supply  the  deficiency  are  true  will 
not  be  aided  by  such  allegation,  where  it  is 
not  shown  that  the  complaint,  or  a  copy 
of  the  same,  was  presented  to  or  considered 
by  the  judge  to  whom  application  was  made, 
and  the  warrant  recites  that  the  facts  re- 
ferred to  were  made  to  appear  by  the  affi- 
davit. People  V.  St.  Nicholas  Bank,  44  N.  Y. 
App.  Div.  313,  60  N.  Y.  Suppl.  719. 

35.  Hallock  v.  Van  Camp,  55  Hun  (N.  Y.) 
1,  8  N.  Y.  Suppl.  588,  28  N.  Y.  St.  337,-^ 
Colver  V.  Van  Valen,  6  How.  Pr.  (N.  Y.)  102 J 

36.  Wilmerding  v.  Cunningham,  65  How.l 
Pr.  (N.  Y.)  344. 

A  mere  statement  that  affiant  has  a  cer-, 
tain  deposition  in  his  possession  is  insuffi-j 
cient,  where  a  copy  of  it  is  not  attached  or| 
no  reason  assigned  for  the  failure  to  do  so. 
Moore  i;.  Pvichardson,  3  How.  Pr.  N.  S.  (N.  Y.) 
238.  ■  J 
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annexing  a  copy  tliereof  or  stating  tliem  to  be  on  file,^^  or  a  mere  reference  to, 
without  a  copy  of,  a  general  assignment  and  inventory  made  by  the  debtor  which 
are  tiled  in  another  court.^^ 

(b)  To  ShoiD  Cause  or  Nature  of  Action  —  (1)  Gtenerally.  If  the  declara- 
tion or  complaint  is  required  to  be  presented  or  may  be  considered  on  the  appli- 
cation, the  omission  of  the  affidavit  to  set  out  the  cause  of  action  or  to  state  the 
nature  of  the  claim,  or  its  insufficiency  in  that  respect,  may  be  supplied  or  reme- 
died as  the  case  may  be,^^  or  it  will  be  sufficient  to  refer  to  the  pleading  to  show 
the  ground  upon  which  the  action  is  brought/^ 

(2)  Amount  or  Claim  or  Indebtedness.  If  the  affidavit  lacks  precision  in 
stating  plaintiff's  demand,  recourse  may  be  had  to  the  declaration  or  complaint, 
and  if  that  pleading  is  sufficiently  specific  the  proceedings  will  not  be  affected  by 
the  deficiencies  of  the  affidavit,^^  or  the  affidavit  will  be  sufficient  if  the  allegations 
of  the  complaint  in  this  connection,  which  are  sufficiently  made,  are  incorporated 
in  or  annexed  to  the  affidavit  or  are  referred  to  expressly  or  by  fair  implication.^ 
In  some  jurisdictions  if  tlie  claim  or  demand  is  sufficiently  stated  in  the  complaint 
or  petition,  it  is  unnecessary  again  to  make  the  statement  in  the  afiidavit,^  or  tO' 
repeat  it  therein  with  all  the  detail  required  in  a  pleading.^ 

(3)  Time  of  Maturity  of  Debt.  It  is  unnecessary  that  the  affidavit  shall 
state  when  the  debt  matured,  but  it  will  be  sufficient  if  the  petition  shows  that 
fact,^^  or  if  the  petition  sets  forth  the  contract  sued  on  so  that  the  date  of  its 
maturity  can  be  determined.^^ 

(c)  To  Shoio  Grounds  of  Attachment.  If  the  petition  states  the  non-resi- 
dence of  defendant,  an  affidavit  attesting  the  truth  of  all  the  allegations  in  the 
petition  is  sufficient ;    and  it  has  been  held  that  on  collateral  attack  reference 


37.  Fitzgerald  v.  Belden,  49  How.  P'r. 
(N.  Y.)  225. 

38.  Smith  v.  Arnold,  33  Hun  (K  Y.)  484. 

39.  Kohler  v.  Agassiz,  99  Cal.  9,  33  Pac. 
741;  O'Brien  v.  Daniel,  2  Blackf.  (Ind.) 
290;  Wessels  v.  Boettcher,  69  Hun  (N.  Y.) 
306,  23  N.  Y.  Suppl.  480,  53  N.  Y.  St.  313; 
Grevell  i;.  Whiteman,  32  Misc.  (K  Y.)  279, 
65  N.  Y.  Suppl.  974.  But' see  Constable  v. 
White,  1  Handy  (Ohio)  44,  12  Ohio  Dec. 
(Reprint)  18. 

Presumption. —  In  the  absence  of  any  show- 

■  ing  to  the  contrary  it  may  be  presumed  on 
appeal  that  a  defect  in  the  affidavit  was  sup- 
plied by  reference  to  a  sufficient  complaint. 
Hill  V.  Knickerbocker  Electric  Light,  etc., 
Co.,  14  N.  Y.  Suppl.  517,  38  N.  Y.  St.  417, 
21  N.  Y.  Civ.  Proc.  141.  But  if  the  affidavit 
fails  to  show  the  existence  of  a  cause  of  ac- 
tion, jurisdiction  to  issue  the  warrant  will  not 
be  deemed  to  have  been  acquired,  although 
the  verified  complaint  shows  the  existence  of 
the  cause,  if  there  is  no  proof  that  the  com- 
plaint was  considered.  People  v.  St.  Nicho- 
las Bank,  44  N.  Y.  App.  Div.  313,  60  N.  Y. 

■  Suppl.  719,  90  N.  Y.  St.  719,  30  N.  Y.  Civ. 
Proc.  30. 

40.  Grotte  v.  Nagle,  50  Nebr.  363,  69  N.  W. 
973. 

A  reference  to  a  complaint  on  information 
and  belief  which  is  insufficient  because  fail- 
ing to  state  the  sources  of  plaintiff's  knowl- 
edge or  ground  of  such  belief  is  bad  (Hitner 
V.  Boutilier,  67  Hun  (N.  Y.)  203,  22  N.  Y. 
Suppl.  64,  51  N.  Y.  St.  518),  but  if  the  com- 
plaint is  sufficient,  although  Upon  informa- 
tion and  belief,  the  cause  of  action  is  suffi- 


ciently stated  (Altworth  v.  Flynn,  27  Misc. 
(N.  Y.)  838,  58  N.  Y.  Suppl.  606). 

An  allegation  that  plaintiff  will  allege  in 
his  complaint  herein  certain  facts,  etc.,  is 
bad.    Axford  V.  Seguine,  75  N.  Y.  Suppl.  35. 

Unverified  complaint. —  An  omission  is  not 
supplied  by  reference  to  an  unverified  com- 
plaint which  is  annexed.  Addison  v.  Sujette, 
(S.  C.  1897)  27  S.  E.  631. 

41.  Harlow  v.  Becktle,  1  Blackf.  (Ind.) 
237;  Bond  i;.  Patterson,  1  Blackf.  (Ind.)  34; 
Cleveland  v.  Boden,  63  Tex.  103.  And  see 
Shirley  v.  Byrnes,  34  Tex.  625 ;  La  Force  v. 
Wear,  etc..  Dry  Goods  Co.,  8  Tex.  Civ.  App. 
572,  29  S.  W.  75. 

Offsets. —  The  affidavit  need  not  show  that 
part  of  the  debt  has  been  paid  when  that 
fact  appears  in  the  petition.  Harbour-Pitt 
Shoe  Co.  V.  Dixon,  22  Ky.  L.  Eep.  1169,  60 
S.  W.  186. 

42.  Matthai  v.  Conway,  2  App.  Cas. 
( D.  C. )  45 ;  Souberain  v.  Renaux,  6  La.  Ann. 
201;  Crandall  v.  McKaye,  6  Hun  (N.  Y.) 
483;  Morgan  v.  Johnson,  15  Tex.  568. 

43.  Chittenden  r.  Hobbs,  9  Iowa  417;  Fos- 
ter V.  Hall,  4  Humphr.  (Tenn.)  345. 

44.  Matthai  i\  Conway,  2  App.  Cas.  (D.  O 
45. 

It  is  not  an  objection  that  sworn  grounds 
for  attachment  stated  in  the  petition  are 
set  out  a  second  time  in  the  affidavit.  Har- 
rison V.  Ilarwood,  31  Tex.  650. 

45.  Bennett  r.  Rosenthal,  3  Tex.  App.  Civ. 
Cas.  §  156. 

46.  Cohen  r.  Grimes,  18  Tex.  Civ.  App. 
327,  45  S.  W.  210. 

47.  Miller  r.  Chandler,  29  La.  Ann.  88. 
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may  be  had  to  the  bond  and  petition  to  explain  an  allegation  of  non-residence 
contained  in  the  affidavit.^^  But  an  omission  in  the  affidavit  of  a  statement  that 
the  absconding  or  concealment  occurred  within  a  prescribed  time  after  the  injury, 
as  required  by  the  statute,  cannot  be  supplied  by  an  allegation  sufficient  in'  that 
respect  contained  in  the  declaration/^ 

(d)  Producing  Evidence  of  Debt.  Though  it  may  be  required  that  at  the 
time  of-  presenting  the  affidavit  the  creditor  shall  produce  the  bond,  account,  or 
other  evidence  of  the  debt  claimed,^^'  it  is  not  necessary  that  he  should  produce  all 
the  evidence  which  he  relies  on  to  establish  his  claim  at  the  trial.^^  Under  such  a 
provision  it  has  been  held  necessary  to  produce  the  assignment  of  the  claim  by 
the  original  creditor,^^  and  that  an  attachment  may  issue  upon  the  record  of  a 
foreign  attachments^  or  transcript  of  a  judgment  rendered  in  another  state,^ 
or  if  plaintiff  produce  an  agreement  containing  dependent  covenants  sued  upon.^^ 
Likewise,  an  attachment  may  issue  against  the  indorser  of  a  negotiable  promissory 
tLote  on  production  of  the  note  without  j)roof  of  its  indorsement  by  the  debtor,*^^ 
or  on  a  note  written  in  a  foreign  language  unaccompanied  by  a  translation  thereof .^^ 

{y)  Specific  Bequisitjes,  Statements,  and  Aileoations — ^^(a)  Venue. 
Por  the  purpose  of  showing  that  the  oath  was  administered  in  the  jurisdiction  of 
the  officer  before  whom  the  affidavit  was  taken  the  venue  or  place  of  the  taking 
should  appear.s^ 


48.  Avery  v.  Good,  114  Mo.  290,  21  S.  W. 
815. 

49.  Webb  v.  Bowler,  50  N.  C.  362. 

50.  Md.  Pub.  Gen.  Laws  (1888),  art.  9, 
§  4. 

The  account  contemplated  must  be  sufS- 
cient  to  inform  defendant  as  to  the  real  na- 
ture and  character  of  the  claim.  Burk  v. 
Tinsley,  80  Md.  98,  30  Atl.  604.  An  intel- 
ligible account  made  out  in  the  usual  mode 
adopted  by  merchants  will  be  sufficient  ( Stew- 
art V.  Katz,  30  Md.  334),  and  it  has  been 
lield  sufficient  to  show  the  aggregate  of  the 
:amount  claimed  to  be  due  without  itemiza- 
tion (Bartlett  v.  Wilbur,  53  Md.  485;  Cox 
■"V,  Waters,  34  Md.  460,  in  which  latter  case 
the  distinction  between  an  action  for  money 
loaned  and  for  goods  sold  and  delivered  was 
drawn  and  the  rule  stated  to  be  that  while 
the  dates  and  amounts  of  several  sums  loaned 
need  not  be  set  out,  but  might  be  stated  in 
the- aggregate,  an  account  for  goods  bargained 
and  sold  at  sundry  times  should  state  the 
items  in  detail ) . 

Presumption  of  filing. —  If  it  appears  from 
the  introductory  certificate  of  the  record  and 
by  the  writ  that  the  evidence  of  the  debt  sued 
upon  has  been  filed,  that  will  be  deemed  to 
have  been  the  fact,  although  the  clerk  in  his 
certificate  containing  the  affidavit  fails  to 
•certify  that  the  instruments  were  produced. 
Howard  v.  Oppenheimer,  25  Md.  350. 

Withdrawing  from  files. —  If  good  reason 
is  shown  the  court  may  allow  the  evidences 
of  debt  filed  Avith  the  warrant  to  be  with- 
drawn from  the  files,  on  substituting  copies 
therefor  without  invalidating  the  attachment 
proceedings.  Franklin  Bank  v.  Matthews,  69 
Md.  107,  14  Atl.  703. 

For  form  of.  a  voucher  to  support  affidavit 
see  Burk  v.  Tinsley,  80  Md.  98,  30  Atl.  604. 

51.  White  V.  Solomonsky,  30  Md.  585;  Lee 
«?.  Tinges,  7  Md.  215;  Dawson  v.  Bi-own,  12 
Oill  &  J.  (Md.)  53. 
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52.  Cumberland  Coal,  etc.,  Co.  v.  Hoffman 
Steam  Coal  Co.,  22  Md.  495. 

53.  Neptune  Ins.  Co.  'v.  Montell,  8  Gill 
(Md.)  228. 

54.  Cockey  v.  Milne,  16  Md.  200. 

55.  Dawson  v.  Brown,  12  Gill  &  J.  (Md.) 
53. 

56.  Dawson  v.  Brown,  12  Gill  &  J.  (Md.) 
53;  Smith  v.  Greenleaf,  4  Harr.  &  M. 
(Md.)  291. 

Annexing  notes. —  A  statement  of  the 
amount  due  upon  notes,  copies  of  which  are 
appended  to  the  declaration,  sufficiently  com- 
plies with  a  rule  of  court  requiring  a  pro- 
duction of  a  copy  of  the  instrument  upon 
which  suit  is  brought.  Woods  v.  Watkins, 
40  Pa.  St.  458. 

57.  De  Bebian  v.  Gola,  64  Md.  262,  21 
Atl.  275. 

58.  Beebe  v.  Morrell,  76  Mich.  114,  42 
N.  W.  1119,  15  Am.  St.  Rep.  288;  Englehart- 
Davidson  Mercantile  Co.  v.  Burrell,  66  Mo. 
App.  117;  Rudolf  v.  McDonald,  6  Nebr.  163. 
See  also  Trow's  Printing,  etc.,  Co.  v.  Hart, 
9  Daly  (N.  Y.)  413,  60  How.  Pr.  (N.  Y.) 
190. 

If  the  place  of  taking  appears  in  the  cap- 
tion of  the  affidr  vit,  although  not  in  its  body, 
the  failure  of  the  officer  to  designate  the 
name  of  the  county  for  which  he  was  ap- 
pointed is  immaterial  ( Smith  v.  Runnels,  94 
Mich.  617,  54  N.  W.  375)  ;  and  if  it  appears 
that  the  oath  was  administered  by  an  officer 
of  a  designated  county,  the  absence  of  a 
formal  statement  of  the  venue  is  immaterial 
(Kesler  v.  Lapham,  46  W.  Va.  293,  33  S.  E. 
289). 

Omission  of  the  letters  "  ss."  is  immaterial. 
McCord,  etc..  Mercantile  Co.  v.  Glenn,  6  Utah 
139,  21  Pae.  500. 

Presumption. —  The  affidavit  will  be  pre- 
sumed to  have  been  sworn  to  in  the  county 
designated  by  the  venue,  Kesler  v.  Lapham, 
46  W.  Va.  293,  33  S.  E.  289.    It  will  also 
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(b)  Entitling.  It  lias  been  said  to  be  improper  to  entitle  an  affidavit  in  a  cause 
where  the  action  has  not  been  commenced ;  or  where  the  affidavit  being  the 
foundation  of  the  action,  there  can  be  no  action  pending  until  the  issue  of  the 
writ/''^  The  general  rule,  however,  is  that  the  affidavit  should  contain  in  its  cap- 
tion the  title  of  the  cause  and  should  designate  the  court  where  the  action  is 
pending,**^  althougli  an  omission  to  entitle  the  affidavit  is  of  no  importance,  if  the 
court  in  which  the  remedy  is  sought  sufficiently  appears  elsewhere,^^  or  the  body 
of  the  affidavit  sufficiently  designates  the  parties.^^ 

(c)  Identification  and  Description  of  Parties  —  (1)  In  General.  The  affi- 
davit should  show  which  of  the  parties  named  is  plaintiff  and  which  defendant ;  ^ 
but  their  identity  or  relation  to  each  other  may  be  sufficiently  shown  by  a  refer- 
ence to  the  caption,^^  or  by  resort  to  the  record  or  other  papers.*^^ 

(2)  Plaintiff  —  (a)  In  General— aa.  BuU  Stated.  The  affidavit  should  iden- 
tify plaintiff,^^  but  if  plaintiff  is  sufficiently  identified  from  other  papers  in  the 
action  the  fact  that  he  is  not  named  in  the  affidavit,^^  or  that  it  contains  no  direct 
allegation  that  affiant  is  the  plaintiff  or  one  of  them    is  immaterial. 

bb.  Citizenship.  Where  the  fact  that  plaintiff  was  a  citizen  of  the  state  was 
necessary  to  be  shown  to  entitle  him  to  an  attachment,  failure  of  the  affidavit  to 


be  presumed  that  the  officer  had  jurisdic- 
tion to  administer  the  oath  within  the 
county  stated  ( Englehart-Davidson  Mercan- 
tile Co.  V.  Burrell,  66  Mo.  App.  117),  and 
that,  although  the  county  and  state  are  not 
definitely  set  out,  the  oath  was  administered 
within  the  proper  county  (Snell  v.  Eckerson, 
81  Iowa  284).  See,  generally,  Affidavits, 
2  Cyc.  21." 

59.  Wakefield  v.  Bruce,  5  Ont.  P'r.  77, 
holding  that,  though  an  affidavit  was  im- 
properly entitled,  such  fact  would  not  vitiate 
the  affidavit. 

60.  Quarles  v.  Eobinson,  2  Pinn.  (Wis.) 
97,  1  Chandl.  (Wis.)  29. 

61.  Sweeny  v.  Cochran,  19  Ind.  206;  Fargo 
V.  Cutshaw,  12  Ind.  App.  392,  39  N.  E.  532; 
Beebe  v.  Morrell,  76  Mich.  114,  42  N.  W. 
1119,  15  Am.  St.  Rep.  288;  Burgess  v.  Stitt, 
12  How.  Pr.  (N.  Y.)  401.  But  see  Kinney 
V.  Heald,  17  Ark.  397 ;  West  v.  Woolfolk,  21 
Fla.  189,  which  hold  that  failure  to  entitle 
the  affidavit  in  the  court  and  cause  is  not 
material. 

62.  Burnham  v.  Doolittle,  14  Nebr.  214,  15 
N.  W.  606. 

Affidavit  annexed  to  writ. —  Beebe  v.  Mor- 
rell, 76  Mich.  114,  42  N.  W.  1119,  15  Am.  St. 
Rep.  288. 

Official  designation  of  officer. —  It  is  imma- 
terial that  the  affidavit  is  not  styled  in  any 
court  if  the  officer,  a  commissioner  for  tak- 
ing affidavits  in  the  queen's  bench,  appends 
to  his  signature  the  words  "A  Com'r  in 
B.  R.,"  etc.  Scott  V.  Mitchell,  8  Ont.  Pr. 
518. 

63.  Cheadle  v.  Riddle,  6  Ark.  480;  Fargo 
V.  Cutshaw,  12  Ind.  App.  392,  39  N.  E,  532. 
See,  generally.  Affidavits,  2  Cyc.  18. 

64.  Burgess  v.  Stitt,  12  How.  Pr.  (N.  Y.) 
401. 

65.  Rubinsky  v.  Ullman,  4  Pa.  Dist. 
126. 

Sufficiency  of  designation. —  If  the  title 
shows  that  the  action  is  brought  by  persons 
named  against  others  also  designated,  there 


is  a  sufficient  showing  as  to  who  are  plaintiffs 
and  who  defendants.  Munzesheimer  v.  Heinze, 
74  Tex.  254,  11  S.  W.  1094. 

66.  Robinson  v.  Hesser,  4  N.  M.  144,  13 
Pac.  204. 

Contradictory  statements  in  the  affidavit 
and  petition  in  the  christian  name  of  a  party 
cannot  be  reconciled,  since  there  is  nothing 
to  show  which  is  correct.  Locke  v.  Harde- 
man, 67  Tex.  173,  2  S.  W.  363. 

See,  generally,  Affidavits,  2  Cyc.  20. 

67.  Burnside  v.  Davis,  65  Mich.  74,  31 
]Sr.  W.  619  (where  the  affidavit  was  made 
in  the  name  of  one  person  as  plaintiff,  and 
the  writ  issued  thereon  M^as  in  favor  of  two 
as  plaintiffs)  ;  Burgess  v.  Stitt,  12  How.  Pr. 
(N.  Y.)  401. 

Clerical  error  —  Plural  for  singular. —  An 
affidavit  by  one  of  several  plaintiffs,  alleging 
that  "  the  plaintiffs  aver,"  etc.,  is  equivalent 
to  a  statement  that  deponent  avers.  Jamison 
V.  Beecher,  4  Abb.  Pr.  (N.  Y.)  230. 

Identification  not  necessary. —  An  affidavit 
which  states  that  affiant,  the  plaintiff  and 
appellant,  believes,  etc.,  is  not  defective  be- 
cause of  the  failure  to  state  who  the  appel- 
lant is.  Voorheis  v.  Eiting,  15  Ky.  L.  Rep. 
161,  22  S.  W.  80. 

Sufficiency  of  identification. —  If  an  affida- 
vit is  annexed  to  the  writ  and  bears  the  same 
date,  plaintiff  is  sufficiently  identified  though 
he  is  not  named  in  the  affidavit.  Stringer 
V.  Dean,  61  Mich.  196,  27  N.  W.  886. 

Representative  or  individual  capacity. — An 
affidavit  which  in  the  title  of  the  action 
sliows  that  it  is  brought  by  plaintiff'  as  re- 
ceiver, but  which  thereafter  refers  to  him 
by  name,  stating  that  defendant  is  indebted 
to  him  as  plaintiff,  sufficiently  shows  an  in- 
debtedness to  him  in  his  representative  ca- 
pacitv.  O'Connor  v.  Roark,  108  Cal.  173,  41 
Pac.  465. 

68.  Stringer  v.  Dean,  61  Mich.  196,  27 
N.  W.  886. 

69.  Tessier  v.  Englehart,  18  Nebr.  167,  24 
N.  W.  734. 
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contain  a  sufficient  allegation  of  that  fact  has  been  held  to  render  it  defective.™ 
but  this  allegation  seems  no  longer  to  be  necessary  in  the  jurisdictions  in  which 
it  was  formerly  requiredJ^ 

cc.  Besidence.  Where,  to  authorize  an  affidavit  by  a  person  other  than  plaintiff, 
it  must  appear  that  he  is  a  non-resident,  thd  affidavit  must  show  that  fact ;  '^^  but 
if  a  non-resident  has  the  same  right  to  sue  out  an  attachment  as  a  resident,  his 
non-residence  need  not  be  shown."^^ 

(b)^  GopARTNERs.  Whcrc  plaintiffs  are  copartners,  if  the  firm  is  sufficiently 
identified,  the  fact  that  the  names  of-the  individual  partners  are  not  set  out  will 
not  render  the  affidavit  defective,'^*  nor  will  it  be  objectionable,  because  of  a  refer- 
ence to  the  firm  as  the  plaintiff.''^ 

_  (3)  Defendant  —  (a)  In  General  —  aa.  Rule  Stated.  Defendant  should  be  suf- 
ficiently identified  or  described,'^  but  extreme  particularity  is  not  required,'^ 


70.  Boarman  v.  Patterson,  1  Gill  (Md.) 
372;  Mandeville  v.  Jarrett,  6  Harr.  &  J. 
(Md.)  497;  Shivers  v.  Wilson,  5  Harr.  &  J. 
(Md.)  130,  9  Am.  Dec.  497. 

,  Citizen  of  the  United  States. —  An  allega- 
tion that  plaintiff  is  a  citizen  of  the  United 
States  is  not  equivalent  to  an  allegation  that 
he  is  a  citizen  of  the  state.  Yerby  v.  Lack- 
land, 6  Harr.  &  J.  (Md.)  446;  Shivers  v. 
Wilson,  5  Harr.  &  J.  (Md.)  130,  9  Am.  Dec. 
497. 

Specification  of  county. —  An  affidavit  stat- 
ing plaintiff  to  be  a  citizen  within  the  juris- 
diction is  sufficient  without  stating  that  he 
is  a  citizen  of  a  particular  county  therein. 
Decatur  v.  Young,  5  Cranch  C.  C.  (U.  S.) 
502,  7  Fed.  Cas.  No.  3,722. 

Citizenship  of  several  plaintiffs. —  If  the 
affidavit  alleges  citizenship  of  but  one  of  two 
plaintiffs  the  proceedings  will  be  quashed. 
Wever  t-.  Baltzell,  6  Gill  &  J.  (Md.)  335. 
Where  it  is  necessary  that  the  face  of  the 
proceedings  show  that  plaintiff  is  a  citizen 
of  the  state,  or  of  some  one  of  the  United 
States,  or  an  inhabitant  or  resident  of  the 
District  of  Columbia,  or  of  some  one  of  the 
territories  of  the  United  States,  that  fact 
must  appear  Avith  reference  to  all  the  plain- 
tiffs, where  there  are  more  than  one.  Bald- 
win y.  Neale,  10  Gill  &  J.  (Md.)  274. 

71.  McCoy  V.  Boyle,  10  Md.  391  (where 
it  is  said  that  since  the  passage  of  the  Mary- 
land act  of  1834,  c.  79,  §  1,  there  may  be  a 
total  omission  of  the  averment  of  citizenship, 
and  that  undoubtedly  an  averment  that  plain- 
tiff is  a  resident  of  the  United  States  would 
be  clearly  sufficient )  ;  Hard  v.  Stone,  5  Cranch 
C.  C.  (U.  S.)  503,  11  Fed.  Cas.  No.  6,046; 
Kurtz  V.  Jones,  2  Cranch  C.  C.  (U.  S.)  433, 
14  Fed.  Cas.  No.  7,954;  Birch  v.  Butler,  1 
Cranch  C.  C.  (U.  S.)  319,  3  Fed.  Cas.  No. 
1,425. 

Proof  of  citizenship. —  After  the  Maryland 
act  of  1834  dispensed  with  the  allegation  of 
citizenship  it  was  nevertheless  necessary  to 
prove  it  at  the  trial.  Barr  v.  Perry,  3  Gill 
(Md.)  313. 

Under  the  Maryland  act  of  1825,  c.  114,  by 
which  the  right  to  attachment  was  extended 
to  any  inhabitant  or  resident  of  any  part 
of  the  United  States,  whether  of  one  of  the 
states  or  the  District  of  Columbia,  or  other 
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territory,  who  by  the  existing  laws  of  the 
state  were  entitled  to  sue  out  mesne  process, 
it  was  necessary  that  the  affidavit  should 
clearly  show  to  what  class  the  party  be- 
longed. Otherwise  the  court  would  not  ac- 
quire jurisdiction.  Wever  v.  Baltzell,  6  Gill 
&  J.  (Md.)  335. 

72.  Morrel  v.  Fearing,  20  N.  J.  L.  670, 
holding  that  an  affidavit  by  an  agent  that  he 
resides  in  a  city  of  another  state  and  that 
plaintiffs  are  partners  doing  business  there 
is  sufficient  prima  facie  to  show  that  they  are 
non-resident  creditors. 

73.  Jackson  v.  Stanley,  2  Ala.  326. 

74.  Stewart  v.  Katz,  30  Md.  334;  Emer- 
son V.  Detroit  Steel,  etc.,  Co.,  100  Mich.  127, 
58  N.  W.  659;  Moody  v.  Alter,  12  Heisk. 
(Tenn.)  142. 

Collateral  attack. —  An  affidavit  describing 
plaintiffs  by  their  firm-name  but  omitting 
their  christian  names  is  erroneous,  but  it 
will  not  render  the  attachment  void,  or  sub- 
ject to  collateral  attack.  Barber  v.  Smith, 
41  Mich.  138,  1  N.  W.  992. 

Presumption. —  Where  affiant  states  that 
he  is  a  member  of  the  plaintiff,  a  copartner- 
ship, and  one  of  the  plaintiffs  above  named, 
another  person  and  himself  being  so  named, 
it  is  a  fair  presumption  that  he  and  such 
other  person  constitute  the  firm.  Doctor  v. 
Schnepp,  7  N.  Y.  Civ.  Proc.  144,  2  How.  Pr. 
N.  S.  (N.  Y.)  52. 

75.  Clerical  error  —  Singular  for  plural. — 
Where  an  affidavit  for  attachment  by  a  part- 
nership stated  that  defendants  are  justly  in- 
debted to  the  "  said  plaintiff,"  and  that 
"  plaintiffs "  are  likely  to  lose  their  debt, 
the  use  of  the  word  "  plaintiff  "  was  held  to 
be  a  mere  immaterial  clerical  error.  Weis  v. 
Chipman,  3  Tex.  Civ.  App.  106,  22  S.  W.  225. 

76.  Omission  of  name. —  An  affidavit  that 
caid   '■   resides  without  the  state  lim- 
its does  not  state  the  non-residence  of  any 
person.    Black  v.  Scanlon,  48  Ga.  12. 

77.  Clerical  errors. —  A  mere  clerical  error 
in  the  name  of  defendant  will  not  vitiate  the 
proceeding  (Davidson  v.  Martin,  33  Miss. 
530),  and  an  allegation  that  plaintiff  has  a 
claim  against  defendant  will  be  construed  to 
mean  against  the  parties  defendant  (Mc- 
Mahon  v.  Perkins,  22  R.  I.  116,  46  Atl.  405). 

Description  in  caption. —  If  defendant  is 
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and  the  fact  that  plaintiff's  pleading  varies  from  the  affidavit  in  naming  or 
describing  the  debtors  is  immaterial  where  it  is  apparent  that  the  same  parties  are 
intended.'^ 

bb.  CitizensMp  —  Residence.  If  it  is  required  that  the  citizenship  of  defendant 
shall  be  alleged,  in  the  absence  of  such  an  averment  the  proceedings  will  be 
quashed  ;  '^^  but  if  an  allegation  of  defendant's  residence  is  not  a  prescribed  part 
of  the  affidavit  it  is  unnecessary,^'^  even  where  a  debtor  must  be  sued  in  the  county 
of  his  residence.^^  The  remedy  of  defendant  in  such  a  case  is  by  plea  in 
abatement.^^ 

cc.  Showing  Defendant  to  Be  an  Adult.  E"otwithstanding  a  provision  in  effect  pro- 
hibiting the  issue  of  an  attachment  against  the  property  of  a  minor,  it  seems 
that  the  affidavit  need  not  specifically  state  that  defendant  is  an  adult,^^  but  that 
it  will  be  sufficient  if  the  fact  that  defendant  is  an  adult  appears  by  implication.^* 
And  even  ^vhere  such  an  allegation  was  held  necessary,  the  court  has  permitted 
supplemental  proof.^^ 

(b)  Copartners.  While  it  is  more  regular  to  set  out  the  individual  names  of 
copartners  the  omission  to  do  so  will  not  render  the  attachment  void,^'^  and  the 
misnomer  of  defendant  in  one  part  of  an  affidavit  may  be  disregarded  where  its 
firm-name  is  sufficiently  stated  elsewhere.^^ 

(c)  Corporations.  Unless  so  required  the  affidavit  need  not  allege  the  corpo- 
rate character  of  defendant,^^  that  the  corporation  whose  property  is  sought  to  be 


named  in  the  caption  it  is  not  necessary  that 
he  should  be  named  in  the  body  of  the  affi- 
davit. Boyd  V.  Lippencott,  2  Pa.  Co.  Ct. 
585,  44  Leg.  Int.  (Pa.)  46. 

Identification  by  reference. — Where  defend- 
ants have  been  once  named  a  reference  there- 
after to  them  as  "  the  parties  aforesaid  "  is 
sufficient.  Spitz  v.  Mohr,  86  Wis.  387,  57 
N.  W.  41. 

Naming  defendants  unconnected  with 
transaction. —  That  two  of  the  persons  named 
as  defendants  in  the  caption  were  not  con- 
nected with  the  transaction  out  of  which  the 
claim  arose  will  not  furnish  a  ground  for  dis- 
turbing the  attachment.  Cunningham  v.  Von 
Pustan,  9  N.  Y.  Suppl.  255,  31  N.  Y.  St.  255. 

Person  acting  in  representative  capacity. — 
An  affidavit  stating  in  effect  that  a  person 
named  as  commissioner  of  a  lunatic  is  in- 
debted, etc.,  will  be  regarded  as  a  proceeding 
against  the  person  so  named,  no  such  officer 
being  recognized  by  the  law.  Ross  v.  Ed- 
wards, 52  "^Ga.  24. 

78.  Walter  v.  Kierstead,  74  Ga.  18  ;  Shef- 
field V.  Key,  14  Ga.  537 ;  Clanton  v.  Laird, 
12  Sm.  &  M.  (Miss.)  568;  Commercial  Bank 
V.  Ullman,  10  Sm.  &  M.  (Miss.)  41L  See 
also  U.  S.  Capsule  Co.  v..  Isaacs,  23  Ind.  App. 
533,  55  N.  E.  832,  holding  that  an  affidavit 
against  a  corporation  stating  that  the  claim 
is  on  a  judgment  against  another  corporation 
described  in  the  complaint,  which  shows  that 
the  judgment  was  rendered  against  the  last- 
named  company,  which  with  others  were 
thereafter  consolidated  and  organized  as  the 
defendant  company,  is  sufficient. 

79.  Boarman  v.  Patterson,  1  Gill  (Md.) 
372. 

80.  Wray  v.  Gilmore,  1  Miles  (Pa.)  75, 
an  affidavit  for  domestic  attachment. 

81.  Toby  'V.  Bowen,  3  Ark.  352;  Primrose 
V.  Roden,  14  Tex.  1.    But  see  Yale  v.  Mc- 


Daniel,  69  Miss.  337,  12  So.  556,  holding 
that,  where  an  attachment  may  issue  for  a 
debt  not  due  only  in  the  county  where  the 
debtor  resides,  last  resided,  or  where  his 
property  may  be  found,  the  affidavit  must 
state  his  residence,  last  residence,  or  the 
location  of  the  property. 

82.  Primrose  v.  Roden,  14  Tex,  1. 

83.  Hall  V.  Anderson,  17  Misc.  (N.  Y.) 
270,  40  N.  Y.  Suppl.  354;  Wentzler  v.  Ross, 
59  How.  Pr,  (N.  Y.)  397. 

84.  Doctor  v.  Schnepp,  7  N.  Y.  Civ.  Proc. 
144,  2  How.  Pr.  N.  S.  (N.  Y.)  52,  where  an 
allegation  that  "a  short  time  ago  he  (de- 
fendant) represented  himself  to  deponent  to 
be  a  man  of  means  "  was  held  sufficient. 

85.  American  Mills  Co.  v.  Schnitzer,  7 
N.  Y.  Civ.  Proc.  150  note,  where  the  affidavit 
failed  to  state  that  defendant  was  an  adult, 
and  on  motion  to  vacate  the  attachment  be- 
cause of  said  omission  the  court  stated  that 
it  would  grant  the  motion  unless  within  five 
days  plaintiff  produced  proof  of  the  omitted 
fact. 

86.  Johnston  v.  Smith,  83  Ga.  779,  10 
S.  E.  354 :  Blue  Grass  Canning  Co.  v.  Ward- 
man,  103  Tenn.  179,  52  S.  W.^137. 

Unknown  partners. —  An  allegation  that 
defendant  firm  is  composed  of  a  person  named 
and  certain  parties  unknown  is  sufficient  to 
justify  the  issue  of  an  attachment  against 
the  copartnership  effects.  Hines  r.  Kimball, 
47  Ga.  587. 
-  87.  Foran  v.  Johnson,  58  Md.  144. 

88.  Mississippi  Cent.  R.  Co.  v.  Plant,  58 
Ga.  167. 

The  omission  of  the  word  "  company " 
from  defendant's  corporate  name  will  not  af- 
fect the  lien  of  the  attachment,  especially 
where  defendant  appears  without  objection 
and  answers  in  its  true  name.  Hammond  v. 
Starr,  79  Cal.  556,  21  Pac.  971. 
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attaclied  is  a  domestic  corporation,^^  or,  where  corporations  which  have  complied 
with  certain  statutory  requisites  are  exempt  from  attachment,  need  it  negative 
the  proposition  that  they  have  complied  with  the  laws.^^ 

(d)  Cause  or  Nature  of  Action  —  (1)  In"  General.  Although  there  are 
exceptions  to  the  rule,^^  it  is  generally  required  that  the  cause  of  action  or  nature 
of  the  claim  should  be  definitely  stated  in  the  affidavit,  for  the  reason  among 
others  that  it  may  appear  that  the  action  is  one  of  those  specified  as  a  case  in 
ivhich  'an  attachment  may  be  granted.^^    While  extreme  particularity  is  not 


89.  Central  Min.,  etc.,  Co.  v.  Stoven,  45 
Ala.  594. 

90.  Bradley  v.  Interstate  Land,  etc.,  Co., 
12  S.  D.  28,  80  N.  W.  141. 

91.  Irvin  v.  Howard,  37  Ga.  18  (holding 
it  sufficient  to  set  forth  the  cause  of  action 
in  the  declaration)  ;  Gutta  Percha,  etc.,  Mfg. 
Co.  V.  Houston,  108  N.  Y.  276,  15  N.  E.  402, 
2  Am.  St.  Rep.  412  [reversing  46  Hun  (N.  Y.) 
237,  11  N.  Y.  St.  302,  12  N.  Y.  Civ.  Proc. 
326]  (holding  that  an  affidavit  in  an  action 
on  a  foreign  judgment  need  not  show  the 
character  of  the  claim  on  which  the  judg- 
ment was  obtained)  ;  Matter  of  Brown,  21 
Wend.  (N.  Y.)  316  (decided  prior  to  the 
codes) . 

92.  California. —  Hisler  v.  Carr,  34  Cal. 
641. 

District  of  Columbia. —  Boulter  v.  Behrend, 
20  D.  C.  567 ;  Newman  v.  Hexter,  MacArthur 
.&.M.  (D.  C.)  88. 

Indiana. —  Bond  v.  Patterson,  1  Blackf. 
(Ind.)  34. 

Kansas. —  Robinson  v.  Burton,  5  Kan.  293, 
holding  that  where  the  claim  is  founded  on 
an  alleged  tort  the  affidavit  should  state 
that  the  cause  of  action  arose  wholly  within 
the  limits  of  the  state. 

Kentucky. —  Worthington  v.  Cary,  1  Mete, 
(Ky.)  470;  Hickman  v.  Gest,  2  Ky.  Dec.  297. 

Maryland.— Bnrk  v.  Tinsley,  80  Md.  98, 
SO  Atl.  604. 

Michigan. —  Michigan  Dairy  Co.  v.  Run- 
nels, 96"  Mich.  109,  55  N.  W.  617. 

Minnesota. —  It  need  only  be  shown  that 
the  action  is  for  "the  recovery  of  money" 
without  distinguishing  the  action  as  one  in 
tort  or  one  arising  out  of  contract.  Folsom 
V.  Lockwood,  6  Minn.  186 ;  Davidson  v.  Owens, 
5  Minn.  69. 

Nebraska.—  Grotte  v.  Nagle,  50  Nebr.  363, 
69  N.  W.  973. 

NeiD  York. —  Thorington  v.  Merrick,  101 
N.  Y.  5,  3  N.  E.  794;  Jacobs  v.  Hogan,  85 
N.  Y.  243;  Castellanos  v.  Jones,  5  N.  Y.  164; 
Sizer  Hampton,  etc.,  R.  Co.,  67  N.  Y.  App. 
Div.  547,  73  N.  Y.  Suppl.  1019;  Delafield  v, 
J.  K.  Armsby  Co.,  62  N.  Y.  App.  Div.  262, 
71  N.  Y.  Suppl.  14;  James  v.  Signell,  60  N.  Y. 
App.  Div.  75,  69  N.  Y.  Suppl.  680;  Anthony 
v.  Fox,  53  N.  Y.  App.  Div.  200,  65  N.  Y. 
Suppl.  806;  Hunt  v.  Robinson,  52  N.  Y. 
App.  Div.  539,  65  N.  Y.  Suppl.  386;  Fox 
V.  Mays,  46  N.  Y.  App.  Div.  1,  61  N.  Y. 
Suppl.  295 ;  Haskell  v.  Osborn,  ,  33  N.  Y. 
App.  Div.  127,  53  N.  Y.  Suppl.  361 ;  Cham- 
bers, etc..  Glass  Co.  v.  Roberts,  2  N.  Y. 
App.  Div.  181,  37  N.  Y.  Suppl.  855,  73  N.  Y. 
St.  68;  Carrier  v.  United  Paper  Co.,  73  Hun 
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(N.  Y.)  287,  26  N.  Y.  Suppl.  414,  57  N.  Y.  St.- 
748;  Wessels  v.  Boettcher,  69  Hun  (N.  Y.) 
306,  23  N.  Y.  Suppl.  480,  53  N.  Y.  St.  313 
[affirmed  in  138  N.  Y.  654,  34  N.  E.  513,  53 
N.  Y.  St.  931]  ;  Hitner  v.  Boutilier,  67  Hun 
(N.  Y.)  203,  22  N.  Y.  Suppl.  64,  51  N.  Y.  St. 
518;  Reilly  v.  Sisson,  31  Hun  (N.  Y.)  572, 
4  N.  Y.  Civ.  Proc.  361,  66  How.  Pr.  (N.  Y.) 
228;  Smith  v.  Davis,  29  Hun  (N.  Y.)  306, 
3  N.  Y.  Civ,  Proc,  74;  Pomeroy  v.  Ricketts, 
27  Hun  (N,  Y.)  242;  Manton  v.  Poole,  4 
Hun  (N,  Y,)  638,  67  Barb.  (N.  Y.)  330; 
Richter  v.  Wise,  3  Hun  (N.  Y.)  398,  6 
Thomps.  &  C.  (N.  Y.)  70;  Gould  v.  Bryan, 
3  Bosw.  (N.  Y.)  626;  Mitchell  v.  Anderson, 
32  Misc.  (N.  Y.)  13,  66  N,  Y.  Suppl.  118; 
Altworth  V.  Flynn,  29  Misc.  (N.  Y.)  106,  60 
N.  Y.  Suppl.  235  [reversing  58  N.  Y.  Suppl. 
606]  ;  Macdonald  v.  Manice,  72  N.  Y.  Suppl. 
543;  Blum  v.  Jung,  30  N.  Y,  Suppl.  611, 
63  N.  Y.  St.  214;  Norfolk,  etc..  Hosiery  Co. 
V.  Arnold,  18  N.  Y.  Suppl.  910,  46  N.  Y.  St. 
491 ;  Cattaraugus  Cutlery  Co.  v.  Case,  9 
N.  Y.  Suppl.  862,  30  N.  Y.  St.  961;  Labalt 
V.  Schuloff,  4  N.  Y.  Suppl.  819,  22  N.  Y.  St. 
532;  Skiff  V.  Stewart,  39  How.  Pr.  (K  Y.) 
385.  And  see  Matter  of  Gilbert,  7  Wend. 
(N.  Y. )  490,  an  affidavit  to  procure  an  at- 
tachment against  the  effects  of  an  absent 
debtor  under  the  revised  statutes. 

0/iio,— Driscoll  v.  Kelly,  4  Ohio  S.  &  C. 
PI.  Dec.  124,  5  Ohio  IST.  P.  243. 

Pennsylvania. —  Mollet  v.  Fonsera,  4  Serg. 
&  R.  ( Pa. )  543 ;  Hallowell  v.  Tenney  Canning 
Co.,  16  Pa.  Super.  Ct.  60;  May  v.  Pagett,  2 
Pa.  Dist.  276. 

South  Carolina. —  Ferst  v.  Powers,  58  S.  C. 
398,  36  S.  E.  744;  Williamson  v.  Eastern 
Bldg.,  etc.,  Assoc,  54  S.  C.^  582,  32  S.  E.  765, 
71  Am.  St.  Rep.  822;  Addison  V.  Sujette, 
(S-,  C,  1897)  27  S,  E.  631;  Tabb  v.  Gelzer, 
43  S.  C,  342,  21  S.  E.  261;  Munroe  v.  Wil- 
liams, 37  S.  C.  81,  16  S.  E.  533,  19  L.  R.  A. 
665;  Stevenson  v.  Dunlap,  33  S.  C.  350,  11 
S.  E,  1017. 

South  Dakota. —  Deering  v.  Warren,  1  S.  D. 
35,  44  N.  W.  1068, 

Tennessee. —  Kenrick  v.  Mason,  (Tenn.  Ch 
1901)  62  S.  W.  359;  McElwee  v.  Steelman, 
(Tenn.  Ch.  1896)  38  S.  W.  275;  WiHey  v. 
Roirden,  2  Baxt.  ( Tenn. )  227 ;  Lowenheini  v. 
Ireland,  2  Baxt.  (Tenn.)  214;  Lewis  v.  Wood- 
folk,  2  Baxt.  (Tenn.)  25;  Boyd  v.  Gentry, 
12  Heisk.  (Tenn.)  625;  Sherry  v.  Divine,  11 
Heisk.  (Tenn.)  722;  Rumbough  v.  White, 
11  Heisk.  (Tenn.)  260;  Robb  v.  Parker,  4 
Heisk,  (Tenn.)  58;  Sullivan  v.  Fugate,  1 
Heisk.  (Tenn,)  20;  Forgey  v.  Anderson,  1 
Heisk.  (Tenn.)  20  note;  Moneyhun  v.  Tar- 
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required  in  this  respect,^^  the  cause  of  action  alleged  in  the  affidavit  should  be 
consistent  with  that  stated  in  the  complaint  or  declaration  ;     such  facts  should  he 


ter,  1  Heisk.  (Tenn.)  20  note;  Woodfolk  v. 
Whitworth,  5  Coldw.  (Tenn.)  561;  Smith 
V.  Foster,  3  Coldw.  (Tenn.)  139. 

Virgmia. —  Clowser  v.  Hall,  80  Va.  864. 

West  Virginia. —  Sommers  v.  Allen,  44 
W.  Va.  120,  28  S.  E.  787 ;  Crim  v.  Harmon, 
38  W.  Va.  596,  18  S.  E.  753;  Cosner  v.  Smith, 
36  W.  Va.  788,  15  S.  E.  977;  Hudkins  v. 
Haskins,  22  W.  Va.  645. 

United  States. —  Laughlin  v.  Queen  City 
Constr.  Co.,  89  Fed.  482,  construing  New 
York  statute. 

Contra,  in  New  Jersey,  where  the  cause 
of  action  need  not  be  specified  in  the  affidavit. 
Shadduck  v.  Marsh,  21  N.  J.  L.  434;  Day 
V.  Bennett,  18  N.  J.  L.  287.  But  see  Brown 
v.  Hoy,  16  N.  J.  L.  157,  which  held  that  an 
affidavit  stating  that  defendant  is  indebted 
to  plaintiff  in  a  certain  sum,  "  upon  covenant, 
it  being  the  penalty  fixed  therein  upon 
breach,"  is  insufficient,  because  neither  stat- 
ing what  the  agreement  was,  nor  in  v/hat 
respect,  if  anv,  it  was  broken. 

See  5  Cent.' Dig.  tit.  "Attachment,"  §§  263, 
273. 

Action  on  joint  and  several  note. — An  affi- 
davit which  fails  to  show  the  execution  of  a 
joint  and  several  note  by  any  person  except 
the  defendant  whose  property  is  sought  to  be 
attached  is  not  so  defective  as  to  invalidate 
the  order  of  attachment.  Dunlap  v.  McFar- 
land,  25  Kan.  488. 

Aider. —  If  the  affildavit  in  describing  the 
nature  of  the  demand  shows  by  general  terms 
that  it  is  the  same  debt  for  which  the  ac- 
tion is  prosecuted  it  will  be  sufficient.  Bowers 
V.  London  Bank,  3  Utah  417,  4  Pac.  225. 
See  also  Goodman  v.  Sondheim,  3  Kulp  ( Pa. ) 
87,  holding  that  the  affidavit  for  attachment 
under  the  Pennsylvania  act  of  1869  may  be 
read  in  connection  with  a  statement  annexed 
and  referred  to  therein,  containing  a  descrip- 
tion of  the  kind  of  property,  and  the  date 
when  it  was  purchased  by  defendant,  so  as  to 
furnish  a  statement  of  "  the  nature  and 
amount  of  such  indebtedness,"  as  required 
by  the  statute. 

Conclusiveness. —  The  preliminary  affida- 
vit of  a  plaintiff  in  attachment  is  not  con- 
clusive as  to  the  nature  of  his  claim.  Heck- 
scher  v.  Trotter,  48  N.  J.  L.  419,  5  Atl.  581; 
Shadduck  v.  Marsh,  21  N.  J.  L.  434;  Day 
V.  Bennett,  18  N.  J.  L.  287. 

The  statement  of  the  cause  of  action  in 
the  affidavit  is  a  sufficient  compliance  with  a 
statute  requiring  the  creditor  to  file  a  peti- 
tion or  other  lawful  statement  of  the  cause 
of  action,  Holman  v.  Kerr,  44  Mo.  App.  481. 
See  also  Chenault  v.  Chapron,  5  Mo.  438, 
holding  that  an  ordinary  petition  in  debt  is 
a  "  lawful  statement,"  etc. 

The  affidavits  were  i.eld  to  sufficiently  com- 
ply with  the  statute  in  this  respect  in  the 
folloAving  cases: 

California. —  Flagg  v.  Dare,  107  Cal.  482, 
40  Pac.  804;  Simpson  v.  McCarty,  78  Cal. 


175,  20  Pac.  406,  12  Am.  St.  Rep.  37;  Nor- 
cross  V.  Nunan,  61  Cal.  640. 

Colorado. —  Plummer  v.  Struby-Estabrooke 
Mercantile  Co.,  23  Colo.  190,  47  Pac.  294. 

Georgia.— Force  v.  Hubbard,  26  Ga.  289; 
Brown  v.  Clayton,  12  Ga.  564. 

Illinois. — Haywood  v.  McCrory,  33  111.  459; 
Humphreys  v.  Matthews,  11  111.  471. 

Indiana. —  Willets  v.  Ridgway,  9  Ind.  367 ; 
U.  S.  Capsule  Co.  v.  Isaacs,  23  Ind.  App. 
533,  55  N.  E.  832;  Redman  v.  Burgess,  20 
Ind.  App.  371,  50  N.  E.  825. 

Nebraska. —  Grotte  v.  Nagle,  50  Nebr.  363, 
69  N.  W.  973;  Dorrington  v.  Minnick,  15 
Nebr.  397,  19  N.  W.  456. 

New  York. —  Hanson  v.  Marcus,  8  N.  Y. 
App.  Div.  318,  40  N.  Y.  Suppl.  951 ;  Birdsall 
V.  Emmons,  89  Hun  (N.  Y.)  603,  34  N.  Y. 
Suppl.  1056,  ,69  N.  Y.  St.  27;  Lewisohn  v. 
Kent,  etc.,  Co.,  87  Hun  (N.  Y.)  257,  33  N.  Y. 
Suppl.  826,  67  N.  1^.  St.  471;  Kiefer  v.  Web- 
ster, 6  Hun  (N.  Y.)  526;  U.  S.  v.  Graff,  4 
Hun  (N.  Y.)  634,  67  Barb.  (N,  Y.)  304; 
Johnston  v.  Ferris,  14  Daly  (N.  1^)  302, 
12  N.  Y.  St.  666;  Foster  v.  Rogers,  31  Misc. 
(N.  Y.)  14,  64  N.  Y.  Suppl.  652;  Condouris 
V.  Intperial  Turkish,  etc.,  Co.,  3  Misc.  (N.  Y.) 
66,  22  N.  Y.  Suppl.  695,  51  N.  Y.  St.  772; 
Hamilton  'V.  Steck,  5  N.  Y.  Suppl.  831  [af- 
firmed in  56  Hun  (N.  Y.)  649,  10  N.  Y. 
Suppl.  177,  32  N.  Y.  St.  150];  Lanier  v. 
Houston  City  Bank,  9  N.  Y.  Civ.  Proc.  161  ; 
Doctor  H).  Schnepp,  7  N.  Y^.  Civ.  Proc.  144, 
2  How.  Pr.  N.  S.  (N.  Y.)  52;  Furman  v. 
Walter,  13  How.  Pr.  (N.  Y.)  348. 

North  Dakota. —  Gans  v.  Beasley,  4  N.  D. 
140,  59  N.  W.  714. 

Ohio. —  Constable  v.  White,  1  Handy  (Ohio) 
44,  12  Ohio  Dec.  (Reprint)  18;  Hoover  v. 
Haslage,  7  Ohio  S.  &  C.  PI.  Dec.  98. 

South  Carolina. —  Central  R.,  etc.,  Co.  V. 
Georgia  Constr.,  etc.,  Co.,  32  S.  C.  319,  11 
S.  E.  192,  638  ;  National  Exch.  Bank  v.  Stell- 
ing,  31  S.  C.  360,  9  S.  E.  1028. 

United  States. —  Wehrman  v.  Conklin,  155 
U.  S.  314,  15  S.  Ct.  129,  39  L.  ed.  167,  con- 
struing Iowa  statute. 

93.  Redman  v.  Burgess,  20  Ind.  App.  371, 
50  N.  E.  825 ;  Todd  v.  Gates,  20  W.  Va.  464 ; 
Hard  v.  Stone,  5  Cranch  C.  C.  (U.  S.)  503, 
11  Fed.  Cas.  No.  6,046;  Hamilton  Bank  v. 
Baine,  12  Ont.  Pr.  439. 

94.  Deering  v.  Collins,  38  Mo.  App.  80. 

Mode  of  objection. —  In  an  action  com- 
menced by  attachment,  if  the  affidavit  al- 
leges a  cause  of  action  as  for  a  trespass  to 
land,  and  the  complaint  is  for  conversion, 

"  denuirrer  will  not  lie  but  a  summary  appli- 
cation to  set  the  declaration  aside  should  be 
made.  Longvear  r.  INIinncsota  Lumber  Co., 
108  Mich.  645,  66  N.  W.  567. 

There  is  no  variance  between  a  declaration 
alleging  a  broach  of  warranty  as  a  basis  of 
the  action  and  an  affidavit  alleging  as  a 
cause  of  action  "  that  the  defendant  fraudu- 
lently incurred  the  debt."    Hambrick  v.  Wil- 
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alleged  as  will  enable  the  court  or  officer  to  judge  of  the  existence  of  a  cause  of 
action  in  which  the  issue  of  an  attachment  will  be  warranted ;  and,  where  such 
a  showing  is  essential,  it  should  appear  that  the  cause  is  one  arising  or  founded 
on  contract,  or  to  recover  for  a  breach  of  contract,  express  or  implied,  or  on  a 
judgment,  as  the  case  may  be.^^  The  sufficiency  of  the  allegations  in  this  respect 
are  necessarily  governed  by  the  particular  facts  stated,  but  generally  it  may  be 
said  that  the  requirement  will  be  satisfied  by  any  language  from  which  conformity 
to  the  statute  may  be  gathered.^^ 


kins,  65  Miss.  18,  3  So.  67,  7  Am.  St.  Rep. 
631.  Nor  is  it  a  ground  to  affect  the  attach- 
ment that  though  the  complaint  separately 
states  several  distinct  causes  of  action  the 
affidavit  is  sufficient  as  to  some  of  them  only. 
Wilson  V.  Barbour,  21  Mont.  176,  53  Pae. 
315. 

95.  Idaho. —  Carter  t".  Watson,  1  Ida.  236. 
Kansas. —  Quinlan  v.  Danford,  28  Kan.  507. 
Michigan. —  McCrea  v.  Eussell,  100  Mich. 

375,  58  N.  W.  1118. 

Neiv  York. —  Delafield  i\  J.  K.  Armsby  Co., 
62  N.  Y.  App.  Div.  262,  71  N.  Y.  Suppl.  14; 
James  v.  Signell,  60  N.  Y,  App.  Div.  75,  69 
N.  Y.  Suppl.  680;  Hunt  v.  Robinson,  52 
N.  Y.  App.  Div.  539,  65  N.  Y.  Suppl.  386; 
Bennett  v.  Edwards,  27  Hun  (N.  Y.)  352; 
Manton  v.  Poole,  4  Hun  (N.  Y.)  638,  67  Barb. 
(N.  Y.)  330;  Zerega  v.  Benoist,  7  Rob. 
(K  Y.)  199,  33  How.  Pr.  (K  Y.)  129; 
McCulloh  V.  Aeby,  9  N.  Y.  Suppl.  361,  31 
N.  Y.  St.  125 ;  Lanier  v.  Houston  City  Bank, 
9  N.  Y.  Civ.  Proc.  161;  Morgan  v.  House,  36 
How.  Pr.   (N.  Y.)  326. 

South  Carolina. —  Brown  v.  Morris,  10 
S.  C.  467. 

Contra,  Hoover  v.  Haslage,  7  Ohio  S.  &  C. 
PI.  Dec.  98. 

96.  A  labama. —  See  Flexner  v.  Dickerson, 
65  Ala.  129. 

Idaho. —  Carter  v.  Watson,  1  Ida.  236. 

Michigan. — Estlow  v,  Hanna,  75  Mich.  219, 
42  N.  W.  812;  Farmers'  Nat.  Bank  v.  Fonda, 
65  Mich.  533,  32  N.  W.  664;  People  v.  Blan- 
chard,  61  Mich.  478,  28  N.  W.  669;  Cross 
McMaken,  17  Mich.  511,  97  Am.  Dec.  203; 
Wilson  V.  Arnold,  5  Mich.  98;  Hale  v.  Chand- 
ler, 3  Mich.  531 ;  Roelofson  v.  Hatch,  3  Mich. 
277;  Buckley  v.  Lowry,  2  Mich.  418;  Gal- 
loway V.  Holmes,  1  Dougl.  (Mich.)  330. 

Minnesota. —  Baumgardner  v.  Dowagiac 
Mfg.  Co.,  50  Minn.  381,  52  N.  W.  964. 

Nebraska. —  Hart  v.  Barnes,  24  Nebr.  782, 
40  N.  W.  322  (holding  that  an  affidavit  that 
affiant  has  commenced  an  action  for  a  speci- 
fied sum  which  is  "  now  due  and  payable  to 
the  plaintiff  from  the  defendant,  on  account 
for  money  had  and  received,"  sufficiently 
states  a  claim  arising  ex  contractu,  and  that 
a  petition  stating  that  "  sums  were  received 
by  said  defendant  from  said  plaintiff  to  be 
loaned  by  said  defendant  for  said  plaintiff, 
and  for  the  use  and  benefit  of  said  plaintiff," 
and  that  defendant  was  to  repay  the  money 
or  reloan  it  for  plaintiff,  sufficiently  shows 
in  an  action  for  the  conversion  of  such  sums 
that  the  liability  arose  ew  contractu.  In 
this  case  the  petition  was  permitted  to  be 
used  in  aid  of  the   affidavit  by  reference 
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thereto)  ;  Rouss  v.  Wright,  14  Nebr.  457,  16 
N.  W.  765  (holding  that  an  allegation  that 
the  claim  "  is  for  damages  in  not  delivering 
goods  purchased "  is  an  insufficient  state- 
ment that  the  claim  is  for  a  debt  or  demand 
arising  upon  contract,  judgment,  or  decree). 

New  Jersey. — Jeffery  v.  Wooley,  10  N.  J.  L. 
123. 

Neiv  York. —  Castellanos  v.  Jones,  5  N.  Y. 
164;  Bennett  V.  Brown,  4  N.  Y.  254;  Staples 
V.  Fairchild,  3  N.  Y.  41 ;  Smadbeck  v.  Sisson, 
31  Hun  (N.  Y.)  582,  66  How.  Pr.  (N.  Y.) 
225  [affirming  4  N.  Y.  Civ.  Proc.  353,  66 
How.  Pr.  (N.  Y.)  220];  Reilly  v.  Sisson,  31 
Hun  (N.  Y.)  572,  4  N.  Y.  Civ.  Proc.  361,  66 
How.  Pr.  (N.  Y.)  228;  Matter  of  Marty,  3 
Barb.  (N.  Y.)  229  [reversing  2  Ba^rh.  (N.  Y.) 
436,  3  How.  Pr.  (N.  Y.).208];  Morgan  v. 
House,  36  How.  Pr.  (N.  Y.)  326;  Smith  v. 
Luce,  14  Wend.  (N.  Y.)  237;  Matter  of  Hol- 
lingshead,  6  Wend.  (N.  Y.)  553. 

Ohio. —  Squair  v.  Shea,  7  Ohio  Dec.  (Re- 
print) 71,  1  Cine.  L.  Bui.  99. 

Pennsylvania.— J aGohy  v.  Gogell,  5  Serg. 
&  R.  (Pa.)  450. 

Wisconsin. —  Blackwood  v.  Jones,  27  Wis. 
498;  Whitney  v.  Brunette,  15  Wis.  61. 

The  character  of  the  contract  should  be 
stated.  People  v:  Blanchard,  61  Mich.  478, 
28  N.  W.  660.  But  see  DreAV  V.  Dequindre, 
2  Dougl.  (Mich.)  193,  holding  that  an  affi- 
davit stating  that  the  indebtedness  sworn  to 
was  upon  an  express  contract  is  sufficient 
without  stating  more  particularly  the  nature 
of  the  contract. 

Where  the  basis  of  the  demand  is  a  breach 
of  duty  it  must  be  averred  that  the  duty 
arose  by  contract.  Pope  v.  Hibernia  Ins.  Co., 
24  Ohio  St.  481. 

If  the  complaint  shows  that  the  action  is 
upon  contract  express  or  implied  the  require- 
ment is  satisfied.  Kohler  v.  Agassiz,  99  CaL 
9,  33  Pac.  741. 

97.  California. —  Flagg  v.  Dare,  107  Cal. 
482,  40  Pac.  804;  Simpson  v.  McCarty,  78 
Cal.  175,  20  Pac.  406,  12  Am.  St.  Rep.  37; 
Norcross  v.  Nunan,  61  Cal.  640. 

Minnesota. —  Baumgardner  v.  Dowagiac 
Mfg.  Co.,  50  Minn.  381,  52  N.  W.  964. 

Montana. —  Newell  v.  Whitwell,  16  Mont. 
243,  40  Pac.  866. 

New  York. —  Williams  v.  Barnaman,  19 
Abb.  Pr.  (N.  Y.)  69. 

Utah.—  Bowers  v.  London  Bank  of  Utah,  3 
Utah  417,  4  Pac.  225. 

Wisconsin. —  Winslow  v.  Urquhart,  39  Wis. 
260;  Ruthe  V.  Green  Bay,  etc.,  R.  Co.,  37 
Wis.  344;  Klenk  v.  Schwalm,  19  Wis.  111. 

Express   and   implied. —  AflS.davits  which 
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(2)  Ownership  of  Claim.  It  should  also  appear  from  the  affidavit  that 
plaintiff  is  a  creditor  of  defendant  and  that  he  is  entitled  as  such  to  recover  the 
claim  or  demand  for  which  the  action  is  brought.^^ 

(e)  Pendency  of  Action  —  (1)  In  General.  A  statute  authorizing  the  issue 
of  an  attachment  in  an  action,  or  requiring  the  affidavit  to  show  that  one  of  cer- 
tain specilied  causes  of  action  exists  against  defendant  does  not  necessitate  a 
specific  showing  that  the  action  has  been  actually  commenced  or  that  the  sum- 
mons has  been  issued  or  served  but  if  the  commencement  or  pendency  of  the 
action  must  be  alleged,  anj  statement  substantially  showing  its  institution  or  sub- 
sequent prosecution  will  be  sufficient.^ 

(2)  Identification  of  Cause.  If  it  is  necessary  to  identify  the  action  in 
which  the  auxiliary  remedy  is  sought  the  affidavit  must  so  describe  it  as  to  show 
Tinmistakably  that  it  is  an  adjunct  of  that  particular  proceeding.^ 


stated  that  a  debt  was  due  upon  "  express 
and  implied  "  ( Buehler  v.  De  Lemos,  84  Mich. 
554,  48  N.  W.  42 ) ,  "  upon  express  contract 
and  implied  contract"  (Emerson  v.  Detroit 
Steel,  etc.,  Co.,  100  Mich.  127,  58  N.  W.  659), 
and  "  upon  in  part  of  both  an  express  and 
implied  contract  "  ( Cope  f.  Upper  Missouri 
Min.,  etc.,  Co.,  1  Mont.  53)  were  held  to  be 
sufficient,  without  stating  how  much  was  due 
on  each  contract. 

Express  or  implied. —  An  affidavit  is  insuffi- 
cient which  avers  that  the  defendant  is  in- 
debted to  plaintiff  upon  an  express  or  implied 
contract.    Hawley  v.  Delmas,  4  Cal.  195. 

98.  ~Nexc  Jersey. —  Frisby  i;.  Williamson, 
16  N.  J.-L.  61. 

l<le%D  York. —  McLoughlin  v.  Naugle,  34 
Misc.  (N.  Y.)  385,  69  N.  Y.  Suppl.  871. 

Tennessee. —  Sherry  v.  Divine,  11  Heisk. 
(Tenn.)  722. 

West  Virginia. —  Sommers  v.  Allen,  44 
W.  Va.  120,  28  S.  E.  787. 

Canada. —  McKenzie  v.  Bussell,  3  U.  C. 
Q.  B.  0.  S.  343. 

Action  by  assignee. —  An  affidavit  by  plain- 
tiff stating  that  he  is  now  the  owner  and 
holder  of  the  demand  sued  on  under  an  as- 
signment by  the  assignee  to  whom  the  orig- 
inal holder  had  transferred  it,  together  with 
an  affidavit  by  such  original  holder  stating 
that  he  had  informed  defendant  that  the 
claim  had  been  duly  assigned  to  plaintiff,  is 
sufficient  to  show  tlie  latter's  ownership  of 
the  demand.    Hall  v.  Stryker,  27  N.  Y.  596. 

Action  by  receiver. —  An  affidavit  entitled 
in  the  action  of  plaintiff  as  receiver  in  which, 
omitting  his  official  designation,  he  states 
that  he  is  plaintiff  in  the  above-entitled  ac- 
tion and  that  defendant  is  indebted  to  him, 
sufficiently  shows  an  indebtedness  to  him  as 
receiver.  O'Conor  v.  Koark,  108  Cal.  173, 
41  Pac.  465. 

Action  on  promissory  note. —  An  affidavit 
alleging  an  indebtedness  of  defendant  to 
plaintiff  on  a  promissory  note  made  to  a 
third  party  sufliciently  shows  ownership  of 
the  note  by  plaintiff,  though  it  is  not  stated 
in  terms  that'  the  note  was  indorsed  to  him. 
State  Bank  v.  Boyd,  86  Cal.  386,  25  Pac.  20. 
The  failure  to  state  that  the  note  sued  on  is 
payable  to  plaintiff"  will  not  rend<>r  the  at- 
tachment void.  Bourne  v.  Hocker,  11  B.  Mon. 
(Ky.)  23. 


Several  plaintiffs. —  An  affidavit  by  one  of 
two  plaintiffs  in  which  affiant  states  that  he 
ought  to  recover  is  not  fatally  defective  be- 
cause asserting  an  indebtedness  to  him  per- 
sonally. Fairbanks  v.  Lorig,  4  Ind.  App. 
451,  29  N.  E.  452. 

Negativing  defense. — Allegations  that  notes 
sued  on  are  not  paid,  and  that  plaintiff  is  a 
holder  for  value  before  maturity  are  imma- 
terial averments  which  it  is  not  necessary 
for  plaintiff  to  rebut  in  the  first  instance. 
Essex  County  Nat.  Bank  v.  Johnson,  16  N.  Y. 
Suppl.  71,  40  N.  Y.  St.  949,  21  N.  Y.  Civ. 
Proc.  321. 

99.  Blake  v.  Sherman,  12  Minn.  420; 
Wallace  v.  Castle,  68  N.  Y.  370;  American 
Exch.  Nat.  Bank  v.  Voisin,  44  Hun  (N.  Y.) 
85;  Stoiber  v.  Thudium,  44  Hun  (N.  Y.)  70; 
Pickhardt  v.  Antony,  27  Hun  (N.  Y.)  269; 
Stevens  v.  Middleton,  26  Hun  (N.  Y.)  470; 
Lawton  v.  Kiel,  51  Barb.  (N.  Y.)  30,  34 
How.  Pr.  ( N.  Y. )  465 ;  Maury  v.  American 
Motor  Co.,  57  N.  Y.  Suppl.  1142  [affirming 
25  Misc.  (N.  Y.)  657,  56  N.  Y.  Suppl.  316]; 
Conklin  v.  Dutcher,  Code  Rep.  N.  S.  (N.  Y.) 
49,  5  How.  Pr.  (N.  Y.)  386. 

1.  Thus  an  affidavit  made  by  the  attorney 
for  plaintiff,  where  he  swears  "  that  he  is 
the  authorized  attorney  of  the  plaintiff  in 
the  above  entitled  action.  That  he  has  com- 
menced an  action,"  etc.,  instead  of  stating 
that  plaintiff'  has  commenced  an  action,  is  not 
void,  where  it  appears  from  the  whole  affida- 
vit that  the  action  was  brought  bv  plaintiff. 
Jansen  v.  Mundt,  20  Nebr.  320,  ^30  N.  W. 
53.  And  an  affidavit  which  states  that  an 
action  has  been  commenced  in  eft'eet  sllo^^'s 
the  issue  of  a  summons,  and  is  sufficient. 
Wallace  v.  Castle,  68  N.  Y.  370. 

In  Alabama  it  is  not  necessary  to  allege 
the  existence  of  a  suit  where  it  is  required 
that  the  atTidavit  together  with  the  bond  and 
attachment  shall  bo  returned  to  the  court 
in  which  the  siiil  was  originally  coniinoiu'od 
and  filed  with  Ww  ]iapors  in  the  original  case. 
Hounshell  r.  Phares,  1  Ala.  580. 

2.  Lowenhoini  r.  Ireland,  2  Baxt.  (Tenn.) 
214;  Lewis  r.  Woodfolk,  2  Baxt.  (Tenn.) 
25;  Robb  V.  Parker,  4  Heisk.  (Tenn.)  58; 
Woodfolk  r.  Whitworth,  5  Coldw.  (Tenn.) 
561:  Smith  r.  Foster,  3  Coldw.  (Tenn.)  130: 
Swan  r.  Roberts.  2  Coldw.  (Tenn.)  15;V 

Sufficiency  of  identification. —  An  allidavit 
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(f)  Claim  or  Indebtedness  —  (1)  In  General.  The  statutes  generally  require 
a  statement  that  defendant  is  indebted  to  plaintiff,  and  also  a  precise  or  reason- 
ably certain  statement  of  the  amount  of  the  indebtedness  claimed.  This  last 
statement  is  necessary  and  material,  not  only  to  confer  jurisdiction  but  also  to 
enable  the  officer  to  whom  the  affidavit  is  presented  to  determine  the  amount  of 
■property  which  may  be  taken  under  the  attachment  and  thus  avoid  an  excessive 
levy.^    A  general  averment  of  damage  is  insufficient  and  the  indebtedness  or 


which  corresponds  with  the  petition  as  td  the 
names  of  the  parties,  the  amount  sued  for, 
and  the  nature  of  the  action,  and  is  indorsed 
with  the  file  number  of  the  suit,  filed  with 
the  papers  in  the  cause,  and  acted  upon  by 
the  clerk  in  issuing  the  writ,  sufficiently 
identifies  the  action,  though  not  filed  on  the 
same  day  as  the  petition.  Eilers  v.  Forbes, 
(Tex.  Civ.  App.  1895)  32  S.  W.  709.  So  an 
affidavit  showing  that  it  was  made  in  a  speci- 
fied cause,  and  sworn  to  by  the  "  agent  and 
attorney  for  plaintiffs,"  and  filed  on  the  same 
day,  in  the  same  court,  and  with  the  same 
file  number  as  the  petition  and  the  attach- 
ment bond  sufficiently  identifies  the  cause  in 
which  it  was  filed.  Munzenheimer  v.  Man- 
hattan Cloak,  etc.,  Co.,  79  Tex.  318,  15  S.  W. 
389. 

Failure  to  use  technical  language. —  An  af- 
fidavit is  not  deficient  in  this  respect,  because 
it  does  not  technically  state  that  it  is  made 
"  in  the  suit."  Altmeyer  v.  Caulfield,  37 
W.  Va.  847,  17  S.  E.  409. 

In  Tennessee  the  affidavit  must  allege  that 
a  suit  has  been  commenced  by  plaintiff 
against  defendant,  the  nature  thereof,  the 
tribunal  in  which  it  is  pending,  the  amount 
of  the  damages  claimed,  and  that  tl:  3  cause 
of  action  is  just.  Walker  t\  Cottrell,  6  Baxt. 
(Tenn. )  257;  Sparkman  v.  Sparkman,  4  Baxt. 
(Tenn.)  45;  Peak  v.  Buck,  3  Baxt.  (Tenn.) 
71;  Gibson  v.  Carroll,  1  Heisk.  (Tenn.)  23; 
Smith  \'.  Foster,  3  Coldw.  (Tenn.)  139;  Swan 
V.  Roberts,  2  Coldw.  (Tenn.)  153;  Morris  v.. 
Davis,  4  Sneed  (Tenn.)  452;  Thompson  v. 
Carper,  11  Humphr.  (Tenn.)  542. 

Identification  of  court. —  An  affidavit  en- 
titled, "  State  of  Florida,  Jackson  County," 
sworn  to  before  the  clerk,  and  indorsed 
"  Frank  Philips,  Clerk  Circuit  Court,"  suffi- 
ciently shows  in  what  court  proceedings  were 
begun.    West  v.  Woolfolk,  21  Fla.  189. 

3.  Colorado. —  Mentzer  v.  Ellison,  7  Colo. 
App.  315,  43  Pac.  464. 

Georgia. —  Krutina  f.  Culpepper,  75  Ga. 
602;  Camp  v.  Cahn,  53  Ga.  558;  Black  V. 
Scanlon,  48  Ga.  12;  Irvin  r.  Howard,  37  Ga. 
18 ;  Brown  v.  Clayton,  12  Ga.  564. 

Illinois. —  Phelps  v.  Young,  1  111.  327. 

loLoa. —  Kelley  v.  Donnelly,  29  Iowa  70; 
Blakley  v.  Bird,  12  loAva  601;  Shapleigh  v. 
Eoop,  6  Iowa  524. 

Kansas. —  Tootle  v.  Smith,  34  Kan.  27,  7 
Pac.  577;  Robinson  v.  Burton,  5  Kan.  293. 

Kentucky. —  Worthington  v.  Cary,  1  Mete. 
(Ky.)  470;  Cowherd  v.  Harding,  7  Ky.  L. 
Rep.  217;  Lynn  v.  Stark,  6  Ky.  L.  Rep. 
586. 

Louisiana. —  Elam  v.  Barr,  11  La.  Ann. 
622;  Friedlander  v.,  Myers,  2  La.  Ann.  920. 
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Michigan. —  Mathews  v.  Densmore,  43  Mich. 
461,  5  N.  W.  669;  Hale  v.  Chandler,  3  Mich. 
531. 

Minnesota. —  Fplsom  v.  Lockwood,  6  Minn. 
186;  Davidson  v.  Owens,  5  Minn.  69. 

'Nebraska. —  Hart  v.  Barnes,  24  Nebr.  782, 
40  N;  W.  322. 

Ne%D  Yorfc.— Buell  v.  Van  Camp,  119  N.  Y. 
160,  23  N.  E.  538,  28  N.  Y.  St.  947;  Walts 
V.  Nichols,  32  Hun  (N.  Y.)  276;  Pomeroy  v. 
Ricketts,  27  Hun  (N.  Y.)  242;  Marinette 
Iron  Works  Co.  v.  Reddaway,  59  N.  Y.  Super, 
Ct.  575,  13  N.  Y.  Suppl.  426,  36  N.  Y.  St. 
1024;  Gould  V.  Bryan,  3  Bosw.  (N.  Y.)  626; 
McLoughlin  v.  Naugle,  34  Misc.  (N.  Y.) 
385,  69  N.  Y.  Suppl.  871;  Romeo  v.  Gara- 
folo,  21  Misc.  (N.  Y.)  166,  47  N.  Y.  Suppl. 
91;  Dolz  V.  Atlantic,  etc.,  Transp.  Co.,  3 
N.  Y.  Civ.  Proc.  162;  Golden  Gate  Concen- 
trator Co.  V.  Jackson,  13  Abb.  N.  Cas.  (N.  Y.) 
476;  Ackroyd  v.  Ackroyd,  11  Abb.  Pr.  (N.  Y.) 
345,  20  How.  Pr.  (N.  Y.)  93;  Cruyt  v.  Phil- 
lips, 16  How.  Pr.  (N.  Y.)  120. 

Pennsylvania. —  May  v.  Pagett,  2  Pa.  Dist. 
276. 

^outh  Carolina. — Addison  v.  Sujette,  (S.  C. 
1897)   27  S.  E.  631;  Munroe  v.  Williams, 

37  S.  C.  81,  16  S.  E.  533,  19  L.  R.  A.  665. 
Tennessee. — Kendrick  v.  Mason,  (Tenn.  Ch. 

1901)  62  S.  W.  359;  McElwee  v.  Steelman, 
(Tenn.  Ch.  1896)  38  S.  W.  275;  Lewis  v. 
Woodfolk,  2  Baxt.  (Tenn.)  25;  Boyd  v.  Gen- 
try, 12  Heisk.  (Tenn.)  625;  Robb  v.  Parker, 

4  Heisk.  (Tenn.)  58;  Sullivan  v.  Fugate,  1 
Heisk.  (Tenn.)  20;  Woodfolk  v.  Whitworth, 

5  Coldw.  (Tenn.)  561;  Smith  v.  Foster,  3 
Coldw.  (Tenn.)  139;  Foster  v.  Hall,  4 
Humphr.  (Tenn.)  345. 

Texas. —  City  Nat.  Bank  v.  Flippen,  66 
Tex.  610,  1  S.  W.  897  (holding  that  an  affi- 
davit in  which  the  word  "  is "  before  the 
word'  "  indebted "  is  omitted  is  fatally  de- 
fective) ;  Marshall  v.  Alley,  25  Tex.  342; 
Scram  v.  Duggan,  1  Tex.  App.  Civ.  Cas. 
§  1269. 

Wisconsin. —  Talbot  v.  Woodle,  19  Wis. 
174;  Quarles  v.  Robinson,  2  Pinn.  (Wis.) 
97,  1  Chandl.  (Wis.)  29. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  285. 

"At  the  least." — In  West  Virginia,  by  the 
act  of  Mar.  24,  1882,  the  affidavit  is  required 
to  state,  the  amount  "at  the  least,"  that 
plaintiff  is  entitled  to  recover,  and  the,  in- 
sertion of  that  phrase  or  its  equivalent  is  an 
absolute  necessity.  Dulin  v.  McCaw,  39 
W.  Va.  721,  20  S.  E.  681;  Crim  v.  Harmon, 

38  W.  Va.  596,  18  S.  E.  753;  Altmeyer  v. 
Caulfield,  37  W.  Va.  847,  17  S.  E.  409. 

On  application  for  a  second  attachment 
the  continued  existence  of  the  debt  must  be 
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amount  claimed  should  be  specifically  stated  but  absolute  precision  is  not  always- 
necessary,  and  a  slight  variance  between  the  amount  claimed  and  the  actual 


shown.  Favrot  V.  Delle  Piane,  4  La.  Ann. 
584. 

Necessity  of  stating  facts. —  An  affidavit 
which  adopts  a  certain  measure  of  damages 
as  the  amount  of  recovery  must  state  the 
evidence  relied  on  to  establish  such  recovery. 
Delafield  v.  J.  K.  Armsby  Co.,  62  N.  Y.  App. 
Div.  262,  71  N.  Y.  Suppl.  14. 

Third  parties  who  make  supporting  affi- 
davits as  to  the  non-residence  of  the  debtor 
need  not  testify  as  to  the  debt.  Staples  v. 
Fairchild,  3  N.  Y.  41. 

Where  there  are  several  defendants,  the 
indebtedness  of  each  should  be  alleged.  Brit- 
ton  V.  Gregg,  96  111.  App.  29. 

Positive  verification. —  The  verification  of  a 
petition  to  the  effect  that  the  allegations  con- 
tained therein  are  true  as  far  as  they  come 
within  the  knowledge  of  affiant,  and  that 
so  far  as  derived  from  the  knowledge  of 
others  he  believes  them  to  be  true,  which  is 
positive  as  to  the  amount  of  the  debt,  is  suffi- 
cient. Meinhard  v.  Neill,  85  Ga.  265,  11 
S.  E.  613. 

Amount  of  defendant's  liability  need  not 
appear  on  the  face  of  the  contract  or  instru- 
ment by  or  from  which  that  liability  is  to  be 
determined.  De  Leonis  v.  Etchepare,  120  Cal. 
407,  52  Pac.  718. 

The  complaint  need  not  specifically  state 
the  amount  due  in  the  absence  of  a  statutory 
requirement  to  that  effect.  De  Leonis  v. 
Etchepare,  120  Cal.  407,  52  Pac.  718;  Kohler 
V.  Agassiz,  99  Cal.  9,  33  Pac.  741. 

Necessity  of  restatement  in  prayer. —  If 
the  amount  claimed  to  be  due  be  stated  in 
the  body  of  the  petition,  it  need  not  be  again 
stated  in  that  portion  of  the  petition  which 
asks  for  the  attachment.  Shaffer  v.  Sund- 
wall,  33  Iowa  579. 

The  omission  of  the  word  "dollars"  after 
a  statement  of  amount  is  supplied  by  a  cor- 
rect statement  of  the  amount  in  the  direc- 
tion to  issue  an  attachment  therefor.  De 
Bebian  i;.  Gola,  64  Md.  262,  21  Atl.  275. 

In  an  action  ex  delicto,  it  is  sufficient  to 
state  the  amount  of  damages  claimed.  Thomp- 
son V.  Carper,  11  Humphr.  (Tenn.)  542. 

An  affidavit  stating  an  indebtedness  greater 
than  the  amount  necessary  to  authorize  an 
attachment  is  sufficient,  without  alleging  that 
the  defendant  is  indebted  in  a  greater  sum. 
Hughes  V.  Stinnett,  9  Ark.  211;  Hughes  v. 
Martin,  1  Ark.  386. 

The  affidavit  was  sufficient  with  respect 
to  the  statement  of  the  indebtedness  or 
amount  claimed  in  the  following  cases: 

Alabama. —  Ballard  v.  Stephens,  92  Ala. 
616,  8  So.  416;  Alford  v.  Johnson,  9  Port. 
(Ala.)  320. 

California  — Tihhett  v.  Sue,  122  Cal.  206, 
54  Pac.  741;  Kohler  v.  Agassiz,  99  Cal.  9, 
33  Pac.  741;  State  Bank  v.  Boyd,  86  Cal. 
386,  25  Pac.  20;  Dunn  V.  Mackey,  80  Cal. 
104,  22  Pac.  64. 

Indiana. —  Theirman  v.  Vahle,  32  Ind.  400 ; 


Redman  V.  Burgess,  20  Ind.  App.  371,  50 
N.  E.  825. 

Kentucky. —  Lane  v.  Robinson,  18  B.  Mon. 
(Ky.)  623^ 

Louisiana. —  Belden  v.  Read,  27  La.  Ann. 
103 ;  Flower  v.  Griffith,  12  La.  345. 

Minnesota. —  Baumgardner  v.  Dowagiac 
Mfg.  Co.,  50  Minn.  381,  52  N.  W.  964. 

New  York. —  Anthony  v.  Fox,  53  N.  Y. 
App.  Div.  200,  65  N.  Y.  Suppl.  806  Irevers- 
ing  30  Misc.  (N.  Y.)  637,  64  N.  Y.  Suppl. 
273]  ;  Easton  v.  Durland's  Riding  Academy 
Co.,  7  N.  Y.  App.  Div.  288,  40  N.  Y.  Suppl. 
283;  Nason  Mfg.  Co.  v.  Craft  Refrigerating 
Mach.  Co.,  81  Hun  (N.  Y.)  578,  30  N.  Y. 
Suppl.  1031,  63  N.  Y.  St.  224;  Roth  v.  Amer- 
ican Piano  Mfg.  Co.,  35  Misc.  (N.  Y.)  509, 
71  N.  Y.  Suppl.  1080;  Axford  v.  Sequine,  75 
N.  Y.  Suppl.  35;  Sperry  v.  Fox,  17  N.  Y. 
Suppl.  740,  45  N.  Y.  St.  31  [affirmed  in  133 
N.  Y.  673,  31  N.  E.  625,  45  N.  Y.  St.  930]. 
See  also  Farrington  v.  Root,  10  Misc.  (N.  Y. ) 
347,  31  K  Y.  Suppl.  126,  63  N.  Y.  St.  410. 

Ohio.— Bleet  v.  Williams,  21  Ohio  St.  82; 
Mansfield  Sav.  Bank  v.  Post,  22  Ohio  Cir.  Ct. 
644. 

South  Carolina. —  Smith  v.  Walker,  6  S.  C. 
169. 

Canada. —  Wakefield  v.  Bruce,  5  Ont.  Pr. 
77. 

4.  Alabama. — Kirksey  v.  Fike,  27  Ala.  383, 
62  Am.  Dec.  768. 

Colorado. —  Leppel  v.  Beck,  2  Colo.  App. 
390,  31  Pac.  185. 

Michigan. —  Macumber  v.  Beam,  22  Mich. 
395. 

Neiu  York. — Castellanos  v.  Jones,  5  N.  Y. 
164;  Golden  Gate  Concentrator  Co.  v.  Jack- 
son, 13  Abb.  N.  Cas.  (N.  Y.)  476. 

Pennsylvania. —  Simon  v.  Johnson,  7  Kulp 
(Pa.)  166;  Wells  v.  Hogan,  6  Kulp  (Pa.) 
475. 

South  Carolina. —  Ferst  v.  Powers,  58  S.  C. 
398,  36  S.  E.  744;  Williamson  v.  Eastern 
Bldg.,  etc..  Assoc.,  54  S.  C.  582,  32  S.  E.  765, 
71  Am.  St.  Rep.  822;  Addison  v.  Sujette, 
(S.  C.  1897)  27  S.  E.  631;  Munroe  v.  \Yil- 
liams,  37  S.  C.  81,  16  S.  E.  533,  19  L.  R.  A.. 
665. 

Tea;a.s.— Marshall  v.  Alley,  25  Tex.  342. 

Virginia. —  Clowser  v.  Hall,  80  Va.  864. 

Wisconsin. —  Jones  v.  Webster,  1  Pinn. 
(Wis.)  345.  See  also  Single  v.  Barnard,  29 
Wis.  463. 

United  States. —  Munroe  v.  Cocke,  2  Cranch 
C.  C.  (U.  S.)  465,  17  Fed.  Cas.  No.  9,928, 
construing  Maryland  statute. 

See  5  Cent.  Dig.  tit.  ^'Attachment,"  §  287. 
■  In  Georgia  the  debt  need  not  be  sworn  to 
with  the  same  positivencss  as  is  reqiiirod  in 
an  allegation  as  to  the  grounds.  Neal  r. 
Gordon,  60  Ga.  112. 

In  North  Carolina  it  appears  by  the  early 
eases  to  have  been  sulficient  to  state  that 
plaintiff  had  good  reason  to  believe  that  de- 
fendant had  damaged  him  in  a  sum  stated. 
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indebtedness,  caused  by  miscalculation  or  inadvertence,  will  be  disregarded,  where 
it  is  evident  that  plaintiff  has  acted  in  good  faith.^  The  recital  of  an  indebted- 
ness \s>  jprima  facie  and  not  conclusive  evidence  thereof.^ 

(2)  Affidavits  by  Attorneys  or  Agents.  In  some  states  the  rule  requiring 
the  amount  of  the  indebtedness  to  be  definitely  shown  by  positive  allegations  has 
been  relaxed  on  behalf  of  attorneys  and  agents  so  as  to  permit  them  to  swear  to 
the  same  on  information  and  belief,'^  or  to  swear  positively  to  the  indebtedness 
without  disclosing  knowledge  of  the  facts  on  which  they  base  their  allegation.^ 

(3)  Particulars  of  Indebtedness.  While  it  is  better,  and  sometimes  neces- 
sary, that  particulars  of  the  debt  should  be  given,  or  facts  should  be  stated,  which 
will  satisfy  the  officer  of  the  existence  of  the  indebtedness  claimed,^  there  are 
authorities  to  the  effect  that  the  ultimate  fact  only  need  be  stated,  and  not  the 
probative  facts  out  of  which  the  indebtedness  arose.^*^ 

(4)  Joint  Indebtedness.  An  allegation  that  two  defendants  named  are 
indebted  to  plaintiffs,^^  or  that  defendants  are  copartners,^^  sufficiently  alleges  a 


Bickerstaff  'C.  Bellinger,  1  N.  C.  388;  Pow- 
ell V.  Hampton,  1  N.  C.  218. 

Identification  of  promissory  notes. —  A 
statement  that  defendant  is  justly  indebted 
to  plaintiff  in  a  specified  sum  on  two  notes 
dated  at  a  given  time  is  sufficient.  Fuller 
V.  Smith,  58  N.  C.  192. 

5.  Zinn  f.  Dzialynski,  13  Fla.  597;  Grotte 
<c.  Nagle,  50  Nebr.  363,  69  N.  W.  973;  Rain- 
water-Boogher  Hat  Co.  v\  O'Neal,  82  Tex. 
337,  18  S.  W.  570;  Lathrop  v.  Snyder,  16 
Wis.  293. 

-  Necessity  of  calculation. —  It  is  immaterial 
that  the  exact  amount  is  not  stated,  but  is 
left  to  be  determined  on  calculations  to  be 
made  from  the  data  furnished  by  the  affi- 
davit. Rowan  v.  Shapard,  2  Tex.  App.  Civ. 
Cas.  §  295. 

Omission  to  state  the  amount  of  interest 
will  not  render  the  affidavit  defective.  O'Conor 
V.  Roark,  108  Cal.  173,  41  Pac.  465;  Wright 
r.  Ragland,  18  Tex.  289;  Briggs  v.  Lane,  1 
Tex.  App.  Civ.  Cas.  §  960. 

6.  Treat  v.  Dunham,  74  Mich.  114,  41 
N.  W.  876,  26  Am.  St.  Rep.  617;  Manning 
V.  Bresnahan,  63  Mich.  584,  30  N.  W.  189; 
Cook  V.  Hopper,  23  Mich.  511. 

7.  Mitchell  t".  Pitts,  61  Ala.  219;  Gazan 
V.  Royce,  78  Ga.  512,  3  S.  E.  753;  Horn  v. 
Guiser  Mfg.  Co.,  72  Ga.  897 ;  Chronicle,  etc. 
V.  Rowland,  72  Ga.  195;  Neal  v.  Gordon,  60 
Ga.  112;  Stowers  v.  Carter,  ,  28  Ga.  351; 
Deupree  v.  Eisenach,  9  Ga.  598 ;  Levy  v.  Mill- 
man,  7  Ga.  167  (also  holding  that  an  affida- 
vit by  plaintiff's  attorney  stating  positively 
the  indebtedness  was  not  objectionable)  ; 
Bridges  v.  Williams,  1  Mart.  N.  S.  (La.) 
98;  Bruff  v.  Stern,  81  N.  C.  183. 

8.  White  V.  Stanley,  29  Ohio  St.  423  \pver- 
ruling  Phelps  v.  Wetherby,  3  Ohio  Dee.  (Re- 
print) 205,  4  Wkly.  L.  Gaz.  385];  Rice  V. 
Morner,  64  Wis.  599,  25  N.  W.  668;  Anderson 
V.  Wehe,  58  Wis.  615,  17  N.  W.  426  [disprov- 
ing dictum  to  the  contrarv  in  Wiley  v.  Ault- 
man,  53  Wis.  560,  11  N."  W.  32].  See  also 
Barber  v.  Smith,  41  Mich.  138,  1  N.  W.  992, 
holding  that  an  affidavit  by  the  attorney  stat- 
ing that  defendant  was  indebted  to  plaintiff 
in  the  sum  claimed  "  over  and  above  all  legal 
set-offs "  as  near  as  might  be,  and  as  near 
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as  affiant  could  estimate  the  same  is  not  de- 
fective because  failing  to  state  the  means  of 
knowledge  as  to  the  amount  of  indebtedness. 

Under  the  Louisiana  code  of  practice  an 
agent  must  swear  from  his  own  knowledge 
and  not  from  his  belief  as  was  formerly  per- 
missible. Hicks  V.  Duncan,  4  Mart.  N.  S. 
(La.)  314. 

An  affidavit  by  an  attorney  positive  in  form 
is  insufficient  if  it  proceeds  to  state  that  the 
only  knowledge  which  affiant  has  on  the  sub- 
ject was  derived  from  plaintiff  and  his  agent, 
since  such  an  affidavit  amounts  to  no  more 
than  a  mere  statement  that  affiant  was  told 
that  defendant  was  indebted  in  the  sum  men- 
tioned (Streissguth  v.  Reigelman,  75  Wis. 
212,  43  N.  W.  1116),  or  where  it  adds  that 
affiant's  information  is  from  letters  written 
by  plaintiff  and  a  sworn  statement  of  the  ac- 
count in  affiant's  possession  (Trautmann  v. 
Schwalm,  80  Wis.  275,  50  N.  W.  99). 

9.  Greenway  v.  Mead,  26  N.  J.  L.  303; 
Dolz  V.  Atlantic,  etc.,  Transp.  Co.,  3  N.  Y. 
Civ.  Proc.  162. 

Sufficiency. —  A  description  of  the  claim  as 
one  for  "  the  services  of  the  plaintiff,  as  the 
attorney  of  the  defendant,  rendered  in  prose- 
cuting certain  suits  upon  his  retainer,  and 
for  drawing  and  engrossing  certain  instru- 
ments in  writing,"  which  services  were  per- 
formed, and  money  advanced,  between  stated 
dates,  is  sufficient.  Wenzell  v.  Morrisey,  115 
N.  Y.  665,  22  N.  E.  271,  26  N.  Y.  St.  492 
[affirming  2  N.  Y.  Suppl.  250,  21  N.  Y.  St. 
982,  15  N.  Y.  Civ.  Proc.  311,  51  Hun  (N.  Y.) 
642,  5  N.  Y.  Suppl.  951]. 

10.  Alabama. —  Fleming  v.  Burge,  6  Ala. 
373;  Starke  v.  Marshall,  3  Ala.  44. 

California. —  Weaver  v.  Hayward,  41  Cal. 
117. 

Georgia. —  Ervin  v.  Howard,  37  Ga.  18. 
Illinois. —  Phelps  v.  Young,  1  111.'  327. 
Oregon. —  Crawford  v.  Roberts,  8  Oreg.  324. 

11.  Sword  V.  Lane,  71  Mich.  284,  38  N.  W. 
870,  holding  that  if  a  joint  indebtedness  is 
alleged  a  further  averment  that  the  debt  is 
due  from  one  of  the  defendants  necessarily 
avers  that  it  is  due  from  both. 

12.  People  V.  Judge  Bay  County  Cir.  Ct., 
41  Mich.  326,  2  N.  W.  26. 
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joint  indebtedness.  Where  it  is  sought  to  attach  the  property  of  one  joint  debtor 
the  affidavit  need  not  state  a  joint  indebtedness  or  take  notice  of  the  other/^  and 
if  the  property  of  one  joint  debtor  may  be  attached,  an  affidavit  alleging  the 
indebtedness  of  both  is  sufficient  to  authorize  a  judgment  against  one.^* 

(5)  Unliquidated  Demands.  In  an  action  to  recover  unliquidated  damages 
special  facts  and  circumstances  must  be  set  out,  so  as  to  enable  the  court  to  judge 
of  the  probable  amount  of  damages  sustained  and  recoverable,  and  to  determine 
the  amount  for  which  the  levy  may  be  made.^^ 

(6)  Justice  of  Claim.  The  omission  of  the  affidavit  to  conform  to  a  require- 
ment that  plaintiff  must  state  that  his  claim  "  is  just,"  that  defendant  "  is  justly 
indebted"  to  plaintiff,^'  or  that  affiant  believes  plaintiff  is  justly  entitled  to 


13.  Dobbs  f.  Justices  Murray  County  In- 
ferior Ct.,  17  Ga.  624. 

Failure  to  designate  defendant  liable. —  An 

affidavit  in  an  action  against  two  defendants 
which  states  that  the  claim  against  defend- 
ant is  for  professional  services  is  defective 
because  of  the  failure  to  state  which  defend- 
ant is  indebted.   Kesler  ?;.  Lapham,  46  W.  Va. 

293,  33  S.  E.  289. 

14.  Geiges  v.  Greiner,  68  Mich.  153,  36 
N.  W.  48. 

15.  Bozeman  v.  Rose,  40  Ala.  212;  War- 
wick y.  Chase,  23  Md.  154;  Thorington  v. 
Merrick,  101  N.  Y.  5,  3  N.  E.  794;  Delafield 
V.  J.  K.  Armsby  Co.,  62  N.  Y.  App.  Div.  262, 
71  N".  Y.  Suppl.  14  [reversing  on  rehearing 
58  N.  Y.  App.  Div.  432,  68  N.  Y.  Suppl. 
998]  ;  James  v.  Signell,  60  N.  Y.  App.  Div. 
75,  69  N.  "Y.  Suppl.  680;  Bloomingdale  v. 
Cook,  35  N.  Y.  App.  Div.  360,  54  N.  Y.  Suppl. 
924;  Haskell  V.  Osborn,  33  N.  Y.  App.  Div. 
127,  53  N.  Y.  Suppi.  361 ;  Westervelt  v.  Agru- 
maria  Sicula,  etc.,  58  Hun  (N.  Y.)   147,  11 

Y.  Suppl.  340;  Roth  v.  American  Piano 
Mfg.  Co.,  35  Misc.  (N.  Y.)  509,  71  N.  Y. 
Suppl.  1080;  Story  v.  Arthur,  35  Misc. 
(N.  Y.)  244,  71  N.  Y.  Suppl.  776;  Farquhar 
r.  Wisconsin  Condensed  Milk  Co.,  30  Misc. 
(N.  Y.)  270,  62  K  Y.  Suppl.  305;  Foster 
V.  Scurich,  27  Misc.  (N.  Y.)  25,  57  N.  Y. 
Suppl.  95;  Duryea  i\  Rayner,  11  Misc.  (N.  Y.) 

294,  32  N.  Y.  Suppl.  247,  65  N.  Y.  St.  429; 
Narregang  v.  Muscatine  Mortg.,  etc.,  Co.,  7 
S.  D.  574,  64  N.  W.  1129. 

Action  ex  delicto. —  Under  the  Iowa  stat- 
utes, if  a  claim  is  not  founded  upon  a  con- 
tract the  affidavit  need  not  state  the  amount 
due.    Sherrill  v.  Fay,  14  Iowa  292. 

Breach  of  warranty. —  In  an  action  of  dam- 
ages for  breach  of  warranty  an  affidavit  stat- 
ing that  plaintiff  is  entitled  to  recover  a 
specified  sum  over  and  above  all  counter- 
claims is  sufficient,  although  it  is  not  alleged 
that  such  sum  represents  the  difference  in 
value  between  the  quality  warranted  and  the 
goods  delivered.  Haebler  v.  Bernharth,  115 
N.  Y.  459,  22  N.  E.  167,  26  N.  Y.  St.  230,  17 
N.  Y.  Civ.  Proc.  393  [reversing  56  N.  Y. 
Super.  Ct.  575,  4  N.  Y.  Suppl.  873,  23  N.  Y. 
St.  199].  An  allegation  that  "defendant  is 
justly  and  truly  indebted  to  the  plaintiffs  in 
the  sum  of  thirty  thousand  dollers,  and  up- 
wards, besides  interest,  upon  a  promise  made 
by  the  defendant,  for  a  valuable  considera- 
tion, to  deliver  to  the  plaintiffs  a  large  quah- 
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tity  of  teas,  of  a  certain  quality,  which  prom- 
ise he  has  not  complied  with,  but  has  broken," 
is  sufficiently  positive.   Redwood  v.  Consequa, 

2  Browne  (Pa.)  62. 

Nominal  damages. —  An  affidavit  stating 
facts  which  will  entitle  plaintiff  to  no  more 
than  nominal  damages  is  insufficient  to  au- 
thorize the  issue  of  an  attachment.  Romeo  v. 
Garafolo,  21  Misc.  (N.  Y.)  166,  47  N.  Y. 
Suppl.  91. 

16.  Kansas. —  Robinson  v.  Burton,  5  Kan. 
293. 

Kentucky. —  Worthington  v.  Cary,  1  Mete. 
(Kv.)  470;  Taylor  v.  Smith,  17  B.  Mon. 
(Ky.)  536;  Green  v.  Baker,  6  Ky.  L.  Rep. 
214. 

Ohio.— Endel  v.  Leibrock,  33  Ohio  St.  254; 
Cook  V.  Olds  Gasoline  Engine  Works,  19  Ohio 
Cir.  Ct.  732. 

Tennessee. — Kendrick  v.  Mason,  ( Tenn.  Ch. 
1901)  62  S.  W.  359;  McElwee  v.  Steelman, 
(Tenn.  Ch.  1896)  38  S.  W.  275;  Lewis  v. 
Woodf oik,  2  Baxt.  ( Tenn. )  25 ;  Boyd  v.  Gen- 
try, 12  Heisk.  (Tenn.)  625;  Rumbough  r. 
White,  11  Heisk.  (Tenn.)  260;  Robb  v. 
Parker,  4  Heisk.  (Tenn.)  58;  Sullivan  v.  Fu- 
gate,  1  Heisk.  (Tenn.)  20;  Woodf  oik  v.  Whit- 
worth,  5  Coldw.  (Tenn.) 561;  Smith  v.  Foster, 

3  Coldw.  (Tenn.)  139. 

Virginia. — See  Clowser  v.  Hall,  80  Va.  864. 

See  also  Hartford  L.  Ins.  Co.  v.  Bryan,  25 
Ind.  App.  406,  58  N.  E.  262. 

Collateral  attack. —  The  omission  of  an 
averment  that  the  claim  is  just  is  not  a 
ground  for  impeaching  the  judgment  col- 
laterally. Boyd  V.  Gentry,  12  Heisk,  (Tenn  ) 
625. 

Sufficiency. —  An  affidavit  that  "  the  plain- 
tiffs are  justly  entitled  to  recover  "  the  sum 
claimed  is  sufficient.  Gutman  v.  Virginia  Iron 
Co.,  5  W.  Va.  22.  And  where  actions  were 
consolidated  and  the  parties  proceeded  on  the 
assumption  that  the  pleadings  in  one  case 
stood  as  if  filed  in  both,  one  answer  only  being 
filed,  the  failure  of  the  affidavit  in  one  action 
to  allege  the  justice  of  the  claim  was  cured  by 
that  answer  denying  that;  the  debt  was  just. 
Hey  V.  Harding,  21  Ky.  L.  Rep.  771,  53  S.  W. 
33,  where  the  sudiciency  of  the  affidavit  was 
not  presented  or  considered  below. 

17.  Evans  r.  Tucker,  59  Tex.  249:  INIarshall 
V.  Alloy.  25  T(^x.  342;  Scram  r.  Duosan,  1 
Tex.  A])]),  (^iv.  Cas.  §  1260. 

Omission  of  "  justly." —  The  mere  state- 
ment that  defendant  is  indebted  has  been 
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recover  will  render  it  insufScient.  However,  if  an  implication  of  the  justice  of 
the  demand  necessarily  arises  from  the  language  employed,^^  or  if  the  indebted- 
ness of  defendant  is  clearly  and  positively  stated  and  sworn  to,^^  failure  to  comply 
strictly  with  the  statute  will  not  vitiate  the  affidavit,  especially  where  the  sub- 
stance of  the  necessary  allegation  appears  by  the  duly  verified  declaration  in  the 
action.^^ 

(7)  Yariance  Between  Affidavit  and  Pleading.  Immaterial  variance 
between  the  affidavit  and  the  declaration  or  complaint  in  stating  the  amount  of 
the  indebtedness  claimed,^^  or  a  claim  in  the  pleading  of  an  amount  greatei:^^  or 
even  in  some  cases  less  ^  than  that  alleged  in  the  affidavit  will  not  ordinarily 
vitiate  the  proceedings,  especially  where  the  sum  claimed  can  be  ascertained  by 
computation.^^ 

(8)  Offsets  and  Counter-Claims  —  (a)  In  General.  Absolute  compliance 
with  statutory  provisions  requiring  the  affidavit  to  show  that  defendant  is 
indebted  to  plaintift*  in  an  amount  specified,  or  that  the  latter  is  entitled  to 
recover  such  an  amount,  over  and  above  all  legal  payments,  set-offs,  or  counter- 
claims is  necessary  to  confer  jurisdiction  to  issue  the  writ,^^  although  inability  to 


held  to  be  sufficient.  Livengood  i\  Shaw,  10 
Mo.  273;  H.  B.  Clafiin  Co.  v.  Kamsler,  (Tex. 
Civ.  App.  1896)  36  S.  W.  1018. 

18.  Sommers  v.  Allen,  44  W.  Va.  120,  28 
S.  E.  787 ;  Reed  v.  McCloud,  38  W.  Va.  701, 
18  S.  E.  924;  Crim  V.  Harmon,  38  W.  Va.  596, 
18  S.  E.  753;  Cosner  v.  Smith,  36  W.  Va. 
788,  15  S.  E.  977;  Hudkins  v.  Haskins,  22 
W.  Va.  645. 

19.  Wilkins  v.  Tourtellott,  28  Kan.  825; 
Simon  v.  Johnson,  7  Kulp  (Pa.)  166;  Hart 
V.  Dixon,  5  Lea  (Tenn.)  336;  Alston  v.  Sharp, 
2  Lea  (Tenn.)  515;  Clinch  River  Mineral  Co. 
V.  Harrison,  91  Va.  122,  21  S.  E.  660.  See 
also  Lndlow  v.  Ramsey,  78  U.  S.  581,  20  L.  ed. 
216. 

20.  Kennedy  v.  Morrison,  31  Tex.  207. 

21.  McElwee  v.  Steelman,  (Tenn.  Ch.  1896) 
38  S.  W.  275;  H.  B.  Clafiin  Co.  v.  Kamsler, 
(Tex.  Civ,.  App.  1896)  36  S.  W.  1018. 

A  statement  of  the  amount  "  due "  upon 
plaintiff's  claim  is  equivalent  to  a  statement 
of  the  amount  plaintiff  "  believes  he  ought  to 
recover."    Sleet  v.  Williams,  21  Ohio  St.  82. 

22.  Boone  v.  Savage,  14  La.  169;  Grotte 
Nagle,  50  Nebr.  363,  69  N.  W.  973. 

After  judgment  by  default,  in  an  action 
commenced  by  attachment,  a  variance  between 
the  affidavit  and  the  complaint  as  to  the 
amount  of  the  debt  claimed  is  not  available 
on  error.  Decatur,  etc.,  Imp;  Co.  v.  Crass, 
97  Ala.  524,  12  So.  41. 

23.  Heard  v.  Lowry,  5  Ark.  522;  O'Conor 
v.  Roark,  108  Cal.  173,  41  Pac.  465;  Moore 
V.  Harlan,  37  Ga.  623;  Aultman  v.  Smyth, 
(Tex.  Civ.  App.  1897)  43  S.  W.  932. 

Interest  and  costs. —  The  validity  of  an 
affidavit  which  states,  in  addition  to  the 
amount  of  the  debt,  the  rate  of  interest 
thereon  and  the  time  that  it  has  been  running, 
is  unaffected  by  a  request  in  an  accompanying 
petition  that  the  writ  issue  for  the  amount 
of  the  debt,  interest,  and  costs.  Piggott  v. 
Schram,  64  Tex.  447. 

24.  Grotte  v.  Nagle,  50  Nebr.  363,  69  N.  W. 
973. 

25.  Rogers  v.  East  Line  Lumber  Co.,  11 
Tex.  Civ.  App.  108,  33  S.  W.  312. 
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26.  Matthews  v.  Densmore,  43  Mich.  461, 
5  N.  W.  669 ;  Wells  v.  Parker,  26  Mich.  102 ; 
Cross  V.  McMaken,  17  Mich.  511,  97  Am.  Dee. 
203;  Wilson  V.  Arnold,  5  Mich.  98;  Roelof- 
son  V.  Hatch,  3  Mich.  277 ;  Thorington  v. 
Merrick,  101  N.  Y.  5,  3  N.  E.  794;  Ruppert 
'0.  Haug,  87  N.  Y.  141,  1  N.  Y.  Civ.  Proc.  411, 
62  How.  Pr.  (N.  Y.)  364;  Manufacturers' 
Nat.  Bank  v.  Hall,  60  Hun  (K  Y.)  466,  15. 
N.  Y.  Suppl.  208,  39  N.  Y.  St.  463,  21  N.  Y. 
Civ.  Proc.  131  [affirmed  in  129  N.  Y.  663,  30' 
N.  E.  65,  42  N.  Y.  St.  945] ;  E.  W.  Bliss  Co. 
V.  Opera  Glass  Supply  Co.,  60  Hun  (N.  Y.) 
438,  15  N.  Y.  Suppl.  6,  39  N.  Y.  St.  332,  21 
K  Y.  Civ.  Proc.  136;  Marine  Nat.  Bank  v. 
Ward,  35  Hun  (N.  Y.)  395;  Donnell  v.. 
Williams,  21  Hun  (N.  Y.)  216,  59  How.  Pr. 
(N.  Y.)  68;  Lyon  v.  Blakesly,  19  Hun 
(N.  Y.)  299;  Kelly  v.  Archer,  48  Barb. 
(N.  Y. )  68 ;  Trow's  Printing,  etc.,  Co.  v.  Hart,, 
9  Daly  (N.  Y.)  413,  60  How.  Pr.  (N.  Y.) 
190;  Farrington  v.  Root,  10  Misc.  (N.  Y.) 
347,  31  N.  Y.  Suppl.  126,  63  N.  Y.  St.  410; 
Hart  V.  Bernau,  22  N.  Y.  Suppl.  296,  51 
N.  Y.  St.  828;  McEntee  v.  Aris,  21  N.  Y. 
Suppl.  857,  50  N.  Y.  St.  541;  Norfolk,  etc.. 
Hosiery  Co.  v.  Arnold,  18  N.  Y.  Suppl.  910, 
46  N.  Y.  St.  491 ;  Gribbon  v.  Ganss,  18  N.  Y. 
Suppl.  608,  45  N.  Y.  St.  825 ;  U.  S.  Net,  etc., 
Co.  V.  Alexander,  18  N.  Y.  Suppl.  147;  Hings- 
ton  V.  Miranda,  12  N.  Y.  Civ.  Proc.  439; 
Taylor  v.  Reed,.  54  How.  Pr.  (N.  Y.)  27; 
Morgan  v.  House,  36  How.  Pr.  (N.  Y.  326 
[following  Bennett  v.  Brown,  4  N.  Y.  254]  ; 
Whitney  v.  Brunette,  15  Wis.  61. 

In  Alabama  this  statement  is  not  required. 
Harris  v.  Clapp,  Minor  (Ala.)  328. 

Failure  to  give  the  date  of  an  admitted 
credit  is  fatal.  Espey  v.  Heidenheimer,  5& 
Tex.  662. 

Identification  of  claim. —  A  statement  that 
there  are  no  counter-claims  to  the  "  cause  of 
action "  sufficiently  refers  to  the  claim  on 
which  the  action  is  brought,  although  no  com- 
plaint accompanies  the  application.  Maury 
V.  American  Motor  Co.,  25  Misc.  (N.  Y.)  657, 
56  N.  Y.  Suppl.  316.  And  an  affidavit  in  an 
action  on  several  distinct  claims  need  not 
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specify  the  exact  amount  of  an  offset  existing  in  defendant's  favor  may  excuse 
an  uncertain  allegation  in  respect  tliereto.^^ 

(b)  Knowledge.  If  it  is  also  required  to  appear  that  plaintiff  is  entitled  to 
recover  the  sum  claimed,  over  and  above  all  counter-claims  known  to  him,  the 
fact  of  the  non-existence  of  the  counter-claims  to  his  knowledge  should  be  so 
alleged  that  the  court  may  see  that  affiant  has  personal  knowledge  of  the  facts, 
or  that  his  information  on  the  subject  is  such  as  to  enable  him  to  form  a 
well-grounded  belief  on  the  subject.^^  If  the  affidavit  is  not  made  by  plaintiff, 
a  statement  that  the  amount  is  due  over  and  above  all  counter-claims  known 
to  deponent  in  New  York,  at  least,  is  wholly  insufficient.^^  There  is  a  class  of 
cases,  however,  which  hold  that  a  bare  statement  by  plaintiff  that  the  amount  is 
due  over  and  above  all  counterclaims  is  sufficient,  without  the  addition  of  a 
statement  as  to  the  knowledge  of  the  non-existence  of  counter-claims,^^  and  in 
some  jurisdictions  it  is  sufficient  to  specify  the  amount  of  the  indebtedness, 
over  and  above  all  legal  set-offs,  "  as  near  as  may  be,"  either  in  the  language 


state  the  non-existence  of  counter-claims  as  to 
each  item.  U.  S.  Net,  etc.,  Co.  '0.  Alexander, 
18  N.  Y.  Suppl.  147  [disapproving  Murray  v. 
Hankin,  30  Hun  (N.  Y.)  37,  3  N.  Y.  Civ.  Proc. 
342,  65  How.  Pr.  (N.  Y.)  511]. 

Necessity  of  stating  facts. —  In  Farrington 
V.  Root,  10  Misc.  (N.  Y.)  347,  31  N.  Y.  Suppl. 
126,  63  N.  Y.  St.  410,  it  was  held  to  be  suffi- 
cient to  show  presumptively  the  absence  of 
counter-claims;  but  in  Livingston  v.  Lakwitz, 
25  Misc.  (K  Y.)  119,  53  N.  Y.  Suppl.  1083, 
it  was  held  that  an  affidavit  in  the  language  of 
the  statute  which  failed  to  state  the  facts 
from  which  the  conclusion  was  drawn  was  in- 
sufficient, and  that  there  should  have  been  an 
allegation  as  to  whether  or  not  there  were  any 
counter-claims,  and  if  so  for  how  much.  An 
affidavit  stating  that  defendant  has  a  counter- 
claim but  failing  to  state  that  there  is  any 
balance  due  plaintiff  or  to  show  the  amount 
that  is  due  is  insufficient,  although  the  gross 
amount  of  plaintiff's  claim  is  alleged.  Mor- 
rison V.  Ream,  1  Pinn.  ( Wis. )  244. 

"  Over  and  above  all  discounts  "  is  not  the 
equivalent  of  the  statutorv  requirement  of  the 
statement  of  an  indebtedness  "  over  all  pay- 
ments and  set-offs."  Solinger  v.  Patrick,  7 
Daly  (N.  Y.)  408. 

Set-offs  "or"  counter-claims. — A  statement 
of  the  amount  claimed,  over  and  above  all  set- 
off "  or  "  counter-claims,  substantially  com- 
plies with  the  requirement  that  plaintiff  shall 
show  that  the  amount  claimed  is  due  over 
and  above  all  set-offs  "  and  "  counter-claims. 
O'Corior  v,  Roark,  108  Cal.  173,  41  Pao.  465. 

27.  Ignorance  of  amount  of  offsets. —  An 
affidavit  stating  that  plaintiff  is  indebted  to 
defendant  in  some  small  amount  but  that  he 
is  ignorant  of  the  exact  sum  was  held  to  be 
sufficient.  Turner  v.  McDaniel,  1  McCord 
(S.  C.)  552.  And  a  statement  that  the  in- 
debtedness to  plaintiff  may  be  subject  to  a 
set-off  for  an  unascertained  sum  which  on 
final  settlement  will  be  due  to  defendant  from 
plaintiff  was  held  not  to  be  defective  for  un- 
certainty. Holston  Mfg.  Co.  v.  Lea,  18  Ga. 
647. 

28.  Buhl  t\  Ball,  41  Hun  (N.  Y.)  61; 
Cribben  Schillinger,  30  Hun  (N.  Y.)  248; 
Lee  V.  U.  S.  Co-operative  L.,  etc..  Assoc.,  2 


N.  Y.  Suppl.  864,  19  N.  Y.  St.  879  [affirmed 
in  113  N.  Y.  642,  21  N.  E.  414,  22  N.  Y.  St. 
997] ;  Jordan  v.  Richardson,  7  N.  Y.  Civ. 
Proc.  411;  Lampkin  v.  Douglass,  10  Abb.  N. 
Cas.  (N.  Y.)  342,  63  How.  Pr.  (N.  Y.)  47. 

Sufficiency. —  An  affidavit  by  plaintiff's 
agent  that  a  certain  sum  is  due  plaintiff  from 
defendant  "  over  and  above  all  offsets  and 
counter-claims  known  to  deponent,  or  to  said 
plaintiff,"  is  sufficient.  Mallary  v.  Allen,  7 
N.  Y.  Civ.  Proc.  287,  15  Abb.  N.  Cas.  (N.  Y.) 
338,  1  How.  Pr.  N.  S.  (N.  Y.)  316,  in  which 
case  it  was  said  that  the  words  "  known  to 
him "  need  not  be  used  to  give  jurisdiction 
but  may  be  omitted  as  they  were  doubtless 
intended  to  be  in  relief  of  the  conscience  of 
affiant.  An  allegation  by  plaintiff  that  de- 
fendants are  justly  indebted  to  him  in  a 
stated  sum  "  over  all  set-offs  or  counter-claims 
that  the  said  defendants  might  have  against 
this  plaintiff  to  his  knowledge,"  is  a  sufficient 
compliance  with  the  requirement  that  plain- 
tiff must  show  that  he  is  entitled  to  recover  a 
sum  stated  over  and  above  all  counter-claims 
known  to  him.  Rickerson  v.  Bunker,  26  Misc. 
(K  Y.)  383,  56  N.  Y.  Suppl.  202. 

29.  Smith  u.  Holt,  37  N.  Y.  App.  Div.  24, 
55  N.  Y.  Suppl.  721;  Smith '  f.  Arnold,  33 
Hun  (N.  Y.)  484;  Murrav  r.  Haiikin,  30 
Hun  (N.  Y.)  37,  3  N.  Y.  Civ.  Proc.  342,  65 
How.  Pr.  (N.  Y.)  511;  Mitchell  v.  Anderson, 
32  Misc.  (N.  Y.)  13,  66  N.  Y.  Suppl.  118. 

30.  Alford  V.  Cobb,  28  Hun  (N.  Y.)  22; 
Lamkin  v.  Douglass,  27  Hun  (N.  Y. )  5i7 
[reversing  10  Ahh.  IN.  Cas.  (N.  Y.)  342,  63 
How.  Pr.  (N.  Y.)  47];  Riley  v.  Skidmore,  2 
Silv.  Supreme  (N.  1^.)  573,  6  N.  Y.  Suppl. 
107,  24  N.  Y.  St.  724;  Bilhvillor  r.  INIarks,  16 
N.  Y.  Suppl.  541,  21  N.  Y.  Civ.  Proc.  162; 
Mallary  v.  Allen,  7  N.  Y.  Civ.  Proc.  287.  15 
Abb.  N.  Cas.  (N.  Y.)  338,  1  How.  Pr.  X.  S. 
(N.  Y.)  316:  Ross  r.  Wigg,  6  N.  Y.  Civ.  Proc. 
268  note  [a/Jiniial  in  34  Hun  (X.  Y.)  102.  6 
N.  Y.  Civ.  Proc.  -HVA]  ;  Bates  r.  Pinstein.  15 
Abb.  X.  Cas.  (X.  Y. )  480. 

Affidavit  by  an  agent. —  An  agent  need  not 
state  that  the  facts  with  respect  to  tlie 
counter-claims  are  known  to  plaintiff.  Bill- 
willer  r.  Marks,  16  X.  Y.  Suppl.  541,  21  X^.  Y. 
Civ.  Proc.  162. 
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of  tlie  statnte,^^  or  by  expressions  substantially  equivalent,^  unless  the  statutory 
language  is  necessary  to  the  validity  of  the  affidavit.^^ 

(c)  Affidavit  by  Assignee  of  Claim.  With  respect  to  assignees  of  claims  who 
are  tliemselves  plaintiffs,  it  is  sufficient  for  them  to  state  the  non-existence  of 
counter-claims  as  to  their  knowledge,  and  it  is  not  necessary  to  make  any  state- 
ments as  to  the  existence  of  counter-claims  against  their  assignors.^* 

(d)  Affidavit  by  Attorney  or  Agent.  An  affidavit  by  an  attorney  or  agent 
must  disclose  such  means  of  knowledge  as  will  satisfy  the  court  that  he  is  compe- 
tent to  speak  upon  the  subject ;  and  if  affiant  estabhshes  that  he  is  possessed  of 
sufficient  knowledge  on  the  subject,  his  statement  as  to  the  non-existence  of 
counter-claims  will  be  sufficients^ 

(e)  Affidavit  on  Behalf  of  Corporation.  Statements  made  by  officers  of  cor- 
porations whose  official  duties  presumably  afford  them  adequate  means  of  knowl- 
edge, that  there  are  no  counter-claims  known  to  plaintiff,  or  that  they  know 
personally  that  there  are  no  counter-claims  in  favor  of  defendant,  or  like  state- 
ments, will  ordinarily  be  sufficient. ^'^ 

(f)  Affidavit  on  Behalf  of  Joint  Parties.  One  joint  plaintiff  may  state  that 
no  counter-claims  exist  to  the  knowledge  of  all  the  plaintiffs,^^  for  in  such  a  case 
it  will  be  presumed  that  matters  positively  sworn  to  were  within  the  personal 
knowledge  of  affiant,  unless  it  is  apparent  that  he  could  not  have  such  knowledge.^^ 


31.  Estlow  V.  Hanna,  75  Mich.  219,  42 
N.  W.  812;  Grover  x>.  Buck,  34  Mich.  519; 
Cross  V.  McMaken,  17  Mich.  511,  97  Am.  Dec. 
203 ;  Roelofson  v.  Hatch,  3  Mich.  277 ;  Mairet 
v..  Marriner,  34  Wis.  582 ;  Oliver  v.  Town,  28 
Wis.  328. 

Omission  of  statutory  phrase  "  as  near  as 
may  be "  is  immaterial  where  the  amount 
of  the  indebtedness  is  stated  positively.  Burns 
V.  Kinne,  2  Mich.  N.  P.  63. 

32.  Nicclls  f.  Laurence,  30  Mich.  395; 
Barker  v.  Thorn,  20  Mich.  264. 

33.  Hawes  v.  Clement,  64  Wis.  152,  25 
N.  W.  21;  Lathrop  v.  Snyder,  16  Wis.  293. 

34.  Selser  Bros.  Co.  v.  Potter  Produce  Co., 
80  Hun  (N.  Y.)  554,  30  N.  Y.  Suppl.  527,  62 
N.  Y.  St.  408;  Crowns  r.  Vail,  51  Hun  (N.  Y.) 
204,  4  N.  Y.  Suppl.  324,  21  N.  Y.  St.  208; 
Dolbeer  v.  Stout,  60  N.  Y.  Super.  Ct.  269,  17 
N.  Y.  Suppl.  184,  42  N.  Y.  St.  214,  21  N.  Y. 
Civ.  Proc.  359;  Lewis  v.  Vail,  5  N.  Y.  Suppl. 
946. 

35.  Manufacturers'  Nat.  Bank  v.  Hall,  60 
Hun  (N.  Y.)  466,  15  N.  Y.  Suppl.  208,  39 
N.  Y.  St.  463,  21  N.  Y.  Civ.  Proc.  131  [af- 
-firmed  in  129  N.  Y.  663,  30  N.  E.  65,  42 
N.  Y.  St.  945] ;  Kokomo  Straw  Board  Co.  v. 
Inman,  53  Him  (N.  Y.)  39,  5  N.  Y.  Suppl. 
888,  24  N.  Y.  St.  663;  Hart  v.  Bernau,  22 
N.  Y.  Suppl.  296,  51  K  Y.  St.  828;  Crowns 
V.  Vail,  2  N.  Y.  Suppl.  218  [affirmed  in  51 
Hun  (N.  Y.)  204,  4  N.  Y.  Suppl.  324,  21 
N.Y.St.  208]. 

36.  Mann  v.  Carter,  71  Hun  (N.  Y.)  72,  24 
N.  Y.  Suppl.  591,  54  N.  Y.  St.  212;  Gribbon 
V.  Back,  35  Hun  (N.  Y.)  541;  Herzberg  v. 
Boiesen,  53  N.  Y.  Suppl.  256,  5  N.  Y.  Annot. 
Cas.  35;  Butterworth  v.  Boutilier,  22  N.  Y. 
Suppl.  872,  50  N.  Y.  St.  828  [distinguishing 
Cribben  v.  Schillinger,  30  Hun  (I^.  Y.)  248] ; 
Billwiller  v.  Marks,  16  N.  Y.  Suppl.  541,  21 
N.  Y.  Civ.  Proc.  162;  Marietta  First  Nat. 
Bank  v.  Bushwick  Chemical  Works,  5  N.  Y. 
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Suppl.  824  [affirmed  in  3  Silv.  Supreme 
(  N.  Y.)  61,  6  N.  Y.  SuppL  318,  25  N.  Y.  St. 
830,  17  N.  Y.  Civ.  Proc.  229  [affirmed  in 
119  N.  Y.  645,  23  N.  E.  1149,  29  N.  Y.  St. 
993)]. 

Information  and  belief. —  An  affidavit  by 
plaintiff's  attorney  that  a  specified  sum  is 
due  "over  and  above  all  counter-claims  known 
to  deponent,  as  deponent  is  informed  and 
verily  believes,"  is  fatally  defective.  Acker 
V.  Jackson,  3  How.  Pr.  N.  S.  (N.  Y.)  160. 
See  supra,  VII,  D,  7,  e,  (v),  (f),  (2). 

37.  Barstow  Stove  Co.  v.  Darling,  81  Hun 
(N.  Y.)  564,  30  N.  Y.  Suppl.  1033,  63 
N.  Y.  St.  226;  Manufacturers'  Nat.  Bank  v. 
Hall,  60  Hun  (N.  Y.)  466,  15  N.  Y.  Suppl. 
208,  39  N.  Y.  St.  463,  21  N.  Y.  Civ.  Proc.  131 
[affirmed  in  129  N.  Y.  663,  30  N.  E.  65,  42 
N.  Y.  St.  945]  ;  E.  W.  Bliss  Co.  v.  Opera 
Glass  Supply  Co.,  60  Hun  (N.  Y.)  438,  15 
N.  Y.  Suppl.  6,  39  N.  Y.  St.  332,  21  N.  Y. 
Civ.  Proc.  136;  National  Park  Bank  v.  Whit- 
more,  40  Hun  (N.  Y.)  499;  Central  Nat. 
Bank  v.  Ft.  Ann  Woolen  Co.,  24  N.  Y.  Suppl. 
640  [affirmed  in  76  Hun  (N.  Y.)  610,  27 
N.  Y.  Suppl.  1114,  57  N.  Y.  St.  316  {affirmed 
in  143  N.  Y.  624,  37  N.  E.  827,  60  N.  Y.  St. 
873)];  Essex  County  Nat.  Bank  v.  Johnson, 
16  N.  Y.  Suppl.  71,  40  N.  Y.  St.  949,  21  N.  Y. 
Civ.  Proc.  321.  But  see  Geneva  Non-Magnetic 
Watch  Co.  V.  Payne,  5  N.  Y.  Suppl.  68,  where 
an  affidavit  by  the  secretary  of  a  corporation, 
which  stated  no  facts  showing  knowledge  on 
the  part  of  affiant  that  the  debt  was  over 
and  above  all  counter-claims  was  fatally  de- 
fective, for  the  reason  that  no  presumption 
could  arise  from  affiant's  relation  to  plain- 
tiff.   See  supra,  VII,  D,  4,  d. 

38.  Doctor  v.  Schnepp,  7  N.  Y.  Civ.  Proc. 
144,  2  How.  Pr.  N.  S.  (N.  Y.)  52;  Barton  1?. 
Saalfield,  1  How.  Pr.  N.  S.  (N.  Y.)  276. 

39.  Doctor  v.  Schnepp,  7  N.  Y.  Civ.  Proc. 
144,  2  How.  Pr.  N.  S.  (N.  Y.)  52. 
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(g)  Maturity  of  Debt — (1)  Debt  Due.  If  the  attachment  can  be  issued 
oiilj  where  there  is  a  present  indebtedness,  the  affidavit  must  affirmatively  show 
that  the  debt  upon  which  the  action  is  brought  was  actually  due  at  the  time  the 
action  was  commenced,  or  the  affidavit  made.^^  This  requirement  is  satisfied  by 
a  statement  that  defendant  is  indebted,^^  or  that  the  sum  claimed  is  justly  due  ;^ 
and  it  has  been  held  that  the  statement  of  a  cause  of  action  in  the  petition  show- 
ing the  right  to  immediate  compensation  will  control  a  statement  in  the  affidavit 
that  the  debt  has  not  matured.^  If  the  debt,  although  treated  as  due,  has  not 
actually  matured  it  may  be  shown  that  it  was  agreed  that  it  should  become  due 
on  the  happening  of  a  certain  contingency,  and  that  the  contemplated  contingency 
has  occurred.^ 

(2)  Immatured  Debt.  If  an  attachment  is  permitted  to  secure  a  debt  which 
is  not  due  the  affidavit  must  appropriately  show  that  the  demand  has  not 


40.  Georgia. —  Lorillard  v.  Barrett,  77 
Ga.  45;  Joseph  v.  Stein,  52  Ga.  332.  But  see 
Harrill  l\  Humphries,  26  Ga.  514. 

Maryland. —  Thompson  v.  Towson,  1  Harr. 
&  M.  (Md.)  504. 

Michigan. —  Cross  v.  McMaken,  17  Mich. 
511,  97  Am.  Dec.  203;  Hale  v.  Chandler,  3 
Mich.  531. 

New  York. —  Smadbeck  v.  Sisson,  31  Hun 
(N.  Y.)  582,  66  How.  Pr.  (N.  Y.)  225 
[affirming  4  N.  Y.  Civ.  Proe.  353,  66  How. 
Pr.  (N.  Y.)  220];  Reilly  v.  Sisson,  31  Hun 
(N.  Y.)  572,  4  N.  Y.  Civ.  Proc.  361,  66  How. 
Pr.  (N.  Y.)  228;  Victor  v.  Henlein,  67  How. 
Pr.  (N.  Y.-)  486. 

0/tio.— Mansfield  Sav.  Bank  v.  Post,  22 
Ohio  Cir.  Ct.  644. 

Texas.— Sjdnor  v.  Totham,  6  Tex.  189. 

Wisconsin. — Bowen  v.  Slocum,  17  Wis.  181 ; 
Whitney  v.  Brunette,  15  Wis.  61. 

See  s'Cent.  Dig.  tit.  "Attachment,"  §  280. 

Necessity  of  positive  statement. —  That 
the  amount  demanded  is  actually  due  must 
be  positively  stated.  Allegations  on  informa- 
tion and  belief  are  insufficient.  Ross  v.  Steen, 
20  Fla.  443.  But  the  maturity  of  the  debt 
need  not  be  stated  in  express  terms,  and  it 
will  be  sufficient  if  the  affidavit  state,  "  the 
amount  at  the  least,  which,  the  affiant  be- 
lieves, the  plaintiff  is  justly  entitled  to  re- 
cover." Ruhl  V.  Rogers,  29  W.  Va.  779,  2 
S.  E.  798. 

An  allegation  that  an  account  was  stated 

between  plaintiff  and  defendant  and  that  upon 
such  statement  a  specified  balance  was  found 
to  be  due  from  defendant  to  plaintiff  suffi- 
C'ientlv  shows  a  breach  of  contract.  Johnston 
r.  Ferris,  14  Daly  (N.  Y.)  302,  12  N.  Y.  St. 

Money  loaned  —  Presumption. —  In  an  ac- 
tion to  recover  a  loan,  if  no  specified  period 
i'ov  repayment  is  stated,  the  loan  will  be  pre- 
sumed to  have  become  due  at  the  time  the 
affidavit  was  sworn  to.  American  Exch.  Nat. 
Bank     Voisin,  44  Hun  (N.  Y.)  85. 

Sufficiency  —  Contradictory  statements. — 
If  facts  showing  a  present  indebtedness  arc 
stated  tlio  iiifidavit  will  not  be  vitiated  bv  an 
allegation  that  defendant  will  be  indebted. 
IMeCai  tney  r.  Braneh  Bank,  3  Ala.  700. 

Exceptions  to  rule.— Unless  so  prescribed 
it  need  not  be  alleged  that  the  dciu.iiul  is  due 


(Mastin  v.  Kansas  City  First  Nat.  Bank, 
65  Mo.  16),  or  when  it  will  become  due 
( Munzenheimer  v.  Manhattan  Cloak,  etc.,  Ca., 
79  Tex.  318,  15  S.  W.  389  [overruling  dictum 
to  the  contrary  in  Cox  v.  Reinhardt,  41  iex. 
591];  Bennett  Rosenthal,  3  Tex.  App. 
Civ.  Cas.  §  156). 

41.  Irish  V.  Wright,  8  Rob.  (La.)  428; 
Parmele  v.  Johnston,  15  ,  La.  429;  Lum  v. 
Steamboat  Buckeye,  24  Miss.  564 ;  Winchester 
V.  Pierson,  1  Ohio  Dec.  (Reprint)  169,  3 
West.  L.  J.  131;  Trowbridge  v.  Sickler,  42 
Wis.  417. 

Existence  of  demand. —  Where  the  statute 
requires  that  the  affidavit  shall  state  that 
*'  the  amount  of  the  debt  or  demand  claimed 
and  charged  against  the  opposite  party  is 
actually  an  existing  debt  or  demand,"  as  dis- 
tinguished from  a  contingent  liability,  a  state- 
ment that  defendants  are  "  indebted  in  the 
just  and  full  sum,"  etc.,  is  not  sufficient. 
Tanner,  etc..  Engine  Co.  v.  Hall,  22  Fla. 
391. 

Clerical  omission. —  An  affidavit  will  not 
be  vitiated  for  the  omission  of  the  word  "  is," 
where  an  intention  to  allege  that  defendant  is 
indebted  is  manifest.  Buchanan  v.  Sterling, 
63  Ga.  227. 

42.  Nicolls  V.  Lawrence,  30  Mich.  395. 

43.  Aultman  v.  Daggs,  50  Mo.  App.  280. 

44.  Merchants'  Nat.  Bank  v.  Columbia 
Spinning  Co.,  21  N.  Y.  App.  Div.  383,  47  N.  Y. 
Suppl.  442,  also  holding  that  an  affidavit 
alleging  an  agreement  that  in  case  of  defend- 
ant's failure,  all  claims  or  demands  held  by 
plaintiff  against  it  should,  at  the  option  of 
plaintiff,  become  due  and  payable,  and  also 
alleging  defendant's  failure,  sufficiently  shows 
that  the  agreement  was  in  existence  on  or 
prior  to  the  date  of  the  affidavit  and  that 
it  was  in  effect  on  that  date.  It  was  further 
lield  in  this  case  that  the  agreement  being  set 
out  in  substance,  there  was  no  necessity  for 
submitting  it  to  the  court  for  inspection. 

Necessity  of  showing  right  to  treat  debt 
as  due. —  An  affidavit  is  insufficient  if  it  pur- 
ports to  state  a  cause  of  action,  based  on  a 
luc^ach  of  the  conditions  of  a  bond  whereby 
plaintiff  elects  to  treat  the  bond  as  due,  un- 
less it  is  shown  that  the  bond  gives  such  right 
(if  election.  LiviTii^-^ton  v.  Lakwitz,  25  ]\Iisc. 
(N.  Y.)  119.  y,]  X.  V.  Suppl.  10S3. 
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matured,^^  as  well  as  the  time  of  its  matnrity.^^  The  affidavit  must  also  set  up 
the  existence  of  the  particular  ground  or  gronnds  upon  which  an  attachment  to 
secure  this  class  of  debts  may  issue,^'^  and  must  set  up  facts  or  allege  reasons  for 
the  immediate  issue  of  the  writ  sufficient  to  satisfy  the  officer  to  whom  application 
is  made  of  the  propriety  of  allowing  it  to  issne/^ 

(3)  Debts  Due  and  Debts  JSTot  Due.  An  affidavit  setting  forth  matured  and 
immatured  debts  is  not  defective  for  that  reason,^^  or  for  the  reason  that  it  dis- 
closes that  a  part  of  the  demand  is  not  yet  due.^^  If  it  is  sufficient  as  to  one  claim 
and  defective  as  to  the  other  it  may  be  sustained  as  to  the  former  and  disregarded 
as  to  the  latter,^^  or  the  insufficient  allegations  may  be  regarded  as  surplusage.^^ 
It  has  been  held,  however,  that  the  affidavit  need  not  show  how  much  of  the  debt 
is  due  and  how  much  not  due.^^ 


45.  Stowe  V.  Sewall,  3  Stew.  &  P.  (Ala.) 
67;  Lorillard  v.  Barrett,  77  Ga.  45;  Yale  v. 
McDaniel,  69  Miss.  337,  12  So.  556;  Lederer 
V.  Rosenthal,  99  Wis.  235,  74  N.  W.  971.  But 
in  Texas  the  omission  of  such  a  statement 
will  not  abate  the  writ.  Gimbel  v.  Gomprecht, 
89  Tex.  497,  35  S.  W.  470  [overruling  Avery 
r.  Zander,  77  Tex.  207,  13  S.  W.  971;  Cox 
v.  Reinhardt,  41  Tex.  591]. 

If  the  instrument  sued  on  is  set  forth  in 
the  affidavit  and  shows  that  the  debt  will 
mature  in  the  future  it  will  be  sufficient. 
Panhandle  Nat.  Bank  v.  Still,  84  Tex.  339,  19 
S."  W.  479. 

Admissions  in  the  complaint  that  the  debt 
is  not  due  may  be  considerea  in  determining 
the  sufficiency  of  the  affidavit.  Lederer  v. 
Rosenthal,  99  Wis.  235,  74  N.  W.  971. 

46.  Stowe  V.  Sewall,  3  Stew.  &  P.  (Ala.) 
67 ;  Mosher  v.  Bay  Cir.  Judge,  108  Mich.  503, 
66  N.  W.  384;  Mansfield  Sav.  Bank  v.  Post, 
22  Ohio  Cir.  Ct.  644;  Ruhl  v.  Rogers,  29 
W.  Va.  779,  2  S.  E.  798. 

In  Texais  it  will  be  sufficient  if  such  alle- 
gation is  made  in  the  petition.  Munzenheimer 
V.  Manhattan  Cloak,  etc.,  Co.,  79  Tex.  318,  15 
S.  W.  389  [overruling  dictum  in  Cox  v.  Rein- 
hardt, 41  Tex.  591] ;  Bennett  v.  Rosenthal,  3 
Tex.  App.  Civ.  Cas.  §  156.  And  see  Hinzie 
V.  Moody,  1  Tex.  Civ.  App.  26,  20  S.  W.  769. 

A  variance  in  alleging  the  time  of  the  ma- 
turity of  the  debt  will  vitiate  the  affidavit. 
Evans  v.  Tucker,  59  Tex.  249. 

47.  Deering  V.  Warren,  1  S.  P.  35,  44  N.  W. 
1068;  Wearne  v.  France,  3  Wyo.  273,  21  Pac. 
703. 

Removal  of  self  or  property. —  If  an  at- 
tachment to  secure  such  a  debt  is  permissible 
where  the  debtor  has  removed,  or  is  removing, 
or  about  to  remove  himself  or  his  property 
without  the  state  or  other  prescribed  ter- 
ritory, such  removal  or  contemplated  removal 
must  be  sufficiently  shown  (Shockley  v.  Bul- 
loch, 18  Ga.  283;  Kleinwort  V.  Klingender, 
14  La.  Ann.  96;  Friedlander  v.  Myers,  2 
La.  Ann.  920;  Crooke  v.  Rutherford,  13  La. 
479;  Millandon  v.  Foucher,  8  La.  582),  and, 
when  so  required  by  statute,  it  must  also  be 
shown  that  not  enough  of  the  debtor's  prop- 
erty to  satisfy  the  claim  of  plaintiff  or  the 
claim  of  other  creditors  will  be  left  within  the 
state  (Hey  v.  Harding,  21  Ky.  L.  Rep.  771, 
53  S.  W.  .33;  Runyan'i;.  Morgan,  7  Humphr. 
(Tenn. )  210).  Failure  of  an  affidavit  for  at- 
tachment against  partners  to  state  tnat  the 
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individuals  have  not  enough  property  to  sat- 
isfy the  demand  sued  on  is  cured  by  a  judg- 
ment sustaining  the  attachment,  where  no 
motion  is  made  during  the  progress  of  the 
action  to  discharge  the  attachment  on  that 
ground.  O'Connor  v.  Sherley,  21  Ky.  L.  Rep. 
735,  52  S.  W.  1056. 

Where  the  debt  matures  pending  the  ac- 
tion, an  affidavit  sufficient  to  authorize  an 
attachment  for  an  immatured  debt  may  be 
amended  by  adding  a  ground  which  did  not 
exist  when  the  attachment  issued.  Hey  v. 
Harding,  21  Ky.  L.  Rep.  771,  53  S.  W.  33. 

48.  An  affidavit  which  states  mere  con- 
clusions and  fails  to  allege  facts  on  which 
the  court  may  base  its  judgment  is  insufficient. 
Mosher  v.  Bay  Cir.  Judge,  108  Mich.  503,  66 
N.  W.  384;  Howell  v.  Dickerman,  88  Mich. 
361,  50  N.  W.  306. 

49.  Fraud  in  negotiating  immatured  notes 
by  the  maker  and  indorser  thereof  is  a  suffi- 
cient reason  for  the  attachment  of  their  prop- 
erty. Mosher  v.  Bay  Cir.  Judge,  108  Mich. 
503,  66  N.  W.  384. 

The  disposition  of  property  by  chattel 
mortgage  and  bill  of  sale  which  is  consistent 
with  an  honest  purpose  to  secure  just  claims 
will  not  warrant  the  issue  of  an  attachment. 
Pierce  v.  Johnson,  93  Mich.  125,  53  N.  W.  16, 
18  L.  R.  A.  486;  Ripon  Knitting  Works  v. 
Johnson,  93  Mich.  129,  53  N.  W.  17.  But  an 
affidavit  which  sets  up  the  surreptitious  trans- 
fer from  defendant's  place  of  business  to  a 
private  residence  of  a  portion  of  a  stock  of 
goods  purchased  from  plaintiff  on  credit,  the 
disposition  of  other  stock  to  personal  friends, 
financially  irresponsible,  the  mortgaging  of 
the  stock  to  its  full  value,  and  false  represen- 
tation to  other  creditors  that  plaintiff's  claim 
had  been  paid,  is  sufficient  to  authorize  the 
issue  of  the  writ  before  the  maturity  of  the 
debt.  Chase  v.  Wayne  Cir.  Judge,  118  Mich. 
358,  76  N.  W.  913. 

50.  Selleck  v.  Twesdall,  Dudley  (Ga.)  196. 

51.  Emerson  v.  Detroit  Steel,  etc.,  Co.,  100 
Mich.  127,  58  N.  W.  659 ;  Tessier  v.  Englehart, 
18  Nebr.  167,  24  N.  W.  734.  Contra,  Johnson 
■V.  Buckel,  65  Hun  (N.  Y.)  601,  20  N.  Y. 
Suppl.  566,  48  N.  Y.  St.  924. 

52.  Danforth  v.  Carter,  1  Iowa  546. 

53.  Tanner,  etc..  Engine  Co.  v.  Hall,  22  Fla. 
391. 

54.  Gimbel  v.  Gomprecht,  89  Tex.  497,  35 
S.  W.  470;  Willis  v.  Mooring,  63  Tex. 
340;  Tootle  V.  Alexander,  13  Tex.  Civ.  App. 
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(h)  Grounds  —  (1)  In  General.    To  authorize  an  attachment  the  affidavit 
must  show  bj  appropriate  allegation  the  existence  of  some  one  of  the  statutory 
grounds  therefor.^" 

(2)  Alleging  More  Than  One  Ground  —  (a)  In  General.  Plaintiff  may 
allege  as  many  distinct  and  separate  grounds  for  the  attachment  within  the  terms 
of  the  statute  as  he  may  deem  expedient,^"^  but  when  consistent  they  should  be 


615,  35  S.  W.  821.  Contra,  Friedlander  r. 
Myers,  2  La.  Ann.  920;  Avery  v.  Zander,  77 
Tex.  207,  13  S.  W.  971;  Sydnor  v.  Totham,  6 
Tex.  189. 

55.  Recital  in  notary's  certificate. —  A  re- 
cital in  the  certificate  of  the  notary  before 
whom  the  affidavit  is  made  of  the  ground  on 
which  the  aj)plication  is  based  is  insufficient 
unless  it  also  appears  from  the  affidavit  that 
such  statements,  were  sworn  to  by  affiants. 
Hudkins  v.  Haskins,  22  W.  Va.  645. 

56.  Colorado. —  Mentzer  v.  Ellison,  5  Colo. 
App.  315,  43  Pae.  464. 

Georgia.— Moore  v.  Neill,  86  Ga.  186,  12 
S.  E.  222;  Meinhard  v.  Neill,  85  Ga.  265,  11 
S.  E.  613;  Krutina  v.  Culpepper,  75  Ga.  602. 

Indiana. —  Kodde  v.  Hollweg,  19  Ind.  App. 
222,  49  N.  E.  282. 

Kansas. —  Doggett  v.  Bell,  32  Kan.  298,  4 
Pac.  292;  Adams  v.  Lockwood,  30  Kan.  373, 
2  Pac.  626;  Vundrem  v.  Denn,  25  Kan.  430; 
Kobinson  v.  Burton,  5  Kan.  293. 

Kentucky. —  Worthington  v.  Cary,  1  Mete. 
(Ky)  470. 

Louisiana. —  Erwin  v.  Commercial,  etc., 
Bank,  3  La.  Ann.  186,  48  Am.  Dec.  447. 

Mississippi. — Wood  v.  Bailey,  77  Miss.  815, 
27  So.  1001. 

New  York. — Jacobs  v.  Hogan,  85  N.  Y.  243 ; 
Hitner  v.  Boutilier,  67  Hun  (N.  Y.)  203,  22 
N.  Y.  Suppl.  64,  51  N.  Y.  St.  518. 

North  Carolina. —  Marsh  v.  Williams,  63 
N.  C.  371. 

North  Dakota. —  Finch  v.  Armstrong,  9 
N.  D.  255,  68  N.  W.  740. 

South  Carolina. —  Williamson  v.  Eastern 
Bldg.,  etc.,  Assoc.,  54  S.  C.  582,  32  S.  E.  765, 
71  Am.  St.  Rep.  822;  Addison  v.  Sujettei 
(S.  C.  1897)  27  S.  E.  631;  Tabb  v.  Gelzer,  43 
S.  C.  342,  21  S.  E.  261;  Munroe  v.  Williams, 
37  S.  C.  81,  16  S.  E.  533,  19  L.  P.  A.  655; 
Roddey  r.  Erwin,  31  S.  C.  36,  9  S.  E.  729. 

South  Dakota. —  Peering  v.  Warren,  1  S.  D. 
35,  44  N.  W.  1068. 

Tennessee. —  Haynes  v.  Powell,  1  Lea 
(Tenn.)  347;  Baker  v.  Huddleston,  3  Baxt. 
(Tenn.)  1;  Lewis  -y."  Woodfolk,  2  Baxt. 
(Tenn.)  25;  Sullivan  v.  Fugate,  1  Heisk. 
(Tenn.)  20;  Fay  v.  Jones,  1  Head  (Tenn.) 
442;  Maples  v.  Tunis,  11  Humphr.  (Tenn.) 
108,  53  Am.  Dec.  779;  McElwee  v.  Steelman, 
(Tenn.  Ch.  1896)  38  S.  W.  275. 

West  Virginia. —  Crim  r.  Harmon,  38 
W.  Va.  596,  18  S.  E.  753 ;  Hudkins  v.  Haskins, 
22  W.  Va.  645. 

See  also  supra,  VII,  D,  7,  c,  (v),  (g),  (2). 

If  attachment  on  more  than  one  ground  is 
permitted  it  ^^i]l  be  sufficient  to  allege  one 
separate  and  distinct  ground  without  stating 
the  existence  of  elements  of  tlie  other.  Thus 
where  an  attachment  is  authorized  where  the 


debtor  is  about  to  dispose  of  nis  property  to 
defraud  his  creditors,  or  is  about  to  remove 
from  the  state  and  refuses  to  provide  for  the 
payment  of  the  debt  on  its  maturity,  if  the 
application  is  based  on  the  former  ground,  a 
refusal  to  secure  the  debt  need  not  be  alleged 
(Danforth  v.  Carter,  1  Iowa  546;  Pitkins  v. 
Boyd,  4  Greene  (Iowa)  255;  and  if  non- 
residence  is  sufficiently  shown  to  authorize  an 
attachment,  other  provisions  permitting  the 
issue  of  the  writ,  where  defendant  has  de- 
parted from  the  state  with  the  intent  to  re- 
move his  effects  therefrom,  are  inapplicable 
and  need  not  be  stated  (Phelps  v.  Young,  1 
111.  327). 

Joint  debtors. —  If  the  ground  of  attach- 
ment is  insufficiently  stated  as  to  one  of  two 
joint  debtors  an  attachment  against  the  prop- 
erty of  both  is  unauthorized.  Hamilton  v. 
Knight,  1  Blackf.  (Ind.)  25. 

Not  confined  to  ground  stated  in  petition. 
—  Though  the  petition  states  facts  authoriz- 
ing an  attachment,  plaintiff  is  not  confined  to 
the  ground  stated,  but  in  his  affidavit  may 
rely  on  other  statutory  grounds.  Houston  v. 
WooUey,  37  Mo.  App.  15,  where  the  petition 
was  to  recover  for  a  tort  authorizing  an  at- 
tachment, and  the  affidavit  relied  on  non- 
I  ^-sidence. 

Probative  facts  requisite  to  establish  the 
ultimate  facts  required  by  the  statute  need 
not  be  stated.  Wheeler  v.  Farmer,  38  Cal. 
203. 

Under  a  statute  permitting  an  attachment 
on  a  debt  for  "necessaries"  furnisned,  an 

affidavit  stating  that  the  claim  was  for  coal 
sold  and  delivered  to  defendant  and  further 
stating  that  it  was  for  necessaries  prima  facie 
states  a  ground  for  attachment.  Collins  v. 
Bingham,  22  Ohio  Cir.  Ct.  533. 

57.  Georgia. —  Irvin  V:  Howard,  37  Ga.  18; 
Kennon  v.  Evans,  36  Ga.  89. 

Illinois. —  Rosenheim  V.  Fifield,  12  111.  App. 
302. 

Indiana. —  McCollem  v.  White,  23  Ind.  43. 
Nevada. —  Pratt  v.  Stone,  25  Nev.  365,  60 
Pac.  514. 

Oklahoma. —  Paymond  v.  Nix,  5  Okla.  650, 
49  Pac.  1110. 

Tennessee.  —  Haynes  v.  Powell,  1  Lea 
(Tenn.)  347. 

Contra,  Cannon  v.  Logan,  5  Port.  (Ala.) 
77. 

All  the  specified  grounds  need  not  be  set 
out  in  an  affidavit  to  procure  an  attachment 
under  the  Pennsylvania  act  of  Mar.  17.  1869. 
Boyd  r.  Lipjioncott,  2  Pa.  Co.  Ct.  585,  44 
Log.  Int.  (Pa.)  46. 

Different  grounds  as  to  two  defendants. — 
An  affidavit  ;.11ooing  that  one  defendant  was 
a  non-rosidoiit  and  that  the  other  was  about 
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set  forth  cumulatively  or  conjunctively.^^  Where  defendant  relies  on  two  or  more 
grounds  and  some  of  them  are  defectively  stated,  if  one  ground  is  properly  alleged 
the  affidavit  is  sufficient  to  warrant  the  issue  of  an  attachment.^^ 

(b)  Inconsistent  and  Disjunctive  Allegations.  In  stating  two  or  more  grounds 
care  must  be  taken  to  avoid  inconsistency  or  contradiction  which  would  introduce 
an  element  of  uncertainty  and  indehniteness  and  render  it  impossible  to  determine 
which  ground  is  relied  on.^  Hence,  the  statement  of  two  or  more  grounds  dis- 
junctively or  in  the  alternative  will  as  a  rule  render  the  affidavit  useless  for  any, 
purpose,^^  even  though  one  of  the  grounds  is  insufficiently  stated ;  but  two  or 
more  phases  of  the  same  fact,  or  different  facts  of  the  same  nature,  which  consti- 
tute but  a  single  ground  for  attachment  may  be  stated  disjunctively.^^    The  incon- 


to  depart  the  state  will  authorize  an  attach- 
ment against  both.  Moeller  v.  Quarrier,  14 
111.  280. 

58.  Alabama. —  Smith  v.  Baker,  80  Ala. 
318  [explaining  Cannon  v.  Logan,  5  Port. 
(Ala.)  77]. 

Nebraska. —  Tessier  v.  Englehart,  18  Nebr. 
167,  24  N.  W.  734. 

Pennsylvania. —  Simon  v.  Johnson,  7  Kulp 
(Pa.)  166. 

Texas. —  Cleveland  v.  Boden,  63  Tex.  103. 
West  Virginia. —  Sandheger  v.  Hosey,  26 
W.  Va.  221. 

59.  Illinois. —  Lawyer  v.  Langhaus,  85  111. 
138;  Rosenheim  f.  Fifield,  12  111.  App.  302. 

Indiana. —  McCollem  v.  White,  23  Ind.  43. 

Kansas. —  Dunlap  v.  McFarland,  25  Kan. 
488;  Keith  v.  Stetler,  25  Kan.  100. 

Mississippi. —  Commercial  Bank  v.  Ullman, 
10  Sm.  &  M.  (Miss.)  411. 

Missouri. —  Hasler  v.  Schopp,  70  Mo.  App. 
469;  Cole  Mfg.  Co.  v.  Jenkins,  47  Mo.  App. 
664. 

ISleio  York. —  Williams  v.  Rightmyer,  88 
Hun  (N.  Y.)  372,  34  N.  Y.  Suppl.  826,  68 
N.  Y.  St.  764,  2  N.  Y.  Annot.  Cas.  160. 

Ohio. —  Creasser  v.  Young,  31  Ohio  St.  57; 
Emmitt  v.  Yeigh,  12  Ohio  St.  335. 

South  Dakota. —  Lindguist  v.  Johnson,  12 
S.  D.  486,  81  N.  W.  900. 

West  Virginia. —  Delaplaine  v.  Rogers,  29 
W:  Va.  783,  2  S.  E.  800;  Ruhl  v.  Rogers,  29 
W.  Va.  779,  2  S.  E.  798. 

60.  CoZorado.— McCraw  f.  Welch,  2  Colo. 
284. 

Minnesota. —  Hind-s  r.  Fagebank,  9  Minn. 
68  [distinguished  in  Nelson  v.  Munch,  23 
Minn.  229]. 

New  York. —  Johnson  v.  Buckel,  65  Hun 
(N.  Y.)  601,  20  N.  Y.  Suppl.  566,  48  N.  Y.  St. 
924. 

North  Dakota. —  Birchall  v.  Griggs,  4  N.  D. 
305,  60  N.  W.  842,  50  Am.  St.  Rep.  654. 

Texas. —  Pearre  v.  Hawkins,  62  Tex.  434. 

West  Virginia. —  Sandheger  v.  Hosey,  26 
W.  Va.  221. 

61.  Alabama. —  Smith  v.  Baker,  80  Ala. 
318;  Watson  v.  Auerbach,  57  Ala.  353;  John- 
son V.  Hale,  3  Stew.  &  P.  (Ala.)  331. 

Georgia. —  Brafman  v.  Asher,  7'8  Ga.  32. 
Illinois. —  Prins  v.  HinchliflF,  17  111.  App. 
153. 

Iowa. —  Stacy  v:  Stichton,  9  Iowa  399. 
Kansas. —  Dickenson  v.  Cowley,  15  Kan. 
269. 
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Kentucky. — Davis  v.  Edwards,  Hard.  (Ky.) 
342;  Shipp  V.  Davis,  Hard.  (Ky.)  65. 

Michigan. —  Kegel  V.  Schrenkheisen,  37 
Mich.  174. 

Minnesota. —  Guile  V.  McNanny,  14  Minn. 
520,  100  Am.  Dec.  244. 

Mississippi. —  Bishop  v.  Fennerty,  46  Miss. 
570. 

New  Yorfc.— Cronin  v.  Crooks,  143  N.  Y. 
352,  38  N.  E.  268,  62  N.  Y.  St.  307  [affirming 
76  Hun  (N.  Y.)  120,  27  N.  Y.  Suppl.  822,  57 
N.  Y.  St.  475] ;  Dintruff  v.  Tuthill,  62  Hun 
(N.  Y.)  591,  17  N.  Y.  Suppl.  556,  43  N.  Y.  St. 
704;  Arming  v.  Monteverde,  8  N.  Y.  St.  812. 

North  Carolina. —  Leak  v.  Moorman,  61 
N.  C.  168. 

Ohio. —  Rogers  v.  Ellis,  1  Disn.  (Ohio)  1, 

1  Handy  (Ohio)  48,  12  Ohio  Dec.  (Reprint) 
21,  449;  Brownell  v.  Heating  Co.,  9  Ohio  Dec. 
(Reprint)  413,  13  Cine.  L.  Bui.  35;  Schatz- 
man  v.  Stump,  8  Ohio  Dec.  (Reprint)  420,  7 
Cine.  L.  Bui.  334. 

Pennsylvania. —  Jewel  v.  Howe,  3  Watts 
(Pa.)  144;  Wray  v.  Gilmore,  1  Miles  (Pa.) 
75;  Simon  v.  Johnson,  7  Kulp  (Pa.)  166. 

South  Carolina. —  Allen  v.  Fleming,  14 
Rich.(S.  C.)  196;  Hagood  v.  Hunter,  1  MeCord 
(S.  C.)  511;  Hagard  v.  Smith,  1  McCord 
(S.  C.)113;  Devall  v.  Taylor,  Cheves  (S.  C.)  5. 

Texas. —  Dunnenbaum  v.  Schram,  59  Tex. 
281;  Carpenter  v.  Pridgen,  40  Tex.  32;  Cul- 
bertson  v.  Cabeen,  29  Tex.  247 ;  Garner  v. 
Burleson,  26  Tex.  348 ;  Hopkins  v.  Nichols,  22 
Tex.  206;  Carter  v.  Younger,  2  Tex.  Unrep. 
Cas.  445. 

West  Virginia. —  Roberts  v.  Burns,  48 
W.  Va.  92,  35  S.  E.  922 ;  Sandheger  v.  Hosey, 
26  W.  Va.  221. 

Wisconsin. — Goodyear  Rubber  Co.  v.  Knapp, 
61  Wis.  103,  20  N.  W.  651. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  316. 

The  justice  who  granted  the  attachment  is 
not  ousted  of  jurisdiction  by  such  disjunctive 
statements,  in  Michigan  at  least.  Hills  v. 
Moore,  40  Mich.  210. 

62.  Stacy  v.  Stichton,  9  Iowa  399 ;  Monroe 
V.  Cutter,  9  Dana  ( Ky. )  93 ;  Barnard  v.  Sebre, 

2  A.  K.  Marsh.  (Ky.)  151. 

63.  Alabama. —  Cannon  v.  Logan,  5  Port. 
(Ala.)  77. 

Colorado. —  McCraw  v.  Welch,  2  Colo. 
284. 

Florida.—  Tanner,  etc..  Engine  Co.  v.  Hall, 
22  Fla.  391. 

Georgia. —  Irvin  v.  Howard,  37  Ga.  18. 
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sistency  is  not  fatal,  however,  if  one  averment  does  not  necessarily  negative  the 
other,^  and  an  affidavit  is  not  defective  because  of  statements  in  the  disjunctive 
where  it  is  beyond  the  power  of  plaintiff  to  designate  the  precise  mode,  because  of 
doubt  as  to  the  purpose  or  intent  of  the  debtor,  or  for  any  other  sufficient  reason,^^ 
or  where  it  is  evident  that  defendant  could  not  be  surprised  or  prejudiced  by  the 
alternative  statement.^^  An  objection  to  the  affidavit  for  a  defect  of  this  charac- 
ter should  be  taken  by  motion  to  quash  or  that  plaintiff  elect,^'^  and  it  has  been 
held  that  it  cannot  be  presented  for  the  first  time  on  appeal.^^ 

(3)  Absence,  Absconding,  or  Concealment  —  (a)  In  General.  If  the  ground 
of  the  application  is  the  contemplated  or  actual  departure  or  absconding  of  the 
debtor  from  the  state  or  jurisdiction,  or  his  concealment  therein  with  intent  to 
injure  or  defraud  his  creditors  or  to  avoid  the  service  of  process,  the  affidavit 
must  allege  such  acts  or  conduct  on  the  part  of  the  debtor  as  will  satisfactorily 
show  the  existence  of  the  statutory  ground.^^    As  a  rule,  however,  no  more  is 


Indiana. —  Parsons  v.  Stoekbridge,  42  Ind. 
121. 

Kansas  —  Cook  v.  Burnam,  3  Kan.  App.  27, 
44  Pac.  447. 

Kentucky. — Hardy  V.  Trabue,  4  Bush  (Ky. ) 
644. 

Michigan. —  Jones  v.  Peek,  101  Mich.  389, 
59  N.  W.  659;  Emerson  v.  Detroit  Steel,  etc., 
Co.,  100  Mich.  127,  58  N.  W.  659. 

Minnesota. —  Brown  i?.  Minneapolis  Lumber 
Co.,  25  Minn.  461. 

Mississippi. —  Bosbyshell  v.  Emanuel,  12 
Sm.  &  M.  (Miss.)  63;  Commercial  Bank  v. 
Ullman,  10  Sm.  &  M.  (Miss.)  411. 

New  York. —  Garson  v.  Brumberg,  75  Hun 
(N.  Y.)  336,  26  N.  Y.  Suppl.  1003,  58  N.  Y. 
St.  209  [distinguishing  Dintruff  v.  Tuthill,  62 
Hun  (N.  Y.)  591,  17  N.  Y.  Suppl.  556,  43 
N.  Y.  St.  704]  ;  Swezey  v.  Bartlett,  3  Abb.  Pr. 
N.  S.  (N.  Y.)  444.  See  also  F.  A.  Ringler  Co. 
r.  Newman,  33  Misc.  (K  Y.)  653,  68  N.  Y. 
Suppl.  871. 

North  Carolina. —  Brown  v.  Hawkins,  65 
N.  C.  645. 

Pennsylvania.—  Wagonhorst  v.  Dankel,  1 
Woodw.  (Pa.)  221. 

South  Dakota. —  Dawley  v.  Sherwin,  5  S.  D. 
594,  59  N.  W.  1027. 

Texas. —  Blum  v.  Davis,  56  Tex.  423 ;  Hop- 
kins V.  Nichols,  22  Tex.  206. 

West  Virginia. —  Sandheger  v.  Hosey,  26 
W.  Va.  221. 

Wisconsin. —  Winner  v.  Kuehn,  97  Wis.  394, 
72  N.  W.  227;  Klenk  -v.  Schwalm,  19  Wis.  111. 

United  States. —  Societe  Ponceire,  etc.  v. 
Milliken,  135  U.  S.  304,  10  S.  Ct.  823,  34 
L.  ed.  208,  construing  Texas  statute. 

Different  modes  of  effecting  stated  purpose. 
■ — An  affidavit  which  alleges  different  modes 
of  effecting  a  stated  purpose  or  intent  is  not 
inconsistent. 

Michigan. —  Detroit  Free  Press  Co.  r.  Drs. 
K.  &  K.  U.  S.  Medical,  etc..  Assoc.,  64  Mich. 
605,  31  N.  W.  537. 

Minnesota. —  Nelson  v.  Munch,  23  Minn. 
229. 

Utah. —  Deseret  Nat.  Bank  v.  Little,  13 
Utah  265,  44  Pac.  930. 

Washington. —  Blackinton  v.  Rumpf,  12 
Wash.  279,  40  Pac.  1063. 

United  States.— Sadmon  v.  Mills,  68  Fed. 


180,  32  U.  S.  App.  422,  15  C.  C.  A.  356,  con- 
struing Indian  Territory  statute. 
If  it  follows  the  language  of  the  statute 

which  states  in  the  alternative  the  modes  by 
which  the  wrongful  act  may  be  consummated 
it  is  not  in  some  states  objectionable  as  vague 
or  uncertain. 

Louisiana. —  Coleman  v.  Teddlie,  37  La. 
Ann.  99. 

Maryland. —  Howard  v.  Oppenheimer,  25 
Md.  350. 

North  Carolina. —  Penniman  v.  Daniel,  90 
N.  C.  154. 

Rhode  Island. —  Stokes  v.  Potter,  10  R.  1. 
576. 

South  Dakota. —  Dawley  v.  Sherwin,  5  S.  D. 
594,  59  N.  W.  1027. 

Tennessee. —  Conrad  v.  McGee,  9  Yerg. 
(Tenn.)  428. 

Wisconsin. —  Morrison  v.  Fake,  1  Pinn. 
(Wis.)  133. 

64.  Holloway  v.  Herryford,  9  Iowa  353, 
where  the  averments  were  that  defendant  had 
disposed  of  all  of  his  property  in  fraud  of 
creditors,  and  that  he  had  property  subject  to 
execution  which  he  refused  to  apply  in  satis- 
faction of  the  demand. 

65.  Louisiafia. —  Coleman  v.  Teddlie,  37 
La.  Ann.  99. 

New  York. —  Van  AJstyne  v.  Erwine,  11 
N.  Y.  331. 

North  Carolina. —  Penniman  v.  Daniel.  90 
N.  C.  154. 

Tennessee. —  Conrad  v.  McGee,  9  Yerg. 
(Tenn.)  428. 

Wisconsin. —  Klenk  v.  Schwalm,  19  Wis. 
111. 

66.  Wood  V.  Wells,  2  Bush  (Ky.)  197. 

67.  Holloway  i\  Herryford,  9  Iowa  353. 

68.  Leser  Glaser,  32  Kan.  546,  4  Pac. 
-1026. 

69.  Hagood  v.  Hunter,  1  McCord  (S.  C.) 
511. 

It  is  insufficient  to  allege  that  the  debtor 

"  has  absconded  where  the  statute  requires 
it  to  be  shown  that  the  debtor  "  absconds 
(Brown  i?.  McCluskey,  26  Ga.  577;  Levv  r. 
Millman,  7  Ga.  167;  Selleck  v.  Twesdall, 
Dudley  (Ga.)  196),  or  that  the  debtor  is 
"  removing  or  about  to  remove  from  the 
state"   (Selleck  r.  Twesdall,  Dudley  (Ga.) 
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required  than  that  there  shall  be  a  substantial  compliance  with  the  requirements 
of  the  statute  respecting  this  ground  therefor,'^^  by  the  statement  of  facts  from 
which  the  court  or  officer  can  determine  whether  the  departure,  contemplated 
departure,  or  concealment,  as  the  case  may  be,  is  sufficiently  shown  to  entitle 
plaintiff  to  an  attachment.'^^  An  affidavit  made  in  good  faith  on  belief  that 
defendant  absconded  from  his  creditors  is  sufficient  to  sustain  the  attachment, 
although  in  fact  at  the  time  defendant  resided  within  the  state.''^ 

(b)  Citizenship  or  Residence  of  Parties;     If  it  is  required  that  the  creditor 
or  the  absconding  or  concealed  debtor  "'^  be  a  citizen  or  a  resident  of  the  state  or 
some  prescribed  portion  thereof,  those  facts   must   appear  by  appropriate 
allegations.''^ 


196),  or  to  allege  that  the  debtor  "hath  ab- 
sconded" or  "hath  removed"  where  the  stat- 
ute requires  it  to  be  shown  that  the  "  debtor 
is  removing  out  of  the  county  privately  or 
absconds  or  conceals  himself "  ( Kennedy  v. 
Dillon,  1  A.  K.  Marsh.  (Ky.)  354;  Hopkins 
V.  Suttles,  Hard.  ( Ky. )  95  note ) .  An  aver- 
ment that  defendant  has  absconded  "  from 
the  county  "  is  not  equivalent  to  the  required 
statement  that  he  has  absconded  "  from  the 
place  of  his  usual  abode"  (Jewel  Howe,  3 
Watts  (Pa.)  144)  ;  and  an  allegation  that  de- 
fendant is  absent  so  that  process  cannot  be 
served  on  him  does  not  show  a  departure  with 
intent  to  defraud  creditors  and  to  avoid  the 
service  of  a  summons  (Love  v.  Young,  69 
N".  C.  65 ). ;  nor  does  an  allegation  that  he  has 
left  the  state  show  that  he  has  absconded 
(Mulherrin  r.  Hill,  5  Heisk.  (Tenn.)  58). 
That  the  debtor  is  about  to  remove  to  avoid 
the  service  of  process  is  insufficient  to  show 
that  he  has  actually  removed  or  is  removing 
privately  (Wallis  v.  Murphy,  2  Stew.  (Ala.) 
15),  and  an  allegation  that  the  debtor  is 
about  to  abscond  is  not  equivalent  to  stat- 
ing, as  required  by  statute,  that  he  absconds 
or  conceals  himself,  or  is  absconding  or  con- 
cealing himself  (Bennett  v.  Avant,  2  Sneed 
(Tenn.)  151). 

Attempt  to  depart. — A  statement  that  the 
debtor  did  attempt  to  depart  permanently 
from  and  is  about  to  remove  his  property  out 
of  the  state  does  not  satisfy  a  requirement 
that  the  debtor  is  on  the  eve  of  leaving  the 
state  permanently.  New  Orleans  v.  Garland, 
11  La.  Ann.  438. 

70.  Ware  v.  Todd,  1  Ala.  199;  Sawyer  v. 
Arnold,  1  La.  Ann.  315;  Lee  v.  Peters,  1 
Sm.  &  M.  (Miss.)  503;  Gosa  v.  Gowing,  5 
Rich.  (S.  C.)  477. 

Attachment  against  firm. —  An  affidavit 
which,  after  stating  the  individual  names  of 
copartners,  charges  them,  by  the  firm-name, 
with  concealing  themselves  is  sufficient. 
Guckenheimer  v.  Day,  74  Ga.  1. 

71.  Minnesota. —  Pierse  v.  Smith,  1  Minn. 
82. 

New  York. —  Furman  v.  Walter,  13  How. 
Pr.  (N.  Y.)  348;  Matter  of  Faulkner,  4  Hill 
(N.  Y.)  598;  Ex  p.  Robinson,'  21  Wend. 
(N.  Y.)  672. 

South  Carolina. —  Smith  v.  Walker,  6  Rich. 
(S.  C.)  169. 

West  Virginia. —  Sommers  v.  Allen,  44  W. 
Va.  120,  28  S.  E.  787;  Hudkins  v.  Harkins, 
22  W.  Va.  645. 

[VII,  D,  7,  e,  (v),  (h),  (3),  (a)] 


Wisconsin. —  Lorrain  v.  Higgins,  2  Pinn. 
(Wis.)  454,  2  Chandl.  (Wis.)  116. 

The  facts  presented  were  held  sufficient  in 
New  York  v.  Genet,  63  N.  Y.  646;  Stewart 
V.  Lyman,  62  N.  Y.  App.  Div.  182,  70  N.  Y. 
Suppl.  936;  Lacker  v.  Dreher,  38  N.  Y.  App. 
Div.  75,  55  N.  Y.  Suppl.  979 ;  Stevens  v.  Mid- 
dleton,  26  Hun  (N.  Y.)  470;  Kissock  v. 
Grant,  34  Barb.  (N.  Y.)  144;  Easton  v.  Mal- 
avazi,  7  Daly  (N.  Y.)  147;  Patterson  v. 
Delaney,  14  N.  Y.  Suppl.  100,  37  N.  Y.  St. 
585,  20  N.  Y.  Civ.  Proc.  427;  Matter  of 
Faulkner,  4  Hill  (N.  Y.)  598. 

72.  Walker  v.  Anderson,  18  N.  J.  L.  217. 
See  supra,  V,  B. 

73.  Boarman  v.  Patterson,  1  Gill  (Md.) 
372. 

74.  Risewick  v.  Davis,  19  Md.  82  (where  it 
appears  that  under  the  Maryland  act  of  1795, 
c.  56,  authorizing  an  attachment  against  a 
non-resident  debtor  who  was  not  a  citizen  of 
the  state,  or  against  a  resident  who  had  actu- 
ally absconded  or  removed  from  his  place  of 
abode,  the  affidavit  was  required  to  state 
either  that  defendant  was  not  a  citizen  or 
resident  of  the  state,  or  that  being  a  citizen 
he  was  then  actually  running  away,  abscond- 
ing, or  removing  from  his  place  of  abode)  ; 
Dickinson  v.  Barnes,  3  Gill  (Md.)  485; 
Boarman  v.  Patterson,  1  Gill  (Md.)  372. 

In  Canada  plaintiff's  affidavit  need  not  show 
that  the  debtor  was  a  resident  of  the  prov- 
ince, but  that  fact  may  be  proved  by  other 
persons.  Wakefield  v.  Bruce,  5  Ont.  Pr. 
77. 

75.  O'Brien  v.  Daniel,  2  Blackf.  Qnd.) 
290.  See  also  supra,  VII,  D,  7,  c,  (v),  (c), 
(2),  (a),  bb;  (3),  (a),  bb. 

It  is  sufficient  to  state  that  the  debtor  has 
absconded  from  his  usual  place  of  abode, 
without  stating  his  residence  positively. 
Wagonhorst  v.  Dankel,  1  Woodw.  (Pa.)  221. 

Removal  of  property  from  county. —  Under 
the  New  York  non-imprisonment  act  it  was 
not  necessary  to  show  the  removal  of  prop- 
erty from  the  county  where  the  debtor  last 
resided,  but  it  was  sufficient  to  show  that  the 
debtor  removed  from  the  county  in  which 
the  application  was  made.  Ketchum  v.  Vid- 
vard,  4  Thomps.  &  C.  (N.  Y.)  138. 

Residence  within  the  state  will  be  implied 
from  statements  that  defendant  conceals  him- 
self therein  (Matter  of  Warner,  3  Wend. 
(N.  Y.)  325;  Griffith  v.  Robinson,  19  Tex. 
219  )  and  consequently  that  he  was  indebted 
within  the  state  where  an  indebtedness  is  al- 


ATTACHMENT 


[4  Cyc]  507 


(c)  Period  of  Absence.  When  it  is  required  to  be  shown  that  defendant 
absconded  witliin  a  prescribed  time  after  the  injury  complained  of,  such  fact  must 
be  sufficiently  averred  or  appear  by  fair  inference."^  It  is  not  necessary,  how- 
ever, to  state  the  period  of  defendant's  absence,  or  that  an  attempt  has  been 
made  to  conceal  his  absence,  where  the  residence  of  the  debtor  within  the  state 
during  such  period  is  a  matter  of  defense.'' 

(d)  Intent  —  aa.  To  Amid  Sermce  of  Process.  If  the  creditor  relies  on  the  fact  or 
is  required  to  state  that  the  contemplated  or  actual  departure  or  the  concealment 
is  to  avoid  the  service  of  process,  he  must  allege  it  in  such  a  manner  that  the 
intent  can  be  judicially  inferred.'''^  If  the  object  of  the  concealment  is  alleged 
to  be  for  the  purpose  of  avoiding  the  service  of  summons,  an  allegation  of  an 
intent  to  defraud  creditors  is  not  necessary .'^^ 

bb.  Intent  to  Injure  or  Defraud  Creditors.  An  affidavit  is  not  sufficient  that  fails  to 
charge  as  prescribed  by  the  statute  that  defendant's  action  is  to  the  injury  of  his 
creditors,^^  or  is  with  intent  to  defraud  creditors.^^ 

(tt)  Fraud.  There  are  decisions  to  the  effect  that  a  general  charge  of  fraud 
or  that  the  debt  sued  on  was  fraudulently  contracted  will  be  sufficient ;    but  the 


leged  (Matter  of  Warner,  3  Wend.  (N.  Y.) 
325). 

76.  If  the  affidavit  fails  to  state  that 
defendant  absconded  within  three  months 
after  the  injury  was  done  the  court  is  bound 
to  notice  it  though  defendant  does  not  appear. 
Webb      Bowler,  50  N.  C.  362. 

77.  Frantz  v.  Wendel,  28  Ind.  391. 

78.  Iowa. —  State  v.  Morris,  50  Iowa  203. 
Kentucky. —  Poage  v.  Poage,  3  Dana  (Kj.) 

579. 

Mississippi. — Page  v.  Ford,  2  Sm.  &  M. 
(Miss.)  266;  Thompson  v.  Eaymon,  7  How. 
(Miss.)  186. 

New  York. —  Castellanos  v.  Jones,  5  N.  Y. 
164;  Thomas  V.  Dickerson,  11  N.  Y.  SuppL 
436,  33  N.  Y.  St.  786. 

North  Dakota. —  Birchall  v.  Griggs,  4  N.  D. 
305,  60  N.  W.  842,  50  Am.  St.  Rep.  654. 

South  Carolina. —  Allen  v.  Fleming,  14 
Rich.  (S.  C.)  196. 

Contra,  Alabama  Bank  v.  Berry,  2  Humphr. 
(Tenn.)  442. 

Process  in  actions. —  The  affidavit  need  not 
show  that  the  concealment  is  for  the  purpose 
of  avoiding  the  service  of  a  summons  in  the 
particular  action.  Finn  v.  Mehrbach,  65 
N.  Y.  Suppl.  250,  30  N.  Y.  Civ.  Proc.  242-. 

Efforts  to  serve.— Proof  that  plaintiff  pro- 
cured eight  alias  summonses  which'  he  at- 
tempted to  have  served  by  five  different  per- 
sons and  that  defendant^  was  aware  of  such 
attempts  sufficiently  shows  the  existence  of  an 
intent  to  avoid  the  service  of  process.  Finn 
17.  Mehrbach,  65  N.  Y.  Suppl.  250,  30  N.  Y. 
Civ.  Proc.  242.  And  a  statement  that  de- 
fendant "  being  an  adult  and  a  resident  of 
the  city  of  New  York,  keeps  himself  concealed 
therein  with  the  intent  to  avoid  service  of 
the  summons,  and  that,  after  proper  and  dili- 
gent effort  to  ascertain  the  place  of  the  so- 
journ of  the  defendant,  same  cannot  be  ascer- 
tained "  is  sufficient.  Owl  Cigar  Co.  v. 
Lidgerwood.  7  Misc.(N.  Y.)  742,  27  N.  - Y. 
Suppl.  {)32,  57  N.  Y.  St.  648  [affirmed  in  11 
Misc.  (N.  Y.)  728,  32  N.  Y.  Suppl.  1148,  65 
K.  Y.  St.  880]. 


79.  Finn  v.  Mehrbach,  65  N.  Y.  Suppl.  250, 
30  N.  Y.  Civ.  Proc.  242.  . 

80.  Hewitt  V.  Terry,  56  Mich.  591,  23 
K  W.  326. 

In  Wisconsin  such  a  statement  is  unneces- 
sary, for  the  reason  that  an  attachment  is 
authorized  regardless  of  the  intention  with 
which  the  debtor  absconded  or  the  effect  of 
his  departure  upon  his  creditors.  Hawes  V. 
Clement,  64  Wis.  152,  25  N.  W.  21. 

Danger  of  losing  claim. —  In  Texas  plain- 
tiff need  not  aver  danger  of  losing  his  claim. 
Wright  V.  Smith,  19  Tex.  297;  Messner  v. 
Hutchins,  17  Tex.  597. 

81.  Castellanos  v.  Jones,  5  N.  Y.  164; 
Taylor  v.  Hull,  56  Hun  (N.  Y.)  90,  9  N.  Y. 
Suppl.  140,  29  N.  Y.  St.  635;  Kelly  v.  Archer, 
48  Barb.  (N.  Y.)  68;  Mott  V.  Lawrence,  9 
Abb.  Pr.  (N.  Y.)  196,  17  How.  Pr.  (K  Y.) 
559;  Colver  V.  Van  Valen,  6  How.  Pr.  (N.  Y.) 
102;  Birchall  v.  Griggs,  4  N.  D.  305,  60 
N.  W.  842,  50  Am.  St.  Rep.  654. 

82.  Nevada  Co,  v.  i'arnsworth,  89  Fed. 
164;  Cheshire  Provident  Inst.  v.  Johnston, 
5  Fed.  Cas.  No.  2,659.  See  also  Biddle  i'. 
Black,  99  Pa.  St.  380;  Harrisburg  Boot,  etc., 
Co.  V.  Johnson,  3  Pa.  Pi  it.  433. 

Fraud  in  incurring  liability  as  ground  of 
attachment  see  supra,  V,  G. 

An  allegation  that  goods  were  bought  un- 
der false  and  fraudulent  representations  suf- 
ficiently charges  that  the  debt  was  '*  fraudu- 
lently contracted."  Goodman  r.  Sondheim,  3 
Kulp  (Pa.)  87. 

The  prothonotary  is  justified  in  issuing  an 
attachment  on  an  ailidavit  charging  fraud 
generally  in  the  terms  of  the  act.  Netter  r. 
Harding,  6  Pa.  Dist.  169,  18  Pa.  Co.  Ct. 
353. 

Fraudulently  contracted  or  incurred  lia- 
bility.—  The  use  of  the  (lisjunetive  "or"  in 
an  averment  in  the  nllidnvil  in  attachment 
that  defendant  "  fraudulently  contracted  a 
debt  or  incurved  the  obligation  respecting 
which  the  suit  is  brought  m  ill  not  invalidate 
the  nirKhnil.  rjiuM-s(-.n  Dotroit  Steel,  etc., 
Co.,  100  Mich.  1-27,  58  X.  W.  650. 


[VII,  D,  7,  c,  (V),  (H),  (4)] 


508    [4  Cyc] 


ATTACHMENT 


weight  of  authority  is  to  the  effect  that  the  specific  facts  relied  on  to  establish 
the  fraud,  or  from  which  the  court  is  asked  to  draw  the  inference  of  fraud,  must 
be  set  out  in  such  a  manner  as  to  justify  the  court  or  officer  in  granting  the 
application.^^  If,  however,  the  affidavit  charges  the  fraud  in  the  language  of  the 
statute,  without  setting  out  the  specific  fraud  complained  of,  in  some  states  plain- 
tiff will-  be  permitted  to  take  depositions  to  explain  uncertain  expressions  in  the 
affidavit,^^  to  establish  the  specific  acts  at  the  hearing,^^  or  to  prove  the  same  upon 
a  motion  to  dissolve.^^  Where  it  is  necessary  to  show  that  alleged  fraudulent 
statements  were  in  writing,  signed  by  the  debtor  or  his  agent,  the  statement  must 
be  attached  to  the  affidavit  or  its  substance  set  out.^^ 

(5)  Fraudulent  Disposition,  Removal,  or  Secretion  of  Property  — 
(a)  In  General.  Although  there  are  exceptions,®^  the  general  rule  is,  that  an  affi- 
davit, based  on  the  disposition,  removal,  or  concealment  by  a  debtor  of  his  prop- 
erty, or  his  purpose  to  dispose  of  or  secrete  the  same,  with  intent  to  defraud, 
hinder,  or  delay  his  creditors  in  the  collection  of  their  just  claims,  should  state 
such  specific  facts  and  circumstances  as  will  justify  a  conclusion  as  to  the  commis- 
sion of  the  overt  acts  charged,  and  the  existence  of  the  fraudulent  intent.^^ 
Although  it  is  the  better  practice  to  set  out  this  ground  according  to  the  terms  of 


83.  Stringfield  v.  Fields,  13  Daly  (N.  Y.) 
171,  7  N.  Y.  Civ.  Proc.  356;  National  Broad- 
way Bank  v.  Barker,  16  N.  Y.  Suppl.  75,  40 
N.  Y.  St.  771;  Biddle  v.  Black,  99  Pa.  St. 
380;  Netter  v.  Harding,  6  Pa.  Dist.  169,  18 
Pa.  Co.  Ct.  353;  Harrisburg  Boot,  etc.,  Co.  v. 
Johnson,  3  Pa.  Dist.  433;  Chase  v.  Lennox, 
2  Wkly.  Notes  Cas.  (Pa.)  487;  Bond  v. 
Wheeler,  1  Wkly.  Notes  Cas.  (Pa.)  282. 

If  a  charge  of  specific  fraudulent  acts  is 
added  to  the  general  charge  of  fraud  the  ad- 
dition must  be  sufficient  in  itself  to  show  the 
alleged  fraud.  Boyd  v.  Bright,  4  Pa.  Co.  Ct. 
518;  National  Bank  of  Eepublic  V.  Tasker, 
1  Pa.  Co.  Ct.  173. 

Place  of  contraction  of  debt. —  It  is  the 
better  practice  to  state  the  place  where  the 
debt  was  contracted,  but  the  omission  of  such 
a  statement  will  not  vitiate  the  affidavit. 
Hall  f.  Kintz,  13  Pa.  Co.  Ct.  24. 

84.  Norfolk,  etc.,  Hosiery  Co.  v,  Arnold, 
18  N.  Y.  Suppl.  910,  46  N.  Y.  St.  491; 
National  Broadway  Bank  v.  Barker,  16  N.  Y. 
Suppl.  75,  40  N.  Y.  St.  771;  Biddle  f.  Black, 
99  Pa.  St.  380. 

Benefit  of  doubt.— If  the  evidence  is  ca- 
pable of  an  interpretation  which  makes  it  as 
consistent  with  the  innocence  of  the  accused 
as  with  his  guilt,  that  meaning  must  be 
ascribed  to  it  which  accords  with  his  inno- 
cence rather  than  that  which  imputes  to  him 
a  criminal  intent.  Stringfield  r.  Fields,  13 
Daly  (N.  Y.)  171,  7  N.  Y.  Civ.  Proc.  356. 

85.  Harris  v.  Wood,  1  Pa.  Dist.  83. 

86.  Netter  v.  Harding,  6  Pa.  Dist.  169,  18 
Pa.  Co.  Ct.  353. 

87.  Hall  V.  Kintz,  13  Pa.  Co.  Ct.  24. 
Effect  of  general  denial. —  If  the  fraud  is 

merely  charged  in  the  words  of  the  act  with- 
out allegations  of  specific  acts,  a  general  de- 
nial by  defendant  will  justify  the  dissolution 
of  the  attachment  if  no  testimony  is  taken. 
Netter  v.  Harding,  6  Pa.  Dist.  169,  18 
Pa.  Co.  Ct.  353. 

88.  Fisher  v.  Secrist,  48  Fed.  264. 

89.  In  Pennsylvania,  under  the  act  of  1369, 
specific  acts  of  fraud  need  not  be  set  out. 
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Sharp  less  v.  Ziegler,  92  Pa.  St.  467;  Holland 
V.  Atzerodt,  1  Walk.  (Pa.)  237. 

The  facts  indicating  the  intent  need  not  be 
stated.  Wielar  v.  Garner,  4  App.  Cas. 
(D.  C.)  329;  Gans  V.  Thompson,  11  Ohio  St. 
579.  And  that  the  alleged  fraudulent  disposi- 
tion is  to  avoid  the  payment  of  a  debt  "due 
the  plaintiff  "  need  not  appear.  Tanner,  etc., 
Engine  Co.  v.  Hall,  22  Fla.  391. 

90.  District    of    Columbia. —  Boulter 
Behrend,  20  D.  C.  567.    But  see  vVielar  v.. 
Garner,  4  App.  Cas.  (D.  C.)  329. 

Iowa. —  Torbert  v.  Tracy,  12  Iowa  20. 

Louisiana. —  New  Iberia  State  Bank  v. 
Martin,  52  La.  Ann.  1628,  28  So.  130. 

Minnesota. —  Hinds  v.  Fagebank,  9  Minn. 
68. 

Nehraska. —  Seidentopf  v.  Annabil,  6  Nebr. 
524. 

New  Mexico. —  Torlina  v.  Trorlicht,  5  N.  M. 
148,  21  Pac.  78. 

Neio  York.—  Sill  Stove  Works  v.  Scott,  62 
N.  Y.  App.  Div.  566,  71  N.  Y.  Suppl.  181; 
Proctor  V.  Whitcher,  15  N.  Y.  App.  Div.  227, 
44  N.  Y.  Suppl.  190;  American  Horse  Exch. 
V.  Strauss,  75  Hun  (N..  Y.)  192,  27  N.  Y. 
Suppl.  282,  57  N.  Y.  St.  791;  Hale  v.  Prote, 
75  Hun  (N.  Y.)  13,  26  N.  Y.  Suppl.  950,  57 
N.  Y.  St.  224;  Dintruff  v.  Tuthill,  62  Hun 
(N-.  Y.)  591,  17  N.  Y.  Suppl.  556,  43  N.  Y.  St. 
704 ;  Ladew  v.  Hudson  River  Boot,  etc.,  Mfg. 
Co.,  61  Hun  (N.  Y.)  333,  15  N.  Y.  Suppl.  900, 
40  N.  Y.  St.  725;  Mechanics',  etc..  Bank  v. 
Loucheim.  55  Hun  (N.  Y.)  396,  8  N.  Y. 
Suppl.  520,  29  N.  Y.  St.  188;  Stein  v.  Levy, 
55  Hun  (N.  Y.)  381,  8  N.  Y.  Suppl.  505,  29 
N.  Y.  St.  94;  Kibbe  v.  Herman,  51  Hun 
(N.  Y.)  438,  3  N.  Y.  Suppl.  852,  21  ^s.  Y.  St. 
235;  Edick  v.  Green,  38  Hun  (N.  Y.)  202; 
Horton  v.  Fancher,  14  Hun  (N.  Y.)  172; 
Claflin  V.  Silberg,  4  Silv.  Supreme  (N.  Y.) 
11,  8  N.  Y.  Suppl.  557,  29  N.  Y.  St.  362; 
Denzer  v.  Mundy,  5  Rob.  (N.  Y.)  636;  Frank 
V.  Levie,  5  Rob.  (N.  Y.)  599;  Parrott  v. 
Mayer,  31  Misc.  (N.  Y.)  50,  64  N,  Y.  Suppl. 
649  ;  McLoughlin  v.  Consumers'  Brewing  Co., 
20  Misc.  (N.  Y.)  144,  45  N.  Y.  Suppl.  716; 
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the  statute,  yet  mere  informalities  or  clerical  omissions  in  the  statements  made 
are  insufficient  to  defeat  the  right  to  the  attachment  if  the  requirements  are  sub- 
stantially complied  with/^  but  the  omission  of  material  statements  or  the  failure 
to  state  in  substance  the  essential  requirements  of  the  statute  will  render  the  affi- 
davit insufficient.^^    Allegations  not  required  by  the  statute  need  not  be  made.^^ 


Newwitter  v.  Mansell,  14  N.  Y.  Suppl.  506, 
38  N.  Y.  St.  595;  Grersenberger  v.  Herman, 

3  N.  Y.  Suppl.  855;  Fleitmann  v.  Sickle,  13 
N.  Y.  St.  399;  Aehelis  v.  Kalman,  60  How. 
Pr.  (N.  Y.)  491;  Ellison  Bernstein,  60 
How.  Pr.  (N.  Y.)  145;  Skiff  v.  Stewart,  39 
How.  Pr.  (N.  Y.)  385;  Scott  v.  Simmons, 
34  How.  Pr.  (N.  Y.)  66. 

li^orth  Carolina. —  Judd  V.  Crawford  Gold 
Min.  Co.,  120  K  C.  397,  27  S.  E.  81. 

0/iio.— Coston  %\  Paige,  9  Ohio  St.  397; 
Harrison  v.  King,  9  Ohio  St.  388. 

South  Carolina. —  Ferst  v.  Powers,  58  S.  C. 
398,  36  S.  E.  744;  Bray  Clothing  Co.  v. 
Shealy,  53  S.  C.  12,  30  S.  E.  620;  Grollman 
V.  Lipsitz,  43  S.  C.  329,  21  S.  E.  272;  Kerch- 
ner  r.  McCormac,  25  S.  C.  461 ;  Claussen  v. 
Fultz,  13  S.  C.  476;  Brown  v.  Morris, 
10  S.  C.  467;  Smith  v.  Walker,  6  S.  C. 
169. 

Tennessee. —  Brown  v.  Crenshaw,  5  Baxt. 
(Tenn.)  584;  Jackson  V.  Burke,  4  Heisk. 
(Tenn.)  610. 

West  Virginia. —  Goodman  v.  Henry,  42 
W.  Va.  526,  26  S.  E.  528,  35  L.  R.  A.  847: 
Landeman  v.  Wilson,  29  W.  Va.  702,  2  S.  E. 
203;  Hale  v.  Donahue,  25  W.  Va.  414;  Dela- 
plain  V.  Armstrong,  21  W.  Va.  211;  Capehart 
V.  Dowery,  10  W.  Va.  130. 

Wisconsin. — Pratt  v.  Pratt,  2  Pinn.  (Wis.) 
395,  2  Chandl.  (Wis.)  48;  Merrill  v.  Low,  1 
Pinn.  (Wis.)  221. 

Fraudulent  transfer  and  disposition  of 
property  as  ground  of  attachment  see  supra, 
V,  H. 

Suspicious  evidence. —  In  Frank  v.  Levie,  5 
Rob.  (N.  Y. )  599,  testimony  of  a  witness  em- 
ployed by  plaintiff's  attorney  to  secure  evi- 
dence to  the  effect  that  he  induced  defendant 
to  offer  to  sell  the  stock  in  her  store  to  him 
and  that,  althougli  they  were  entire  strangers, 
she  entered  into  a  confidential  conversation 
with  him,  in  which  she  offered  to  sell  to  him 
for  less  than  to  any  one.  else,  and  requested 
him  to  keep  the  matter  secret,  was  held  in- 
sufficient. 

Support  of  petition. —  A  petition  alleging 
that  the  debtor  has  frajidulently  mortgaged 
all  his  property  is  not  supported  by  an  affi- 
davit averring  that  he  is  fraudulently  dispos- 
ing of  his  property.  Simpson  v.  Holt,  89  Ga. 
834,  16  S.  E.  87. 

Affidavits  were  held  sufficient  in  the  fol- 
lowing cases: 

Alabama. —  Hafley  v.  Patterson,  47  Ala. 
271;  Free  v.  Hukill,  44  Ala.  197. 

District  of  Columbia. —  Cissell  v.  Johnston, 

4  App.  Cas.  (D.  C.)  335;  Wielar  v.  Garner, 
4  App.  Cas.  (D.  C.)  329. 

Georgia.— Gray  v.  Neill,  86  Ga.  188,  12 
S.  E.  362. 

Missouri. —  Curtis  v.  Settle,  7  Mo.  452. 
Nebraska.— Steele  v.  Dodd,  14  Nebr.  496, 
16  N.  W.  909. 

New  York. —  Van  Loon  v.  Lyons,  61  N.  Y. 


22;  Fox  V.  Mays,  46  N.  Y.  App.  Div.  1,  61 
N.  Y.  Suppl.  295;  Blakeslee  v.  Cattelain,  86 
Hun  (N.  Y.)  574,  33  N.  Y.  Suppl.  903,  67 
N.  Y.  St.  632;  Anthony  v.  Stype,  19  Hun 
(N.  Y.)  265;  Blake  v'.  Bernhard,  3  Hun 
(N.  Y.)  397,  6  Thomps.  &  C.  (N.  Y.)  74; 
Anderson  v.  O'Reilly,  54  Barb.  (N.  Y.)  620; 
Fulton  V.  Heaton,  1  Barb.  (N.  Y.)  552; 
Union  Distilling  Co.  v.  Ruser,  14  N.  Y.  Suppl. 
908,  39  N.  Y.  St.  128;  Schumann  v.  Davis, 
14  N.  Y.  Suppl.  284;  Citizens'  Bank  v.  Wil- 
liams, 12  N.  Y.  Suppl.  678,  35  N.  Y.  St.  542 ; 
Talcott  V.  Rosenberg,  8  Abb.  Pr.  N.  S.  (N.  Y.) 
287 ;  Keyser  v:  Keyser,  1  N.  Y.  City  Ct.  405 ; 
Leiser  v.  Rosman,  10  N.  Y.  Suppl.  415,  32 
N.  Y.  St.  739. 

South  Carolina. —  Ferst  v.  Powers,  58  S.  C. 
398,  36  S.  E.  744;  Guckfenheimer  v.  Libbey, 
42  S.  C.  162,  19  S.  E.  999;  Roddey  v.  Erwin, 
31  S.  C.  36,  9  S.  E.  729. 

Tennessee. —  Runyan  v.  Morgan,  7  Humphr. 
(Tenn.)  210. 

Texas. —  Smith  v.  Dye,  (Tex.  Civ.  App. 
1899)  51  S.  W.  858. 

91.  Alabama. —  Hafley  v.  Patterson,  47 
Ala.  271. 

Arkansas. —  Mandel  v.  Feet,  18  Ark.  236. 

Georgia. —  Cox  v.  Felder,  36  Ga.  597. 

Indiana. —  Cooper  v.  Reeves,  13  Ind.  53. 

Iowa. —  Drake  v.  Hager,  10  Iowa  556. 

Kentucky. —  Nutter  v.  Connet,  3  B.  Mon. 
(Ky.)  199;  Bell  v.  Mansfield,  12  Kv.  L.  Rep. 
89,  13  S.  W.  838. 

Louisiana. —  Frere  v.  Perret,  25  La.  Ann. 
500. 

Minnesota. — Auerbach  v.  Hitchcock,  28 
Minn.  73,  9  N.  W.  79. 

Mississippi. —  Commercial  Bank  r.  Ullman, 
10  Sm.  &  M.  (Miss.)  411;  Loveladv  v. 
Harkins,  6  Sm.  &  M.  (Miss.)  412. 

Nebraska. —  Tessier  v.  Reed,  17  Xebr.  105, 
22  N.  W.  225. 

Tennessee. —  Boyd  v.  Buckingham,  10 
Humphr.  (Tenn.)  433;  Alabama  Bank  v. 
Berry,  2  Humphr.  (Tenn.)  442. 

Texas. —  Steinam  v.  Gahwiler.  (Tex.  Civ. 
App.  1895)  30  S.  W.  472;  Corrioan  r.  Nichols. 
6  Tex.  Civ.  App.  26,  24  S.  W.^952;  Howard 
V.  Caperon,  3  Tex.  App.  Civ.  Cas,  §  313: 
Prince  r.  Turner,  2  Tex.  App.  Civ.  Cas.  §  657. 

92.  Georgia. —  Simpson  v.  Holt,  89  Ga. 
834,  16  S.  E.  87. 

"    Illinois.—  Clark  r.  Roberts,  1  111.  285. 

loim. —  Bundy  v.  McKee,  29  Iowa  253: 
Minions  r.  McLood,  25  Iowa  452:  Carothers 
V.  Click,  iNIorr.  (  Iowa)  54. 

Missouri. —  Updyke  v.  Wheeler,  37  iNIo. 
App.  680. 

Pennsiflvania.—  \Yii\dim^\\  v.  Fisher.  1 
Wkly.  Notes  Cas.  (Pa.)  360. 

Tennessee. —  Craigmiles  v.  Hays,  7  Lea 
(Tenn.)  720:  Jackson  v.  Burke",  4  Heisk. 
(Tonn.)  610. 

93.  As  that  defendant  cannot  be  found 
within  the  state    (Luttrell   v.  ^Martin.  112 
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(b)  Intent.  The  fraudulent  intent  is  an  essential  element  and  must  be 
averred.^^  It  need  not,  however,  be  stated  positively  or  be  conclusively  estab- 
lished by  the  facts ;  it  is  enough  if  a  fair  inference  of  the  existence  of  the  intent 
can  be  deduced.^^ 

(c)  Property  Removed  or  Disposed  of.  In  some  jurisdictions  it,  is  nece&sary  to 
describe  or  designate  the  property  which  has  been  or  is  about  to  be  disposed  of,^^ 
or  the  quantity  of  the  property  renioved.^^ 

(6)  ^^on-Residence  —  (a)  In  General.  If  an  attachment  is  sought  on  the 
ground  of  non-residence,  the  affidavit  should  state  facts  and  circumstances  suffi- 
cient to  autliorize  an  inference  that  the  debtor  is  within  the  terms  of  the  statute,^^ 


N.  C.  593,  17  S.  E.  573,  stating  that  the 
syllabus  paragraph  in  this  connection  at 
Sheldon  v.  Kivett,  110  N.  C.  408,  14  S.  E. 
970,  is  misleading  and  refers  to  an  order  of 
publication)  ;  that  ordinary  process  of  law 
cannot  be  secured  (Shockley  v.  Bulloch,  18 
Ga.  283;  Wharton  v.  Conger,  9  Sm.  &  M. 
(Miss.)  510)  ;  that  defendant  is  insolvent 
or  a  non-resident  (George  v.  Hoskins,  17  Ky. 
L.  Rep.  63,  30  S.  W.  406)  ;  an  intent  to  de- 
fraud creditors  (Sherrill  v.  Fay,  14  Iowa 
292;  State  Branch  Bank  v.  White,  12  Iowa 
141 )  ;  or  that  the  property  disposed  of  was 
not  a  part  of  the  debtor's  homestead  (GroU- 
man  v.  Lipsitz,  43  S.  C.  329,  21  S.  E.  272). 

Such  unnecessary  averment  will  not  vitiate 
the  affidavit,  however.  Thus  an  affidavit 
which  avers  that  the  debtor  is  concealing  his 
goods  will  not  be  vitiated  by  containing  the 
reason  of  the  creditor's  belief  of  that  fact. 
Spear  v.  King,  6  Sm.  &  M.  (Miss.)  276. 

94.  Vandevoort  f.  Fanning,  10  Iowa  589; 
Chittenden  v.  Hobbs,  9  Iowa  417 ;  Pittman  i". 
Searcey,  8  Iowa  352;  Bowen  v.  Gilkison,  7 
Iowa  503;  Lockard  v.  Eaton,  3  Greene  (Iowa) 
543;  Chaney  v.  Ostrander,  Morr.  (Iowa)  493; 
Denzer  v.  Mundy,  5  Rob.  (N.  Y.)  636;  Marsh 
i;.  Williams,  63  N.  C.  371. 

An  intent  to  defraud  creditors  generally 
need  not  be  shown.  Wakefield  v.  Bruce,  5 
Ont.  Pr.  77. 

An  intent  to  defraud  creditors  is  not 
charged  by  a  statement  that  the  debtor  is 
about  to  dispose  of  his  property  with  intent 
to  prevent  plaintiffs  and  other  creditors  from 
collecting  their  claims.  Kerchner  v.  McCor- 
mac,  25  S.  C.  461. 

If  the  allegations  are  as  consistent  with  an 
honest  intent  on  defendant's  part  as  a  dis- 
honest one  it  will  not  warrant  an  attachment. 
Bernhard  v.  Cohen,  56  N.  Y.  Suppl.  271  [af- 
iirmed  in  27  Misc.  (N.  Y.)  794,  58  N.  Y. 
Suppl,  363]. 

95.  Kipling  v.  Corbin,  66  How.  Pr.  (N.  Y.) 
12;  Cooney  v.  Whitfield,  41  How.  Pr. 
(N.  Y.)  6. 

96.  Thomas  v.  Morasco,  5  Pa.  Dist.  133. 

97.  Boulter  v.  Behrend,  20  D.  C.  567.  But 
see  Weilar  v.  Garner,  4  App.  Cas.  (D.  C.) 
329,  holding  that  the  affidavit  need  not  state 
the  quantity  of  goods  removed  or  the  place 
of  concealment. 

98.  McCrea  v.  Russell,  100  Mich.  375,  58 
N.  W.  1118;  James  v.  Signell,  60  K  Y.  App. 
Div.  75,  69  N.  Y.  Suppl.  680;  Anthony  v. 
Fox,  53  N.  Y.  App.  Div.  200,  65  N.  Y.  Suppl. 
806;  Everitt  v.  Park,  88  Hun  (K  Y.)  368,  34 
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N.  Y.  Suppl.  827,  2  N.  Y.  Annot.  Cas.  205,  68 
N.  Y.  St.  765;  New  York  v.  Genet,  4  Hun 

(N.  Y.)    487;  Thorn  v.  Alvord,  32  Misc. 

(N.Y.)  456,  66  N.  Y.  Suppl.  587  ^affirmed  in 
54  N.  Y.  App.  Div.  638,  67  N.  Y.  Suppl. 
1147];  Kelso  v.  Blackburn,  3  Leigh  (Va.) 
299. 

Non-residence  as  ground  of  attachment  see 

supra,  V,  L. 

Sufficiency  of  knowledge. —  An  allegation 
on  personal  knowledge  that  plaintiff  knows 
defendant,  that  he  is  a  non-resident,  and  re- 
sides in  a  certain  town  in  an  adjoining  state,, 
is  sufficient  to  base  the  inference  of  satis- 
factory knowledge  of  non-residence,  although 
plaintiff  was  a  stranger  to  the  original  trans- 
action. Foster  v.  Rogers,  31  Misc.  (N.  Y.) 
14,  64  N.  Y.  Suppl.  652. 

That  "the  debtor  absconds  from  his  cred- 
itors and  is  not  at  this  time  within  the  state, 
nor  within  reach  of  the  process  of  the  state" 
(Croxall  V.  Hutchings,  12  N.  J.  L.  84)  or 
"has  left  the  state,"  (Mulherrin  v.  Hill,  5 
Heisk.  (Tenn.)  58)  is  not  a  sufficient  allega- 
tion of  non-residence.  Nor  does  an  allega- 
tion "that  said    resides  without  the 

limits  of  this  State "  set  out  a  ground  for 
attachment.   Black  v.  Scanlon,  48  Ga.  12, 

Residence  unknown. —  Under  a  statute  de- 
claring that  a  writ  of  attachment  may  issue 
if  the  affidavit  states  that  defendant's  resi- 
dence is  unknown  and  cannot  be  ascertained, 
a  statement  that  defendant's  residence  is  un- 
known and  cannot  be  ascertained  is  sufficient, 
although  the  affidavit  states  that,  at  a  time 
prior  to  the  issue  of  the  writ,  defendant  was 
a  resident  of  the  state.  Barth  v.  Burnham, 
105  Wis.  548,  81  N.  W.  809.- 

Not  residing  within  the  state. —  If  it  is 
necessary  to  state  that  defendant  is  not  a 
resident  of  "  or  residing  in,  the  State,"  a 
mere  statement  that  defendant  "  is  not  a 
resident  of  this  State,  so  that  the  process  of 
this  Court  cannot  be  served  upon  him "  is 
not  sufficient.    Lane  v.  Fellows,.  1  Mo.  353. 

Absence  from  state. —  A  charge  that  de- 
fendant was  a  non-resident  does  not  suffi- 
ciently show  he  was  absent  from  the  state. 
Bentley  v.  Clark,  3  Dana  (Ky.)  564. 

Residence  one  month  prior  to  affidavit. — 
The  omission  of  the  word  "  not "  from  the 
statutory  averment  that  defendant  is  a  non- 
resident, and  has  not  resided  in  this  state 
for  one  month  next  preceding  the  date  of  the 
affidavit,  renders  the  affidavit  a  nullity. 
Freer  v.  White,  91  Mich.  74,  51  N.  W.  807. 

Office  within  jurisdiction. —  Under  a  stat-^ 
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although  there  are  many  decisions  to  the  effect  that  a  positive  statement  as  to  non- 
residence  will  suffice,  without  detailing  the  facts  on  which  the  statement  is  based.^^ 
If  there  is  more  than  one  defendant,  the  affidavit  must  show  that  all  of  them  are 
non-residents.^ 

(b)  Plaintiff's  Residence.  Where  the  ground  of  the  application  is  that  defend- 
ant is  a  non-resident,  it  is  sometimes  necessary  that  plaintiif  should  show  that  he 
is  a  resident  of  the  state,  and  if  this  allegation  is  necessary  its  absence  will 
invalidate  the  affidavit.^ 


ute  requiring  it  to  be  shown  that  defendant  is 
a  non-resident  of  the  city,  and  has  not  an 
office  within  the  city  where  he  regularly 
transacts  business,  an  affidavit  which  merely 
alleges  that  defendant  is  a  non-resident  of 
the  city  of  New  York,  without  any  allegation 
as  to  an  office  in  the  city,  is  insufficient.  Ni- 
agara Falls  Paper  Co.  v.  Sterling,  39  N.  Y. 
Suppl.  171,  25  N.  Y.  Civ.  Proc.  251. 

Residents  and  non-residents. —  Under  a 
statute  providing  for  attachment  against  the 
property  of  non-residents  only,  a  statement 
that  the  proceeding  is  instituted  against  a 
defendant  named  and  others  unknown  who 
"  are  not  all  residents  of  the  state  "  is  clearly 
insufficient.  Powers  v.  Hurst,  3  Blackf.  (Ind.) 
229. 

Presumption. —  Under  a  statute  dispensing 
with  an  undertaking  where  the  ground  of  at- 
tachment is  non-residence,  if  no  undertaking 
is  mentioned  in  the  affidavit  and  a  summons 
is  returned  not  found,  it  will  be  presumed 
that  the  non-residence  of  defendant  was  prop- 
erly alleged.  Carper  v.  Richards,  13  Ohio  St. 
219. 

99.  Alabama. — Graham  v.  Ruff,  8  Ala.  171. 

Jowa. —  Wiltse  v.  Stearns,  13  Iowa  282. 

Kentucky. —  Redwine  v.  Underwood,  101 
Ky.  190,  19  Ky.  L.  Rep.  366,  40  S.  W.  462; 
Bently  v.  Clark,  3  Dana  (Ky.)  564. 

Louisiana. —  Farley  v.  Farior,  6  La.  Ann. 
725;  Evans  v.  Saul,  8  Mart.  N.  S.  (La.)  247. 

Maryland. —  Risewick  v.  Davis,  19  Md.  82. 

Michigan. —  Burns  v.  Kinne,  2  Mich.  N.  P. 
63. 

ISlehraska. —  Nagel  v.  Loomis,  33  Nebr.  499, 
50  N.  W.  441. 

l^eiu  York. —  Gould  v.  Bryan,  3  Bosw. 
(N.  Y.)  626. 

South  Carolina. —  Smith  v.  Walker,  6  S.  C. 
169. 

West  Virginia. —  Pendleton  v.  Smith,  1 
W.  Va.  16. 

Under  the  Maryland  statute  which  re- 
quires that  the  creditor  shall  make  affidavit 
.that  he  "  knows  or  is  credibly  informed  and 
verily  believes  that  the   —  is  not  a  citi- 
zen of  the  State,  and  that  he  doth  not  re- 
side therein,"  it  is  sufficient  to  aver  that  the 
defendant,  not  being  a  citizen  of  the  state  and 
not  residing  therein,  is  indebted  (Gunby  i'. 
Porter,  80  Md.  402,  31  Atl.  324)  ;  but  where 
there  are  several  defendants  as  to  whom  it 
is  stated  that  they  are  not  citizens  of  the 
state  and  do  not  reside  therein,  it  is  unneces- 
sary to  add  that  they  "are  not  citizens,  nor 
is  either  of  them  a  citizen  of  Maryland,  and 
do  not  nor  does  either  of  them  reside  therein 
(Franklin  v.  Claflin,  49  Md.  24). 


1.  Corbit  V,  Corbit,  50  N.  J.  L.  363,  13  Atl. 
178. 

Sufficiency. — Where  a  partnership  is  spoken 
of  by  its  partnership  name  and  said  to  re- 
side or  not  to  reside  in  a  given  place,  it  will 
be  presumed  that  the  members  of  the  firm  re- 
side or  do  not  reside  at  such  place.  Cham- 
bers V.  Sloan,  19  Ga.  84.  So,  too,  an  allega- 
tion that  both  defendants  in  attachment  re- 
side in  another,  state  and  have  not  resided 
within  the  state  for  three  months  will  be 
construed  to  refer  to  the  defendants,  and  each 
of  them.    Dorr  v.  Clark,  7  Mich.  310. 

2.  In  New  York  this  is  necessary  in  an  ac- 
tion against  a  foreign  corporation  (Laden- 
burg  V.  Commercial  Bank,  87  Hun  (N.  Y. ) 
269,  33  N.  Y.  Suppl.  321,  67  N.  Y.  St.  466  [re- 
versing 84  Hun  (N.  Y.)  505,  32  N.  Y.  Suppl. 
873,  66  N.  Y.  St.  153,  24  N.  Y.  Civ.  Proc. 
234] ;  Talcott  V.  American  Credit  Indemnity 
Co.,  81  Hun  (N.  Y.)  577,  30  N.  Y.  Suppl. 
1118,  63  N.  Y.  St.  256;  Smith  v.  Union  Milk 
Co.,  70  Hun  (N.  Y.)  348,  24  N.  Y.  Suppl.  79, 
53  N.  Y.  St.  891;  Cremins  v.  East  Lake 
Woolen  Co.,  41  N.  Y.  Suppl.  202,  25  N.  Y. 
Civ.  Proc.  336;  Adler  v.  Baltimore  0.  A.  F.  C, 
19  N.  Y.  Suppl.  885,  22  N.  Y.  Civ.  Proc.  336, 
28  Abb.  N.  Cas.  (N.  Y.)  233;  Oliver  v. 
Walter  Hey  wood  Chair  Mfg.  Co.,  10  N.  Y. 
Suppl.  771,  32  N.  Y.  St.  542),  but  is  unneces- 
sary in  an  action  against  an  individual 
(Hawkins  v.  Pakas,  39  N.  Y.  App.  Div.  506, 
57  N.  Y.  Suppl.  317.  See  also  Matter  of 
Brown,  21  Wend.   (N.  Y.)  316). 

In  Alabama  although  no  one  l)ut  a  resident 
is  entitled  to  an  attachment  against  a  non- 
resident, it  is  not  necessary  that  the  affidavit 
should  state  that  plaintiff  is  a  resident.  Pe- 
ters V.  Bower,  Minor  (Ala.)  69. 

Sufficiency  of  allegation. —  A  mere  recital 
of  plaintiff's  residence  following  his  name  in 
the  commencement  of  the  application  is  in- 
sufficient, although  the  verilieation  is  to  all 
matters  set  forth  in  the  application  (Pavne 
V.  Young,  8  N.  Y.  158,  Seld.  Notes  (N.  Y.) 
74;  Staples  v.  Fairchild,  3  N.  Y.  41;  People 
V.  Griffith,  Lalor  (N.  Y.)  447  ),  as  is  an  alle- 
gation that  plaintiff  is  engaged  in  business 
wi-thin  the  state  (Ladenburg  v.  Commercial 
Bank,  87  Hun  (N.  Y.)  269,  33  N.  Y.  Suppl. 
821,  67  N.  Y.  St.  466  [rcrcrsiuq  84  Hun 
(N.  Y.)  503,  32  N.  Y.  Suppl.  873",  66  N.  Y. 
St.  153,  24  N.  Y.  Civ.  Proc.  234,  and  af- 
firmed in  146  N.  Y.  406,  42  N.  E.  543]  ) .  But 
an  application  showing  that  plaintiffs  carry 
on  business  within  the  state,  and  that  one  or 
more  of  them  is  a  resident  thereof,  is  suffi- 
cient to  authorize  the  issue  of  the  attach- 
ment, although  one  of  the  plaintiff's  is  a  non- 
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(c)  Defendant's  Residence.  If  required,  defendant's  place  of  residence  must 
be  alleged,^  or  the  affidavit  must  state  that  on  diligent  inquiry  it  cannot  be 
ascertained.^ 

(d)  Cause  of  Action  Arising  on  Indebtedness  Within  State.  If  the  attachment 
cannot  issue  unless  the  cause  of  action  arose  within  the  state,  the  omission  of  an 
allegation  to  that  effect  is  fatal.^  Where,  to  authorize  the  attachment,  it  should 
appear  that  defendant  was  indebted  within  the  state,  that  fact  may  be  shown  by 
alleging  that  the  contract  was  made  within  the  state  or  that  the  creditors  were 
residents  thereof.^ 

(e)  Inability  to  Serve  Process.  Where,  because  of  his  non-residence,  defend- 
ant cannot  be  served  with  process,  the  inability  so  to  serve  him  must  especially 
appear.'^ 

(f)  Property  Within  or  Without  State,  Likewise  if  it  is  necessary  to  show 
that  the  non-resident  debtor  has  property  within  the  state  subject  to  attachment,^ 
as  where  both  parties  are  non-residents,^  or  that  defendant  has  not  sufficient  prop- 
erty within  the  state  of  his  residence    to  answer  the  debt,  those  facts  must 


resident.  Renard  v.  Hargous,  13  N.  Y.  259 
laffirming  2  Duer  (N.  Y.)  540]. 

Remedy  of  defendant. —  If  defendant  seeks 
to  avail  himself  of  the  non-residence  of 
plaintiff,  who  has  alleged  residence,  he  should 
make  his  defense  by  plea.  Amos  v.  Allnutt, 
2  Sm.  &  M.  (Miss.)  215. 

Affidavit  by  assignee. —  An  allegation  that 
plaintiff's  assignor  was  duly  authorized  to 
transact  business  within  the  state  is  suffi- 
cient without  alleging  the  facts  showing  such 
authority.  Lumley  v.  Anatron  Chemical  Co., 
56  N".  Y.  App.  Div.  174,  67  N.  Y.  Suppl.  663. 

3.  Cantrell  u.  Letwinger,  44  Miss.  437. 
Ohio  —  Transference   of   cause. —  In  Ohio, 

where  attachment  proceedings,  commenced  be- 
fore a  justice  on  an  affidavit  that  defendant 
is  not  a  resident  of  the  county,  are  trans- 
ferred to  a  court  in  which  it  is  necessary  to 
state  that  defendant  is  not  a  resident  of  the 
state,  an  additional  affidavit  alleging  non-. 
residence  within  the  state  is  required. 
Krumm  v.  Krauss,  26  Ohio  St.  529, 

The  debtor's  actual  residence  need  not  be 
shown.  James  v.  Dowell,  7  Sm.  &  M.  (Miss.) 
333. 

Voluntary  residence. — Where  the  statutory 
ground  was  voluntarily  remaining  within  the 
Confederate  lines,  the  omission  of  the  word 

voluntarily "  was  held  to  vitiate  the  affi- 
davit.   Bell  V.  Hall,  2  Duv.  (Ky.)  288. 

4.  Smith  V.  Huntoon,  134  111.  24,  24  N.  E. 
971,  23  Am.  St.  Rep.  646;  Reitz  v.  People, 
77  111.  518;  Prins  v.  Hinchliff,  17  111.  App. 
153. 

A  statement  that  defendant's  residence 
was  at  a  stated  place  two  years  prior  to  the 

application,  and  that  he  has  departed  there- 
from, is  no  evidence  that  his  residence  was 
there  at  the  time  the  affidavit  was  made. 
Baldwin  v.  Ferguson,  35  111.  App.  393. 

Where  there  are  several  defendants,  the 
place  of  residence  of  each  defehdant,  or  that 
such  place  cannot  be  ascertained,  should  be 
alleged.    Britton  v.  Gregg,  96  111.  App.  29. 

5.  LadenDurg  v.  Commercial  Bank,  87  Hun 
(N.  Y.)  269,  33  N.  Y.  Suppl.  821,  67  N.  Y. 
St.  466  [.reversing  84  Hun  (N.  Y.)  503,  32 
N.  Y.  Suppl  873,  66  N.  Y.  St.  153,  24  N.  Y. 
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Civ.  Proc.  234] ;  Cremins  v.  East  Lake 
Woolen  Co.,  41  N.  Y.  Suppl.  202,  25  N.  Y. 
Civ.  Proc.  365 ;  Adler  v.  Baltimore  0.  A.  F.  C, 
19  N.  Y.  Suppl.  885,  22  N.  Y.  Civ.  Proc.  336, 
28  Abb.  N.  Cas.  (N.  Y.)  233. 

6.  People  V.  St.  Nicholas  Bank,  44  N.  Y. 
App.  Div.  313,  60  N.  Y.  Suppl.  719;  Matter 
of  Fitch,  2  Wend.  (N.  Y.)  298.  See  also 
Matter  of  Warner,  3  Wend.  (N.  Y.)  325. 

Sufficiency. — A  statement  that  defend- 
ant is  an  inhabitant  of  another  state  will 
not  supply  the  omission.  Thompson  v.  Cham- 
bers, 12  Sm.  &  M.  (Miss.)  488. 

7.  Wilson  V.  Outlaw,  Minor  (Ala.)  196; 
Thompson  v.  Chambers,  12  Sm.  &  M.  (Miss.) 
488;  James  v.  Dowell,  7  Sm.  &  M.  (Miss.) 
333;  Page  v.  Ford,  2  Sm.  &  M.  (Miss.)  266. 
Contra,  Conklin  v.  Harris,  5  Ala.  213. 

A  positive  allegation  made  on  personal 
knowledge  that  defendant  is  a  non-resident, 
resides  at  a  stated  place  in  another  state,  is 
there  engaged  in  business,  and  that  personal 
service  of  the  summons  cannot  be  made  with 
due  diligence  within  the  state  is  sufficient. 
Smith  V.  Mahon,  27  Hun  (N.  Y.)  40. 

Surplusage. —  If  such  an  allegation  is  not 
required  this  addition  is  mere  surplusage 
and  not  a  ground  for  quashing  the  attach- 
ment.   McMahan  v.  Boardman,  29  Tex.  170. 

8.  Windley  v.  Bradway,  77  N.  C.  333. 

It  will  be  sufficient  to  show  property  in  any 
county  within  the  state.  Anderson  v.  John- 
son, 32  Graft.  (Va.)  558. 

The  specific  kind  of  property,  or  that  plain- 
tiff can  prove  the  debtor's  ownership,  need  not 
be  proved.    Bates  v.  Robinson,  8  Iowa  318. 

Allegation  in  bill. —  It  is  sufficient  if  the 
bill  states  the  existence  of  a  legal  or  equitable 
estate  belonging  to  the  debtor  within  the  lim- 
its of  the  state.  St.  Mary's  Bank  v.  St. 
Johns,  25  Ala.  566. 

9.  Ward  v.  McKenzie,  33  Tex.  297,  7  Am. 
Rep.  261;  Wright  v.  Ragland,  18  Tex.  289; 
Ward  V.  Lathrop,  11  Tex.  287. 

10.  Cobb  V.  Miller,  9  Ala.  499;  Cobb  r. 
Force,  6  Ala.  468,  decided  under  a  statute 
providing  that  where  an  attachment  issues 
at  the  instance  of  one  non-resident  against, 
another,  it  must  be  shown  that  the  latter  has 
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sufficiently  appear.  While  it  has  been  held  that  an  affidavit  for  a  foreign  attach- 
ment against  the  heirs  of  a  judgment  debtor  must  show,  where  no  direct  declara- 
tion is  filed,  that  there  is  no  personal  representative  or  that  there  are  no  personal 
assets  to  discharge  the  debt,  it  has  also  been  held  that  in  suing  out  an  attachment 
against  the  heirs  of  a  non-resident  debtor  it  is  not  necessary  to  allege  that  there 
are  no  personal  assets  within  the  state.^^ 

(g)  Exhaustion  of  Legal  Remedies.  Under  a  statute  authorizing  the  enforce- 
ment of  a  foreign  judgment  against  a  non-resident  by  a  bill  in  equity,  where  the 
creditor  has  exhausted  his  legal  remedies,  it  must  appear  that  he  has  resorted  to 
and  exhausted  such  remedies  against  the  debtor  in  the  state  of  their  common 
residence.^^ 

(h)  Conclusiveness.  An  averment  of  non-residence  is  not  conclusive  between 
the  parties  or  their  privies.^^ 

(7)  Refusal  to  Pay  or  Secure  Debt.  Under  a  statute  permitting  an 
attachment  on  the  ground  that  defendant  has  property  which  he  refuses  to  give 
either  in  payment  or  security  for  the  debt  it  is  not  necessary  to  state  the  place 
where  the  demand  for  payment  or  security  was  made,^^  or  an  intent  to  defraud 
creditors.^^ 

(i)  Negation  of  Imj[>ro^er  Motive.  In  some  of  the  states  it  is  required  that 
the  affidavit  shall  contain  a  statement  that  the  attachment  is  not  sued  out  for  the 
purpose  of  injuring,  vexing,  or  harassing  defendant,  and  in  those  states  the 
absence  of  such  an  allegation  will  vitiate  it.^^ 

(j)  Danger  of  Loss  of  Debt.  Where  plaintiff  must  show  that  there  is  a  prob- 
ability of  losing  his  debt  that  fact  should  appear  by  a  sufficient  allegation. 


not  sufficient  property  to  answer  the  debt 
within  the  state  of  his  residence,  not  only 
within  the  knowledge  but  within  the  belief 
of  the  party  making  the  affidavit. 

11.  Eeed  v.  Kentucky  Bank,  5  Blackf. 
(Ind.)  227;  Powers  r.  Hurst,  3  Black! 
(Ind.)  229. 

12.  Attempt  to  collect  claim. —  An  aver- 
ment that  plaintiff  has  unsuccessfully  at- 
tempted to  collect  his  claim  does  not  show 
that  he  has  reduced  the  claim  to  judgment  or 
exhausted  his  legal  remedies  within  the  mean- 
ing of  such  a  statute.  Brown  v.  Pace,  ( Tenn. 
Ch.  1898)  49  S.  W.  355. 

13.  Barr  x.  Perry,  3  Gill  (Md.)  313; 
Brundred  v.  Del  Hoyo,  20  N.  J.  L.  328. 

14.  Hart  f.  Cummins,  1  Iowa  564,  where 
it  is  said  that  it  is  the  refusal  which  gives 
the  right  to  the  attachment  and  not  the  abil- 
ity or  inability  of  defendant  to  comply  with 
the  request  as  affected  by  the  place  of  de- 
mand. 

15.  Bates  v.  Robinson,  8  Iowa  318. 
Refusal  to  pay  or  secure  debt  as  ground  of 

attachment  see  supra,  V,  N, 

16.  Saunders  v.  Cavett,  38  Ala.  51;  Burch 
Watts,  37  Tex.  135;  Wright  v.  Ragland,  18 

Tex.  289. 

_  Where  there  are  two  defendants  an  allega- 
tion that  the  attachment  is  not  sued  out  for 
the  purpose  of  injuring  or  harassing  the  de- 
fendant is  insufficient.  Gunst  v.  Pelham,  74 
Tex.  58(5,  12  S.  W.  233;  Perrill  v.  Kaufman, 
72  Tex.  214,  12  S.  W.  125.  So,  too,  is  an  al- 
legation that  the  attachment  is  not  brought 
to  injure  or  harass  defendants.  The  words 
"or  either  of  them"  should  be  added.  Kil- 
dare  Lumber  Co.  v.  Atlanta  Bank,  91  Tex.  95, 
41  S.  W.  64. 

[33] 


Sufficiency. — An  allegation  that  the  attach- 
ment is  not  sued  out  for  the  purpose  of  "  in- 
juring and  harassing "  defendant  does  not 
comply  with  the  requirement  that  it  must 
be  alleged  that  the  attachment  is  not  sued  out 
for  the  purpose  of  "  injuring  or  harassing  " 
defendant.    Moodv  v.  Levy,  58  Tex.  532. 

17.  Napper  v.  Noland,  9  Port.  (Ala.)  218; 
Sheffield  v.  Gay,  32  Tex.  225;  Wright  v. 
Smith,  19  Tex.  297;  Messner  v.  Hutchins,  17 
Tex.  597. 

Several  plaintiffs. —  An  affidavit  in  attach- 
ment by  two  plaintiffs  which  alleges  that 
plaintiff  will  probably  lose  his  debt  is  insuffi- 
cient. Sarrazin  v.  Hotman,  16  Tex.  Civ.  App. 
351,  40  S.  W.  629. 

Unliquidated  damages. —  Under  the  Con- 
necticut statute  prescribing  the  form  of  oath 
to  be  indorsed  upon  the  writ  and  requiring  a 
statement  that  plaintiff  is  in  danger  of  los- 
ing the  debt  in  this  writ,  an  oath  that  plain- 
tiff is  in  danger  of  losing  the  debt  in  this 
writ  is  sufficient,  although  the  action  is  on 
the  ease  for  unliquidated  damages.  Gillett 
V.  Johnson,  30  Conn.  392. 

Removal  of  property. —  Such  an  allegation 
is  unnecessary,  where  the  ground  assigned 
for-  the  attachment  is  the  removal  of  prop- 
erty.   Wright      Smith,  19  Tex.  297. 

The  reason  for  the  apprehension  or  danger 
of  losing  the  debt  should  be  shown  by  stating 
the  facts  upon  which  the  belief  oir  loss  is 
based,    Keiglier  r.  INIcCormiek.  11  ^[hm.  545. 

Attachment  on  Sunday  —  Clerical  error. — 
An  affidavit,  made  under  a  statute  permitting 
an  attachment  to  issue  in  certain  cases  on 
Sunday,  which  states  that  it  will  be  too  late 
to  acquire  a  lien  upon  said  writ  to  wait 
until  a  subsequent  day  is  a  substantial  com- 
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(k)  Indebtedness  Unsecured,  In  some  jurisdictions  it  is  required  that  affiant 
shall  state  that  the  indebtedness  for  which  the  action  is  brought  has  not  been 
secured  bjany  mortgage  or  lien  upon  real  or  personal  property,  or  any  pledge  of 
personal  property,^^  or  if  so  secured  that  the  security  has  become  valueless.^^ 
In  these  jurisdictions  compliance  with  such  requirements  is  necessary.^^  If  the' 
ground  of  attachment  is  non-residence,^^  or  no  statutory  requirement  exists  to 
that  effect,^^  or  the  debt  sued  on  was  incurred  prior  to  the  passage  of  the  act,^^ 
such  a  statement  is  unnecessary. 

(l)  Existence  of  Attachable  Proj)erty.  Unless  a  statute  expressly  or  impli- 
edly requires  the  affidavit  to  show  that  defendant  has  property  within  the  juris- 
diction or  within,  the  state,^  or  subject  to  execution  within  the  jurisdiction  of  the 
court,^^  such  a  showing  is  unnecessary.  There  are,  however,  holdings  that  an 
affidavit  for  a  foreign  attachment  must  show  that  defendant  is  the  owner  of  the- 
property  sought  to  be  attached.^^ 

(m)  Description  of  Property.  If  a  description  of  property  is  necessary  to 
inform  the  officer  as  to  what  property  he  is  authorized  to  levy  upon,  there  must 
be  an  allegation  sufficient  for  that  purpose,^^  which  must  be  sworn  to  positively ; 


pliance  with  the  statutory  requirement  that 
in  such  cases  it  must  be  shown  that  it  will 
be  too  late  for  the  purpose  of  acquiring  a 
lien  by  said  writ,  etc.  Levy  v.  Elliott,  14 
Nev.  435. 

18.  Scrivener  v.  Dietz,  68  Cal.  1,  8  Pac. 
609;  Vollmer  v.  Spencer,  (Ida.  1897)  51 
iPac.  609;  Largey  v.  Chapman,  18  Mont.  563, 
46  Pac  -  808. 

Suf&ciency. — An  affidavit  is  sufficient  al- 
though, after  stating  that  the  debt  is  not  se- 
cured by  mortgage  or  lien  upon  real  or  per- 
sonal property,  it  fails  to  add  "  or  any  pledge 
of  personal  property."  Glidden  v.  Whittier, 
46  Fed.  437.  An  affidavit  stating  that  de- 
fendant agreed  to  secure  the  debt  by  a  claim 
held  by  him  against  a  copartnership,  and  the 
note  of  said  firm,  but  instead  sent  a  note 
signed  by  the  individual  partners,  which 
plaintiff  refused  to  accept  and  returned,  does 
not  show  that  the  debt  was  secured.  Sim- 
mons Hardware  Co.  v.  Alturas  Commercial 
Co.,  (Ida.  1895)  39  Pac.  550. 

Void  or  voidable. —  The  failure  to  comply 
with  this  statutory  requirement  renders  the 
attachment  voidable  at  the  instance  of  the 
attachment  debtor,  but  not  void,  so  that  it 
may  be  collaterally  attacked  by  a  stranger. 
Scrivener  v.  Dietz,  68  Cal.  1,  8  Pac.  609. 

Aider  by  petition. —  An  affidavit  defective 
because  failing  to  show  that  one  of  the  notes 
sued  upon  was  not  secured  is  not  aided  by  an 
amendment  of  the  petition  stating  that  stock 
held  as  collateral  security  was  sold  in  accord- 
ance with  the  pledge,  the  proceeds  credited 
on  the  note,  and  that  a  balance  stated  re- 
mained due.  risk  v.  French,  114  Cal.  400,  46 
Pac.  161. 

19.  Sufficiency. — An  affidavit  showing  that 
the  indebtedness  was  secured  by  mortgage, 
but  stating  generally  that  "  said  mortgage, 
without  any.  act  of  plaintiff,  or  'the  person  to 
whom  the  security  was  given,  became  value- 
less," Avill  justify  the  issue  of  an  attach- 
ment. Barbieri  v.  Pamelli,'  84  Cah  174,  24 
Pac.  113. 

Presumption. —  If  the  affidavit  fails  to 
state  that  the  security  has  become  valueless 
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without  plaintiff's  fault,  it  will  be  presumed 
to  remain  in  the  hands  of  plaintiff  and  to  be 
of  value.  Consequently  the  court  has  no 
jurisdiction  to  issue  an  attachment,  and  all 
proceedings  had  thereon  will  be  void.  Mur- 
phy V.  Montandon,  2  Ida.  1048,  29  Pac.  851, 
35  Am.  St.  Rep.  279. 

20.  Alternative  statement. — An  allegation 
that  the  debt  has  not  been  secured,  or  if 
originally  so  secured  the  security  has  become 
valueless  is  bad,  because  in  the  alternative. 
Winters  v.  Pearson,  72  Cal.  553,  14  Pac.  304; 
Merced  Bank  v.  Morton,  58  Cal.  360;  Wilke 
V.  Cohn,  54  Cal.  212. 

21.  In  California  the  affidavit  need  only 
show  that  defendant  is  a  non-resident  and 
that  the  attachment  is  not  sought  for  or  the 
action  prosecuted  to  hinder,  delay,  or  defraud 
any  creditor  of  defendant.  Kohler  v.  Agassiz,, 
99  Cal.  9,  33  Pac.  741. 

22.  Barbee  v.  Holder,  24  Tex.  225. 

23.  Williams  v.  Glasgow,  1  Nev.  533. 

24.  Grebe  v.  Jones,  15  Nebr.  312,  18  N.  W. 
81;  Lawton  v.  Kiel,  51  Barb.  (N.  Y.)  30,  34 
How.  Pr.  (K  Y.)  465;  Fouschee  v.  Owen,  12S 
N.  C.  360,  29  S.  E.  770;  Parks  v.  Adams,  113 
N.  C.  473,  18  S.  E.  665;  Branch  v.  Franks 
81  N.  C.  180  ^overruling  Windley  V.  Bradway, 
77  N.  C.  333]. 

25.  U.  S.  Capsule  Co.  v.  Isaacs,  23  Ind. 
App.  533,  55  N.  E.  832;  Bigelow  v.  Chatter- 
ton,  51  Fed.  614,  10  U.  S.  App.  267,  2  C.  C. 
A.  402  [distinguishing  Blair  v.  Smith,  114 
Ind.  114,  15  N.  E.  817,  5  Am.  St.  Rep.  593, 
which  is  to  the  contrary]. 

26.  Blair  v.  Smith,  114  Ind.  114,  15  K  E. 
817,  5  Am.  St.  Rep.  593;  Delaware  Mut.  Ins. 
Co.  V.  Walker,  1  Phila.  (Pa.)  104,  7  Leg.  Int. 
(Pa.)  179. 

27.  Mayer  v.  Brooks,  74  Ga.  526;  Waxl- 
haum  v.  Paschal,  G4  Ga.  275. 

28.  Bruce  v.  Conyers,  54  Ga.  678. 
Sufficiency  of  description. —  A  description 

of  the  property  to  be  attached,  as  a  stock  of 
goods  in  a  certain  store,  enumerating  the  ar- 
ticles composing  the  stock,  is  sufficient  where 
the  whole  stock  is  sought  to  be  attached,  but 
if  the  goods  have  been  mingled  with  others 
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but  under  a  statute  requiring  plaintiff  to  state  that  defendant  has  property  not 
exempt  from  execution  which  he  refuses  to  give  either  in  security  or  payment,  the 
affidavit  need  not  describe  the  exempt  property .^^ 

(n)  Prayer.  The  petition  or  affidavit  should  specifically  ask  that  a  writ  of 
attachment  be  granted.^^ 

(o)  Signahtre.  According  to  the  better  practice  the  affidavit  should  be  signed 
or  subscribed  by  the  party  by  whom  it  purports  to  be  made ;  but  a  slight  vari- 
ance in  the  spelling  of  affiant's  name  or  the  signature  of  the  affidavit  in  the 
name  of  the  person  designated  as  affiant  and  of  another  not  named  is 
immaterial. 

(p)  Verification  —  (1)  In  General.  The  affidavit  should  show  that  it  was 
duly  sworn  to,^^  and  this  should  appear  by  the  jurat  or  certificate  of  the  officer 


in  the  same  store  they  should  be  identified. 
Mayer  v.  Brooks,  74  Ga.  526.  But  an  affi- 
davit stating  that'  defendant  was  indebted  on 
a  bill  of  particulars  thereto  annexed  in  a 
sum  named,  and  that  he  was  in  possession 
of  part  or  all  of  aforesaid  property  does  not 
sufficiently  describe  the  property  in  defend- 
ant's possession.   Joseph  v.  Stein,  52  Ga.  332. 

29.  Hart  v.  Cummins,  1  Iowa  564. 
Wages  —  Negativing    exemption. —  If  the 

wages  of  a  debtor  within  a  certain  amount 
are  exempted  the  affidavit  should  contain  a 
statement  that  the  wages  of  the  debtor  ex- 
ceeded the  amount  which  was  exempt  and 
that  the  excess  only  was  sought  to  be  at- 
tached. Driscoll  V.  Kelly,  4  Ohio  S.  &  C.  PI. 
Dec.  124,  5  Ohio  N.  P.  243. 

30.  Dawson  v.  Jewett,  4  Greene  (Iowa) 
157;  Queen  v.  Griffith,  4  Greene  (Iowa)  113; 
Kelly  V.  Bently,  9  La.  Ann.  586.  See  also 
Astor  V.  Winter,  8  Mart.  (La.)  171. 

The  petition  in  the  action  need  not  contain 
a  prayer  for  an  attachment.  Harbour-Pitt 
Shoe  Co.  V.  Dixon,  22  Ky.  L.  Rep.  1169,  60 
S.  W.  186. 

Multifariousness. —  A  bill  seeking  an  at- 
tachment on  a  single  claim  is  not  multifari- 
ous because  it  prays  for  the  issue  of  the  at- 
tachment against  the  property  in  the  hands 
of  various  persons  and  seeks  an  accounting 
from  such  persons  for  their  respective  deal- 
ings with  the  debtor.  Alexander  v.  Taylor, 
62  N.  C.  36. 

31.  Alabama. —  Lowry  v.  Stowe,  7  Port. 
(Ala.)  483. 

Georgia. —  Cohen  v.  Manco,  28  Ga.  27; 
Birdsong  v.  McLaren,  8  Ga.  521. 

Idaho. —  Simmons  Hardware  Co.  v.  Alturas 
Comniercial  Co.,  (Ida.  1§95)  39  Pac.  550, 
holding  an  omission  to  sign  not  fatal,  how- 
ever. 

Kentucky.—  Gathright  v.  McNeil,  4  Ky.  L. 
Rep.  907,  5  Ky.  L.  Rep.  165. 

Mississippi.— Eh^om.  v.  Boyes,  (Miss.  1898) 
23  So.  586. 

Missouri. — Hagardine  v.  Van  Horn,  72  Mo. 
370;  Sedalia  Third  Nat.  Bank  v.  Garton,  40 
Mo.  App.  113. 

Tonncs.9ec. —  Watt  v.  Carnes,  4  Hcisk. 
(Tenn.)  532. 

But  see  Norton  v.  Hauge,  47  Minn.  405,  50 
N.  W.  368 ;  West  Tennessee  Agricultural,  etc., 
Assoc.  V.  Madison,  9  Lea  (Tenn.)  407. 

See,  generally,  Affidavits,  2  Cyc.  26. 


Omission  of  affiant's  name  from  body  of 
affidavit  is  immaterial  if  he  subscribed  it. 
Rudolf  V.  McDonald,  6  Nebr.  163. 

Neglect  of  clerk. —  Where  the  blanks  in  a 
printed  form  of  complaint  under  which  an 
attachment  issued  were  filled  in  by  the  clerk 
at  plaintiff's  request,  but  the  name  of  plain- 
tiff's attorney  was  not  signed  by  the  clerk 
until  the  next  day  and  after  other  attach- 
ments had  issued,  it  was  held  that  the  irregu- 
lar action  of  the  clerk  did  not  vitiate  the 
complaint.    Dixey  v.  Pollock,  8  Cal.  570. 

32.  Kahn  v.  Henman,  3  Ga.  266. 

33.  Fortenheim  v.  Clafiin,  47  Ark.  49,  14 
S.  W.  462. 

34.  Kentucky. — Anderson  v.  Sutton,  2  Duv. 
(Ky.)  480. 

Mississippi. —  Ebsom  v.  Boyd,  (Miss.  1898) 
23  So.  586;  Carlisle  v.  Gunn,  68  Miss.  243, 

8  So.  743. 

Ohio. —  Endel  v.  Leibrock,  33  Ohio  St.  254. 

Texas. —  Schrimpf  v.  McArdle,  13  Tex.  368; 
Caldwell  v.  Haley,  3  Tex.  317. 

West  Virginia. — Cosner  v.  Smith,  36  W.  Va. 
788,  15  S.  E.  977. 

Wisconsin. —  Maguire  v.  Bolen,  94  Wis.  48, 
68  N.  W.  408. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  233; 
and,  generally.  Affidavits,  2, Cyc.  16. 

A  bill  in  equity  in  which  an  attachment  is 
sought  should  be  sworn  to.  Webb  v.  Read,  3 
B.  Mon.  (Ky.)  119.    But  see  Calk  v.  Chiles, 

9  Dana  ( Ky. )  265,  holding  that  where  land  is 
subject  to  attachment  by  a  bill  in  equity,  it 
is  unnecessary  that  the  bill  be  sworn  to  and 
accompanied  by  an  affidavit. 

Necessity  of  showing  competency  of  affiant. 
—  The  provision  of  the  Iowa  code  of  1873, 
that,  to  compel  the  verification  of  subsequent 
pleadings,  the  verification  of  a  pleading  must 
show  the  competency  of  affiant,  does  not  apply 
to  a  verified  petition  to  obtain  an  attach- 
ment. Sxoux  Vallejr  State  Bank  r.  Kelloirg, 
81  Iowa  124.  46  N.  W.  859. 

Signature  to  oath. —  It  is  not  essential  for 
affiant  to  sign  tlie  oath.  Bates  v.  Robinson, 
8  Iowa  318. 

Sufficiency. — An  nvonnont  that  the  "  facts  '* 
set  forlli  in  llie  alVulavit  arc  true  is  a  sulfi- 
cient  aHogalion  that  the  "matters"  therein 
stated  arc  true.  Sherrill  v.  Fay,  14  Iowa 
292.  An  affidavit  indorsed  at  length  on  the 
application,  setting  forth  and  affirming  in 
detail  each  matter  of  fact  set  out  in  the  ap- 
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5y  whom  the  oath  is  administered,  signed  by  him  with  his  official  designation.^^ 
It  appears,  however,  that  the  omission  of  the  officer  to  sign  and  certify  the  affida- 
vit is  not  fatal  if  the  oath  was  administered  in  fact.^^ 

(2)  Authentication.^  Where  the  affidavit  is  taken  without  the  jurisdiction, 
or  in  another  state,  the  authority  of  the  officer  to  administer  the  oath  must  be 
authenticated  in  a  mode  prescribed  by  the  laws  of  the  state  where  it  is  proposed 
to  use  the  affidavit.^^ 

(q)  Approval.    If  necessary  that  satisfaction  with  the  affidavit  should  appear 


plication,  is  a  sufficient  verification.  Van  Al- 
styne  v.  Erwine,  11  N.  Y.  331. 

Surplusage. — If  the  oath  is  made  according 
to  law  the  subsequent  affirmation  of  the  party 
is  surplusage.   Matthews  v.  Dare,  20  Md.  248. 

35.  Georgia, —  Loeb  v.  Smith,  78  Ga.  504, 
3  S.  E.  438;  Birdsong  v.  McLaren,  8  Ga.  521. 

Michigan. —  Beebe  v.  Morrell,  76  Mich.  114, 
42  N.  W.  1119,  15  Am.  St.  Rep.  288. 

Missouri. —  Sedalia  Third  Nat.  Bank  v. 
Garton,  40  Mo.  App.  113. 

South  Carolina. —  Doty  V.  Boyd,  46  S.  C. 
39,  24  S.  E.  59. 

Tennessee. — Watt  V.  Carlies,  4  Heisk.  (T'enn.) 
532. 

Washington. —  Tacoma  Grocery  Co.  v.  Dra- 
ham,  8  Wash.  263,  36  Pac.  31,  40  Am.  St. 
Rep.  907. 

Authority  of  officer. —  A  certificate  signed 
and  sealed  by  B  stating  that  the  affidavit  was 
sworn  to  in  another  state  before  him,  com- 
missioner in  said  state  to  take  affidavits  to 
be  used  or  recorded  in  the  state  where  the 
attachment  is  sought,  is  insufficient  to  show 
the  authority  of  the  officer.  Draper  v.  Wil- 
liams, 8  Blackf.  (Ind.)  574.  So  where  the 
officer  designates  himself  as  "  mayor,"  with- 
out stating  of  what ,  city  or  other  place,  he 
fails  to  show  his  authority  to  administer  the 
oath.  Edmondson  v.  Carnall,  17  Ark.  284. 
But,  although  the  officer  fail  to  state  his  offi- 
cial character,  the  affidavit  will  be  sufficient  if 
by  reference  to  other  papers  in  the  record 
that  character  is  shown  (Singleton  v.  Wof- 
ford.  4  111.  576)  and  the  court  will  take  ju- 
dicial knowledge  of  the  signature  of  its  clerk 
who  has  failed  to  sufficiently  identify  him- 
self (Simon  v.  Stetter,  25  Kan.  155). 

Identification  of  officer. —  A  jurat  reciting 
that  affiant  personally  appeared  and  "  having 
been  duly  sworn  by  me,  subscribed  to  the 
foregoing  affidavit,"  etc.,  sufficiently  shows 
that  the  affidavit  was  sworn  and  subscribed 
by  affiant  before  the  officer  who  took  the  affi- 
davit. Steinam  v.  Gahwiler,  (Tex.  Civ.  App. 
1S95)  30  S.  W.  472. 

The  fact  that  the  complaint  was  verified  by 
oath  need  not  be  certified  by  the  justice  and 
made  a  part  of  the  record.  Kyle  v.  Connelly, 
3  Leigh  (Va.)  719. 

36.  Alabama. —  Hyde  v.  Adams,  80  Ala. 
Ill  ;  McCartney  t\  Branch  Bank,  3  Ala.  709. 

Illinois. —  Kruse  v.  Wilson,  79  111.  233. 
Iowa. —  Cook  V.  Jenkins.  30  Iowa  452. 
Louisiana. — English  t;.  Wall,  12  Rob.  (La.) 
132. 

Maryland. —  Farrow  v.  Hayes,  51  Md.  498. 
Tennessee. —  Wiley    v.    Bennett,    9  Baxt. 
(Tenn.)  581. 
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Supplying  omission. — The  omission  may  be 
cured  before  the  return  of  the  writ  (Farrow 
V.  Hayes,  51  Md.  498),  or  the  officer  may  be 
permitted  to  sign  the  jurat  nunc  pro  tunc 
(Simon  v.  Johnson,  7  Kulp  (Pa.)  166). 

37.  For  form  of  an  authentication  of  an 
affidavit  taken  by  a  foreign  officer  see  Ross  v. 
Wigg,  34  Hun  (N.  Y.)  192,  6  N.  Y.  Civ.  Proc. 
268  note. 

38.  Indiana. —  Fellows  v.  Miller,  8  Blackf. 
(Ind.)  231. 

Mar^/toncZ.— Evesson  v.  Selby,  32  Md.  340; 
Prentiss  v.  Gray,  4  Harr.  &  J.  (Md.)  192. 
See  Smith  v.  Greenleaf,  4  Harr.  &  M.  (Md.) 
291. 

Michigan. —  Beebe  v.  Morrell,  76  Mich.  114, 
42  N.  W.  1119,  15  Am.  St.  Rep.  288. 

'New  York. —  Williams  v.  Waddell,  5  N.  Y. 
Civ.  Proc.  191. 

United  States. —  Bolton  v.  White,  2  Cranch 
C.  C.  (U.  S.)  426,  3  Fed.  Cas.  No.  1,616,  con- 
struing Maryland  statute. 

A  certificate  by  the  officer  who  took  the  af- 
fidavit without  the  state  that  he  is  author- 
ized to  administer  oaths  was  held  to  be  suffi- 
cient. Mineral  Point  R.  Co.  v.  Keep,  22  111. 
9,  74  Am.  Dec.  124. 

Authentication  by  governor. —  A  certificate 
by  the  governor  that  the  judge's  attestation 
to  the  certificate  is  in  due  form  and  made  by 
the  proper  officer,  and  that  full  faith  and 
credit  are  due  to  all  his  official  acts  is  suffi- 
cient. Washington  v.  Hodgskin,  12  Gill  &  J. 
(Md.)  353. 

Judge  of  court  of  record. —  Where  the  af- 
fidavit recites  that  it  was  taken  before  a 
judge  of  a  designated  court,  "  being  a  court 
of  record,"  an  authentication  that  the  judge 
was  at  the  time  an  associate  law  judge  of 
said  court  is  insufficient  without  a  further 
statement  that  such  court  Avas  a  court  of 
record.    Coward  v.  Dillinger,  56  Md.  59. 

Justice  of  the  peace.— The  official  character 
of  the  justice  of  the  peace  of  another  state 
sufficiently  appears  by  a  certificate  of  the 
clerk  of  the  county  court  of  the  county  where 
he  resides  stating  that  he  was  then  acting  as 
justice  and  was  duly  commissioned;  such  cer- 
tificate being  accompanied  by  the  certificate 
of  two  commissioners  of  the  same  court  stat- 
ing that  the  person  signing  the  certificate  is 
clerk,  and  that  his  official  acts  are  en- 
titled to  credit.  Posey  v.  Buckner,  3  Mo. 
604. 

Notary  within  county. —  An  affidavit  taken 
before  a  notary  in  the  county  in  which  the 
action  is  brought  need  not  be  authenticated 
under  his  notarial  seal.  Dyer  v.  Flint,  21  111. 
80,  74  Am.  Dec.  73. 
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by  a  certificate  indorsed  thereon,  the  affidavit  should  bear  a  sufficient  indorsement 
by  an  officer  showing  his  approval  thereof. 

8.  Presentation  and  Filing  —  a.  In  General.  If  it  is  necessary  to  file  the  affi- 
davit at  the  time  of  the  issue  of  the  attachment,  or  within  a  prescribed  time  there- 
after,'^*^ failure  so  to  do  will  invalidate  the  proceedings.^^ 

b.  Delay  After  Making.  Since  the  ground  of  attachment  must  exist  at  the 
time  the  warrant  is  issued,  any  delay  between  the  making  of  the  affidavit  and  its 
presentation  or  filing,  during  which  a  change  in  condition  may  have  taken  place,, 
will  render  the  affidavit  ineffectual ;  but  if  it  is  apparent  that  no  substantial- 
change  in  condition  could  have  taken  place    or  that  the  delay  was  caused  bj  the 


39.  Slaughter  v.  Bevans,  1  Pinn.  (Wis.) 
348;  Morrison  v.  Fake,  1  Pinn.  (Wis.)  133; 
Mayhew  v.  Dudley,  1  Pinn.  (Wis.)  95. 

Sufficiency. —  An  indorsement  on  an  affi- 
davit —  "I  hereby  certify,  that  I  am  fully 
satisfied  that  the  facts  and  allegations  set 
forth  in  the  above  affidavit  are  true,  and  that 
the  said  affiant  is  justly  entitled  to  his  writ 
of  attachment,"  sufficiently  complies  v^ith  the 
statute  requiring  that  an  officer  shall  indorse 
his  satisfaction  upon  the  affidavit.  Merrill  v. 
Low,  1  Pinn.  (Wis.)  221. 

Affidavit  of  beiief. —  An  indorsement  that 
the  officer  is  satisfied  that  the  matters  set 
forth  in  the  affidavit  are  true  is  sufficient  to 
authorize  the  issue  of  the  writ,  although  the 
affidavit  charges  fraud  "  as  the  affiant  verily 
believes."  Clark  v.  Gilbert,  1  Pinn.  (Wis.) 
354. 

Preliminary    examination    of    plaintiff. — 

Hurd's  Rev.  Stat.  111.  c.  11,  §  31,  providing 
for  the  application  to  and  an  examination  of 
plaintiff  under  oath  by  a  judge,  respecting 
the  cause  of  action,  and  that  the  judge  shall 
indorse  on  the  application  the  amount  for 
which  the  writ  shall  issue,  does  not  contem- 
plate an  examination  before  a  court  in  ses- 
sion and  a  record  of  the  proceedings,  but 
where  the  writ  has  been  ordered  it  will  be 
presumed  that  the  required  examination  was 
had.  Jacobs  v.  Marks,  183  111.  533,  56  N.  E. 
154  [affirming  83  111.  App.  156]. 

40.  In  Virginia  the  affidavit  to  procure  an 
attachment  against  a  non-resident  or  absent 
debtor  need  not  be  filed  before  the  subpoena 
issues.    Moore  v.  Holt,  10  Gratt.  (Va.)  284. 

Conflicting  requirements. —  Where  there  is 
an  apparent  conflict  in  the  statute,  one  clause 
thereof  requiring  the  filing  of  the  affidavit  at 
the  time  of  issue  of  the  warrant,  and  the 
other  requiring  the  affidavit  to  be  filed  within 
forty-eight  hours  after  stich  issue,  it  should 
be  construed  to  mean  that  the  papers  must 
be  filed  at  the  time  of  issuing  the  warrant,  or 
within  forty-eight  hours  thereafter.  Ferst  v. 
Power,  58  S.  C.  398,  36  S.  E.  744. 

Filing  with  declaration. — In  South  Carolina 
it  was  held  that  a  statute  requiring  an  affi- 
davit to  be  made  at  the  time  of  filing  the 
declaration  did  not  require  it  to  be  made  at 
the  precise  time.  Creach  v.  Delane,  1  Nott 
&  M.  (S.  C.)  189. 

Filing  after  sale  on  execution  in  suit. — 
Where  by  statute  it  is  provided  that  an  affi- 
davit must  be  filed  within  ten  days  after 
commencement  of  publication,  that  if  not  so 


filed  the  attachment  shall  be  dismissed,  and 
permitting  the  court  in  its  discretion  to  allow 
it  to  be  filed  at  any  time  before  the  order  of 
dismissal  is  actually  made,  it  is  an  abuse  of 
discretion  to  refuse  to  allow  the  affidavit  to 
be  filed  after  the  property  has  been  sold  under 
execution  on  judgment  in  the  action.  Sav- 
idge  V.  Padgham,  105  Mich.  257,  63  N.  W. 
295. 

41.  Waldo  V.  Beckwith,  1  N.  M.  97 ;  State 
Bank  v.  Hinton,  12  N.  G.  397;  Townsend  v. 
Sparks,  50  S.  C.  380,  27  S.  E.  801.  Contra, 
Brash  v.  Wielarsky,  36  How.  Pr.  (N.  Y.) 
253.  And  see  Woodward  v.  Stearns,  10  Abb. 
Pr.  N.  S.  (N.  Y.)  395;  Ketchin  v.  Landecker, 
32  S.  C.  155,  10  S.  E.  936;  Doty  v.  Boyd,  46 
S.  E.  39,  24  S.  E.  59. 

Bona  fides. —  The  filing  of  a  petition  for 
writ  of  attachment  three  days  after  its  veri- 
fication does  not  indicate  bad  faith,  Deere 
V.  Bagley,  80  Iowa  197,  45  N.  W.  557. 

Filing  nunc  pro  tunc. —  In  Hughes  v.  Stin- 
nett, 9  Ark.  211,  the  clerk  wrote  out  the  writ 
on  the  reverse  side  of  the  half  sheet  on  which 
the  affidavit  was  written  and  delivered  it  to 
the  sheriff  who  kept  it  until  he  made  his 
return  to  the  writ.  It  was  held  that  since 
plaintiff  had  complied  with  the  requisites  of 
the  statute  when  he  made  the  affidavit  and 
left  it  with  the  clerk  it  might  be  filed  nunc 
pro  tunc  on  a  motion  made  by  him  on  the 
trial. 

Collateral  attack. —  The  judgment  cannot 
be  collaterally  attacked,  because  the  record 
fails  to  show  that  an  affidavit  was  filed. 
Biggs  V.  Blue,  5  McLean  (U.  S.)  148,  3  Fed. 
Cas.  No.  1,403. 

Lost  affidavit — Proof  of  filing. — Where  the 
record  shows  no  finding  that  the  writ  was 
duly  issued  the  court  files  may  be  read  in 
evidence  to  determine  whether  there  was  an 
affidavit  or  not,  and  if  none  appear,  parol 
evidence  is  admissible  to  show  that  some  of 
the  files  have  been  lost  or  destroyed,  and  on 
the  other  hand  it  may  be  shown  that  files 
-alleged  to  be  lost  or  destroyed  never  existed. 
Burnett  v.  McCluey,  78  Mo.  676. 

42.  Sydnor  ih  Chambers,  Dall.  (Tex.)  601, 
holding  that  an  aflidavit  filed  a  month  after 
it  was  taken  was  insufficient. 

43.  Adams  v.  Lock  wood,  30  Kan.  373,  2 
Pac.  626  (where  the  affidavit  was  sworn  to 
eighteen  days  before  it  was  filed,  and  the 
ground  of  attachment  was  fraudulent  con- 
traction of  the  debts  sued  on)  :  Hadden  v. 
Linville,  86  Md.  210,  38  Atl.  37,  900  (where 
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fact  that  affiant  resided  in  a  distant  jurisdiction,^  the  neglect  to  promptly  present 
or  file  the  affidavit  will  not  vitiate  the  proceedings. 

e.  Laehes  of  Clerk  or  Officer.  If  plaintiff  has  observed  the  requirements  of 
the  statute,  the  neglect  of  the  clerk  or  of  the  officer  charged  with  that  duty  to 
place  the  affidavit  on  file,  as  required  by  law,  and  to  keep  it  on  file,  will  not 
affect  the  validity  of  the  proceedings,  where  no  injury  has  been  caused  by  such 
neglect.^^ 

9.  Objections  —  a.  In  General.  Mere  informalities,  defects,  or  clerical  mis- 
prisions in  affidavits  for  an  attachment  which  do  not  prejudice  substantial  rights 
may  be  disregarded ;  and  an  insufficient  affidavit  will  not  affect  the  right  of 
recovery  in  the  action  in  which  it  was  issued,*^  or  the  rights  of  other  creditors 
whose  proceedings  are  regular  and  who  have  come  in  under  an  attachment  issued 
on  a  defective  affidavit.^^  Where,  however,  the  defect  is  jurisdictional,  the 
attachment  and  all  proceedings  subsequent  thereto  are  void.^^  If,  by  statute,  the 
affidavit  is  made  sufficient  evidence  of  the  facts  therein  stated,  its  truth  cannot  be 
called  in  question,  defendant  being  confined  to  his  remedy  on  the  bond.^^ 

b.  Waiver.    Defendant  may  waive  an  irregularity  or  defect  in  the  affidavit 


the  affidavits  were  filed  several  months  be- 
fore the  action  was  brought,  and  it  was  held 
that  a  statutory  provision  that  no  attach- 
ment should  issue  without  an  affidavit,  and 
that  such  affidavit  might  be  made  in  any  state 
or  foreign  country  did  not  require  it  to  be 
made  at  or  near  the  time  of  instituting  the 
suit)  ;  Kesler  v.  Lapham,  46  W.  Va.  293,  33 
S.  E.  289  (where  the  affidavit  was  made  in 
one  county  two  days  before  the  issue  of  the 
attachment  in  another  county ) .  See  also 
Lewis  V.  Stewart,  62  Tex.  352,  where  it  was 
held  that  an  attachment  was  not  vitiated  by 
the  fact  that  four  days  elapsed  between  the 
making  of  two  affidavits  as  to  the  existence 
of  the  causes  for  which  the  writ  was 
sought, 

44.  Wright  v.  Ragland,  18  Tex.  289,  where 
the  affidavit  was  not  filed  until  twenty-four 
days  after  it  had  been  made  by  a  non-resident 
of  the  state. 

45.  Beebe  t'.  Morrell,  76  Mich.  114,  42 
N.  W.  1119,  15  Am.  St.  Rep.  288;  Augusta 
Bank  v.  Conrey,  28  Miss.  667.  But  see  Town- 
send  f.  Sparks,  50  S.  C.  380,  27  S.  E.  801, 
where  the  clerk  placed  no  file-mark  on  the 
affidavit  but  delivered  it  to  the  sheriff  and 
did  not  have  it  in  his  custody  again  until 
after  the  expiration  of  the  statutory  time 
prescribed  for  filing,  and  it  was  held  that  the 
affidavit  was  not  filed  within  the  time  pro- 
vided for  by  law. 

Presumption. —  The  issue  of  an  attachment 
creates  a  presumption  that  a  proper  affidavit 
was  duly  filed,  and  the  mere  fact  that  an  affi- 
davit received  by  the  clerk  does  not  bear  his 
indorsement,  and  that  instead  of  keeping  it  in 
his  custody  he  attached  it  to  the  writ,  with 
which  it  was  afterward  returned  to  him, 
will  not  affect  the  validity  of  the  proceed- 
ings. Beebe  Morrell,  76  Mich.  114,  42 
N.  W.  1119,  15. Am.  St.  Eep.  288.' 

46.  Indiana. —  U.  S.  Capsule  Co.  v.  Isaacs, 
23  Ind.  App.  533,  55  N.  E.  832;  Fair- 
banks V.  Lorig,  4  Ind.  App.  451,  29  N.  E. 
452. 

Maryland. —  De  Bebian  v.  Gola,  64  Md. 
262,  21  Atl.  275. 
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Missouri. —  Harvey  v.  Wickham,  23  Mo. 
112. 

Montana. —  Cope  v.  Upper  Missouri  Min., 
etc.,  Co.,  1  Mont.  53. 

Nebraska.—  Whipple  v.  Hill,  36  Nebr.  720, 
55  K  W.  227,  38  Am.  St.  Rep.  742,  20 
L.  R.  A.  313. 

New  York. —  Bascom  v.  Smith,  31  N.  Y. 
595. 

North  Carolina. —  Skinner  v.  Moore,  19 
N.  C.  138,  30  Am.  Dec.  155. 

Surplusage  will  not  render  the  affidavit  de- 
fective. Cope  V.  Upper  Missouri  Min.,  etc., 
Co.,  1  Mont.  53. 

If  the  evidence  on  the  hearing  supplies  the 
defects  in  the  affidavit  it  will  be  sufficient 
where  the  motion  to  quash  is  not  made  upon 
plaintiff  's  papers.  Hodson  v.  Tootle,  28  Kan. 
317. 

Lien  created  by  defective  affidavit. — An  af- 
fidavit defective  in  not  stating  the  nature  of 
the  indebtedness,  the  residence  of  defendant, 
or  that  his  residence  could  not  be  found,  may 
create  a  valid  lien.  Hogue  v,  Corbit,  156  111. 
540,  41  N.  E.  219,  47  Am.  St.  Rep.  232. 

47.  Elliott  V.  Mitchell,  3  Greene  (Iowa) 
237. 

48.  Taylor  v.  Elliott,  51  Ind.  375. 

49.  Arkansas. —  Delano  v.  Kennedy,  5  Ark. 
457. 

California. —  Hisler  v.  Carr,  34  Cal.  641. 

Maryland.- — Halley  v.  Jackson,  48  Md.  254. 

Michigan.— luangtr J  v.  Wayne  Cir.  Judges, 
68  Mich.  451,  36  N.  W.  211,  13  Am.  St.  Rep. 
352;  Borland  V.  Kingsbury,  65  Mich.  59,  31 
N.  W.  620. 

Tennessee. —  Willey  v.  Riordeh,  2  Baxt. 
( Tenn. )  227 ;  Lillard  v.  Carter,  7  Heisk.  ( Tenn.) 
604 ;  Sullivan  v.  Fugate,  1  Heisk.  { Tenn. )  20 ; 
Maples  V.  Tunis,  11  Humphr.  (Tenn.)  108,  53 
Am.  Dec.  779.  See  also  McElwee  v.  Steelman, 
(Tenn.  Ch.  1896)  38  S.  W.  275. 

Texas. —  Sydnor  v.  Chambers,  Dall.  (Tex.) 
601. 

Wisconsin. —  Blackwood  v.  Jones,  27  Wis. 
498. 

50.  Mandel  v.  Peet,  18  Ark.  236;  Taylor 
V.  Ricards,  9  Ark.  378. 
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by  failing  to  object ;  by  appearing  generally  and  replevying  the  attached  prop- 
erty pleading  to  or  defending  on  the  merits,^^  or  confessing  judgment ;  by 
tiling  a  plea  in  abatement ;  by  taking  issue  upon  the  allegations  of  facts  con- 
tained in  the  affidavit,^'^  and  going  to  trial  on  the  issues  so  raised  ;  or  by  failing 
to  request  an  adjudication  as  to  the  sufficiency  of  the  grounds  alleged  on  motion 
to  discharge  the  attachment  for  an  insufficient  statement  thereof .^^ 

e.  Who  May  Object.  If  the  defects  consist  of  mere  informalities  or  irregu- 
larities the  proceedings  are  regarded  as  voidable  at  the  instance  of  a  party  only 
and  not  void.*^°  Hence,  if  the  affidavit  is  sufficient  to  confer  jurisdiction  it  can 
only  be  attacked  directly  and  not  collaterally  in  another  proceeding,  or  by  a  per- 
son wlio  is  not  a  party  to  the  action.^^ 

d.  Time  of  Taking.    Unless  otherwise  provided  objections  for  insufficiency 


51.  O'Connor  i;,  Sherley,  21  Ky.  L.  Rep. 
735,  52  S.  W.  1056;  Clamageran  v.  Bucks,  4 
Mart.  N.  S.  (La.)  487,  16  Am.  Dec.  185; 
Isham  t;.  Ketchum,  46  Barb.  (N.  Y.)  43; 
Matter  of  Griswold,  13  Barb.  (N.  Y.)  412. 

52.  Borland  v.  Kingsbury,  65  Mich.  59,  31 
N.  W.  620 ;  Blackwood  v.  Jones,  27  Wis.  498. 

53.  De  Leon  v.  Heller,  77  Ga.  740. 

54.  Georgia. —  Pool  v.  Perdue,  44  Ga.  454. 
Michigan. —  Gunn  Hardware  Co.  v.  Den- 

nison,  83  Mich.  40,  46  N.  W.  940. 

Missouri. —  Schlatter  v.  Hunt,  1  Mo.  651. 

Nebraska. —  Grotte  v.  Nagle,  50  Nebr.  363, 
69  N.  W.  973. 

North  -Carolina. —  Garmon  v.  Barringer,  19 
N.  C.  502. 

Pennsylvania. —  Bollinger  v.  Gallagher,  144 
Pa.  St.  205,  22  Atl.  815. 

South  Carolina. —  Stoney  v.  McNeill,  Harp. 
(S.  C.)  156. 

Tennessee. —  Johnson  v.  Luckado,  12  Heisk. 
(Tenn.)  270;  Foster  v.  Hall,  4  Humphr. 
(Tenn.)  345. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  347. 

Want  of  affidavit. —  The  invalidity  of  an 
attachment  because  not  based  on  an  affidavit 
is  not  cured  by  the  appearance  of  defendant 
and  his  interposition  of  a  plea.  Tyson  v. 
Hamer,  2  How.  (Miss.)  669. 

55.  Hearn  v.  Crutcher,  4  Yerg.  (Tenn.) 
461. 

56.  Henderson  v.  Draee,  30  Mo.  358;  Wil- 
liams V.  Glasgow,  1  Nev.  533. 

57.  Eice  v.  Morner,  64  Wis.  599,  25  N.  W. 
■668. 

Defects  consisting  of  the  want  of  affiant's 
signature  or  that  of  the  clerk  or  seal  of  the 
court  are  not  waived  by  the  fact  that  de- 
fendant appeared  and  pleaded  to  an  amended 
affidavit  subsequently  filed  after  a  motion  to 
dismiss  the  attachment  on  that  ground  had 
been  overruled.  Sedalia  Third  Nat.  Bank  v. 
Garton,  40  Mo.  App.  113. 

58.  De  Stafford  v.  Gartley,  15  Colo.  32, 
24  Pac.  580 ;  Rice  v.  Hauptman,  2  Colo.  App. 
5()5,  31  Pac.  802;  Ryon  v.  Bean,  2  Mete.  (Ky.) 
137. 

59.  Cheyenne  First  Nat.  Bank  v.  Swan,  3 
Wyo.  356,  23  Pac.  743. 

60.  Alahama. —  Parmer  v.  Ballard,  3  Stew. 
(Ala.)  326. 

Toum. —  State  v.  Foster,  10  Iowa.  435. 
Illinois.— Moore  v.  Mauck,  79  111.  391. 


Kentucky. — Farmers  Nat.  Bank  v.  National 
Bank,  4  Ky.  L.  Rep.  451. 

New  York. —  Carr  v.  Van  Hoesen,  26  Him 
(N,  Y.)  316. 

Washington. — Nesqually  Mill  Co.  v.  Taylor, 
1  Wash.  Terr.  1. 

61.  California. —  Harvey  v.  Foster,  64  Cal. 
296,  30  Pac.  849;  Fridenberg  v.  Pierson,  18 
Cal.  152,  79  Am.  Dec.  162. 

Illinois. —  Moore  v.  Mauck,  79  111.  391. 

Louisiana. —  Clamagran  IP.  Bucks,  4  Mart. 
N.  S.  (La.)  487,  16  Am.  Dee.  185. 

Nebraska. —  Horkey  v.  Kendall,  53  Nebr. 
522,  73  N.  W.  953,  68  Am.  St.  Rep.  623. 

New  Jersey. —  Russell  v.  Work,  35  N.  J.  L. 
316;  Weber  v.  Weitling,  18  N.  J.  Eq.  441. 

New  York. —  Baseom  v.  Smith,  31  N.  Y. 
595;  Brown  v.  Guthrie,  39  Hun  (N.  Y.)  29; 
Carr  v.  Van  Hoesen,  26  Hun  (N.  Y.)  316; 
Isham  V.  Ketchum,  46  Barb.  (N.  Y.)  43; 
Matter  of  Griswold,  13  Barb.  (N.  Y.)  412; 
Morgan  v.  Avery,  7  Barb.  (N.  Y.)  656;  Mc- 
Blane  v.  Speelman,  6  N.  Y.  Civ.  Proc.  401; 
Miller  v.  BrinkerhofT,  4  Den.  (N.  Y.)  118,  47 
Am.  Dec.  242. 

North  Carolina. —  Spillman  v.  Williams,  91 
N.  C.  483;  Skinner  v.  Moore,  19  N.  C.  138, 
30  Am.  Dec.  155. 

Pennsylvania. —  Billings  v.  Russell,  23  Pa. 
St.  189,  62  Am.  Dec.  330.  , 

Texas. —  Barelli  v.  Wagner,  5  Tex.  Civ.  . 
App.  445,  27  S.  W.  17. 

West  Virginia. — Miller  v.  White,  46  W.  Va. 
67,  33  S.  E.  332,  76  Am.  St.  Rep.  791;  Hall 
t:  Hall,  12  W.  Va.  1. 

United  States. —  Matthews  v.  Densmore, 
109  U.  S.  216,  3  S.  Ct.  126,  27  L.  ed.  912 
[reversing  43  Mich.  461,  5  N.  W.  669]  ;  Graff 
V.  Louis,  71  Fed.  591,  construing  Nebraska 
statute. 

A  jurisdictional  defect  in  an  affidavit  to 

procure  an  attacliment  is  not  waived  so  as  to 
preclude  a  collateral  attack,  by  the  failure  of 
defendant  to  take  an  objection  to  the  affi- 
davit on  that  oround.  JNIurray  r.  Hankin,  30 
TIuu  (N.  Y.)  :]7.  ?y  N.  Y.  Civ.  Proc.  342,  65 
How.  Pr.  (N.  Y.)  511. 

Want  of  affidavit. —  A  judgment  in  attach- 
ment may  bo  collaterally  attacked  on  the 
ground  that  no  affidavit  was  filed.  Tacoma 
Grocery  Co.  r.  Draliam,  8  Wash.  263.  36  Pac. 
31,  40  Am.  St.  Rep.  907.  But  see.  contra, 
Sloan  V.  Mitchell,  84  :Mo.  546. 
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to  confer  jurisdiction  may  be  made  at  any  stage  of  the  proceedings ;  but  if  the 
statute  requires  defendant  to  appear  and  plead  before  he  can  except  to  the  suffi- 
ciency of  the  affidavit  exceptions  taken  before  he  pleads  are  premature.^^  Ordi- 
narily objections  to  the  affidavit  for  irregularities  cannot  be  raised  for  the  first 
time  on  appeal.^ 

e.  Mode  of  Taking.  There  is  no  rule  of  general  application  respecting  the 
mode  of  objecting.  Thus  in  some  jurisdictions  objection  is  taken  by  plea  in 
abatement  in  others  by  a  motioh  to  quash,^^  or  to  dissolve  the  attachment,^'^ 
or  by  an  appeal ;  but  alleged  defects  will  not  be  considered  on  mandamus,^^ 
nor  can  the  sufficiency  of  the  facts  stated  be  tested  by  demurrer  to  a  petition 
containing  similar  statements."^^ 

10.  Aider  by  Pleadings.  An  affidavit  and  complaint  in  the  action  may  be 
read  together  for  the  purpose  of  determining  whether  or  not  the  right  to  an 
attachment  exists  ;  '^^  but  if  the  affidavit  must  be  sufficient  of  itself  it  cannot  be 


62.  Bruce  v.  Cook,  6  Gill  &  J.  (Md.)  345. 

Laches. —  A  judgment  rendered  in  an  at- 
tachment suit  founded  on  an  affidavit  not 
warranted  by  statute  may  be  set  aside  for  ir- 
regularity after  the  lapse  of  several  years. 
Alexander  v.  Haden,  2  Mo.  228. 

63.  Heard  v.  Lowry,  5  Ark.  522;  Delano 
t;.' Kennedy,  5  Ark.  457;  Hynson  v.  Taylor, 
3  Ark.  552. 

64.  McAbee  v.  Parker,  78  Ala.  573;  Roy 
t\  Union  Mercantile  Co.,  3  Wyo.  417,  26  Pac. 
996. 

In  Alabama,  on  appeal  from  proceedings 
commenced  by  attachment  before  a  justice  of 
the  peace,  objections  for  irregularities  can- 
not be  taken  for  the  first  time,  though  if  pre- 
sented to  the  justice  they  might  have  been 
fatal.  Horton  v.  Miller,  84  Ala.  537,  4  So. 
370;  Reynolds  v.  Simpkins,  67  Ala.  378;  Stag- 
gers V.  Washington,  56  i^la.  225;  Perry 
Hurt,  54  Ala.  285;  Paulhaus  f.  Leber,  54 
Ala.  91;  Clough  v.  Johnson,  9  Ala.  425. 

65.  John-ton  v.  Hannah,  66  Ala.  127; 
Wright  x>.  Snedecor,  46  Ala.  92 ;  Kirkman  v. 
Patton,  19  Ala.  32;  Burt  v.  Parish,  9  Ala. 
211;  Jones  v.  Pope,  6  Ala.  154;  Lowrj 
Stowe,  7  Port.  (Ala.)  483;  Worrall  v.  Hare, 
1  Colo.  91. 

Where  an  attachment  is  merely  auxiliary 

to  an  existent  suit,  if  it  is  attempted  to  set  it 
up  as  an  original  suit  it  can  be  defeated  by  a 
plea  in  abatement.  Hounshell  v.^  Phares,  1 
Ala.  580. 

Special  affidavit. —  Under  a  statute  provid- 
ing that  if  an  attachment  be  issued  to  re- 
cover damages  for  a  breach  of  contract,  when 
the  damages  are  not  certain  or  liquidated, 
affidavit  in  writing  of  the  special  facts  and 
circumstances  must  be  made  so  as  to  enable 
the  judge  to  determine  the  amount  for  which 
a  levy  must  be  made.  The  special  affidavit 
does  not  perform  the  office  of  any  part  of  the 
pleadings  and  is  not  to  be  construed  by  the 
strict  rules  applicable  to  pleadings.  Its  defi- 
niteness  and  sufficiency  rest  in  the  discretion 
of  the  judge  and  cannot  be  tested  by  plea  in 
abatement  or  be  a  subject  of  revision  on  ap- 
peal.   Bozeman  v.  Rose,  40  Ala.  212. 

Only  defects  specified  in  the  plea  will  be 
considered  except  perhaps  those  which  go  to 
the  jurisdiction.    Bell  v.  Allen,  76  Ala.  450. 

Necessity  of  craving  oyer. — A  plea  in  abate- 
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ment  need  not  crave  oyer  of  the  affidavit,  for 
the  reason  that  it  is  a  part  of  the  record. 
Eddy  V.  Brady,  16  111.  306;  Kincaid  v.  Fran- 
cis, Cooke  (Tenn.)  49. 

66.  Holloway  v.  Herryford,  9  Iowa  353; 
Hunt  V.  Collins,  4  Iowa  56;  Carothers  v. 
Click,  Morr.  (Iowa)  54;  Anderson  V.  John- 
son, 32  Gratt.  (Va.)  558. 

67.  Bank  of  Commerce  v.  Latham,  8  Wyo. 
316,  57  Pac.  184. 

68.  Want  of  affidavit. —  Where  judgment 
was  rendered  by  default  the  want  of  a  suffi- 
cient affidavit  can  be  taken  advantage  of  on 
appeal.  Adams  v.  Merritt,  10  111.  App.  275. 
If  there  is  enough  in  the  affidavit  to  give 
the  court  jurisdiction,  and  it  errs  in  granting 
an  attachment  the  remedy  is  by  appeal.  Allen 
V.  Meyer,  7  Daly  (N.  Y.)  229.  So  if  the 
affidavit  does  not  state  the  requisite  juris- 
dictional facts  the  determination  as  to  its 
sufficiency  will  not  be  such  a  matter  of  dis- 
cretion as  to  preclude  consideration  of  the 
question  on  appeal.  Steele  v.  Raphael,  13 
N.  Y.  Suppl.  664,  37  N.  Y.  St.  623. 

The  finding  of  the  clerk  upon  the  suffi- 
ciency of  the  proof  before  issuing  a  writ  of 
attachment  is  subject  to  review  on  appeal; 
but  if  the  evidence  adduced  before  him  was 
admissible,  and  called  for  the  exercise  of  his 
judgment  on  its  weight,  his  decision  ordi- 
narily will  not  be  disturbed.  Tanner,  etc., 
Engine  Co.  v.  Hall,  22  Fla.  391. 

Allegations  regarded  as  true. —  On  appeal 
from  an  order  denying  a  motion  to  vacate  an 
attachment  made  upon  the  original  papers 
the  statements  therein  will  be  regarded  as 
true.  Ross  v.  Wigg,  34  Hun  (N.  Y.)  192, 
6  N.  Y.  Civ.  Proc.  268  note. 

69.  Review  of  defects  on  mandamus. — The 
defects  in  an  affidavit  for  an  attachment  will 
not  be  reviewed  by  the  supreme  court  in  a 
mandamus  proceeding  to  require  the  allow- 
ance of  a  motion  to  set  aside  service  of  an 
attachment.  Nederlander  i;.  Jennison,  55 
Mich.  411,  21  N.  W.  912. 

70.  Odom  .V.  Shackleford,  44  Ala.  331; 
Holloway  v.  Herryford,  9  Iowa  353;  Hunt  V). 
Collins,  4  Iowa  56. 

71.  U.  S.  Capsule  Co.  v.  Isaacs,  23  Ind. 
App.  533,  55  N.  E.  832;  Wirt  v.  Dinan,  44 
Mo.  App.  583;  Hart  i).  Barnes,  24  Nebr.  782, 
40  N.  W.  322;   Edick  v.  Green,  38  Hun 
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aided  by  allegations  in  the  pleading,^'^  or  by  process  or  papers  in  proceedings  sub- 
sequently prepared  or  iiled.'*^  An  affidavit  to  the  effect  that  the  allegations  in 
the  petition,  which  is  defective,  are  true,  cannot  be  aided  by  a  subsequent 
amendment  to  the  petition  ;  and  where  the  affidavit  and  complaint  are  sepa- 
rate papers  the  complaint  cannot  be  aided  by  the  affidavit.*^^ 

11.  Amendments^ — a.  In  General  —  (i)  Rule  Stated.  As  a  general  rule  an 
affidavit  which  is  defective  in  matters  of  form  merely  may  be  amended ;  but 
defects  of  substance,  such  as  the  omission  of  jurisdictional  matters  or  defective 
statements  thereof,  are  incurable, '^^  except  where  the  right  to  amend  has  been 


( N.  Y. )  202 ;  Dunnenbaum  Vi.  Schram,  59  Tex. 
281;  La  Force  v.  Wear,  etc.,  Dry  Goods  Co., 
8  Tex.  Civ.  App.  572,  29  S.  W.  75 ;  Whitmore 
i;.  Wilson,  1  Tex.  Unrep.  Cas.  213. 

72.  Fisk  V.  French,  114  Cal.  400,  46  Pac. 
161. 

Reference  to  complaint. — If  plaintiff's  resi- 
dence is  not  distinctly  averred  in  the  afl&davit, 
or  in  the  complaint  in  the  action,  a  reference 
to  a  bond  recited  in  the  latter  which  states 
such  residence  will  not  supply  the  omission. 
Talcott  V.  American  Credit  Indemnity  Co.,  81 
Hun  (N.  Y.)  577,  30  N.  Y.  Suppl.  1118,  63 
N.  Y.  St.  256. 

An  unsworn  statement  of  claim  will  not  be 
considered  by  the  court  for  the  purpose  of 
supplying,  fatal  omissions  in  the  affidavit. 
Hallowell  v.  Tenney  Canning  Co.,  16  Pa. 
Super.  Ct. -60. 

Variance  between  affidavit  and  pleading. — 
If  the  statement  of  the  christian  name  of  c«ie 
partner  in  the  affidavit  is  dissimilar  from  the 
statement  in  the  petition,  there  is  such  a 
variance  as  cannot  be  aided  by  reference  to 
the  petition,  because  the  statements  being  con- 
tradictory it  cannot  be  ascertained  which  is 
correct.  Focke  v.  Hardeman,  67  Tex.  173,  2 
S.  W.  363. 

73.  Burgess  v.  Stitt,  12  How.  Pr.  (N.  Y.) 
401. 

74.  Avery  v.  Zander,  77  Tex.  207,  13  S.  W. 
971;  Marx  v.  Abramson,  53  Tex.  264. 

■  75.  Jordan  f.  Frank,  1  N.  D.  206,  46  N.  W. 
171. 

76.  Alabama. —  Sloan  v.  Hudson,  119  Ala. 
27,  24  So.  458 ;  Richards  v.  Bestor,  90  Ala.  352, 
8  So.  30;  Flexner  v.  Dickerson,  65  Ala.  129; 
Paulhaus  v.  Leber,  54  Ala.  91;  Sims  v.  Jacob- 
son,  51  Ala.  186;  Pear  soli  v.  Middlebrook,  2 
Stew.  &  P.  (Ala.)  406. 

Arkansas. —  Landfair  v.  Lowman,  50 -Ark. 
446,  9  S.  W.  188;  Sannoner  v.  Jacobson,  47 
Ark.  31,  14  S.  W.  458. 

Colorado. —  De  Stafford  Gartley,  15  Colo. 
32,  24  Pac.  580. 

Georgia. —  Brumby  v.  Rickoff,  94  Ga.  429, 
21  S.  E.  232. 

Illinois. —  Roberts  v.  Dunn,  71  111.  46. 

Kansas. —  Moline  Plow  Co.  v.  Updvke,  48 
Kan.  410,  29  Pac.  575 ;  Burton  v.  Robinson, 
5  Kan.  287. 

M issouri. —  Owens  v.  Johns,  59  Mo.  89. 

Montana. —  Muth  v.  Erwin,  14  Mont.  227, 
36  Pac.  43. 

New  Jersey. —  Corbit  ti.  Corbit,  50  N.  J.  L. 
363.  13  Atl.  178. 

New  Yor/r.— Buhl  v.  Ball,  41  Hun  (N.  Y.) 
61;  Richter  r.  Wise;,  3  Hun  (N.  Y.)  398,  6 


Thomps.  &  C.  (N.  Y.)  70;  Furman  v.  Walter, 
13  How.  Pr.  (N.  Y.)  348. 

North  Carolina. —  Palmer  v.  Bosher,  71 
N.  C.  291;  Clark  v.  Clark,  64  N.  C.  150. 

Tennessee. —  Lillard  v.  Carter,  7  Heisk. 
(Tenn.)  604. 

Washington. —  Nesqually  Mill  Co.  v.  Tay- 
lor, 1  Wash.  Terr.  1. 

West  Virginia. —  Goodman   v.   Henry,  42 
W.  Va.  526,  26  S.  E.  528,  35  L.  R.  A.  847  •  * 
Bohn  V.  Zeigler,  44  W.  Va.  402,  29  S.  E.  983. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  323. 

Amendments  to  affidavits^  generally,  see  Af- 
fidavits, 2  Cyc.  33. 

Application  at  chambers. —  The  application 
to  amend  may  be  made  at  chambers.  Quin- 
]yn  V.  Danford,  28  Kan.  507;  Wells  v.  Dan- 
ford,  28  Kan.  487. 

On  appeal. —  An  insufficient  affidavit  made 
before  a  justice  of  the  peace  may  be  amended 
in  the  circuit  court.  Hackney  v.  Williams, 
3  Mo.  455. 

Who  may  make  supplemental  affidavit. — 

While  a  supplemental  affidavit  for  an  order 
of  attachment  should  be  filed  by  the  party 
who  makes  the  original  affidavit  such  affi- 
davit may  be  made  by  a  third  party  who  is 
a  credible  person.  Lewis  v.  Bragg,  47  W.  Va. 
707,  35  S.  E.  943. 

77.  Alabama. — -Sloan  v.  Hudson,  119  Ala. 
27,  24  So.  458 ;  Knowles  v.  Steed,  79  Ala.  427 ; 
Flexner  v.  Dickerson,  65  Ala.  129 ;  Shield  v. 
Dothard,  59  Ala.  595 ;  Sims  v.  Jacobson.  51 
Ala.  186;  Hall  v.  Brazleton,  46  Ala.  359; 
Hall  V.  Brazleton,  40  Ala.  406;  Saunders  v. 
Cavett,  38  Ala.  51;  Johnson  v.  Hale,  3  Stew. 
&  P.  (Ala.)  331. 

Colorado. —  Skinner  v.  Beshoar,  2  Colo.  383. 

Georgia. —  Moore  v.  Neill,  86  Ga.  186,  12 
S.  E.  222. 

Illinois. —  Clark  v.  Roberts,  1  111.  285. 

Maryland. —  Blair  v.  Winston,  84  Md.  356. 
35  Atl.  1101;  Halley  v.  Jackson,  48  Md.  254. 

Michigan. —  Freer  v.  White,  91  Mich.  74,  51 
N.  W.  807. 

Mississippi. —  Cantrell    v.    Letwinger,  44 
Miss.  437. 

Missouri. —  Owelis  r.  Johns,  59  Mo.  89. 

NeiD  Jersey. —  Corbit  r.  Corbit,  50  N.  J.  L. 
363,  13  Atl.  178. 

New  YorA-.— Buhl  r.  Ball,  41  Hun  (N.  Y.) 
61:  Richtor  r.  Wise,  3  Hun  (N.  Y.)  398.  6 
Tliomps.  &  C.  (N.  Y.)  70:  Furman  r.  Walter. 
1 3  How.  Pr.  ( N.  Y. )  348. 

North  Carolina. —  Palmer  r.  Bosher.  71 
N.  C.  291. 

PcHiisylrania. —  See  IMillor  r.  Smith.  2 
Pearson   (Pa.)   265.  34  Leg.  Int.   (Pa.)  68 
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extended  bj  statute  to  matters  of  substance,''^  or  where  it  has  been  held  that  statu- 
tory provisions  j)ermitting  amendments  generally  in  furtherance  of  justice  extend 
the  right  in  this  respect."^^  In  attachment  proceedings  the  federal  court:S  may 
grant  amendments  in  cases  where  the  state  practice  does  not  allow  them  and  the 
decisions  of  the  state  courts  respecting  amendments  are  not  binding  on  them  when 
sitting  in  the  same  jurisdiction.^*^ 

(ii)  Applications  of  Rule— {k)  Formal  Requisites.  In  accordance  with 
these  general  rules  it  has  been  decided  that  the  omission  of  the  venue  may  be  supr 
plied,^^  or  a  defect  in  the  title  of  the  cause  remedied,^^  and  the  names  of  omitted 
parties  plaintiff,^^  or  of  the  individual  members  of  a  copartnership  which  institutes 
proceedings  in  its  firm-name^  inserted.  Likewise  where  no  question  of  identity 
arises  the  improper  description  of  a  defendant  may  be  rectified  by  substituting  his 
true  name ;  and  while  it  has  been  held  that  a  new  defendant  may  be  added 
it  has  also  been  held  that  one  of  several  defendants  cannot  be  stricken  out.^^ 
Errors  in  the  date  may  be  corrected  or  an  affidavit  newly  dated  substituted  for 
one  erroneously  post-dated,^^  and  the  omission  of  affiant  to  affix  his  signature^  or 


Idisapproving  Ferris  v.  Carlton,  8  Phila. 
(Pa.)  549]. 

South  Carolina. — Addison  v.  Sujette,  (S.  C. 
1897)  27  S.  E.  631. 

Tennessee.-r-Jjilla.rd  v.  Carter,  7  Heisk. 
( Tenn. )  604 ;  McReynolds  v.  Neal,  8  Humphr. 
(Tenn.)  12. 

.  Texas. —  Marx  v.  Abramson,  53  Tex.  264. 

West  Virginia. — Bohn  v.  Zeigler,  44  W.  Va. 
402,  29  S.  E.  983. 

Wisconsin. —  Slaughter  if.  Bevans,  1  Finn. 
(Wis.)  348. 

Wyoming. —  Blyth,  etc.,  Co.  v.  Swensen,  7 
Wyo.  303,  51  Pac.  873. 

See  5  Cent.  Dig.  tit.  *' Attachment,"  §  323. 

In  California  under  Cal.  Code  Civ.  Proe. 
§  558,  providing  that  a  writ  of  attachment 
improperly  or  irregularly  issued  must  be  dis- 
charged, on  motion  of  defendant,  the  affidavit 
on  which  such  writ  was  issued  is  not  amend- 
able. Winters  v.  Pearson,  72  Cal.  553,  14 
Pac.  304. 

If  the  affidavit  is  required  to  be  sufficient 
in  itself  and  to  authorize  on  its  face  the  is- 
sue of  an  attachment  it  cannot  be  amended 
nor  can  defective  statements  therein  be  cured 
by  additional  proofs  or  affidavits.  Marx  v. 
Abramson,  53  Tex-.  264;  U.  S.  Baking  Co.  v. 
Bachman,  38  W.  Va.  84,  18  S.  E.  382. 

78.  Richards  v.  Bestor,  90  Ala.  352,  8  So. 
30;  Robinson  v.  Holt,  85  Ala.  596,  5  So.  350; 
Bailey  v.  Valley  Nat.  Bank,  127  111.  332,  19 
N.  E.  695;  Campbell  v.  Whetstone,  4  111.  361; 
Langworthy  v.  Waters,  11  Iowa  432;  Bunn 
V.  Pritchard,  6  Iowa  56;  Graves  v.  Cole,  1 
Greene  (Iowa)  405, 

If  the  right  is  confined  to  actions  instituted 
after  the  passage  of  the  act  affidavits  made 
in  actions  commenced  prior  to  the  enactment 
cannot  be  amended  in  this  respect.  Robin- 
son V.  Holt,  85  Ala.  596,  5  So.  350.  See  also 
Rosenthal  v.  Wehe,  58  Wis.  621,  17  N.  W. 
318,  holding  ,  that  the  Wisconsin  statute  ap- 
plied to  actions  pending  at  the  time  of  its 
enactment. 

79.  Ladenburg  v'.  Commercial  Bank,  87 
Hun  (N.  Y.)  269,  33  N.  Y.  Suppl.  821,  67 
N.  Y.  St.  466;  Furman  v.  Walter,  13  How.  Fr. 
(N.  Y.)  348;  Penniman  v.  Daniel,  93  N.  C. 
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332.  But  see  Freer  v.  White,  91  Mich.  74, 
51  N.  W.  807. 

80.  Erstein  v.  Rothschild,  22  Fed.  61. 

81.  Avery  v.  Good,  114  Mo.  290,  21  S.  W. 
815;  Rudolf  V.  McDonald,  6  Nebr.  163. 

82.  S.  C.  Herbst  Importing  Co.  v.  Hogan, 
16  Mont.  384,  41  Pac.  135. 

83.  Shaw  V.  Brown,  42  Miss.  309. 

A  new  plaintiff  cannot  be  introduced  into 
the  cause  in  the  stead  of  the  one  who  origin- 
ally instituted  the  action  and  proceedings. 
Fargo  V.  Cutshaw,  12  Ind.  App.  392,  39  N.  E. 
532. 

84.  Sims  V.  Jacobson,  51  Ala.  186;  Emer- 
son V.  Detroit  Steel,  etc.,  Co.,  100  Mich.  127, 
58  N.  W.  659  [explaining  Freer  v.  White,  91 
Mich.  74,  51  N.  W.  807] ;  Barber  v.  Smith,  41 
Mich.  138,  1  N.  W.  992. 

Substitution  of  corporation  for  firm. — Pro- 
ceedings commenced  by  plaintiffs  as  copart- 
ners cannot  be  amended  by  substituting  a 
corporation  as  plaintiff,  although  the  new 
plaintiff  be  composed  exclusively  of  the  orig- 
inal plaintiffs.  Fargo  v.  Cutshaw,  12  Ind. 
App.  392,  39  N.  E.  532. 

85.  Ex  p.  Nicrosi,  103  Ala.  104,  15  So.  507; 
Hall  V.  Thorburn,  61  N.  C.  158;  Swezey  V. 
Brown,  10  Wkly.  Notes  Cas.  (Pa.)  207.  See 
also  Sims  v.  Jacobson,  51  Ala.  186. 

86.  McKissack  v.  Witz,  120  Ala.  412,  25 
So.  21. 

A  bill  for  an  attachment,  defective  in  omit- 
ting a  necessary  party,  may  be  amended  to 
cure  the  defect.  Alston  v.  Sharp,  2  Lea 
(Tenn.)  515. 

87.  Blair  v.  Winston,  84  Md.  356,  35  Atl. 
1101;  Halley  v.  Jackson,  48  Md.  254. 

88.  Anderson  v.  Kanawha  Coal  Co.,  12 
W.  Va.  526. 

89.  Drew  v.  Dequindre,  2  Dougl.  (Mich.) 
93. 

90.  Savage  v.  Atkins,  124  Ala.  378,  27  So. 
514;  Watts  v.  Womack,  44  Ala.  605;  Stout 

Folger,  34  Iowa  71,  11  Am.  Rep.  138;  West 
Tennessee  Agricultural,  etc.,  Assoc.  V.  Madi- 
son, 9  Lea  (Tenn.)  407;  Watt  v.  Carnes,  4 
Heisk.  (Tenn.)  532;  Scott  v.  White,  Thomps. 
Cas,  (Tenn.)  38.  See  also  Ruthe  v.  Green 
Bay,  etc.,  R,  Co.,  37  Wis.  344.   Contra,  Cohen 
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a  defective  verification^^  may  be  amended.  If  the  contents  of  the  affidavit  be 
duly  sworn  to,  but  the  officer  who  administered  the  oath  neglects  to  add  his 
certificate  or  signature  he  may  be  permitted  to  do  so  nunc  pro  tunc  ;  and  an 
insufficient  or  defective  authentication  of  the  certificate  of  an  officer  acting  with- 
out the  jurisdiction  may  be  likewise  amended,^^  as  may  an  affidavit  improperly 
sworn  to  before  the  attorney  of  record  ;  but  an  affidavit  taken  before  a  person 
having  no  authority  to  administer  the  oath  is  an  absolute  nullity  and  cannot  be 
validated.^^ 

(b)  Capacity  of  Plaintiff.  A  receiver  may  amend  by  adding  an  allegation 
respecting  his  authority  to  sue,^^  and  a  corporation  may  aver  its  corporate  charac- 
ter which  it  failed  to  do  originally .^^ 

(c)  Capacity  of  Affiant.  An  affidavit  by  an  agent  or  attorney  which  fails  to 
disclose  his  relation  to  plaintiff  may  be  so  amended  as  to  show  that  fact.^^ 

(d)  Cause  or  Nature  of  Action.  There  are  a  number  of  decisions  which 
accord  the  right  to  amend  by  supplying  omitted  statements  as  to  the  cause  of 
action  or  the  nature  of  the  claim/^^  but  it  seems  that  amendment  by  way  of  sub- 
stitution of  one  cause  of  action  for  another  is  not  permissible.^ 

(e)  Claim  or  Indebtedness  —  (1)  Existence  —  Right  of  Recovery.  An 
affidavit  defective  because  not  alleging  an  existing  debt  or  demand  due  to  plain- 
tiff which  he  is  entitled  to  recover  is  not  the  subject  of  amendment ;  ^  but  an 


V.  Maneo,  28  Ga.  27;  Sedalia  Third  Nat. 
Bank  v.  GartoH,  40  Mo.  App.  113. 

91.  Lowenstein  v.  Monroe,  52  Iowa  231,  3 
N.  W.  51 ;  Shaffer  v,  Sundwall,  33  Iowa  579. 

92.  Alabama. —  Hyde  v.  Adams,  80  Ala. 
111. 

Arkansas. —  Fortenheim  v.  Claflin,  47  Ark. 
49,  14  S.  W.  462. 

Colorado. —  Skinner  v.  Beshoar,  2  Colo. 
383. 

Iowa. —  Stout  V.  Folger,  34  Iowa  71,  11  Am. 
Kep.  138. 

Louisiana. —  State  v.  Downing,  48  La.  Ann. 
1420,  20  So.  907. 

Maryland. —  Farrow  v.  Hayes,  51  Md.  498. 

Mississippi. —  Boisseau  v.  Kahn,  62  Miss. 
757. 

■  Pennsylvania. —  Simon  v.  Johnson,  7  Kulp 
(Pa.)  166;  Hart  v.  Jones,  6  Kulp  (Pa.)  326. 

Contra,  Birdsong  v.  McLaren,  8  Ga.  521; 
Sedalia  Third  Nat.  .Bank  v.  Garton,  40  Mo. 
App.  113. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  328. 

Administration  of  oath  not  apparent. —  A 
certificate  of  the  clerk,  intended  as  an  affi- 
davit, which  does  not  state  that  plaintiff  was 
sworn  and  contains  no  jurat,  cannot  be  cured 
by  a  subsequent  order  in  which  it  appears 
that  the  clerk,  having  been^sworn,  states  that 
plaintiff  did  in  fact  make  oath  to  the  mat- 
ters stated  in  the  certificate.  Cosner  v. 
Smith,  30  W.  Va.  788,  15  S.  E.  977. 

The  affidavit  cannot  be  amended  as  against 
subsequent  attachment  creditors,  altliough  it 
Avill  not  vitiate  the  proceedings  as  between 
the  debtor  and  creditor.  Garriott  V.  Tiller, 
13  Ky.  L.  Rep.  96. 

A  jurat  post-dated  by  mistake  may  be  cor- 
rected. Arkansas  City  Lumber  Co.  'u.  Scott, 
5  Kan.  App.  636,  47  Pac.  545. 

An  indorsement  of  satisfaction  could  not 
be  made  nunc  pro  tunc  under  the  territorial 
laws.  Slaughter  v.  Bevans,  1  Pinn.  (Wis.) 
•348. 


93.  Lawton  v.  Kiel,  51  Barb.  (N.  Y.)  30, 
34  How.  Pr.  (N.  Y.)  465. 

94.  Yoakam  v.  Howser,  37  Kan.  130,  14 
Pac.  438;  Swearingen  v.  Howser,  37  Kan.  126, 
14  Pac.  436;  Dobry  v.  Western  Mfg.  Co.,  57 
Nebr.  228,  77  N.  W.  656;  Horkey  v.  Kendall, 
53  Nebr.  522,  73  N.  W.  953,  68  Am.  St.  Rep. 
623. 

95.  Greenvault  v.  Farmers',  etc..  Bank,  2 
Dougl.  (Mich.)  498. 

96.  Muth  V.  Erwin,  14  Mont.  227,  36  Pac. 
43. 

97.  Rosenberg  v.  Claflin  Co.,  95  Ala.  249, 
10  So.  521. 

98.  Tracy  v.  Gunn,  29  Kan.  508;  Cassidy 
V.  Fleak,  20  Kan.  54;  Kirksville  Sav.  Bank 
V.  Spangler,  59  Mo.  App.  172. 

Affiant  described  as  plaintiff. — A  clerical 
error  in  naming  plaintiff  as  affiant  in  the 
body  of  the  affidavit,  which  was  signed  by  his 
attorney,  may  be  amended.  Dunn  v.  Drum- 
mond,  4  Okla.  461,  51  Pac.  656. 

99.  Illinois. —  Bailey  v.  Valley  Nat.  Bank, 
127  111.  332,  19  N.  E.  695. 

Montana. —  S.  C.  Herbst  Importing  Co.  r. 
Hogan,  16  Mont.  384,  41  Pac.  135. 

Neio  York. —  Ladenburg  v.  Commercial 
Bank,  87  Hun  (N.  Y.)  269,  33  N.  Y.  Suppl. 
821,  67  N.  Y.  St.  406. 

North  Carolina. — Cook  v.  New  York  Corun- 
dum Co.,  114  N.  C.  617,  19  S.  E.  664. 

West  Virginia. —  Chapman  i\  Pittsburg, 
etc.,  R.  Co.,  26  W.  Va.  299. 

'Contra,  Staggers  v.  Washington.  56  Ala. 
225;  Zerega  r.  Benoist,  7  Rob.  (N.  Y.)  199, 
33  How.  Pr.  (N.  Y.)  129. 

1.  Boai-man  r.  Patterson,  1  Gill  (:Md.) 
372;  Jaffray  v.  Wolf,  1  Okla.  312.  33  Pac. 
945;  Sago  r.  Rudderow,  1  Pa.  Co.  Ct.  373. 

2.  ]Montzer  v.  Ellison,  7  Colo.  App.  315, 
43  Pac.  464 ;  Tanner,  etc.,  Engine  Co.  v.  Hall, 
22  Fin.  391. 

Ownership  of  claims. —  If  plaintiff  at  the 
date  of  the  issue  of  the  attachment  does  not 
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affidavit  ambiguous  because  stating  a  present  or  a  future  indebtedness  may  be 
amended  by  striking  out  the  allegation  respecting  the  maturity  of  the  debt  in  the 
future ;  ^  and  such  appropriate  amendments  may  be  made  to  an  affidavit  based  on 
a  debt  actually  due  as  vrill  authorize  an  attachment  to  secure  a  debt  not  yet 
matured  ^  or  show  that  the  debt  is  due  in  part  only  ^  or  that  the  indebtedness  has 
become  absolute  pending  the  action.^ 

(2)  Amount  of  Claim.  When  inadvertently  omitted  the  amount  of  the 
indebtedness  claimed  may  be  shovrn  by  a  subsequent  amendment  or  new  affidavit,^ 
or  tlie  affidavit  may  be  amended  where  the  allegations  relative  thereto  are  uncer- 
tain and  indefinite  or  contain  erroneous  statements  made  through  mistake  or 
inadvertence.^ 

(f)  Grounds  —  (1)  In  General.  An  affidavit  which  fails  to  assign  any  statu- 
tory cause  for  an  attachment  cannot  be  amended  in  that  respect,^  but  an  amend- 
ment which  merely  makes  the  cause  of  action  alleged  in  the  petition  more 
specific/^  or  the  filing  of  a  supplemental  affidavit  as  to  additional  facts  which 
were  not  known  at  the  time  of  filing  the  original  affidavit/^  is  permissible  to 
show  the  ground  of  attachment.  An  affidavit  which  is  uncertain  and  ambiguous 
because  stating  separate  grounds  in  the  disjunctive  is  amendable.^^ 

(2)  Addition  of  New  Grounds.  The  preponderance  of  authority  seems  to 
hold  that  a  new  ground  for  attachment  may  be  substituted  or  added  by  way  of 
amendment.^^    Even  where  otherwise  permissible,  however,  it  has  been  held  that 


own  the  claim,  he  cannot  afterward,  by  pur- 
chasing such  claim,  assert  it  by  amendment 
or  otherwise,  against  the  property  seized. 
John  V.  Farwell  Co.  v.  Wright,  38  Nebr.  445, 
56  N.  W:  984.  Where  an  action  is  brought 
by  the  equitable  owner  of  the  chose  in  action 
sued  on,  and  the  declaration  is  amended  by 
making  the  legal  owner  plaintiff,  the  affidavit 
stating  the  indebtedness  to  be  to  the  equitable 
owner  need  not  be  changed.  Tully  v.  Herrin, 
44  Miss.  626. 

3.  Tommey  v.  Gamble,  66  Ala.  469.  - 

4.  Wadsworth  v.  Cheeney,  13  Iowa  576; 
Baker  Wire  Co.  v.  Kingman,  44  Kan.  270, 
24  Pac.  476. 

5.  Dalsheimer  v.  McDaniel,  69  Miss.  339, 
12  So.  338. 

6.  Pride  i/.  Wormwood,  27  Iowa  257. 

7.  Bailey  v.  Valley  Nat.  Bank,  127  111.  332, 
19  N.  E.  695;  Burnett  i/.  McCluey,  92  Mo. 
230,  4  S.  W.  694  [overruling  Burnett  v.  Mc- 
Cluey,  78  Mo.  676;  Bray  v.  McClury,  55  Mo. 
128]. 

8.  Alabama. —  Dittman  Boot,  etc.,  Co.  v. 
Mixon,  120  Ala.  206,  24  So.  847. 

Colorado. —  Leppel  v.  Beck,  2  Colo.  App. 
390,  31  Pac.  185. 

Montana. —  Newell  v.  Whitwell,  16  Mont. 
243,  40  Pac.  866. 

New  York. —  Sulzbacher  v.  Cawthra,  14 
Misc.  (N.  Y.)  545,  36  N.  Y.  Suppl.  8,  70 
N.  Y.  St.  766. 

Pennsylvania. —  Long  v.  Goodwin,  5  Pa. 
Dist.  335,  26  Pittsb.  Leg.  J.  N.  S.  (Pa.)  449. 

Wisconsin. —  Maguire  v.  Bolen,  94  Wis.  48, 
68  N.  W.  408. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  333. 

Indebtedness  arising  during  pendency  of 
action. —  The  attachment  law  of  Wisconsin 
permits  amendments  only  to  state  facts  exist- 
ing at  the  time  of  making  the  affidavit  and 
does  not  permit  an  omnibus  affidavit  to  cover 
any  indebtedness  that  may  come  into  exist- 
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ence  between  the  parties  during  the  pendency 
of  the  litigation.  Oconto  Co.  v.  Esson,  (Wis. 
1901)  87  N.  W.  855. 

9.  Mentzer  v.  Ellison,  7  Colo.  App.  315, 
43  Pac.  464.  But  see  Bailey  v.  Valley  Nat. 
Bank,  127  111.  332,  19  N.  E.  695. 

10.  Gourley  v.  Carmody,  23  Iowa  212. 

11.  Sommers  v.  Allen,  44  W.  Va.  120,  28 
S.  E.  787;  Goodman  v.  Henry,  42  W.  Va. 
526,  26  S.  E.  528,  35  L.  K.  A.  847. 

Necessity  of  stating  time  of  knowledge. — 
The  supplemental  affidavit  need  not  expressly 
state  that  the  additional  facts  came  to  af- 
fiant's knowledge  since  the  first  affidavit. 
Miller  v.  Zeigler,  44  W.  Va.  484,  29  S.  E. 
981,  67  Am.  St.  Rep.  777. 

12.  Bishop  V.  Fennerty,  46  Miss.  570; 
Salmon  v.  Mills,  49  Fed.  333,  4  U.  S.  App. 
101,  1  C.  C.  A.  278 (construing  Arkansas  stat- 
ute). 

13.  Illinois. —  Bryant  v.  Simoneau,  51  111. 
324. 

loioa. —  Emerson  v.  Converse,  106  Iowa 
330,  76  N.  W.  705;  Citizens'  Nat.  Bank  v. 
Converse,  105  Iowa  669,  75  N.  W.  506. 

Kentucky. —  Allen  v.  Brown,  4  Mete.  (Ky. ) 
342  [overruling  Pool  v.  Webster,  3  Mete. 
(Ky.)  278]. 

Neto  York. —  Thames,  etc..  Mar.  Ins.  Co.  v. 
Dimick,  22  N.  Y.  Suppl.  1096,  51  N.  Y.  St. 
41. 

Oklahoma.—  Jaffray  v.  Wolf,  4  Okla.  303, 
47  Pac.  496. 

West  Virginia. — ^Miller  v.  White,  46  W.  Va. 
67,  33  S.  E.  332,  76  Am.  St.  Rep.  791. 

United  States. —  Fitzpatrick  v.  Flannagan, 
106  U.  S.  648,  1  S.  Ct.  369,  27  L.  ed.  211 
(construing  Mississippi  statute)  ;  Spreen  v. 
Delsignore,  94  Fed.  71  (construing  Kentucky 
statute ) . 

Contra,  Brookmire  v.  Rosa,  34  Nebr.  227, 
51  N.  W.  840.  And  see  Sherrill  v.  Bench,  37 
Ark.  560. 
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an  amendment  of  this  character  which  may  be  prejudicial  to  defendant  or  to 
others  will  not  be  permitted. 

(3)  Fraudulent  Disposition  or  Removal  of  Property.  An  affidavit 
charging  a  belief  that  defendant  is  about  to  remove  his  property  may  be  amended 
by  further  charging  a  fraudulent  intent,^^  or  by  supplying  clerical  omissions  to 
state  a  fraudulent  intention  to  dispose  of  the  property  and  that  the  property 
belonged  to  the  debtor ;  and  an  affidavit  in  the  language  of  the  statute  alleging 
fraudulent  intent  in  disposing  of  property  may  be  amended  by  setting  forth  the 
facts  relied  on.^'^  An  amended  petition  must  show  the  present  existence  of  this 
ground  for  attachment.^^ 

(4)  Removal  From  Jurisdiction.  An  affidavit  which  does  not  substantially 
comply  with  the  statutory  provisions  respecting  the  removal  of  defendant  from 
the  state  or  other  prescribed  place  is  defective  in  substance  and  cannot  be 
amended/^  although  an  allegation  that  the  debtor  is  about  to  remove  from  the 
state  may  be  amended  by  stating  in  addition,  or  other  political  division  within 
the  state.^o 

(5)  Kon-Residence.  While  it  has  been  held  that  an  affidavit  which  insuffi- 
ciently states  the  non-residence  of  defendant  cannot  be  amended,^^  amendments 
have  been  permitted  to  an  affidavit  alleging  non-residence  on  information  and 
belief  and  it  seems  that  insufficiency  in  this  respect  may  be  cured  by  an  affidavit 
read  on  behalf  of  defendant  on  a  motion  to  vacate  the  attachment ;  and  where 
plaintiff  is  required  to  ascertain  the  place  of  defendant's  residence  if  possible  an 
amendment  stating  the  place  of  residence  may  be  properly  made.^* 

(o)  Negation  of  Imjprojper  Motive.  Failure  to  state  that  the  attachment  is 
not  sued-  out  for  the  purpose  of  vexing  or  harassing  defendant  is  a  substantial 
defect  which  cannot  be  supplied  by  amendment 

(h)  Justice  of  Claim.    When  such  an  averment  is  required  the  omission 


When  not  deemed  amended  on  appeal. — 

An  affidavit  will  not  be  considered  on  appeal 
as  amended  to  conform  to  proof  of  a  new 
ground  of  attachment  not  existing  at  the 
time  the  original  attachment  was  sued  out, 
where  there  was  no  offer  to  amend  at  the 
trial  and  the  affidavit  was  not  treated  as 
amended.  Blass  v.  Lee,  55  Ark.  329,  18  S.  W. 
186. 

14.  Amendment  at  trial. —  Refusal  to  per- 
mit an  amendment  by  alleging  an  additional 
ground  of  attachment,  to  stand  as  a  pleading, 
where  not  filed  until  after  the  jury  was  im- 
paneled, is  not  an  abuse  of  sound  discretion. 
Emerson  v.  Converse,  106  Iowa  330,  76  N.  W. 
705. 

Necessity  of  new  bond. —  A  motion  to  file 
an  additional  affidavit  in  attachment,  setting 
up  grounds  other  than  those  contained  in  the 
original  affidavit,  is  properly  refused  in  de- 
fault of  an  offer  to  file  'a  new  bond  condi- 
tioned for  prosecuting  with  effect  the  addi- 
tional causes  set  forth.  Page  v.  Dillon,  61 
111.  App.  282. 

Insufficiency  of  original  affidavit.— Where 
the  attached  property  was  purchased  by 
plaintiff  on  a  sale  under  an  attachment  pro- 
cured on  grounds  which  had  no  existence  in 
fact,  it  was  held  proper  to  refuse  to  allow 
him  to  set  up  as  an  additional  ground  that 
defendant  then  had  no  property  subject  to 
execution.  Carter  v.  James,  15  Ky.  L.  Rep. 
127. 

15.  Musgrove  v.  Mott,  90  Mo.  107  2  S.  W. 
214. 


16.  Stewart  v.  Cabanne,  16  Mo.  App.  517. 

17.  Josephi  v.  Mady  Clothing  Co.,  13  Mont. 
19f,  33  Pac.  1. 

18.  Bundy  v.  McKee,  29  Iowa  253;  Wads- 
worth  V.  Cheeny,  10  Iowa  257. 

19.  Brown  v.  McCluskey,  26  Ga.  577 ;  Lil- 
lard  V.  Carter,  7  Heisk.  ( Tenn. )  604. 

20.  Brumbv  v.  Rickoff,  94  Ga.  429,  21 
S.  E.  232. 

21.  Freer  v.  White,  91  Mich.  74,  51  K  W. 
807. 

In  Pennsylvania  an  affidavit  for  the  issue 
of  a  foreign  attachment  is  analogous  to  an 
affidavit  to  hold  to  bail  and  cannot  be  aided 
by  a  supplemental  or  amended  affidavit.  Ja- 
cobs V.  Tichenor,  27  Wkly.  Notes  Cas.  (Pa.) 
35;  Mvlert  v.  White,  1  Wkly.  Notes  Cas. 
(Pa.)  626. 

Continuing  non-residence. — An  attachment 
issued  at  the  commencement  of  an  action  is 
not  sustained  by  an  amended  petition  filed 
some  time  afterward,  and  only  showing  de- 
fendant to  be  a  non-resident  at  the  time 
of  the  filing.  Crouch  c.  Crouch,  9  Iowa 
269. 

22.  Booth  r.  Rees,  26  111.  45 :  Clarke  Bank- 
ing Co.  V.  Wright,  37  Nebr.  382,  55  N.  W. 
1060. 

23.  Herman  i\  Bailey,  20  Misc.  (N.  Y.) 
94,  45  N.  Y.  Suppl.  88. 

24.  Hogue  r.  Corbit,  156  111.  540,  41  N.  E. 
219,  47  Am.  St.  Rop.  232. 

25.  Hall  /-.  Brazleton,  46  Ala.  359 :  .  Hall 
V.  Brazleton,  40  Ala.  406;  Saunders  r.  Ca- 
vett,  38  Ala.  51. 
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or  the  insufficiency  of  an  averment  that  the  claim  is  just  may  be  supplied  or 

remedied.^^ 

(i)  Danger  of  Loss  of  Debt.  A  failure  to  aver  that  plaintiff  is  in  danger  of 
losing  his  claim  unless  an  attachment  issue,  or  an  allegation  faulty  in  that  respect 
is  amendable.^"^ 

{j)'  Possession  of  Attachahle  Goods.  A  clerical  error  in  stating  the  posses- 
sion by  the  debtor  of  goods  exempt  from  execution  is  amendable.^^ 

b.  Time  of  Application.  In  some  states  the  application  to  amend  may  be 
made  after  a  motion  to  dissolve  or  quash  the  attachment,^^  and  before  the  affidavit 
is  adjudged  defective,^  but  an  amendment  will  not  be  permitted  after  a  plea  in 
abatement  is  sustained.^^  Where  on  motion  to  dissolve  an  attachment  for  insuf- 
ficiency of  the  affidavit  the  court  is  required  to  give  plaintiff  an  opportunity  to 
remedy  the  defects,  it  may  order  the  dissolution  of  the  attachment  unless  a  proper 
affidavit  is  tiled  within  a  designated  time,^'^  which  should  be  reasonable.^^ 

e.  Necessity  of  New  Verification.  Where  an  affidavit  or  petition  is  amended 
in  a  material  respect  it  should  be  sworn  to  anew  or  new  affidavits  should  be 
filed,^^  but  if  the  amendment  is  no  more  than  a  new  statement  of  the  same  cause 
of  action  the  petition  need  not  be  resworn  to.^^ 

d.  EflTeet  of  Amendment.  The  general  rule  deducible  from  the  authorities  is 
that  as  between  the  creditor  and  the  debtor  the  amendment  of  the  affidavit  will 
not  affect  the  lien  obtained  under  the  affidavit  originally  made  and  filed  ;  ^'^  but  as 
to  subsequent  attaching  creditors  or  lienors,  if  the  amendment  is  one  of  substance 
or  prejudice  will  result,  liens  obtained  by  them  intermediate  the  original  levy 
and  the  amendment  will  be  entitled  to  priority although  where  the  efiect  is  not 
jurisdictional  it  has  been  held  that  the  amendment  will  relate  back  even  as  to 


26.  Moore  v.  Harrod,  101  Ky.  248,  19  Ky. 
L.  Rep.  406,  40  S.  W.  675;  Bailey  v.  Beadles, 
7  Bush  (Ky.)  383;  Allen  v.  Brown,  4  Mete. 
(Ky.)  342  [overruling  Pool  v.  Webster,  3 
Mete.  (Ky.)  278];  Burnett  v.  McCluey,  92 
Mo.  230,  4  S.  W.  694  [overruling  Burnett  v. 
McCluev,  78  Mo.  676;  Bray  v.  McClury,  55 
Mo.  128]'. 

In  West  Virginia  the  omission  from  the 
clause  of  the  words  "  justly  "  or  "  justly  en- 
titled to  recover "  is  fatal  and  cannot  be 
cured  by  amendment.  Sommers  v.  Allen,  44 
W.  Va.  120,  28  S.  E.  787. 

27.  Norton  v.  Flake,  36  Mo.  App.  698. 

28.  Bunn  v.  Pritchard,  6  Iowa  56. 

29.  Beeeher  v.  James,  3  111.  462;  Moline, 
etc.,  Co.  V.  Curtis,  38  Nebr.  520,  57  N.  W. 
161 ;  Clarke  Banking  Co.  v.  Wright,  37  Nebr. 
382,  55  N.  W.  1060;  Struthers  v.  McDowell, 
5  Nebr.  491.  Contra,  Kelly  v.  Bently,  9  La. 
Ann.  586. 

When  a  plea  in  abatement  alleging  formal 
defects  is  filed  an  amendment  may  be  per- 
mitted before  consideration  of  the  plea.  Simp- 
son V.  East,  124  Ala.  293,  27  So.  436. 

30.  Under  Mo.  Eev.  Stat.  §  445,  providing 
that  when  an  affidavit  is  adjudged  insufficient 
plaintiff  may  amend,  plaintiff  need  not  wait 
until  the  affidavit  is  held  defective  but  may 
amend  in  advance.  Musgrove  v.  Mott,  90 
Mo.  107,  2  S.  W.  214.  See  Winter  v.  Kirby, 
68  Ark.  471,  60  S.  W.  34,  where,  the  amend- 
ment was  made  nearly  two  years  after  the 
issue  of  the  attachment. 

31.  Sydnor  v.  Chambers,  Dall.  (Tex.)  601. 

32.  Wells  r.  Danford,  28  Kan.  487;  Hen- 
derson V.  Drace,  30  Mo.  358 ;  Claflin  V.  Hoover, 
20  Mo.  App.  314. 
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33.  Claflin  v.  Hoover,  20  Mo.  App.  314. 

34.  Queen  v.  Griffith,  4  Greene  (Iowa) 
113;  Atlantic  Bank  v.  Frankford,  61  N.  C. 
199. 

35.  Inman  v.  Allport,  65  111.  540. 

36.  Hamill  v.  Phenicie,  9  Iowa  525. 

37.  Bamberger  v.  Moayon,  91  Ky.  517,  13 
Ky.  L.  Rep.  102,  16  S.  W.  276;  Bell  v.  Hail, 
2  Duv.  (Ky.)  288;  Moses  v.  Eountree,  11 
Ky.  L.  Rep.  438;  Cook  v.  New  York  Corun- 
dum Co.,  114  N.  C.  617,  19  S.  E.  664.  To. 
same  effect  see  Breene  v.  Merchants,  etc.. 
Bank,  11  Colo.  97,  17  Pac.  280. 

The  amendment  of  the  complaint  by  the 
addition  of  a  new  ground  will  not  affect  the 
lien  of  the  attachment.  Ex  p.  Chase,  (S.  C. 
1901)  38  S.  E.  718. 

38.  Covington  First  Nat.  Bank  v.  D.  Kiefer 
Milling  Co.,  95  Ky.  97,  15  Ky.  L.  Rep.  457, 
23  S.  W.  675;  Bell  v.  Hall,  2  Duv.  (Ky.) 
288 ;  Harbour-Pitt  Shoe  Co.  v.  Dixon,  22  Ky. 
L.  Rep.  1169,  60  S.  W.  186;  Meyer  t\  Ruff, 
13  Ky.  L.  Rep.  254,  16  S.  W.  84;  Gathright 
V.  McNeil,  4  Ky.  L.  Rep.  907,  5  Ky.  L.  Rep. 
165 ;  Greenvault  v.  Farmers,'  etc..  Bank,  2 
Dougl.  (Mich.)  498;  Kendrick  v.  Mason, 
(Tenn.  Ch.  1901)  62  S.  W.  359;  Miller  v. 
White,  46  W.  Va.  67,  33  S.  E.  332,  76  Am. 
St.  Rep.  791.  And  see  Goodman  v.  Henry, 
42  W.  Va.  526,  26  S.  E.  528,  35  L.  R.  A. 
847,  where  the  court  divided  on  this  ques- 
tion. 

An  amendment  increasing  amount  of  plain- 
tiff's claim  made  after  the  levy  will  not  affect 
the  rights  of  another  creditor  who  levied  on 
the  same  property  prior  to  the  amendment. 
Maguire  v.  Bolen,  94  Wis.  48,  68  N.  W. 
408. 
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subsequent  attachment  creditors.^^  However,  if  the  original  affidavit  was  suffi- 
cient an  unnecessary  amendment  is  without  prejudice.^^ 

E.  Bond  to  Proeure  Attachment  —  l.  Necessity   of  —  a.  In  General. 

The  statutes  authorizing  attachment  usually  require,  as  a  condition  to  the  issue  of 
the  writ,  that  a  bond  shall  be  given  to  protect  defendant  from  the  injury  of  a 
wrongful  attachment."^^  When  so  required  it  is  jurisdictional  and  cannot  be  dis- 
pensed with,'^^  and  it  must  precede  the  issue  of  the  writ,  because  jurisdiction  does 
not  attach  until  the  bond  is  given.^^    The  requirement  may,  however,  be  merely 


39.  Coyle  Mercantile  Co.  v.  Nix,  7  Okla. 
267,  54  Pac.  469 ;  Symms  Grocer  Co.  v.  Burn- 
ham,  6  Okla.  618,  '52  Pao.  918  (where  the 
amendment  consisted  in  adding  the  name  of 
a  copartner  who  had  been  omitted  from  the 
original  attachment). 

40.  Fremd  v.  Ireland,  17  Ky.  L.  Kep.  1140, 
33  S.  W.  89 ;  Ask  v.  Armstrong,  9  S.  D.  265, 
68  N.  W.  743. 

There  need  not  be  a  new  writ  where  an 
omission  to  state  that  the  claim  is  not  due 
is  supplied.  Wadsworth  v.  Cheeney,  13  Iowa 
576. 

41.  Smith  X).  Mulhern,  57  Miss.  591;  Fox 
V.  Mackenzie,  1  N.  D.  298,  47  N.  W.  386; 
Eothermel  t.  Marr,  98  Pa.  St.  285;  Cosner 
V.  Smith,  36  W.  Va.  788,  15  S.  E.  977. 

Indemnity  of  officer. —  The  attachment 
bond  is  for  indemnity  of  the  officer  as  well 
as  defendant  under  Tenn.  Code,  §  3605,  which 
authorizes  the  officer,  against  whom  a  judg- 
ment for  levying  under  a  wrongful  attach- 
ment has  been  rendered,  to  take  judgment  by 
motion  against  plaintiff  on  his  attachment 
bond.  Shaw  v.  Holmes,  4  Heisk.  (Tenn.) 
692. 

Attachment  bonds  are  assignable,  as  also 
are  claims  arising  under  them.  State  v. 
Heekart,  49  Mo.  App.  280. 

42.  Alabama. —  Smith  v.  Moore,  35  Ala. 
76;  Ex  p.  Pobbins,  29  Ala.  71;  McGown  v. 
Sprague,  23  Ala.  524. 

Arkansas. — Delano  v.  Kennedy,  5  Ark.  457. 

Connecticut. —  Starr  v.  Lyon,  5  Conn.  538. 

Georqia. —  Heard  v.  Illinois  Nat.  Bank, 
(Ga.  1901)  40  S.  E.  266;  English  v.  Peed,  97 
Ga.  477,  25  S.  E.  325;  Rogers  v.  E.  M.  Bird- 
sail  Co.,  72  Ga.  133;  Dobbs  v.  Justices  Mur- 
ray County  Inferior  Ct.,  17  Ga.  624;  Bird- 
song  V.  McLaren,  8  Ga.  521 ;  Levy  v.  Mill- 
man,  7  Ga.  167 ;  Kahn  v.  Herman,  3  Ga.  266. 

Indiana. —  Cousins  v.  Brashier,  1  Blackf. 
(Ind.)  85;  Louisville,  etc.,  R.  Co.  v.  Lake,  5 
Ind.  App.  450,  32  N.  E.  5^0. 

loioa. —  Eads  v.  Pitkin,  3  Greene  (Iowa) 
77. 

Kansas. —  Ballinger  v.  Lantier,  15  Kan. 
608. 

iLen*Mc%.— Kleine  v.  Nie,  88  Ky,  542,  II 
Ky.  L.  Kep.  583,  11  S.  W.  590;  Anderson  v. 
Sutton,  2  Duv..  (Ky.)  480;  Kerr  v.  Smith, 
5  B.  Mon.  (Ky.)  552;  Worthington  v. 
Damarin,  5  Ky.  L.  Rep.  084. 

Louisiana. —  U.  S.  v.  Murdock,  18  La.  Ann. 
305,  89  Am.  Dec.  651 ;  Roquest  v.  Steamer 
B.  E.  Clmko,  12  La.  Ann.  300. 

.1//,s-,s/.s',s//,'/>i  — Ford  V.  Hurd,  4  Sm.  &  M. 
(Miss.)  083;  Ford  v.  Woodward,  2  Sm.  &  M. 


(Miss.)  260;  Cornell  v.  Rulon,  3  How. (Miss.) 
54. 

Minnesota. —  Blake  v.  Sherman,  12  Minn, 
420. 

New  York. —  Bennett  v.  Brown,  4  N.  Y. 
254;  Kelly  v.  Archer,  48  Barb.  (N.  Y.)  68; 
Campbell  -v.  Conner,  41  N.  Y.  Super.  Ct.  459; 
Homan  v.  Brinckerhoff,  1  Den.  (N.  Y.)  184. 

North  Carolina. — State  Bank  v.  Hinton,  12: 
N.  C.  397. 

South  Carolina. —  National  Exch.  Bank  v. 
Stelling,  31  S.  C.  360,  9  S.  E.  1028;  Ford  v. 
Rogers,  12  Rich.  (S.  C.)  385;  Dillon  v.  Wat- 
kins,  2  Speers  (S.  C.)  445. 

Tennessee. —  Alabama  Bank  v.  Fitzpatrick, 
4  Humphr.  (Tenn.)  311;  Smith  v.  Story,  4 
Humphr.   (Tenn.)  168. 

Texas.— Briggs,  v.  Smith,  13  Tex.  269. 

Wisconsin. —  Lederer  v.  Rosenthal,  99  Wis. 
235,  74  N.  W.  971;  Gowan  v.  Hanson,  55 
Wis.  341,  13  N.  W.  238. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  351. 

Giving  of  bond  presumed. —  Although  no 
bond  could  be  found  in  the  clerk's  office,  a 
magistrate,  having  issued  an  attachment,  was 
presumed  to  have  done  his  duty  in  requiring 
a  bond  as  a  condition  thereof,  so  as  to  up- 
hold the  lien  of  the  attachment  as  against 
judgments  subsequently  confessed.  Kincaid 
V.  Neall,  3  McCord  (  S.  C.)  201.  And  on  re- 
view, if  the  record  does  not  show  that  a  bond 
was  not  given,  the  giving  of  a  bond  may  be 
presumed.  Wight  v.  Warner,  1  Dougl.  ( Mich. ) 
384.  See  also  Gribble  v.  Ford,  (Tenn.  Ch. 
1898)  52  S.  W.  1007. 

New  party  —  New  bond. —  The  addition  by 
amendment  of  a  new  party  defendant  to  a 
foreign  attachment  necessitates  the  giving  of 
a  new  bond.  Baldwin  v.  Ferguson,  35  111. 
App.  393;  Stein  v.  Bowers,  2  Wkly.  Notes 
Cas.  (Pa.)  542. 

A  second  writ  requires  a  new  bond  where 
the  terms  of  the  bond  relate  only  to  the  first 
writ,  for  the  surety  is  bound  only  for  dam- 
ages resulting  from  the  first  writ.  Erwin  u. 
Commercial,  etc..  Bank,  12  Rob.  (La.)  227. 
But  an  alias  writ  after  death  of  plaintiff  and 
revivor  in  the  name  of  his  executor  does  not 
i-equire  a  new  bond.  Rheubottom  v.  Sadler, 
19  Ark.  491. 

Depositing  a  sum  of  money  equal  to  the 
amount  of  the  rofiiiirod  bond  was  held  not 
to  be  a  complianoo  witli  tl\o  statute.  Bate  v. 
MeDowoll,  48  N.  Y.  Sui)or.  Ct.  219. 

43.  Ark(i)isas. —  Kdlogg  r.  Miller,  0  Ark. 
408:  Didior  r.  Galloway^S  Ark.  501. 

Califor)iia. —  Benedict  v.  Bray,  2  Cal.  251, 
50  Am.  Dec.  332. 
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directory,  in  which  case  a  failure  of  compliance  will  not  avoid  the  levy,^  and 
failure  to  give  an  attachment  bond  has  been  held  a  mere  irregularity  of  which 
defendant  alone  could  take  advantage,  the  attachment  being  otherwise  valid/^ 

b.  When  Not  Required.  No  bond  need  be  given  where  none  is  required,  or 
where  it  is  expressly  dispensed  with^*'  —  as  in  case  of  a  branch  writ  issued  to 
another  county the  substitution  of  a  pauper's  oath,^^  a  non-resident  foreign  cor- 
poration defendant,^^  an  attachment  by  the  state,^*^  and  in  Maryland  in  case  of  a 
claim  for  liquidated  damages.^^ 

2.  Requisites  —  a.  The  Form —  (i)  Following  Statute — (a)  Tn  General. 


Georgia. — Bailey  v.  Clay,  79  Ga.  600,  7 
S.  C.  258 ;  Enneking  v.  Clay,  79  Ga.  598,  7 
S.  E.  257 ;  Clay  v.  Tapp,  79  Ga.  596,  7  S.  E. 
256;  Rogers  i;.  E.  M.  Birdsall  Co.,  72  Ga.  133; 
Levy  V.  Millman,  7  Ga.  167. 

Indiana. —  Eoot  v.  Monroe,  5  Blackf .  ( Ind. ) 
594. 

Kentucky. —  Hucheson  v.  Ross,  2  A.  K. 
Marsh.  (Ky.)  349;  Lynn  v.  Stark,  6  Ky.  L. 
Rep.  586. 

Missouri. —  Jasper  County  t\  Chenault,  38 
Mo.  357;  Stevenson  v.  Robbins,  5  Mo.  18. 
South  Carolina. —  Perminter  v.  McDaniel, 

1  Hill  (S.  C.)  267,  26  Am.  Dec.  179. 
Texas. —  Osborn  v.  Schiffer,  37  Tex.  434. 
West  Virginia. — Cosner  v.  Smith,  36  W.  Va. 

788,  15  S.  E.  977. 

-  Wisconsin. —  Gowan  v.  Hanson,  55  Wis. 
341,  13  N.  W.  238. 

United  States. —  Bradley  v.  Kroft,  19  Fed. 
295,  construing  Wisconsin  statute. 

See  also  infra,  VIII,  B,  1,  a;  and  5  Cent. 
Dig.  tit.  "Attachment,"  §  360. 

Under  the  Wisconsin  statute,  the  giving  of 
a  bond  is  not  essential  to  a  valid  issue  of  the 
writ,  but  is  essential  to  its  execution.  Hub- 
bard V.  Haley,  96  Wis.  578,  71  N.  W.-  1036. 

The  writ  and  bond  being  of  the  same  date, 
in  the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed  that  the  bond  preceded  the 
writ  (Reed  t'.  Kentucky  Bank,  5  Blackf. 
(Ind.)  227;  McKenzie  v.  Buchan,  1  Nott  & 
M.  ( S.  C. )  205 )  ;  and  this  presumption  is  not 
overcome  by  a  recital  in  the  bond  that  the 
plaintiffs  "  have  this  day  sued  out  an  attach- 
ment"  (Wright  V.  Ragland,  18  Tex.  289. 
Contra,  Summers  v.  Glancey,  3  Blackf .( Ind. ) 
361,  holding  that  in  case  of  such  recital  parol 
evidence  is  not  admissible  to  prove  that  the 
bond  preceded  the  writ.    Hucheson  v.  Ross, 

2  A.  K.  Marsh.  (Ky.)  349). 

Omission  to  file  bond  before  issue  of  writ, 
when  no  injury  results,  is  no  ground  for  dis- 
solving the  attachment.  Augusta  Bank  v. 
Conrey,  28  Miss.  667;  Wheeler  v.  Slavens,  3 
Sm.  &  M.  (Miss.)  623;  Millbank  v.  Broadway 
Bank,  3  Abb.  Pr.  N.  S.  (N.  Y.)  223. 

44.  Jones  v.  Ealer,  1  Ohio  Dec.  (Reprint) 
385,  8  West.  L.  J.  500,  which  holds  that  an  at- 
tachment without  security  for  costs  is  good, 
and  that  the  officer  serving  the  writ  may  be 
liable. 

45.  Austin  v.  Goodbar  Shoe  Co.,  60  Ark. 
444,  30  S.  W.  888 ;  O'Farrell  v.  Stockman,  19 
Ohio  St.  296 ;  Wigfall  i;.  Byne,  1  Rich.  (S.C.) 
412;  ShaAV  v.  Holmes,  4  Heisk.  (Tenn.)  692. 

As  to  waiver  by  defendant  see  infra,  VII, 
E,  2,  f. 
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46.  Kenefiek  v.  Caulfield,  88  Va.  122,  13 
S.  E.  348. 

47.  Simpson  v.  East,  124  Ala.  293,  27  So. 
436. 

48.  Wiley  v.  Bennett,  9  Baxt.  (Tenn.)  581; 
Barber  v.  Denning,  4  Sneed  (Tenn.)  266. 

A  pauper's  oath  taken  before  a  justice  of 
the  peace  has  been  held  proper  in  a  suit  in- 
stituted in  the  circuit  court.  Phipps  v.  Bur- 
nett, 96  Tenn.  175,  33  S.  W.  925  [overruling 
Graham  v.  Caldwell,  8  Baxt.  (Tenn.)  69]. 

49.  Head  v.  Daniels,  38  Kan.  I,  15  Pae. 
911;  Simon  v.  Stetter,  25  Kan.  155;  Kerr  v. 
Smith,  5  B.  Mon.  ( Ky. )  552 ;  Baird  v.  Georgia 
Pae.  R.  Co.,  (Miss.  1893)  12  So.  547;  Grebe 
V.  Jones,  15  Nebr.  312,  18  N.  W.  81. 

A  discrimination  against  non-residents  is 
constitutional. —  A  statute  dispensing  with  a 
bond  for  attachment  against  non-residents 
and  requiring  it  in  case  of  attachment  against 
residents  is  not  open  to  the  objection  that  it 
deprives  the  non-resident  of  his  property 
without  due  process  of  law,  that  it  denies 
him  the  equal  protection  of  the  laws,  or  that 
it  denies  equal  privileges  and  immunities  to 
citizens  of  other  states.  Olmstead  v.  Rivers, 
9  Nebr.  234,  2  N.  W.  366 ;  Marsh  v.  Steele,  9 
Nebr.  96,  1  N.  W.  869,  31  Am.  Rep.  406;  Cook 
V.  Scott,  8  Ohio  S.  &  C.  PI.  Dec.  586 ;  Central 
L.  &  T.  Co.  V.  Campbell  Commission  Co.,  173 
U.  S.  84,  43  L.  ed.  623. 

Some  of  defendants  residents. —  If  all  of 
the  defendants  against  whom  the  attach- 
ment issues  are  non-residents,  a  bond  is  not 
necessary,  although  some  of  the  other  defend- 
ants are  residents.  Head  Daniels,  38  Kan. 
1,  15  Pac.  911. 

50.  Renkert  v.  Elliott,  11  Lea  (Tenn.)  235. 
Exemption  of  the  state  is  constitutional. — 

Such  a  provision  does  not  violate  the  re- 
quirement of  "  due  process  of  law,"  or  any 
provision  of  the  state  or  federal  constitution. 
Ex  p.  Macdonald,  76  Ala.  603. 

The  United  States,  when  plaintiff  in  a  civil 
action,  need  not  give  the  usual  attachment 
bond.  U.  S.  V.  Ottman,  3  MacArthur  (D.  C.) 
73. 

The  city  and  county  of  San  Francisco,  ex- 
empted by  Cal.  Code  Civ.  Proc.  §  1058,  from 
the  necessity  of  giving  security  in  a  civil 
action,  need  not  give  a  bond  to  have  an  at- 
tachment in  an  action  where  it  is  plaintiff. 
Morgan  v.  Menzies,  60  Cal.  341. 

51.  Dirickson  v.  Showell,  79  Md.  49,  28 
Atl. .  896. 

52.  For  forms  of  attachment  bonds  in 
whole,  in  part,  or  in  substance  see  the  follow- 
ing cases : 
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The  statute  requiring  an  attachment  bond  necessarily  describes  the  kind  of  bond 
required  in  many  of  its  particulars.  It  should  be  consulted  and  closely  followed,^ 
and  a  failure  to  comply  with  such  requirements  is  fatal  to  the  attachment,^  unless 
the  omission  be  only  as  to  requirements  which  are  not  jurisdictional  or  mandatory 
and  therefore  constitute  mere  irregularities  that  may  be  cured  or  waived.^^ 

(b)  Substantial  Compliance.  A  substantial  compliance  is,  however,  sufficient, 
although  the  exact  words  of  the  statute  be  not  followed,^®  and  no  condition  which 


California. —  Cahen  V.  Mahoney,  (Cal. 
1886)  12  Pac.  300;  Smith  v.  Fargo,  57  Cal. 
157 ;  Frankel  v.  Stern,  44  Cal.  168. 

Illinois.— Lowe  v.  Fairfield,  10  111.  303. 

Indiana. —  Cunningham  v.  Jacobs,  120  Ind. 
306,  22  N.  E.  335. 

Kansas. —  Gerson  v.  Hanson,  34  Kan.  590, 
9  Pac.  230. 

Maryland.— G3ih\e  v.  Brooks,  48  Md.  108. 

Mississippi. — ^Atkinson  v.  Foxworth,  53 
Miss.  741 ;  Grand  Gulf  K.,  etc.,  Co.  v.  Conger, 
9  Sm.  &  M.  (Miss.)  505. 

Nebraska. —  Jansen  v.  Mundt,  20  Nebr. 
320,  30  N.  W.  53;  Raymond  v.  Green,  12 
Nebr.  215,  10  N.  W.  709,  41  Am.  Rep.  763. 

New  York. —  Tischler  v.  Fishman,  34  Misc. 
(N.  Y.)  172,  68  N.  Y.  Suppl.  787;  Coleman 
V.  Bean,  14  Abb.  Pr.  (N.  Y.)  38. 

OMo.— McLain  v.  Simington,  37  Ohio  St. 
484. 

South  Carolina. —  Sullivan  v.  Williams,  43 
S.  C.  489,  21  S.  E.  642. 

53.  Following  new  statute  not  promul- 
gated.— ^A  statute  which  by  its  terms  takes 
effect  from  and  after  its  passage  may  be  fol- 
lowed as  to  t^e  form  of  an  attachment  bond, 
although  such  law  has  not  been  promulgated 
in  the  official  journal  and  such  bond  does  not 
conform  to  the  old  law.  Thomas  v.  Scott,  23 
La.  Ann.  689. 

54.  Arkansas. —  Edwards  v.  Cooper,  28 
Ark.  466;  Delano  v.  Kennedy,  5  Ark.  457. 

California. —  Hisler  v.  Carr,  34  Cal.  641. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Lake, 
5  Ind.  App.  450,  32  N.  E.  590. 

Kansas. —  Ballinger  v.  Lantier,  15  Kan. 
608. 

Minnesota. —  Blake  v.  Sherman,  12  Minn. 
420. 

Mississippi. —  Mclntyre  v.  White,  5  How. 
(Miss.)  298. 

New  Yorfc.— Tiffany  v.  Lord,  65  N.  Y.  310; 
Tan  Loon  v.  Lyons,  61  N.  Y.  22;  Kelly  v. 
Archer,  48  Barb.  (N.  Y.)  68;  Bliss  v.  Molter, 
8  Abb.  N.  Cas.  (N.  Y.)  241,  58  How.  Pr. 
(N.  Y.)  112;  Homan  v.  Brinckerhoff,  1  Den. 
,  (N.  Y.)  184. 

Pennsylvania. —  Harrisburg  Boot,  etc.,  Co. 
i;.  Johnson,  3  Pa.  Dist.  433;  Starbird  v.. 
Koonse,  10  Pa.  Co.  Ct.  449;  Elliott  v.  Plu- 
kart,  6  Pa.  Co.  Ct.  151. 

Tennessee. —  Alabama  Bank  v.  Fitzpatrick, 
4  Humphr.  (Tenn.)  311. 

Teajas.— Caldwell  v.  Lamkin,  12  Tex.  Civ. 
App.  29,  33  S.  W.  316;  Winn  v.  Sloan,  1  Tex. 
App.  Civ.  Cas.  §  1103;  Johnson  v.  Brunson, 
1  Tex.  App.  Civ.  Cas.  §  842;  Whitley  v. 
Jackson,  1  Tex.  App.  Civ.  Cas.  §  574. 

Rule  in  this  respect  stricter  than  in  action 
on  bond. —  When  the  question  is  as  to  the 
[34] 


sufficiency  of  an  attachment  by  reason  of  a 
failure  to  comply  with  statutory  require- 
ments, the  more  liberal  rule  in  favor  of  the 
sufficiency  of  the  bond  to  establish  liability 
thereupon  after  the  benefits  of  the  attach- 
ment have  been  received  does  not  apply. 
Lehman  v.  Broussard,  45  La.  Ann.  346,  12 
So.  504. 

As  to  actions  on  bonds  see  infra,  VII,  E,  2, 
a,  (III). 

55.  Ex  p.  Nicrosi,  103  Ala.  104,  15  So. 
507;  Jones  v.  Leadville  Bank,  10  Colo.  464, 
17  Pac.  272;  Schweigel  v.  L.  A.  Shakman 
Co.,  78  Minn.  142,  80  N.  W-  871,  81  N.  W. 
529 ;  Gallatin  First  Nat.  Bank  v.  Wallace, 
(Tex.  Civ.  App.  1901)  65  S.  W.  392. 

The  test  of  a  mere  irregularity  is  that 
which  determines  that  defendant  in  attach- 
ment could  waive  the  defect.  Reinmiller  v. 
Skidmore,  7  Lans.  (N.  Y.)  161. 

As  to  amendments  of  attachment  bonds  see 
infra,  VII,  E,  2,  e. 

As  to  waiver  of  irregularities  see  infra, 
VII,  E,  2,  f. 

56.  Alahaw^a. —  Saltmarsh  v.  Evans,  1 
Stew.  (Ala.)  132. 

California. —  Wigmore  v.  Buell,  122  Cal. 
144,  54  Pac.  600. 

Georgia, —  Kahn  v.  Herman,  3  Ga.  266. 

Illinois. —  Miere  v.  Brush,  4  111.  21. 

Maryland. —  Howard  v.  Oppenheimer,  25 
Md.  350. 

Minnesota. —  Schweigel  v.  L.  A.  Shakman 
Co.,  78  Minn.  142,  80  N.  W.  871,  81  N.  W. 
529. 

Mississippi. — Amos  v.  AUnutt,  2  Sm.  &  M. 
(Miss.)  215. 

Missouri. —  Hays  v.  Bouthalier,  1  Mo.  346. 

Montana. — LangstafT  v.  Miles,  5  Mont.  554, 
6  Pac.  356;  Pierse  V.  Miles,  5  Mont.  549,  6 
Pac.  347. 

Nebraska. —  Tessier  v.  Crowley,  17  Nebr. 
207,  22  N.  W.  422. 

OMo.— Driscoll  v.  Kelly,  4  Ohio  S.  &  C, 
PI.  Dec.  124,  5  Ohio  N.  P.  243. 

Pennsylvania. —  Simon  i\  Johnson,  7  Kulp 
(Pa.)  166. 

South  Carolina. —  Leach  v.  Thomas,  2  Nott 
&  M.  (S.  C.)  110. 

-  Texas. —  Gallatin  First  Nat.  Bank  r.  Wal- 
lace, (Tex.  Civ.  App.  1901)  65  S.  W.  392; 
La  Force  r.  Wear,  etc.,  Dry  Goods  Co.,  8  Tex. 
Civ.  App.  572,  29  S.  W.  75. 

West  Virginia. —  Livelv  v.  Southern  Bldg., 
etc.,  Assoc.,  46  W.  Va.  180,  33  S.  E.  93. 

Mere  clerical  errors  are  not  fatal.  They 
may  be  disregarded  or  corrected  where  it  is 
apparent  that  the  purpose  of  the  statute  has 
been  substantially  fulfilled. 

/lrA;ansas.— Mandel  r.  Peet,  18  Ark.  236. 

[VII,  E,  2,  a,  (I),  (b)] 
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is  not  plainly  required  need  be  inserted,^^  although  a  condition  beyond  the  statu- 
tory requirement  may  not  be  objectionable.^^ 

(ii)  Irrespective  of  Statute — (a)  In  General.  Aside  from  the  statutory 
requirements  no  particular  form  of  bond  need  be  followed.  It  is  sufficient  if  the 
intention  to  become  bound  in  the  manner  and  to  the  extent  required  be  adequately 
expressed.^^  Thus  the  following  have  been  held  not  sufficient  grounds  of  objec- 
tion :  interlineations  and  erasures ;  writing  the  condition  below  the  signatures 
of  the  obligors  misrecitals  of  matters  of  inducement ;  omitting  the  date^^  or- 
the  place  of  execution  ;^  omitting  from  body  of  bond  the  name  of  a  surety  or 
of  the  principal  or  of  one  of  them ;  ^'^  omitting  to  describe  the  proceedings  or 
the  court  where  they  are  had;^^  and  omitting  to  describe  the  property; 
attached.™ 

(b)  Fatal  Defects.  It  is  otherwise,  however,  if  the  terms  of  the  bond  be 
such  as  not  to  show  an  intention  to  become  bound  according  to  the  statute  and  on 
account  of  the  issue  and  levy  of  the  particular  attachment  —  as  in  case  of  the 
description  of  a  writ  other  than  the  one  in  question, description  of  a  court  other 
than  the  one  where  the  proceedings  are  had,"^  or  the  description  of  parties  not  of 
the  suit  pending."^^ 

(ill)  In  Action  on  Bond.  In  the  case  of  an  action  on  a  bond  to  procure 
an  attachment,  it  may  be  upheld  as  a  voluntary  common-law  obligation,  although 
the  statute  has  not  been  complied  with,  and  it  will  be  enforced  upon  condition 
broken  according  to  its  terms,  if  it  be  not  contrary  to  an  express  statute  or  to 
public  policy  or  morality,  lias  not  been  exacted  without  authority  of  law,  and  is 
not  otherwise  of  such  a  character  or  form  as  to  be  utterly  void.*^^    This  rule 


California. —  Frankel  V.  Stern,  44  Cal. 
168. 

Idaho. —  Simmons  Hardware  Co.  v.  Alturas 
Commercial  Co.,  (Ida.  1895)  39  Pac.  550. 

Mississippi. —  McCIanahan  v.  Brack,  46 
Miss.  246. 

New  York. —  Tischler  v.  Fishman,  34  Misc. 
(N.  Y.)  172,  68  N.  Y.  Suppl.  787;  Reinmil- 
ler  V.  Skidmore,  7  Lans.  (N.  Y.)  161. 

Texas. —  Laning  v.  Iron  City  Nat.  Bank, 
(Tex.  Civ.  App.  1896)  36  S.  W.  481;  Beck- 
ham V.  Hargadine-McKitrick  Dry-Goods  Co., 
(Tex.  Civ.  App.  1895)  33  S.  W.  578;  La 
Force  v.  Wear,  etc..  Dry  Goods  Co.,  8  Tex. 
Civ.  App.  572,  29  S.  W.  75;  Weis  v.  Chip- 
man,  3  Tex.  Civ.  App.  106,  22  S.  W.  225. 

57.  It  is  sufficient  if  the  statutory  form  be 
followed. — Harris  v.  Clapp,  Minor  (Ala.)  328; 
Love  V.  Fairfield,  10  111.  303;  Bosbyshell  v. 
Emanuel,  12  Sm.  &  M.  (Miss.)  63;  Proskey 
V.  West,  8  Sm.  &  M.  (Miss.)  711;  Lucky  v. 
Miller,  8  Yerg.  (Tenn.)  90. 

58.  Kahn  v.  Herman,  3  Ga.  266. 

59.  An  undertaking  in  the  form  of  a  penal 
bond  which  contains  all  the  required  condi- 
tions is  not  objectionable  if  no  other  precise 
form  is  prescribed.  Conklin  v.  Dutcher,  5 
How.  Pr.  (N.  Y.)  386,  Code  Rep.  N.  S. 
(N.  Y.)  49. 

60.  Interlineations  and  erasures,  although 
objectionable  in  an  attachment  bond,  are  not 
necessarily  fatal  to  the  attachment.  Simon 
i;.  Johnson,  7  Kulp  (Pa.)  166.  , 

61.  Melvin  v.  General  Shields,  15  Ark. 
207. 

62.  Adler  v.  Potter,  57  Ala.  571;  Houston 
V.  Belcher,  12  Sm.  &  M.  (Miss.)  514. 

63.  Plumpton  v.  Cook,  2  A.  K.  Marsh. 
(Ky.)  450;  Conner  v.  Clarke,  10  Ky.  L.  Rep. 
358 ;  Claflin  v.  Hoover,  20  Mo.  App.  314. 

[VII,  E,  2,  a,  (i),  (b)] 


64.  Aultman  v.  Smyth,  (Tex.  Civ.  App. 
1897)  43  S.  W.  932. 

65.  Williams  v.  Barnaman,  19  Abb.  Pr. 
(N.  Y.)  69;  McLain  v.  Simington,  37  Ohia 
St.  484. 

66.  Walbridge  v.  Spalding,  1  DougL 
(Mich.)  451. 

Omitting  a  part  of  the  principal's  name,  so 

as  not  plainly  to  be  a  wrong  description,  is 
not  fatal.  Laning  v.  Iron  City  Nat.  Bank, 
(Tex.  Civ.  App.  1896)  36  S.  W.  481. 

67.  Munzenheimer  v.  Manhattan  Cloak, 
etc.,  Co.,  79  Tex.  318,  15  S.  W.  389. 

68.  West  V.  Woolfolk,  21  Fla.  189;  Law- 
ver  r.  Langhans,  85  111.  138;  Steamboat  Gen- 
eral Worth  V.  Hopkins,  30  Miss.  703. 

If  the  bond  could  not  be  mistaken  for  one 
given  in  another  suit  there  is  no  necessity 
for  any  further  particularity.  Gray  v.  Steed- 
man,  63  Tex.  95;  Filers  v.  Forbes,  (Tex.  Civ. 
App.  1895)  32  S.  W.  709. 

69.  Singleton  v.  Wofford,  4  111.  576; 
Standard  Cotton  Seed  Oil  Co.  v.  Mathison, 
47  La.  Ann.  710.  17  So.  251;  Huffman  v. 
Hardeman,  (Tex.  1886)  1  S.  W.  575.  Contra, 
Lawrence  v.  Yeatman,  3  111.  15. 

70.  Lawver  v.  Langhans,  85  111.  138. 

71.  The  use  of  the  singular  number  by 
joint  plaintiffs  —  as  that  "  he  "  will  pay  all 
such  damages  and  costs  as  shall  be  adjudged 
against  "  him "  if  the  attachment  sued  out 
"  by  him  "  shall  be  wrongful  —  will  not  sup- 
port a  joint  attachment.  Solinskey  v.  Young, 
(Tex.  App.  1891)  17  S.  W.  1083;  Winn  V. 
Sloan,  1  Tex.  App.  Civ.  Cas.  §  1103;  Jones  V. 
Anderson,  7  Leigh  (Va.)  308. 

72.  Bonner  v.  Brown,  10  La.  Ann.  334. 

73.  Schrimpf  v.  McArdle,  13  Tex.  368. 

74.  State  v.  Thompson,  49  Mo.  188;  Barnes 
V.  Webster,  16  Mo.  258,  57  Am.  Dec.  232  j 
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applies  to  afford  security  to  the  extent  of  the  injury  done,  although  the  attach- 
ment  has  been  discharged  because  of  the  defect  in  the  bond.'^^ 

b.  The  Amount  —  (i)  Fixed  by  Statute.  An  attachment  cannot  be  sup- 
ported by  a  bond  in  a  less  sum  than  that  designated  in  the  statute  requiring  it,'^® 
as  for  instance  a  i^equirement  of  the  statute  that  the  bond  shall  be  for  the  pay- 
ment of  all  damages  suffered  by  defendant ; '^^  or  in  an  amount  equal  to  the  sum 
claimed  by  plaintiff/^  exceeding  by  one  half  the  sum  claimed  l)y  plaintiff,''^  or 


State  V.  Berry,  12  Mo.  376 ;  State  v.  Z^'inke,  66 
Mo.  App.  238;  Eckman  v.  Hammond,  27  Nebr. 
611,  43  N.  W.  397. 

A  bond  against  public  policy  cannot  be  en- 
forced —  as  in  case  of  one  given  by  the  "  City 
and  County  of  San  Francisco,"  a  subdivision 
of  the  state.   Morgan  v.  Menzies,  60  Cal.  341. 

An  action  cannot  be  maintained  on  a  void 
bond  —  as  where  the  seal  was  omitted  (State 
V.  Thompson,  49  Mo.  188)  ;  the  penalty  left 
blank  (Copeland  v.  Cunningham,  63  Ala. 
394)  ;  the  bond  taken  after  dismissal  of  the 
attachment  (Benedict  v.  Bray,  2  Cal.  251,  56 
Am.  Dec.  332)  ;  the  bond  signed  in  blank 
and  afterward  filled  up  by  the  officer  (Per- 
minter  v.  McDaniel,  1  Hill  (S.  C.)  267,  26 
Am.  Dec.  179)  ;  or  the  bond  required  by  a 
justice  having  no  jurisdiction  of  the  action 
(Benedict  v.  Bray,  2  Cal.  251,  56  Am.  Dec. 
332 ) . 

75*.  McLuckie  v.  Williams,  68  Md.  262,  12 
Atl.  1;  Corbit  v.  Nicoll,  12  N.  Y.  Civ.  Proc. 
235. 

76.  Leaving  the  amount  blank  is  fatal  to 
the  bond. —  Louisville,  etc.,  R.  Co.  v.  Lake,  5 
Ind.  App.  450,  32  N.  E.  590;  Lehman  v. 
Broussard,  45  La.  Ann.  346,  12  So.  504;  Boyd 
V.  Boyd,  2  Nott  &  M.  (S.  C.)  125. 

A  portion  of  the  debt  not  due  must  be  in- 
cluded in  fixing  the  amount  of  tne  bond  with 
reference  to  the  amount  claimed,  where  the 
entire  amount  is  claimed.  Allen  v.  Champlin, 
32  La.  Ann.  511. 

Attorneys*  fees  included  in  the  amount 
claimed  cannot  be  omitted  in  determining  the 
amount  of  the  bond,  under  a  requirement  that 
the  amount  of  the  bond  shall  be  fixed  with 
reference  to  the  amount  claimed.  Panhandle 
Nat.  Bank  v.  Still,  84  Tex.  339,  19  S.  W.  479. 
Aliter,  in  case  of  attorneys'  fees  which  could 
not  be  lawfully  included  and  without  which 
the  bond  would  be  sufficient.  Aultman  v. 
Smyth,  (Tex.  Civ.  App.  1897)  43  S.  932. 

Interest  on  the  amount  claimed  need  not  be 
provided  for  in  the  bond,  in  compliance  with 
a  requirement  for  security  in  an  amount  to  be 
ascertained  by  reference  to  the  amount 
claimed  by  plaintiff  (Saulter  v.  Butler,  10 
Ga.  510;  Planters'  Bank  v.  Byrne,  3  La.  Ann. 
687;  Pope  v.  Hunter,  13  La.  306;  Driscoll  v. 
Kelly,  4  Ohio  Dec.  124,  5  Ohio  N.  P.  243; 
Smith  r.  Pearce,  Gilmer  (Va.)  34;  Smith  v. 
Pearce,  6  Munf.  (Va.)  585)  ;  but  the  attach- 
ment will  be  upheld  only  as  to  such  amount 
of  property  as  will  be  sufficient  to  cover  the 
amount  claimed  (McDaniel  v.  Sappington, 
Hard.  (Ky.)  94;  Fellows  v.  Dickens,  5  La. 
Ann.  131)  ;  and  where  interest  is  included  in 
the  amount  claimed,  the  fact  that  the  bond 
would  be  sufficient  if  measured  by  the  prin- 
cipal without  the  interest  has  been  held  not 


a  compliance  with  the  statute  (Gallagher 
Cogswell,   11   Fia.   127;   Graham  v.  Burck- 
halter,  2  La.  Ann.  415;  Erwin  v.  Vicksburg 
Commercial,  etc..  Bank,  12  Rob.  (La.)  227). 

Converting  claim  ex  contractu  into  claim 
ex  delicto,  so  as  to  make  the  amount  due  and 
thus  to  evade  the  statute  requiring  a  bond  in 
a  larger  amount  when  the  debt  claimed  is 
not  due,  will  not  be  permitted.  Lederer  v. 
Rosenthal,  99  Wis.  235,  74  N.  W.  971. 

The  bond  need  not  recite  the  amount 
claimed,  so  as  to  show  that  it  is  given  in  a 
sufficient  amount  with  reference  to  the  sum 
claimed  according  to  the  statute  (Strong  i\ 
Lake  Weir  Chautauqua,  etc..  Assoc.,  25  Fla. 
765,  6  So.  882),  and  a  misrecital  of  the 
amount  will  not  invalidate  the  bond,  if  the 
true  amount,  as  alleged  in  the  affidavit,  shows 
the  bond  to  be  in  the  proper  amount  (Law- 
rence V.  Featherston,  10  Sm.  &  M.  (Miss.) 
345). 

Amendment. — Where  a  bond  does  not  com- 
ply with  the  requirement  as  to  amount  and 
the  defect  is  not  amendable,  the  attachment 
falls,  and  where  amendments  are  permitted, 
such  amendment  must  be  made  by  filing  a 
new  and  sufficient  bond.  Irvin  v.  Howard,  37 
Ga.  18;  Griffith  V.  Milwaukee  Harvester  Co., 
92  Iowa  634,  61  N.  W.  243,  54  Am.  St.  Rep. 
573;  Gourley  v.  Carmody,  23  Iowa  212;  El- 
liott V.  Stevens,  10  Iowa  418;  Van  Winkle  i\ 
Stevens,  9  Iowa  264;  Churchill  v.  Fulliam,  8 
Iowa  45 ;  Kissam  v.  Marshall,  10  Abb.  Pr. 
(K  Y.)  424;  Bradley  V.  Kroft,  19  Fed.  295 
(construing  Wisconsin  statute)  . 

A  subsequent  claim  of  a  larger  amount  will 
not  invalidate  the  attachment  because  of  in- 
sufficiency of  the  bond  given  with  reference 
to  the  original  claim.  Pope  v.  Hunter,  13 
La.  306. 

The  rule  de  minimis  non  curat  lex  cannot 
be  invoked  to  support  a  bond  which  is  less 
than  the  amount  required  bv  fifty-seven  dol- 
lars (Yale  v.  Cole,  31  La.  Ann.  687)  or  by 
four  dollars  (Marnine  r.  Murphy,  8  Ind.  272). 
Aliter,  where  the  deficiency  was  less  than  one 
dollar.  Bodet  v.  INibourel,  25  La.  Ann.  499. 
See  also  Aldrich  v.  Columbia  Southern  R. 
Co.,  (Oreg.  1901)  64  Pac.  455. 

■77.  Limiting  the  amount  of  damages  se- 
cured by  the  bond  will  render  it  insuHieient 
where  the  requirement  is  for  a  bond  securing^ 
pavment  of  all  damages.  Hisler  c.  Carr,  34 
Cal.  641. 

78.  Frankel  r.  Stern,  44  Cal.  168;  Gapen 
r.  Stephenson,  18  Kan.  140:  Samuel  r.  Brite, 
3  A.  K.  Marsh.  (Ky.)  317;  Smith  r.  Pearce, 
Gilmer  (Va.)  34. 

79.  Lehman  r.  Broussard,  45  La.  Ann.  34(T, 
12  So.  504:  Yale  r.  Cole,  31  La.  Ann.  687; 
Miller  r.  Cliandler,  20  La.  Ann.  88:  Bodet  t\ 
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double    or  treble  ®^  such  sum  ;  or  double  the  value  of  the  property  attached. 
An  amount  greater  than  that  required  is  unobjectionable.^^ 

(ii)  Fixed  by  Court — (a)  Upon  Issue  of  Writ.  In  case  the  amount  is 
fixed  by  statute  the  court  has  no  power  to  allow  the  writ  upon  a  bond  for  a  less 
sum.^  In  some  instances,  however,  the  amount  of  the  bond  has  been  left  to  the 
discretion  of  the  court    or  of  tlie  clerk  of  the  court.^^ 

(b)  As  Additional  Security.  i!n  some  jurisdictions  the  courts  are  invested 
with  the  power  to  require  additional  security  in  their  discretion  upon  proof  of  the_ 
inadequacy  of  that  first  given,^^  while  in  others  this  power  is  not  conferred. 
Upon  failure  to  furnish  such  additional  security  where  the  court  has  exercised 
its  discretion  to  demand  the  same,  the  attachment  may  be  discharged    or  the 


Nibourel,  25  La.  Ann.  499;  Planters'  Bank 
V.  Byrne,  3  La.  Ann.  687;  Graham  v.  Burck- 
halter,  2  La.  Ann.  415;  Erwin  v.  Commercial, 
etc.,  Bank,  Iz  Rob.  (La.)  227;  Jackson  v. 
Warwick,  17  La.  436;  Pope  v.  Hunter,  13  La. 
306 ;  Williams  v.  Borrow,  3  La.  57 ;  Fleitas  V. 
Cockrem,  101  U.  S.  301,  25  L.  ed.  954. 

80.  Florida. —  Strong  v.  Lake  Weir  Chau- 
tauqua, etc..  Assoc.,  25  Fla.  765,  6  So. 
882. 

Georgia. —  Lockett  v.  De  Neufville,  55  Ga. 
454;  Shockley  v.  Davis,  17  Ga.  175;  Saulter 
V.  Butler,  10  Ga.  510. 

Illinois. —  American  Cent.  Ins.  Co.  v.  Hett- 
ler,  46  111.  App.  416. 

Indiana. —  Marnine  v.  Murphy,  8  Ind.  272; 
Louisville,  etc.,  R.  Co.  v.  Lake,  5  Ind.  App. 
450,  32  N.  E.  590. 

Kentucky. —  Martm  v.  Thompson,  3  Bibb 
(Ky.)  252. 

South  Carolina. —  Brown  v.  Whiteford,  4 
Hich.  (S.  C.)  327;  Camberford  v.  Hall,  3 
McCord  (S.  C.)  345;  Boyd  v.  Boyd,  2  Nott 
&  M.  (S.  C.)  125;  Leach  v.  Thomas,  2  Nott 
&  M.  (S.  C.)  110. 

Texas. —  Panhandle  Nat.  Bank  v.  Still,  84 
Tex.  339,  19  S.  W.  479;  East  Texas,  etc.. 
Lumber  Co.  v.  Warren,  78  Tex.  318,  14  S.  W. 
783. 

See  5  Cent.  Dig.  tit.  "Attaehment,"  §  364. 

81.  Hamble  r.  Owen,  20  Iowa  70;  Lederer 
v:  Rosenthal,  99  Wis.  235,  74  N.  W.  971; 
Gowan  v.  Hanson,  55  Wis.  341,  13  N.  W.  238; 
Bradley  v.  Kroft,  19  Fed.  295. 

82.  Hamill  v.  Phenicie,  9  Ibwa  525;  Van 
Winkle  v.  Stevens.  9  Iowa  264;  Churchill  v. 
Fulliam,  8  Iowa  45. 

Double  value  same  as  treble  amount  claimed. 
—  In  Iowa,  under  the  statute  requiring  an 
attachment  bond  to  be  in  double  the  value  of 
the  property  attached  and  authorizing  the 
attachment  of  property  exceeding  in  value  the 
amount  claimed  by  one  half,  a  bond  in  treble 
the  amount  claimed  is  sufficient  and  neces- 
sary. Griffith  V.  Milwaukee  Harvester  Co., 
92  Iowa  634,  61  N.  W.  243,  54  Am.  St.  Rep. 
573;  Hamble  v.  Owen,  20  Iowa  70. 

When  the  interest  of  a  partner  in  partner- 
ship property  is  attached,  under  a  statute  re- 
quiring the  bond  to  be  in  double  the  value  of 
the  property  attached,  the  amount  of  the  bond 
need  only  be  double  the  value  of  the  interest 
of  the  debtor  partner.  Stewart  v.  Hunter, 
1  Handy  (Ohio)  22,  12  Ohio  Dec.  (Reprint)  6. 

83.  California. —  Wigmore  v.  Buell,  122 
Cal.  144,  54  Pac.  600. 

Georgia. —  Shockley  v.  Davis,  17  Ga.  175. 
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Indiana. —  Fellows  v.  Miller,  8  Blackf. 
(Ind.)  231. 

Kentucky. —  Bourne  v.  Hocker,  11  B.  Mon. 
(Ky.)  23. 

Pennsylvania. —  Hibbs  v.  Blair,  14  Pa.  St. 
413. 

Failure  to  fix  maximum  liability  by  leav- 
ing the  amount  blank,  so  that  the  undertak- 
ing binds  the  obligors  in  an  unlimited  amount, 
was  held  not  to  render  the  bond  insufficient. 
Tischler  v.  Fishman,  34  Misc.  (N.  Y.)  172, 
68  N.  Y.  Suppl.  787. 

84.  Griffith  v.  Milwaukee  Harvester  Co.,  92 
Iowa  634,  61  N.  W.  243,  54  Am.  St.  Rep.  573; 
Fleitas  v.  Cockrem,  101  U.  S.  301,  25  L.  ed. 
954. 

85.  Bamberger  v.  Duden,  9  N.  Y.  St.  686; 
Riggs  V.  Cleveland  R.  Co.,  21  N.  Y.  Wkly.  Dig. 
45. 

86.  Willman  it.  Freidman,  (Ida.  1893)  35 
Pac.  37 ;  Bowers  v.  London  Bank  of  Utah,  3 
Utah  417,  4  Pac.  225. 

87.  Alabama. —  Ex  p.  Damon,  103  Ala.  477, 
15  So.  852. 

Georgia. —  Gregory  V.  Clark,  73  Ga.  542. 
Kansas. —  Gapen  v.  Stephenson,   18  Kan. 
140. 

Louisiana. —  See  Durham  v.  Lisso,  32  La. 
Ann.  415. 

Mississippi. —  House  v.  Bierne,  5  Sm.  &  M. 

(Miss.)  622. 

New  York. — Fuerstenberg  v.  American  Soda 
Fountain  Co.,  21  N.  Y.  App.  Div.  501,  48 
N.  Y.  Suppl.  508;  Mauda  i?.  Etienne,  13  N.  Y. 
App.  Div.  237,  43  N.  Y.  Suppl.  194,  4  N.  Y. 
Annot.  Cas.  65;   Miller  v.  Ferry,  50  Hun 

(N.  Y.)  256,  2  N.  Y.  Suppl.  863,  19  N.  Y. 
St.  387 ;  Whitney  v.  Deniston,  2  Thomps.  &  C. 

(N.  Y.)  471;  Ives  v.  Ellis,  35  Misc.  (N.  Y.) 
333,  71  N.  Y.  Suppl.  971;  Lawlor  v.  Magnolia 
Metal  Co.,  60  N.  Y.  Suppl.  391;  Bamberger  v. 
Duden,  9  N.  Y.  St.  686. 

Tennessee. —  Renkert   V.    Elliott,    11  Lea 

(Tenn.)  235. 

88.  Proskey  v.  West,  8  Sm.  &  M.  (Miss.) 
711. 

89.  Alabama. —  Lowry  v.  Stowe,  7  Port. 
(Ala.)  483.  See  also  Scott  v.  Macy,  3  Ala. 
250;  Alford  v.  Johnson,  9  Port.  (Ala.)  320. 

Georgia. —  English  v.  Reed,  97  Ga.  477,  25 
S.  E.  325;  Gregory  v.  Clark,  73  Ga.  542. 

Indiana. —  See  Blaney  v.  Findley,  2  Blackf. 
(Ind.)  338. 

Missouri. —  Springfield  Engine,  etc.,  Co.  v. 
Glazier,  65  Mo.  App.  616. 

New  York.—  Corbit  v.  NicoU,  12  N.  Y.  Civ. 
Proc.  235. 
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levy  may  be  reduced  so  as  to  bring  the  amount  attached  fairly  within  the  pen- 
alty  of  the  bond.^^ 

e.  The  Obligee.  Ordinarily  the  bond  should  be  made  payable  to  the  person 
whose  property  is  sought  to  be  attached,  that  is,  the  defendant,  and  this  is  usually 
required  by  the  statute.^^  It  may,  however,  be  required  to  be  given  to  the  clerk 
of  the  court    or  to  the  state  for  the  use  of  the  owners.^^ 

d.  The  Execution  —  (i)  In  General  —  (a)  By  Plaintiff — (1)  Generally. 
The  attachment  plaintiff  need  not  himself  execute  the  bond  when  this  is  not 
required  by  the  statute.  It  is  sufficient  if  executed  by  proper  sureties.^*  When, 
however,  a  bond  executed  by  plaintiff  is  required,  execution  by  any  other  person 
will  not  suffice,^^  unless  by  one  duly  authorized  to  bind  him  by  signing  his  name; 
as  attorney  in  fact.^^ 


Tennessee. —  Pflaum  v.  Grinberg,  5  Heisk. 
(Tenn.)  215. 

90.  Renkert  v.  Elliott,  11  Lea  (Tenli.)  235. 

91.  Hann  v.  Ruse,  35  La,  Ann.  725;  Ren- 
kert i?.  Elliott,  11  Lea  (Tenn.)  235. 

An  omission  to  describe  obligees  as  defend- 
ants has  been  held  fatal  to  the  bond,  the  bond 
being  payable  to  the  named  obligees  on  condi- 
tion that  plaintiffs  would  "  pay  to  defend- 
ants damages,  etc.  Rohrbough  v.  Leopold, 
68  Tex.  254,  4  S.  W.  460. 

A  bond  to  the  state  is  not  objectionable  be- 
cause defendant  can  sue  upon  it.  Taaffe  v. 
Rosenthal,  7  Cal.  514. 

In  an  attachment  against  a  firm  the  bond 
should  be  given  to  all  the  members,  not 
merely  to  one  (De  Caussey  v.  Baily,  57  Tex. 
665)  ;  but  not  in  the  firm-name  (Gray  v. 
Steedman,  63  Tex.  95  [disapproving  Birdsong 
17.  McLaren,  8  Ga.  521]). 

The  bond  may  be  given  to  one  of  several 
defendants,  where  the  r.ttachment  is  against 
that  one  alone.  Patterson  v.  Stiles,  6  Iowa 
54;  Branshaw  V.  Tinsley,  4  Tex.  Civ.  App. 
131,  23  S.  W.  184. 

The  bond  may  be  given  to  all  the  defend- 
ants, who  are  jointly  interested,  although  the 
property  of  one  only  is  attached.  Hadley  v. 
Bryors,  58  Ala.  139;  Voorheis  v.  Eiting,  15 
Ky.  L.  Rep.  161,  22  S.  W.  80;  Sloo  v.  Powell, 
Dall.  (Tex.)  467.  Contra,  Courrier  v.  Cleg- 
horn,  3  Greene  (Iowa)  523. 

An  attachment  on  fraudulently  conveyed 
property  does  not  call  for  a  bond  payable  to 
the  fraudulent  grantee,  who  is  one  of  the  de- 
fendants, but  only  for  one  payable  to  defend- 
ant debtor.  Archenhold  v.  Evans,  11  TeX.  Civ. 
App.  138,  32  S.  W.  795. 

92.  Scooler  v.  Alstrom,^38  La.  Ann.  907. 

93.  A  bond  in  the  name  of  the  state  need 
not  recite  the  names  of  the  parties  for  whose 
benefit  it  is  given  or  say  that  it  is  for  the 
use  of  the  parties  interested.  Steam  Boat 
Napoleon  v.  Etter,  6  Ark.  103;  Simon  v. 
Johnson,  7  Kulp  (Pa.)  166;  Hall  v.  Kintz,  13 
Pa.  Co.  Ct.  24. 

94.  Alabama. —  Jackson  v.  Stanley,  2  Ala. 
326. 

Arkansas.— Mandel  v.  Peet,  18  Ark.  236, 
Minnesota. —  Howard    v.    Manderfield,  31 

Minn.  337,  17  N,  W.  946. 

Montana. — Langstaff  v.  Miles,  5  Mont.  554, 

6  Pac,  356;  Pierse  v.  Miles,  5  Mont.  549,  6 

Pac.  347. 


Nebraska. —  Storz  v.  Finklestein,  48  Nebr. 
27,  50  Nebr.  177,  66  N.  W.  1020,  30  L.  R.  A. 
644,  69  N.  W.  856;  Eckman  V.  Hammond,  27 
Nebr.  611,  43  N.  W.  397. 

New  York. — ^^Leffingwell  v.  Chave,  19  How. 
Pr.  (N.  Y.)  54. 

Pennsylvania. —  Meyers  V.  Ranch,  4  Pa. 
Dist.  333. 

South  Dakota. —  Black  Hills  Mercantile 
Co.  V.  Gardiner,  5  S.  D.  246,  58  N.  W.  557. 

A  bond  on  the  part  of  plaintiff  is  a  re- 
quirement which  has  been  held  to  render  exe- 
cution of  the  bond  by  plaintiff  or  his  duly 
authorized  agent  necessary  (Wagener  v. 
Booker,  31  S.  C.  375,  9  S.  E.  1055;  National 
Exch.  Bank  v.  Stelling,  31  S.  C.  360,  9  S.  E. 
1028),  although  the  contrary  is  the  usual 
interpretation  (Stewart  v.  Katz,  30  Md,  334; 
Black  Hills  Mercantile  Co,  v.  Gardiner,  5 
S.  D.  246,  58  N.  W.  557 ;  Shakman  v.  Koch, 
93  Wis.  595,  67  N.  W.  925 ;  and  cases  cited 
supra  in  this  note ) . 

That  plaintiff's  name  was  signed  without 
authority  is  immaterial  Avhere  execution  by 
him  is  not  essential,  the  bond  being  signed  by 
and  therefore  binding  on  the  sureties.  Taylor 
V.  Ricards,  9  Ark,  378;  Pitkins  v.  Boyd,  4 
Greene  (Iowa)  255. 

In  an  action  on  such  a  bond  plaintiff  can- 
not be  held  liable,  nor  is  he  a  proper  party  to 
the  action.  He  is  liable  to  defendant  for  the 
injury  occasioned  by  the  attachment  but  not 
on  the  bond.  State  v.  Fortinberry.  54  Miss. 
316:  Storz  v.  Finklestein,  50  Nebr.  177,  69 
N.  W.  856, 

95.  Lewis  r.  Butler,  2  Kv,  Dec,  246 :  Ford 
V.  Hurd,  4  Sm,  &  M.  (Miss,)  683:  Booker 
V,  Smith,  38  S,  C,  228,  16  S.  E.  774;  Myers 
V.  Lewis,  1  McMull,  (S,  C)  54. 

One  beneficially  interested  in  the  subject- 
matter  of  the  action  with  plaintiff  has  been 
held  competent  to  give  a  bond  in  compliance 
with  the  requirement  that  it  be  given  by 
plaintiff  —  such  as  the  equitable  owner  of  the 
chose  in  action  sued  on  (Tully  v.  Herrin,  44 
Miss,  626)  ;  one  for  whose  use  the  attach- 
ment in  the  name  of  another  is  sued  out 

(Grand  Culf  R„  etc,  Co,  v.  Conger,  9  Sm. 
&  M,  ( Miss, )  505 )  :  or  one  of  the  trustees  of  a 
town  in  wlx)se  behalf  the  attachment  is  issued 

(Clanton  r.  Laird,  12  Sm,  &  M.  (Miss.)  568), 

96.  The  agent's  authority  need  not  be  un- 
der seal.    Therefore  he  may  bind  plaintiff  by 
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(2)  By  Agent  oe  Attorney.  Some  statutes  permit  the  attachment  bond  to 
be  given  in  behalf  of  plaintiff  by  his  agent  or  attorney.  In  such  case  execution 
by  plaintiff  is  dispensed  with  and  that  of  the  agent  or  attorney  as  principal  obligor 
is  substituted,^^  but  execution  by  another  than  plaintiff  or  his  agent  will  not  be  a 
complianco,^^  and  authority  from  plaintiff  to  act  as  his  agent  is  necessary  when 
execution  by  agent  is  required.^^    Plaintiff  may,  however,  accept  and  ratify  the 


fsigning  the  latter's  name  to  an  attachment 
.bond  upon  the  authority  of  a  telegram  (Ferst 
■V.  Powers,  58  S.  C.  398,  36  S.  E.  744)  ;  or  a 
telephone  message  (Long  v.  Goodwin,  5  Pa. 
:Dist.  335).  Contra,  Forbes  v.  Porter,  25  Fla. 
362,  6  So.  62,  holding  as  a  proposition  of 
general  law,  that  authority  under  seal  is 
necessary  to  bind  the  principal. 

The  issuing  officer  may  demand  the  agent's 
authority,  and  where  there  is  a  power  of  at- 
torney in  writing  he  may  file  it  with  the  un- 
dertaking, but  his  failure  to  do  this  will  not 
invalidate  the  attachment.  Gr oilman  v.  Lip- 
sitz,  43  S.  C.  329,  21  S.  E.  272. 

One  partner  has  authority  by  virtue  of  the 
partnership  relation  to  sign  the  firm-name 
and  bind  the  partnership  to  a  bond  for  at- 
tachment in  an  action  by  the  firm  (Dow  v. 
Smith,  8  Ga.  551;  Churchill  v.  Fulliam,  8 
Iowa  45 ;  Danf orth  v.  Carter,  1  Iowa  546 ; 
Claflin  Hoover,  20  Mo.  App.  314;  Hall 
Xintz,  13  Pa.  Co.  Ct.  24;  Munzesheimer  r. 
Heinze,  74  Tex.  254,  11  S.  W.  1094;  Gray  a 
Steedman,  63  Tex.  95.  See  also  Sims  v.  Ja- 
cobson,  51  Ala.  186;  Brooks  v.  Hartman,  1 
Heisk.  ( Tenn. )  36 ) ,  and  authority  from  the 
other  partners  to  bind  them  may  be  given  by 
parol  (Jefl'reys  i\  Coleman,  20  Fla.  536). 
A  partnership  may  also  make  a  bond  by  its 
several  members  to  procure  an  attachment 
sued  out  by  one  member  for  the  firm  benefit. 
This  is  neither  an  irregularity  nor  a  variance 
(McCluny  v.  Jackson,  6  Gratt.  (Va.)  96), 
■and  a  bond  signed  simply  by  the  individual 
members  of  a  firm  in  whose  behalf  the  at- 
tachment is  issued  sufficiently  shows  execu- 
tion in  the  name  of  plaintiff  (Hampton  v. 
Bogan,  55  S.  C.  547,  33  S.  E.  581). 

An  attorney  at  law  has  no  authority  as 
such  to  bind  his  client  by  signing  the  name  of 
the  latter  to  an  attachment  bond.  He  must 
have  special  or  statutory  authority  for  such 
purpose  the  same  as  any  other  person. 
IBeardslee  v.  Morgan,  29  Mo.  471;  Harris- 
burg  Boot,  etc.,  Co.  'C.  Johnson,  3  Pa.  Dist. 
433;  Mantz  v.  Hendley,  2  Hen.  &  M.  (Va.) 
508.  Compare  Anthanissen  v.  Brunswick, 
<etc..  Steam  Towing,  etc.,  Co.,  92  Ga.  409,  17 
S.  E.  951;  Craig  Herring,  80  Ga.  709,  6 
S.  E,  283;  Fulton  %\  Brown,  10  La.  Ann.  350. 
See  infra,  VII,  E,  2,  d,  (i),  (a),  (2);  and, 
generally,  Attorney  and  Client. 

Want  of  authority  to  bind  the  principal 
-has  been  held  to  be  cured  by  ratification,  so 
"4hat  the  act,  at  the  time  merely  that  of  the 
agent,  subsequently  became  that  of  plaintifT 
in  compliance  with  the  statute  requiring  exe- 
cution by  plaintiff.  State  v.  Fortinberry,  54 
jVIiss.  316;  Augusta  Bank  v.  Conrey,  28  Miss. 
€67.  Compare  Kellogg  v.  Miller,  6  Ark.  468, 
which  holds  that  such  ratification  may  oc- 
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cur  before  but  not  after  the  issue  of  the 
writ. 

97.  Authority  to  sue  out  the  attachment 

impliedly  authorizes  the  agent  or  attorney  to 
do  whatever  else  is  necessary  to  perfect  the 
process,  including  execution  of  the  bond. 
Guckenheimer  v.  Day,  74  Ga.  1 ;  Alexander 
V.  Burns,  6  La.  Ann.  704;  Dillon  v.  Wat- 
kins,  2  Speers  (S.  C.)  445.  See  also  supra, 
VII,  E,  2,  d,  (I),  (A),  (1). 

The  principal  need  not  be  bound. —  A  bond 
binding  the  agent  or  attorney  personally  as 
such  is  a  sufficient  compliance  with  the  stat- 
ute requiring  such  bond  from  plaintiff,  his 
agent,  or  attorney.  Bryan  v.  Knight,  12  Fla. 
165;  Simpson  v.  Knight,  12  Fla.  144;  Conk- 
lin  V.  Goldsmith,  5  Fla.  280;  Walbridge  v. 
Spalding,  1  Dougl.  (Mich.)  451;  Page  v. 
Ford,  2  Sm.  &  M.  (Miss.)  266;  Byne  v. 
Byne,  1  Rich.  (S.  C.)  438. 

A  rule  of  court  against  an  attorney  becom- 
ing surety  is  not  affected  by  a  statute  per- 
mitting him  to  make  an  attachment  bond  for 
his  client,  as  this  contemplates  his  execu- 
tion as  principal  and  the  rule  only  forbids 
him  to  become  surety.  Simpson  v.  Knight, 
12  Fla.  144. 

Form  of  signature  by  plaintiff's  attorney. 
—  Where  plaintiff's  name  is  signed  to  an  at- 
tachment bond  by  his  attorney,  it  should  be 
followed  by  the  words  "  by  his  attorney  at 
law,"  to  which  should  be  added  the  attorney  s 
name.  Long  r.  Hood,  46  Ga.  225.  Compare 
Fulton  V.  Brown,  10  La.  Ann.  350. 

98.  A  bond  which  does  not  appear  to  have 
been  executed  by  agent  cannot  be  upheld  as 
an  agent's  bond  by  evidence  that  such  was 
the  intention,  even  though  such  person  be 
described  as  agent  in  the  attachment  affidavit. 
Work  V.  Titus,  12  Fla.  628. 

99.  Assuming  to  act  as  agent  or  attorney 
is  not  sufficient  if  the  authority  does  not  in 
fact  exist.  Elliott  v.  Plukart,  6  Pa.  Co.  Ct. 
151. 

Authority  as  agent  may  be  presumed  where 
it  has  been  assumed  by  one  in  the  execution 
of  an  attachment  bond  and  has  not  been  de- 
nied or  questioned  by  a  proper  plea  to  that 
effect.  Alford  v.  Johnson,  9  Port.  (Ala.) 
320;  Messner  v.  Lewis,  20  Tex.  221;  Messner 
V.  Hutchins,  17  Tex.  597.  See  also  McDonald 
V.  Fist,  53  Mo.  343. 

The  agent's  authority  need  not  accompany 
the  bond.  The  officer  taking  the  bond  will  be 
presumed  to  have  performed  his  duty  by  re- 
quiring legal  authority.  Lindner  v.  Aaron, 
5  How.  (Miss.)  581.  See  also  Grollman  V. 
Lipsitz,  43  S.  C.  329,  21  S.  E.  272. 

One  partner  is  agent  for  the  partnership, 
so  that  he  may  make  a  bond  in  his  own  name 
to  procure  an  attachment  in  behalf  of  the 
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bond  of  an  unauthorized  agent  or  otlier  person  whenever  such  bond  is  not  jurisdic- 
tional.^ If  execution  by  neither  plaintiff  nor  his  agent  be  required,  an  attempted 
execution  on  behalf  of  plaintiff  which  binds  only  the  obligor  in  his  personal 
capacity  with  the  sureties  is  sufficient.^ 

(b)  By  Sureties  —  (1)  Who  May  Be  —  (a)  Natukal  Persons.  Any  person 
may  be  surety  on  an  attachment  bond  who  possesses  the  capacity  to  contract  and 
who  is  not  otherwise  disqualified  from  becoming  such  surety  by  statute  or  rule 
of  court  ^  or  by  the  fact  that  he  is  already  bound  as  principal.* 

(b)  Corporations  and  Partnerships.  A  corporation  or  partnership  cannot 
become  bound  as  surety  through  an  execution  in  its  name  by  an  agent  authorized 
only  to  bind  it  in  the  ordinary  course  of  business,^  unless  acting  as  surety  is  the 
business  of  such  corporation  or  partnership.^  However,  the  unauthorized  agent 
who  attempts  to  bind  the  corporation  or  partnership  outside  its  legitimate  busi- 
ness becomes  personally  bound  and  the  principal  may,  by  ratification  or  acqui- 
escence, be  estopped  to  plead  ultra  mres? 

(2)  Sufficie:ncy  of  Sureties.  In  order  to  support  an  attachment  statutory 
requirements  respecting  the  number  and  qualifications  of  sureties  on  the  bond 
should  be  complied  with^ — such  as  a  certain  number  of  persons    resident  within 


partnership,  although  the  other  partners  be 
not  bound.  Iroquois  Furnace  Co.  v.  Wilkin 
Mfg.  Co.,  181  111.  582,  54  N.  E.  987  [revers- 
ing  77  111.  App.  59]  ;  Wallis  V.  Wallace,  6 
How.  (Miss.)  254;  Sloo  v.  Powell,  Dall. 
(Tex.)  467;  Kyle  v.  Connelly,  3  Leigh  (Va.) 
719.    See  also  supra,  note  96, 

1.  Arkansas. —  Mandel  v.  Peet,  18  Ark.  236. 
Florida. —  Pollock  v.  Murray,  38  Fla.  105, 

20  So.  815;  Jeffreys  v.  Coleman,  20  Fla.  536. 

Georgia. —  Craig  v.  Herring,  80  Ga.  709,  6 
S.  E.  283. 

Michigan. —  Palmer  v.  Seligman,  77  Mich. 
305,  43  N.  W.  974. 

Pennsylvania. —  Netter  v.  Harding,  6  Pa. 
Dist.  169,  18  Pa.  Co.  Ct.  353. 

2.  One  acting  as  agent  without  authority 
may  make  a  good  bond  where  the  statute 
does  not  require  a  bond  by  plaintiff  or  his 
agent.  Plaintiff's  name  signed  without  au- 
thority may,  in  such  case,  be  treated  as  mere 
surplusage  and  disregarded.  Gable  v.  Brooks, 
48  Md.  108;  Stewart  v.  Katz,  30  Md.  334; 
State  V.  Fortinberry,  54  Miss.  316;  Simmons 
V.  Missouri  Pac.  R.  Co.,  19  Mo.  App.  542. 
See  also  Anthanissen  v.  Brunswick,  etc., 
Steam  Towing,  etc.,  Co.,  92  Ga.  409,  17  S.  E. 
951. 

3.  Attorneys  at  law  may  be  sureties  unless 
expressly  prohibited. —  The  office  of  attorney 
at  law  is  of  itself  no  reason  for  disqualifica- 
tion. Therefore,  although^  rule  of  court  pro- 
hibits attorneys  from  becoming  sureties  on 
cost  and  appeal-bonds,  there  is  nothing  to 
prevent  their  becoming  sureties  on  attach- 
ment bonds.  Abbott  v.  Zeigler,  9  Ind.  511; 
Danforth  v.  Carter,  1  Iowa  546;  Lewis  v. 
Higgins,  52  Md.  614.  See,  generally,  At- 
torney AND  Client. 

A  prohibition  against  attorneys  does  not 
avoid  the  attachment,  when  an  attorney  is 
permitted  to  become  surety  and  the  bond  is 
accepted  and  approved.  Tessier  v.  Crowley, 
17  Nebr.  207,  22  N.  W.  422;  Rogers  r.  Bur- 
bridge,  5  Tex.  Civ.  App.  67,  24  S.  W.  300. 

4.  An  agent  personally  bound  as  principal 
cannot  be  a  surety,  as  this  would  be  per- 


mitting one  to  be  both  principal  and  surety. 
Marshall  V.  Ravisies,  22  Fla.  583;  Wana- 
maker  v.  Bowes,  36  Md.  42. 

A  partner  cannot  be  surety  for  the  part- 
nership, for  as  a  member  of  the  firm  he  is  in- 
dividually bound  as  principal,  and  one  can- 
not be  both  principal  and  surety  on  the  same 
bond.  Bayne  v.  Cusimano,  50  La.  Ann.  361, 
23  So.  361. 

A  stockholder  may  be  surety  for  a  corpora- 
tion on  a  bond  to  procure  an  attachment  in 
behalf  of  the  corporation.  His  relation  to  the 
corporation  is  no  ground  of  objection,  as  he 
does  not  become  subject  to  any  liability  by 
the  fact  that  the  corporation  is  principal. 
City  Nat.  Bank  v.  Cupp,  59  Tex.  268.  The 
fact  that  such  stockholder  is  an  officer  or 
director  makes  no  difference.  Laning  v.  Iron 
City  Nat.  Bank,  (Tex.  Civ.  App.  1896)  36 
S.  W.  481. 

5.  Thatcher  v.  Goff,  13  La.  360. 

6.  Thatcher  v.  Golf,  13  La.  360;  Steppacher 
■V.  MeClure,  75  Mo.  App.  135;  Aldrich  v.  Co- 
lumbia Southern  R.  Co.,  (Greg.  1901)  64  Pac. 
455. 

7.  Thatcher  v.  Goff,  13  La.  360. 

8.  Churchill  v.  Fulliam,  8  Iowa  45;  Dan- 
forth V.  Carter,  1  Iowa  546;  Donnelly  v.  El- 
ser,  69  Tex.  282,  6  S.  W.  563 :  Eikel  v.  Hans- 
com,  3  Tex.  App.  Civ.  Cas.  §  473. 

9.  A  bond  without  surety  cannot  support 
an  attachment  under  a  statute  requiring  a 
bond  with  suretv.  Ford  r.  Rogers,  12  R^ich. 
(S.  C.)  385. 

In  the  federal  courts  the  requirements  of 
the  statute  of  the  state  where  the  court  sits 
concerning  attachment  bonds  must  be  fol- 
lowed. Singer  Mfg.  Co.  r.  jMason.  5  Dill, 
(U.  S.)  488,  22  Fed.  Cas.  No.  12,903. 

10.  Less  than  the  statutory  number  ^vill 
not  support  the  attachment  however  re- 
sponsible those  executing  mav  be.  Roulhac  v. 
Rigby,  7  Fla.  336 ;  Ward  r.  Whitnev,  3  Sandf. 
(N.  Y.)  399:  Spettigue  v.  Hutton,"  0  Pa.  Co, 
Ct.  156. 

If  no  number  of  sureties  is  specified  a 

single  surety  whose  solvency  and  material 
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the  state  and  possessed  of  available  assets  in  a  sufficient  amount  to  the  satisfac- 
tion of  the  statute    or  of  a  designated  officer. 

(ii)  Sealing.  In  some  states  the  old  common-law  rule  requiring  specialtieg 
to  be  under  seal  has  been  dispensed  with  by  statute  or  judicial  construction,  and 
in  such  states  an  attachment  bond  need  not  be  sealed.^^  In  others,  the  old  com- 
mon-law rule  is  adhered  to,  and  there  attachment  bonds  must  be  sealed  except 


possessions  are  satisfactory  is  sufficient. 
Church  17.  Drummond,  7  Ind.  17 ;  Williams  v, 
Barnaman,  19  Abb.  Pr.  (N.  Y.)  69. 

Statutory  construction. —  The  word  "  sure- 
ties," as  employed  in  the  Iowa  statute  con- 
cerning attachment  bonds,  has  been  construed 
to  mean  either  singular  or  plural,  thus  up- 
holding a  bond  with  only  one  surety  as  suffi- 
cient.   Elliott  V.  Stevens,  10  Iowa  418. 

The  bond  need  not  be  both  joint  and  sev- 
eral. A  joint  bond  executed  by  the  requisite 
number  is  sufficient  in  the  absence  of  a  spe- 
cific requirement  that  it  shall  be  also  several. 
Baars  v.  Gordon,  21  Fla.  25. 

Approval  cannot  cure  deficiency  in  number 
of  sureties,  although  the  sufficiency  of  the 
bond  is  committed  to  the  approving  officer 
and  approval  is  required.  Goldmark  v.  Mag- 
nolia Metal  Co.,  28  N.  Y.  App.  Div.  264,  51 
N.  Y.  Suppl.  68. 

.11.  The  object  of  the  requirement  as  to 
residence  of  sureties  is  that  the  attachment 
bond  may  be  enforced  by  the  courts  of  the 
state.  Therefore  the  property  qualifications 
of  a  non-resident  surety,  however  good,  are 
immaterial  and  cannot  fulfil  the  statute. 

Alabama. —  Mobile  Mut.  Ins.  Co.  v.  Cleve- 
land, 76  Ala.  321;  Jackson  v.  Stanley,  2  Ala. 
326. 

Georgia. —  Thompson  v.  Arthur,  Dudley 
(Ga.)  253. 

Louisiana. —  McCook  v.  Willis,  28  La.  Ann. 
448. 

Texas. —  Caldwell  v.  Lamkin,  12  Tex.  Civ. 
App.  29,  33  S.  W.  316. 

United  States. —  Singer  Mfg.  Co,  v.  Mason, 
5  Dill.  (U.  S.)  488,  22  Fed.  Cas.  No.  12,903, 
construing  Kansas  statute. 

Canada. —  Bradbury  v.  Lowry,  3  U.  C.  Q. 
B.  0.  S.  439. 

The  bond  need  not  show  the  fact  of  resi- 
dence although  it  be  essential  to  its  validity. 
If  such  is  not  the  fact  the  proceedings  may 
be  abated.    Jackson  v.  Stanley,  2  Ala.  326. 

A  surety  need  not  reside  in  the  county 
where  the  attachment  is  issued  when  not  so 
required  by  the  statute.  Mobile  Mut.  Ins. 
Co.  V.  Cleveland,  76  Ala.  321. 

12.  Lockett  V.  De  Neufville,  55  Ga.  454. 

A  surety  need  not  own  real  estate,  if  he  be 
otherwise  competent,  unless  such  qualifica- 
tion be  required  by  statute.  Austin  v.  La- 
tham, 19  La.  88. 

The  actual  means  of  the  surety,  under  the 
Louisiana  statute,  not  the  amount  for  which, 
from  the  nature  of  the  ease,  he  may  be  ul- 
timately liable,  must  be  considered  in  ascer- 
taining his  sufficiency.  Thus,  he  must  be 
worth  the  full  amount  of  the  attachment 
bond,  notwithstanding  he  may  be  fully  able 
to  answer  for  the  property  actually  attached. 
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Lard  v.  Strother,  4  Rob.  ( La. )  95 ;  Jackson 
V.  Warwick,  17  La.  436. 

Evidence  of  insufficiency. — Evidence  that  a 
surety  returned  no  property  for  taxation  does 
not  necessarily  require  an  inference  that  he 
is  without  sufficient  available  property  to 
satisfy  the  statute.  Reid  v.  Armour  Packing 
Co.,  93  Ga.  696,  21  S.  E.  131.  A  failure  to 
show  one  of  the  sureties  to  be  insolvent,  to- 
gether with  evidence  showing  that  the  other 
is  worth  many  times  more  than  the  amount 
claimed  in  the  suit  where  the  attachment  was 
issued  does  not  show  that  the  sureties  are  not 
"  good  and  sufficient."  C.  B.  Cones,  etc.,  Mfg. 
Co.  V.  Rosenba.um,  (Tex.  Civ.  App.  1898)  45 
S.  W.  333. 

Each  surety  need  not  be  good  for  the  entire 
amount  of  the  bond,  unless  this  is  specifically 
required.  The  bond  will  be  sufficient  if  both 
together,  where  two  are  required,  are  re- 
sponsible for  the  required  amount.  May  v. 
Gamble,  14  Fla.  467. 

As  to  justification  of  sureties  see  infra, 
VII,  E,  2,  d,  (IV). 

13.  The  solvency  of  sureties  is  primarily 
for  the  approving  officer,  whose  determination 
is  conclusive  until  properly  questioned  by  de- 
fendant before  pleading  to  the  merits;  but 
when  properly  questioned  approval  is  but 
prima  facie  evidence  of  sufficiency.  Reid  v. 
Armour  Packing  Co.,  93  Ga.  696,  21  S.  E. 
131;  Gregory  v.  Clark,  73  Ga.  542;  Perry  v. 
Mulligan,  58  Ga.  479;  Lockett  v.  De  Neuf- 
ville, 55  Ga.  454 ;  Blaney  v.  Findley,  2  Blackf . 
(Ind.)  338;  Gable  v.  Brooks,  48  Md.  108; 
Stewart  v.  Katz,  30  Md.  334. 

As  to  the  necessity  and  sufficiency  of  ap- 
proval of  attachment  bonds  see  infra,  VII, 
E,  2,  d,  (V). 

14.  Ferst  v.  Powers,  58  8.  C.  398,  36  S.  E. 
744;  Grollman  v.  Lipsitz,  43  S.  C.  329,  21 
S.  E.  272;  Brooks  v.  Hartman,  1  Heisk. 
(Tenn.)  36;  Gasquet  v.  Collins,  57  Tex.  340; 
Bernhard  v.  De  Forrest,  36  Tex.  518;  Hart 
V.  Kanady,  33  Tex.  720 ;  Read  v.  Levy,  30  Tex. 
738. 

A  bond  executed  by  a  corporation  stands 
upon  different  ground,  for  a  corporation  prop- 
erly acts  through  its  corporate  seal,  and  al- 
though a  seal  be  not  required  of  natural  per- 
sons this  exemption  does  not  affect  corpora- 
tions. Tanner,  etc..  Engine  Co.  v.  Hall,  22 
Fla.  391. 

15.  Lea  v.  Vail,  3  111.  473;  Hunter  v.  Ladd, 
2  111.  551;  State  v.  Eldridge,  65  Mo.  584; 
State  V.  Chamberlin,  54  Mo.  338;  State  v. 
Thompson,  49  Mo.  188;  Tiffany  v.  Lord,  65 
N.  Y.  310. 

A  sealed  power  of  attorney  is  necessary  to 
authorize  au  agent  to  execute  a  bond  for  his 
principal  where  the  bond  itself  is  required  to 
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they  be  of  such  a  nature  as  not  to  come  within  the  definition  of  a  specialtj.^^ 
HoWever,  the  usual  liberality  respecting  the  character  of  the  seal  is  applicable  to 
attachment  bonds.  Thus,  a  mere  scroll  has  been  held  suflicient,^'''  as  has  the  word 
[seal]  "  printed  on  the  bond  and  the  use  of  one  seal  or  scrawl  by  two  persons.^^ 
(ill)  Attestation.  An  attachment  bond  need  not  be  attested  unless  required 
by  the  statute,^  and,  although  attestation  by  a  magistrate  be  required,  this  need 
not  be  by  the  one  issuing  the  writ.^^ 

(iv)  Justification.  When  the  sureties  are  required  by  statute  to  justify  a 
failure  to  comply  will  be  a  ground  for  avoidance  of  the  attachment.  In  some 
states  justification  is  required  as  an  element  of  jurisdiction,  in  which  case  a  fail- 
ure to  comply  cannot  be  cured  but  often  the  requirement  is  not  mandatory, 
and  a  failure  to  comply  is  regarded  as  a  mere  irregularity  which  may  subse- 
quently be  cured.^^ 

(v)  Approval.  The  ofiicer  issuing  the  writ  is  generally  required  first  to 
approve  and  accept  the  bond.^*  The  writ  may  be  avoided  for  failure  so  to 
approve,^^  but  the  bond  need  not  bear  the  evidence  of  approval.  Existence  of 
the  fact  is  sufiicient,  and  this  is  evinced  by  receiving  and  filing  the  bond  and 
issuing  the  writ ;     and  where  the  statute  requires  indorsement  of  the  approval 


be  sealed  (Forbes  v.  Porter,  25  Fla.  362,  6 
So.  62)  ;  and  in  such  ease  ratification  of  an 
unauthorized  bond  should  likewise  be  under 
seal  (Pollock  v.  Murray,  38  Fla.  105,  20  So. 
815). 

Different    rules   in   different    courts. — In 

Missouri,  iii  ordinary  attachments  before  a 
justice  of  the  peace,  the  statutory  form  omits 
a  seal,  and  in  those  courts  a  seal  is  not  neces- 
sary. This  does  not,  however,  dispense  with 
a  seal  where  the  suit  is  in  the  circuit  court. 
State  V.  Chamberlin,  54  Mo.  338. 

16.  A  simple  undertaking,  although  often 
called  a  bond,  is  not  a  specialty  requiring  a 
seal.    McLain  v.  Simington,  37  Ohio  St.  484. 

17.  State  V.  Eldridge,  65  Mo.  584. 

18.  Underwood  v.  Dollins,  47  Mo.  259. 

19.  Baars  v.  Gordon,  21  Fla.  25. 

20.  Conner  v.  Clarke,  10  Ky.  L.  Rep.  358; 
O'Neal  V.  Owens,  2  N.  C.  419. 

Attestation  cannot  be  required  by  rule  of 
court. —  A  rule  of  court  requiring  attestation 
to  attachment  bonds  has  been  held  to  conflict 
with  a  statute  providing  for  a  bond  without 
making  this  requirement,  and  not  to  be  up- 
held as  a  simple  regulation  of  practice.  Groll- 
man  v.  Lipsitz,  43  S.  C.  329,  21  S.  E.  272. 

21.  Dobbs  V.  Justices  Murray  County  In- 
ferior Ct.,  17  Ga.  624  ;  Brown  v.  Clayton,  12 
Ga.  564. 

22.  Tibbet  v.  Sue,  122  Cal.  206,  54  Pac. 
741;  Taaffe  v.  Rosenthal,  7-'Cal.  514;  Bliss  v. 
Molter,  8  Abb.  N.  Cas.  (N.  Y.)  241,  58  How. 
Pr.  (N.  Y.)  112. 

23.  Jones  v.  Leadville  Bank,  10  Colo.  464, 
17  Pac.  272;  Bell  v.  Moran,  25  N.  Y.  App. 
Div.  461,  50  N.  Y.  Suppl.  982;  McCord,  etc., 
Mercantile  Co.  v.  Glelm,  6  Utah  139,  21  Pac. 
500;  Baxter  v.  Smith,  2  Wash.  Terr.  97,  4 
Pac.  35. 

24.  The  officer  acts  as  defendant's  agent 

in  order  to  approve  and  accept  delivery  of 
the  bond.  Perminter  v,  McDaniel,  1  Hill 
(S.  C.)  267,  26  Am.  Dec.  179. 

A  deputy  clerk  of  court  may  act  for  the 
clerk  in  approving  an  attachment  bond  under 
a  statute  imposing  this  duty  on  the  clerk. 


Finn  v.  Rose,  12  Iowa  565;  Anderson  v. 
Kanawha  Coal  Co.,  12  W.  Va.  526. 

In  Georgia  an  attachment  bond  need  not 
be  approved  by  the  magistrate  who  issues  the 
attachment  writ,  or  in  his  presence.  Smith 
V.  Joiner,  27  Ga.  65.  See  Cox  v.  Felder,  36 
Ga.  597. 

An  attorney  who  is  a  magistrate  has  no 

power  to  approve  and  accept  an  attachment 
bond  for  his  client  in  a  case  in  which  he  ap- 
pears as  attorney,  under  Ga.  Rev.  Code,  §  193, 
which  prohibits  a  judge  or  other  judicial 
officer  from  sitting  in  any  cause  in  which  he 
is  pecuniarily  interested  or  has  been  of  coun- 
sel. Wilkowski  v.  Halle,  37  Ga.  678,  95  Am. 
Dec.  374. 

Mandamus  to  compel  approval. —  Man- 
damus will  lie  to  compel  an  ofiicer,  required 
by  law  to  approve  an  attachment  bond,  to 
perform  his  duty,  that  is,  to  pass  upon  the 
sufiiciency  of  the  bond,  but  not  to  control  his 
discretion  or  require  him  to  approve  unless 
the  reason  for  his  refusal  is  insufiicient  in 
law  and  admits  the  sufficiency  of  the  bond. 
Mobile  Mut.  Ins.  Co.  v.  Cleveland,  76  Ala. 
321. 

25.  Jones  v.  Leadville  Bank,  10  Colo.  464, 
17  Pac.  272;  Conklin  v.  Dutcher,  5  How.  Pr. 
(N.  Y.)  386,  Code  Rep.  N.  S.  (N.  Y.)  49; 
Harrisburg  Boot,  etc.,  Co.  v.  Johnson,  3  Pa. 
Dist.  433;  Elliott  v.  Plukart,  6  Pa.  Co.  Ct. 
151. 

26.  Alabama. —  Hvde  r.  Adams,  80  Ala. 
Ill;  Dothard  v.  Shield,  69  Ala.  135;  Good 
V.  Jones,  56  Ala.  538;  Pearson  v.  Gavle,  11 
Ala.  278. 

Arkansas. —  Mandel  v.  Peet,  18  Ark.  236. 

Florida.— West  v.  Woolfolk,  21  Fla.  189. 

Indiana. —  Levi  r.  Darling,  28  Ind.  497 ; 
Simpson  r.  Minor,  1  Blackf.  (Ind.)  229. 

Maryland. —  Dean  v.  Oppenheimer,  25  Md. 
368;  Howard  v.  Oppenheimer,  25  Md.  350. 

Missouri. —  State  r.  Hesselnieyer,  34  Mo. 
76:  Whitman  Agricultural  Assoc.  v.  National 
R.,  etc..  Industrial  Assoc.,  45  Mo.  App.  90. 

New  York. —  Bascom  v.  Smith,  31  N.  Y. 
595. 

[VII,  E,  2,  d,  (v)] 


638    [4Cye.]  ATTACHMENT 

the  court  may,  upon  determining  the  fact,  direct  the  indorsement  to  be  made 

nunc  jpro  tunc?^ 

e.  Amendment  of  Insufficient  Bond  —  (i)  Bight  to  Amend.  An  attachment 
bond  cannot  be  amended  for  the  purpose  of  curing  any  substantial  defect  without 
express  statutory  permission.  In  such  case  a  sufficient  bond  is  a  condition  prece- 
dent to  the  attachment,^^  and  statutory  amendments  may  properly  relate  only  to 
such  defects  as  are  not  jurisdictioilal  and  which  do  not  render  the  bond  void  ; 
but  amendments  of  any  defects  may  be  permitted  by  statute,  and  if  the  permission 
include  jurisdictional  defects,  they  cease  to  be  so  when  made  amendable.^  There- 
fore, it  is  sometimes  said  that  a  void  bond  may  be  amended  under  authority  of 
the  statute.^^  A  void  bond,  however,  is  no  bond  at  all,  and  wherever  a  bond  is 
requisite  to  an  amendment,  a  void  bond  cannot  be  amended."^ 

(ii)  ExEECiSE  OF  Bight.  The  method  of  amendment  may  be  either  by 
correcting  some  formal  irregularity,  mistake,  or  omission  or  by  substituting  a 
new  and  sufficient  bond  for  a  defective  one.^    Where  permissible,  amendments 


rea^as  — Griffith  v.  Eobinson,  19  Tex.  219. 
West    Virginia. —  Anderson    V.  Kanawha 
Coal  Co.,  12  W.  Va.  526. 

27.  Mandel  v.  Peet,  18  Ark.  236;  West  v. 
Woolfolk,  21  Fla.  189;  Anderson  v.  Kanawha 
Coal  Co.,  12  W.  Va.  526. 

28.  California.— TMiQi  v.  Sue,  122  Cal. 
206,  54  Pac.  741. 

Florida.— v.  Titus,  12  Fla.  628; 
Eoulhae  v.  Rigby,  7  Fla.  336. 

Kentucky. —  Horne  v.  Mitchell,  7  Bush 
(Ky.)  131. 

Louisiana. —  Graham  v.  Burckhalter,  2  La. 
Ann.  415. 

Michigan. —  Anonymous,  2  Mich.  N.  P.  118. 

Mississippi. —  Houston  v.  Belcher,  12  Sm. 
&  M.  (Miss.)  514. 

Pennsylvania. —  Spettigue  v.  Hutton,  9  Pa. 
Co.  Ct.  156;  Elliott  v.  Plukart,  6  Pa.  Co. 
Ct.  151. 

Texas. —  East  Texas,  etc..  Lumber  Co.  v. 
Warren,  78  Tex.  318,  14  S.  W.  783;  Caldwell 
V.  Lamkin,  12  Tex.  Civ.  App.  29,  33  S.  W. 
316;  Winn  v.  Sloan,  1  Tex.  App.  Civ.  Cas. 
§  1103;  Whitley  v.  Jackson,  1  Tex.  App.  Civ. 
Cas.  §  574. 

29.  Sims  V.  Jacobson,  51  Ala.  186;  Guck- 
enheimer  v.  Day,  74  Ga.  1 ;  Lockett  v.  De 
Neufville,  55  Ga.  454;  Blake  V:  Camp,  45 
Ga.  298;  Kent  v.  Dowing,  44  Ga.  116;  Oliver 
V.  Wilson,  29  Ga.  642;  Cohen  v.  Manco,  28 
Ga.  27;  Smith  v.  Joiner,  27  Ga.  65;  Brown 
V.  McCluskey,  26  Ga.  577. 

30.  Colorado. —  Jones  v.  Leadville  Bank, 
10  Colo.  464,  17  Pac.  272. 

Georgia. — Anthanissen  v.  Brunswick,  etc., 
Steam  Towing,  etc.,  Co.,  92  Ga.  409,  17  S.  E. 
951. 

Illinois. —  Schmitt  v.  Bevine,  63  111.  App. 
289. 

Iowa. —  Elliott  V.  Stevens,  10  Iowa  418. 

Michigan. —  Adams  v.  Kellogg,  63  Mich. 
105,  29  N.  W.  679. 

Missouri.- — Van  Arsdale  v.  Krum,  9  Mo. 
397. 

Tennessee. —  Hart  v.  Dixon,  5  Lea  (Tenn.) 
336. 

31.  Jackson  v.  Stanley,  2  Ala.  326;  Finn 
V.  Mehrbach,  65  N.  Y.  Suppl.  250;  Lillard 
V.  Carter,  7  Heisk.  (Tenn.)  604. 
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32.  Owens  v.  Johns,  59  Mo.  89;  Boyd  V. 
Boyd,  2  Nott  &  M.  (S.  C.)  125. 

33.  Alabama. —  McKissack  v.  Witz,  120 
Ala.  412,  25  So.  21 ;  Ex  p.  Nicrosi,  103  Ala. 

104,  15  So.  507;  Alford  V.  Johnson,  9  Port. 
(Ala.)  320. 

Arkansas. —  Mandel  v.  Peet,  18  Ark.  236. 

Georgia. —  Sutherlin  v.  Underwriters' 
Agency,  53  Ga.  442. 

Illinois. —  Lea  v.  Vail,  3  111.  473. 

Minnesota. —  Blake  v.  Sherman,  12  Minn. 
420. 

Mississippi. —  Boisseau  v.  Kahn,  62  Miss. 
757. 

New  York. —  Bell  v.  Moran,  25  N.  Y.  App. 
Div.  461,  50  N.  Y.  Suppl.  982;  Conklin  v. 
Dutcher,  5  How.  Pr.  {N.  Y.)  386,  Code  Kep. 
N.  S.  (N.  Y.)  49. 

Utah. —  McCord,  etc..  Mercantile  Co.  v. 
Glenn,  6  Utah  139,  21  Pac.  500. 

West  Virginia. — Anderson  v.  Kanawha  Coal 
Co.,  12  W.  Va.  526. 

34.  Alabama. — Good  v.  Jones,  56  Ala.  538; 
Jackson  v.  Stanley,  2  Ala.  326;  Lowry  v. 
Stowe,  7  Port.  (Ala.)  483. 

Georgia. —  Irvin  v.  Howard,  37  Ga.  18. 

Iowa. —  Griffith  v.  Milwaukee  Harvester 
Co.,  92  Iowa  634,  61  N.  W.  243,  54  Am.  St. 
Rep.  573;  Gourley  t;.,Carmody,  23  Iowa  212; 
State  Branch  Bank  v.  Morris,  13  Iowa  136; 
Holmes  v.  Budd,  11  Iowa  186;  Elliott  v. 
Stevens,  10  Iowa  418;  Van  Winkle  v.  Stevens, 
9  Iowa  264;  Cheever  v.  Lane,  9  Iowa  193; 
Churchill  v.  Fulliam,  8  Iowa  45. 

Kentucky. —  Nutter  v.  Connet,  3  B.  Mon. 
(Ky.)  199. 

Michigan. —  Adams  v.  Kellogg,  63  Mich. 

105,  29  N.  W.  679;  Kidd  v.  Dougherty,  59 
Mich.  240,  26  N.  W.  510;  Torrent  V.  Mus- 
kegon Booming  Co.,  21  Mich.  159. 

Missouri. —  Beardslee  v.  Morgan,  29  Mo. 
471 ;  Wood  v.  Squires,  28  Mo.  528. 

Montana. — Langstaff  v.  Miles,  5  Mont.  554, 
6  Pac.  356;  Pierse  v.  Miles,  5  Mont.  549,  6 
Pac.  347. 

New  York. —  Kissam  v.  Marshall,  10  Abb 
Pr.  (N.  Y.)  424;  Corbit  v.  Nicoll,  12  N.  Y 
Civ.  Proc.  235. 

Tennessee. —  Brooks  v.  Hartman,  1  Heisk 
(Tenn.)  36;  Arledge  V.  White,  1  Head  (Tenn, 
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may  be  made  before  discharge  of  tlie  attachments^  and  an  opportunity  to  amend 
sliould  be  allowed  before  discharging  the  attachment  on  account  of  an  insufficient 
bond.s^ 

(ill)  Effect  of  Amendment.  Permitting  the  correction  of  an  original  bond 
or  the  substitution  of  a  new  one  supposes  the  existence  of  a  bond  not  defective 
in  a  jurisdictional  respect  or  else  dispenses  with  the  jurisdictional  element  as  a  con- 
dition precedent.  In  any  case  therefore  the  effect  of  a  duly  authorized  amend- 
ment is  to  validate  the  proceeding  from  its  inception.^'^ 

f.  Waiver  of  Insufficient  Bond.  Since  an  attachment  bond  is  required  for 
the  protection  of  defendant,  the  want  of  a  sufficient  bond  may  be  waived  by 
him,^  unless  the  giving  of  a  bond  is  an  element  of  jurisdiction  and  the  defect  is 
such  as  to  render  the  writ  void.^^  A  waiver  may  be  express,  as  by  stipulation,^ 
but  usually  it  results  from  a  failure  to  object  until  after  entry  of  a  general 
appearance,^^  plea  to  the  merits,^^  judgment,^^  or  appeal.^ 


241;  Alexander  v.  Lisby,  2  Swan  (Tenn.) 
107. 

United  States. —  Singer  Mfg.  Co.  v.  Mason, 

5  Dill.  (U.  S.)  488,  22  Fed.  Cas.  No.  12,903, 
construing  Kansas  statute. 

A  bond  insufiacient  in  amount  can,  it  seems, 
be  amended  in  no  other  way.  See  supra,  VII, 
E,  2,  b,  (I),  note  76. 

35.  Sloo  V.  Powell,  Dall.  (Tex.)  467. 

36.  Alabama. —  Hyde  v.  Adams,  80  Ala. 
Ill;  Lowe  v.  Derrick,  9  Port.  (Ala.)  415; 
Lowry  v.  Stowe,  7  Port.  (Ala.)  483. 

Georgia. —  Lockett  v.  De  Neufville,  55  Ga. 
454;  Long  v.  Hood,  46  Ga.  225;  Irvin  v. 
Howard,  37  Ga.  18. 

loioa. —  Churchill  v.  Fulliam,  8  Iowa  45; 
Bretney  v.  Jones,  1  Greene  (Iowa)  366. 

Missouri. —  Jasper  County  v.  Chenault,  38 
Mo.  357;  Beardslee  v.  Morgan,  29  Mo.  471; 
Tevis  V.  Hughes,  10  Mo.  380;  Claflin  v. 
Hoover,  20  Mo.  App.  314;  Cummings  v. 
Denny,  6  Mo.  App.  602. 

United  States. —  Buraberger  v.  Gerson,  24 
Fed.  257,  construing  Louisiana  statute. 

An  amendable  defect  is  not  a  ground  of 
abatement  of  the  writ  as  for  a  want  of  juris- 
diction. Anthanissen  v.  Brunswick,  etc., 
Steam  Towing,  etc.,  Co.,  92  Ga.  409,  17  S.  E. 
951;  Adams  v.  Kellogg,  63  Mich.  105,  29 
N.  W.  679. 

In  the  appellate  court  a  defective  attach- 
ment bond  cannot  be  amended.  Alabama 
Bank  v.  Fitzpatrick,  4  Humphr.  (Tenn.)  311. 
But  it  has  been  held  that  where  a  cause  is 
reversed  because  of  an  insufficient  attachment 
bond  it  may  be  remanded  with  leave  to 
amend.    Hamble  v.  Owen,  26  Iowa  70. 

37.  Arkansas. — Bergman  v.  Sells,  39  Ark. 
97. 

Colorado.— McCrsiW  v.  Welch,  2  Colo.  284. 
Iowa. —  State  Branch  Bank  v.  Morris,  13 
Iowa  136. 

Minnesota. —  Blake  v.  Sherman,  12  Minn. 
420. 

Montana. — Langstaff  v.  Miles,  5  Mont.  554, 

6  Pac.  356;  Pierse  v.  Miles,  5  Mont.  549,  6 
Pac.  347. 

Neio  York. —  Riley  v.  Skidmore,  2  Silv.  Su- 
preme (N.  Y.)  573,  6  N.  Y.  Suppl.  107,  24 
N.  Y.  St.  724. 

Tennessee. —  Brooks  V.  Hartman,  1  Heisk. 
(Tenn.)  36. 


38.  Amendable   defects  may  be  waived 

( Steers  v.  Morgan,  66  Ga.  552 )  ;  but  if  de- 
fendant does  not  object  a  stranger  to  the  pro- 
ceeding cannot  (Reinmiller  v.  Skidmore,  7 
Lans.  (N.  Y.)  161;  Camberford  v.  Hall,  3 
McCord(S.  C.)  345;  Baxter  v.  Smith,  2  Wash. 
Terr.  97,  4  Pac.  35). 

39.  Houston  v.  Belcher,  12  Sm.  &  M. 
(Miss.)  514;  Tyson  v.  Hamer,  2  How.  (Miss.) 
669. 

40.  Moynihan  V.  Drobaz,  124  Cal.  212,  56 
Pac.  1026,  71  Am.  St.  Rep.  46. 

41.  General  appearance  without  objection 
waives  detects. —  Hammond  v.  Starr,  79  Cal. 
556,  21  Pac.  971. 

A  special  appearance,  entered  for  the  sole 
purpose  of  moving  to  set  aside  the  attach- 
ment, is  not  a  waiver  of  insufficiency  of  the 
bond  upon  which  the  attachment  is  issued. 
Tiffany  v.  Lord,  65  N.  Y.  310. 

Effect  of  appearance,  generally,  see  infra, 
XVI,  B,  3. 

42.  Pleading  to  the  merits  a  waiver  of  de- 
fects.—  Reagan  t?.  Irvin,  25  Ark.  86;  Perry  v. 
Mulligan,  58  Ga.  479;  Bryant  v.  Hendee,  40 
Mich.  543.  Contra,  Drake  v.  Brander,  8  Tex. 
351. 

A  failure  to  plead  defect  in  abatement  of 

the  writ  waives  the  defect.  Jones  v.  Pope, 
6  Ala.  154;  Bickerstaff  v.  Dellinger,  1  N.  C. 
388;  Powell  v.  Hampton,  1  N.  C.  218. 

43.  After  judgment  is  too  late  to  object  to 
defective  bond. —  Carothers  v.  Click,  Morr. 
(Iowa)  54;  Englehart-Davidson  Mercantile 
Co.  V.  Burrell,  66  Mo.  App.  117. 

44.  Objection  to  defective  bond  cannot  be 
first  raised  in  appellate  court. —  Alabama. — 
Burt  V.  Parish,  9  Ala.  211:  Fleming  v. 
Burge,  6  Ala.  373;  Conklin  r.  Harris,  5  Ala. 
213. 

Arkansas. —  Fletcher  v.  Menken,  37  Ark. 
206. 

Illinois. —  Iroquois  Furnace  Co.  r.  Wilkin 
Mfg.  Co.,  181  111.  582,  54  N.  E.  987  [reversing 
77  III.  App.  59]  :  Morris  r.  School  Trustees, 
15  111.  266. 

Kansas. —  Myers  v.  Cole,  32  Kan.  138,  4 
Pac.  169. 

Louisiana. —  Durham  r.  Lisso,  32  La.  Ann. 
415. 

Mississippi. —  Barrow  v.  Burbridge,  41 
Miss.  622. 
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g.  Substitution  of  Sufficient  Bond.  In  order  to  render  a  surety  competent 
to  testify  on  behalf  of  plaintiff,  a  new  bond  with  a  different  surety  may  be  sub- 
stituted therefor  and  the  original  canceled  prior  to  the  accrual  of  liability 
thereupon.^^ 

VIII.  THE  WRIT. 

A.  Nature  and  Necessity.  Th^  writ  of  attachment  is  the  process  issued  at 
the  institution  or  during  the  progress  of  an  action  commanding  the  sheriff  or 
other  proper  officer  to  attach  the  property,  rights,  credits,  or  effects  of  defendant 
to  satisfy  the  demands  of  plaintiff.^^  The  ancillary  writ  is  not  a  pleading  which 
permits  of  an  answer.  It  constitutes  no  part  of,  and  is  not  embraced  in,  the 
pleadings  in  the  action.^'''  An  attachment  without  the  writ  is  void,  that  being 
the  leading  and  essential  process  in  the  proceeding.^^ 

B.  Issues  When —  l.  In  General  —  a.  Rule  Stated.  Where  the  statute  fixes 
a  time  within  which  the  writ  may  issue,  it  must  be  issued  within  such  prescribed 
time.*^  In  the  case  of  ancillary  attachment,  the  pendency  of  an  action  is  a  pre- 
requisite to  tlie  right  to  the  writ,  and  a  writ  issued  before  an  action  is  commenced 
is  void  and  can  give  no  lien;^^  but  the  writ  may  be  issued  contemporaneously 
with  the  commencement  of  suit^^  or  at  any  time  thereafter  before  final  judg- 
ment.^^    It  can  never  be  issued,  however,  before  the  filing  of  the  required  affi- 


45.  Tyson  v.  Lansing,  10  La.  444;  Gar- 
mon  V.  Barringer,  19  N.  C.  502;  Shaw  v. 
Trunsler,  30  Tex.  390;  Drake  u.  Brander,  8 
Tex.  351. 

46.  Bouvier  L.  Diet.  In  Delaplain  v.  Arm- 
strong, 21  W.  Va.  211,  213,  the  writ  is  thus 
defined :  "An  order  of  attachment  is  an  exe- 
cution by  anticipation," 

Under  the  code  practice  a  defendant  who 
interposes  a  counter-claim  may  enforce  the 
same  by  attachment.  See  for  example  N.  Y. 
Code  Civ.  Proc.  §  720;  State  V.  Hobson,  6 
Ohio  S.  &  C.  PI.  Dec.  338. 

47.  Boston  v,  Wright,  3  Kan.  220;  Beck 
v.  Irby,  36  Miss.  188. 

Where  the  suit  is  commenced  by  a  writ  of 
attachment,  it  serves  as  both  process  and 
count,  and  no  declaration  is  necessary.  Where 
this  is  the  case,  the  above  statement  does  not 
apply.  Moore  v.  Hawkins,  6  Dana  (Ky.) 
289  ;  Osgood  v.  Holyoke,  48  Me.  410;  Saco  V). 
Hopkinton,  29  Me.  268 ;  Fairbanks  v.  Stanley, 
18  Me.  296;  Brigham  v.  Este,  2  Pick.  (Mass.) 
420.  See  also  Monroe  v.  Castleman,  3  A.  K. 
Marsh.  (Ky.)  399;  Kincaid  v.  Francis,  Cooke 
(Tenn.)  49. 

48.  Sawyers  v.  Smith,  41  Miss.  554. 

49.  Thus,  under  a  statute,  providing  that 
a  writ  against  a  defendant  who  has  ab- 
sconded or  concealed  himself  should  issue 
within  three  months  after  the  injury  done, 
an  attachment  issued  more  than  three  months 
after  such  injury  has  been  held  to  be  void. 
Webb  V.  Bowler,  50  N.  C.  362. 

In  Pennsylvania  an  early  statute  requiring 
the  creditor  to  wait  six  days  before  suing 
out  an  attachment  against  an  absconding 
debtor  has  been  abolished.  Jewel  v.  Howe,  3 
Watts  (Pa.)  144;  Wray  v.  Gilmore,  1  Miles 
(Pa.)  75. 

50.  Alabama. —  Morgan  v.  Lamar,  9  Ala. 
231. 

California. —  Wheeler  v.  Farmer,  38  Cal. 
203 ;  Low  v.  Henry,  9  Cal.  538. 

Iowa. —  Nuckols  v,  Mitchell,  4  Greene 
(Iowa)  432. 

[VII,  E,  2,  g] 


Kansas. —  Bannister  v.  Carroll,  43  Kan.  64, 
22  Pac.  1012;  Dunlap  v.  McFarland,  25  Kan. 
488. 

Kentucky. —  Redwine  v.  Underwood,  101 
Ky.  190,  19  Ky.  L.  Rep.  366,  40  S.  W.  462; 
Kellar  v.  Stanley,  86  Ky.  240,  9  Ky.  L.  Rep. 
388,  5  S.  W.  477. 

Montana. —  Sharman  V.  Huot,  20  Mont. 
555,  52  Pac.  558,  63  Am.  St.  Rep.  645. 

Nevada. —  Levy  v.  Elliott,  14  Nev.  435. 

New  York. —  Houghton  v.  Ault,  16  How, 
Pr.  (N.  Y.)  77.  , 

North  Carolina. —  Marsh  v.  Williams,  63 
N.  C.  371. 

Ohio. —  Seibert  v.  Switzer,  35  Ohio  St.  661 ; 
Central  Sav.  Bank  Co.  v.  Langenbach,  1  Ohio 
S.  &  C.  PI.  Dec.  182,  1  Ohio  N.  P.  124. 

Oklahoma. —  Raymond  v.  Nix,  5  Okla.  656, 
49  Pac.  1110. 

Oregon. —  White  v.  Johnson,  27  Oreg.  282, 
40  Pac.  511,  50  Am.  St.  Rep.  726. 

Tennessee. —  Barber  v.  Denning,  4  Sneed 
(Tenn.)  266;  Thompson  v.  Carper,  11  Humphr. 
(Tenn.)  542. 

Texas. —  King  v.  Robinson,  2  Tex.  App. 
Civ.  Cas.  §  554.  But  see  Bowers  v.  Chaney, 
21  Tex.  363,  holding  that  a  writ  issued  before 
the  filing  of  the  petition  is  voidable  but  not 
void  when  attacked  collaterally. 

West  Virginia. —  Steele  V.  Harkness,  9 
W.  Va.  13,  holding  that  after  a  suit  has 
abated  the  writ  cannot  issue. 

Wisconsin. —  Jarvis  v.  Barrett,  14  Wis.  591. 

United  States. —  Spreen  v.  Delsignore,  94 
Fed.  71,  construing  Kentucky  statute. 

This  rule  has  been  strictly  construed,  and  a 
writ  issued  on  the  same  day  that  the  action 
was  commenced,  but  prior  thereto,  held  void. 
Seibert  v.  Switzer,  35  Ohio  St.  661. 

51.  Hubbardston  Lumber  Co.  v.  Covert,  35 
Mich.  254;  Houghton  v.  Ault,  16  How.  Pr. 
(N.  Y.)  77. 

52.  Indiana. —  Will  v.  Whitney,  15  Ind. 
194. 

Kentucky. —  Kellar  v.  Stanley,  86  Ky.  240, 
9  Ky.  L.  Rep.  388,  5  S.  W.  477 ;  Hall  v.  Grp- 
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davit  and  bond.^^  Where  the  attachment  can  be  issued  only  on  the  order  of  the 
court  it  should  be  issued  as  of  the  term  at  which  it  is  awarded. 

b.  When  Action  Deemed  Commenced  —  (i)  On  Filing  Affidavit.  In 
some  states  the  time  of  tiling  the  affidavit  for  attachment  is  made,  by  statute,  for 
all  legal  purposes  the  date  of  the  commencement  of  the  suit,  and  a  proBcipe  is 
not  required.^^ 

(ii)  On  Filing  Complaint,  Declaration,  or  Petition  In  other  states 
the  action  is  deemed  to  be  commenced  when  the  complaint,  declaration,  or  peti- 
tion is  tiled ,^  although  in  some  it  is  also  necessary  that  a  summons  be  issued 
thereon  with  a  hona  fide  intent  that  it  shall  be  served.^^ 


gan,  78  Ky.  11;  Fremd  v.  Ireland,  17  Ky.  L. 
Rep.  1140,  33  S.  W.  89;  Kendall  v.  Kennedy, 
8  Ky.  L.  Rep.  532. 

Nebraska. —  Hoagland  v.  Wilcox,  42  Nebr, 
138,  GO  N.  W.  376;  Strickler  v.  Hargis,  34 
Nebr.  468,  51  N.  W.  1039;  Coffman  V.  Brand- 
hoeffer,  33  Nebr.  279,  50  N.  W.  6. 

Neio  York. — Houghton  v.  Ault,  16  How.  Pr. 
(N.  Y.)  77. 

United  States. —  Spreen  v.  Delsignore,  94 
Fed.  71,  construing  West  Virginia  statute. 

Attachment  after  verdict. —  It  has  been 
held  in  Kansas  that  attachment  may  be  al- 
lowed in  a  civil  action  for  the  recovery  of 
money  after  the  return  of  the  verdict  and  be- 
fore the  final  judgment  thereon  is  rendered 
and  recorded.  Davis  v.  Jenkins,  46  Kan.  19, 
26  Pac.  459. 

53.  Alabama. —  Kirkman  v.  Patton,  19  Ala. 
32. 

Arkansas. —  McDonald  V.  Smith,  24  Ark. 
63  4. 

California. —  Wheeler  v.  Farmer,  38  Cal. 
203. 

Colorado. — Nachtrieb  v.  Stoner,  1  Colo.  423. 

Florida. —  Simpson  v.  Knight,  12  Fla.  144. 

Michigan. —  Howell  V.  Dickerman,  88  Mich. 
361,  50  N.  W.  306;  Hubbardston  Lumber  Co. 
V.  Covert,  35  Mich.  254;  Buckley  v.  Lowry, 
2  Mich.  418;  Wight  V.  Warner,  1  Dougl. 
(Mich.)  384. 

Nebraska. —  Tessiar  v.  Crowley,  16  Nebr. 
369,  20  N.  W.  264. 

0/iio.— Endel  v.  Leibrock,  33  Ohio  St.  254. 

Texas.— Griffith,  v.  Robinson,  19  Tex.  219; 
Wright  V.  Ragland,  18  Tex.  289. 

United  States. —  People's  Sav.  Bank,  etc., 
Co.  V.  Batchelder  Egg  Case  Co.,  51  Fed.  130, 
4  U.  S.  App.  603,  2  C.  C.  A.  126,  construing 
Arkansas  statute. 

See  supra,  VII,  E,  1,  a;  and  5  Cent.  Dig. 
tit.  "  Attachment,"  §  396.' 

Affidavit  and  writ  dated  same  day. — Where 
the  affidavit  was  made  the  same  day  the  writ 
issued  and  purports  to  be  annexed  thereto  it 
will  he  presumed  that  the  writ  did  not  pass 
from  the  clerk's  hands  until  the  affidavit  was 
made,  and  it  is  of  no  consequence  whether 
the  writ  was  filled  out  before  the  making  of 
the  affidavit,  Hubbardston  Lumber  Co.  v. 
Covert.  35  Mich.  254. 

54.  Barney  r.  Patterson,  6  Harr.  &  J. 
(Md.)  182,  holding,  however,  that  the  inter- 
vention of  a  term  before  the  issue  of  the 
attachment  is  an  irregularity  which  renders 
the  writ  voidable  and  not  void. 


55.  Simpson  v.  Knight,  12  Fla.  144;  Pul- 
lian  V.  Nelson,  28  111.  112;  Eddy  v.  Prady,  16 
111.  306;  Buck  v.  Coy,  73  111.  App.  160. 

56.  Arkansas.—  McDonald  v.  Smith,  24 
Ark.  614.  See  also  Rheubottom  v.  Sadler,  19 
Ark.  491. 

Georgia. —  Greaves  v.  Strozier,  37  Ga.  32. 

Iowa. —  Reed  v.  Chubb,  9  Iowa  178;  Har- 
gan  V.  Burch,  8  Iowa  309. 

Texas. —  Cordova  v.  Priestly,  4  Tex.  250 ; 
Wooster  v.  McGee,  1  Tex.  17 ;  Fowler  v.  Poor, 
Dall.  (Tex.)  401.  But  while  it  is  irregular 
and  erroneous  to  issue  a  writ  of  attachment 
before  the  filing  of  the  petition,  yet  this 
would  only  render  the  writ  voidable  and  not 
void,  and  therefore  it  would  not  be  subject 
to  collateral  attack.  Bowers  v.  Chaney,  21 
Tex.  363,  distinguishing  the  foregoing  cases 
on  the  ground  that  in  them  there  was  a  di- 
rect attack  and  the  judgments  would  have 
been  reversed  on  appeal. 

Washington. —  Schwabacher  V.  Abrahams 
Grocery  Co.,  14  Wash.  225,  44  Pac.  257; 
Cosh-Murray  Co.  v.  Tuttich,  10  Wash.  449, 
38  Pac.  1134,  which  hold  that  the  Washington 
code  of  civil  procedure  providing  that  civil 
actions  shall  be  commenced  by  the  filing  of  a 
complaint  is  not,  so  far  as  it  applies  to  suits 
in  which  attachments  are  issued,  repealed  by 
Wash.  Laws  (1893),  p.  407,  which  declares 
that  civil  actions  shall  be  commenced  by  serv- 
ice of  summons,  but  that  for  the  purpose  of 
issuing  writs  of  attachments  the  filing  of 
complaint  is  still  to  be  taken  as  commence- 
ment of  an  action  upon  which  the  clerk  is  au- 
thorized to  act. 

United  States. —  People's  Sav.  Bank,  etc., 
Co.  V.  Batchelder  Egg  Case  Co.,  51  Fed.  130, 
4  U.  S.  App.  602,  2  C.  C.  A.  126,  construing 
Arkansas  statute. 

See  5  Cent.  Dig.  tit.  ''Attachment,"  §  397. 

Presumption  as  to  time  of  issue. —  Where 
the  record  showed  that  a  petition  was  filed 
and  the  writ  of  attachment  issued  on  the 
same  day  it  was  presumed  that  the  writ  was 
issued  after  the  filing  of  the  petition.  Nuck- 
ols  V.  Mitchell,  4  Greene  (Iowa)  432;  Pitkins 
V.  Boyd,  4  Greene  (Iowa)  255. 

57.  California. —  Low  V.  Henrv,  9  Cal.  538; 
Ex  p.  Cohen.  6  Cal.  318. 

Kansas. —  Dunlap  r.  McFarland,  25  Kan. 
488. 

Kcntucki/. —  Kellar  r,  Stanlev,  86  Kv.  240, 
9  Ky.  L.  Rep.  388,  5  S.  W.  477 ;  Hall  r.  Gro- 
gan.  78  Kv.  11;  Fremd  v.  Ireland,  1/  Ky.  L 
Rep.  1140,'  33  S.  W.  89. 
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(ill)  On  Issue  of  Summons: — (a)  Eule  Stated.  The  action,  in  some  states, 
is  deemed  to  be  commenced  when  the  summons  is  issiied,^^  bat  the  suit  will  be 
deemed  pending  for  the  purposes  of  the  issue  of  the  writ,  if  the  summons  and 
writ  issue  simultaneously.^^ 

(b)  What  Constitiotes  Issue  of  Summons.  Summons  will  be  deemed  issued 
when  it  is  made  out  and  placed  in  the  hands  of  an  officer  authorized  to  serve  it 
with  a  h  ana  fide  'mtQXit  to  have  it  served.^  It  is  not  necessary,  however,  that  the 
summons  should  be  actually  served  by  the  officer  before  the  issue  of  the  writ  of 
attachmeiit,^^  although  in  some  states  it  is  provided  that  a  personal  service  of  such 
summons  shall  be  made,  or  publication  thereof  commenced,  within  a  specified 
time  after  the  issue  of  the  same,  and  if  publication  has  been  or  is  thereafter  com- 
menced, that  the  service  must  be  made  complete  by  the  continuance  thereof.^^ 


Nebraska. —  Darnell  v.  Mack,  46  Nebr.  740, 
65  N.  W.  805;  Hoagland  v.  Wilcox,  42  Nebr. 
138,  60  N.  W.  376;  Coffman  v.  Brandhoeffer, 
33  Nebr.  279,  50  N.  W.  6. 

Ohio.—  Seibert  v.  Switzer,  35  Ohio  St.  661 ; 
Central  Sav.  Bank  Co.  v.  Langenbach,  1  Ohio 
S.  &  C.  PI.  Dec.  182,  1  Ohio  N.  P.  124. 

Oklahoma. —  Raymond  v.  Nix,  5  Okla.  656, 
49  Pac.  1110. 

United  States. —  Spreen  v.  Delsignore,  94 
Fed.  71,  construing  Ky.  Civ.  Code,  §  194. 

Summons  by  order  of  publication. —  Where 
the  action  is  deemed  to  be  commenced  upon 
filing  of  the  petition  and  causing  summons 
to  be  issued  thereupon,  it  has  been  held  that 
when  the  petition  is  filed  and  a  summons 
served  or  the  first  publication  is  made  within 
sixty  days,  such  service  or  first  publication 
relates  back  to  the  time  of  filing  of  petition, 
prcecipe,  and  other  necessary  papers,  and  by 
such  relation  the  suit  is  to  be  deemed  to 
have  been  commenced  at  the  date  of  their 
filing.  Bannister  v.  Carroll,  43  Kan.  64,  22 
Pac.  1012;  Raymond  v.  Nix,  5  Okla.  656,  49 
Pac.  1110. 

58.  Montana. —  Sharman  v.  Huot,  20  Mont. 
555,  52  Pac.  558,  63  Am.  St.  Rep.  645. 

New  York. —  Allen  v.  Meyer,  73  N.  Y.  1. 

Ore^^on.— White  v.  Johnson,  27  Oreg.  282, 
40  Pac.  511,  50  Am.  St.  Rep.  726. 

Texas. —  King  v.  Robinson,  2  Tex.  App. 
Civ.  Cas.  §  554. 

Wisconsin. —  Bell  v.  Olmsted,  18  .  Wis.  69; 
Jarvis  v.  Barrett,  l4  Wis.  591. 

United  States. —  Henrietta  Min.,  etc.,  Co. 
V.  Gardner,  173  U.  S.  123,  19  S.  Ct.  327,  43 
L.  ed.  637,  construing  Arizona  statute. 

Warning  order  in  lieu  of  summons. —  [n 
Kentucky  where  a  warning  order  addressed 
to  defendant  is  issued  by  the  clerk,  failure  to 
issue  a  summons  is  not  deemed  to  be  erro- 
neous. Anderson  v.  Sutton,  2  Duv.  (Ky.) 
480. 

59.  Colorado. —  Schuster  v.  Rader,  13  Colo. 
329,  22  Pac.  505. 

Iowa. —  Nuckols  v.  Mitchell,  4  Greene 
(Iowa)  432. 

Kentucky. —  Harbour-Pitt  Shjoe  Co.  V. 
Dixon,  22  Ky.  L.  Rep.  1169,  60  S.  W. 
186. 

Minnesota. —  Blcickman  v.-  Wheaton,  13 
Minn.  326. 

New  York.— Wehh  v.  Baily,  54  N.  Y.  164; 
Finn  v.  Mehrbach,  65  N.  Y.  Suppl.  250,  30 
N.  Y.  Civ.  Proc.  242;  Gould  v.  Bryan,  3  Bosw. 
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(N.  Y.)  626:  Cushman  v.  Fischer,  16  Abb. 
Pr.  (N.  Y.)  246  note;  Mills  v.  Corbett,  8 
How.  Pr.  (N.  Y.)  500. 

Tennessee. —  Walker  v.  Cottrell,  6  Baxt. 
(Tenn.)  257;  Thompson  v.  Carper,  11 
Humphr.  (Tenn.)  542. 

Wisconsin. —  Barth  v,  Burnham,  105  Wis. 
548,  81  N.  W.  809;  Bell  v.  Olmsted,  18  Wis. 
69. 

Presumption  as  to  summons. —  Where  in  a 
court  of  superior  jurisdiction  an  attachment 
has  been  issued,  it  will  be  presumed  prima 
facie  that  the  summons  was  issued  prior  to 
or  contemporaneous  with  such  writ  in  ac- 
cordance with  statutory  requirement.  Black- 
man  V.  Wheaton,  13  Minn.  326. 

60.  Morgan  v.  Lamar,  9  Ala.  231 ;  Mills 
V.  Corbett,  8  How.  Pr.  (N.  Y.)  500;  White 
V.  Johnson,  27  Oreg.  282,  40  Pac.  511,  50  Am. 
St.  Rep.  726;  Barth  v.  Burnham,  105  Wis. 
548,  81  N.  W.  8,09. 

Actual  or  constructive  delivery  to  officer 
necessary. —  The  mere  making  out  of  the 
writ,  without  actual  or  constructive  delivery 
to  the  officer  for  service,  is  the  same  as  if  no 
summons  has  issued.  Hancock  v.  Ritchie,  11 
Ind.  48. 

61.  Alabama. —  Morgan  v.  Lamar,  9  Ala. 
231. 

CoZorado.— Schuster  v.  Rader,  13  Colo.  329, 
22  Pac.  505. 

Minnesota. —  Blackman  V.  Wheaton,  13 
Minn.  326. 

New  Yorfc.— Wallace  v.  Castle,  68  N.  Y. 
370.  But  under  the  old  New  York  code  an 
attachment  against  a  non-resident  debtor,  if 
made  before  the  actual  service  of  the  sum- 
mons, was  utterly  void  (Kerr  v.  Mount,  28 
N.  Y.  659  ;  Zerega  v.  Benoist,  7  Rob.  (N.  Y.) 
199,  33  How.  Pr.  (N.  Y.)  129;  Fisher  v.  Cur- 
tis, 2  Sandf.  (N.  Y.)  660.  Compare  Webb 
V.  Bailey,  54  N.  Y.  164)  ;  and  an  attachment 
rendered  void  by  failure  to  serve  a  summons 
was  not  revived  and  validated  by  the  appear- 
ance of  defendant  (Blossom  v.  Estes,  84N.  Y. 
614  [affirming  22  Hun  (N.  Y.)  472];  Cossitt 
V.  Winchell,  39  Hun  (N.  Y.)  439). 

Wisconsin. —  Maguire  v.  Bolen,  94  Wis.  48, 
68  N.  W.  408 ;  Cox  v.  North  Wisconsin  Lum- 
ber Co.,  82  Wis.  141,  51  N.  W.  1130;  Evans 
v.  Virgin,  69  Wis.  148,  33  N.  W.  585;  Cum- 
mings  V.  Tabor,  61  Wis.  185,  21  N.  W.  72; 
Bell  V.  Olmsted,  18  Wis.  69. 

62.  Michigan. — Millar  v.  Babcock,  29  Mich. 
526;  King  v.  Harrington,  14  Mich.  532. 
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e.  Interval  Allowed  Between  Filing  Papers  and  Issue  of  Writ.  Keasonable 
time  should  be  allowed  within  which  to  transmit  the  affidavit  to  the  place  where 
it  is  to  be  used  ;  but  such  a  delay  between  the  making  of  the  affidavit  and  the 
issue  of  the  writ  as  to  cast  a  suspicion  on  the  verity  of  the  affidavit,  or  to  lead  to 
the  suspicion  that  the  grounds  stated  in  the  affidavit  for  asking  that  the  attachment 
issue  had  ceased  to  exist,  will  warrant  the  quashing  of  the  attachment.^ 


Nebraska. —  Wescott  v.  Archer,  12  Nebr. 

345,  11  N.  W.  491,  577. 

Neio  York. —  Mojarietta  v.  Saenz,  80  N.  Y. 
547,  58  How.  Pr.  (N.  Y.)  505;  Allen  v. 
Meyer,  73  N.  Y.  1;  Wallace  v.  Castle,  68 
N.  Y.  370;  Kerr  v.  Mount,  28  N.  Y.  659; 
American  Exch.  Nat.  Bank  v.  Voisin,  44 
Hun  (N.  Y.)  85;  Cossitt  v.  Winchell,  39 
Hun  (N.  Y.)  439;  Simpson  v.  Burch,  4  Hun 

(N.  Y.)  315,  6  Thomps.  &  C.  (N.  Y.)  560; 
Taddiken  v.  Cantrell,  1  Hun  (N.  Y.)  710,  4 
Thomps.  &  C.  (N.  Y.)  222;  Waffle  V.  Goble, 
53  Barb.  (N.  Y.)  517;  Lawton  v.  Kiel,  51 
Barb.  (N.  Y.  )  30,  34  How.  Pr.  (N.  Y.)  465; 
Corson  v.  Ball,  47  Barb.  (N.  Y.)  452;  Fisher 
V.  Curtis,  2  Sandf.  (N.  Y.)  660;  Tyler  v. 
Williams,  9  Daly  (N.  Y.)  451;  Towle  v.  Co- 
vert, 15  Abb.  Pr.  N.  S.  (N.  Y.)  193;  Wood- 
ward V.  Stearns,  10  Abb.  Pr.  N.  S.  (N.  Y.) 
395;  Cushman  v.  Fischer,  16  Abb.  Pr.  (N.  Y.) 
Z46  note;  Orvis  v.  Goldschmidt,  64  How.  Pr. 

(N.  Y.)  71;  Blossom  v.  Estes,  59  How.  Pr. 

(N.  Y.)  381;  Houghton  v.  Ault,  16  How. 
Pr.  (N.  Y.)  77;  Furman  v.  Walter,  13  How. 
Pr.  (N.  Y.)  348;  Mills  v.  Corbett,  8  How.  Pr. 

(N.  Y.)  500;  Burkhardt  V.  Sanford,  7  How. 
Pr.  (N.  Y.)  329;  Hulbert  ^.  Hope  Mut.  Ins. 
Co.,  4  How.  Pr.  (N.  Y.)  275,  2  Code  Rep. 

(N.  Y.)  148. 

North  Dakota. —  Phode  Island  Hospital 
Trust  Co.  V.  Keeney,  1  N.  D.  411,  48  N.  W. 
341. 

South  Dakota. —  Iowa  State  Sav.  Bank  i\ 
Jacobson,  8  S.  D.  292,  66  N,  W.  453. 
:  Wisconsin. —  Cummings  v.  Tabor,  61  Wis. 
•185,  21  N.  W.  72;  Anderson  v.  Coburn,  27 
Wis.  558. 

Appearance  of  defendant. —  Where  defend- 
ant within  thirty  days  from  the  time  of  is- 
suing the  attachment  appears  in  person,  or 
by  his  attorney,  who  serves  a  formal  notice 
of  appearance  in  his  behalf,  it  is  not  neces- 
sary to  serve  the  summons  upon  him  either 
personally  or  by  publication.  Tuller  v.  Beck, 
108  N.  Y.  355,  15  N.  E.  396;  Catlin  v.  Pick- 
etts,  91  N.  Y.  668;  Pomeroy  v.  Ricketts,  27 
Hun  (N.  Y.)  242. 

Collateral  attack. —  Omission  to  serve  a 
summons  within  thirty  days  of  the  allowance 
of  the  attachment  entitles  defendant  to  avoid 
all  proceedings  after  the  issue  thereof,  yet 
it  does  not  render  such  proceedings  void  as 
against  third  persons.  Defendant  may  waive 
the  efi'ect  of  such  omissions.  This  is  the  test 
of  whether  the  defect  shown  is  a  nullity  or  a 
mere  irregularity.  Simpson  v.  Burch,  4  Hun 
(N.  Y.)  315,  6  Thomps.  &  C.  (N.  Y.)  500; 
Gere  r.  Gundlach,  57  Barb.  (N.  Y.)  13. 

Death  of  defendant. —  Where  a  summon^ 
issued,  attachment  was  issued  upon  the  sum- 
mons, and  the  original  defendant  died  within 
thirty  days  after  the  issue  of  the  summons 


and  attachment,  but  before  service  of  the 
summons  upon  him,  the  attachment  was  void, 
since  the  service  of  the  summons  was  a  con- 
dition necessary  to  the  life  of  the  action. 
Kelly  V.  Countryman,  15  Hun  (N.  Y.)  97. 
But  see  More  v.  Thayer,  10  Barb.  (N.  Y.) 
258. 

Publication  in  two  newspapers. —  Under 
N.  Y.  Code  Civ.  Proc.  §  638,  in  order  to  sus- 
tain the  attachment  a  publication  of  the 
summons  must  be  commenced  in  both  news- 
papers directed  by  the  order  within  thirty 
days  after  the  granting  of  the  attachment, 
or  the  attachment  falls.  Peetsch  v.  Som- 
mers,  31  N.  Y.  App.  Div.  255,  53  N.  Y.  Suppl. 
438.  See  also  Tavlor  v.  Troncoso,  76  N.  Y. 
599. 

Service  on  one  defendant. —  Where  an  ac- 
tion was  brought  against  a  firm  consisting 
of  two  members,  an  attachment  was  issued, 
and  one  of  the  partners  personally  served 
with  the  summons,  but  the  other  was  not, 
nor  were  proceedings  to  serve  him  by  pub- 
lication commenced  within  the  thirty  days 
required  by  statute,  it  was  held  that  the  at- 
tachment ceased  to  be  a  lien  upon  the  firm 
property.  Donnell  v.  Williams,  21  Hun 
(N.  Y.)  216,  59  How.  Pr.  (N.  Y.)  68.  But 
see  Orvis  v.  Goldschmidt,  64  How.  Pr.  (N.  Y.) 
71,  where  it  was  held  that  the  service  of  sum- 
mons upon  one  of  two  defendants  within 
thirty  days  was  a  sufficient  compliance  with 
the  provision  of  the  code  in  that  regard. 

Substituted  service. —  It  has  been  held  that 
the  requirements  of  the  code  as  to  service  of 
summons  are  not  complied  with  by  an  order 
of  substituted  service  and  service  thereunder. 
Bogart  V.  Swezey,  26  Hun  (N.  Y.)  463. 

63.  Foster  t.  Illinski,  3  111.  App.  345; 
Graham  v.  Bradbury,  7  Mo.  281;  Creacli  v. 
Delane,  1  Nott  &  M.  (S.  C.)  189. 

What  is  a  reasonable  time  is  to  be  judged 
of  by  the  situation  of  the  parties  and  the 
character  of  the  grounds  for  attachment, 
whether  presumably  continuing  or  transitory. 
Adams  v.  Lockwood,  30  Kan.  373,  2  Pac.  626; 
Avery  v.  Good,  114  Mo.  290,  21  S.  W.  815; 
O'Neil  V.  New  York,  etc.,  Min.  Co.,  3  Nev. 
141.  Thus,  where  affiant  resides  in  the  county 
in  which  the  suit  is  brought  less  time  would 
be  considered  i-^asonable  than  where  he  re- 
sided in  a  difTerent  county,  and  in  the  latter 
case  less  than  M'here  he  resided  in  a  differ- 
ent state.  Foster  r.  Tllinski,  3  111.  App.  345. 
So  whore  the  affidavit  was  made  in  New  York 
on  June  0,  for  use  in  Texas,  and  was  not 
filed  and  the  writ  did  not  issue  until  July  3 
following,  such  lapse  of  time  was  not  suffi- 
c'iwit  ground  to  warrant  quasliing  the  attach- 
ment." Wright  r.  Ragland.  18  Tex.  289. 

64.  Illinois. —  Foster  r.  Illinski,  3  111.  App. 
345. 
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2.  In  Vacation.  In  the  absence  of  statutory  prohibition  the  writ  may  issue  in 
a  pending  action  in  vacation  as  well  as  during  a  terra  of  court.^^ 

3.  On  Sundays  or  Holidays.  Unless  authorized  by  statute  the  writ  cannot 
issue  on  a  Sunday  or  holiday  where  its  issue  is  a  judicial  act,^"  although  it  is 
otherwise  when  the  issue  is  a  ministerial  act.^ 

C.  Form  and  Requisites'^ — l.  In  General— a.  Style  of  Writ.  The  writ 
should  run  in  the  name  of  the  state  or  people ;  '^^  but  while,  in  some  jurisdictions 


Missouri. —  Avery  v.  Good,  114  Mo.  290,  21 
S.  W.  815;  Graham  v.  Bradbury,  7  Mo.  281. 

Nevada. —  O'Neil  v.  New  York,  etc.,  Min. 
Co.,  3  Nev.  141. 

South  Carolina. —  Creach  v.  Delane,  1  Nott 
&  M.  (S.  C.)  189. 

2'exas. —  Lewis  v.  Stewart,  62  Tex.  352; 
Wright  V.  Ragland,  18  Tex.  289;  Campbell  v. 
Wilson,  6  Tex.  379 ;  Sydnor  v.  Chambers,  Dall. 
(Tex.)  601;  Wilson  v.  Galbraith,  2  Tex. 
Unrep.  Cas.  391. 

Compare  McClanahan  v.  Brack,  46  Miss. 
246,  holding  that  the  fact  that  the  affidavit 
and  bond  for  attachment  were  dated  Nov.  24, 
1866,  and  the  writ  dated  Dec.  12,  1866,  did 
not  ipso  facto  constitute  ground  for  quashing 
the  attachment,  and  that  the  propriety  of  the 
proceedings  ought  to  be  tested  by  plea  in 
abatement,  on  the  trial  of  which  the  ques- 
tion would  be  whether  the  attachment  was 
wrongfully  sued  out  at  the  time  of  its  issue. 

In  Michigan,  under  How.  Anno.  Stat.  Mich. 
§  7887,  the  intervention  of  a  day  between  the 
date  of  the  jurat  and  the  issue  of  the  writ  is 
permitted.  Horton  v.  Monroe,  98  Mich.  195, 
57  N.  W.  109,  holding  that  such  day  does  not 
begin  to  run  until  the  expiration  of  the  day 
upon  which  the  affidavit  is  executed,  and  that 
the  writ  may  be  issued  after  the  expiration  of 
the  intervening  day.  Formerly  the  writ 
against  a  non-resident  debtor  was  required  to 
issue  on  the  day  on  which  the  affidavit  sup- 
porting it  was  sworn  to,  and  a  writ  issued 
subsequent  to  the  date  of  the  affidavit  was 
voidable  (Fessenden  v.  Hill,  6  Mich.  242; 
Wilson  V.  Arnold,  5  Mich.  98),  the  reason  be- 
ing that  otherwise  defendant  might  become  a 
resident  of  the  state  between  the  time  the  af- 
fidavit was  sworn  to  and  the  issue  of  the 
writ  (Dr«w  v.  Dequindre,  2  Dougl.  (Mich.) 
93). 

65.  Butcher  v.  Crowell,  10  111.  445; 
Beecher  v.  James,  3  111.  462;  Byers  v.  Bran- 
non,  (Tex.  1892)  19  S.  W.  1091. 

66.  Thus  under  Nev.  Comp.  Laws,  §  955, 
subs.  50,  a  writ  of  attachment  may  issue  and 
be  served  on  a  non-judicial  day  (for  instance 
Sunday)  whenever  plaintiff  or  some  person 
in  his  behalf  will  make  the  necessary  affi- 
davit required  by  such  section.  Levy  v.  El- 
liott, 14  Nev.  435. 

67.  Matthews  v.  Ansley,  31  Ala.  20;  Mer- 
chants Nat.  Bank  v.  Jaffray,  36  Nebr.  218,  54 
N.  W.  258,  19  L.  R.  A.  316;  Corning  v.  Drey- 
fus, 20  Fed.  426  (construing  Louisiana  stat- 
ute). See  also  Johnson  v.  Day,  17  Pick. 
(Mass.)  106,  and,  generally,  Sunday. 

Defect  not  apparent  on  face  of  writ. —  The 
issue  of  a  writ  on  Sunday  is,  at  common  law, 
an  irregularity,  which,  if  apparent  on  the 
face  of  the  writ,  will  justify  the  quashing  of 
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it,  but  if  not  so  apparent  the  validity  of  the 
writ  will  not  be  affected,  and  in  such  cases 
the  court  cannot  order  the  clerk  to  alter  the 
date  of  the  writ  to  make  it  show  that  it  was 
issued  on  Sunday  and  then  quash  it.  Mat- 
thews V.  Ansley,  31  Ala.  20. 

68.  Whipple  v.  Hill,  36  Nebr.  720,  55 
N.  W.  227,  38  Am.  St.  Rep.  742,  20  L.  R.  A. 
313. 

69.  For  forms  of  writs  of  attachment  see 
the  following  cases: 

Alabama. —  Bruner  v.  Kinsel,  42  Ala.  493. 

Arkansas. —  Rice  v.  Dale,  45  Ark.  34;  El- 
lis V.  Cossitt,  14  Ark.  222. 

Florida.— West  v.  Woolfolk,  21  Fla.  189. 

Maine. —  Jordan  v.  Keen,  54  Me.  417. 

Maryland. —  Boarman  v.  Patterson,  1  Gill 
(Md.)  372;  Dawson  v.  Brown,  12  Gill  &  J. 
(Md.)  53;  Smith  V.  Greenleaf,  4  Harr. 
&  M.  (Md.)  291. 

New  Hampshire. —  Laighton  v.  Lord,  29 
N.  H.  237;  Rand  v.  Sherman,  6  N.  H.  29. 

New  York. —  Castellanos  v.  Jones,  5  N.  Y. 
164;  Genin  v.  Tompkins,  12  Barb.  (N.  Y.) 
265,  Code  Rep.  N.  S.  (N.  Y.)  12. 

Vermont. —  Brewer  v.  Story,  2  Vt.  281. 

Canada. —  MeigHan  v.  Binder,  2  U.  C.  Q.  B. 
0.  S.  292. 

70.  Arkansas. —  Kahn  v.  Kuhn,  44  Ark. 
404. 

Colorado. — Archibald  v.  Thompson,  2  Colo. 
388. 

Kentucky. —  Yeager  v.  Groves,  78  Ky.  278 ; 
McDaniel  v.  Sappington,  Hard.  (Ky.)  94; 
Settles  V.  Davis,  14  Ky.  L.  Rep.  718. 

Missouri. —  Davis  v.  Wood,  7  Mo.  162. 

Nebraska. —  Livingston  v.  Coe,  4  Nebr.  379. 

New  York. —  Camman  v.  Tompkins,  12 
Barb.  (N.  Y.)  265,  Code  Rep.  N.  S.  (N.  Y.) 
12. 

Tennessee. —  Harper  v.  Turner,  101  Tenn. 
686,  50  S.  W.  755;  McLendon  v.  State,  92 
Tenn.  520,  22  S.  W.  200,  21  L.  R.  A.  738: 
Wiley  V.  Bennett,  9  Baxt.  (Tenn.)  581;  Nash- 
ville V.  Pearl,  11  Humphr.  (Tenn.)  249. 

Texas. —  King  v.  Robinson,  2  Tex.  App. 
Civ.,  Cas.  §  554. 

West  Virginia. —  Sims  v.  Charleston  Bank, 
3  W.  Va.  415.  Contra,  King  v.  Board,  7 
W.  Va.  701 ;  Gutman  v.  Virginia  Iron  Co., 
5  W.  Va.  22. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  404. 

Attachment  indorsed  on  back  of  summons. 
—  Where  on  the  back  of  a  summons,  issued  in 
the  name  of  the  commonwealth  and  signed  by 
the  clerk,  was  an  order  of  attachment,  also 
signed  by  the  clerk,  but  which  when  read  by 
itself  did  not  run  in  the  name  of  the  common- 
wealth, it  was  held  that  the  summons  and  in- 
dorsement should  be  read  together  as  forming 
one  writ,  and  the  attachment  thus  regarded 
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a  defect  in  this  respect  has  been  held  to  be  fatal,  the  writ  being  regarded  as  void 
ab  initio in  others,  an  amendment  is  allowed.^^ 

b.  To  Whom  Directed.  The  writ  should  be  directed  to  a  particular  officer  or 
class  of  officers  authorized  by  law  to  levy  the  same,"^^  but  an  error  in  this  respect 
has  been  held  to  be  curable  by  amendment."^* 

e.  Description  of  Parties.  The  writ  should  give  the  names  of  the  parties  to 
the  suit ;     but  amendments  supplying  the  names  of  parties  inadvertently  omitted 


as  issuing  in  the  name  of  the  commonwealth, 
especially  as  the  practice  of  thus  indorsing 
orders  for  attachment  had  for  a  long  time 
prevailed  in  many  of  the  courts.  Northern 
Bank  v.  Hunt,  93  Ky.  67,  14  Ky.  L.  Kep.  1, 
19  S.  W.  3.    See  also  Rice  v.  Dale,  45  Ark.  34. 

Surplusage. — While  the  writ  of  attachment 
should  run  in  the  name  of  the  state,  it  has 
been  held  to  be  no  objection  thereto  that  the 
name  of  the  county  was  added  just  below 
that  of  the  state.  McMahan  v.  Boardman,  29 
Tex.  170. 

71.  Harper  v.  Turner,  101  Tenn.  686,  50 
S.  W.  755;  Sims  v.  Charleston  Bank,  3  W.  Va. 
415. 

72.  Kahn  v.  Kuhn,  44  Ark.  404;  Living- 
ston V.  Coe,  4  Nebr.  379;  Camman  v.  Tomp- 
kins, 12  Barb.  (N.  Y.)  265,  Code  Rep.  N.  S. 
(N.  Y.)  12. 

73.  Alabama. —  The  proper  direction  of  an 
attachment  returnable  to  the  circuit  court  is 
"  To  anv  sheriff  of  the  State  of  Alabama." 
Herring" -y.  Kelly,  96  Ala.  559,  11  So.  600; 
Drewry  v.  Leinkauff,  94  Ala.  486,  10  So. 
352;  Peebles  v.  Weir,  60  Ala.  413.  But  where 
the  writ  is  addressed  to  the  sheriff  of  a  par- 
ticular county  the  defect  is  fatal  only  where 
the  attachment  is  sought  to  be  levied  in  an- 
other county  (Blair  v.  Miller,  42  Ala.  308), 
and  where  the  writ  is  directed  to  any  lawful 
officer  such  defect  is  immaterial  if  the  proc- 
ess was  in  fact  executed  by  a  proper  officer 

(Ware  v.  Todd,  1  Ala.  199).  Where,  in  ad- 
dition to  the  proper  direction,  the  writ  is  di- 
rected to  the  constable  of  a  particular  beat, 
such  additional  direction  will  be  regarded  as 
an  indorsement  under  Ala.  Code,  §  2956. 
Drewry  v.  Leinkauff,  94  Ala.  486,  10  So.  352. 

Colorado. —  The  writ  must  be  addressed  to 
the  sheriff  or  constable.  Archibald  v.  Thomp- 
son, 2  Colo.  388. 

Georgia. —  Attachments  returnable  to  .  the 
superior  courts  are  directed  to  all  and  singu- 
lar the  sheriffs  and  constables  of  this  state 
(Rogers  v.  Moore,  40  Ga.  386)  and  the  addi- 
tion of  the  words  "  of  said  county  "  has  been 
held  to  render  the  writ  void  (Thomas  v. 
Lavender,  15  Ga.  267). 

loioa. —  The  writ  must  be  directed  to  the 
sheriff,  and  though  the  word  "  sheriff  "  is  ex- 
tended by  statute  to  include  constables,  a 
writ  directed  to  a  constable  is  void.  Free- 
man V.  Lind,  112  Iowa  39,  83  N.  W. 
800. 

Nevada. —  The  writ  must  be  directed  to  the 
sheriff  of  the  county  where  defendant's  prop- 
erty is  situated.  Sadler  v.  Tatti,  17  Nev.  429, 
30  Pac.  1082. 

North  Carolina. —  The  writ  should  be  ad- 
dressed to  any  sheriff,  but  where  it  was  in 
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fact  issued  to  the  sheriff  and  duly  executed 
by  him,  this  cures  an  informality  in  the  di- 
rection of  the  writ  "  to  any  constable  or 
other  lawful  officer."  Askew  v.  Stevenson,  61 
N.  C.  288. 

West  Virginia. —  Sims  v.  Charleston  Bank, 
3  W.  Va.  415. 
When  directed  to  one  specially  authorized 

the  conditions  and  circumstances  giving  spe- 
cial jurisdiction  and  authority  for  such  direc- 
tion should  affirmatively  appear.  Brooks  v. 
Parr,  51  Vt.  396;  Dolbear  v.  Hancock,  19 
Vt  388 

74.  Herring  v.  Kelly,  96  Ala.  559,  11  So. 
600;  Blair  v.  Miller,  42  Ala.  308;  Warren  v. 
Purtell,  63  Ga.  428 ;  Buchanan  v.  Sterling,  63 
Ga.  227. 

75.  Barber  v.  Swan,  4  Greene  (Iowa)  352, 
61  Am.  Dec.  124;  Barber  v.  Smith,  41  Mich. 
138,  1  N.  W.  992;  Clay  v.  Neilson,  5  Rand. 
(Va.)  596. 

Defect  cured  by  reference  to  affidavit  and 

bond. —  Where  the  identity  of  defendant  can 
be  ascertained  by  reference  to  the  affidavit 
and  bond,  the  writ  will  not  be  dismissed  be- 
cause it  does  not  name  him.  Moore  v.  Brewer, 
94  Ga.  260,  21  S.  E.  460. 

Describing  plaintiff  by  copartnership  name 
is  not  sufficient  (Barber  i?.  Smith,  41  Mich. 
138,  1  N.  W.  992),  but  failure  to  state  the 
names  of  the  individuals  composing  the  firm 
will  not  authorize  the  dismissal  of  a  levy 
thereunder  or  the  rejection  of  the  attach- 
ment when  offered  in  evidence  on  trial  of  a 
claim  growing  out  of  such  lew  (Gazan  v. 
Royce,  78  Ga.  512,  3  S.  E.  753)';  and  the  ir- 
regularity is  unimportant  where  the  full 
names  appear  in  the  declaration  and  defend- 
ant appears  (Clayburg  v.  Ford,  3  111.  App. 
542). 

Omission  of  some  of  plaintiffs. —  An  at- 
tachment is  not  absolutely  void  as  against 
subsequently  attaching  creditors  because  the 
names  of  some  of  the  parties,  who  sluiiiUl  have 
been  joined  as  plaintiffs,  were  oniittod.  This 
would  be  matter  of  defense  and  might  be 
waived.    Paine  r.  Til  den,  20  Vt.  554. 

Fictitious  names  for  defendants. —  It  has 
been  held  that  neither  the  district  cpurts  of 
the  city  of  Now  York  nor  the  New  York  nin- 
rine  court  had  authority  to  grant  attachments 
against  persons  by  fictitious  names,  and  that 
warrants  of  attachment  so  issued  were  abso- 
lutely void.  Patrick  r.  Solinger.  9  Daly 
(N.  Y.)  149  (holding  this  to  be  the  rule  even 
though  the  evidence  showed  that  the  party 
against  whom  it  wa^  intended  to  proceed  was 
the  OMTier  of  the  properlv  attached)  ;  ]NroCabe 
r.  Doe,  2  E.  D.  Smith  (N.  Y.)  64;  Davenport 
V.  Deady,  3  Abb.  Pr.  (N.  Y.)  409. 
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or  correcting  the  names  of  parties  have  >been  liberally  allowed  by  the  courts,  par- 
ticularly where  the  substantial  rights  of  the  parties  to  the  suit  have  not  been 
thereby  affected,'^^  although  where  the  name  of  neither  party  is  specified  the  writ 
is  fatally  defective.'^'^  The  writ  need  not  state  that  plaintiff  is  a  resident  of  the 
state  -or  that  defendant  is  an  adult."^^ 

d.  Recital  of  Proceedings  to  Procure.  In  the  absence  of  statutory  require- 
ment it  is  not  necessary  to  recite  the  filing  of  the  affidavit  required  by  law,^  the 
order  for  the  issue  of  the  writ,^^  or  the  execution  or  filing  of  a  bond.^^ 

e.  Recitals  as  to  Cause  of  Action.  The  writ  must  refer  to,  describe,  and 
identify  the  suit  in  aid  of  which  it  issues,  so  as  to  show  unmistakably  upon  its 
face  that  it  forms  an  adjunct  to  that  particular  proceeding.^^  It  should  recite  that 
a  suit  has  been  commenced    by  plaintiff  against  defendant,^^  the  nature  thereof, 


76.  Alabama. —  Ex  p.  Nicrosi,  103  Ala. 
104,  15  So.  507;  Sims  v.  Jacobson,  51  Ala. 
186;  Alford  v.  Johnson,  9  Port.  (Ala.)  320. 

Connecticut. —  Johnson  v.  Huntington,  13 
Conn.  47. 

Georgia. —  Moore  v.  Brewer,  94  Ga.  260,  21 
S.  E.  460. 

Illinois. —  Johnson  v.  Buell,  26  111.  66. 

Massachusetts. —  Diettrieh  v.  Wolffsohn, 
136  Mass.  335;  Wright  v.  Herrick,  125  Mass. 
154;  Wight  v.  Hale,  2  Cush.  (Mass.)  486, 
48  Am,  Dec.  677. 

Michigan. —  Emerson  v.  Detroit  Steel,  etc., 
Co.,  100  Mich.  127,  58  N.  W.  659;  Barber  v. 
Smith,  41  Mich.  138,  1  N.  W.  992. 

Mississippi. —  Shaw  v.  Brown,  42  Miss. 
309. 

Missouri. —  Whitehill  v.  Keen,  79  Mo.  App. 
125,  2  Mo.  App.  Rep.  384. 

2Vew  Hampshire. —  Hazen  v.  Quimby,  61 
N.  H.  76. 

North  Carolina. —  Hall  v.  Thorburn,  61 
K  C.  15,8. 

Texas. — ^  Martin-Brown  Co.  v.  Milburn,  2 
Tex.  App.  Civ.  Cas.  §  214. 

United  States. —  Birch  v.  Butler,  1  Cranch 
C.  C.  (U.  S.)  319,  3  Fed.  Cas.  No.  1,425  (con- 
struing Maryland  statute)  ;  Harrington  V. 
Philadelphia  Fire  Assoc.,  11  Fed.  Cas.  No. 
6,106,  4  Wkly.  Notes  Cas.  (Pa.)  432  (con- 
struing Pennsvlvania  statute). 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  440. 

77.  Barber  v.  Swan,  4  Greene  (Iowa)  352, 
61  Am.  Dec.  124;  Clay  V.  Neilson,  5  Eand. 
(Va.)  596. 

78.  Maury  v.  American  Motor  Co.,  25  Misc. 
(N.Y.)  657,  56  N.  Y.  Suppl.  316;  Bloomfield 
V.  Hancock,  1  Yerg.  (Tenn.)  100. 

79.  Hall  V.  Anderson,  17  Misc.  (N.  Y.) 
270.  40  N.  Y.  Suppl.  354. 

80.  Tanner,  etc.,  Engine  Co.  v.  Hall,  22 
Fla.  391;  Tessier  v.  Crowley,  16  Nebr.  369, 
20  N.  W.  264;  King  v.  Board,  7  W.  Va.  701. 
It  seems,  however,  that  in  South  Carolina 
the  oath  taken  before  the  granting  of  an  at- 
tachment by  a  magistrate  should  be  recited 
in  the  writ,  on  the  ground  that  it  must  ap- 
pear on  the.  face  of  the  process '  of  all  limited 
jurisdictions  that  the  case  is  within  its 
bounds.  Hagood  v.  Hunter,  1  McCord  ( S.  C. ) 
511. 

Unnecessary  to  annex  affidavit  to  writ.— 

It  was  held  in  Burnside  v.  Davis,  65  Mich. 
74,  31  N.  W.  619,  that  How.  Anno.  Stat.  Mich. 
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§  6839,  did  not  contemplate  that  the  affidavit 
should  be  annexed  to  the  writ  or  a  copy  served 
Avith  it. 

81.  Armstrong  v.  Lynch,  29  Nebr.  87,  45 
N.  W.  274. 

What  officer  allowed  the  writ  need  not  ap- 
pear upon  the  face  thereof.  Shaubhut  v.  Hil- 
ton, 7  Minn.  506. 

82.  Tanner,  etc..  Engine  Co.  v.  Hall,  22  Fla. 
391;  Ellsworth  v.  Moore,  5  Iowa  486;  Hays 
V.  Gorby,  3  Iowa  203;  Tessier  v.  Crowley,  16 
Nebr.  369,  20  N.  W.  264;  Ela  v.  Shepard, 
32  N.  H.  277. 

In  Indiana,  however,  the  statute  requires 
a  recital  in  the  writ  that  the  bond  has  been 
approved  and  filed.  Levi  v.  Darling,  28  Ind. 
497;  Marnine  v.  Murphy,  8  Ind.  272.  But 
it  has  been  held  under  this  statute  that  a  re- 
cital in  the  writ  that  the  bond  has  been  filed 
is  equivalent  to  a  statement  of  its  approval. 
Marnine  v.  Murphy,  8  Ind.  272. 

83.  Lewis  v.  Woodfolk,  2  Baxt.  (Tenn.) 
25;  Gibson  v.  Carroll,  1  Heisk.  (Tenn.) 
23. 

84.  Peak  v.  Buck,  3  Baxt.  (Tenn.)  71; 
Woodfolk  V.  Whitworth,  5  Coldw.  (Tenn.) 
561;  Smith  v.  Foster,  3  Coldw.  (Tenn.)  139 j 
Morris  v.  Davis,  4  Sneed  (Tenn.)  452; 
Thompson  v.  Carper,  11  Humphr.  (Tenn.) 
542. 

That  action  is  pending  should  be  stated 
in  the  writ  ( Barber  v.  Swan,  4  Greene  ( Iowa ) 
352,  61  Am.  Dec.  124),  but  failure  to  state 
that  it  was  issued  in  a  pending  action  does 
not  render  the  warrant  void  (Lawton  v.  Kiel, 
51  Barb.  (N.  Y.)  30,  34  How.  Pr.  (N.  Y.) 
465.  See  also  Hounshell  v.  Phares,  1  Ala. 
580). 

85.  Peak  v.  Buck,  3  Baxt.  (Tenn.)  71; 
Woodfolk  V.  Whitworth,  5  Coldw.  (Tenn.) 
561;  Smith  v.  Foster,  3  Coldw.  (Tenn.)  139; 
Morris  v.  Davis,  4  Sneed  (Tenn.)  452; 
Thompson  v.  Carper,  11  Humphr.  (Tenn.) 
542. 

86.  Brown  v.  Hoy,  16  N.  J.  L.  157  ;  Peak 
V.  Buck,  3  Baxt.  ( Tenn. )  71;  Ogg  v.  Leinart, 
1  Heisk.  (Tenn.)  40;  Woodfolk  v.  Whitworth, 
5  Coldw.  (Tenn.)  561;  Smith  v.  Foster,  S 
Coldw.  (Tenn.)  139;  Morris  v.  Davis,  4 
Sneed  (Tenn.)  452;  Thompson  v.  Carper,  11 
Humphr.  (Tenn.)  542.  Compare  Pitkins  V. 
Boyd,  4  Greene  (Iowa)  255;  Tessier  v.  Engle- 
hart,  18  Nebr.  167,  24  N.  W.  734. 

Maine  —  Attachment  of  real  estate. —  In. 
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the  tribunal  in  which  it  is  pending,^^  the  amount  of  damages  laid/^  and  where 
required  by  statute  that  the  cause  of  action  is  just.^^    When  the  amount  claimed 


Maine  since  Me.  Stat.  (1838),  c.  344  (Smith 
V.  Keen,  26  Me.  411),  no  attachment  of  real 
estate  on  mesne  process  creates  any  lien 
thereon,  unless  the  nature  and  amount  of  the 
creditor's  demand  is  set  forth  in  proper 
counts  or  a  specification  thereof  is  annexed 
to  the  writ  (Everett  v.  Carleton,  85  Me.  397, 
27  Atl.  265;  Briggs  v.  Hodgdon,  78  Me.  514, 

7  Atl.  387;  Bartlett  v.  Ware,  74  Me.  292; 
Belfast  Sav.  Bank  v.  Kennebec  Land,  etc.,  Co., 
73  Me.  404;  French  v.  Lord,  69  Me.  537; 
Shaw  V.  Nickerson,  60  Me.  249;  Poor  V).  Lar- 
rabee,  58  Me.  543 ;  Phillips  xi.  Pearson,  55  Me. 
570;  Drew  v.  Alfred  Bank,  55  Me.  450;  Jor- 
dan Keen,  54  Me.  417;  Forbes  v.  Hall,  51 
Me.  568;  Hanson  v.  Dow,  51  Me.  165;  Neally 
■17.  Judkins,  48  Me.  566;  Osgood  v.  Holyoke, 
48  Me.  410;  Saco  v.  Hopkinton,  29  Me.  268; 
Fairbanks  v.  Stanley,  18  Me.  296),  and  an  at- 
tachment of  real  estate,  if  invalid  when  made, 
cannot  be  rendered  valid  by  any  subsequent 
amendment  of  the  writ  ( Drew  v.  Alfred  Bank, 
55  Me.  450). 

The  technical  name  of  the  action  need  not 
be  given,  where  the  writ  upon  its  face  ad- 
vises defendant,  not  only  of  the  nature  of 
the  complaint,  but  also  of  the  precise  amount 
sworn  to  by  plaintiff.  Ellis  x>.  Cossitt,  14  Ark. 
222  [distinguishing  Renner  v.  Peed,  3  Ark. 
339].  See  also  McCluny  v.  Jackson,  6  Gratt. 
(Va.)  96,  holding  that  an  attachment  is  not 
defective  because  it  does  not  describe  the  char- 
acter of  the  debt,  whether  due  by  bond,  note, 
or  account,  and  that  the  statute  does  not  re- 
quire the  warrant  to  describe  the  claim  with 
the  precision  of  a  declaration. 

Profert  not  necessary  in  writ. —  While  an 
attachment  should  state  the  demand  for 
which  it  is  brought  so  explicitly  as  to  make 
it  a  g'ood  bar  in  a  future  action  for  the  same 
cause,  yet,  where  the  action  is  founded  on  a 
note,  it  is  not  necessary  to  make  in  the  writ 
profert  of  the  note.  Monroe  v.  Castleman,  3 
A.  K.  Marsh.  (Ky.)  399. 

Amendment. — Where  an  amendment  in  the 
principal  action  makes  it  proper  or  neces- 
sary, the  auxiliary  writ  of  attachment  may 
be  amended  so  as  to  conform  to  the  principal 
action.  Jackson  v.  Fletcher,  Morr.  (Iowa) 
230,  in  which  case,  by  clerical  error,  the  writ 
of  summons  was  issued  in  assumpsit  although 
the  action  was  in  debt. 

Indorsement  of  cause  of  action  in  writ. — 
It  -  has  been  held  that  the  Alabama  act  of 
1807  which  provides  that  the  cause  of  action 
shall  bo  indorsed  on  the  writ  applies  only  to 
inilinlory  ])roccss  issued  from  the  courts  in 
whicli  clerks  are  necessary  officers,  and  does 
not  extend  to  attachments  issued  by  a  judi- 
cial officer.    Planters',  etc..  Bank  v.  Andrews, 

8  Port.  (Ala.)  404;  Lowry  v.  Stowe,  7  Port. 
(Ala.)  483. 

87.  Peak  v.  Buck,  3  Baxt.  (Tenn.)  71; 
Lowenheim  v.  Ireland,  2  Baxt.  (Tenn.)  214: 
Woodfolk  V.  Whitworth,  5  Coldw.  (Tenn.) 
561:  Smith  v.  Foster,  3  Coldw.  (Tenn.)  139: 
Morris   v.   Davis,   4   Sneed     (Tenn.)  452; 


Thompson  v.  Carper,  11  Humphr.  (Tenn.) 
542. 

88.  California. —  Kennedy  v.  California 
Sav.  Bank,  97  Cal.  93,  31  Pac.  846,  33  Am.  St. 
Rep.  163. 

Tennessee. —  Peak  v.  Buck,  3  Baxt.  ( Tenn. ) 
71;  Woodfolk  v.  Whitworth,  5  Coldw.  (Tenn.) 
561;  Smith  v.  Foster,  3  Coldw.  (Tenn.)  139; 
Morris  v.  Davis,  4  Sheed  (Tenn.)  452; 
Thompson  v.  Carper,  11  Humphr.  (Tenn.) 
642. 

Texas. —  Munzenheimer  v.  Manhattan 
Cloak,  etc.,  Co.,  79  Tex.  318,  15  S.  W.  389; 
Espey  V.  Heidenheimer,  58  Tex.  662. 

Utah. —  Bowers  v.  London  Bank  of  Utah^, 
3  Utah  417,  4  Pac.  225. 

Virginia. —  McCluny  v.  Jackson,  6  Gratt. 
(Va.)  96;  Clay  v.  Neilson,  5  Rand.  (Va.) 
596. 

West  Virginia. —  Ballard  v.  Great  Western 
Min.,  etc.,  Co.,  39  W.  Va.  394,  19  S.  E.  510. 
Addition  of  the  words  "or  thereabouts" 

after  the  amount  of  the  demand  in  a  writ 
does  not  render  the  proceeding  void,  on  a  col- 
lateral attack,  under  Cal.  Code  Civ.  Proe. 
§  540,  requiring  writs  of  attachment  to  state 
the  amount  of  plaintiff's  demand.  Davis  v. 
Baker,  88  Cal.  106,  25  Pac.  1108. 

Statement  of  aggregate  sum. —  A  writ  con- 
taining the  amount  of  each  of  separate  causes 
of  action  pleaded,  based  on  an  affidavit  not 
stating  a  cause  of  attachment  as  to  all,  was 
not  invalidated  because  it  alleged  the  amount 
demanded  as  the  aggregate  of  all  the  claims. 
Wilson  V.  Barbour,  21  Mont.  176,  53  Pac. 
315. 

Variance. —  A  slight  discrepancy  between 
the  amount  stated  in  the  warrant  and  that 
contained  in  the  complaint  will  not  affect, 
in  a  collateral  proceeding,  the  validity  of  a 
lien  secured  under  the  attachment  (Shaub- 
hut  V.  Hilton,  7  Minn.  506),  and  where  the 
amount  stated  in  the  writ  is  less  than  that  de- 
manded in  the  complaint  or  summons  it  af- 
fords no  ground  for  setting  the  attachment 
aside,  for  defendant  will  not  be  prejudiced 
thereby  (Tibbet  v.  Sue,  122  Cal.  206,  54  Pac. 
741 ;  De  Leonis  r.  Etchepare,  120  Cal.  407,  52 
Pac.  718;  Reed  v.  Kentucky  Bank,  5  Blackf. 
(Ind.)  227;  Tessier  v.  Crowlev,  16  Nebr. 
369,  20  N.  W.  264 ;  American'  Exch.  Nat. 
Bank  v.  Voisin,  44  Hun  (N.  Y.)  85:  Dwyer 
V.  Testard,  65  Tex.  432.  See  also  Dawson 
Brown,  12  Gill  &  J.  (Md.)  53).  So,  too, 
where  the  writ  and  complaint  corresponded 
although  the  amount  named  in  the  affidavit 
was  smaller,  a  motion  to  quash  the  writ  wn^ 
properly  denied  where  plaintiff  amended  liis 
bond  to  correspond  to  the  larger  amount. 
De  Stafford  i\  Gartlev,  15  Colo.  32,  24  Pac 
580. 

89.  Peak  r.  Buck,  3  Baxt.  (Tenn.)  71; 
Woodfolk  r.  WhitAvortli,  5  Coldw.  (Tenn.) 
561:  Smith  r.  Foster,  3  Coldw.  (Tenn.)  139; 
Morris  v.  Davis,  4  Sneed  (Tenn.)  452; 
Thompson  v.  Carper,  11  Humphr.  (Tenn.]^ 
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is  omitted  or  erroneously  stated  the  writ  is  ordinarily  amendable  in  that 
respect.^ 

f.  Grounds  of  Attachment.  The  writ  should  state  one  or  more  of  the  statu- 
tory grounds  upon  which  it  is  granted/^  but  in  the  absence  of  statutory  inhibition 
the  court  has  inherent  power  to  permit  the  amendment  of  an  inadvertent  error 
in  the  statement  of  the  grounds,^^  and  a  defective  statement  in  the  writ  may  be 
aided  by  reference  to  the  affidavit.^^ 

g.  Commands  to  Officer  —  (i)  As  to  Attaching.  The  writ  should  contain  a 
<;ommand  to  the  officer  to  attach  the  property  or  estate  of  defendant,^*  designating 


90.  Iowa. —  Atkins  v.  Womeldorf,  53  Iowa 
150,  4  N.  W.  905;  Gourley  v.  Carmody,  23 
Iowa  212. 

Kansas. —  Emerson  v.  Thatcher,  6  Kan. 
App.  325,  51  Pac.  50. 

Kentucky. —  Lee  ■.  Smyser,  96  Ky.  369,  16 
Ky.  L.  Rep.  497,  29  S.  W.  27;  Louisville 
Banking  Co.  v.  Etheridge  Mfg.  Co.,  19  Ky.  L. 
Rep.  908,  43  S.  W.  169. 

NeiD  York. —  Peiffer  v.  Wheeler,  76  Hun 
(N.  Y.)  280,  27  N.  Y.  Sappl.  771,  59  N.  Y.  St. 
106. 

Texas. —  Munzenheimer  v.  Manhattan 
Cloak,  etc.,  Co.,  79  Tex.  318,  15  S.  W.  389. 

91.  Nachtrieb  v.  Stoner,  1  Colo.  423;  Cline 
V.  Patterson,  191  111.  246,  61  N.  E.  126  [re- 
versing on  other  grounds  88  111.  App.  360] ; 
Castellanos  v.  Jones,  5  N.  Y.  164;  Fox  v. 
Mays,  46  N.  Y.  App.  Div.  1,  61  N.  Y.  Suppl. 
295:  Stone  v.  Pratt,  90  Hun  (N.  Y.)  39,  35 
N.  Y.  Suppl.  519,  70  N.  Y.  St.  731;  Garson 
V.  Brumberg,  75  Hun  (N.  Y.)  336,  26  N.  Y. 
Suppl.  1003,  58  N.  Y.  St.  209;  Galligan  v. 
Groten,  18  Misc.  (N.  Y.)  428,  42  N.  Y.  Suppl. 
22;  MacDonald  v.  Kieferdorf,  18  N.  Y.  Suppl. 
763,  22  N,  Y.  Civ.  Proc.  105 ;  Conrad  v.  Mc- 
Gee,  9  Yerg.  (Tenn.)  428;  McCuUoch  v.  Fos- 
ter, 4  Yerg.  (Tenn.)  162.  Contra,  Wadsworth 
V.  Cheeney,  13  Iowa  576. 

Alternative  statements. —  The  grounds  of 
attachment  must  not  be  stated  in  the  alter- 
native (Garson  v.  Brumberg,  75  Hun  (N.  Y.) 
336,  26  N.  Y.  Suppl.  1003,  58  N.  Y.  St.  209; 
Johnson  v.  Buekel,  65  Hun  (N.  Y.)  601,  20 
N.  Y.  Suppl.  566,  48  N.  Y.  St.  924;  Dintruff 
V.  Tuthill,  62  Hun,  (N.  Y.)  591,  17  N.  Y. 
Suppl.  556,  43  K  Y.  St.  704 ;  Gregg  v.  York, 
Dall.  (Tex.)  528),  but  separate  grounds  of 
one  class  may  be  stated  in  the  alternative  as 
the  same  facts  presented  by  affidavits  may 
be  applicable  to  and  permit  inferences  in 
support  of  each  of  the  causes  so  recited 
(Smith  V.  Wilson,  76  Hun  (N.  Y.)  565,  28 
N.  Y.  Suppl.  212,  58  N.  Y.  St.  245;  Sturz  v. 
Fischer,  15  Misc.  (N.  Y.)  410,  36  N.  Y. 
Suppl.  893,  72  N.  Y.  St.  252 ;  Herzberg  v. 
Boiesen,  53  N.  Y.  Suppl.  256,  5  N.  Y.  Annot. 
Cas.  35 ) .  See  also  Stewart  v.  Lyman,  62 
N.  Y.  App.  Div.  182,  70  N.  Y.  Suppl.  936. 

Presumption  as  to  grounds. — Where  the  at- 
tachment itself  does  not  appear  in  the  record 
it  will  be  presumed  that  it  was  granted  on  all 
the  grounds  sufficiently  established.  Dinan 
V.  Ailen,  16  Hun  (N.  Y.)  407. 

Surplusage. —  Where  the  writ  sufficiently 
states  the  ground  on  which  it  was  granted 
the  fact  that  it  states  in  addition  matters 
which  are  not  made  grounds  for  its  issue 
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does  not  vitiate  or  invalidate  the  writ,  but 
such  matters  will  be  treated  as  mere  sur- 
plusage. Fox  V.  Mays,  46  N.  Y.  App.  Div,  1, 
61  N.  Y.  Suppl.  295;  Ross  v.  Wigg,  6  N.  Y. 
Civ.  Proc.  268  note  [affirmed  in  34  Hun 
(N.  Y.)  192,  6  N.  Y.  Civ.  Proc.  263].  But 
see  Conrad  v.  McGee,  9  Yerg.  (Tenn.)  428. 

Use  of  non-statutable  words. — The  ground 
is  sufficiently  stated  where  words  are  em- 
ployed which  are  substantially  synonymous 
with  those  of  the  statute.  Jurgens  v.  Turn 
Suden,  32  N.  Y.  App.  Div.  1,  52  N.  Y.  Suppl. 
662. 

Waiver  of  irregularity., —  An  irregularity 
in  an  attachment  in  reciting  that  defendant 
had  disposed  of  its  property  with  intent  to 
defraud  its  creditors  instead  of  reciting,  as 
the  fact  was,  that  it  was  about  to  dispose  of 
its  property  by  means  of  a  fraudulent  judg- 
ment, is  not  available  to  defendant,  where  no 
reference  is  made  to  such  irregularity  in  the 
notice  of  motion  to  vacate  the  attachment, 
as  required  by  the  rules  of  practice.  Marietta 
First  Nat.  Bank  v.  Brunswick  Chemical 
Works,  3  Silv.  Supreme  (N.  Y.)  61,  6  N.  Y. 
Suppl.  318,  25  N.  Y.  St.  830,  17  N.  Y.  Civ. 
Proc.  229  [affirmed  in  119  N.  Y.  645,  23  N.  E. 
1149,  29  N.  Y.  St.  993]. 

92.  Cline  v.  Patterson,  191  111.  246,  61  N.  E. 
126  [reversing,  on  other  grounds,  88  111.  App. 
360]  ;  King  v.  King,  68  N.  Y.  App.  Div.  189, 
74  N.  Y.  Suppl.  119;  Stone  v.  Pratt,  90  Hun 
(N.  Y.)  39,  35  N.  Y.  Suppl.  519,  70  N.  Y.  St. 
131;  Hallock  v.  Van  Camp,  55  Hun  (N.  Y.) 
1,  8  N.  Y.  Suppl.  588,  28  N.  Y.  St.  337 ;  Kibbe 
i;.  Wetmore,  31  Hun  (N.  Y.)  424;  Herzberg 
V.  Boiesen,  53  N.  Y.  Suppl.  256,  5  N.  Y. 
Annot.  Cas.  35;  Thames,  etc..  Mar.  Ins.  Co. 
V.  Dimmick,  22  N.  Y.  Suppl.  1096,  51  N.  Y. 
St.  41;  Rothschild  v.  Mooney,  13  N.  Y.  Suppl. 
125,  36  N.  Y.  St.  565;  Furman  v.  Walter,  13 
How.  Pr.  (K  Y.)  348.  But  see  MacDonald 
V.  Kieferdorf,  18  N.  Y.  Suppl.  763,  22  N.  Y. 
Civ.  Proc.  105. 

93.  Van  Camp  v.  Searle,  79  Hun  (N.  Y.) 
134,  29  N.  Y.  Suppl.  757,  61  N.  Y.  St.  349. 

94.  Archer  v.  Strachan,  (Mich.  1901)  88 
N.  W.  465;  King  v.  Hubbell,  42  Mich.  597, 
4  N.  W.  440;  Paddock  v.  Matthews,  3  Mich. 
18;  Hughes  V.  Tennison,  3  Tenn.  Ch.  641; 
Munzenheimer  v.  Manhattan  Cloak,  etc.,  Co., 
79  Tex.  318,  15  S.  W.  389. 

Maine  —  Special  attachment. —  Although 
the  precept  in  every  writ  of  attachment  is  to 
attach  to  the  amount  therein  prescribed,  yet 
where  a  special  attachment  is  not  ordered  in 
writing  the  return  of  a  nominal  attachment 
has  been  received  as  a  sufficient  service,  and 
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the  amount  or  value  of  the  property  to  be  attached,^^  but  should  not  designate 
the  particular  property  to  be  taken.^^ 

(ii)  As  TO  SuMMOFiNG  DEFENDANT.  Where  the  statute  so  requires  the  writ 
should  contain  a  direction  to  the  officer  to  summon  defendant,^^  and  an  omission 
of  this  direction  has  been  held  fatal.^^ 

(ill)  As  TO  Return.  The  writ  should  contain  proper  directions  to  the  officer 
as  to  the  return  of  the  writ  and  where  required  should  specify  the  return-day  ^  and 


by  virtue  of  the  statutes,  and  the  settled 
practice  under  them,  the  officer  is  under  no 
legal  obligation  to  make  a  special  attach- 
ment without  written  directions  to  this  effect 
from  plaintiff,  his  agent,  or  attorney.  Betts 
V.  Norris,  15  Me.  468.  Where  the  direction 
on  the  back  of  a  writ  was,  "  Mr.  officer  attach 
suff."  it  was  held  sufficient  to  indicate  to  the 
officer  the  wish  of  plaintiff  that  an  attachment 
should  be  made,  and  that  the  officer  would  be 
responsible  for  omitting  to  attach,  if  in  his 
power,  when  so  directed  (Kimball  v.  Davis, 
19  Me.  310)  even  though  such  direction  was 
not  signed  (Abbott  u.  Jacobs,  49  Me.  319). 

Defective  direction. —  A  warrant  of  attach- 
ment, in  an  action  against  an  unincorporated 
association  in  the  name  of  its  president,  is 
defective  where  it  commands  the  sheriff  only 
to  take  the  property  of  defendant,  as  it  does 
not  reach  the  "  property  belonging  to  the  as- 
sociation, or  owned  jointly  or  in  common  by 
all  the  members  thereof,"  which,  under  Code 
Civ.  Proc.  §  1921,  is  the  only  property  sub- 
iect  to  execution  in  such  action.  Mertz  v. 
Fenouillet,  13  N.  Y.  App.  Div.  222,  42  N.  Y. 
Suppl.  217. 

95.  Fairfield  v.  Baldwin,  12  Pick.  (Mass.) 
388. 

Where  the  damages  are  unliquidated  the 

amount  for  which  the  attachment  will  issue 
is  in  the  discretion  of  the  court.  Eouge  v. 
Rouge,  14  Misc.  (N.  Y.)  421,  35  N.  Y.  Suppl. 
836,  70  N.  Y.  St.  256  [affirmed  in  15  Misc. 
(N.  Y.)  36,  36  N.  Y.  Suppl.  436,  71  N.  Y.  St. 
487].  In  such  ease  the  writ  may  be  amended, 
upon  application  of  plaintiff,  by  reducing  the 
amount  stated  in  the  original  attachment. 
Sulzbaeher  v.  Cawthra,  14  Misc.  (N.  Y. )  545, 
36  N.  Y.  Suppl.  8,  70  N.  Y.  St.  766  [affirmed 
in  148  N.  Y.  755,  43  N.  E.  990]. 

Direction  of  amount  permissive  and  not  per- 
emptory.—  It  has  been  held  that  a  direction 
to  attach  property  to  the  value  of  nine  hun- 
dred dollars  could  not  be  deemed  to  have  re- 
stricted the  operation  of  attachment  to  that 
amount,  making  it  invalid  tor  the  excess,  and 
that  the  direction  should  be  regarded  as  per- 
missive and  not  peremptory.  Aldrich  v. 
Arnold,  13  R.  I.  655. 

96.  Hines  v.  Chambers,  29  Minn.  7,  11 
N.  W.  129;  Vance  i?.  Cooper,  2  Coldw.  (Tenn.) 
497;  Pulliam  v.  Aler,  15  Gratt.  (Va.)  54. 
See  also  King  v.  Board,  7  W.  Va.  701. 

Excepting  articles  exempt. — It  is  not  neces- 
sary for  the  writ  to  except  from  the  command 
articles  exempt  from  attachment  by  statute, 
as  the  officer  who  serves  the  precept  must  be 
presumed  to  know  the  law  in  such  cases. 
Cooke  i\  Gibbs,  3  Mass.  193. 

Where  issued-  against  devisees  the  writ 
should  be  limited  to  the  land  of  the  devisor 


held  by  such  devisees.    Connelly  v.  Lerche,  56 
N.  J.  L.  95,  28  Atl.  430. 
An  unauthorized  command  in  this  respect 

in  a  writ  otherwise  sufficient  would  not  affect 
its  validity.  Hines  v.  Chambers,  29  Minn, 
7,  11  N.  W.  129.  See  also  Raymond  v. 
Nixon,  5  Okla.  656,  49  Pac.  1110,  holding  that 
an  order  of  attachment  issued  from  a  probate 
court  directing  the  sheriff  to  levy  on  the 
lands  and  tenements  of  defendant  and  to  seize 
his  personal  property  was  not  void,  even 
though  the  lands  of  defendant  might  not  be 
attached  in  an  action  in  the  probate  court, 
and  that  such  direction  as  to  lands  and  tene- 
ments would  be  treated  as  surplusage. 

97.  In  Arkansas,  before  the  adoption  of 
the  civil  code,  the  writ  was  required  to  con- 
tain a  summons  clause  (Gould's  Dig.  Ark. 
c.  17,  §  6),  but  there  is  no  express  provision 
in  the  present  code.  It  has  been  held,  how- 
ever, that  a  summons  and  an  order  of  attach- 
ment may  be  joined  in  the  same  writ.  Rice  v. 
Dale,  45  Ark.  34;  Weil  v.  Kittay,  40  Ark. 
528. 

98.  State  Bank  v.  Matson,  26  Mo.  243,  72 
Am.  Dee.  208. 

99.  Whitney  v.  Brunette,  15  Wis.  61. 

1.  Archibald  v.  Thompson,  2  Colo.  388; 
Backalan  v.  Littlefield,  64  N.  C.  233. 

No  return-day  need  be  specified  in  the  writ 
(Blair  v.  Miller,  42  Ala.  308;  Westphal  v. 
Sherwood,  69  Iowa  364,  28  N.  W.  640;  Hiatt 
V.  Simpson,  35  N.  C.  72;  Raymond  v.  Nix,  5 
Okla.  656,  49  Pac.  1110;  Chase  v.  Hill,  13 
Wis.  222 ) ,  and  although  it  is  usual  for  the 
writ  to  direct  the  sheriff  to  make  a  return  by 
the  first  day  of  the  next  term  of  the  court 
such  direction  may  be  regarded  as  mere  sur- 
plusage (Westphal  v.  Sherwood,  69  Iowa  364, 
28  N.  W.  640).  Compare  Brooks  v.  Godwin,  8 
Ala.  296,  holding  that  where  an  attachment 
is  issued  in  one  county,  returnable  to  a  court 
in  another  county,  the  objection  may  be  taken 
on  error,  although  it  was  not  made  in  the 
court  below,  if  it  has  not  been  waived  by  ap- 
pearing and  pleading  to  the  merits. 

If  the  return-day  named  is  the  proper  day, 
to  wit,  the  first  return-day  after  the  issue 
of  the  writ,  the  writ  will  not  be  quashed  be- 
cause it  is  not  made  returnable  '*  on  the  first 
return-day."  Hall  v.  Kintz,  12  Pa.  Co.  Ct. 
90. 

Omission  of  the  year. —  Where  a  writ  of 
attachment  was  attested  and  issued  on  Feb. 
7,  1867,  and  made  returnable  on  Tuesday, 
April  2,  without  expressing  the  year,  it  was 
held  that  this  must  be  understood  as  re- 
ferring to  Am'\\  of  the  then  current  year,  and 
such  omission  did  not  invalidate  the  writ. 
Nash  r.  Mallory,  17  Mich.  232  [followed  in 
Vinton  v.  Mead,  17  INIich.  388]. 
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the  place  of  return.^  An  error  in  naming  the  return-day  has  been  held  to  render 
the  writ  void ;  ^  but  as  a  rule  it  is  considered  as  rendering  it  only  voidable,^  so 
that  an  error  in  this  respect,^  or  in  making  the  writ  returnable  to  the  wrong  court.^ 
maj  be  cured  by  amendment.  An  attachment  against  a  foreign  corporation  must 
be  mad^  returnable  in  the  same  manner  as  process  against  individuals.'^ 

h.  Date.  While  the  writ  should  bear  the  date  upon  which  it  issues  this  need 
not  appear  in  any  particular  place  ^  and  an  error  ^  or  an  omission  in  this  respect 
may  be  cured  by  amendment. 

i.  Teste.  The  writ  should  be  tested  as  required  by  law,^^  but  if  not  properly 
tested  may  be  amended.^^ 

j.  Signature.    The  WTit  should  be  signed  by  the  clerk    or  by  the  judge  grant- 


The  fact  that  the  praecipe  did  not  mention 
the  return-day  of  the  writ  is  immaterial.  It 

is  the  duty  of  the  prothonotary,  in  the  ab- 
sence of  specific  directions,  to  make  the  writ 
returnable  according  to  law.  Simon  v.  John- 
son, 7  Kulp  (Pa.)  166. 

2.  Backalan  ^.  Littlefield,  64  N.  C.  233. 
Returnable  to  clerk  instead  of  court. — 

Where  the  direction  in  an  attachment  was 
that  it  should  be  returned  to  the  clerk  of  the 
circuit  court  instead  of  to  the  circuit  court 
itself,  it  was  held  to  be  but  a  formal  error, 
which  could  not  vitiate  the  process.  Bourne 
V.  Hocker,  11  B.  Mon.  (Ky.)  23. 

'  The  omission  of  the  word  "  circuit "  before 
the  word  "  court "  is  immaterial  where  the 
attachment  in  all  other  particulars  is  regular. 
Byrd  i;.  Hopkins,  8  Sm.  &  M.  (Miss.)  441. 
See  also  Wharton  v.  Conger,  9  Sm.  &  M. 
(Miss.)  510. 

3.  Casey  v.  Wiley,  5  Ga.  333;  Webber 
Gay,  24  Wend.  (N.  Y.)  485;  Williamson  v. 
McCormick,  126  Pa.  St.  274,  17  Atl.  591; 
Parks  V.  Watts,  112  Pa.  St.  4,  6  Atl.  106. 
But  in  a  county  where,  in  accordance  with  the 
Pennsylvania  act  of  May  24,  1878,  a  rule  has 
been  adopted  concerning  return-days  the  writ 
will  not  be  set  aside  because  not  made  re- 
turnable on  the  first  return-day  after  the 
issue.  Slingluff  v.  Sisler,  193  Pa.  St.  264, 
44.  Atl.  423 ;  Starbird  r.  Koonse,  10  Pa.  Co. 
Ct.  449;  Curtis  v.  Koshland,  41  Wkly.  Notes 
Cas.  (Pa.)  374.  See  also  Sowers  v.  Leiby,  4 
Pa.  Co.  Ct.  223 ;  McAllister  v.  Guggenheimer, 
91  Va.  317,  21  S.  E.  475. 

Day  and  term  passed. — Where  a  writ  by  its 
terms  was  made  returnable  on  a  day  and  to  a 
term  of  the  court  then  passed,  it  was  held 
that  such  writ  was  void  upon  its  face,  and  a 
proceeding  thereunder  void  also.  Dame  v. 
Pales,  3  N.  H.  70;  Holzman  'O.  Martinez,  2 
N.  M.  271. 

4.  Arkansas. —  Thompson  v.  McHenry,  18 
Ark.  537;  Jones  v.  Austin,  16  Ark.  336. 

Florida.— Vost  v.  Bird,  28  Fla.  1,  9  So. 
888. 

Illinois. —  Wheat  v.  Bower,  42  111.  App. 
600. 

Indiana. — Brose  v.  Doe,  2  Ind.  .666 ;  Ziegen- 
hager  v.  Doe,  1  Ind.  296,  Smith  (Ind.)  174. 

Kansas. —  Smith  v.  Payton,  13  Kan.  362. 

Mississippi. —  Dandridge  v.  Stevens,  12 
Sm.  &  M.  (Miss.)  723. 

Missouri. —  State  Bank  v.  Matson,  26  Mo. 
243,  72  Am.  Dec.  208. 
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North  Carolina. —  Backalan  v.  Littlefield, 
64  N.  C.  233. 

Texas. —  Panhandle  Nat.  Bank  v.  Still,  84 
Tex.  339,  19  S.  W.  479. 

5.  Alabama. —  Scott  v.  Macy,  3  Ala.  250. 
Colorado. —  Talpey  v.  Doane,  3  Colo.  22; 

Archibald  v.  Thompson,  2  Colo.  388. 

Georgia. —  Kent  v.  Downing,  44  Ga.  116. 

Iowa. —  Graves  v.  Cole,  2  Greene  (Iowa) 
467. 

Mississippi. —  McClanahan  v.  Brack,  46 
Miss.  246. 

6.  Carter  v.  O'Bryan,  105  Ala.  305,  16  So. 
894;  Mohr  v.  Chaff e,  75  Ala.  387;  Blake  v. 
Camp,  45  Ga.  298;  Rock  Island  Plow  Co.  v. 
Breese,  83  Iowa  553,  49  N.  W.  1026. 

7.  Bennett  v.  Hartford  F.  Ins.  Co.,  19 
Wend.  (N.  Y.)  46. 

8.  Indorsement  on  back  of  writ. —  It  has 
been  held  that  Tenn.  Code,  §  3474,  is  direct- 
ory, and  that  the  date  of  an  attachment  not 
appearing  at  the  foot  of  the  writ,  as  is  proper, 
but  being  indorsed  on  the  back  thereof  is 
sufficient.  Swan  d.  Roberts,  2  Coldw.  (Tenn.) 
153. 

Where  the  chancellor's  fiat  on  the  bill 
shows  that  an  attachment  has  been  granted 
and  issued,  the  date  of  issue,  and  when  re- 
turnable and  the  sheriff's  indorsement  shows 
the  day  it  was  received  and  the  date  of  the 
levy,  omission  of  the  date  of  issue  in  the 
writ  of  attachment  itself  is  immaterial,  es- 
pecially where  no  question  is  raised  as  to 
the  exact  date  of  its  issue.  Lyle  V.  Longley, 
6  Baxt.  (Tenn.)  286.  ' 

9.  McCoy  V.  Boyle,  10  Md.  391;  Shakman 
V.  Schwartz,  89  Wis.  72,  61  N.  W. 
309. 

10.  State  V.  Moran,  43  N.  J.  L.  49;  Brack 
V.  McMahan,  61  Tex.  1. 

11.  Norton  v.  Dow,  10  111.  459  (holding 
that  the  attachment  should  be  tested  in  the 
name  of  the  clerk  of  the  circuit  court,  and 
not  in  the  name  of  the  judge  of  that  court )  ; 
Reynolds  v.  Damrell,  19  N.  H.  394  (holding 
that  by  the  constitution  and  statutes  of  New 
Hampshire  all  writs  are  required  to  bear  the 
teste  of  the  chief,  first,  or  senior  justice  of 
the  courts  from  which  they  issue)  ;  Lyle  v. 
Longley,  6  Baxt.  (Tenn.)  286. 

12.  Skinner  v.  Beshoar,  2  Colo.  383;  Nor- 
ton/t>,  Dow,  10  111.  459;  Reynolds  v.  Damrell, 
19  N.  H.  394. 

13.  Colorado. —  Archibald  v.  Thompson,  2 
Colo.  388. 
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ing  the  same,^*  and,  when  required  by  statute,  it  should  be  signed  by  plaintiff's 
attorney.^^ 

k.  Seal.  The  seal  of  the  court  from  which  the  writ  of  attachment  issues 
or  a  private  seal  where  no  court  seal  exists  should  be  affixed  thereto.^^  "Where, 


Minnesota. —  OTarrell  v.  Heard,  22  Minn. 
189;  Wheaton  v.  Thompson,  20  Minn.  196, 

Missouri. —  Smith  v.  Hackley,  44  Mo.  App. 
614. 

New  Hampshire. —  Reynolds  v.  Damrell,  19 
N.  H.  394. 

Tennessee. —  Wiley  v.  Bennett,  9  Baxt. 
(Tenn.)  581;  Lyle  v.  Longley,  6  Baxt.  (Tenn.) 
286. 

West  Virginia. —  Miller  v.  Zeigler,  44 
W.  Va.  484,  29  S.  E.  981,  67  Am.  St.  Rep. 
777,  holding  that  a  defect  in  this  respect  may 
be  amended. 

The  clerk  need  not  sign  with  his  own 
proper  hand.  It  is  sufficient  if  the  writ  is 
signed  by  his  name  by  another  under  his  di- 
rection and  in  his  presence.  Clark  v. 
Latham,  25  Ark.  16.  Where  a  deputy  clerk 
issued  the  writ,  signing  the  clerk's  name 
thereto,  his  failure  to  sign  his  own  name  as 
deputy  does  not  render  the  writ  void,  it  being 
a  mere  irregularity  and  amendable  under  the 
statute.  Wimberly  v.  Boland,  72  Miss.  241, 
16  So.  905.  But  see  Pendleton  v.  Smith,  1 
W.  Va.  16,-  where  it  was  held  that  the  writ 
was  fatally  defective,  because  signed  by  the 
deputy  as  deputy  clerk,  instead  of  being 
signed  by  the  clerk  himself,  or  by  the  deputy 
in  the  clerk's  name. 

Presumption  as  to  regularity. —  A  writ  of 
attachment  issued  out  of  the  circuit  court 
will  be  intended  to  have  been  signed  and 
sealed  by  the  clerk,  until  the  contrary  ap- 
pears.   Morrel  v.  Buckley,  20  N.  J.  L.  667. 

Waiver  of  objection. — "  The  objection  to 
the  writ,  that  the  signature  of  the  clerk  has 
been  taken  from  a  blank  summons,  cannot  be 
taken  advantage  of  at  this  stage  of  the  pro- 
ceedings. Had  it  been  made  in  season,  by  a 
motion  to  quash  the  writ,  we  should  have 
granted  it.  But  it  is  too  late  for  that  mo- 
tion, after  plea,  issue,  trial  and  verdict. 
The  defendant  has  admitted  it  to  be  a  regu- 
lar writ,  by  pleading  to  the  merits."  Lovell 
V.  Sabin,  15  N.  H.  29,  37. 

14.  Fox  V.  Mays,  46  N.  Y.  App.  Div.  1,  61 
N.  Y.  Suppl.  295;  MacDonald  v.  Kiefe-rdorf, 
18  N.  Y.  Suppl.  763,  22  N.  Y.  Civ.  Proc.  105 ; 
Worthington  v.  Dorsett,  6  N.  Y.  St.  861; 
Osterstock  v.  Lent,  3  Abb.-^Pr.  (N.  Y.)  141; 
Greenleaf  v.  Mumford,  30  How.  Pr.  (N.  Y.) 
30: 

Signature  by  name  of  justice  only. — An  at- 
tachment issued  by  one  of  the  justices  of  the 
peace  of  the  county  has  been  held  good,  al- 
though signed  by  his  name  merely,  without 
the  words  "  Justice  of  the  Peace  "  or  the  in- 
itials "  J.  P."  Henderson  v.  Pitman,  20  Ga. 
735,  65  Am.  Dec.  649.  See  also  Dickson  V. 
Thurmond,  57  Ga.  153,  holding  that  where  a 
justice  of  the  peace  in  issuing  an  atiachment 
neglects  to  add  to  his  signature  words  or  let- 
ters denoting  his  office  they  may  be  added  on 
motion,  after  proving  that  such  officer  was 


duly  authorized  to  issue  attachments,  that 
he  had  signed  in  his  official  capacity,  and 
had  omitted  the  words  of  office  accidentally. 

Omission  in  copy. —  It  has  been  held  in 
New  York  where  the  signature  of  the  judge 
who  grants  the  warrant  is  indispensable  to 
the  validity  of  the  warrant  of  attachment 
that  the  omission  of  the  signature  from  the 
copy  of  the  warrant  served  is  immaterial. 
Greenleaf  v.  Mumford,  30  How.  Pr.  (N.  Y.) 
30. 

15.  Fox  V.  Mays,  46  N.  Y.  App.  Div.  1,  61 
N.  Y.  Suppl.  295;  Camman  v.  Tompkins,  12 
Barb.  (N.  Y.)  265,  Code  Rep.  N.  S.  (N.  Y.) 
12 ;  MacDonald  .v.  Kieferdorf,  18  N.  Y.  Suppl. 
763,  22  N.  Y.  Civ.  Proc.  105,  the  last  case 
holding  that  the  provision  of  N.  Y.  Code  Civ. 
Proc.  §  641,  in  this  respect  is  mandatory. 
Compare  Kissam  v.  Marshall,  10  Abb.  Pr. 
(N.  Y.)  424,  holding  that  omission  of  the  at- 
torney's signature  may  be  remedied  by  amend- 
ment. 

There  is  no  presumption,  from  the  absence 
of  an  attorney's  signature  to  a  writ  on  which 
attachment  was  made,  that  it  was  issued  in 
violation  of  R.  1.  Gen.  Laws,  c.  228,  §  25,  de- 
claring that  no  justice  or  clerk  of  a  district 
court  shall  sell  any  blank  writ  by  him  offi- 
cially signed  to  any  person  except  an  attor- 
ney, or  deliver  to  any  person  other  than  an 
attorney  any  such  writ  with  permission  to 
fill  up  the  same,  or  cause  it  to  be  filled ;  there 
being  three  other  ways  by  which  a  person  not 
an  attorney  may  lawfully  obtain  and  use  a 
writ.  Remington  v.  Benoit,  19  R.  I.  698,  36 
Atl.  718. 

16.  Colorado.— Archibald  v.  Thompson,  2 
Colo.  388. 

Illinois. —  Williams  v.  Vanmetre,  19  111. 
293,  holding  an  unsealed  writ  Void. 

Minnesota. —  O'Farrell  v.  Heard,  22  Minn. 
189;  Wheaton  v.  Thompson,  20  Minn.  196. 

Missouri. —  Jump  v.  McClurg.  35  Mo.  193, 
86  Am.  Dec.  146. 

New  Hampshire. —  Reynolds  v.  Damrell,  19 
N.  H.  394;  Lovell  v.  Sabin,  15  N.  H.  29. 

Tennessee. —  McCulloch  v.  Foster,  4  Yerg. 
(Tenn.)  162;  Walker  v.  Wynne,  3  Yerg. 
(Tenn.)  61.  See  also  Hearn  v.  Crutcher,  ^4 
Yerg.  (Tenn.)  461. 

Locus  of  seal. —  A  seal  immediately  after 
the  signature  of  the  justice  is  sufficient. 
Lowry  v.  Stowe,  7  Port.  (Ala.)  483. 

-Private  seal  where  no  court  seal  exists. — 
Where  the  writ  was  without  the  court's  seal 
as  the  law  required,  and  the  clerk  affixed  a 
private  seal  or  scroll  with  the  statement  that 
no  court  seal  had  yet  been  secured  (the  county 
having  only  been  organized  witliiu  a  year, 
and  the  courts  not  having  yet  been  fully  or- 
ganized) it  was  held  that 'the  writ  was  not 
void.  Wehrman  i\  Conklin,  155  U.  S.  314,  15 
S.  Ct.  129,  39  L.  ed.  167. 

Lost  writ  —  Presumption  of  regularity. — 
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however,  the  seal  was  not  properly  affixed  it  has  been  held  that  the  error  or 
omission  was  aniendable.^^ 

2.  Variance  Between  Writ  and  Other  Papers.  A  material  variance  between 
the  writ,  affidavit,  and  pleadings,  either  as  to  grounds,^^  cause  of  action,^^  or 
description  of  parties is  fatal,  if  the  objection  is  properly  raised ;  but  an 
immaterial  variance  due  to  clerical  oversight  will  not  invalidate  the  writ.^^ 

3.  Amendments.  Some  states  expressly  provide  by  statute  for  amendment  of 
the  writ,  where  legal  grounds  for  the  attachment  existed  at  the  time  of  its  issue  * 
and  even  in  the  absence  of  statutes  expressly  authorizing  defects  in  form  to  be 
corrected  the  courts  have  been  very  liberal  in  granting  applications  to  amend 
mere  clerical  errors  and  omissions.^^    In  many  jurisdictions,  however,  amendment 


There  is  a  legal  presumption  in  favor  of  the 
due  execution  of  the  papers  emanating  from 
a  public  office,  so  that  the  sufficiency,  as  to 
form  and  seal,  of  an  attachment  writ  which 
has  been  lost,  in  the  absence  of  any  proof  im- 
peaching it,  will  be  presumed.  French  v. 
Reel,  61  Iowa  143,  12  N.  W.  573,  16  N.  W.  55. 

An  order  for  an  attachment  granted  and 
signed  by  the  clerk  needs  no  seal.  Seeligson 
n.  Rigmaiden,  37  La.  Ann.  722.  Compare 
Winchell  v.  McKinzie,  35  Nebr.  813,  53  N.  W. 
975,  where  the  county  judge,  having  made  an 
order  granting  an  attachment  in  an  action  to 
be  brought  in  a  district  court,  failed  to  attach 
the  seal  of  the  county  court  to  such  order, 
which  was  filed  with  the  clerk  of  the  district 
court  to  issue  an  attachment  thereupon,  it 
was  held  that  the  omission  of  the  seal  of  the 
county  court  did  not  make  the  order  void, 
but  that  it  was  an  irregularity  available  to 
defendant  in  attachment  only. 

17.  Iowa. —  Murdough  v.  McPherrin,  49 
Iowa  479  [^distinguishing  Shaffer  v.  Sundwall, 
33  Iowa  579;  Foss  v.  Isett,  4  Greene  (Iowa) 
76,  61  Am.  Dec.  117,  which  were  decided  un- 
der earlier  statutes]. 

Missouri. —  Jump  McClurg,  35  Mo.  193, 
86  Am.  Dec.  146. 

l^eio  York. —  Talcott  v.  Rosenberg,  8  Abb. 
Pr.  K  S.  (N.  Y.)  287. 

Texas. — Whittenberg  v.  Lloyd,  49  Tex.  633. 

United  States.— Wolf  v.-  Cook,  40  Fed.  432, 
construing  Wisconsin  statute. 

18.  Woodley  v.  Shirley,  Minor  (Ala.)  14; 
Gregg  V.  York,  Dall.  (Tex.)  528. 

19.  Wright  V.  Snedecor,  46  Ala.  92 ;  Brown- 
ing V.  Pasquay,  35  Md.  294;  Moore  v.  Kauf- 
man First  Nat.  Bank,  82  Tex.  537,  18  S.  W. 
657;  Joiner  v.  Perkins,  59  Tex.  300;  Moore  v. 
Corley,  (Tex.  App.  1890)  16  S.  W.  787;  Bal- 
lard V.  Great  Western  Min.,  etc.,  Co.,  39 
W.  Va.  394,  19  S.  E.  510. 

20.  Iowa. —  Musgrave  v.  Brady,  Morr. 
(Iowa)  456. 

Mississippi. — Ligon  v.  Bishop,  43  Miss.  527. 

New  Mexico. —  Bennett  v.  Zabriski,  2  N.  M. 
176  laifirming  2  N.  M.  7]. 

South  Carolina. — Lamar  v.  Reid,  2  McMull. 
(S.  C.)  346. 

Texas. —  Focke  v.  Hardeman,  67  Tex.  173, 
2  S.  W.  363. 

21.  Objection  —  How  raised. —  It  has  been 
held  in  Alabama  that  a  variance  between  the 
writ,  bond,  and  affidavit,  if  available  at  all 
to  defendant,  can  only  be  taken  advantage 
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of  by  plea  in  abatement.  Goldsticker  v.  Stet- 
son, 21  Ala.  404.  A  variance  between  the 
attachment  and  complaint  in  the  amount 
claimed  is  not  available  on  error  after  judg- 
ment by  nil  dicit.  Hutchison  v.  Powell,  92 
Ala.  619,  9  So.  170. 

22.  Arkansas. —  Mandel  v.  Peet,  18  Ark. 
236;  Whitlock  v.  Kirkwood,  16  Ark.  488. 

California.-— Wigmore  v.  Buell,  122  CaL 
144,  54  Pac.  600. 

Georgia. —  Johnston  v.  Smith,  83  Ga.  779, 
10  S.  E.  354.  See  also  Cooper  v.  Lockett,  65 
Ga.  702. 

Minnesota. —  Shaubhut  v.  Hilton,  7  Minn. 
506. 

Mississippi. —  McClanahan  v.  Brack,  46 
Miss.  246;  Lovelady  v.  Harkins,  6  Sm.  &  M. 
(Miss.)  412.  See'  also  Peck  v.  Critchlow,  7 
How.  (Miss.)  243,  holding  that  a  variance 
between  the  bond  and  the  writ,  when  the  re- 
cital in  the  bond  is  unnecessary,  cannot  be 
pleaded  in  abatement. 

New  York. —  Fox  v.  Mays,  46  N.  Y.  App. 
Div.  1,  61  K  Y.  Suppl.  295. 

South  Carolina. —  Smith  v.  Walker,  6  S.  C. 
169. 

Texas. —  Stewart  v.  Heidenheimer,  55  Tex. 
644. 

Wisconsin. —  Spitz  v.  Mohr,  86  Wis.  387,  57 
N.  W.  41. 

23.  Alabama. — Ex  p.  Nicrosi,  103  Ala.  104, 
15  So.  507;  Sims  v.  Jacobson,  51  Ala.  186; 
Blair  v.  Miller,  42  Ala.  308. 

Arkansas. — Thompson  ?>..McHenry,  18  Ark. 
537. 

Colorado. —  Archibald  v.  Thompson,  2  Colo. 
388. 

Georgia. —  Guckenheimer  v.  Day,  74  Ga.  1. 

Iowa. —  Rock  Island  Plow  Co.  v.  Breese,  83 
Iowa  553,  49  N.  W.  1026 ;  Atkins  v.  Womel- 
dorf,  53  Iowa  150,  4  N.  W.  905. 

Massachusetts. — Diettrich  v.  Wolff sohn,  136 
Mass.  335. 

New  York. —  Furman  v.  Walter,  13  How. 
Pr.  (N.  Y.)  348. 

United  States.—  Tilton  v.  Cofield,  93  U.  S. 
163,  23  L.  ed.  858  (construing  Colorado  stat- 
ute) ;  Helena  Bank  v.  Batchelder  Egg  Case 
Co.,  51  Fed.  137,  4  U.  S.  App.  614,  2  C.  C.  A. 
141 ;  People's  Sav.  Bank,  etc.,  Co.  v.  Batchel- 
der Egg  Case  Co.,  51  Fed.  130,  4  U.  S.  App. 
603,  2  C.  C.  A.  126  (the  last  two  cases  con- 
strtiing  the  Arkansas  statute) . 

Void  writ. — Statutes  allowing  amendments 
to  writs  of  attachment  relate  only  to  such 
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of  the  writ  is  not  permitted  to  cut  off  intermediate  rights  acquired  by  third 
parties,^^  while  in  others  it  has  been  held  that  the  same  right  exists  to  amend 
against  creditors  attaching  after  the  issue  of  a  defective  writ  as  against  the  orig- 
inal debtor.^ 

D.  Simultaneous  Writs.  When  defendant  has  property  in  several  counties 
separate  writs  may  be  issued  simultaneously  to  each  county .^^ 

E.  Successive  Writs.  In  some  jurisdictions  where  the  first  writ  fails 
through  some  defect,  or  where  an  insufficient  amount  of  property  is  attached 
thereunder  successive  writs  may  issue  to  the  same  or  different  counties  without 


defects  as  would  not  render  the  process  abso- 
lutely void.  Where  the  writ  is  void,  it  is  a 
nullity,  and  to  amend  in  such  a  case  would 
be  to  create  a  new  writ,  giving  it  a  retro- 
active effect.  Clawson  v.  Sutton  Gold  Min. 
Co.,  3  S.  C.  419;  Whitney  v.  Brunette,  15 
Wis.  61. 

As  to  specific  amendments  see  supra,  VIII, 
C,  1,  a-VIII,  C,  1,  k. 

24.  Massachusetts. —  Putnam  v.  Hall,  3 
Pick.  (Mass.)  445;  Brigham  v.  Este,  2  Pick. 
(Mass.)  420;  Willis  v.  Crooker,  1  Pick. 
(Mass.)  204;  Danielson  v.  Andrews,  1 
Pick.  (Mass.)  156. 

Michigan. —  Greenvault  v.  Farmers',  etc.. 
Bank,  2  Dougl.  (Mich.)  498. 

New  Hampshire. —  Garvin  v.  Legery,  61 
N.  H.  153. 

Ohio. —  Dobell  v.  Loker,  1  Handy  (Ohio) 
574,  12  Ohio  Dec.  (Beprint)  297. 

Texas. — Munzenheimer  v.  Manhattan  Cloak, 
etc.,  Co.,  79  Tex.  318,  15  S.  W.  389. 

Wisconsin. — Whitney  v.  Brunette,  15  Wis. 
61. 

25.  Johnson  v.  Huntington,  13  Conn.  47; 
Diettrich  v.  Wolffsohn,  136  Mass.  335;  King 
V.  King,  68  N.  Y.  App.  Div.  189,  74  N.  Y. 
Suppl.  119.  See  also  Rock  Island  Plow  Co. 
V.  Breese,  83  Iowa  553,  49  N.  W.  1026. 

26.  Read  v.  Kirkwood,  19  Ark.  332;  Mor- 
ris V.  School  Trustees,  15  111.  266;  Carter  v. 
Arbuthnot,  62  Mo.  582;  Huxley  v.  Harrold, 
62  Mo.  516. 

Indorsements  on  duplicate  writs. —  It  has 
been  held  in  Mississippi,  that  it  is  not  neces- 
sary that  duplicate  writs  of  attachment 
should  have  indorsed  thereupon  that  they  are 
such  duplicates,  where  they  are  in  the  name 
of  the  same  plaintiff,  against  the  same  de- 
fendant, and  returnable  to  the  same  court 
and  term.  Saunders  v.  Columbus  L.-,  etc., 
Ins.  Co.,  43  Miss.  583. 

Defect  in  one  writ  renders  both  void. —  It 
has  been  held  under  the  Georgia  act  of  1836 
where  one  writ  of  attachment  directed  to  one 
county  was  void  on  account  of  misdirection 
to  the  sherifl"  that  a  simultaneous  writ  di- 
rected to  another  county  was  likewise  void, 
although  the  direction  to  the  sherifl"  in  the 
latter  writ  was  in  the  language  required  by 
the  statute.  This  decision  was  put  upon  the 
ground  that,  as  in  cases  of  this  kind  the  first 
is  manifestly  the  foundation  of  the  second,  if 
the  first  is  void  the  second  is  void  too.  Thomas 
V.  Lavender,  15  Ga.  267. 

27.  Alabama. —  Brown  v.  Isbell,  11  Ala. 
1009. 

Indiana. —  Runner  v.  Scott,  150  Ind.  441, 
60  N.  E.  479. 


Iowa. —  Elliott  V.  Stevens,  10  Iowa  418; 
Hamill  v.  Phenicie,  9  Iowa  525. 

Kentucky. — Harbour-Pitt  Shoe  Co.  v.  Dixon, 
22  Ky.  L.  Rep.  1169,  60  S.  W.  186. 

Mississippi. —  Barnett  v.  Ring,  55  Miss.  97. 

New  York. —  Mojarrieta  v.  Saenz,  80  N.  Y. 
547,  58  How.  Pr.  (N.  Y.)  505;  Ladenburg  v. 
Commercial  Bank,  5  K  Y.  App.  Div.  219,  39 
N.  Y.  Suppl.  119;  Acker  v.  Jackson,  3  How. 
Pr.  N.  S.  (N.  Y.)  160. 

Ohio. —  Brooks  v.  Todd,  1  Handy  (Ohio) 
169,  12  Ohio  Dec.  (Reprint)  84. 

Texas. —  Panhandle  Nat.  Bank  v.  Still,  84 
Tex.  339,  19  S.  W.  479;  Baines  v.  Ullmann, 
71  Tex.  529,  9  S.  W.  543;  Billingsley  v.  Hew- 
ett,  (Tex.  Civ.  App.  1897)  39  S.  W.  953; 
H.  B.  Clafiin  Co.  v.  Kamsler,  (Tex.  Civ.  App. 
1896)  36  S.  W.  1018;  Branshaw  v.  Tinsley, 
4  Tex.  Civ.  App.  131,  23  S.  W.  184. 

West  Virginia. — ■  Ballard  v.  Great  Western 
Min.,  etc.,  Co.,  39  W.  Va.  394,  19  S.  E.  510. 

United  States. —  Spreen  i?.  Delsignore,  94 
Fed.  71,  construing  Kentucky  statute. 

Contra,  Pack  v.  American  Trust,  etc.,  Bank, 
172  111.  192,  50  K  E.  326;  Carr  v.  Keeley 
Brewing  Co.,  94  111.  App.  225;  American  Hy- 
draulic Dredging  Co.  v.  Richardson  Fueling 
Co.,  90  111.  App.  376;  Buck  V.  Coy,  73  111. 
App.  160;  Dennison  v.  Blumenthal,  37  111. 
App.  385;  State  v.  Noblett.  (N.  J.  1900)  47 
Atl.  438.  See  also  Wilson  v.  Strieker,  66 
Ga.  575. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  52. 

In  Pennsylvania  where  a  writ  of  attach- 
ment has  been  issued  an  alias  writ  issued  for 
the  same  cause  of  action  without  showing  the 
failure  to  serve  or  execute  the  first  writ  or 
without  having  first  entered  a  discontinuance 
of  the  original  proceeding  will  be  quashed  at 
the  cost  of  plaintiff,  Elliott  r.  Plukart,  6 
Pa.  Co.  Ct.  151. 

Effect  of  dissolution  of  first  writ. —  Where 
a  writ  of  attacliment  has  been  dissolved  by 
the  court  after  a  hearing  on  the  merits  of  the 
application,  an  alias  writ,  based  on  substan- 
tially the  same  state  of  facts,  whether  ap- 
plied for  to  the  same  or  another  court,  will 
not  be  granted  (Sclilemmer  i\  Myerstein,  19 
How.  Pr.  (N.  Y.)  412;  Merritt  v.  Quigley,  1 
Pa.  Dist.  505;  National  Baaik  of  Republic  i). 
Tasker,  1  Pa.  Co.  Ct.  173.  See  also  Jackson 
V.  Thomson,  9  Montg.  Co.  Rep.  (Pa.)  28. 
Com/pare  Brooks  r.  Todd,  1  Handy  (Ohio) 
169,  12  Ohio  Dec.  (Reprint)  84),  but  an 
alias  writ  will  not  be  dissolved  where  the 
first  writ  was  quashed  for  a  mere  irregular- 
ity (Acker  v.  Jackson,  3  How.  Pr.  N.  S. 
(N.  Y.)  160;  Ballard  v.  Great  Western  Min., 
etc.,  Co.,  39  W.  Va.  394,  19  S.  E.  510.  See 
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filing  a  new  affidavit  or  bond,  provided  the  affidavit  and  bond  supporting  the  first 
writ  are  not  def ective.^^ 

IX.  PROPERTY  Subject  to  attachment. 

A.  In  General  —  l.  Rule  Stated.  To  render  the  property  of  a  debtor 
liable  to  seizure  upon  attachment  he  must  not  only  have  some  right  or  title, 
either  legal  or  equitable  therein, but  as  a  general  rule  it  is  held  that  the  prop- 


also  Handle  v.  Mellen,  67  Md.  181,  8  Atl. 
573). 

Form  of  alias  writ. —  The  alias  writ  should 
refer  to  the  preceding  writ,  showing  its  issue 
and  the  amount  levied  under  it.  Hamill  v. 
Phenieie,  9  Iowa  525. 

Leave  of  court  not  necessary. — A  court  out 
of  which  a  warralit  of  attachment  is  issued 
lias  the  power  to  vacate  the  same,  and  a  sec- 
ond attachment  can  be  obtained  upon  a 
proper  statement  of  sufficient  new  facts;  no 
leave  to  make  application  therefor  is  neces- 
sary. Selser  Bros.  Co.  -y.  Potter  Produce  Co., 
80  Hun  (N.  Y.)  554,  30  N.  Y.  Suppl.  527, 
62  N.  Y.  St.  408.  Compare  Graham  v.  Can- 
ton, etc.,  R.  Co.,  26  Wkly.  Notes  Cas.  (Pa.) 
203. 

Separate  attachments  based  on  different 
grounds.— It  has  been  held  that  there  may- 
be in  the  same  suit  more  than  one  affidavit 
and  attachment  based  on  different  grounds 
and  the  lien  of  the  subsequent  attachment 
does  not  relate  back  to  the  first  attachment 
(Miller  i\  White,  46  W.  Va.  67,  33  S.  K 
332,  76  Am.  St.  Rep.  791 ) ,  and  that  a  second 
attachment  at  the  suit  of  other  plaintiffs  and 
for  another  cause  of  action  may  issue  pend- 
ing the  first  (Duffin  r.  Wolf,  21  N.  J.  L.  475; 
Brown  r.  Bissett,  21  N.  J.  L.  46.  Contra, 
Brundred  r.  Del  Hoyo,  20  N.  J.  L.  328 ;  Cum- 
mins V.  Blair,  18  N.  J.  L.  151;  Harris  v. 
Linnard.  9  N.  J.  L.  58). 

Where  attached  property  is  lost. —  Where 
a  creditor  caused  property  of  his  debtor  to 
be  attached  sufficient  in  value  to  discharge 
the  debt  and,  pending  litigation,  the  property 
was  lost  through  the  insolvency  of  the  officer 
in  whose  custody  it  was  left  and  his  sureties, 
it  was  held  that  the,  creditor  could  not  after- 
ward enforce  his  demand  by  another  attach- 
ment against  the  property  of  the  debtor;  and 
that  after  sequestering  a  sufficient  amount  of 
the  assets  to  pay  his  debt  the  estate  of  such 
debtor  was  discharged.  Kenrick  v.  Huff,  71 
Mo.  570. 

Where   sufficient   property   attached. —  It 

would  perhaps  be  competent  to  dismiss  alias 
writs  or  quash  the  levy  thereof  where  the 
estate  of  defendant  levied  on  under  the  first 
attachment  was  unquestionably  ample  to 
satisfy  the  demand  sought  to  be  recovered. 
Brown  v.  Isbell,  11  Ala.  1009. 

28.  Iowa. — Elliott  v.  Stevens,  10  Iowa  418; 
Hamill  v.  Phenieie,  9  Iowa  525. 

Kentucky. — Harbour-Pitt  Shoe  Co.  v.  Dixon, 
22  Ky.  L.  Rep.  1169,  60  S.  W.  186. 

'Neio  York. —  Mojarrieta  v.  Saenz,  80  N.  Y. 
547,  58  How.  Pr.  (N.  Y.)  505;  Acker  v. 
Jackson,  3  How.  Pr.  N.  S.  (N.  Y.)  160. 

Texas. —  Billingsley  v.  Hewett,  ( Tex.  Civ. 
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App.  1897)  39  S.  W.  953;  Branshaw  V.  Tins- 
ley,  4  Tex.  Civ.  App.  131,  23  S.  W.  184. 

West  Virginia. —  Ballard  v.  Great  Western 
Min.,  etc.,  Co.,  39  W.  Va.  394,  19  S.  E.  510. 

See  also  supra,  VII,  D,  2  b;  VII,  E,  1,  b. 

In  Louisiana  one  who  has  obtained  an  at- 
tachment against  a  debtor  and  subsequently 
applies  for  a  second  attachment  on  the 
ground  of  insufficiency  of  property  originally 
attached  must  show  under  oath,  a  continued 
existence  of  the  debt,  and  the  necessity  for 
the  further  process  asked  for  or  the  applica- 
tion will  be  properly  rejected.  Favrot  v. 
Delle  Plane,  4  La.  Ann.  584. 

In  Mississippi  a  new  bond  is  necessary 
where  the  writ,  although  purporting  on  its 
face  to  be  an  alias,  was  not  issued  upon  any 
of  the  causes  specified  in  the  statute  and  was 
an  original  proceeding  founded  on  a  different 
action.    Jeffries  v.  Dancey,  44  Miss.  693. 

Where  affidavit  is  insufficient. —  Where  the 
affidavit  was  discovered  to  be  insufficient  after 
it  had  been  filed  and  an  order  for  attachment 
issued  thereon  and  placed  in  the  sheriff's 
hands,  it  was  held  to  be  valid  on  the  filing  of 
a  supplemental  affidavit  by  plaintiff  for  the 
clerk  to  reissue  the  same  order  of  attachment, 
after  erasing  the  indorsement  thereupon  of 
the  time  at  which  it  came  into  the  sheriff's 
hands.   Dean  v.  Garnett,  1  Duv.  (Ky.)  408. 

Where  bond  is  insufficient. —  Where  the  at- 
tachment is  set  aside  for  insufficiency  of  bond, 
it  is  not  necessary  for  plaintiff  to  file  a  new 
petition  or  affidavit,  but  an  alias  writ  may 
issue  on  the  filing  of  a  sufficient  bond.  Harri- 
son V.  Poole,  4  Rob.  (La.)  193;  Panhandle 
Nat.  Bank  v.  Still,  84  Tex.  339,  19  S.  W.  479. 

29.  What  constitutes  property. —  Bonds  of 
a  corporation  deposited  with  their  agent  to 
be  delivered  to  such  persons  as  should  be  will- 
ing to  loan  money  to  the  company  and  take 
them  as  security  for  its  repayment  are  in  no 
sense  property  while  in  the  hands  of  the 
agent  before  delivery,  and  are  therefore  not 
attachable.  Coddington  v.  Gilbert,  17  N.  Y. 
489.  Likewise  bonds  simply  issued  and  deliv- 
ered to  a  bank  on  condition  that  it  will  take 
them  in  satisfaction  of  a  debt  are  not,  upon 
the  non-acceptance  of  this  condition,  prop- 
erty within  the  meaning  of  the  attachment 
law.  Alabama  Marble,  etc.,  Co.  v.  Chatta- 
nooga Marble,  etc.,  Co.,  (Tenn.  Ch.  1896)  37 
S.  W.  1004. 

30.  California. —  Ward  v.  Waterman,  85 
Cal.  488,  24  Pac.  930. 

Colorado. —  Finding  v.  Hartman,  14  Colo. 
596,  23  Pac.  1004,  construing  contract  of 
sale  of  ore. 

Mainei —  Emerson  v.  Hewins,  64  Me.  297, 
construing  a  will,  holding  that,  under  its  pro- 
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erty,  whether  personal  or  real,  must  in  addition ,  be  liable  to  be  taken  and  sold 
ou  execiition.^^ 

2.  Personalty  —  a.  In  General.  Subject  to  the  above  qualification  it  may  be 
stated  as  a  general  rule  that  all  the  goods  and  chattels  of  a  defendant  are  subject 
to  attachment  for  his  debts.^^ 

b.  Commingled  Goods.    If  the  goods  of  a  debtor  are  so  intermingled  with 


visions,  the  title  to  the  property  therein 
mentioned  was  entirely  in  the  executor,  and 
that  the  mere  fact  that  another  party  held 
possession  under  the  executor  would  not  make 
it  liable  to  attachment,  as  the  property  of 
the  party  holding  possession. 

Massachusetts. —  Jones  v.  Mitchell,  158 
Mass.  385,  33  N.  E.  609  (where  the  debtor 
having  no  record  title  to  real  estate,  and  the 
contingency  having  happened  on  which  he 
was  to  reconvey  it,  it  was  held  that  he  had. 
no  attachable  interest  in  the  land)  ;  Spring 
V.  Baker,  8  Allen  (Mass.)  267;  Stevens  v. 
Briggs,  5  Pick.  (Mass.)  177. 

Michigan. —  Winner  v.  Williams,  62  Mich. 
363,  28  N.  W.  904. 

Rhode  Island. —  Beckwith  V.  Burrough,  13 
E.  I.  294,  where  it  was  held  that  in  the  ab- 
sence of  a  showing  of  fraudulent  intent  on 
the  part  of  the  debtor,  he  had,  under  the  facts 
of  the  case,  parted  with  both  his  legal  and 
equitable  interest  in  certain  corporate  shares. 

Tennessee. —  Williams  v.  Whoples,  1  Head 
(Tenn.)  401. 

Vermont. —  Chase  v.  Snow,  52  Vt.  525 ; 
Gallup  i\  Josselyn,  7  Vt.  334,  the  latter  case 
construing  a  building  contract,  and  holding 
that  under  its  conditions  growing  timber 
which  was  on  the  land  of  B,  for  whom  a  barn 
was  to  be  built,,  remained  the  property  of  B, 
and  could  not  be  attached  for  the  contractor's 
debts. 

Virginia. —  Culbertson  v.  Stevens,  82  Vt. 
406,  4  S.  E.  607,  where  it  was  held  that  a 
debtor,  having  parted  with  his  legal  title  and 
equity  of  redemption,  had  no  attachable  in- 
terest. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  167. 
Right  to  convey  or  dispose  of,  as  a  test.— 

Whether  or  not  property  which  can  be  con- 
veyed by  the  owner  will  be  subject  to  attach- 
ment would  seem  to  depend  upon  the  statute 
of  each  state.  In  a  recent  Rhode  Island  case 
(Wood  V.  Watson,  20  R.  I.  223,  37  Atl.  1030) 
it  is  said  that  if  an  interest  can  be  disposed 
of  by  will,  contract,  or  other  conveyance  un- 
der the  statute,  there  would  seem  to  be  no 
valid  objection  to  its  attachment.  Similar 
language  is  found  in  Fessler  v.  Haas,  19  Kan. 
2l6,  where  it  was  held  that  one  who  builds 
on  and  occupies  lots  in  a  town,  the  town  site 
of  which  was  public  land  of  the  United  States, 
has  sufficient  interest  in  the  lots  to  support 
an  attachment,  although  the  probate  judge  of 
the  county  has  not  proved  up  on  the  town 
site  in  trust  for  the  occupants  thereof  since, 
under  the  statutes,  such  party's  contract  or 
conveyance  of  the  property  would  bo  good. 
Compare,  however.  Young  v.  Young,  89  Va. 
675,  17  S.  E.  470,  23  L.  R.  A.  642,  where  it 
was  held  that  although  a  contingent  remain- 
der could  be  assigned  or  conveyed  yet,  under 


the  statutes,  it  was  not  a  subject  of  attach- 
ment. 

31.  Arkansas. —  Jennings  v.  Mcllroy,  42 
Ark.  236,  48  Am.  Rep.  61. 

Connecticut. —  Smith  vi  Gilbert,  71  Conn. 
149,  41  Atl.  284,  71  Am.  St.  Rep.  163. 

Illinois. —  Newhall  v.  Buckingham,  14  111. 
405. 

Massachusetts. —  Russia  Cement  Co.  v.  Le 
Page  Co.,  174  Mass.  349,  55  N.  E.  70;  Pierce 
V.  Jackson,  6  Mass.  242;  Badlam  v.  Tucker, 
1  Pick.  (Mass.)  389,  11  Am.  Dec.  202.  There- 
fore private  papers  are  not  liable  to  attach- 
ment.   Oystead  v.  Shed,  12  Mass.  505. 

North  Carolina. — Davis  v.  Garrett,  25  N.  C. 
459. 

Neiu  York. —  McCullough  v.  Carragan,  24 
Hun  (N.  Y.)  157;  North  American  Trust  Co. 
V.  Aymar,  33  Misc.  (N.  Y.)  576,  68  N.  Y. 
Suppl.  870 ;  Handy  p.  Dobbin,  12  Johns.  (N.  Y.) 
220. 

Tennessee. —  Lane  v.  Marshall,  1  Heisk. 
(Tenn.)  30;  Hervey  v.  Champion,  11  Humphr. 
(Tenn.)  568;  Nashville  Bank  v.  Ragsdale, 
Peck  (Tenn.)  296. 

Texas. —  Chase  v.  York  Sav.  Bank,  89  Tex. 
316,  36  S.  W.  406,  59  Am.  St.  Rep.  48,  32 
L.  R.  A.  785. 

Vermont. —  Lovejoy  v.  Lee,  35  Vt.  430. 

Compare  Thomson  v.  Baltimore,  etc.,  Steam 
Co.,  33  Md.  312,  where  it  was  held  that  al- 
though under  8  Anne,  c.  14,  the  goods  and 
chattels  of  a  lessee  of  land  could  not  be  seized 
under  execution  and  removed  from  the  land 
unless  plaintiff  in  execution  should  tender  to 
the  landlord  the  arrears  of  rent  due  him,  yet 
such  property  could  be  attached  by  an  officer 
without  complying  with  this  condition,  an 
attachment  not  being  an  execution,  and  there- 
fore not  falling  within  the  statute.  The  land- 
lord is,  however,  entitled  to  his  rent  out  of 
the  proceeds  of  the  attachment  sale  of  such 
property  by  the  sheriff. 

32.  Arkansas. —  State  v.  Lawson,  7  Ark. 
391,  46  Am.  Dec.  293,  holding  that  it  was  the 
obvious  intention  of  the  legislature  to  sub- 
ject every  species  of  property  to  the  payment 
of  the  debtor's  obligation  and  that  treasury 
notes  were  subject  to  levy  and  seizure  by 
attachment. 

Connecticut. —  Cole  v.  Wooster,  2  Conn. 
203. 

Georgia. —  Haley  v.  Reid,  16  Ga.  437. 

Louisiana. —  Oliver  v.  Gwin,  17  La.  28. 

lUan/land. —  Campbell  v.  Morris,  3  Harr. 
&  M.  (Md.)  535. 

Massachusetts. —  Gay  v.  Southworth,  113 
Mass.  333;  Wallace  i\  Bartlett.  108  Mass. 
52 ;  Gibson  r.  Jenney,  15  Mass.  205 ;  Danforth 
i\  Woodward,  10  Pick.  (Mass.)  423,  20  Am. 
Dec.  531. 

Tennessee. —  Lane   v.   Marshall,    1  Heisk. 
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those  of  another  that  they  cannot  be  distinguished  or  identified,^  the  whole  may 
be  taken  by  attachment  in  an  action  against  the  debtor.  The  officer  may,  how- 
ever, retain  possession  of  the  goods  other  than  the  debtor's  only  until  they  are 
identified  or  pointed  out  to  him.^ 

e.  Growing  Crops.  Annual  growing  crops  which  are  the  product  of  industry 
and  care  have  been  held  to  be  properly  attachable  as  the  personal  property  of  the 
owner,^^  but  in  some  jurisdictions  it- would  seem  that  to  be  attachable  such  crops 
should  be  fit  for  harvest.^^ 


(Tenn.)  30;  Loekwood  V.  Nye,  2  Swan(Tenii.) 
515,  58  Am.  Dec.  73. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  122. 

Property  right,  and  not  mere  possession, 
determines  liability  to  attachment. — It  seems 
to  have  been  argued  in  some  of  the  earlier 
cases  that  property,  to  be  subject  to  attach- 
ment, must  be  in  the  actual  possession  of  the 
debtor,  but  this  view  was  never  taken  by  the 
courts;  and  the  mere  fact  that  the  property 
is  in  the  possession  of  a  third  party  does  not 
exempt  it  from  attachment  (Hutcheson  v. 
Ross,  3  A.  K.  Marsh.  (Ky.)  490;  Skillman  v. 
Bethany,  2  Mart.  N.  S.  (La.)  104;  Walton 
17.  Deignan,  2  Nott  &  M.  (S.  C.)  248),  al- 
though in  some  jurisdictions  where  the  prop- 
erty is  in  the  hands  of  another  there  must 
be  a  specific  direction  to  the  officer  to  attach 
itj  and  not  a  mere  direction  to  attach  the 
"  goods  and  the  estate  of  "  the  debtor  ( Deer- 
ing  V.  Lord,  45  Me.  293). 

The  following  species  of  personalty  have 
been  held  attachable:  Bank  notes  (Ringo  v. 
Biscoe,  13  Ark.  563;  Spencer  v.  Blaisdell,  4 
N.  H.  198,  17  Am.  Dec.  412;  Lovejoy  v.  Lee, 
35  Vt.  430.  And  see  Knowlton  v,  Bartlett,  1 
Pick.  (Mass.)  271,  where  their  liability  to 
attachment  is  neither  expressly  affirmed  nor 
denied)  ;  hay  in  a  barn  (Campbell  v.  John- 
son, 11  Mass.  184;  Barrett  v.  White,  3  N.  H. 
210,  14  km..  Dec.  352.  Compare  dictum  in 
Bond  V.  Ward,  7  Mass.  123,  5  Am.  Dec.  28 )  ; 
merchandise  kept  in  a  store  for  sale  ( Batchel- 
der  V.  Frank,  49  Vt.  90)  ;  money  (Hanay  v. 
Dobbin,  12  Johns.  (N.  Y.)  220;  Williams  v. 
Rogers,  5  Johns.  (N.  Y.)  163);  a  Avooden 
boot  hung  up  at  the  door  of  a  shoemaker's 
shop  as  a  sign  of  his  trade  (Wallace  v.  Bar- 
ker, 8  Vt.  440)  . 

Fixtures  which  a  tenant  may  remove  are 
subject  to  attachment.  Morey  v.  Hoyt,  62 
Conn.  542,  26  Atl.  127,  19  L.  R.  A.  611.  It 
must  be  clear,  however,  that  the  fixtures  are 
those  that  the  tenant  has  in  fact  a  right  to 
remove,  because  the  right  to  attach  supposes 
of  course  the  right  to  carry  out  the  attach- 
ment, which  means  the  right  to  remove  such 
structures  from  the  soil  when  the  attachment 
becomes  fixed  by  judgment.  Mayhew  v.  Hath- 
away, 5  R.  I.  283. 

Letters  and  correspondence  are  not,  in  the 
absence  of  express  statutory  authority,  at- 
tachable. Hergman  v.  Dettlebach,  11  How. 
Pr.  (N.  Y.)  46.  ' 

Goods  in  transit. —  The  mere  fact  that  the 
goods  of  an  absconding  or  non-resident  debtor 
were  in  transit,  passing  through  the  state 
when  attached,  is  no  ground  for  their  ex- 
emption from  this  process.  Morrel  v.  Buck- 
ley, 20  N.  J.  L.  667. 
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Trade-mark. —  Whether  or  not  property  in 
a  trade-mark  is  subject  to  attachment,  qucere. 
Milliken  v.  Dart,  26  Hun  (N.  Y.)  24;  Hege- 
man  V.  Hegeman,  8  Daly  (N.  Y.)  1. 

Trunk  containing  articles  exempted  from 
attachment  is  subject  to  attachment  and  may 
properly  be  taken  by  the  officer,  opportunity 
being  given  to  the  debtor  to  remove  from  the 
trunk  the  exempted  articles.  Towns  v.  Pratt, 
33  N.  H.  345,  66  Am.  Dec.  726. 

Attachment  of  debts  due  defendant  see 
Garnishment. 

33.  Necessity  of  goods  being  indistinguish- 
able by  the  officer. —  It  is  essential  that  the 
goods  shall  be  so  intermingled  that  they  could 
not  upon  due  inquiry  be  distinguished  by  the 
officer  who  makes  the  attachment,  and  it 
would  also  seem  that  he  should  request  the 
aid  of  the  owner  of  the  goods  in  their  identi- 
fication. Walcott  V.  Keith,  22  N.  H.  196. 
The  fact  that  a  part  of  the  goods  had  been 
fraudulently  obtained  will  not  change  the 
rule  if  the  intermingling  was  not  such  that 
the  identity  of  the  goods  was  lost.  Capron  v. 
Porter,  43  Conn.  383. 

34.  Yates  v.  Wormell,  60  Me.  495;  Shum- 
way  i\  Rutter,  8  Pick.  (Mass.)  443,  19  Am. 
Dec.  340 ;  Taylor  v.  Jones,  42  N.  H.  25 ;  Wil- 
son V.  Lane,  33  N.  H.  466 ;  Albee  v.  Webster, 
16  N.  H.  362;  Lewis  n.  Whittemore,  5  N.  H. 
364,  22  Am.  Dec.  466. 

35.  Raventas  v.  Green,  57  Cal.  254;  Policy 
V.  Johnson,  52  Kan.  478,  35  Pac.  8,  23  L.  R.  A. 
258;  Farmers'  Alliance  Ins.  Co.  v.  Nichols,  6 
Kan.  App.  923,  50  Pac.  940;  Farmers'  Bank 
V.  Morris,  79  Ky.  157  (holding  also  that  after 
an  execution  at  law  had  been  returned  "  no 
property "  a  growing  crop  was  liable  to 
seizure  by  attachment  at  once,  notwithstand- 
ing the  statute  prohibiting  a  levy  of  execu- 
tion thereon  until  after  the  first  day  of  Octo- 
ber) ;  Sims  v.  Jones,  54  Nebr.  769,  75  K  W. 
150,  69  Am.  St.  Rep.  749. 

Standing  grass  is,  however,  considered  as 
realty  by  the  New  Hampshire  court,  and 
therefore  not  subject  to  attachment  as  per- 
sonal property.  Rogers  v.  Elliott,  59  N.  H. 
201,  47  Am.  Rep.  192  [distinguishing  Norris 
V.  Watson,  22  N.  H.  364,  55  Am.  Dec.  160, 
and  holding  that  while  this  latter  case  de- 
cided that  a  growing  crop  of  grass  was  not 
attachable,  it  could  not  be  inferred  from  it 
that  the  grass  would  have  been  attachable 
had  it  been  ripe]. 

36.  Heard  v.  Fairbank,  5  Mete.  (Mass.) 
Ill,  38  Am.  Dec.  394  [approving  the  analo- 
gous case  of  Penhallow  v.  Dwight,  7  Mass. 
34,  5  Am.  Dec.  21]. 

This  is  an  exception  to  the  old  rule  which 
forbids  the  attachment  of  property  that  can- 
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d.  Perishable  Property.  The  mere  fact  that  chattels  are  perishable  will  not 
in  itself  exempt  them  from  attachment.  Not  only  is  this  true  under  statutes 
providing  for  a  sale  of  such  property but  also,  it  would  seem,  in  jurisdictions 
where  no  provision  is  made  for  their  sale.^ 

e.  Rolling  Stock  of  Corporations.  The  engines  or  the  freight  and  passenger 
cars  of  a  railroad  corporation  are  liable  to  attachment  when  not  in  use  the  same  as 
other  personal  property .^^ 

f .  Watereraft.  As  a  general  rule  ^  there  is  no  discrimination  between  vessels 
or  steamboats  and  other  species  of  personal  property,  when  the  kind  of  property 
subject  to  attachment  is  considered.^^ 

g".  Interests  in  Personalty  —  (i)  Interest  of  Mortgagor—- {k)  In  General, 
At  common  law  the  mortgagor  of  personalty  had  not  such  an  interest  therein 
that  the  chattel  could  be  taken  by  attachment  in  an  action  against  him  ;  but  the 
liability  of  such  interest  to  attachment  has  in  many  states  been  affirmed,  either  by 
the  recognition  of  a  legal,  as  well  as  an  equitable,  right  of  property  in  the  mort- 


Hot  be  returned  in  the  same  plight,  the  reason 
of  the  rule  being  held  not  applicable  as  ap- 
plied to  mature  crops.  Cheshire  Nat.  Bank 
V.  Jewett,  119  Mass.  241. 

Tobacco  stored  in  barns  or  hanging  on  poles 
in  process  of  curing,  although  in  such  condi- 
tion that  it  cannot  be  moved  without  damage, 
is  attachable  within  the  rule  that  all  annual 
products  when  ripe  and  fit  for  harvest  are 
subject  to  attachment.  Cheshire  Nat.  Bank 
V.  Jewett,"  119  Mass.  241. 

37.  Batchelder  v.  Frank,  49  Vt.  90. 

38.  Cilley  r.  Jenness,  2  N.  H.  87,  91,  where, 
although  there  was  no  statute  providing  for 
the  sale  of  such  property,  the  court,  resting 
their  opinion  partly  upon  the  analogy  between 
the  officer's  situation  and  the  situation  of 
other  bailees,  but  more  particularly  between 
his  condition  and  the  practice  under  like  cir- 
cumstances in  courts  of  admiralty,  held  that 
they  would  not  be  "  wandering  into  the  prov- 
ince of  legislation  "  by  holding  the  officer  lia- 
ble for  permitting  the  debtor  to  retain  and 
consume  such  property;  his  duty  being  to  ex- 
pose it  to  public  sale  and  account  for  the  net 
proceeds.  Compare  Crocker  v.  Baker,  18 
Pick.  (Mass.)  407,  where  it  is  said  that  in 
the  absence  of  such  statute  perishable  goods 
would  not  be  attachable.  Bond  v.  Ward,  7 
Mass.  123,  5  Am.  Dec.  28,  is  cited  by  the 
court  as  authority  for  this  proposition,  but 
this  was  decided  wholly  on  the  ground  that 
certain  goods  which  could  not  be  distrained 
at  common  law  were  not  attachable,  and  it 
would  seem  from  a  dictum  in  the  case  that 
perishable  articles  were  attachable;  at  least 
if  their  destruction  was  not  hastened  or  they 
were  not  injured  by  the  mere  attaching  and 
removing  of  them. 

39.  Boston,  etc.,  R.  Co.  n.  Gilmore,  37 
N.  H.  410,  72  Am.  Dec.  336.  See  also  Buffalo 
Coal  Co.  V.  Rochester,  etc.,  R.  Co.,  8  Wkly. 
Notes  Cas.  (Pa.)  126,  where  the  rolling  stock 
of  a  railroad  being  expressly  made  liable  to 
attachment  by  statute,  it  was  held  that  the 
mere  fact  that  the  corporation  was  not  a 
resident  of  the  state  could  not  exempt  its 
property  from  tliis  process. 

40.  An  exception  to  this  rule  arises  where 
a  creditor  seeks  to  attach  the  vessel  under 


a  statute  providing  foir  an  attachment  when 
the  debtor  is  about  to  remove  his  property 
out  of  the  state  before  the  debt  becomes  due. 
It  is  very  clear  that  when  the  obligation  is 
created  the  creditor  must  know  that,  from 
the  very  nature  of  the  property,  it  would  be 
perhaps  useless  if  it  were  not  taken  ouside  of 
the  state  occasionally  in  the  course  of  com- 
merce, and  therefore  he  is  held  to  contract 
with  that  understanding.  Russell  v.  Wilson, 
18  La.  367. 

41.  Nimick  v.  Louisiana  Tehuantepec  Co., 
16  La.  Ann.  46;  Hogan  v.  Carras,  12  La 
Ann.  49;  Haeberle  v.  Barringer,  20  La.  410; 
Russell  v.  Wilson,  18  La.  367;  Com.  v.  Fry, 
4  W.  Va.  721.  And  see  Sibley  v.  Fernie,  22 
La.  Ann.  163. 

Appurtenances  of  a  vessel. —  It  is  said  that 
to  take  a  boat,  or  a  cable  and  anchor  from  a 
vessel,  when  they  are  actually  in  use  and 
necessary  to  the  safety  of  the  vessel,  would 
expose  the  party  to  damages ;  but  if  the  ves- 
sel were  at  the  wharf  and  such  appurtenances 
were  not  in  use  they  may  be  properly  taken 
under  a  writ  of  attachment,  like  a  harness  to 
a  carriage.  Briggs  v.  Strange,  17  Mass. 
405. 

42.  Arkansas. —  Jennings  v.  Mcllroy,  42 
Ark.  236,  48  Am.  Rep.  61. 

Maine. —  Holbrook  v.  Baker,  5  Me.  309,  17 
Am.  Dec.  236. 

Massachusetts. —  Prout  r.  Root,  116  Mass. 
410;  Badlam  v.  Tucker,  1  Pick.  (Mass.)  389, 
11  Am.  Dec.  202. 

New  Hampshire. —  Haven  v.  Low,  2  N.  H. 
13,  9  Am.  Dec.  25. 

United  States. —  Simonds  v.  Pearce,  31  Fed. 
137,  construing  South  Carolina  statute. 

See  also  Scott  v.  Scholey,  8  East  467,  9  Rev. 
Rep.  487,  which,  although  the  case  involved 
an  execution  and  not  an  attacliment,  is  cited 
by  pearly  all  of  the  opinions  in  this  country 
where  the  question  was  determined  for  the 
first  time. 

The  reason  being  that  an  equitable  interest 
could  not  be  taken  and  sold  on  execution; 
for  it  was  said  where  there  was  no  legal 
right  there  was  no  legal  remedy.  Badlam  v. 
Tucker,  1  Pick.  (Mass.)  389,*  11  Am.  Dec. 
202. 
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gagor,^^  or  by  express  statutory  provisions.^  The  courts  are  not,  however,  uniform 
in  determining  just  what  interest  the  mortgagor  must  have  in  the  property  before 
it  is  attachable.  While  it  is  usually  held  liable  so  long  as  the  mortgagor's  interest 
is  coupled  with  the  legal  right  to  possession,^^  in  some  jurisdictions,  possession  or 
a  possessory  right  to  the  chattel  is  expressly  adjudged  to  be  essential,^^  and  the 
right  does  not  exist  after  condition  broken.^'^  In  other  jurisdictions  the  statutes 
seem  to  authorize  the  attachment  of  mere  equities  of  redemption,*^  and  the  mort- 
gagors interest  would,  it  has  been  held,  be  attachable  after  condition  broken.*^  - 


43.  Pollock  V.  Douglas,  56  Mo.  App.  487; 
Dahoney  v.  Allison,  1  Tex.  Unrep.  Cas.  112 
[following  Wright  v.  Henderson,  12  Tex.  43] ; 
Jones  Chattel  Mortg.  (4th  ed.)  §  556. 

44.  Weil  V.  Raymond,  142  Mass.  206,  7 
N.  E.  860;  Brackett  v.  Bullard,  12  Mete. 
(Mass.)  308,  the  latter  holding  that  Mass. 
Rev.  Stat.  (1847),  e.  90,  did  not  apply  to 
executions,  but  to  attachments  only. 

Extension  of  statute  by  implication. —  Un- 
der the  Michigan  statute  of  1880,  providing 
that  mortgaged  chattels  might  be  levied  on 
and  sold  under  execution  against  the  mort- 
gagor, and  a  subsequent  section  providing 
that  an  attachment  should  command  the  offi- 
cer to  take  so  much  of  defendant's  chattels, 
etc.,  "  not  exempt  from  execution,"  it  was 
held  that  mortgaged  chattels  might  be  taken 
under  an  attachment  against  a  mortgagor  and 
sold  subject  to  the  mortgage,  although  the 
latter  statute  did  not,  in  express  terms,  refer 
to  attachments.  King  v.  Hubbell,  42  Mich. 
597,  4  N.  W.  440. 

Conflict  with  federal  law. —  If  the  right  by 
virtue  of  the  state  statute  would  conflict  with 
the  right  of  the  mortgagee  under  a  United 
States  statute  it  cannot  be  exercised.  Thus, 
a  vessel  upon  which  the  mortgagees  have  a 
claim  by  virtue  of  a  mortgage  duly  recorded 
under  the  shipping  laws  of  the  United  States 
cannot  be  taken  by  attachment  by  virtue  of 
the  state  statute,  although  it  would  be  clearly 
within  the  provision  of  the  latter  statute 
were  it  not  foT  the  existence  of  the  federal 
law.  Howe  v.  Tefft,  15  R.  I.  477,  8  Atl.  707 
[citing  and  approving  Aldrich  v.  ^tna  Co., 
8  Wall.  (U.  S.)  491,  19  L.  ed.  473]. 

45.  Alabama. —  Thompson  -i?.  Thornton,  21 
Ala.  808;  Fontaine  v.  Beers,  19  Ala.  722. 

Maine. — See  Perry  v.  Somerby,  57  Me.  552. 

'Nebraska. —  Locke  v.  Shreck,  54  Nebr.  472, 
74  N.  W.  970. 

New  Jersey. —  Blauvelt  V.  Fechtman,  48 
N.  J.  L.  430,  8  Atl.  728;  Fox  v.  Cronan,  47 
N.  J.  L.  493,  2  Atl.  444,  4  Atl.  314,  54  Am. 
Rep.  190. 

Ohio.—  Curd  v.  Wunder,  5  Ohio  St.  92. 

Rhode  Island. —  Good  v.  Rogers,  19  R.  I.  1, 
31  Atl.  264,  applying  the  same  rule  where 
property  was  covered  by  a  bill  of  sale  in- 
tended to  operate  as  a  mortgage. 

See  5  Cent.  Dig,  tit.  "Attachment,"  §  140. 

Chattels  subject  to  deed  of  trust  are  sub- 
ject to  attachment,  especially  when  such  trust 
is  in  favor  of  plaintiff.  The  mere  fact  that 
plaintiff  elected  to  choose  his  statutory,  and 
not  his  conventional,  remedy  cannot  be  ob- 
jected to  by  defendant.  The  Richmond  v. 
Cake,  1  App.  Cas.  (D.  C.)  447. 
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46.  Wells  V.  Sabelowitz,  68  Iowa  238,  2& 
N.  W.  127  (interest  not  attachable  where 
mortgagee  has  right  to  take  possession)  ;  Pol- 
lock V.  Douglas,  56  Mo.  App.  487 ;  Merchants' 
Nat.  Bank  v.  Abernathy,  32  Mo.  App.  211; 
Sams  V.  Armstrong,  8  Mo.  App.  573  (posses- 
sion during  the  pleasure  of  the  mortgagee  is 
not  sufficient) . 

Application  of  principle  to  increase  of  ani- 
mals.—  Inasmuch  as  the  right  to  possession 
of  colts  until  weaned  follows  the  dams  (see 
Animals,  2  Cyc.  309,  note  30 ) ,  such  colts 
will  not,  before  that  time,  be  liable  to  attach- 
ment at  the  suit  of  a  creditor  of  the  mort- 
gagor of  the  dams;  the  right  of  possession 
in  the  dams  being  in  the  mortgagee  (Rogers 
V.  Highland,  69  Iowa  504,  29  N.  W.  429,  58 
Am.  Rep.  230)  . 

47.  Alabama. —  Thompson  v.  Thornton,  21 
Ala.  808. 

Illinois. —  Martin  v.  Duncan,  156  111.  274, 
41  N.  E.  43  [reversing  47  111.  App.  84,  which 
seems  to  hold  that  after  condition  broken  the 
attachment  would  not  lie]. 

Michigan. —  Tannahill  v.  Tuttle,  3  Mich. 
104,  61  Am.  Dec.  480. 

Missouri. —  Fahy  v.  Gordon,  133  Mo.  414, 
34  S.  W.  881;  Pollock  v.  Douglas,  56  Mo. 
App.  487. 

Rhode  Island. —  If  the  mortgagor  has  by 
statute  sixty  days  after  condition  broken 
within  which  to  redeem  the  chattels  he  would 
have  Ho  attachable  interest  therein  after  the 
expiration  of  that  time.  Earle  v.  Anthony, 
1  R.  I.  307. 

Verraont. —  Norris  v.  Sowles,  57  Vt.  360. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  140. 

Rule  applicable  in  deed  of  trust. —  The 
above  rule  is  applicable  where  the  grantor  in 
a  deed  of  trust  as  security  for  the  payment 
of  a  debt,  after  default  made,  remains  in  pos- 
session of  personal  property  conveyed  by 
it,  at  least  where  the  deed  gives  the  trustee 
power  to  sell  enough  of  the  property  to  pay 
the  demand  then  due.  This  is  true  although 
only  a  porrtioli  of  the  demand  secured  is  due 
and  unpaid  at  the  time  of  the  levy  of  the  at- 
tachment, and  the  property  conveyed  greatly 
exceeds  in  value  the  sum  due,  Thompson  v. 
Thornton,  21  Ala.  808. 

48.  Sawyer  v.  Mason,  19  Me.  49;  Hall  V. 
Samson,  23  How.  Pr.  (N.  Y.)  84. 

49.  Burnham  v.  Doolittle,  14  Nebr.  214,  15 
N.  W.  606  [modifying  Peekinbaugh  v.  Quillin, 
12  Nebr.  586,  12  'n.'W.  104,  which  held  that 
it  was  only  when  the  mortgagor  had  a  right 
of  possession  for  a  definite  period  of  time 
that  he  had  an  attachable  interest]  ;  Carty  v.. 
Fenstemaker,  14  Ohio  St.  457. 
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(b)  Wlien  in  Possession  of  Mortgagee.  If.  by  virtue  of  tlie  mortgage  the 
mortgagee  is  in  rightful  possession  of  the  property,  it  cannot  as  a  rule  be  taken 
in  an  attachment  against  the  mortgagor,^^  although  in  some  jurisdictions  it  seems 
that  if  the  property  has  not  been  appHed  to  the  satisfaction  of  the  claim  it  would  be 
attachable  when  in  the  possession  of  the  mortgagee.^^ 

(ii)  Tntebest  of  Mortgagee.  Personal  property,  while  the  possession  or 
right  of  redemption  remains  in  the  mortgagor,  is  not  only  not  liable  to  attach- 
ment in  a  suit  against  the  mortgagee,^^  but,  it  would  seem,  cannot  be  thus  taken, 
although  the  mortgagee  has  possession,  and  after  condition  broken,  if  it  has  not  in 
fact  been  appKed  to  the  satisfaction  of  the  debt  by  foreclosure  or  otherwise.^^ 

3.  Realty^* — a.  In  General  —  (i)  Eule  Stated.  Inasmuch  as  the  lands  of 
a  debtor  are  now,  as  a  rule,  liable  to  be  taken  on  execution  for  his  debts,^^  it  fol- 
lows that  they  are  usually  liable  to  attacliment,^^  unless  by  the  terms  of  the  statute 
the  intention  is  clearly  otherwise.^^  It  is  essential,  however,  that  the  debtor  have 
some  beneficial  interest  in  the  land.    The  bare  legal  title,^^  or  instantaneous  seizin 


50.  Moore  v.  Murdock,  26  Cal.  514;  Giifert 
V.  Wilson,  18  111.  App.  214;  Bacon  v.  Kimmel, 
14  Mich.  201  (especially  after  the  time  for 
the  payment  has  expired,  and  the  mortgage 
has,  by  its  terms,  become  absolute)  ;  Stiles  v. 
Hill,  62  Tex;  429  (holding  that  under  the 
statutes  of  that  state  such  property  could 
not  be  taken  from  the  possession  of  the  mort- 
gagee unless  the  debt  for  which  it  was  held 
was  first  paid) . 

51.  Prout  V.  Root,  116  Mass.  410,  which 
seems  to  say  that  under  the  statutes  of  that 
state  the  property  would  pass  into  the  cus- 
tody of  the  officer,  and  if  the  amount  due  the 
mortgagee  be  paid  his  title  is  ended,  and  the 
possession  of  the  attaching  officer  cannot  be 
interfered  with. 

52.  Meadow  v.  Wise,  41  Ark.  285;  Morton 
V.  Hodgdon,  32  Me.  127 ;  Adoue  v.  Jemison,  65 
Tex.  680. 

53.  Prout  v.  Root,  116  Mass.  410;  Voorhies 
V.  Hennessy,  7  Wash.  243,  34  Pac.  931  (where 
it  is  said  that  the  mere  possession  of  the  mort- 
gagee after  the  maturity  of  the  debt  does  not 
amount  to  a  forfeiture  so  that  the  legal  title 
vests  in  him).  Compare  Lyon  v.  Johnson,  3 
iDana  (Ky.)  544. 

If  the  mortgagee  was  in  possession  under 
a  bill  of  sale  the  mere  fact  that  the  officer 
did  not  know  that  the  bill  of  sale  was  in- 
tended as  a  mortgage  does  not  render  the  levy 
effective.  Voorhies  v.  Hennessy,  7  Wash.  243, 
34  Pac.  931. 

The  interest  of  mortgagee  and  mortgagor 
is  not  joint,  and  hence  a  plaintiff  cannot  by 
joining  them  in  a  suit  upon  a  joint  debt  en- 
large the  statute  of  attachment  and  thus 
make  the  interest  of  the  mortgagee  attach- 
able. Murphy  v.  Galloupe,  143  Mass.  123,  8 
N.  E.  894. 

54.  What  constitutes  realty  under  attach- 
ment laws. —  In  determining  what  shall  con- 
stitute real  estate  in  the  sense  of  the  attach- 
ment law  the  Rhode  Island  court  say:  "Wo 
hold  that  to  l)«  real  estate  in  the  sense  of  our 
attachment  law,  which  our  law  with  regard  to 
the  conveyance  of  real  estate  treats  as  such, 
and  requires  to  be  conveyed  with  the  solemni- 
ties and  public  notice  with  which  real  estate 
is,  according  to  its  policy,  to  b6  conveyed ; 
and  regard  the  notice,  required  in  attach- 


ments of  real  estate  to  be  left  at  the  town 
clerk's  office,  as  congruous  with,  and  sug- 
gestive of,  this  test  of  discrimination.  All 
estates  in  lands  and  tenements  of  a  longer  du- 
ration than  one  year,  are,  according  to  this 
standard,  real  estate,  and  should  be  attached 
as  such."  Mayhew  v.  Hathaway,  5  R.  I.  283, 
285.  Manure  made  upon  a  farm  in  the  or- 
dinary course  of  husbandry  ( Sawyer  v.  Twiss, 
26  N.  H.  345),  or  an  iron  pier  (Harriman  v. 
Rockaway  Beach  Pier  Co.,  5  Fed.  461),  is 
realty  and  not  attachable  as  goods  or  chattels 
separate  from  the  land. 

55.  See  Executions. 

Prior  to  5  Geo.  II,  c.  7,  lands  were  not  liable 
to  be  taken  on  execution,  and  it  was  therefore 
held  that  they  were  not  attachable  imder  the 
Maryland  act  of  1715.  Since  that  statute 
they  have  uniformly  been  held  to  be  subject 
to  attachment  in  Maryland.  Barney  v.  Pat- 
terson, 6  Harr.  &  J.  (Md.)  182;  Davidson  v. 
Beatty,  3  Harr.  &  M.  (Md.)  594. 

56.  See  supra,  IX,  A,  1. 

57.  Thus  it  has  been  held  that  real  estate 
was  not  liable  to  attachment  within  the  mean- 
ing of  the  domestic  attachment  acts  of  South 
Carolina  and  Pennsylvania  ( Continental  Nat. 
Bank  v.  Draper,  89  Pa.  St.  446 ;  In  re  Miners^ 
Bank,  13  Wkly.  Notes  Cas.  (Pa.)  370:  Bovce 
V.  Owens,  2  McCord  (S.  C.)  208,  13  Am.  Dec. 
711;  Jamieson  i".  Brodrick,  1  Brev.  (S.  C.) 
396),  although  the  rule  is  otherwise  as  to 
foreign  attachments  in  Pennsvlvania  (Graicl^le 
V.  Notnagle,  Pet.  C.  C.  (U.  S.)  245.  10  Fed. 
Cas.  No.  5,679)  ;  and  under  an  early  statute 
of  Kentucky  land  was  not  attachable  upon  a 
return  of  the  capias  "  not  found  (^Murray  v. 
Hamilton,  Hard.  (Kv.)  5;  Rees  r.  Bishop, 
Hard.  (Ky.)  95  note). 

The  mere  fact  that  the  real  estate  is  mort- 
gaged can  make  no  difference  if  under  the 
statute  the  officer  is  commanded  to  attach 
real  estate.  So  hold  under  the  Connecticut 
attachment  act  of  1882,  whicli  provided 
for  the  institution  of  insolvency  proceed- 
ings if  the  attaching  officer  could  not 
find  sulVu'iont  property  to  satisfy  the 
claimant's  demand.  Hawes'  Appeal,  50  Conn. 
317. 

58.  Riddell  v.  Park,  IS  Kv.  L.  Pop.  907, 
38  S.  W.  688:  Houston  r.  No^yinnd.  7  Gill 
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would  be  insufficient,^^  at  least  as  against  the  equitable  owners,  where  the  attach- 
ing party  has,  or  is  bound  by  law  to  take,  notice  of  the  paramount  outstanding 
equitable  title.^ 

(ii)  As  DiEPENBENi  Upon  Seizure  of  Personalty.  In  the  absence  of 
any  positive  statutory  limitations  exempting  real  estate  from  attachment  until  the 
debtor's  personalty  is  exhausted  such  lands  would  be  liable  to  attachment  regard- 
less of  the  amount  of  personalty  the'^ debtor  may  possess.^^ 

b.  Interests  in  Realty  —  (i)  Equitable  Interests  Generally.  While  in 
the  absence  of  statute,  equitable  interests  in  realty  are  not  liable  to  attach ment,^^ 
in  most  states  such  interests  are  attachable.^^    In  a  few  jurisdictions,  however,  it 


&  J.  (Md.)  480;  Hart  v.  Farmers',  etc.,  Bank, 
33  Vt.  252. 

59.  Woodward  v.  Sartwell,  129  Mass.  210; 
Webster  v.  Campbell,  1  Allen  (Mass.)  313; 
Haynes  v.  Jones,  5  Mete.  (Mass.)  292;  Chiek- 

.  ering  v.  Lovejoy,  13  Mass.  51.  See  also  Hazle- 
ton  V.  Lesure,  9  Allen  (Mass.)  24,  holding 
that  where  a  debtor's  interest  in  mortgaged 
land,  subject  to  a  life-estate,  is  attached,  and 
the  life-tenant  conveys  to  him,  to  enable  him 
to  raise  money  to  pay  off  the  mortgage,  which 
he  does,  giving  a  new  mortgage  to  secure  the 
money  loaned  and  then  reconveys  the  life-es- 
tate to  its  former  holder,  such  acts  being  in 
effect  but  one  transaction,  the  attachment 
will  not  cover  the  instantaneous  fee  acquired 
by  the  debtor,  but  will  apply  only  to  his  in- 
terest at  the  time  of  the  levy. 

60.  Tucker  v.  Vandermark,  21  Kan.  263. 

A  party  knowing  the  seizin  to  be  instan- 
taneous can  therefore  acquire  no  right  or 
interest  by  an  attempted  attachment.  Spear 
■y.  Hubbard,  4  Pick.  (Mass.)  143;  Jorgenson 
V.  Minneapolis  Threshing  Mach.  Co.,  54  Minn. 
489,  67  N.  W.  364;  Buswell  v.  Davis,  10  N.  H. 
413. 

61.  Isham  v.  Downer,  8  Conn.  282  (where, 
although  the  statute  provided  for  the  attach- 
ment of  the  debtor's  "  goods  and  chattels,  and 
in  want  of  goods  and  chattels,  the  lands  of 
the  defendant,"  yet,  the  legislature  put  a 
construction  on  this  statute  in  prescribing  the 
forms  of  writs  which  read  "  attach  the  goods 
or  estate  of  IST.  B.,"  and  it  was  held  thereby 
gave  to  plaintiff  the  choice  of  attaching  per- 
sonalty or  real  estate)  ;  Boggess  v.  Gamble,  3 
Coldw.  (Tenn.)  148.  And  see  Samuels  v. 
Revier,  92  Fed.  199,  63  U.  S.  App.  752,  34 
C.  C.  A.  294,  holding  that  under  the  proce- 
dure in  Texas  a  prior  levy  on  personalty  was 
not  a  prerequisite  to  the  right  to  attach 
realty. 

62.  Lowry  v.  Wright,  15  111.  95;  Trask  v. 
Green,  9  Mich.  358 ;  Kendall  v.  Gibbs,  5  R.  I. 
525.  See  also  Garlick  v.  Robinson,  12  Ga. 
340. 

The  reason  being  that  the  common-law 
courts  did  not.  recognize  equitable  estates 
which  could  not  therefore  be  sold  upon  execu- 
tion. It  was  incumbent  upon  the  creditors 
to  file  a  bill  in  chancery  to  subject  such  es- 
tates to  their  claims.  Atwater  v.  Manchester 
Sav.  Bank,  45  Minn.  341,  48  N.  W.  187,  12 
L.  R.  A.  741. 

63.  California. —  Fish  v.  Fowlie,  58  Cal. 
373. 

Connecticut. — Davenport  v.  Laeon,  17  Conn. 
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278,  holding  that  the  statute  subjecting  lands 
to  attachment  was  not  confined  to  estates 
where  the  debtor  had  a  legal  interest,  but 
also  includes  any  equitable  interest  therein 
which  he  might  have. 

Illinois. —  Laclede  Bank  v.  Keeler,  103  111. 
425;  West  v.  Schnebly,  54  111.  523;  Wallace 
V.  Monroe,  22  111.  App.  602. 

Kansas. —  Shanks  v.  Simon,  57  Kan.  385, 
46  Pac.  774;  Travis  v.  Topeka  Supply  Co.,  42 
Kan.  625,  22  Pac.  991;  Bullene  v.  Hiatt,  12 
Kan.  98. 

Kentucky. —  Louisville  Bank  v.  Barrick,  1 
Duv.  (Ky.)  51. 

Maine. —  Moore  v.  Richardson,  37  Me.  438. 

Maryland. —  Cecil  Bank  v.  Snively,  23  Md. 
253  (holding  that  where  property  is  purchased 
for  a  third  party  who  furnishes  the  purchase- 
money  paid  at  the  sale,  and  also  pays  subse- 
sequent  instalments  on  the  property,  such 
third  party  will  have  an  attachable  interest 
to  the  extent  of  the  payments  made  by  him )  ; 
Campbell  v.  Morris,  3  Harr.  &  M.  (Md.)  535 
[approved  in  Ford  v.  Philpot,  5  Harr.  &  J. 
(Md.)  312]. 

Michigan. —  But  the  statute  providing  for 
such  attachments  must  be  adhered  to,  and  the 
interest  attached  as  an  equity  and  not  as  cor- 
poreal real  estate.  Grover  v.  Fox,  36  Mich. 
453. 

Minnesota. —  Atwater  v.  Manchester  Sav. 
Bank,  45  Minn.  341,  48  N.  W.  187,  12  L.  R.  A. 
741,  residuary  interest. 

Missouri. —  Huxley  v.  Harrold,  62  Mo.  516. 

North  Carolina. —  Henderson  v.  Hoke,  21 
N.  C.  119. 

Ohio. —  Coggshall  v.  Marine  Bank.  Co.,  63 
Ohio  St.  88,  57  N.  E.  1086;  Wright  v.  Frank- 
lin Bank,  59  Ohio  St.  80,  51  J^.  E.  876.  And 
see  Kentucky  Northern  Bank  v.  Nash,  1 
Handy  (Ohio)  153,  12  Ohio  Dec.  (Reprint) 
75,  where  the  court  strongly  inclined  to  the 
opinion  that  an  equitable  interest  in  real  es- 
tate was  subject  to  attachment  under  the  code 
of  that  date,  but  as  the  actual  decision  of 
such  point  was  unnecessary  it  was  not  spe- 
cifically affirmed. 

Vermont. —  Bailey  v.  Warner,  28  Vt.  87, 
equitable  right  to  a  conveyance. 

What  constitutes  attachable  interests  un- 
der the  statute. — Under  the  statutes  of  Texas 
the  right  to  attach  equitable  interests  in  real 
estate  cannot  be  denied,  but  the  court,  in  the 
case  of  Chase  v.  York  County  Sav.  Bank,  89 
Tex.  316,  36  S.  W.  406,  59  Am.  St.  Rep.  48, 
32  L.  R.  A.  785,  say  that  it  does  not  follow 
that  every  equitable  interest  is  attachable  and 
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is  still  necessarj  to  resort  to  a  court  of  equity  to  subject  such  interests  to  pay- 
ment of  a  debt.^'^ 

(ii)  Interest  of  Mortgagee.  The  interest  of  the  mortgagee  in  land,  while 
the  mortgage  is  open  and  subsisting,  is  not  of  such  nature  as  to  be  liable  to 
attachment.^  Some  of  the  cases,  however,  seem  to  be  limited  to  the  particular 
facts  before  the  court,  and  do  not  expressly  affirm  the  non-liability  of  his  interests 
to  attachment  after  entry  but  before  foreclosure ;  but  inasmuch  as  the  incon- 
veniences and  difficulties  which  would  result  from  the  attachment  before  entry 
would  still  prevail  after  entry  and  before  foreclosure,^^  the  distinction,  if  ever 
made,  does  not  rest  upon  sound  legal  principles,  and  does  not,  it  is  believed,  now 
exist.'^ 

(ill)  Mortgagor's  Bight  to  Redeem.  While,  in  most  states,  the  mort- 
gagor's equity  of  redemption  was  not  liable  to  attachment  at  common  law,^^  the 
rule  is  changed  by  statute.''^ 


it  was  held  that  where  the  absolute  title  to 
land,  the  purchase-price  for  which  had  been 
paid  by  several  persons,  Avas  conveyed  to  one 
person,  to  be  resold  by  him,  and  the  proceeds 
divided  among  those  furnishing  the  purchase- 
price,  the  equitable  interest  of  such  persons 
was  not  attachable.  This  interest  was  a  mere 
right  in  equity  to  demand  an  accounting  of 
the  proceeds  of  the  sale  of  the  land,  and  was 
held  not  to  come  within  the  operation  of  the 
statute.  But  see  Maloney  v.  Bewley,  10 
Heisk.  (Tenn.)  642,  holding  that  interest  in 
the  enhanced  value  of  land  by  reason  of  im- 
provements placed  thereon,  and  because  of  a 
small  financial  outlay  expended  as  interest  on 
the  purchase-price  constitutes  an  attachable 
interest  in  the  land. 

64.  Shoemaker  v.  Harvey,  43  Nebr.  75,  61 
N.  W.  109  {.a'p'proved  and  distinguished  in 
Westervelt  v.  Hagge,  61  Nebr.  647,  85  N.  W. 
852J  ;  Dworak  v.  Moore,  25  Nebr.  735,  41 
N.  W.  778;  Macauley  v.  Smith,  10  N.  Y. 
Suppl.  578,  32  N.  Y.  St.  745  {reversed  on 
other  grounds  in  132  N.  Y.  524,  30  N.  E. 
997,  44  N.  Y.  St.  847].  Compare  Lee  v. 
Hunter,  1  Paige  (N.  Y.)  519. 

In  Tennessee  an  attachment  against  such 
interest,  although  provided  for  by  statute,  must 
be  issued  from  a  court  of  equity  (Lane  v.  Mar- 
shall, 1  Heisk.  (Tenn.)  30)  ;  and  it  is  neces- 
sary to  show  that  it  is  intended  to  be  attached 
as  an  equity,  and  the  holder  of  the  legal  title 
must  be  made  a  party  (Blackburn  v.  Clarke, 
85  Tenn.  506,  3  S.  W.  505 ;  Hillman  i;,  Wer- 
ner, 9  Heisk.  (Tenn.)  586;  Lane  v.  Marshall, 
1  Heisk.  (Tenn.)  30) .  If  issued  by  a  court  of 
law  it  could  not  be  levied  upon  equitable 
interests.  Blackburn  v.  Clarke,  85  Tenn.  506, 
3  -S.  W.  505;  Hillman  t\  Werner,  9  Heisk. 
(Tenn.)  586;  Lane  v.  Marshall,  1  Heisk. 
(Tenn.)  30. 

Attachment  of  right  of  redemption  from  a 
tax  sale.— Whether  or  not  the  right  to  re- 
move land  which  has  been  sold  for  taxes  is  at- 
tachable is  of  course  dependent  directly  upon 
the  statute.  In  Massachusetts  (Adams  v. 
Mills,  126  Mass.  278)  it  is  held  that  this  in- 
tvvvst  is  not,  under  the  statute,  attaelinble; 
but  in  Tonnossee  (TTerndon  r.  Pickard,  5  Lea 
(Tenn.)  702,  it  av:vs  liohl  that  ii  niiglit  be 
reached  by  an  attachment  in  chancery. 
[36] 


65.  Alabama. —  Morris  v.  Barker,  82  Ala. 
272,  2  So.  335. 

California. —  McGurren  v.  Garrity,  68  Cal. 
566,  9  Pac.  839. 

Iowa. —  Courtney  v.  Carr,  6  Iowa  238. 

Maine. —  Brown  v.  Bates,  55  Me.  520,  92 
Am.  Dec.  613;  Thornton  v.  Wood,  42  Me.  282; 
McLaughlin  v.  Shepherd,  32  Me.  143,  52  Am. 
Dec.  646.  And  therefore  an  assignee  of  the 
mortgagee  would  not  have  an  interest  which 
is  attachable.  Bullard  V.  Hinckley,  5  Me. 
272. 

Massachusetts. —  Portland  Bank  v.  Hall,  13 
Mass.  207;  Marsh  v.  Austin,  1  Allen  (Mass.) 
235. 

Michigan. —  Columbia  Bank  v.  Jacobs,  10 
Mich.  349,  81  Am.  Dec.  792. 

Vermont. —  Barrett  v.  Sargeant,  18  Vt.  365. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  144. 

The  purchaser  of  an  equity  of  redemption 
sold  upon  execution  is  held,  upon  this  prin- 
ciple, to  have  no  attachable  interest  in  the 
premises  during  the  time  allowed  the  debtor 
to  redeem  from  the  purchaser.  Rogers  v. 
Wingate,  46  Me.  436;  Thornton  v.  Wood,  42 
Me.  282. 

The  interest  acquired  by  a  judgment  cred- 
itor in  his  levy  on  land  is  not  attachable 
during  the  time  allowed  by  law  for  its  re- 
demption.   Kidder  r.  Orcutt,  40  Me.  589. 

66.  Morris  v.  Barker,  82  Ala.  272,  2  So. 
335;  Eaton  v.  Whiting,  3  Pick.  (Mass.)  484. 
Compare  Symes  v.  Hill,  Quincy  (Mass.)  318, 
from  which  it  would  seem  that  under  the  law 
at  that  time  the  title  became  absolute  in  the 
mortgagee  upon  breach  of  the  condition. 

67.  Smith  r.  People's  Bank,  24  .AIo.  185; 
Eaton  V.  Whiting,  3  Pick.  (Mass.)  484. 

68.  Brown  r.  Bates,  55  Me.  520,  92  Am. 
Dec.  013;  Lincoln  o.  White,  30  Me.  291; 
Smith  V.  People's  Bank,  24  Me.  185  (where 
the  court  say  that  it  does  not  appear  that 
this  quoslioii  liad  at  that  time  ever  been  dis- 
tinctlv  prosiMiiod  for  adiudication ) . 

69.  "  Piatt  r.  Oliver,  2  McLean  (U.  S.)  267, 

19  Fed.  Cas.  No.  11,115. 

70.  Alabama. —  British,  etc.,  Mortg.  Co.  r. 
Norton,  125  Ala.  522,  28  So.  31  :  Norton  v. 
British  American  INIortg.  Co.,  113  Ala.  110, 

20  So.  96vS ;  Central  Min.,  etc.,  Co.  r.  Stoven, 
45  Ala.  594,  the  last  case  holding  that  the 
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(iv)  Estate  by  Curtest.  In  the  absence  of  a  statute  rendering  it  exempt 
tlie  estate  of  a  tenant  by  curtesy  initiate  '^^  is,  like  all  other  certain  and  vested  legal 
estates,  subject  to  attachment/^ 

(v)  Unassigned  Dower.  The  liability  to  attachment  at  law  of  a  widow's^ 
interest  in  dower  which  has  not  been  assigned  or  admeasured  to  her  is  dependent 
entirely-upon  statute.'^  Under  a  statute  providing  for  the  attachment  of  any 
interest  in  realty,  which  is  capable  of  being  aliened  by  defendant,  whether  vested 
or  not  vested,  it  is  held  that  such  interest  is  attachable.'^^ 

B.  Property  Fraudulently  Conveyed.  Inasmuch  as  a  conveyance  of  prop- 
erty with  intent  to  defraud  one's  creditors  may  be  treated  as  a  nullity  by  them,'^^ 
it  follows  that  property  which  has  been  thus  conveyed  may  be  attached  as  the 
property  of  the  grantor  by  his  creditors  the  same  as  if  no  conveyance  had  been 
made.'^^    To  sustain  his  attachment,  however,  the  creditor  must  show  fraud  upon 


statutory  right  of  redemption  of  land  was 
not,  however,  subject  to  a  levy  of  an  attach- 
ment. 

California. —  Godfrey  x>.  Monroe,  101  Cal. 
224,  35  Pac.  761. 

Maine. —  Kidder  v.  Orcutt,  40  Me.  589. 

Maryland. —  Ford  v.  Philpot,  5  Harr.  &  J. 
(Md.)  312. 

Massachusetts. —  Wiggin  v.  Heywood,  118 
Mass.  514.  And  such  levy  may  be  made  by 
the  mortgagee  for  a  debt  not  secured  by  the 
mortgage.  Gushing  v.  Hurd,  4  Pick.  ( Mass. ) 
253,  16  Am.  Dec.  335. 

New  Hampshire. —  Bryant  v.  Morrison,  44 
N.  H.  288 ;  Kittredge  v.  Bellows,  4  N.  H.  424. 

Vermont. —  Moore  v.  Quint,  44  Vt.  97. 

United  States. —  Pratt  v.  Law,  9  Cranch 
(U.  S.)  456,  3  L.  ed.  791,  construing  Mary- 
land statute. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  145. 

A  right  to  redeem  a  mortgage  of  an  equita- 
ble interest  in  real  estate  has  also  been  held 
to  be  attachable.  Thus  where  a  mortgagor, 
after  a  sale  on  execution  of  his  equity  of  re- 
demption, executes  a  second  mortgage  on  the 
land,  his  equity  of  redemption  under  the  sec- 
ond mortgage  is  attachable.  Peed  v.  Bigelow, 
5  Pick.  (Mass.)  281. 

71.  As  for  instance,  in  Rhode  Island  where, 
under  P.  I.  Pev.  Stat.  (1875),  c.  136,  all 
the  real  estate  which  is  the  property  of  any 
woman  before  marriage,  or  which  may  be- 
come her  property  after  marriage,  is  so  far 
secured  to  her  sole  and  separate  use  that  the 
same,  and  the  rents,  profits,  and  income 
thereof  is  not  liable  to  be  attached  or  in  any 
way  taken  for  the  debt  of  her  husband  either 
before  or  after  her  death.  Greenwich  Nat. 
Bank  v.  Hall,  11  P.  I.  124.  See  also  Sill  v. 
White,  62  Conn.  430,  26  Atl.  396,  20  L.  P.  A. 
321,  holding  that  an  estate  by  the  curtesy  was 
exempt  from  attachment  during  the  life  of 
any  of  the  children  except  for  certain  classes 
of  debts. 

72.  Day  v.  Cochran,  24  Miss.  261. 

73.  Pausch  v.  Moore,  48  Iowa  611,  30  Am. 
Hep.  412  (holding  that  where  the  common-law 
dower  of  a  life-estate  is  in  force  the  great 
weight  of  authority  is  to  the  effect  that,  until 
it  is  assigned  or  set  apart  to  the  dowress,  it 
is  not  liable  to  attachment  or  execution  in  .a 
suit  at  law  by  the  creditor  of  the  widow,  and 

[IX,  A,  3,  b.  (IV)] 


that  this  rule  was  not  changed  by  Iowa  Laws 
(1862),  c.  151,  §  1)  ;  McMahon  v.  Gray,  150 
Mass.  289,  22  N.  E.  923,  15  Am.  St.  Pep.  202, 
6  L.  P.  A.  748  (holding  that  under  the  stat- 
ute the  creditor  must  resort  to  a  bill  in 
equity  to  subject  such  interest  to  his  claim). 

74.  Latourette  v.  Latourette,  52  N.  Y.  App. 
Div.  192,  65  N.  Y.  Suppl.  8. 

75.  See,  generally.  Fraudulent  Convey- 
ances. 

For  attachment  by  garnishee  or  trustee 
process  of  notes,  judgments,  or  other  prop- 
erty fraudulently  conveyed  see  Garnish- 
ment. 

76.  Arkansas. —  Blass  v.  Anderson,  57  Ark. 
483,  23  S.  W.  94,  affirming  the  proposition 
that  a  creditor  of  a  fraudulent  vendor  could 
attach  conveyed  property,  but  holding  that 
the  mere  fact  that  the  sale  is  illegal,  because 
against  the  prohibition  of  the  statute,  does 
not  prove  that  it  is  fraudulent  as  to  creditors. 

Connecticut. —  Bishop  v.  Warner,  19  Conn. 
460. 

Florida. —  McClellan  v.  Solomon,  23  Fla.. 
437,  2  So.  825,  11  Am.  St.  Pep.  381. 

Georgia. —  Haralson  v.  Newton,  63  Ga.  163. 

Illinois. —  Bostwick  v.  Blake,  145  111.  85, 
34  N.  E.  38;  McKinney  v.  Farmers'  Nat. 
Bank,  104  111.  180;  Getzler  v.  Saroni,  18  111. 
511. 

Indiana. —  Quarl  v.  Abbott,  102  Ind.  233,  1 
N.  E.  476,  52  Am.  Pep.  662. 

Iowa. —  While  in  Iowa  the  right  to  attach 
fraudulently  conveyed  property  is  not  de- 
nied, it  seems  to  be  necessary  to  the  com- 
pletion of  the  lien  that  the  levy  be  followed 
by  a  supplemental  proceeding  to  set  aside  the 
transfer.  Ware  v.  Delahaye,  95  Iowa  667,  64 
N.  W.  640;  Boggs  v.  Dougless,  89  Iowa  150, 
56  N.  W.  412. 

Kentucky. —  Carter  v.  Carpenter,  7  Bush 
(Ky.)  257;  Dishman  v.  Davidson,  19  Ky.  L. 
Pep.  139,  39  S.  W.  515;  Goldnamer  v.  Pobin- 
son,  11  Ky.  L.  Pep.  630. 

Louisiana. —  Meeker  v.  Hays,  18  La.  19. 

Maine. —  Wise  v.  Tripp,  13  Me.  9. 

Massachusetts. —  Sheldon  v.  Poot,  16  Pick. 
(Mass.)  567,  28  Am.  Dec.  266.  And  a  general 
attachment  of  all  of  a  debtor's  interest  in  any 
real. estate  in  the  county  will  hold  the  real  es- 
tate fraudulently  conveyed  by  the  debtor ». 
Pratt  V.  Wheeler,  6  Gray  (Mass.)  520. 
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the  part  of  the  transferee,'^'''  or  that  the  deed  to  him  was  without  consideration 
and  wholly  voluntary.''^  In  some  jurisdictions  it  has  been  held  that  the  liability 
to  attachment  is  confined  to  the  specific  property  conveyed,  and  that,  if  the 
fraudulent  assignee  converts  it  into  money  or  otherwise  changes  its  identity,  the 
proceeds  held  by  him  would  not  be  attachable,^^  nor  can  the  property  be  attached 
if  conveyed  by  the  fraudulent  assignee  to  an  innocent  third  party  for  a  valuable 
consideration. 


Michigan. —  Archer  Strachan,  (Mich. 
1901)  88  N.  W.  465. 

Minnesota. —  Arper  v.  Baze,  9  Minn.  108. 

Missouri. —  Kurtz  v.  Lewis  Voight,  etc., 
Co.,  86  Mo.  Aj)p.  649,  holding  this  to  be  true 
irrespective  of  the  fact  that  the  purchaser 
paid  full  value  for  the  goods,  provided  he 
knew  the  transaction  to  be  in  fraud  of  cred- 
itors, and  that  the  fact  that  the  vendor  had 
assigned  the  note  which  he  received  for  the 
price  of  the  goods  to  a  holder  of  a  valid  de- 
mand against  him  did  not  preclude  an  attach- 
ment at  the  instance  of  other  creditors. 

Nebraska. —  Westervelt  v.  Hagge,  61  Nebr. 
647,  85  N.  W.  852;  Columbus  First  Nat. 
Bank  v.  Hollerin,  31  Nebr.  558,  48  N.  W.  392 ; 
Keene  v.  Sallenbach,  15  Nebr.  200,  18  N.  W. 
75. 

New  Hampshire. —  Putnam  v.  Osgood,  51 
N.  H.  192 ;  Angier  v.  Ash,  26  N.  H.  99. 

Neio  Jersey. —  Williams  v.  Michenor,  11 
N.  J.  Eq.  520. 

New  York.— Hess  v.  Hess,  117  N.  Y.  306, 
22  N.  E.  956,  27  N.  Y.  St.  346;  Rinchey  v. 
Stryker,  28  N.  Y.  45,  26  How.  Pr.  (N.  Y.) 
75,  84  Am.  Dec.  324 ;  Hall  v.  Stryker,  27  N.  Y. 
596 ;  Sterrett  v.  Buffalo  Third  Nat.  Bank,  46 
Hun  (N.  Y.)  22,  10  N.  Y.  St.  818,  27  N.  Y. 
Wkly.  Dig.  516;  Bates  v.  Plonsky,  28  Hun 
(N.  Y.)  112,  2  N.  Y.  Civ.  Proc.  389,  64  How. 
Pr.  (N;  Y.)  232;  Campbell  t?.  Erie  R.  Co.,  46 
Barb.  (N.  Y.)  540. 

North  Carolina. —  Spence  v.  Yellowly,  4 
N.  C.  551. 

Texas. —  McCamant  v.  Batsell,  59  Tex.  363. 

United  States. —  Thompson  v.  Baker,  141 
U.  S.  648,  12  S.  Ct.  89,  35  L.  ed.  889,  holding 
that  inasmuch  as  the  laws  of  Texas  declared 
conveyances  in  fraud  of  creditors  absolutely 
void  the  right  of  a  creditor  of  a  fraudulent 
transferrer  to  attach  is  plain,  and  a  purchaser 
of  the  land  pendente  lite  will  take  it  subject 
to  the  attachment  lien. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  179. 

Attempted  conveyance. —  Since  a  verbal 
contract  for  the  sale  of  land  is  not  enforce- 
able, such  land  may  still  be  levied  on  as  that 
of-  the  vendor,  he  being  in  possession.  Ken- 
dall V.  Kennedy,  8  Ky.  L.  Rep.  532. 

Fraudulent  conveyance  may  be  shown  by 
officer. —  The  sheriff  may  justify  his  attach- 
ment of  the  property  of  the  defendant  named 
in  his  precept,  which  has  been  conveyed  to  a 
third  party,  by  showing  that  such  conveyance 
was  fraudulent  against  creditors.  Hall  v. 
Stryker,  27  N.  Y.  596.  It  has  been  held  es- 
sential, however,  that  the  officer  take  the 
property  into  his  actual  possession,  and  that 
therefore  if  the  debtor  has  at  the  time  only 
an  equity  in  the  property  which  cannot  be 
reached  by  the  attachment,  the  sheriff  cannot 


assail  the  transfer  as  fraudulent.  Anthony 
V.  Wood,  96  N.  Y.  180,  67  How.  Pr.  424  [re- 
versing 29  Hun  (N.  Y.)  239]. 

77.  Johnston  v.  Field,  62  Ind.  377 ;  Mans- 
field V.  Dyer,  131  Mass.  200. 

78.  Mansfield  v.  Dyer,  131  Mass.  200.  And 
see  Neil  v.  Tenney,  42  Me.  322,  where,  al- 
though it  was  agreed  that  there  was  no  actual 
fraud  on  the  part  of  the  grantee,  it  seems  that 
the  transfer  was  made  without  proper  con- 
sideration, and  it  was  held  that  the  property 
was  subject  to  attachment  by  the  creditor. 

79.  Such  proceeds  can  be  reached  only  by 
a  creditor's  suit.  Lawrence  v.  Bank  of  Re- 
public, 35  N.  Y.  320,  31  How.  Pr.  (N.  Y.) 
502;  Lanning  v.  Streeter,  57  Barb.  (N.  Y.) 
33;  Campbell  v.  Erie  R.  Co.,  46  Barb.  (N.  Y.) 
540;  Matter  of  Foley,  10  Daly  (N.  Y.)  4; 
Matter  of  True,  4  Abb.  N.  Cas.  (N.  Y.) 
90;  Matter  of  Freel,  55  How.  Pr.  (N.  Y.) 
386.  Compare  Flake  v.  Day,  22  Ala.  132, 
holding  that  such  proceeds  may  be  reached  by 
an  attachment  in  chancery,  which  is  in  effect, 
however,  a  proceeding  by  garnishment. 

When  provision  of  insolvent  law  is  vio- 
lated.—  It  has  been  said  that  an  attaching 
creditor  cannot  avoid  a  sale  and  delivery  of 
property  simply  on  the  ground  that  it  is 
made  with  the  intent  to  prefer  another  cred- 
itor, in  violation  of  a  provision  of  the  insol- 
vency law,  and  that  the  provisions  of  the 
insolvent  law  for  the  avoidance  of  sales,  trans- 
fers, and  attachments  which  may  operate  as 
a  preference  are  designed  exclusively  for  the 
benefit  of  those  who  come  in  under  the  as- 
signee to  obtain  an  equal  share  of  the  prop- 
erty of  the  insolvent  in  the  mode  provided  by 
law,  and  cannot  be  invoked  in  aid  of  a  per- 
son who  stands  only  in  the  position  of  a  cred- 
itor endeavoring  to  secure  his  whole  debt  by 
means  of  an  attachment.  Gardner  v.  Lane, 
9  Allen  (Mass.)  492,  85  Am.  Dec.  779. 

80.  Evidence  of  fraud  in  purchaser. —  The 
mere  fact  that  a  purchaser  from  a  fraudulent 
vendee  takes  his  title  by  quitclaim  deed  is  not 
conclusive  evidence  that  he  is  not  a  purchaser 
in  good  faith  and  without  notice  of  the  fraud. 
Mansfield  v.  Dyer,  131  Mass.  200. 

What  constitutes  notice  to  purchaser. —  In 
an  attachment  of  land  held  by  a  fraudulent 
grantee,  it  would  seem  to  be  necessary,  if  the 
attachment  is  to  operate  as  a  not  ice  to  any 
purchaser  of  the  assignee,  that  \hc  ]iroiui>;es 
in  the  attachment  return  be  particularly  de- 
scribed, or  described  to  such  an  exleni  and  in 
such  a  way  that  an  inspection  of  the  return 
would  sli<nv  an  intention  to  attach  the  par- 
ticular ])rennses.  Tluuefore  a  general  attach- 
ment of  all  a  debtor's  interest  in  a  town  does 
not  hold  land  fraudulently  conveyed  by  the 
debtor  by  a  deed  recorded  before  the  attach- 
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C.  Pledged  Property.  A  chattel,  pledged  upon  sufficient  consideration,^^ 
is  not  liable  to  attachment  in  an  action  against  a  pledgor  without  discharging 
the  debt  for  which  the  property  is  held  as  security.^^  Whether  in  the  absence  of 
statutory  authorization,^*  a  creditor  would  have  this  right  upon  discharging  the 
debt  for  which  the  property  is  held  is  a  matter  of  some  doubt.  In  one  decision 
the  existence  of  this  right  has  been  intimated,^^  while  in  another  state  it  was  inti- 
mated that  the  statutory  authorization  was  necessary .^^ 

D.  Property  Held  by  Trustee.  Where  a  defendant  holds  the  title  to  prop- 
erty merely  as  a  trustee  it  is  not  subject  to  attachment  for  his  debts,^^  notwith- 
standing the  fact  that  the  attaching  creditor  had  no  notice  of  the  trust  prior  to 
his  attachments^  - 

E.  Property  or  Interest  Held  Under  Contract  —  l.  In  General.  In 

determining  whether  or  not  a  contractual  interest  relative  to  property  is  of  such 
nature  as  to  be  attachable  each  case  must  be  governed  by  its  own  facts.  It 
would  seem,  however,  that  when  a  debtor's  pecuniary  interest  in  property  is 
dependent  upon  a  mere  contingency    it  is  not  attachable,  and  this  is  apparently 


ment,  and  conveyed  by  a  fraudulent  grantee 
after  the  attachment  to  an  innocent  purchaser 
for  value.  Ashland  Sav.  Bank  v.  Mead,  63 
N.  H.  435. 

What  constitutes  sufficient  consideration. 

—  Where  a  party  had  conveyed  property  in 
fraud  of  his  creditors  and  plaintiff  had 
bought  it  of  the  assignee,  and  verbally  agreed 
to  pay  for  it  at  certain  rates  in  his  notes  on 
time,  it  was  held  that,  before  making  any  pay- 
ment or  giving  the  notes,  the  verbal  promise 
to  pay  was  not  sufficient  to  protect  the  title 
of  the  purchaser  against  the  attachment. 
Dixon  V.  Hill,  5  Mich.  404. 

81.  A  pledge  of  personal  property  to  a  re- 
ceiptor to  secure  him  for  the  liability  which 
he  has  incurred  in  procuring  the  discharge  of 
other  property  of  the  debtor  which  has  been 
attached  is  sufficient  consideration.  Thomp- 
son V.  Stevens,  10  Me.  27. 

82.  Sabel  v.  Planters'  Nat.  Bank,  22  Ky.  L. 
Rep.  1755,  61  S.  W.  367. 

The  reason  being  that  since  the  attaching 
creditor  can  acquire  no  greater  right  in  the 
attached  property  than  the  defendant  had  at 
the  time  of  the  attachment  (see  infra,  XII, 
B,  1,  a),  he  cannot  take  possession  of  the 
chattel  without  at  least  paying  the  debt  for 
which  it  was  held  as  security. 

The  fact  that  the  pledgor  would  have  some 
interest  in  the  surplus  after  the  payment  of 
the  amount  secured  is  immaterial.  Leinkauf 
Bankinj?  Co.  v.  Grell,  62  N.  Y.  App.  Div.  275, 
70  K  Y.  Suppl.  1083 ;  Neill  v.  Rogers  Bros. 
Produce  Co.,  41  W.  Va.  37,  23  S.  E.>02. 

83.  Memphis  First  Nat.  Bank  v.  Pettit,  9 
Heisk.  (Tenn.)  447.  And  see  Blake  v.  Hatch, 
25  Vt.  555;  Hervey  v.  Dimond,  67  N.  H.  342, 
39  Atl.  331,  68  Am.  St.  Rep.  673. 

84.  The  procedure  is  expressly  authorized 
by  statute  in  some  jurisdictions.  Sargent  v. 
Carr,  12  Me.  396:  Pomeroy  'C.  Smith,  17 
Pick.  (Mass.)  85  [distinquishiTpg  Boyden  v. 
Moore,  11  Pick.  (Mass.)  362]. 

85.  Badlam  v.  Tucker,  1  Pick.  (Mass.) 
389,  11  Am.  Dec.  202. 

86.  Sargent  v.  Carr,  12  Me.  396,  397, 
where  it  is  said:  "  It  seems  to  have  been  gen- 
erally regarded  as  too  doubtful  and  uncertain, 
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to  attempt  its  enforcement  at  law.  The  sense 
of  the  community  rather  seems  to  have  been, 
that  to  make  property  of  this  description  ac- 
cessible to  creditors,  some  interposition  was 
necessary  on  the  part  of  the  legislature." 

For  attachment  of  pledgor's  interest  af- 
ter satisfaction  of  debt  see  Garnishment. 

87.  Rodgers  r.  Hendsley,  2  La.  597;  Davis 
V.  Taylor,  4  Mart.  N.  S.  (La.)  134;  Dow  v. 
Sayward,  14  N.  H.  9.  Compare  Carney  v. 
Emmons,  9  Wis.  114,  in  which  case  it  is  not 
clear  whether  the  trustee  had  more  than  the 
bare  legal  estate  or  not,  but  where  the  court 
held  that  this  interest,  whatever  it  was,  was 
taken  by  the  creditor,  and  that  it  could  not 
be  affected  by  a  suit  by  the  beneficiary  against 
such  trustee  filed  after  the  execution  sale, 
where  neither  the  attaching  creditor  nor  the 
purchaser  were  made  parties. 

88.  And  equity  will  enjoin  an  attachment 
in  such  case  (Houghton  v.  Davenport,  74  Me. 
590),  or,  where  the  trustee  was  in  equity 
bound  to  convey  the  property  to  the  cestui 
que  trust,  will  decree  a  conveyance  to  the 
latter  from  the  levying  creditor  (Hart  v. 
Farmers',  etc..  Bank,  33  Vt.  252).  Gom'pare 
Porter  v.  Rutland  Bank,  19  Vt.  410,  from 
which  it  seems  that  if  the  attaching  creditors 
are  Ijona  fide  and  without  notice  of  the  trust, 
the  attachment  will  hold.  And  whether 
notice  subsequent  to  the  attachment  but  be- 
fore levy  would  affect  the  creditors  who  had 
attached  without  notice,  qucere.  This  latter 
point  was  also  suggested  by  Bennett,  J.,  in 
Pinney  v.  Fellows,  15  Vt.  525,  but  left  unde- 
cided, as  under  the  facts  in  that  case  the  at- 
taching creditor  was  held  to  have  notice. 

For  attachment  of  interest  of  cestui  que 
trust  held  by  trustee  see  Garnishment. 

89.  As  for  instance  where  an  agent  is  to 
have  as  his  commission  all  the  property  sells 
for  above  specified  prices  (Vose  v.  Stickney, 
8  Minn.  75 ) ,  where  his  compensation  is  to  be 
a  certain  per  cent  of  the  profits  of  the  busi- 
ness (Blanchard  v.  Coolidge,  22  Pick.  (Mass.) 
151),  or  where  one  agrees  that  he  shall  de- 
liver wood  by  a  certain  daj'-,  and  then  be  paid, 
or  have  a  lien  upon  it  until  payment,  and 
fails  to  make  such  delivery  (Hilger  v.  Ed- 


ATTACHMENT 


[4Cye.]  565 


true  even  though  the  debtor  be  entitled  to  defend  his  possession  against  a  wrongs 
doer  or  intruder.^^ 

2.  For  Conveyance  of  Land.  In  some  jurisdictions  the  right  and  interest 
which  a  person  has  obtained  bj  virtue  of  a  contract  for  the  conveyance  of  real 
estate  upon  the  performance  of  a  condition  by  him  is  subject  to  attachment.^^ 
The  position  of  the  obligee  must  be  such,  however,  that  upon  performance  of  the 
condition  a  conveyance  could  be  enforced.  Therefore  if  he  has  forfeited  his 
right  by  the  non-performance  of  a  condition  precedent,^^  or  if  the  contract  is  con- 
ditioned in  the  alternative,  either  to  convey  to,  or  to  ]3urcliase  property  of,  the 
obligee,^*  the  interest  would  not  be  attacliable. 

3.  Lease.  Whether  or  not  property  or  an  interest  therein  held  under  a  lease 
is  attachable  in  an  action  against  the  lessee  is  dependent  not  only  upon  the  statute 
bat  upon  the  terms  of  the  lease  as  well.^  Under  a  statute  making  only  such 
property  attacliable  as  is  subject  to  execution  it  is  held  that  a  leasehold  estate  is 


wards,  5  Nev.  84 ) .  And  see  Dickerman  v. 
Ray,  55  Vt.  65. 

Interest  under  building  contract. —  A  con- 
tractor who  erects  a  building  on  the  land  of 
another  under  an  agreement  that  payments 
shall  be  made  as  the  work  progresses  and, 
after  the  work  has  been  partly  completed  and 
some  of  the  payments  made,  abandons  his 
work,  has  no  interest  in  the  building  attach- 
able at  the  instance  of  his  creditors  who  fur- 
nished the  materials  therefor.  Sleeper  v. 
Emery,  Sa  N.  H.  374. 

90.  Vose  V.  Stickney,  8  Minn.  75.  See  also 
Howe  n.  Keeler,  27  Conn.  538,  holding  that 
under  the  provisions  of  a  contract  whereby 
a  party  was  to  take  possession  of  and  run 
a  corporation's  factory,  at  the  latter's  risk 
and  expense  until  a  debt  was  paid,  the  pos- 
session of  the  party  w^as  coupled  with  such 
an  interest  that  the  factory  was  not  attach- 
able by  a  creditor  of  the  corporation,  except 
upon  a  payment  of  the  claims  for  the  pay- 
ment of  which  the  factory  was  being  operated. 

An  assignee  of  a  bill  of  lading  with  draft 
attached  takes  the  contract  of  the  shipper 
and  stands  in  his  shoes  with  the  same  rights. 
Therefore  if  a  party  has  a  cause  of  action 
against  a  shipper,  in  which  an  attachment 
would  lie,  it  may  be  levied  on  the  property 
taken  by  the  assignee  of  the  bill  of  lading  and 
draft.  Finch  v.  Gregg,  126  N.  C.  176,  35  S.  E. 
251,  49  L.  R.  A.  679."^ 

91.  Neil  V.  Tenney,  42  Me.  322. 

Under  parol  contract. —  The  interest,  of  one 
under  a  parol  contract  of  conveyance  is  at- 
tachable if  the  circumstances  are  such  that 
the  contract  could  be  enforced  in  equity. 
Johnson  v.  Bell,  58  N.  H.  395. 

Contract  may  be  in  name  of  another. — The 
mere  fact  that  a  debtor  procures  the  contract 
or  bond  for  the  conveyance  to  be  executed  to 
a  third  person,  there  being  no  interest  in  the 
person  except  to  hold  the  title  for  the  debtor, 
will  not  preclude  an  attachment  of  the 
debtor's  interest.  Woods  r.  Scott,  14  Vt. 
518. 

92.  Houston  v.  Jordan,  35  Me.  520; 
Whitmore  Woodward,  28  Me.  392;  Wliit- 
tier  V.  Vaughan,  27  Me.  301 ;  Wise  \l.  Tripp, 
13  Me.  9. 

In  New  York,  under  N.  Y.  Code  Civ.  Proc. 
§  045,  Avhich  provides  that  "  the  real  prop- 


erty, which  may  be  levied  upon  by  virtue  of 
a  warrant  of  attachment,  includes  any  in- 
terest in  real  property,  either  vested  or  not 
vested  which  is  capable  of  being  aliened  by 
the  defendant,"  the  interest  of  a  party  in 
possession  of  land  under .  a  contract  of  pur- 
chase on  which  he  has  made  partial  pay- 
ments, and  under  which  he  is  entitled  to  a 
conveyance  on  completing  his  payment,  ma.y 
be  levied  upon  in  attachment,  notwithstand- 
ing section  1253  provides  that  "  the  interest 
of  a  person,  holding  a  contract  for  the  pur- 
chase of  real  property,  is  not  bound  by  the 
docketing  of  a  judgment;  and  cannot  be 
levied  upon  or  sold,  by  virtue  of  an  execution, 
issued  upon  a  judgment."  Higgins  i".  Me- 
Connell,  130  N.  Y.  482,  29  N.  E.  978,  42  N.  Y. 
St.  363  \_reversing  56  Hun  (N.  Y.)  277,  9 
N.  Y.  Suppl.  588,  30  N.  Y.  St.  958,  18  N.  Y. 
Civ.  Proc.  322]. 

93.  Brett  v.  Thompson,  46  Me.  480 ;  French 
V.  Sturdivant,  8  Me.  246. 

94.  Dodge  v.  Beattie,  61  N.  H.  101,  105, 
where  the  contract  with  the  owner  of  the  land 
was  that  the  debtor  should  cut  and  manufac- 
ture the  timber  on  the  land  at  a  sa^vmill 
erected  by  the  debtor  for  that  purpose,  and 
that  the  owner  of  the  land  should  buy  the 
mill,  or  sell  him  the  land,  at  his  election, 
after  the  timber  Avas  cut  and  manufactured. 
The  court,  in  discussing  this  contract,  say: 
"  Whatever  right  he  had  under  the  contract 
was  not  one  of  the  nature  of  a  present  inter- 
est in  real  estate.  There  Mas  no  vested  in- 
terest. It  depended  upon  a  double  contin- 
gency —  contingency  upon  a  contingency.  It 
was  only  a  right  to  acquire  the  right  to  com- 
pel the  OMTiers  of  the  land  to  make  the  alter- 
native election  to  buy  his  mill  or  sell  to  him 
their  land." 

.  95.  Tuohy  r.  Wingfield,  52  Cal.  310:  Pot- 
ter V.  Cunningham.  34  jNFe.  192. 

Not  attachable. — Tlv-s  where,  by  the  terms 
of  the  lens(^  of  ;r  farm,  it  was  stipulated  that 
"all  tlie  liay  and  straw  should  be  used  on 
said  farm,"  the  hay  raised  thereon  by  the 
lessee  would  be  subject  to  this  condition  and 
not  liable  to  attachment  or  execution  by  his 
creditors.    Coe  r.  Wilson.  46  Me.  314. 

If  the  lease  is  absolutely  void,  so  that  the 
tenant  acquires  no  right  under  it.  the  increase 
of  tlie  leased  property,  if  attached  as  his.  may 
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not  attachable  where  it  does  not  give  the  lessee  general  power  to  siib-let.^^  If  by 
the  terms  of  the  lease  the  property  or  produce  is  to  be  held  for  the  rent  at  the 
<iisposal  of  the  lessor,  who  may  enter  and  take  it  in  case  of  a  default,  it  w^ould 
seem  that  such  an  agreement,  not  being  accompanied  by  a  delivery  of  possession, 
w^ould  not  hold  against  the  lessee's  creditors  who  could,  before  such  entry,  main- 
tain an  attachment  upon  the  term  demised.^^  On  the  other  hand,  if  the  agree- 
ment is  such  that  the  property  or*"  produce  is  to  remain  in  the  lessor  until  the 
payment  of  the  rent,  and  no  entry  is  required  to  vest  it  in  him,^^  or  if  the  right 
of  the  lessee  to  the  property  does  not  become  perfected  until  a  certain  part  of 
the  contract  is  performed    it  would  not  be  attachable  as  the  tenant's. 

F.  Property  Held  Jointly^ — l.  In  General.  The  interest  of  a  party  in 
property  held  jointly  with  others  is  liable  to  attachment  in  an  action  against  him, 
and  an  officer  may  take  possession  of  the  whole.^  In  New  York/  if  the  enforce- 
ment of  a  joint  liability  is  sought  the  joint  property  of  the  debtors  may  be 
attached  and  sold,  although  summons  is  served  on  one  of  the  debtors  only.* 

2.  As  Tenants  in  Common.  The  interest  of  a  tenant  in  common  of  property 
may  be  attached  in  an  action  against  him  ^  and  the  property  removed,  notwith- 


be  taken  in  trover  from  the  attaching  cred- 
itor by  parties  having  the  legal  title  thereto, 
roster  V.  Gorton,  5  Pick.  (Mass.)  185. 

96.  Boone  v.  Waxahacie  First  Nat.  Bank, 
17  Tex.  Civ.  App.  365,  43  S.  W.  594.  See 
Shelton  i\  Codman,  3  Cush.  (Mass.)  318; 
Wheeler  f.  Train,  3  Pick.  (Mass.)  255. 

Effect  of  landlord's  waiver  of  condition  as 
to  sub-letting. —  A  written  waiver  by  the 
landlord  of  the  conditions  of  the  lease  and 
of  the  benefit  of  the  statute  prohibiting  sub- 
letting without  his  consent,  delivered  to  the 
tenant's  creditor  prior  to  the  issue  of  the  at- 
tachment, renders  the  leasehold  subject  to  at- 
tachment, although  the  tenant  had  no  knowl- 
edge of  the  landlord's  waiver  until  after  the 
levy.  Copeland  v.  Cooper  Grocery  Co.,  (Tex. 
Civ.  App.  1901)  63  S.  W.  886. 

Attachment  of  right  to  cut  timber  or  grass 
on  state  land.— Prior  to  the  Maine  act  of  July 
1,  1857,  the  right  to  cut  and  carry  away  timber 
or  grass  from  lands  sold  by  the  states  of 
Maine  and  Massachusetts,  when  the  soil 
thereof  was  not  conveyed,  was  not  subject  to 
attachment.    Phillips  v.  Pearson,  55  Me.  570. 

97.  Munsell  X).  Carew,  2  Cush,  (Mass.)  50 
[distinguishing  Lewis  v.  Lvman,  22  Pick. 
(Mass.)  437];  Butterfield  v.  Baker,  5  Pick. 
(Mass.)  522. 

98.  Kelley  v.  Weston,  20  Me.  232  Idis- 
tinguisJiing  Bailey  v.  Tillebrown,  9  Me.  12, 
23  Am.  Dec.  529;  Dockham  v.  Parker,  9  Me. 
137,  23  Am.  Dec.  547,  in  which  the  pro- 
visions that  the  produce  should  be  security 
for  the  rent  showed  that  the  property  was  in 
the  tenant  and  not  in  the  landlord]  ;  Whit- 
comb  V.  Tower,  12  Mete.  (Mass.)  487;  Lewis 
V.  Lyman,  22  Pick.  (Mass.)  439. 

99.  Chandler  v.  Thurston,  10  Pick.  (Mass.) 
205;  Smith  v.  Meech,  26  Vt.  233;  Paris  v. 
Vail,  18  Vt.  277. 

1.  Attachment  of  partnership  property, 
generally,  see  Partnership. 

2.  Marion  i\  Faxon,  20  Conn.  486;  Bud- 
dington  v.  Stewart,  14  Conn.  404;  Whitney 
V.  Ladd,  10  Vt.  165 ;  Northwest  Bank  v.  Tay- 
lor, 16  Wis.  609. 
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Shares  of  each  set  apart. — If ,  although  the 
ownership  and  possession  of  a  farm  be  joint, 
the  shares  of  the  crops  of  each  have  been 
set  apart  to  them  and  are  in  the  custody  of 
each,  the  share  of  one  cannot  be  taken  by  a 
creditor  of  the  other  joint  owner.  Hawkins 
v.  Hewitt,  56  Vt.  430. 

3.  N.  Y.  Code  Civ.  Proc.  §§  1932-1935 
apply  in  the  case  of  an  attachment.  .  Yerkes 
r.  McFadden,  141  N.  Y.  136,  36  N.  E.  7,  56 
N.  Y.  St.  672  [reversing  22  N.  Y.  Suppl. 
1119]. 

4.  Yerkes  v.  McFadden,  141  K  Y.  136,  36 
N.  E.  7,  56  N.  Y.  St.  272.  Compare  Talbot 
r.  Pierce,  14  B.  Mon.  (Ky.)  158. 

Necessity  of  serving  such  notice  on  at  least 
one  of  the  debtors. —  In  Stoutenburgh  v.  Van- 
denburgh,  7  How.  Pr.  (N.  Y.)  229,  it  is  held 
that  this  proceeding  is  only  applicable  where 
an  action  has  been  commenced,  and  that  it  is 
essential  that  process  be  served  upon  one  or 
more  of  the  joint  debtors  before  such  a  judg- 
ment can  be  entered.  If  the  judgment  is 
entered  by  confession  without  action  it  can 
only  be  against  the  parties  who  signed  the 
confession. 

5.  Connecticut. —  Buddington  v.  Stewart, 
14  Conn.  404,  where  it  was  contended  that 
this  general  rule  did  not  apply  in  ease  the 
property  attached  was  a  ship,  because  it  was 
said  that  as  a  majority  of  the  owners  of  the 
ship  could  send  her  upon  a  voyage  contrary 
to  the  will  of  the  minority,  an  officer  who  had 
attached  only  the  interest  of  the  minority 
could  not  detain  her  from  the  others.  But 
the  court  held  that  if  the  majority  in  a  case 
like  this  wished  to  send  the  vessel  to  sea  the 
officer  could  compel  them  to  give  security  for 
the  lien  acquired  by  the  attachment,  and  that 
it  would  be  a  breach  of  his  official  duty  to 
part  with  his  possession  of  the  ship  without 
such  security. 

Georgia. —  Walter  v.  Kierstead,  74  Ga.  18. 

North  Carolina. —  Boylston  Ins.  Co.  V. 
Davis,  68  N.  C.  17,  12  Am.  Rep.  624,  con- 
struing a  contract  by  which  a  wrecker  was 
to  move  goods  from  a  wrecked  vessel  for  a 
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standing  the  stipulations  between  the  parties  be  thereby  impaired,^  the  purchaser 
thereof  becoming  a  tenant  in  common  with  the  others  in  his  stead. The  officer 
must,  however,  sell  only  the  share  of  the  debtor  in  the  property,^  and  the  sale 
of  all  the  property  w^ould,  it  has  been  held,  constitute  him  a  trespasser  db 
initio? 

G.  Property  Exempt  From  Attachments*^ —  l.  On  Ground  of  Public  Policy 
OR  OF  Conflict  in  Laws  —  a.  Books  of  Account.  Although  books  of  account  are 
often  evidences  of  debt  they  are  not  so  intimately  connected  with  the  demands 
charged  therein  as  to  make  their  attachment  equivalent  to  the  attachment  of  the 
debt,  or,  in  the  absence  of  statute,^^  to  create  any  lien  thereon. It  has  also  been 
held  that  inasmuch  as  a  seizure  and  sale  of  such  books  would  be  productive  of 
great  injury  to  the  debtor,  without  a  corresponding  benefit  to  the  creditor,  the 
books  themselves  would  not  be  attachable. 

b.  Interest  of  Preemptioner  of  Land.    Inasmuch  as  the  interest  of  a  preemp- 


certain  per  cent  of  the  property  saved,  as 
constituting  the  parties  tenants  in  common  of 
the  property  taken  from  the  vessel  and  landed 
on  the  beach  by  the  wrecker. 

Oregon. —  Beezley  v.  Crossen,  14  Oreg.  473, 
13  Pac.  306,  construing  a  contract  whereby 
a  party  was  to  take  care  of  sheep  for  a  term, 
and  holding  that  it  created  a  tenancy  in  com- 
mon in  the  wool. 

^'ermont. —  Frost  v.  Kellogg,  23  Vt.  308, 
construing  an  agreement  by  which  a  tenant 
was  to  work  a  farm  for  a  year  in  considera- 
tion of  half  of  the  crop,  half  of  the  natural 
increase  of  certain  sheep,  and  a  part  of  the 
wool  produced  to  constitute  the  landlord  and 
tenant  tenants  in  common  of  the  wool. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  190. 

Application  of  rule  to  crops  grown  on 
shares. —  Where  crops  are  raised  under  a  con- 
tract providing  for  the  payment  of  rent  by  a 
share  of  the  crops  it  would  seem  that  in  the 
absence  of  an  expressed  definite  intention  in 
the  contract  the  parties  should  be  treated  as 
tenants  in  common  of  the  crop  (Sims  v. 
Jones,  54  Nebr.  769,  75  N.  W.  150,  69  Am.  St. 
Rep.  749),  and  the  landlord  would  thus  have 
an  attachable  interest  in  them  before  their 
apportionment  (Sims  v.  Jones,  54  Nebr.  769, 
75  N.  W.  150,  69  Am.  St.  Rep.  749;  Rentfrow 
V.  Lancaster,  10  Tex.  Civ.  App.  321,  31  S.  W. 
229).  The  rule  has  been  held  otherwise, 
however  (Howard  County  v.  Kyte,  69  Iowa 
307,  28  N.  W.  609),  although  not  to  the  extent 
of  allowing  an  attachment  against  the- tenant, 
before  the  crops  are  apportioned,  to  defeat 
the  interest  of  the  landlord  (Atkins  v. 
Womeldorf,  53  Iowa  150^  4  N.  W.  905). 

6.  Remmington  r.  Cady,  10  Conn.  44. 

7.  Veach  v.  Adams,  51  Cal.  609;  Mersereau 
Norton,  15  Johns.  (N.  Y.)  179;  Curry  V. 

Halo,  15  W.  Va.  867. 

Property  severable  in  nature. —  If  property 
owned  by  several  tenants  in  common  is  of 
such  a  nature  that  each  tenant  may  sever  and 
appropriate  his  share,  if  it  can  be  dotx^r mined 
by  measurement  or  weight,  without  the  con- 
sent of  the  others,  mid  if  he  can  sell  or  destroy 
it,  without  being  linblo  to  them  in  an  action 
for  the  conversion  of  tlie  comTHon  property,  it 
folhnvs  that  an  at tacliino-  mMlitor  of  a  tenant 
in  common  of  sucli  ])ro]^orty  may  lawfully 


seize  and  sever  his  debtor's  share.  Newton 
V.  Howe,  29  Wis.  531,  9  Am.  Rep.  616  [citing 
Tripp  V.  Riley,  15  Barb.  (N.  Y.)  333]. 

Effect  of  partition  after  attachment. —  If  a 
creditor  who  has  two  demands  against  the 
tenants  in  common  attaches  upon  one  of  these 
demands  all  of  his  debtor's  undivided  inter- 
est in  the  land,  after  which  a  partition  of  the 
land  is  made,  he  may  upon  the  other  demand 
attach  the  debtor's  separate  share  without 
waiving  his  attachment  of  the  undivided  in- 
terest. McMechan  v.  Griffing,  9  Pick.  (Mass.) 
537 

8.  Ladd  v.  Hill,  4  Vt.  164. 

9.  Melville  v.  Brown,  15  Mass.  82. 

Effect  of  attachment  upon  the  right  to  par- 
tition.—  An  attachment  of  a  debtor's  inter- 
est in  property  held  in  common  with  others 
does  not  prevent  the  other  part  owners  from 
procuring  a  partition  of  the  property.  Argyle 
V.  Dwinel,  29  Me.  29.  It  is  necessary,  how- 
ever;  that  the  party  who  has  attached  be 
served  with  notice  of  the  proceedings  for 
partition  or  they  will  not  be  binding  upon 
him.    Munroe  v.  Luke,  19  Pick.  (Mass.)  39. 

10.  Exemptions  by  statute  see  Exemp- 
tions; Homesteads. 

11.  Statutory  exceptions. — \\niile  the  gen^ 
eral  rule  is  otherwise,  yet  under  Nebr.  Code 
Civ.  Proc.  §  214,  the  attachment  of  such  books 
must  be  considered  as  constituting  a  lien  upon 
the  debt.  Sloan  v.  Thomas  Mfg.  bo.,  58  Nebr. 
713,  79  N.  W.  728.  See  also  Ohors  r.  Hill,  3 
McCord  (S.  C.)  338  [foUoiccd  in  Reily  V. 
Middleton,  Dudley  (S.  C.)  21],  where  it  seems 
that  under  the  South  Carolina  attachment 
law  of  that  time  there  was  a  provision  for 
the  attachment  of  credits  in  this  manner  in 
the  foreign  attachment  law,  but  no  such  pro- 
vision in  the  domestic  attachment  law,  and 
it  was  therefore  h(^hl  1h;ii  in  ;i  domestic  at- 
tachment no  lien  could  bo  credited  on  the  debts 
by  a  levy  on  the  books  of  account. 

'  12.  Goodbar  v.  Lindslev,  51  Ark.  380,  11 
8.  W.  577,  14  Am.  St.  Rep.  54:  Rosenthal  v. 
Dickerman,  98  TMich.  208.  57  N.  W.  112,  39 
Am.  St.  Rop.  535,  22  L.  R.  A.  693. 

13.  Bradford  r.  Gillaspie,  8  Dana  (Ky.) 
67.  See  also  Rosenthal  v.  Dickerman,  98 
Mich.  208,  57  N.  W.  112,  39  Am.  St.  Rep. 
535,  22  L.  R.  A.  693. 
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tioner  of  land  is  unassignable  before  the  issue  of  the  patent,  such  interest  is  not 
liable  to  attachment  during  that  time.-^* 

e.  Intoxicating"  Liquors.  Since  an  attachment  can  be  made  fully  effective 
only  by  sale,  and  since  such  sale  would  defeat  the  right  of  forfeiture  which  is 
often  provided  for,  as  well  as  violate  the  statute  itself,  it  follows  that  in  those 
jurisdictions  where  the  sale  of  intoxicating  liquors  is  prohibited,  they  are  not 
subject  to  attachment.^^  In  some  jurisdictions,  however,  the  attachment  has  been 
upheld  notwithstanding  the  statute,  apparently  upon  the  ground  that  such  goods 
do  not  lose  their  character  of  property  by  being  illegally  kept  for  sale.^^ 

d.  Property  in  State  of  Manufacture.  When  property  is  in  such  a  state  of 
manufacture  that  if  taken  it  could  not  be  returned  to  defendant  in  the  same  con- 
dition should  plaintiff's  claim  fail,^^  or  when  it  would  be  rendered  nearly  or 
entirely  valueless  by  the  arrest  of  the  manufacturing  process,  and  care  or  skill  is 
required  in  its  completion,^^  it  has  been  held  not  liable  to  attachment 

e.  When  Carried  or  Worn  by  Person.  Property  which  is  being  carried  or 
worn  by  a  person  in  such  position  or  manner  that  it  cannot  be  taken  without  an 
assault  or  violating  his  personal  security  is  not  liable  to  attachment.^^ 

f.  When  Held  For  Payment  of  Duty.  Imported  goods,  while  they  are  in  the 
custody  of  the  United  States  custom-house  officials  and  before  the  duty  thereon 


14.  McMillen  v.  Gerstle,  19  Colo.  98,  100, 
34  Pac.  681/ where  the  court  said:  "It 
would  seem  manifest,  therefore,  that  if  a  vol- 
untary transfer  or  assignment  by  the  pre- 
emptor  would  be  void,  a  third  party  could 
not,  in  contravention  of  the  policy  and  against 
the  expressed  letter  of  the  statute,  procure  a 
transfer  of  the  right  by  an  adverse  legal  pro- 
ceeding against  him,  and  that  any  step 
towards  the  accomplishment  of  such  a  result 
would  be  wholly  ineffective." 

15.  Nichols  V.  Valentine,  36  Me.  322;  Kiff 
V.  Old  Colony,  etc.,  R.  Co.,  117  Mass.  591,  19 
Am.  Rep.  429;  Ingalls  v.  Baker,  13  Allen 
(Mass.)  449;  Barron  v.  Arnold,  16  R.  I.  22, 
11  Atl.  298;  Lanahan  v.  Bailey,  53  S.  C.  489, 
31  S.  E.  332,  66  Am.  St.  Rep.  884,  42  L.  R.  A. 
297.  AUter  if  the  party  is  claiming  to  hold 
the  liquor  for  a  lawful  purpose.  Nutt  V. 
Wheeler,  30  Vt.  436,  73  Am.  Dec.  316. 

16.  Tucker  v.  Adams,  63  N.  H.  361 ;  Howe 
■V.  Stewart.  40  Vt.  145. 

17.  Bond  V.  Ward,  7  Mass.  123,  5  Am.  Dec. 
28. 

18.  Wilds  V.  Blanchard,  7  Vt.  138,  where 
the  question  was  whether  a  log  coal-pit  was 
attachable  while  on  fire  and  partly  burned, 
and  the  court  in  their  decision  cite  as  other 
illustrations  of  the  principle  baker's  dough, 
the  materials  in  the  crucibles  in  the  process 
of  fusion  in  a  glass  factory,  the  burning  ware 
in  a  potter  s  oven,  a  burning  brick-kiln,  or  a 
burning  pit  of  charcoal. 

19.  Rule  not  absolute. —  While  the  court 
expressly  states  in  Wilds  v.  Blanchard,  7  Vt. 
138,  that  such  property  is  not  subject  to  at- 
tachment, the  real  gist  of  the  case  is  that  the 
officer  cannot  be  compelled  to  attach  and  take 
the  risk  of  the  property  becomin,g  valueless, 
nor  is  he  reqiiired  to  turn  artist  and  carry 
forward  the  process  of  manufacture.  But  it 
is  conceived  that  should  the  officer  be  willing 
to  assume  this  risk  he  may  attach.  In  the 
analogous  case  of  Hale  v.  Huntley,  21  Vt. 
147,  which  fully  explains  Wilds  v.  Blan- 
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chard,  7  Vt.  138,  the  officer  did  attach  a  char- 
coal-pit, where,  although  the  coal  was  fully 
burned,  some  labor  and  skill  were  still  neces- 
sary in  order  to  separate  and  preserve  it 
properly.  While  the  pit  was  in  a  much  differ- 
ent state  in  this  case  than  in  the  former 
Vermont  case,  yet  it  is  clear  that  the 
real  right  of  the  officer  to  attach  existed  in 
both. 

Exemption  as  determined  by  common-law 
distress  not  followed  in  Vermont. —  Inasmuch 
as  the  purpose  of  the  common-law  distress 
was  to  compel  the  appearance  of  defendant, 
while  that  of  attachment  is  to  satisfy  a  judg- 
ment, the  court,  in  Wilds  v.  Blanchard,  7  Vt. 
138,  state  that  they  are  not  confined  simply 
to  objects  of  common-law  distress. 

Application  of  distress  doctrine  as  to  chat- 
tels in  actual  use. — A  stage-coach  with  horses 
hitched  thereto,  and  about  to  start,  the  pas- 
sengers for  the  trip  being  engaged  but  not 
seated,  or  a  coach  upon  its  arrival  at  its 
usual  stopping-place,  although  the  passengers 
are  not  yet  distributed,  is  liable  to  attach- 
ment. While  it  is  true  "that  chattels  actually 
in  use  could  not  at  common  law  be  distrained 
for  rent,  yet  this  principle  was  held  not  to 
apply  to  the  facts  in  this  case  in  this  ad- 
vanced state  of  our  jurisprudence.  But  as  to 
whether  or  not  a  stage-coach  actually  travel- 
ing is  liable  to  be  stopped  and  attached, 
qucBre:  Potter  v.  Hall,  3  Pick.  (Mass.)  368, 
15  Am.  Dee.  226. 

20.  Mack  r.  Parks,  8  Gray  (Mass.)  517,  69 
Am.  Dec.  267;  Lovejoy  v.  Lee,  35  Vt.  430. 
See  also  Ex  p.  Hurn,  92  Ala.  102,  9  So.  515, 
25  Am.  St.  Rep.  23,  13  L.  R.  A.  120. 

The  reason  is  that  the  allowance  of  such 
procedure  would  tend  to  a  breach  of  the 
peace.  There  is  also  a  common-law  founda- 
tion for  this  holding,  inasmuch  as  at  common 
law  chattels  in  actual  use  could  not,  for  the 
same  reason,  be  taken  or  distrained.  Mack 
V.  Parks,  8  Gray  (Mass.)  517,  69  Am.  Dec. 
267. 
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is  paid  or  secured  are  held  to  be  not  liable  to  attachment  at  the  hands  of  a  state 
officer.'^^ 

g.  When  Used  in  Transportation  of  Mail.  The  wilful  obstruction  of  the  mails 
being  expressly  prohibited  by  congress,  any  vehicle  or  vessel  which  is  actually 
engaged  in  such  service  would,  during  such  time,  be  exempt  from  attachment.^^ 
"  2.  When  in  Custody  of  Law  —  a.  Rule  Stated.  Where  property  has  been 
taken  by  judicial  process  and  is  held  by  the  court  or  its  officers  for  a  specific 
purpose,  or  until  the  termination  of  a  suit,  it  is  clear  that  its  subsequent  attach- 
ment would  interfere  with  the  jurisdiction  and  administration  of  justice  of  the 
former  court  and  it  is  therefore  not  allowable.^^ 

b.  Applications  of  Rule  —  (i)  Property  Delivered  on  Claimant's  Bond, 
Where  property  is  delivered  to  a  claimant  upon  the  execution  of  a  forthcoming 
or  delivery  bond,  if  the  bond  is  conditioned  to  hold  the  property  subject  to  the 
order  of  the  court,^^  or  to  return  the  property  should  claimant  fail  in  liis  claim,^^ 
such  property  would  not  be  attachable.  On  the  other  hand,  if  the  bond  operates 
as  an  absolute  discharge  of  the  property  and  a  relinquishment  of  the  lien  thereon,^^ 
it  would  then  be  liable  to  a  subsequent  attachment. 

(ii)  Property  Held  Under  Prior  Levy.    Property  which  is  held  by  an 


21.  Peabody  v.  Maguire,  79  Me.  572,  12 
Atl.  630;  Dennie  v.  Harris,  9  Pick.  (Mass.) 
364;  Harris  v.  Dennie,  3  Pet.  (U.  S.)  292,  7 
L.  ed.  683  [reversing  5  Pick.  (Mass.)  120]. 

The  reason  is  that  the  United  States  has  a 
lien  on  the  goods  for  the  payment  of  duty 
imposed  thereupon,  and  being  entitled  to  a 
virtual  custody  of  them  from  the  time  of 
their  arrival  in  port  until  the  duty  is  paid 
or  secured,  ahy  attachment  by  a  state  officer 
is  an  interference  with  such  lien  and  right  of 
custody,  and,  being  repugnant  to  the  laws  of 
the  United  States,  is  void.  Harris  v.  Dennie, 
3  Pet.  (U.  S.)  292,  7  L.  ed.  683. 

Exemption  not  available  to  third  party. — 
This  exemption  to  attachment  while  in  the 
custody  of  the  United  States  collector  can  be 
raised  only  when  the  collector.  United  States, 
or  another  federal  officer  is  a  party,  and  is 
not  available  in  a  suit  between  strangers  to 
that  lien.  Meeker  v.  Wilson,  1  Gall.  (U.  S.) 
419,  16  Fed.  Cas.  No.  9,392. 

22.  As  for  instance  a  team  harnessed  to  a 
coach  and  in  charge  of  the  mail-carrier  stand- 
ing in  front  of  a  post-office  oU  a  mail-route 
waiting  for  the  exchange  of  the  mail.  Har- 
mon V.  Moore,  59  Me.  428. 

Necessity  of  being  actually  engaged  in  the 
service. — It  would  seem  that  the  vehicle"  must 
actually  be  carrying  the  mail  and  it  has  been 
held  that  a  steamboat  used  for  the  express 
purpose  of  carrying  the  mail  under  contract 
might  nevertheless  be  attached  while  the  mail 
was  not  on  board,  although  the  seizure  would 
result  in  a  delay  of  the  mail.  The  seizure  to 
be  invalid  must,  it  was  held,  constitute  a 
wilful  obstruction.  Parker  v.  Porter,  6  La. 
169. 

23»  Alabama. —  Read  p.  Sprague,  34  Ala. 
101. 

Dakota. —  Citizens'  Nat.  Bank  v.  Jonks,  6 
Dak.  432.  43  N.  W.  947  :  Straw  v.  Jenks,  6 
Dak.  414,  43  N.  W.  941,  which  hold  that 
property  of  an  insolvent  debtor  in  the  hands 
of  one  seeking  to  become  a  preferred  creditor 
by  mortgage  was  in  custodia  Icgis. 


Iowa. —  Jones  v.  Peasley,  3  Greene  (Iowa) 
52. 

Nebraska. —  Grand  Island  Banking  Co.  v. 
Costello,  45  Nebr.  119,  63  N.  W.  376. 

New  Jersey. — Conover  v.  Ruckman,  32  N.  J. 
Eq.  685. 

North  Carolina. —  Williamson  v.  Nealy,  119 
N.  C.  339,  25  S.  E.  953. 

South  Carolina. —  McKenzie  V.  Noble,  13 
Rich.  (S.  C.)  147,  holding  that,  after  a  de- 
cree had  been  pronounced  for  plaintiff  and  a 
party  holding  a  picture  under  the  orders  of 
the  court  had  been  ordered  to  deliver  it  to 
plaintiff,  pending  an  appeal  from  such  order, 
the  picture  was  in  the  custody  of  the  court 
and  not  subject  to  attachment. 

Texas.— Focke  v.  Blum,  82  Tex.  436,  17 
S.  W.  770. 

Canada.— Potter  v.  Carroll,  9  U.  C.  C.  P. 
442. 

What  constitutes  custody  of  the  law. — 

Where  the  statute  provides  that  upon  the  dis- 
solution of  the  attachment  the  property  at- 
tached shall  be  ordered  by  the  court  to  be 
delivered  up  to  defendant,  if  the  property  has 
been  sold  before  such  order  is  made  the  pro- 
ceeds are  not  in  the  custody  of  the  law. 
Evans  v.  Virgin,  72  Wis.  423,  39  N.  W.  864,  7 
Am.  St.  Rep.  870.  Nor  is  an  interest  in  land 
for  the  partition  of  which  a  suit  is  pending 
in  any ,  sense  in  the  custody  of  the  court. 
Price  V.  Taylor,  22  Kv.  L."  Rep.  1945,  62 
S.  W.  270.  See  also '  Brown  Mfcr.  Co.  v. 
Watson,  3  Tex.  Ap^.  Civ.  Cas.  §  329. 

24.  Kane  r.  Pilclior.  7  B.  Man.  (Kx.)  651. 
See  also  Cordon  r.  Jolmston,  4  La.  304, 
where  it  is  held  lliat  atiached  ]->rop(M-iy  doliv- 
ered  to  a  claimant  on  a  fortlieoiuing  bond 
could  not  be  taken  on  execution  against  the 
claimant. 

25.  Tyler  r.  Saffovd.  24  Kan.  580:  F.  id  son 
r.  Woolery,  10  Wash.  225.  38  Pac.  1025. 

26.  Jones  r.  Peasley.  3  Creene  (Iowa)  52: 
Duncan  r.  Thomas.  1  Ores:.  314:  Frieberp-  r. 
Elliott,  (J4  Tex.  367 :  Brown  ]\Ifg.  Co.  r.  Wat- 
son, 3  Tex.  App.  Civ.  Cas.  §  329. 

[IX,  G,  2,  b,  (II)] 


•570    [4  Cye.] 


ATTACHMENT 


officer  under  a  levy  of  a  valid  writ  of  attachments^  is  in  the  constructive  posses- 
sion of  the  court  and  pending  such  litigation  is  not  subject  to  attachment  by 
^another  officer.^^  If,  however,  the  officer  unlawfully  releases  his  possession  of 
the  property,^^  or  fails  to  take  execution  upon  it  within  the  time  prescribed  by 
law,^*^  the  property  would  then  cease  to  be  within  the  custody  of  the  law  and 
would  therefore  be  attachable. 

(ill)  Property  Taken  in  Bepl^vin.  As  a  general  rule  where  property  held 
by  an  officer  under  a  levy  is  replevied  from  him  by  a  claimant  thereof  and  the 
proper  bond  given  for  its  redelivery,  it  is  not,  during  the  pendency  of  the 
replevin  suit,  subject  to  attachment.^^    If,  however,  the  levy  and  replevin  suits 


Change  of  Texas  statute. —  The  Texas 
cases  just  cited  were  decided  pret^ious 
to  a  change  of  the  statutes  made  in  1887. 
Since  this  change  it  is  held  that  after  the 
bond  is  given,  and  the  property  is  in  the 
■  hands  of  the  claimant  pending  the  proceed- 
ings, it  is  in  custodia  legis,  in  the  sense  that 
his  possession  thereof  is  protected  against 
levies  from  any  source  except  subsequent 
writs  against  the  original  defendant.  U.  S. 
Carriage  Co.  v.  Bay  City  Buggy  Works,  12 
Tex.  Civ.  App.  52,  33  S.  W.  381. 

27.  If  seized  on  a  void  attachment  it  is 
not  in  the  custody  of  the  court  and  may 
therefore  be  seized  by  another.  Mississippi 
Mills  V.  Meyer,  83  Tex.  433,  18  S.  W.  748. 

28.  Arkansas. —  Derrick  v.  Cole,  60  Ark. 
S94,  30  S.  W.  760. 

O/iio.— Bailey  v.  Childs,  46  Ohio  St.  557, 
■24  N.  E.  598. 

Rhode  Island. — Kendriek  v.  Baltimore,  etc., 
H.  Co.,  3  R.  1.  235. 

Vermont. — Pond  t\  Baker,  58  Vt.  293,  2  Atl. 
164;  Coffrin  v.  Smith,  51  Vt.  140;  West  River 
Bank  v.  Gorham,  38  Vt.  649. 

Washington. — Eidson  v.  Woolery,  10  Wash. 
-225,  38  Pac.  1025. 

Compare  Lindan  v.  Arnold,  4  Strobh.  (S.  C.) 
.290,  where,  although  not  necessary  to  the  de- 
cision of  the  case,  the  court  said  that  an  offi- 
cer with  a  writ  of  foreign  attachment  may 
attach  property  held  by  another  officer  under 
a  writ  of  domestic  attachment. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  182. 

Modification  of  rule. —  Under  the  statutes 
of  some  states  while  the  fact  that  the  goods 
are  in  custodia  legis  and  therefore  not  sub- 
ject to  actual  caption  or  seizure  by  another 
officer  is  recognized,  he  is  still  allowed  to  at- 
tach, subject  to  the  operation  of  the  first 
attachment.  White  v.  Culter,  12  111.  App.  38; 
State  V.  Curran,  45  Mo.  App.  142.  And  see 
infra,  X,  K. 

May  be  attached  by  officer  in  possession.— 
Since  this  rule  arises  from  the  unwillingness 
of  the  court  to  allow  its  jurisdiction  or  ad- 
ministration of  justice  to  be  interfered  with, 
it  follows  that  no  confusion  will  result  by 
allowing  the  officer  in  possession  to  levy  sub- 
sequent writs,  and  this  is  the  rul,e  adopted. 

Louisiana. —  Hoy  v.  Eaton,  26  La.  Ann.  169. 

Massachusetts. — Wheeler  v.  Bacon,  4  Gray 
(Mass.)  550. 

Vermont. — West  River  Bank  v.  Gorham,  38 
"Vt.  649. 

Wisconsin. —  Halpin  v.  Hall,  42  Wis.  176. 
[IX,  G,  2,  b,  (ll)] 


United  States. — Livingstone  v.  Smith,  5  Pet. 
(U.  S.)  90,  8  L.  ed.  57. 
See  also  infra,  X,  K. 

Doctrine  not  applicable  to  surplus.— The 

principle  of  custodia  legis  does  not  apply  to 
a  surplus  which  the  officer  has  after  satisfy- 
ing the  execution;  and  therefore  where  the 
property  seized  under  the  attachment  greatly 
exceeds  in  value  the  claim  under  which  it  is 
seized,  the  excess,  nothing  else  being  in  the 
way,  is  liable  for  the  debtor's  debts  and  may 
be  seized  under  junior  attachments.  Saekhoff 
V.  Vandegrift,  98  Ala.  192,  13  So.  495;  Rod- 
dey  V.  Erwin,  31  S.  C.  36,  9  S.  E.  729. 

29.  Chadbourne  v.  Sumner,  16  N.  H.  129, 
41  Am.  Dec.  720;  Young  v.  Walker,  12  N.  H. 
502;  Root  v.  Railroad  Co.,  45  Ohio  St.  222, 
12  N.  E.  812;  Pond  v.  Baker,  58  Vt.  293,  2 
Atl.  164. 

The  fact  that  the  property  has  been  re- 
moved from  the  place  of  attachment  for  the 
purpose  of  being  sent  out  of  the  state  for  sale 
does  not  render  it  liable  to  another  attach- 
ment if  it  is  in  the  possession  or  under  the 
control  of  the  officer.  Ela  v.  Shepard,  32 
N.  H.  277. 

If  an  officer  leaves  goods  intermingled  with 
other  goods  of  the  debtor,  so  that  another 
officer  cannot  distinguish  which  has  been  at- 
tached, he  may  attach  the  whole.  Sawyer  v, 
Merrill,  6  Pick.  (Mass.)  478.  See  also  supra, 
IX,  A,  2,  b. 

30.  Pond  V.  Baker,  58  Vt.  293,  2  Atl.  164. 

31.  Powell  V.  Rankin,  80  Ala.  316;  Scar- 
borough V.  Malone,  67  Ala.  570;  Cordaman 
V.  Malone,  63  Ala.  556;  McKinney  v.  Purcell, 
28  Kan.  446;  Shull  v.  Barton,  56  Nebr.  716, 
77  K  W.  132,  71  Am.  St.  Rep.- 698;  Coos  Bay 
R.  Co.  V.  Wieder,  26  Oreg.  453,  38  Pac.  338.  See 
also  Saekhoff  I?.  Vandegrift,  98  Ala.  192,  13  So. 
495  (holding  that  when  goods  that  have  been 
attached  and  replevied  are  of  much  greater 
value  than  the  amount  of  the  first  attaching 
creditor's  debt  they  may  be  seized  under  sub- 
sequent attachments  in  the  same  court  by 
another  officer.  But  whether  another  cred- 
itor asserting  his  claim  in  another  jurisdic- 
tion may  thus  reach  the  surplus  of  value  and 
make  it  available,  queer e )  ;  Vanderburgh  v. 
Bassett,  4  Minn.  242  (holding  that  where 
property  is  taken  by  an  officer  upon  a  writ  of 
attachment  and  it  is  replevied  from  him  and 
delivered  to  plaintiff  in  replevin  it  cannot 
afterward  be  retaken  on  the  same  writ). 
Contra,  Patterson  v.  Seaton,  64  Iowa  115,  19 
N.  W.  869. 
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are  fraudulently  brought,  sucli  property  is  not  in  custodia  legis,  and  would  be 
liable  to  attachment  by  ho7ia  fide  creditors.^^ 

3.  Intangible  Property  —  Stocks.^^  Stocks  of  a  corporation  were  not  subject 
to  levy  at  common  law,  and  hence  in  the  absence  of  an  enabling  statute  are  not 
liable  to  attachment.^ 

X.    LEVY  OF  ATTACHMENT. 

A.  In  General — l.  Necessity  of  Levy  —  a.  To  Jurisdiction.  In  an  attach- 
ment suit  where  there  is  no  personal  service  on  defendant  a  levy  is  essential  to 
give  the  court  jurisdiction  to  proceed  to  judgment.^^ 

b.  To  Creation  of  Lien.  The  lien  sought  to  be  created  by  proceedings  in 
attachment  is  dependent  upon  the  actual  levy  of  such  attachment,^^  and  an  attach- 


The  reason,  as  given  by  Brewer,  J,,  in  Mc- 
Kinney  v.  Purcell,  28  Kan.  446-,  448,  is  that 
"  while,  by  giving  a  replevin  bond,  the  plain- 
tiff obtains  possession  of  the  goods,  this  does 
not  change  the  fact  that  they  are  still  the 
subject-matter  of  litigation,  and  by  legal  fic- 
tion still  to  be  deemed  in  the  possession  of 
the  law.  If  the  replevin  action  be  determined 
adversely  to  the  plaintiff,  he  has  the  right  to 
return  the  very  goods  replevied,  and  the  de- 
fendant has  a  corresponding  right  to  enforce 
such  return.  It  is  true,  the  judgment  in 
replevin  actions  ordinarily  runs  in  the  al- 
ternative to  guard  against  an  inability  to 
make  or  compel  a  delivery  of  the  property; 
but  still  the  action  of  replevin  is  in  its  nature 
an  action  to  determine  and  enforce  the  right- 
ful possession  of  specific  property;  and  while 
that  action  is  pending,  the  law  should  not 
permit  the  seizure,  under  execution  or  attach- 
ment, of  that  property,  in  such  a  manner  as 
to  prevent  the  full  enforcement  of  the  judg- 
ment in  the  replevin  action."  See  also  Shull 
v.  Barton,  56  Nebr.  716,  77  N.  W.  132,  71 
Am.  St.  Rep.  698. 

32.  Kingman  First  Nat.  Bank  v.  Gerson, 
50  Kan.  582,  32  Pac.  905;  Jacobi  v.  Schloss, 
7  Coldw.  (Tenn.)  385. 

S3.  Attachment  by  garnishment  see  Gar- 
nishment. 

34^  Barnard  v.  Life  Ins.  Co.,  4  Mackey 
(D.  C.)  63,  64  (where  it  is  said:  "It  is 
well  settled  at  common  law  that  that  sort  of 
property  is  of  such  a  shadowy  nature  that 
the  hand  of  the  law  cannot  grasp  it  so  as  to 
give  to  any  creditor  any  right  against  it 
which  can  be  enforced  through  any- judicial 
process");  Foster  v.  Potter,  37  Mo.  525. 

The  reason,  as  well  stated  in  the  case  of 
Haley  v.  Reid,  16  Ga.  437,  439,  is  that  "  to 
'levy'  means  to  seize  —  to  take  corporeally. 
It  follows  that  what  cannot  be  seized  —  what 
cannot  be  taken  corporeally  —  cannot  be 
levied  on." 

^^^35.  Alabama. —  Flournoy  v.  Lyon,  70  Ala. 

ArJi-avsafi.—  Fend  r.  Dortch,  34  Ark.  309. 

Colorado. —  Crisman  r.  Dorsey,  12  Colo. 
567,  21  Pac.  920,  4  L.  R.  A.  664." 

Illinois.— WoHt  v.  Sehnebly,  54  Til.  523; 
House  V.  Hamilton,  43  111.  185;  Culver  v. 
Rumsey,  7  Til.  App.  422. 

Indiana. —  Tlie  Steam-Boat  Tom  Bowling 
■V.  Hough,  5  Blackf.  (Ind.)  188. 


loiva. —  Rowan  v.  Lamb,  4  Greene  (Iowa) 
468. 

Kentucky. —  Williamson  v.  Elliott,  1  Ky. 
L.  Rep.  279. 

Missouri. —  McCord,  etc..  Mercantile  Co.  v. 
Settles,  58  Mo.  App.  384. 

Ohio. — 'Buckeye  Pipe  Line  Co.  v.  Fee,  62 
Ohio  St.  543,  57  N.  E.  446,  78  Am.  St.  Rep. 
743;  Root  v.  Columbus,  etc.,  R.  Co.,  45  Ohio 
St.  222,  12  K  E.  812. 

Tennessee. —  Avery  v.  Warren,  12  Heisk. 
(Tenn.)  559;  Nashville  Bank  Ragsdale, 
Peck  (Tenn.)  296;  Cheatham  v.  Trotter, 
Peck  (Tenn.)  198;  Pennebaker  v.  Tomlinson, 
1  Tenn.  Ch.  111. 

United  States. —  Cooper  v.  Reynolds,  10 
Wall.  (U.  S.)  308,  19  L.  ed.  931,  construing 
Tennessee  statute. 

A  simulated  levy  upon  property  to  which 
defendant  has  no  claim  of  right  will  not  have 
the  effect  of  constructive  notice  to  him  so  as 
to  authorize  the  court  to  proceed  to  judg- 
ment.   Grier  v.  Campbell,  21  Ala.  327. 

Jurisdiction  over  property  relates  to  time 
of  levy. —  On  service  of  the  attachment  the 
property  attached  immediately  comes  within 
the  jurisdiction  of  the  court,  although  serv- 
ice of  the  summons  on  defendant  is  neces- 
sary to  give  jurisdiction  of  his  person.  The 
jurisdiction  over  the  property  relates  to  the 
time  of  the  levy  regardless  of  whether  juris- 
diction of  the  person  has  been  acquired  or 
not.    Feild  r.  Dortch,  34  Ark.  399. 

Omission  of  levy  —  Effect  on  nature  of 
suit. —  Where  a  writ  of  attachment  is  sued 
out  in  a  suit  but  no  property  is  levied  on, 
the  suit  stands  as  if  it  had  been  instituted 
by  summons  alone.  New  York,  etc.,  R.  Co.  v. 
Estill,  147  U.  S.  591,  13  S.  Ct.  444,  37  L.  ed. 
292. 

Order  of  sale  set  aside  for  failure  of  record 
to  show  attachment  of  described  property. — • 

The  judgment  ordering  the  sale  of  property 
alleged  to  have  been  attached  will  be  sot  aside 
where  there  is  nothing  in  the  roodrd  to  show 
tliat  tlu>  ]iro]iorty  doscribed  in  such  indoment 
was  atiaclu'd.    Randolph  r.  Hill.  11  'liul.  354. 

36.  California.— Tarns  r.  J^Ianlove,  14  Cal. 
47.  73  Am.  Dec  610. 

Colorado. —  Thompson  r.  White.  25  Colo. 
226,  54  Pac.  718:  Crisman  r.  Dorsev,  12  Colo. 
567,  21  Pac.  920,  4  L.  R.  A.  664:  Ravnolds 
r.  Ray.  12  Colo.  108,  20  Pac.  4. 

Kentucky.— Gray  v.  Patton.  13  Bush  (Ky.) 
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ment  creditor  as  such  has  no  rights  in  his  debtor's  property  until  after 
levy.^^ 

2.  Effect  OF  Levy  —  a.  Upon  Title  and  Possession  of  Property.  An  attach- 
iiient  levied  npon  property  does  not  change  the  title  thereto,^^  although,  as  in  the 
case  of  personalty,  it  may  be  taken  from  the  possession  and  control  of  defendant,^^ 
but  only  enables  plaintiff  to  obtain  security  for  an  anticipated  judgment.^*^  The 
general  property  remains  in  defendant,  who  may  alienate  such  property  subject 
to  tlie  lien  of  the  attachment.^^    An  attaching  creditor  acquires  no  title  to  the 


625,  holding  that  mere  delivery  to  the  sheriff 
with  instructions  not  to  levy  for  the  present 
creates  no  right  against  defendant's  prop- 
erty. 

Michigan. —  Hunt  v.  Strew,  39  Mich.  368 
New  York. —  Lynch  v.  Crary,  52  N.  Y.  181; 
Rodgers  v.  Bonner,  45  N.  Y.  379;  Van  Camp 
V.  Searle,  79  Hun  (N.  Y.)  134,  29  N.  Y. 
Suppl.  757,  61  N.  Y.  St.  349;  Schieb  v.  Bald- 
win, 22  How.  Pr.  (N.  Y.)  278;  Learned  v. 
Vandenburgh,  8  How.  Pr.  (N.  Y.)  77;  Burk- 
hardt  v.  Sanford,  7  How.  Pr.  (N.  Y.)  329; 
Falconer  v.  Freeman,  4  Sandf.  Ch.  (N.  Y.) 
565. 

Ohio. —  Baltimore,  etc.,  R.  Co.  V.  May,  25 
Ohio  St.  347. 

South  Carolina. —  Bethune  v.  Gibson,  2 
Brev.  (S.  C.)  501;  Robertson  v.  Forest,  2 
Brev.  (S.  C.)  466;  Crowninshield  v.  Strobel, 
2  Brev.  (S.  C.)  80. 

Tennessee. —  Sharp  v.  Hunter,  7  Coldw. 
(Tenn.)  389. 

Tea^as.— Sullivan  v.  Cleveland,  62  Tex.  677 ; 
Pittman  v.  Rotan  Grocery  Co.,  15  Tex.  Civ. 
App.  676,  39  S.  W.  1108;  Linz  v.  Atchison, 
14  Tex.  Civ.  App.  647,  38  S.  W.  640,  47  S.  W. 
542. 

Wisconsin. —  Mahon  v.  Kennedy,  87  Wis. 
50,  57  N.  W.  1108. 

Canada. —  Robinson  V.  Bergin,  10  Ont.  Pr. 
127,  holding  that  the  mere  fact  that  an  at- 
tachment against  an  absconding  debtor  is  in 
the  sheriff's  hands  does  not  bind  the  debtor's 
land.    Such  land  is  not  bound  until  seizure. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  452. 

"The  prime  object  in  levying  the  attach- 
ment is  to  obtain,  pendente  lite,  a  lien;  or, 
in  other  words,  to  put  the  property  in  the 
custody  of  the  law  until  by  the  judgment  of 
the  proper  tribunal  the  plaintiff's  claim  is 
established  when  the  lien  becomes  effective 
as  of  the  date  of  the  levy."  Dorrier  v.  Mas- 
ters, 83  Va.  459,  473,  2  S.  E.  927. 

37.  Mcintosh  v.  Smiley,  32  Mo.  App.  125; 
Baltimore,  etc.,  R.  Co.  v.  May,  25  Ohio  St. 
347;  Sharp  v.  Hunter,  7  Coldw.  (Tenn.)  389; 
Gumbel  v.  Pitkin,  124  U.  S.  131,  8  S.  Ct.  379, 
31  L.  ed.  374. 

Creation  of  lien  by  filing  of  petition  and 
service  of  summons. —  In  equitable  proceed- 
ings to  subject  property  specifically  described 
for  the  payment  of  a  judgment  after  return 
of  "  no  property "  on  an  execution  thereon, 
no  attachment  levy  is  necessary  to  give  a  lien 
against  such  property,  since  a  lien  is  created 
by  the  filing  of  the  petition  and  service  of  the 
summons.    Murphy  v.  Cochran,  80  Ky.  239. 

Filing  a  bill  operates  as  lis  pendens. — 
Strictly  speaking  a  lien  upon  the  property 
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described  is  not  created  by  the  mere  filing  of 
the  bill  and  without  a  levy  of  the  writ  of 
attachment,  but  the  filing  of  a  bill  operates 
as  a  Us  pendens  during  which  all  transfers 
are  void  and  the  property  is  thus  practically 
secured  until  the  lien  of  attachment  can  be 
made  to  adhere  thereto.  Sharp  v.  Hunter,  7 
Coldw.  (Tenn.)  389. 

38.  Alabama. —  Ware  v.  Russell,  70  Ala. 
174,  45  Am.  Rep.  82 ;  Scarborough  v.  Malone, 
67  Ala.  570;  Johnson  v.  Burnett,  12  Ala.  743. 

Kansas. —  Larimer  v.  Kelley,  10  Kan.  298. 

Louisiana. —  Ft.  Pitt  Nat.  Bank  v.  Wil- 
liams, 43  La.  Ann.  418,  9  So.  117. 

Maine. —  Crocker  v.  Pierce,  31  Me.  177. 

Oregon. —  Dickson  v.  Back,  32  Oreg.  217, 
51  Pac.  727. 

South  Dakota. —  Griswold  v.  Sundback,  4 
S.  D.  441,  57  N.  W.  339. 

Tennessee. — Snell  v.  Allen,  1  Swan  (Tenn  ) 
207. 

Vermont. — Briggs  v.  Taylor,  35  Vt.  57 ; 
Middlebury  Bank  v.  Edgerton,  30  Vt.  182; 
Johnson  v.  Edson,  2  Aik.  (Vt.)  299. 

Washington. —  Dixon  v.  Barnett,  3  Wash. 
645,  29  Pac.  209. 

United  States. —  Starr  v.  Moore,  3  McLean 
(U.  S.)  354,  22  Fed.  Cas.  No.  13,315,  con- 
struing New  York  statute. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  520. 

In  order  to  change  the  right  of  property 
there  must,  as  in  the  case  of  the  levy  of  an 
execution,  be  a  sale  under  the  process.  Gris- 
wold V.  Sundback,  4  S.  D.  441,  57  N.  W.  339; 
Starr  v.  Moore,  3  McLean  (U.  S.)  354,  22 
Fed.  Cas.  No.  13,315. 

Effect  of  attachment  of  stock  of  share- 
holder on  corporate  property. —  An  attach- 
ment of  the  stock  of  the  shareholder  does  not 
encumber  property  of  the  company  or  pre- 
vent the  assignment  of  letters  patent  belong- 
ing to  it.  Gottfried  v.  Miller,  104  U.  S.  521, 
26  L.  ed.  851. 

39.  Starr  v.  Taylor.  3  McLean  (U.  S.) 
542,  22  Fed.  Cas.  No.  13,319,  construing  New 
York  statute. 

40.  Larimer  v.  Kelley,  10  Kan.  298. 

41.  Alabama. —  Ware  v.  Russell,  70  Ala. 
174,  45  Am.  Rep.  82 ;  Grigg  v.  Banks,  59  Ala. 
311. 

Kansas. — •  Kincaid  v.  Frog,  49  Kan.  766, 
31  Pac.  704. 

il/aine.— Wheeler  v.  Nichols,  32  Me.  233; 
Richardson  v.  Kimball,  28  Me.  463;  Chase  v. 
Bradley,  26  Me.  531;  Brown  v.  Crockett,  22 
Me.  .537;  Nichols  v.  Patten,  18  Me.  231,  36 
Am.  Dec.  713. 

Massachusetts. —  First  Ward  Nat.  Bank  v. 
Thomas,  125  Mass.  278;  Appleton  v.  Ban- 
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property  attached  bj  means  of  his  attachment,*^  and  even,  it  has  been  held,  no 
right  of  action  against  a  third  person,  who  maj  take  the  property  from  the  officer 
ui"  destroy  it."*^  The  attaching  officer  acquires  at  most  only  a  special  property  in 
the  articles  attached,'^'^  and  by  a  levy  on  realty  acquires  neither  right  to  possession 
nor  special  property  therein,*^  nor  is  the  interest  or  possession  of  the  debtor 
divested  by  such  levy.**^  Such  levy  merely  creates  a  specific  lien  upon  the  prop- 
erty and  takes  it  into  the  custody  of  the  law  to  secure  it  against  alienation  of  the 
debtor  and  the  judgment  of  other  creditors  and  to  hold  it  to  be  levied  upon  by 
execution  when  judgment  shall  have  been  oblained.*^ 

b.  As  Satisfaction  of  Debt  or  Judgment.  A  levy  of  attachment  has  been 
held  to  be  a  satisfaction  of  a  debt,  if  the  property  is  of  a  sufficient  amount,  even 
though  the  property  be  wasted  by  the  negligence  of  the  officer.  If,  however,  the 
loss  occurs  without  fault  on  the  officer's  part  the  claim  will  not  be  extinguished.*^ 


croft,  10  Mete.  (Mass.)  231;  Parsons  v.  Mer- 
rill. 5  Mete.  (Mass.)  356;  Arnold  v.  Brown, 
24  Pick  (Mass.)  89,  35  Am.  Dec.  296;  Whip- 
ple i\  Thayer,  16  Pick.  (Mass.)  25,  26  Am. 
Dec.  626;  Fettyplace  v.  Dutch,  13  Pick. 
(Mass.)  388,  23  Am.  Dec.  688;  Denny  v.  Wil- 
lard,  11  Pick.  (Mass.)  519,  22  Am.  Dec.  389; 
Bigelow  i\  Willson,  1  Pick.  (Mass.)  485. 

Michigan. —  Hauser  v\  Beaty,  93  Mich.  499, 
53  N.  W.  628. 

Neio  Yorfc.— Klinck  v.  Kelly,  63  Barb. 
(N.  Y.)  -622. 

South  Dakota. —  Griswold  v.  Sundbaek,  4 
S.  D  441,-57  N.  W.  339. 

Vermont. —  Marshall  v.  Town,  28  Vt.  14. 

Washington. —  McConnell  v.  Kaufman,  5 
Wash.  686,  32  Pac.  782;  Dixon  v.  Barnett,  3 
Wash.  645,  29  Pac.  209;  Renton  v.  St.  Louis, 
1  Wash.  Terr.  215. 

United  States. —  Starr  v.  Moore,  3  McLean 
(U.  S.)  354,  22  Fed.  Cas.  No.  13,315,  con- 
struing New  York  statute. 

This  right  of  the  debtor  is  founded  on  the 
principle  lying  at  the  foundation  of  the  right 
of  property,  that  the  general  ownership  car- 
ries with  it  the  full  power  of  disposition,  and 
when  such  ownership  is  not  taken  away,  but 
only  limited,  as  in  the  case  of  a  lien,  the 
power  of  disposing  still  remains  subject  only 
to  the  lien.  Appleton  v.  Bancroft,  10  Mete. 
(Mass.)  231. 

This  lien  the  purchaser  may  discharge  by 
payment  of  the  debt  before  execution  exe- 
cuted, or  he  may  afterward  redeem  the  estate 
if  it  is  by  law  redeemable.  Bigelow  v.  Will- 
son,  1  Pick.  (Mass.)  485. 

42.  Illinois. —  Dobbins  v.  Hanchett,  20  111. 
App.  396. 

Kansas. —  Kothman  v.  Markson,  34  Kan. 
r)42,  9  Pac.  218. 

Massachusetts. —  Bigelow  v.  Willson,  1 
Pick.  (Mass.)  485. 

Mississippi. —  Saunders  v.  Columbus  L., 
etc.,  Ins.  Co.,  43  Miss.  583. 

Oregon. —  Dickson  v.  Back,  32  Oreg.  217, 
51  Pac.  727. 

43.  Dobbins  r.  Hanchett,  20  111.  App.  396 : 
State  r.  Rose,  4  N.  D.  319,  58  N.  W.  514,  26 
I..  R.  A.  593. 

44.  Maine. —  Nichols  v.  Valentine,  36  Me. 
322. 

Massachusetts, —  Ladd  v.  North,  2  Mass. 
514. 


North  Dakota. — State  v.  Rose,  4  N.  D.  319, 
58  N.  W.  514,  26  L.  P.  A  593. 

South  Dakota. —  Griswold  v.  Sundbaek,  4 
S.  D.  441,  57  N.  W.  339. 

Vermont. —  Johnson  v.  Edson,  2  Aik.  (Vt.) 
299. 

45.  Colorado. —  Barton  v.  Continental  Oil 
Co.,  5  Colo.  App.  341.  38  Pac.  432. 

Maine. —  Nichols  v.  Valentine,  36  Me.  322. 

New  Hampshire. —  Scott  v.  Manchester 
Print  Works,  44  N.  H.  507. 

Oregon. —  State  v.  Cornelius,  5  Oreg.  46. 

South  Dakota. —  Roblin  v.  Palmer,  9  S.  D. 
36.  67  N.  W.  949. 

A  seizure  of  land  under  an  attachment  and 
judgment  of  condemnation  gives  no  right  of 
property  or  entry,  nor  divests  any,  until  sale 
on  process.  Owings  v.  Norwood,  2  Harr.  &  J. 
(Md.)  96;  Davidson  v.  Beatty,  3  Harr.  &  M. 
(Md.)  594. 

46.  Kothman  v.  Markson,  34  Kan.  542,  9 
Pac.  218;  Perrin  v.  Leverett,  13  Mass.  128; 
Smith  V.  Collins,  41  Mich.  173,  2  N.  W.  177; 
Saunders  v.  Columbus  L.,  etc.,  Ins.  Co.,  43 
Miss.  583. 

Gives  plaintiff  no  right  to  possession  or  to 
rents  and  profits. —  The  attachment  of  real 
estate  at  the  commencement  of  an  action 
gives  plaintiff  a  contingent  lien  thereon  but 
does  not  give  him  a  right  to  the  possession 
of  the  estate,  or  to  the  rents,  issues,  and 
profits  thereof.  Kothman  v.  Markson,  34 
Kan.  542,  9  Pac.  218;  Columbia  Bank  v.  In- 
gersoll,  1  N.  Y.  Suppl.  54,  21  Abb.  N.  Cas. 
(N.  Y.)  241. 

47.  Camp  r.  Bates,  11  Conn.  51.  27  Am. 
Dec.  707;  Lacey  t\  Tomlinson,  5  Day  (Conn.) 
77;  A.  M.  Holter  Hardware  Co.  r.  Ontario 
Min.  Co.,  24  Mont.  184,  61  Pac.  3:  State  V. 
Cornelius,  5  Oreg.  46. 

48.  Starr  v.  Tavlor,  3  McLean  (U.  S.) 
542,  22  Fed.  Cas.  No.  13.319;  Starr  r.  Moore, 
.3  McLean  (U.  S.)  354,  22  Fed.  Cas.  No. 
13.315. 

Attachment  equivalent  to  levy  on  execu- 
tion.—  Where  a  debt  is  secured  by  deed  of 
trust  and  the  creditor,  instead  of  proceeding 
under  the  deed  of  trust,  brings  suit  by  attach- 
ment, there  is  no  doubt  that  an  attachment 
of  sullicient  property  is,  like  an  execution 
levied,  satisfaction  of  the  debt,  and  nuiy  be 
so  pleaded  in  an  action  to  have  the  deed  of 
trust  canceled.  Yourt  r.  Hopkins,  24  111. 
326. 
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According  to  other  decisions,  however,  the  levy  of  an  attachment  is  not  a  satisfac- 
tion of  plaintiff's  demand  as  the  levy  of  an  execution  would  be,*^  and  it  has  been 
held  that  the  seizure  of  property,  even  to  the  full  value  of  the  sum  claimed 
under  an  order  of  attachment  issued  during  the  pendency  of  an  action,  is  not 
necessarily  a  satisfaction  of  the  judgment  afterward  obtained,  and  that  ic 
must  be'  shown  ajSirmatively  that  the  property  was  applied  to  and  satisfied  the 
judgment.^ 

e.  Where  Obtained  by  Improper  Means.  It  may  be  stated  as  a  general  rule 
that  where  a  levy  is  obtained  by  any  improper  means,  as  for  instance  by  the  use 
of  any  fraudulent  devices  to  obtain  possession  of  the  property,  it  will  be  invalid.^^ 

B.  Who  May  Levy —  l.  In  General.  It  may  be  stated  as  a  general  rule  that 
the  writ  should  be  levied  by  the  officer  to  whom  it  is  directed.^^ 

2.  Particular  Officers  —  a.  Sheriffs  and  Their  Deputies.  Attachments  may 
usually  be  levied  by  the  sheriff  of  a  county although  directed  to  any  constable 
of  the  county,^  and  in  certain  cases,  as  where  the  attachment  is  for  more  than  a 
certain  amount  or  returnable  to  certain  courts,  the  sheriff  or  his  deputy  alone 
is  authorized  to  levy.^^    The  power  of  a  sheriff  to  levy  an  attachment  may 


49.  Cravens  v.  Wilson,  48  Tex.  324. 

50.  Dickson  v.  Back,  32  Oreg.  217,  51  Pac. 
727;  Wright  v.  Young,  6  Oreg.  87;  Maxwell 
v.  Stewart,  21  Wall.  (U.  S.)  71,  22  Wall. 
(U.  S.)  77,  22  L.  ed.  564. 

Application  in  determining  rights  of  at- 
taching and  mortgage  creditors. — It  has  been 
held  that  the  levy  of  an  attachment  upon 
personal  property  sufficient  to  satisfy  a  debt 
will  not  affect  the  judgment  afterward  ob- 
tained by  the  creditors  so  as  to  prevent  the 
satisfaction  of  such  claim  out  of  realty  at- 
tached at  the  same  time  as  the  personalty, 
as  against  the  opposition  of  a  creditor  who 
took  a  mortgage  on  the  realty  after  the  at- 
tachment. Dickson  v.  Back,  32  Oreg.  217,  51 
Pac.  727. 

51.  Poniroy  v.  Parmlee,  9  Iowa  140,  74 
Am.  Dec.  328;  Chubbuck  v.  Cleveland.  37 
Minn.  466,  35  N.  W.  362,  5  Am.  St.  Rep.  864 ; 
Pakas  V.  Steel  Ball  Co.,  68  N.  Y.  Suppl. 
397 ;  Battelle  v.  Youngstown  Rolling  Mill  Co., 
16  Lea  (Tenn.)  355;  Timmons  v.  Garrison,  4 
Humphr.  (Tenn.)  147. 

Attachment  of  property  produced  in  court 
for  purpose  of  evidence. —  An  attachment  of 
property  after  it  had  been  produced  in  court 
upon  compulsion  as  evidence  on  a  criminal 
charge  against  the  owner,  made  apparently 
for  the  purpose  of  getting  hold  of  the  prop- 
erty, was  held  invalid.  Pomroy  v.  Parmlee, 
9  Iowa  140,  74  Am.  Dec.  328. 

Colorable  assignment  to  give  jurisdiction 
valid. —  A  mere  colorable  assignment  by  a 
non-resident  to  citizens  of  New  York,  in 
order  that  a  suit  against  a  foreign  corpora- 
tion might  be  begun  and  an  attachment  sued 
out,  has  been  held  to  be  valid.  Hadden  v. 
Dooley,  92  Fed.  274,  63  U.  6.  App.  173,  34 
C,  C.  A.  338  Ireversing  84  Fed.  80,  and  af- 
fhrmed  on  rehearing  in  93  Fed.  728,  S5 
C.  C.  A.  554]. 

52.  Pearce  v.  Renfroe,  68  Ga.  194;  Men- 
derson  v.  Specker,  79  Ky.  509;  Friar  v.  Me- 
Nama,  70  Mo.  App.  581 ;  State  v.  Schaffer,  58 
N.  J.  L.  344,  33  Atl.  285. 

Service  by  special  bailiffs  of  writs  not  di- 
rected to  them. —  In  Georgia  it  has  been  held 
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that  writs  of  attachment,  although  not  directed 
to  special  bailiffs  of  the  county  courts,  may 
be  served  and  returned  by  them,  subject  to 
the  rules  governing  such  service  and  return 
by  constables.    Wade  v.  Stout,  36  Ga.  95. 

Service  of  an  attachment  by  a  de  facto  offi- 
cer is  valid  as  to  the  rights  of  third  persons. 
Stickney  v.  Stickney,  77  Iowa  699,  42  N.  W. 
518. 

53.  Bain  v.  Mitchell,  83  Ala.  304,  2  So. 
706;  Peebles  v.  Weir,  60  Ala.  413;  Brins- 
field  V.  Austin,  39  Ala.  227. 

Execution  of  writ  out  of  county. —  A  sher- 
iff cannot  execute  a  writ  or  warrant  of  at- 
tachment out  of  his  own  county.  Where  he 
does  so  under  a  mistake  as  to  the  boundary 
of  his  county  the  property  attached  will  be- 
released.  Matter  of  Tilton,  19  Abb.  Pr. 
(N.  Y.)  50.  Compare  Starke  v.  Marshall,  3 
Ala.  44;  Skeels  v.  Oceana  Cir.  Judge,  119 
Mich.  290,  77  N.  W.  996. 

Right  of  sheriff  to  complete  levy  after  ex- 
piration of  term. — Where  a  sheriff  has  begun 
the  execution  of  a  writ  of  attachment  and 
subsequently  goes  out  of  office  by  expiration 
of  his  term  he  may  complete  whatever  may 
remain  to  be  done  under  the  writ.  Butler  v. 
White,  25  Minn.  432  ■ 

54.  Bain  v.  Mitchell,  82  Ala.  304,  2  So. 
706.  But  see  Porter  v.  Stapp,  6  Colo.  32' 
(where  it  was  held  that  where  a  writ  of  at- 
tachment was  directed  "  to  any  constable  of 
said  county "  a  service  of  such  writ  by  a 
sheriff  was  clearly  unauthorized  and  he  would 
be  liable  in  trespass)  ;  Pearce  v.  Renfroe,  68 
Ga.  194. 

Levy  by  constable  —  Delivery  of  property 
to  sheriff. — When  an  attachment  is  issued  by 
a  justice  of  the  peace  returnable  to  the  cir- 
cuit court,  and  placed  in  the  hands  of  a  con- 
stable to  be  executed  (Ala.  Code,  §  2956), 
if  the  constable  delivers  property  to  the 
sheriff,  the  latter  holds  it  in  his  official 
capacity  as  sheriff  and  not  as  a  mere  bailee 
of  the  constable.  Joseph  v.  Henderson,  95 
Ala.  213,  10  So.  843. 

55.  An  attachment  for  more  than  fifty  dol-^ 
lars  returnable  to  the  circuit  court  can  be 
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also  be  exercised  bj  a  properly  appointed  and  authorized  deputy  of  such 
sheriff.^'' 

b.  Constables  and  Their  Deputies.  Attachments  may  in  certain  cases  be 
levied  by  a  coiistable,^^  but  as  a  rule  their  power  in  this  respect  is  contined  to 
attachments  issuing  from  and  returnable  to  certain  courts,^^  and  to  attachments 
for  sums  not  exceeding  a  certain  amount  fixed  by  statute.^*^    A  deputy  constable 


levied  only  by  the  sheriff.  Brinsfield  v.  Aus- 
tin, 39  Ala.  227. 

An  attachment  issued  by  a  justice  of  the 
peace  and  returnable  to  the  circuit  court 
must  be  levied  by  a  sheriff,  A  levy  by  a 
constable  or  a  special  constable  is  void. 
Peebles  v.  Weir,  60  Ala.  413. 

56.  Miller  v.  McMillan,  4  Ala.  527;  Whit- 
ney f.  Butterfield,  13  Cal.  335,  73  Am.  Dee. 
584;  Moore  v.  Graves,  3  N.  H.  408;  Morrel 
V.  Gardener,  20  N.  J.  L.  673. 

Appointment  of  special  deputy  held  suffi- 
cient.— Where  an  attachment  was  indorsed 
as  follows :  "  I  do  hereby  authorize  R.  Thorn, 
as  my  special  deputy  to  execute  the  within 
attachment.  10th  February,  1841.  M.  E. 
Gary,  Sheriff  S.  C,"  it  was  held  that  the 
appointment  of  the  special  deputy  was  reg- 
ular. The  court  said :  "  There  is  no  statute 
in  this  State  which  prescribes  the  manner  in 
which  sheriffs  shall  appoint  their  deputies, 
and  we  cannot  conceive  of  any  valid  objec- 
tion to  the  special  deputation  which  is  shown 
by  the  record  in  this  case."  Miller  v.  Mc- 
Millan, 4  Ala.  527,  530. 

Necessity  for  deputy  to  show  his  author- 
ity.— A  person  deputed  to  serve  a  writ  of  at- 
tachment has  all  the  powers  whicTi  may  be 
exercised  by  the  sheriff,  except  that  he  is  not 
to  be  recognized  or  obeyed  as  a  sheriff  or 
known  officer,  but  must  show  his  authority 
and  make  known  his  business  if  required  by 
the  party  who  is  to  obey  the  same.  Burton  v. 
Wilkinson,  18  Vt.  186,'  46  Am.  Dec.  145. 

Ratification  of  levy  by  unauthorized  per- 
son.—  A  sheriff  cannot  ratify  the  illegal  act 
of  one  assuming  to  act  as  his  deputy  and 
making  a  levy  in  his  name  without  his  au- 
thority.   Perkins  v.  Reed,  14  Ala.  536. 

Levy  by  infant  deputy. —  In  Moore  i\ 
Graves,  3  N.  H.  408,  it  was  held  that  an  in- 
fant under  the  age  of  twenty-one  years  may 
be  legally  deputed  by  the  sheriff  to  serve  and 
return  a  particular  writ  of  attachment. 

Levy  by  stranger  impowered  by  deputy. — 
If  a  deputy  sheriff  impowers  a  stranger  to 
levy  an  attachment  atid  afterward  adopts  it 
by  his  return  it  becomes  his-  own  act.  Clarke 
v,  Gary,  11  Ala.  98. 

^1.  Alabama. —  Carter  i;.  Ellis,  90  Ala. 
138,  7  So.  531 ;  Brinsfield  v.  Austin,  39  Ala. 
227 ;  Langdoti  v.  Raiford,  20  Ala.  532. 

Georgia. —  Pearce  v.  Renfroe,  68  Ga.  194. 

Massachusetts. —  Briggs  v.  Strange,  17 
Mass.  405. 

Mississippi. —  Wallace  v.  Seales,  36  Miss. 
53;  Lawrence  v.  Featherston,  10  Sm.  &  M. 
(Miss.)  345. 

New  Jersey. —  State  v.  Schaffer,  58  N.  J.  L. 
344,  33  Atl.  285 

Mississippi — Attachment  against  abscond- 
ing debtors. —  The  Mississippi  statute  which 


authorizes  constables  to  execute  attachments 
against  absconding  debtors  is  enabling  in  its 
character  and  does  not  embrace  the  case  of 
non-resident  debtors.  Constables  therefore 
cannot  execute  attachments  returnable  into 
the  circuit  courts  against  non-residents  and 
a  bond  taken  by  a  constable  from  a  non-resi- 
dent to  replevy  property  attached  is  not  bind- 
ing, because  taken  by  an  improper  officer,  and 
should  with  the  levy  be  quashed  on  motion. 
Lawrence  v,  Featherston,  10  Sm.  &  M.  (Miss.) 
345. 

Levy  by  policeman  with  powers  of  con- 
stable.— Under  a  city  charter  conferring  upon 
policemen  appointed  by  the  city  council  all 
the  powers  of  a  constable  in  respect  to  the 
service  of  process,  and  apparently  authorizing 
no  appointment  of  police  by  any  other  power,, 
one  who  testifies  that  in  serving  and  levy- 
ing an  attachment  he  was  acting  as  a  police- 
man of  such  city  will  be  presumed  to  have 
been  appointed  by  the  city  council  in  the 
absence  of  any  evidence  impeaching  his  title. 
Miller  v.  Fay,  40  Wis.  633. 

Power  of  constable  to  attach  before  giving 
official  bond.— Vt.  Comp.  Stat.  p.  116,  §§  27, 
28,  give  town  constables  when  elected  the 
same  powers  as  sheriffs,  and  provide  that  be- 
fore entering  on  their  duties  they  shall  give 
bonds  to  the  town  as  the  selectmen  may  re- 
quire, and  on  a  constable's  refusing  to  give 
such  bond  his  office  shall  be  considered  va- 
cant. A  constable,  when  elected  and  before- 
a  bond  had  been  required  of  him,  could  at- 
tach property  under  a  writ,  and  on  his  fail- 
ure to  deliver  the  same  on  execution  when 
demanded  the  town  would  be  liable.  Bow- 
man V.  Barnard,  24  Vt.  355. 

58.  Attachments  issued  by  and  returnable 
before  justices. —  Langdon  i\  Raiford,  20  Ala. 
532 ;  Pearce  v.  Renfroe,  68  Ga.  194. 

Levy  of  attachment  issued  from  circuit 
court  without  authority  of  sheriff  void. — 
The  levy  of  an  attachment  issued  out  of  the 
circuit  court  and  delivered  to  a  constable  in- 
stead of  the  sheriff  to  be  executed,  without 
any  authority  therefor  being  given  by  the- 
sheriff,  is  void.  Weingardt  v.  Billings,  51 
N.  J.  L.  354,  20  Atl.  59^ 

Service  by  constable  of  writ  directed  to 
sheriff. —  Under  Iowa  Code,  §  3934.  the  word 
"  sheriff "  is  extended  to  include  eoui^tablos;, 
when  the  proceedings  are  in  a  justice's^  court. 
Freeman  v.  Lind.  \  V2  Towa  39.' 82  N.  W.  SOO. 

59.  Sums  exceeding  fifty  dollars. —  A  con- 
stable has  no  authority  to  levy  or  serve  an 
original  attachment  for  a  sum  exceeding  fifty 
dollars  and  returnable  to  the  circuit  court. 
Brinsliold  r.  Austin.  39  Ala.  227:  Martin  r. 
Dollar,  32  Ala.  422,  in  which  latter  case  it 
was  held  that  the  judgment  by  default  based 
on  such  void  levy  is  absolutely  void. 
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may,  it  lias  been  held,  execute  a  domestic  attachment,  although  it  is  directed  to 
the  constable.^*^ 

c.  Coroners.  In  some  jurisdictions  it  is  expressly  provided  by  statute  that,  in 
actions  where  the  sheriff  is  defendant,  the  service  of  the  attachment  shall  be  made 
by  a  coroner,  and  service  in  such  case  by  the  sheriff's  deputy  is  unauthorized  and 
defective. 

d.  Elisors.  In  case  there  should  be  neither  a  sheriff  nor  a  coroner  in  the 
county,  a  writ  of  attachment  may  b'e  served  by  an  elisor  or  special  officer  appointed 
by  the  court.®^ 

e.  Indifferent  Persons  Specially  Deputed.  In  some  states  it  is  held  that  a 
magistrate  may  appoint  an  indift'erent  person  to  levy  an  attachment.  ^ 

f.  Town  Marshals.  A  town  marshal  is  not  authorized  to  levy  an  attachment 
and  hence  a  levy  by  him  creates  no  lien,  unless  he  is  specially  appointed  for  that 
purpose.^,  . 


Where  damages  sued  for  do  not  exceed  sev- 
enty dollars. —  A  constable  may  serve  a  writ 
where  the  sheriff  or  his  deputy  is  a  party,  if 
the  damages  sued  for  or  recovered  do  not  ex- 
ceed seventy  dollars.  Briggs  v.  Strange,  17 
Mass.  405. 

Where  amount  does  not  exceed  amount  of 
constable's  bond. —  Ala.  Code,  a  2956,  author- 
izes the  levy  of  an  attachment  for  a  sum  ex- 
ceeding final  jurisdiction  of  the  justice  re- 
turnable into  the  circuit  court  by  a  con- 
stable, provided  the  amount  shall  not  exceed 
the  amount  of  the  penalty  of  the  constable's 
bond.  Joseph  v.  Henderson,  95  Ala.  213,  10 
So.  843;  Carter  v.  Ellis,  90  Ala.  138,  7  So. 
531.  But  this  statute  does  not  authorize  a 
special  constable  to  levy  such  an  attach- 
ment.   Carter  v.  Ellis,  90  Ala.  138,  7  So.  531. 

60.  McCormick  v.  Miller,  3  Penr.  &  W. 
(Pa.)  230. 

61.  Ingraham  v.  Olcock,  14  H.  243. 
See  also  Clymer  v.  VVillis,  3  Cal.  363,  58  Am. 
Dec.  414;  Beach  v.  Schmultz,  20  111.  185;  Mc- 
Leod  V.  Harper,  43  Miss.  42.  See,  generally, 
Sheriffs  and  Constables. 

"  The  sheriff  can  execute  a  writ  against  his 
deputy,  but  the  deputy  cannot  execute  one 
against  the  sheriff.  This  distinction  is  obvi- 
ous. The  sheriff  acts  in  his  own  name,  and 
by  virtue  of  his  official  authority.  The  dep- 
uty acts  in  the  name  of  the  sheriff,  and  by 
virtue  of  the  authority  from  him  derived." 
Ford  V.  Dyer,  26  Miss.  243,  244. 

Effect  of  service  and  return  by  coroner  of 
writ  directed  to  sheriff. — Where  a  writ  of  at- 
tachment properly  directed  to  the  sheriff  was 
served  and  returned  by  the  coroner,  who  had 
no  authority  so  to  do,  it  was  held  that  this 
was  not  ground  for  dismissing  the  suit,  al- 
though it  was  matter  which  would  excuse 
defendant  from  answering.  Such  an  indorse- 
ment is  a  mere  nullity  imposing  no  obliga- 
tion on  defendant  to  appear,  and  subjecting 
him  to  no  legal  consequences  as  a  default. 
But  having  been  legally  issued  and  directed 
to  the  proper  officer  the  writ  cannot  be 
avoided  or  made  void  by  matter  subsequent. 
Hughes  V.  Martin,  1  Ark.  386. 

62.  McFarland  v.  Tunnel,  51  Mo.  334. 

Insufficient  showing  to  authorize  appoint- 
ment of  special  officer. —  The  credit  to  be 
given  to  the  return  of  an  attachment  writ 
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served  by  one  appointed  therefor,  as  allowed 
by  statute,  depends  on  the  validity  of  the  ap- 
pointment, evidence  of  which  must  accom- 
pany the  return.  Where  the  clerk  in  his  ap- 
pointment certifies  that  it  had  been  shown 
to  him  by  affidavit  that  there  was  "  no  sheriff", 
deputy  sheriff,  or  coroner  at  the  county  seat 
of  the  county,  nor  in  the  county,  competent 
to  serve  attachment  process  in  the  suit,  but 
that  they  and  each  of  them  are  absent  from 
the  county  seat,  and  that  several  miles  ad- 
ditional travel  would  be  necessary  in  order 
to  secure  the  service  of  the  process  of  at- 
tachment aforesaid  by  the  said  officers,"  it 
was  held  that  the  showing  was  insufficient 
and  the  appointment  was  invalid.  Currens 
V.  Ratcliffe,  9  Iowa  309.  An  appointment  of 
a  special  officer  to  serve  process  in  attach- 
ment, made  by  the  clerk  of  the  district  court, 
upon  an  application  which  did  not  show  that 
the  court  was  not  in  session  in  the  county, 
or  that  the  judge  was  absent  therefrom,  and 
which  failed  to  show  that  the  sheriff  and  his 
deputies  were  interested  in  the  proceeding, 
out  of  the  county,  or  in  any  way  disqualified 
to  act,  but  contained  as  an  only  reason  that 
plaintiffs'  attorney  had  looked  with  diligence 
for  the  sheriff  or  his  deputy,  but  in  vain,  and 
that  it  was  important  that  papers  should  be 
served  at  once,  is  unauthorized,  and  a  levy 
thereunder  invalid.  Dolan  v.  Topping,  51 
Kan.  321,  32  Pac.  1120. 

63.  Carter  v.  Clark,  28  Conn.  512;  Kelly 
v.  Paris,  10  Vt.  261,  33  Am.  Dec.  199.  But 
see  State  v.  Schaffer,  58  N.  J.  L.  344,  33  Atl. 
285,  holding  that  a  justice  of  the  peace  who 
issues  an  attachment  in  the  court  for  the 
trial  of  small  causes  has  no  authority  to 
deputize  a  private  citizen  to  execute  and  re- 
turn the  same. 

Appointment  made  while  writ  is  blank  gives 
no  authority  to  levy. — A  writ  ot  attachment 
was  signed  in  blank,  and  on  the  back  thereof 
was  indorsed  a  written  appointment  of  an 
indifferent  person  to  execute  it.  The  writ 
was  afterward  filled  up  by  the  attaching 
creditor.  It  was  held  that  the  appointment 
being  made  while  the  writ  was  blank  gave 
no  authority  to  levy.  Kelly  Paris,  10  Vt. 
261,  33  Am  Dec.  199. 

64.  Citizens  Sav.  Bank  v.  Miller,  6  Ky.  L. 
Rep.  510. 


ATTACHMENT 


[4  Cye.]  577 


3.  Disqualification  by  Interest.  Where  an  officer  is  interested  in  a  case,  be  is 
clisqualitied  from  levying  an  attachment  therein,^^  and  this  disqnahfication  extends 
to  a  deputy  sheriff,  both  in  cases  where  his  principal  is  interested  and  in  cases 
where  he  is  individually  interested.*^*^ 

C.  Authority  to  Levy.  The  authority  of  the  levying  officer  is  derived  from 
and  dependent  upon  the  execution  and  transmission  to  him  of  the  writ  of  attach- 
ment,^' and  he  must  be  prepared,  if  his  right  is  challenged,  to  produce  his 
authority.  If  he  cannot  do  it  he  is  a  trespasser  and  may  be  resisted  as  such.^ 
It  would  seem,  however,  that  the  officer  need  not  actually  have  the  writ  in  his 
possession  at  the  time  of  levying,  but  that  it  will  be  sufficient  if  he  has  it  within 
his  control .^^ 

D.  Duty  to  Levy —  1.  In  General.  As  in  the  case  of  other  process  when  a 
writ  of  attachment  is  delivered  to  the  proper  officer  he  is  bound  to  execute  it 
without  inquiring  into  the  regularity  of  the  proceeding  whereon  the  writ  is 
grounded.'^^ 

2.  On  Property  Subsequently  Acquired  or  Discovered.  Although  defendant 
may  have  had  no  property  at  one  time,  yet  if  he  has  acquired  property  subse- 
quently and  before  the  return  of  the  writ,  or  if  further  search  develops  property 
belonging  to  him,  it  is  the  duty  of  the  officer  to  attach  the  same.'^^ 

3.  Where  Bond  Given  to  Prevent  Levy.  In  some  states  it  is  expressly  pro- 
vided by  statute  that  the  officer  is  not  bound  to  levy  the  attachment  where 
defendant  gives  a  proper  undertaking,  but  may  instead  take  such  undertaking,'^^ 


65.  Dyson  v.  Baker,  54  Miss.  24;  MeLeod 
v.  Harper,  43  Miss.  42;  Evarts  v.  Georgia, 
■  18  Vt.  15." 

Waiver  of  objection  to  levy  by  interested 
party. —  If  the  levy  of  a  judgment  returnable 
to  a  justice's  court  was  void  because  made 
by  the  son  of  plaintiff,  yet,  where  defendant 
entered  a  plea  to  the  superior  court  and  ap- 
peared therein  at  the  first  term  and  filed  a 
plea  to  the  grounds  of  the  attachment,  he 
thereby  waived  all  right  of  objection  to  the 
legality  of  the  levy  and  could  not  at  a  sub- 
sequent term  either  oy  plea  or  motion  call 
the  same  in  question.  Pickett  v.  Smith,  95 
Ga.  757,  22  S.  E.  669. 

66..  Dyson  v.  Baker,  54  Miss.  24,  where  the 
writ  was  executed  by  one  of  the  plaintiffs 
who  was  appointed  special  deputy  by  the 
sheriff. 

67.  Wales  v.  Clark,  43  Conn.  183;  Kelly  v. 
Breusing,  33  Barb.  (N.  Y.)  123;  Taylor  v. 
Evans,  (Tex.  Civ.  App.  1894)  29  S.  W. 
172. 

Levy  of  an  attachment  advertised  six  days 
before  the  writ  issued  is  illegal.  Wilson  w 
Strieker,  66  Ga.  575. 

68.  Wales  v.  Clark,  43  ^Conn.  183. 

'  Writ  insufficient  to  confer  authority.— 
When  authority  is  to  be  given  to  a  person 
siib  modo  it  is  equally  necessary  that  the 
conditions  of  the  authorization  should  be 
strictly  observed.  Thus  it  seems  that  a  writ 
directed  "to  any  sheriff  or  constable  in  the 
State  or  to  George  Brooks,"  without  the  ad- 
ditional words,  "  an  indifferent  person " 
would  confer  no  authority  upon  the  person 
named  to  make  service  thereof.  Brooks  v. 
Farr,  51  Vt.  396. 

69.  Taylor  i\  Evans,  (Tex.  Civ.  App.  1894) 
29  S.  W.  172  (where  it  was  held  that  the 
fact  that  a  writ  of  attachment  is  in  the  pos- 

[37] 


session  of  a  sheriff's  deputy  twenty  miles 
distant  authorizes  a  levy  thereunder  by  the 
sheriff)  ;  Barney  v.  Rockwell,  60  Vt.  444, 
15  Atl.  163. 

70.  Stevenson  v.  McLean,  5  Humphr. 
(Tenn.)  332,  42  Am.  Dec.  434;  Eioe  v.  Mil- 
ler, 70  Tex.  613,  8  S.  W.  317,  8  Am.  St.  Rep. 
630.    See  also  Roth  v.  Duvall,  1  Ida.  149. 

As  to  right  of  officer  to  refuse  to  levy  with- 
out indemnity  bond  see  Sheriffs  and  Con- 
stables. 

71.  Courtney  v.  Carr,  6  Iowa  238  ;  Dolan  v. 
Wilkerson,  57  Kan.  758,  48  Pac.  23. 

Indorsement  that  defendant  has  no  prop- 
erty will  not  prevent  levy  under  the  writ  nt 
any  time  before  the  return  if  defendant  is 
discovered  to  have  property.,  Courtney  i". 
Carr,  6  Iowa  238. 

72.  Ayres  v.  Burr,  132  Cal.  125,  64  Pac. 
120;  McCutcheon  v.  Weston,  65  Cal.  37,  2 
Pac.  727;  Preston  v.  Hood,  64  Cal.  405,  ?. 
Pac.  487;  Coburn  Pearson,  57  Cal.  306; 
Goodhue  v.  King,  55  Cal.  377  ;  Fitzgibbon  v. 
Calvert,  39  Cal.  261:  Heynemann  r.  Eder,  17 
Cal.  433;  Hoffman  v.  Imes,  13  Mont.  428, 
34  Pac.  728;  Laveaga  v.  Wise,  13  Nev.  296. 

Operation  as  release  of  property  already  at- 
tached.—  In  California  the  giving  of  such  nn 
undertaking  not  only  prevents  the  sh<?riff 
from  making  any  further  levy,  but  also  oper- 
ates to  release  property  alreadv  attached 
by  him.  Preston  v.  Hood,  64  Cal.  405,  1 
Pac.  487. 

Bond  not  superseded  or  destroyed  by  execu- 
tion of  appeal-bond. —  An  undertaking  given 
under  Cal.  Code  Civ.  Proc.  §  540,  to  pre- 
vent the  levy  of  an  attachment,  will  justify 
the  sheriff  in  refusing  to  execute  a  subse- 
quent writ  of  attaehniont  obtained  after  an 
appeal,  filing  of  an  api)eal-bond,  and  reversal 
of  the  judgment  first  procured,  since  the 
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and  in  others  the  practice  of  giving  a  release  bond  to  or  event  an  actual  levy* 
exists  although  not  expressly  authorized  bj  statute.'^^ 

E.  Time  of  Levy  —  l.  In  General.    In  the  absence  of  instructions  for  ai 
immediate  levy"^^  the  officer  has  the  right  to  make  the  same  at  any  time  within 
the  period  prescribed  by  law.*^^    He  must,  however,  act  with  reasonable  diligence 
in  making  the  levy,''^  and  it  must  be  made  before  the  expiration  of  the  time  for 
the  return  of  the  writ,"*^  and  before  judgment  has  been  entered.''^ 

2.  Seizure  Before  Service  of  Summons.  The  seizure  of  property  on  an  attach- 
ment writ  may,  it  has  been  held,  be  made  before  the  service  of  the  summons 


proceedings  on  appeal  in  nowise  affected  the 
validity  of  the  security.  Ayres  v.  Burr,  132 
Cal.  125,  64  Pac.  120. 

Service  of  writ  on  defendant  and  opportu- 
nity to  give  bond  not  required. —  The  provi- 
sion of  Mont.  Code  Civ.  Proc.  §  181,  as  to 
attaching  property  of  defendant  unless  lie 
"  give  good  and  sufficient  security  to  secure 
the  payment  of  said  judgment "  does  not 
require  that  the  writ  be  served  on  defendant 
and  an  opportunity  be  given  him  to  give  a 
bond  or  make  a  deposit  of  money  prior  to 
the  levy  on  his  property.  It  is  not  the  in- 
tention of  the  statute  that  the  officer  shall, 
with  this  extraordinary  writ  in  his  hand, 
await  the  action  of  defendant  in  giving  se- 
curity. Hoffman  v.  Imes,  13  Mont.  428,  34 
Pac.  728. 

■  73.  Cook  V.  Boyd,  16  B.  Mon.  (Ky.)  556; 
O.  Sheldon  Co.  v.  Cooke,  177  Mass.  441,  59 
N.  E.  77;  Hartwell  f.  Smith,  15  Ohio  St.  200. 
See  also  Coleman  t;.  Bean,  1  Abb.  Dec.  (N.  Y.) 
394,  3  Keyes  (N.  Y.)  94,  32  How.  Pr.  (N.  Y.) 
370  [affirming  14  Abb.  Pr.  (N.  Y.)  38].  But 
see  Cole  v.  Parker,  7  Iowa  167,  71  Am.  Dec. 
439,  holding  that  the  sheriff  has  no  author- 
ity to  take  a  bond  *  om  defendant  conditioned 
to  save  the  former  harmless  for  his  failure 
to  levy  the  attachment  and  to  pay  the  judg- 
ment which  might  be  recovered.  Such  bond 
being  given  to  indemnify  the  sheriff  against 
the  breach  of  his  official  duty  is  invalid. 

74.  Direction  for  immediate  service. — When 
a  plaintiff  in  attachment  is  desirous  of  hav- 
ing it  served  immediately  he  has  the  right 
so  to  direct  the  officer  when  he  delivers  to 
him  the  process ;  and  the  officer  receiving  such 
instructions  is  bound  to  follow  them,  and 
on  failure  is  answerable  f  jr  the  consequences. 
Tucker  v.  Bradley,  15  Conn.  46. 

75.  Tucker  v.  Bradley,  15  Conn.  46.  Com- 
pare Mahon  v.  Kennedy,  87  Wis.  50,  57  N.  W. 
1108,  to  the  effect  that  it  is  the  officer's  duty 
to  levy  an  attachment  as  soon  as  possible 
after  its  receipt. 

Levy  in  night-time. — An  attachment  is  not 
invalid  because  levied  in  the  night-time.  So- 
linsky  v.  Lincoln  Sav.  Bank,  85  Tenn.  368, 
4  S.  W.  836. 

Levy  on  Sunday  see  Sunday. 

76.  Wheaton  v.  Neville,  19  Cal.  42;  Whit- 
ney V.  Butterfield,  13  Cal.  335,  73  Am.  Dec. 
584;  Tucker  v.  Bradley,  15  Co^n.  46;  Dewitt 
V.  Oppenheimer,  51  Tex.  103. 

Reasonable  diligence  depends  upon  the  par- 
ticular facts;  whether,  for  instance,  the  writ 
is  for  fraud  or  because  defendant  is  about  to 
leave  the  state  or  remove  his  property  and 
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the  like.  Whitney  v.  Butterfield,  13  Cal.  335,, 
73  Am.  Dec.  584. 

He  is  bound  to  act  with  great  diligence  if 
he  has  knowledge  or  reasonable  ground  ta 
believe  that  danger  will  result  to  plaintiff 
by  delaying  the  service.  Tucker  v.  Bradley, 
15  Conn.  46. 

77.  Wheaton  v.  Neville,  19  Cal.  42 ;  Osborn 
I?.  Cloud,  23  Iowa  104,  92  Am.  Dec.  413; 
Peters  v.  Conway,  4  Bush  (Ky.)  565;  Nance 
V.  Barber,  7  Tex.  Civ.  App.  Ill,  26  S.  W.  151. 

Levy  at  least  six  days  before  the  return- 
day. —  How.  Anno.  Stat.  Mich.  §  6840,  pro- 
vides that  an  attachment  shall  be  executed 
at  least  six  days  before  the  return-day.  Mat- 
thews V.  Forslund,  113  Mich.  416,  7i  N.  W. 
854;  Tunningly  v.  Butcher,  106  Mich.  35,  63 
N.  W.  994;  Hubbell  v.  Rhinesmith,  85  Mich. 
30,  48  N.  W.  178;  Langtry  v.  Wayne  Cir. 
Judges,  68  Mich.  451,  36  N.  W.  211,  13  Am. 
St.  Rep.  352 ;  Kidd  V.  Dougherty,  59  Mich. 
240,  26  N.  W.  510. 

Levy  on  return-day. — A  writ  of  attachment 
may  be  served  on  the  return-day.  Tobar  v.. 
Losano,  6  Tex.  Civ.  App.  698,  25  S.  W.  973. 

78.  Lynch  v.  Crary,  52  N.  Y.  181  [revers- 
ing 34  N.  Y.  Super.  Ct.  461]  ;  Schieb  v.  Bald- 
win, 13  Abb.  Pr.  (N.  Y.)  469,  22  How.  Pr. 
(N.  Y.)  278. 

Insufficient  showing  of  levy  against  corpo- 
ration before  dissolution. —  Where  the  papers 
relied  on  to  show  that  an  attachment  of  the- 
property  of  a  domestic  corporation  in  an- 
other state  was  levied  before  entry  of  judg- 
ment dissolving  the  corporation,  consisted  of 
affidavits  stating  that  a  levy  was  made,  but 
not  showing  the  facts  in  regard  to  the  levy, 
two  contradictory  returns  by  the  sheriff,  one- 
being  equivocal  in  its  language  and  evidently 
false  in  respect  to  its  date,  and  a  certificate 
of  the  sheriff  that  the  levy  was  made,  which 
is  also  on  its  face  false  as  to  its  date,  the 
court  properly  refused  to  find  that  the  levy 
was  made  before  the  judgment  of  dissolution. 
People  V.  Mutual  Ben.  L.  Assoc.,  86  Hun 
(N.  Y.)  219,  33  N.  Y.  SuppL  191,  67  N.  Y. 
St.  24. 

79.  Winningham  v.  Trueblood,  149  Mo. 
572,  51  S.  W.  399;  Burkhardt  v.  Sanford,  7 
How.  Pr.  (N.  Y.)  329  (under  N.  Y.  Code  Civ. 
Proc.  §§  416,635);  Maguire  i'.  Bolen,  94  Wis. 
48,  68  N.  W.  408;  Cox  v.  North  Wisconsin 
Lumber  Co.,  82  Wis.  141,  51  N.  W.  1130; 
Evans  v.  Virgin,  69  Wis.  153,  33  N.  W.  569; 
Cummings  v.  Tabor,  61  Wis.  185,  21  N.  W. 
72;  Bell  V.  Olmsted,  18  Wis.  69.  See  also 
supra,  VIII,  B,  1,  b,  (iii),  (b). 

One  reason  for  thus  holding  is  that  in  many 
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the  same  being  so  far  in  the  nature  of  a  proceeding  in  rem  as  to  be  a  basis  of  a 
subsequent  service  by  pubKcation  upon  a  non-resident.^  It  has  been  held,  how- 
ever, that  if  defendant  is  a  non-resident,  and  has  not  been  served  with  a  summons 
at  the  time  of  a  levy  upon  the  property,  the  court  at  that  time  has  no  jurisdiction, 
either  of  the  subject-matter  or  of  the  person  of  defendant,  the  writ  of  attachment 
has  no  validity,  and  the  levy  under  it  is  wholly  void  and  unauthorized.^^ 

3.  When  Property  Pursued  Into  Another  County.  Where  by  statute  the  offi- 
cer is  authorized  to  pursue  and  attach  property  in  an  adjoining  county  within  a 
certain  time  after  its  removal  the  levy  must  be  made  within  the  specified  time 
therefor.^^ 

F.  Order  of  Levy.  It  is  the  duty  of  the  officer  levying  attachments  to  levy 
them  in  the  order  in  which  he  receives  them,^^ 

G.  Rights  and  Powers  of  Levying"  Officer — l.  To  Seize  and  Hold  Property 
—  a.  In  General.  An  officer  having  an  attachment  in  his  hands  has  the  right  to 
seize  the  goods  of  the  debtor  and  hold  them  until  an  inventory  and  appraisal 
can  be  made  according  to  law  ;  but  beyond  this  he  has  no  power  to  do  any  other 
act  in  relation  to  the  goods  seized  than  simply  to  keep  them  safely,  subject  to  the 
direction  of  the  officer  granting  the  process.^^ 

b.  To  What  Property  Confined  —  (i)  In  General  —  (a)  Property  of  Defend- 
ant. A  writ  of  attachment  is  no  authority  to  the  levying  officer  to  seize  or 
detain  goods  other  than  the  goods  of  defendant.^^    Hence  the  officer  is  not 


cases  the  attachment  is  issued  against  a  non- 
resident, and  it  is  evident  that  if  the  attach- 
ment must  wait  until  service  bj  publication 
could  be  completed  the  remedy  would  be 
fruitless.  Bell  v.  Olmsted,  18  Wis.  69.  See 
also  Eaynolds  v.  Ray,  12  Colo.  108,  20  Pac.  4. 

80.  Maguire  v.  Bolen,  94  Wis.  48,  68  N.  W. 
408. 

81.  Zerega  v.  Benoist,  7  Rob.  (N.  Y.)  199; 
Woodward  v.  Stearns,  10  Abb.  Pr.  N.  S. 
(N.  Y.)  395  [folloiDing  Gould  v.  Bryan,  3 
Bosw.  (N.  Y.)  626]. 

Warrant  valid  upon  service  of  summons. — 
Where  an  attachment  is  served  before  de- 
fendant was  served  with  summons,  upon  the 
service  of  the  summons  the  warrant  becomes 
valid  and  operative,  and  it  cannot  be  set 
aside  on  the  ground  of  want  of  jurisdiction, 
but  only  the  levy  under  it  and  the  proceed- 
ings under  such  levy.  Zerega  v.  Benoist,  7 
Rob.  (N.  Y.)  199. 

82.  Thus  where  the  statute  provides  that 
"  if,  after  a  writ  of  attachment  has  been 
placed  in  the  hands  of  the  sheriff,  any  prop- 
erty of  the  defendant  is  removed  from  the 
county,  the  sheriff  may  pursue  and  attach 
the  same  in  an  adjoining  county  within 
twenty-four  hours  after  the  removal,"  the 
legality  of  the  levy  depends  upon  whether 

-it  was  made  within  twenty-four  hours  after 
the  property  was  removed  from  the  county, 
and  not  whether  it  was  made  within  twenty- 
four  hours  after  the  departure  of  attach- 
ment defendant  from  the  county.  Budd  v. 
Durall,  36  Iowa  315. 

83.  Arkansas. —  Claflin  v.  Furstenheim,  49 
Ark.  302,  5  S.  W.  291. 

Georgia. —  Deveney  v.  Burton,  110  Ga.  56, 
35  S.  L.  268. 

/otya.— Richards  v.  Schreiber,  etc.,  Co;,  98 
Iowa  422,  67  N.  W.  569. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Schwarzs- 


child,  etc.,  Co.,  58  Kan.  90,  48  Pac.  591,  62 
Am.  St.  Rep,  604;  Larabee  v.  Parks,  43  Kan. 
436,  23  Pac.  598. 

Kentucky. —  Sewell  v.  Savage,  1  B.  Mon. 
(Ky.)  260. 

Wisconsin. — ^Mahon  P.  Kennedy,  87  Wis.  50, 
57  N.  W.  1108. 

Writ  given  on  Saturday  to  be  served  before 
one  issued  on  Sunday. —  Under  Iowa  Code 
(1873),  §  2965,  providing  that  where  there 
are  several  attachments  against  the  same  de- 
fendant they  shall  be  executed  in  the  order 
in  which  they  were  received  by  the  sheriff, 
a  writ  given  him  on  Saturday,  but  which 
could  not  be  served  on  that  day,  should,  on 
the  petition  being  amended  authorizing  serv- 
ice on  Sunday,  be  served  before  a  wit  is- 
sued on  Sunday,  under  a  petition  authoriz- 
ing service  on  that  day  and  placed  in  his 
hands  on  Sunday  before  the  amendment. 
Richards  v.  Schreiber,  etc.,  Co.,  98  Iowa  422, 
67  N.  W.  569. 

84.  Bonnel  I7.  Dunn,  29  N.  J.  L.  435. 

As  to  inventory  and  appraisal  of  the  at- 
tached property  see  infra,  X,  J. 

85.  Hergman  v.  Dettlebach,  11  How.  Pr. 
(N.  Y.)  46. 

Unnecessary  removal  a  trespass. —  When 
boxes  at  a  depot  for  transportation  ontain 
attachable  articles,  the  officer  is  not  author- 
ized to  remove  said  boxes  from  the  depot 
unnecessarily  for  the  purpose  of  attachment, 
and  if,  showing  no  necessity  therefor,  he  does 
so,  he  is  guilty  of  trespass.  Peeler  r.  Steb- 
bins,  26  Vt.  644.  wIumc  llie  boxes  in  question 
also  contained  exempt  propertv. 

86.  Arkansas.— Oxerhy  r.  McGee,  15  Ark. 
459,  (13  Am.  Dec.  49. 

(icorgid. — Bodega  r.  Perkerson,  60  Ga.  516; 
Wilson  r.  Paulsen,  57  Ga.  596. 

Mississippi. —  Ford  v.  Dyer.  26  INIiss.  243. 
Missouri. —  State  v.  Koontz,  83  Mo.  323. 

[X.  G.  1,  b.  (I),  ^A)] 
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bound  to  levy  upon  property  unless  he  has  probable  and  reasonable  cause  to 
believe  that  the  same  belongs  to  defendant,^'^  and  may,  where  he  has  any  reason 
to  doubt  that  the  goods  belong  to  the  debtor,  insist  that  the  creditor  point  out 
property  belonging  to  the  debtor  and  indemnify  him  against  liability.^^  The  offi- 
cer is  not  required  to  levy  first  on  personal  property. 

(b)  Commingled  Goods.  Where  the  goods  of  defendant  and  those  of  a 
stranger  are  commingled  it  is  the  duty  of  the  officer,  if  possible,  to  distinguish 
them  before  attaching,"^  and  not  to  attach  the  whole  of  them  without  making  the 
inquiry .^^  If,  however,  the  officer  after  making  reasonable  inquiry  is  unable  to 
distinguish  the  goods,  he  may  retain  the  whole  until  the  owner  identities  and 
points  out  the  articles  belonging  to  him.^^ 

(c)  Goods  in  Possession  of  Third  Person.  '  Possession  of  personal  property 
being  presumptive  evidence  of  title,  the  law  makes  no  presumption  in  the  officer's 
favor  where  he  makes  a  levy  upon  property  in  the  actual  possession  of  a  stranger 
to  the  suit  under  a  writ  running  solely  against  defendant  therein.^^  He  is  bound 
to  take  notice  of  the  fact  that  the  property  is  not  in  possession  of  the  debtor,  and 
to  inquire  of  those  in  whose  possession  he  finds  the  property  for  whom  they  hold 
it,^^  and  both  he  and  the  creditor  are  affected  by  any  knowledge  that  would  be 
gained  by  such  inquiry .^^ 

(ii)  Whebe  Officer  Received  Specific  Pirections  —  (a)  From  Creditor. 
An  officer  receiving  specific  directions  as  to  the  attachment  of  property  is  bound 
to  follow  such  directions  if  he  can  lawfully  do  so.^®    While  special  direction  may 


Pennsylvania. —  Rothermel  v.  Marr,  98  Pa. 
St.  285. 

See  5  Cent.  Dig.  tit.  "Attachment, '  §  458. 

Joint  or  separate  estate. — Where  by  stat- 
ute a  creditor  of  joint  debtors  is  allowed  to 
issue  a  writ  of  attachment  against  either 
the  joint  or  separate  estate,  under  a  writ 
issued  against  the  joint  estate  only,  the  sepa- 
rate estate  cannot  be  attached.  Feidler  v. 
Blow,  1  Ohio  Dec.  (Reprint)  245,  5  West. 
L.  J.  405 ;  Winchester  v.  Pierson,  1  Ohio  Dec. 
(Reprint)  169,  3  West.  L.  J.  131. 

87.  Wadsworth  v.  Walliker,  51  Iowa  605, 
2  N.  W.  420;  Bradford  i;.  McLellan,  23  Me. 
302;  Dewitt  v.  Oppenheimer,  51  Tex.  103; 
Hill  V.  Pratt,  29  Vt.  119. 

He  must  determine  at  his  peril  Avhat  prop- 
erty is  that  of  defendant  (State  v.  Koontz 
83  Mo.  323),  and  he  may  be  guilty  of  tres- 
pass for  taking  the  goods  of  a  stranger 
(Overby  v.  McG' e,  15  Ark.  459,  63  Am.  Dec. 
49;  Weber  v.  Henry,  16  Mich.  399). 

Effect  of  directions  to  seize  goods  claimed 
by  third  person. — Where  the  sheriff  is  justi- 
fied by  the  writ  in  seizing  only  the  goods 
of  defendant,  if  the  latter  directs  the  seizure 
of  goods  claimed  by  some  other  person,  the 
proper  course  in  Pennsylvania  is  for  the 
sheriff  either  to  demand  a  bond  of  indemnity 
or  to  have  an  order  made  upon  plaintiff  and 
the  claimant  of  the  goods  for  an  interpleader 
as  provided  by  the  act  of  Jan.  30,  1871.  Roth- 
ermel V.  Marr,  98  Pa.  St.  285. 

Release  by  officer  of  tortious  levy. —  An  of- 
ficer's release  of  a  levy  discharges  it;  and 
where  such  levy  was  tortious  and  gave  no 
right  to  th  officer  making  it,  such  release 
would  be  entirely  proper  and  no  more  than 
a  matter  of  honest  duty.  A  levy  on  the 
property  of  a  stranger  to  the  suit  is  a  tres- 
pass which  confers  no  right  upon  the  officer. 
Weber  v.  Henry,  16  Mich.  399. 

[X,  G,  1,  b,  (l),  (a)] 


88.  Bond  v.  Ward,  7  Mass.  123,  5  Am.  Dec. 
28.  See,  generally.  Sheriffs  and  Con- 
stables. 

89.  Samuels  v.  Revier,  92  Fed.  199^  63  U. 
S.  App.  752,  34  C.  C.  A.  294,  construing 
Texas  statute. 

90.  Susskind  v.  Hall,  (Cal.  1896)  44  Pac. 
328;  Carlton  v.  Davis,  8  Allen  (Mass.)  94; 
Moore  v.  Bowman,  47  N.  H.  494;  Wilson  v. 
Lane,  33  N.  H.  466.  See  also  su^ra,  IX,  A, 
2,  b. 

91.  Carlton  v.  Davis,  8  Allen  (Mass.) 
94. 

92.  Robinson  v.  Holt,  39  N.  H.  557,  75  Am. 
Dec.  233;  Wilson  v.  Lane,  33  N.  H  466. 

93.  State  v.  Hope,  88  Mo.  430. 

Officer  not  bound  to  attach  such  goods  un- 
less specially  requested. —  An  officer  is  not 
bound  to  attach  goods  not  in  the  possession 
of  the  debtor  unless  specially  requested  by 
the  creditor  or  his  attorney.  Weld  f.  Chad- 
bourne,  37  Me.  221. 

94.  Ross  V.  Draper,  55  Vt.  404,  45  Am. 
Rep.  624;  Whitcomb  v.  Woodworth,  54  Vt. 
544;  Flanagan  v.  Wood,  33  Vt  332. 

95.  Ross  17.  Draper,  55  Vt.  404,  45  Am. 
Rep.  624. 

Cannot  take  goods  from  possession  of  one 
claiming  property. —  In  serving  attachments, 
either  foreign  or  domestic,  a  sheriff  has  no 
authority  to  take  goods  out  of  the  possession 
of  a  third  person  who  claims  property  in 
them.    Moore  v.  Byne,  1  Rich.  (S.  C.)  94. 

96.  Weld  V.  Chadbourne,  37  Me.  221;  Mar- 
shall V.  Hosmer,  4  Mass.  60;  Pierce  v.  Jack- 
son, 65  N.  H.  121,  18  Atl.  319;  Smith  v. 
Judkins,  60  N.  H.  127;  Lovell  v.  Sabin,  15 
N.  H.  29. 

Louisiana  —  Property  specified  in  petition. 

—  In  Louisiana  where  plaintiff's  petition  con- 
cludes with  a  prayer  for  the  attachment  of 
specific  property  in  the  hands  of  a  third  per- 
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justify  the  officer  for  not  going  beyond  it,^^  it  has  been  held  that  such  direction 
does  not  deprive  him  of  the  legal  authority  to  obey  the  general  command  to 
attach  sufficient  to  secure  the  demand,  if  he  has  opportunity  so  to  do  and  chooses 
to  avail  himself  thereof.^^ 

(b)  From  Debtor.  In  some  jurisdictions  the  debtor  may  point  out  property 
to  be  seized  under  attachment,  but  this  right  is  personal  to  him,  and  no  complaint 
in  that  particular  can  be  made  by  plaintiS.^^ 

2.  To  Break  or  Enter  Buildings.  As  a  rule  an  officer  may  not  break  the 
outer  door  of  a  dwelling-house  for  the  purpose  of  levying  an  attachment ;  ^  but, 
if  the  entry  is  made  without  force,  peaceably  and  permissibly,  he  may  proceed  to 
levy  upon  goods  within  the  house.^  Where,  however,  goods  are  within  a  store, 
warehouse,  or  any  building  other  than  a  dwelling-house,  it  would  seem  that  the 
officer  may,  if  necessary,  make  a  forcible  entrance  in  order  to  levy  the  writ  after 
admission  has  been  demanded  and  refused.^ 

3.  To  Open  Receptacles.  As  an  incident  of  the  officer's  power  and  duty  to 
take  actual  possession  of  tangible  property,  it  has  been  held  that  he  has  the  right 
to  open  boxes,  safes,  etc.,  containing  property  of  defendant  for  the  purpose  of 
attaching  such  property/ 


son  the  sheriff  cannot  attach  anything  else. 
Aster  V.  Winter,  8  Mart.  (La.)  171. 

Instructions  to  attach  personalty  instead  of 
realty  must  be  obeyed  by  the  officer.  Moul- 
ton  V.  Chadborne,  31  Me.  152. 

Instructions  held  to  give  no  discretion. — 
Instructions  to  an  officer  to  attach  personal 
property  at  a  certain  place  and  "  to  do  the 
best  he  could "  give  him  no  discretion  be- 
yond that  of  acting  to  the  best  advantage  in 
his  opinion.    Lovell  v.  Sabin,  15       H  29, 

97.  Turner  v.  Austin,  16  Mass.  181;  God- 
dard  v.  Austin,  15  Mass.  133. 

98.  Welton  v.  Scott,  4  Conn.  527;  Turner 
V.  Austin,  16  Mass.  181.  See  also  Marshall 
v.  Hosmer,  4  Mass.  60. 

99.  Hoy  V.  Eaton,  26  La.  Ann.  169. 

Need  not  require  agent  of  non-resident  de- 
fendant to  point  out  property. —  Under  the 
Texas  procedure,  it  is  not  necessary  for  the 
sheriff  to  require  the  agent  of  a  non-resi- 
dent to  point  out  property  to  bo  levied  upon 
Samuels  v.  Revier,  92  Fed.  199,  63  U.  S. 
App.  752,  34  C.  C.  A.  294. 

1.  Swain  v.  Mizner.  8  Gray  (Mass.)  182, 
69  Am.  Dec.  244;  Ilslej  v.  Nichols,  12  Pick. 
(Mass.)  270,  22  Am.  Dec.  425;  Bailey  v. 
Wright,  39  Mich.  96;  Closson  v.  Morrison,  47 
N.  H.  482,  93  Am.  Dec.  459. 

Breaking  and  entering  door  in  -building 
leased  by  several  tenants. —  Where  a  building 
is  leased  in  distinct  portions  to  several  ten- 
ants, who  have  exclusive  occupation  and 
control  of  their  respective  tenements,  and 
use  in  common  the  entry  and  stairway,  an 
officer  who  has  entered  through  the  outer 
door  of  the  house  into  the  entry  has  no  right 
to  break  open  the  door  of  one  of  the  rooms 
of  a  tenant  who  occupies  all  the  rooms  on 
both  sides  of  the  entry  on  the  third  floor  of 
the  house,  in  order  to  attach  the  property  of 
a  third  person  therein.  Swain  v.  Mizner,  8 
Gray  (Mass.)  182,  69  Am.  Dec.  244. 

S.  Hitchcock  v.  Holmes,  43  Conn.  528, 
where  an  officer  having  a  writ  of  attachment 
called  at  the  house  of  defendant  in  the  writ, 


and  inquired  first  for  defendant,  and  then  for 
his  wife,  both  of  whom  were  absent.  The  serv- 
ant told  him  that  the  wife's  mother  was 
within  and  asked  him  if  he  would  like  to 
see  her.  He  replied  he  would,  and  so  entered 
and  attached  the  property.  It  was  held  that 
the  entry  was  lawful. 

3.  Rountree  v.  Glatt,  13  Ky.  L.  Rep.  462; 
Rockwood  i;.  Varnum,  17  Pick.  (Mass.)  289; 
Piatt  V.  Brown,  16  Pick.  (Mass.)  553 ;  Fullam 
V.  Stearns,  30  Vt.  443;  Burton  v.  Wilkinson, 
18  Vt.  186,  46  Am.  Dec.  145;  Fullerton  v. 
Mack,  2  Aik.  (Vt.)  415. 

May  break  and  enter  by  night  as  well  as  by 
day. —  An  officer  levying  an  attachment  has 
the  same  right  after  demand  for  admittance 
to  break  an  outer  door  in  the  night  as  in  the 
day.  Burton  v.  Wilkinson,  18  Vt.  186,  46 
Am.  Dec.  145. 

The  officer  need  not  seek  elsewhere  for  the 
chattels  before  breaking  and  entering  such 
shop  or  building.  Clark  v.  Wilson,  14  R.  I. 
11. 

May  not  take  exclusive  possession  or  eject 
owner. —  Although  an  officer  having  a  writ  of 
attachment  may  forcibly  enter  the  store  of  a 
third  person  where  the  debtor's  goods  are, 
for  the  purpose  of  executing  his  process  and 
may  remain  long  enough  to  seize,  secure,  and 
inventory  the  goods,  he  cannot  take  exclusive 
possession  of  the  store  of  such  person  or 
eject  him  therefrom  where  such  expulsion 
is  not  reasonably  necessary  in  order  to 
make  a  proper  attachment.  Perry  r.  Carr.  42 
Vt.  50;  Fullerton  r.  Mack,  2  Aik.  (Vt.)  415. 
Compare  INIessnor  r.  Lewis,  20  Tex.  221. 

4.  U.  S.  r.  Graff,  4  Hun  (N.  Y.)  634.  07 
Barb.  (N.  Y.)  304:  Peeler  v.  Stebbins,  26  Vt. 
644. 

May  not  open  packages  for  inspection  and 
appraisal. —  In  Caskill  r.  Class.  1  B.  ^Vlon. 
(Ky.)  252.  it  was  held  that  the  sheriff  levy- 
ing an  attachment  under  the  attachment  law 
of  Pennsylvania  had  no  authority  to  open 
packages  of  goods  for  inspection  and  ap- 
praisal. 

[X,  G,  3] 
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4.  To  Pursue  Property.  In  some  jurisdictions  it  is  expressly  provided  that 
an  officer  to  whom  a  writ  of  attachment  is  directed  may,  if  a  defendant  is  in  the 
act  of  removing  any  personal  property,  pursue  and  take  the  same  in  any  county 
in  the  state  and  return  it  to  the  county  from  which  the  writ  issued.  Under  this 
provision,  however,  defendant  must  be  in  the  act  of  removing  the  property.^ 

H.  Manner  of  Levy — l.  In  General— a.  General  Rules  —  {i)  Following 
Statutory  Requirements.  In  some  jurisdictions  it  has  been  held  that  an 
attachment  may  be  levied  on  the  visible,  tangible  effects  of  a  defendant  in  his 
actual  or  constructive  possession,  as  an  execution  is  levied,^  and  with  like  effect ; 
but  the  proceeding  by  attachment  being  in  derogation  of  the  common  law,  the 
officer  must  comply  with  the  statutes  in  making  the  levy,^  although  it  has  been 
held  that  substantial  compliance  is  sufficient.^  Where  the  levy  is  asserted  not 
against  the  rights  of  defendant  in  the  writ  but  against  third  parties,  greater 
strictness  is  required  than  if  the  rights  of  defendant  were  alone  concerned,^^  and 
a  levy  insufficient  against  other  persons  may  be  sufficient  to  vest  the  officer  with  a 
special  property  as  against  a  mere  trespasser. 

(ii)  Necessity  of  Openness  and  Notoriety.  To  affect  third  persons  the 
levy  should  be  open  and  notorious,^^  and  to  this  end  it  has  sometimes  been 
required  that  the  officer  should  go  to  the  place  where  defendant's  property  was  to 
be  found,  and  there,  in  the  presence  of  one  or  more  credible  witnesses,  declare 
that  lie  attached  such  property  at  the  suit  of  plaintiff'.-^^ 


5.  House  V.  Hamilton,  43  111.  185. 

6.  Gates  v.  Pennsylvania  Land,  etc.,  Co.,  9 
Ohio  Cir.  Ct.  378,  6  Ohio  Cir.  Dec.  163;  Dor- 
rier  v.  Masters,  83  Va.  459,  2  S.  E.  927. 

See,  generally,  Executions. 

7.  Drs.  K.  &  K.  U.  S.  Medical,  etc..  Assoc. 
V.  Post,  etc..  Job  Printing  Co.,  58  Mich.  487, 
25  N.  W.  477;  Shorten  v.  Drake,  38  Ohio  St. 
76;  Parker  v.  Freeman,  2  Tenn.  Ch.  612; 
Starr  v.  Taylor,  3  McLean  (U.  S.)  542,  22 
Fed.  Cas.  No.  13,319  (construing  New  York 
statute ) . 

8.  Arkansas. — Richmond  v.  Duncan,  4  Ark. 
197. 

California. —  Rudolph  v.  Saunders,  111  Cal. 
233,  43  Pac.  619. 

Colorado. —  Graham  v.  Reno,  5  Colo.  App, 
330,  38  Pac.  835. 

/da/io.— Falk-Bloch  Mercantile  Co.  v.  Bran- 
stetter,  (Ida.  1896)  43  Pac.  571. 

Indiana. — Marnine  v.  Murphy,  8  Ind.  272; 
Leach  v.  Swann,  8  Blackf.  (Ind.)  68. 

Kansas.—  Lyeth  v:  Griffis,  44  Kan.  159,  24 
Pac.  59. 

Louisiana. —  Lehman  v.  Broussard,  45  La. 
Ann.  346,  12  So.  504. 

Michigan. —  Fairbanks  v.  Bennett,  52  Mich. 
61,  17  N.  W.  696. 

Nebraska. —  Ames  v.  Parrott,  61  Nebr.  847, 
86  N.  W.  503. 

Oregon. —  Schneider  v.  Sears,  13  Oreg.  69, 
§  Pac.  841. 

Pennsylvania. —  Vandergrift's  Appeal,  83 
Pa.  St.  126;  Hayes  v.  Gillespie,  35  Pa.  St. 
155;  Welter  v.  Stull,  5  Kulp  (Pa.)  224; 
Hunter  v.  Clarke,  16  Wkly.  Notes  Cas.  (Pa.) 
558. 

Texas. —  Pittman  v.  Rotan  Grocery  Co.,  15 
Tex.  Civ.  App.  676,  39  S.  W.  11D8. 

United  States.—  J Simes  v.  Jenkins,  Hempst. 
(U.  S.)  189,  13  Fed.  Cas.  No.  7,181a,  constru- 
ing Arkansas  statute. 

Custom  no  excuse  for  not  following  statute. 
—  A  failure  to  levy  an  attachment  in  the 
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manner  required  by  the  statute  will  not  be 
excused  on  the  ground  of  a  long-continued 
practice  in  the  sheriff's  office  to  the  contrary. 
Hunter  v.  Clarke,  16  Wkly.  Notes  Cas.  (Pa.) 
558. 

Defective  levy  not  cured  by  entry  of  judg- 
ment.— ^While  the  entry  of  judgment  will  cure 
some  defects  in  the  issue  of  the  writ  of  at- 
tachment such  entry  will  not  cure  defects 
in  the  levy  of  the  writ,  and  make  what  was 
no  lien  a  valid  one.  No  lien  is  created  un- 
less the  service  of  the  writ  is  made  in  sub- 
stantial compliance  with  the  statute.  Falk- 
Bloeh  Mercantile  Co.  v.  Branstetter,  (Ida. 
1896)  43  Pac.  571. 

Defective  service  not  cured  by  new  writ. — 
After  trespass  has  been  brought  for  the  seiz- 
ure of  goods  under  an  attachment  which  was 
not  properly  served,  the  defect  in  service  can- 
not, by  taking  out  a  new  attachment,  be 
cured  for  the  purpose  of  the  action  in  tres- 
pass. Fairbanks  v.  Bennett,  52  Mich.  61,  17 
N.  W.  696. 

9.  Williams  v.  Olden,  (Ida.  1900)  61  Pac. 
517;  Hailey  First  Nat.  Bank  .f.  Sonnelitner, 
(Ida.  1898)  51  Pac.  993;  Falk-Bloch  Mer- 
cantile Co.  V.  Branstetter,  (Ida.  1896)  43 
Pac.  571;  Throop  v.  Maiden,  52  Kan.  258,  34 
Pac.  801;  Saunders  v.  Columbus,  etc.,  Ins. 
Co.,  43  Miss.  583;  Bryant  v.  Duffy,  128  Mo. 
18,  30  S.  W.  317.  And  see  Deutschman  v. 
Byrne,  64  Ark.  Ill,  40  S.  W.  780. 

10.  Russell  V.  Major,  29  Mo.  App.  167. 
See  also  Rogers  v.  Gilmore,  51  Cal.  309.  , 

11.  Miller  v.  Fay,  40  Wis.  633. 

12.  Poling  V.  Flanagan,  41  W.  Va.  191,  23 
S.  E.  685.  See  also  Root  v.  Columbus,  etc., 
R.  Co.,  45  Ohio  St.  222,  12  N.  E.  812,  hold- 
ing that  a  mere  showing  that  the  intention 
of  the  parties  was  to  keep  the  levy  secret 
would  of  itself  avoid  the  attachment. 

13.  Arkansas. —  Gibson  v.  Wilson,  5  Ark. 
422,  in  the  presence  of  a  citizen  of  the  county. 
And  see  Harrison  v.  Tiader,  29  Ark.  85. 
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(ill)  Necessity  of  Written  Notice  to  Defendant  and  Pabty  in  Pos- 
session. "When  so  required  by  statute  the  officer  making  the  levy  must  give 
written  notice  thereof  to  defendant,  to  the  party  in  possession  of  the  property,  or 
other  designated  person." 

b.  On  Personalty  —  (i)  In  General  —  (a)  Bule  Stated.  While  the  cases  on 
the  questions  of  what  will  constitute  a  valid  levy  on  personalty  are  not  entirely 
harmonious,^^  it  may  be  stated  as  a  general  test  of  the  sufficiency  of  the  levy  that 
the  officer  must  do  such  acts  as  would  subject  him  to  an  action  of  trespass  but  for 
the  protection  of  the  writ/^  or,  as  stated  in  some  decisions,  the  officer  must  assume 


Dakota. —  Campbell  v.  Case,  1  Dak.  17,  46 
N.  W.  504,  where  it  appears  that  the  presence 
of  two  witnesses  was  necessary  prior  to  Dak. 
Laws  (1867-68),  pp.  54,  55,  §§  185,  188. 

Indiana. —  Marnine  v.  Murphy,  8  Ind.  272, 
in  the  presence  of  a  disinterested  and  credible 
freeholder. 

Missouri. —  Bryant  v.  Duffy,  128  Mo.  18, 
30  S.  W.  317;  Cabeen  v.  Douglass,  1  Mo.  336, 
in  the  presence  of  one  or  more  credible  men 
of  the  neighborhood. 

Nebraska. —  Ames  v.  Parrott,  61  Nebr.  847, 
86  N.  W.  503,  in  presence  of  two  residents 
of  the  county. 

Neio  Jersey. — Thompson  v.  Eastburn,  16 
N.  J.  L.  100,  in  the  presence  of  a  credible 
person.  . 

Ohio. —  Root  V.  Columbus,  etc.,  R.  Co.,  45 
Ohio  St.  222,  12  N.  E.  812  (in  the  presence 
of  two  freeholders  of  the  county)  ;  Davidson 
p.  Kuhn,  1  Disn.  (Ohio)  405,  12  Ohio  Dec. 
(Reprint)  699  (two  credible  persons). 

Pennsylvania. —  Vandergrift's  Appeal,  83 
Pa.  St.  126. 

Tennessee. —  Earthman  v.  Jones,  2  Yerg. 
(Tenn.)  483,  in  the  presence  of  one  or  more 
credible  persons. 

Texas. —  Hill  v.  Cunningham,  2'5  Tex.  25; 
Morgan  v.  Johnson,  15  Tex.  568,  one  or  more 
credible  witnesses. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  460. 

Witnesses  casually  present  sufficient. — The 
statutory  provision  that  the  levy  of  an  at- 
tachment should  be  in  the  presence  of  two 
credible  persons  has  been  held  sufficiently  com- 
plied with  if  the  declaration  of  attachment 
is  made  in  the  presence  of  credible  persons 
casually  present.  Davidson  v.  Kuhn,  1  Disn. 
(Ohio)  405,  12  Ohio  Dec.  (Reprint)  699. 

Interested  person  not  a  competent  witness. 
—  The  purpose  of  the  requirement  being  to 
make  the  levy  public  and  notorious,  it  would 
seem  that  no  person  having  a  direct  interest 
in  the  levy  is  a  competent  witness  thereof. 
Ames  V.  Parrott,  61  Nebr.  847,  86  N.  W.  503. 

In  the  case  of  levy  upon  land  the  tendency 
of  the  most  recent  statutes  is  to  substitute  a 
requirement  that  a  copy  of  the  writ  and  pro- 
ceedings be  filed  with  the  recorder  or  register 

deeds.  Ames  v.  Parrott,  61  Nebr.  847,  86 
N.  W.  503.  . 

14.  Shoonover  v.  Osborne,  111  Iowa  140, 
■82  N.  W.  505,  82  Am.  St.  Rep.  496;  Foster 
r.  Davenport,  109  Iowa  329.  80  N.  W.  404: 
Schoonover  v.  Osborne,  108  Iowa  453,  79 
N.  W.  263 ;  Anderson  v.  Moline  Plow  Co.,  101 
Iowa  747,  69  N.  W.  1028,  63  Am.  St.  Rep. 
424;   Citizens  Nat.  Bank  v.  Converse,  101 


Iowa  307,  70  N.  W.  200;  Hicks  v.  Swan, 
97  Iowa  556,  66  N.  W.  762;  Hamilton  v. 
Hartinger,  96  Iowa  7,  64  N.  W.  592;  Com- 
mercial Nat.  Bank  v.  Farmers',  etc.,  Nat. 
Bank,  82  Iowa  192,  47  N.  W.  1080;  Sioux 
Valley  State  Bank  v.  Kellog,  81  Iowa 
124,  46  N.  W.  859;  Moore  v.  Marshalltown 
Opera-House  Co.,  81  Iowa  45,  46  N.  W.  750; 
New  Haven  Lumber  Co.  v.  Raymond,  76  Iowa 
225,  40  N.  W.  820;  Newton  First  Nat.  Bank 
V.  Jasper  County  Bank,  71  Iowa  486,  32 
N.  W.  400;  Huxley  v.  Harrold,  62  Mo.  516 
[citing  Lackey  v.  Seibert,  23  Mo.  85]  ;  Drake 
f.  Hale,  38  Mo.  346. 

Whenever  a  church  pew  shall  be  attached 
in  Massachusetts,  notice  shall  be  given  in 
writing  by  the  attaching  officer  to  the  clerk 
of  the  parish  or  religious  society  holding  the 
church  in  which  such  pew  is  situated,  or  left 
at  his  dwelling-house  or  usual  place  of  abode. 
Sargent  v.  Peirce,  2  Mete.  ( Mass. )  80. 

The  notice  of  attachment  required  means 
notice  of  levy,  not  merely  notice  of  the  issue 
of  the  writ.  Hamilton  v.  Hartinger,  96  Iowa 
7,  64  N.  W.  592. 

Notice  to  be  served  within  reasonable  time. 
—  Such  notice  may  be  served  within  a  rea- 
sonable time  after  the  actual  seizure  of  or 
levy  on  the  property.  Citizens  Nat.  Bank  v. 
Converse,  101  Iowa  307,  70  N.  W.  200,  where 
it  was  held  that  service  within  four  hours  of 
the  seizure  and  after  diligent  effort  to  find 
defendant  is  service  within  a  reasonable  time. 

Waiver  of  notice. —  Defendant  in  attach- 
ment may  so  acquiesce  in  the  levy  as  to  waive 
the  notice  (Foster  v.  Davenport,  109  Iowa 
329,  80  N.  W.  404;  Hamilton  v.  Hartinger, 
96  Iowa  7,  64  N.  W.  592 ) ,  as  may  the  tenant 
or  party  in  possession  (Foster  v.  Davenport, 
109  Iowa  329,  80  N.  W.  404). 

15.  Jones  Lumber,  etc.,  Co.  v.  Faris,  6 
S.  D.  112,  60  N.  W.  403,  55  Am.  St.  Rep. 
814. 

In  determining  what  will  constitute  a  suffi- 
cient levy  regard  must  be  had  to  the  nature 
of  the  property,  its  situation,  the  expenses  of 
a  removal,  and  the  kind  of  possession  wliich 
the  owner  retains  of  the  same.  Bicknell  V. 
Trickey,  34  Me.  273. 

16.  Alabama. — Abrams  v.  Johnson,  65  Ala. 
465 ;  Goode  r.  Longmire,  35  Ala.  068,  76  Am. 
Dec.  309;  Cawthorn  r.  McCraw,  9  Ala.  519; 
Cobb  r.  Cage.  7  Ala.  619. 

Georgia. —  Moore  r.  Brown,  etc..  Furniture 
Co.,  107  Ga.  139,  32  S.  E.  835:  Jones  v.  How- 
ard, 99  Ga.  451,  27  S.  E.  765.  59  Am.  St. 
Rep.  231;  Corniff  r.  Cook,  95  Ga.  61,  22  S.  E. 
47,  51  Am.  St.  Rep.  55. 
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such  control  and  possession  over  the  property  that  the  real  owner  may  bring 
replevin. ^'^ 

(b)  Taking  Possession  and  Remomng  Projperty  —  (1)  In  General — (a) 
Seizing  and  Taking  Into  Custody.  A  levy  upon  personalty  must  be  made  by  a 
seizure  and  taking  of  the  attached  property  into  custody  by  the  officer,^"  either 


Jotya.-^  Hibbard  t\  Zenor,  75  Iowa  471,  39 
N.  W.  714,  9  Am.  St.  Eep.  497;  Bickl^r  v. 
Kendall,  66  Iowa  703,  24  N.  W.  518;  Eix  v. 
Silknitter,  57  Iowa  262,  10  N.  W.  653;  Allen 
v.  McCalla,  25  Iowa  464,  96  Am.  Dec.  56. 

Kansas. —  Dodson  v.  Wightman,  6  Kan. 
App.  835,  49  Pac.  790. 

Kentucky. —  Howell  v.  Commercial  Bank,  5 
Bush  (Ky.)  93;  McBurnie  v.  Overstreet,  8 
B.  Mon.  (Ky.)  300;  Purdy  v.  Woolson-Spice 
Co.,  15  Ky.  L.  Rep.  367. 

Maine. —  Rand  v.  Sargent,  23  Me.  326,  39 
Am.  Dec.  625. 

Nebraska. —  Powell  v.  Yeazel,  46  Nebr.  223, 
64  N.  W.  695;  Grand  Island  Banking  Co.  v. 
Costello,  45  Nebr.  119,  63  N.  W.  376. 

New  York. —  Rodgers  v.  Bonner,  45  N.  Y. 
379 

17.  Libby  v.  Murray,  51  Wis.  371,  8  N.  W. 
238;  Gallagher  v.  Bishop,  15  Wis.  276. 

18.  Alabama. — Abrams  v.  Johnson,  65  Ala. 
465. 

Arkansas. —  Gibson  v.  Wilson,  5  Ark.  422. 
California. —  Rogers   v.   Gilmore,   51  Cal. 
309. 

Colorado. —  Crisman  v.  Dorsey,  12  Colo. 
567,  21  Pac.  920,  4  L.  R.  A.  664;  Gottlieb  v. 
Barton,  13  Colo.  App.  147,  57  Pac.  754. 

Connecticut. —  Tomlinson  v.  Collins,  20 
Conn.  364;  Hollister  r.  Goodale,  8  Conn.  332, 
21  Am.  Dec.  624;  Williams  v.  Cheesebrough, 
4  Conn.  356. 

Dakota.— Fowell  v.  Kechnie,  3  Dak.  319, 
19  K  W:  410. 

Delaware. —  Stockley  r.  Wadman,  1  Houst. 
(Del.)  350. 

Georgia. — Moore  v.  Brown,  etc..  Furniture 
Co.,  107  Ga.  139,  32  S.  E.  835;  Jones  v.  How- 
ard, 99  Ga.  451,  27  S.  E.  765,  59  Am.  St.  Rep. 
231;  Corniff  v.  Cook,  95  Ga.  61,  22  S.  E  47, 

51  Am.  St.  Rep.  55;  King  i;.  Sullivan,  93  Ga. 
621,  20  S.  E.  76;  Roebuck  v.  Thornton,  19 
Ga.  149;  Sheffield  v.  Key,  14  Ga.  528. 

Illinois. —  Windmiller  v.  Chapman,  139  111. 
163,  28  N.  E.  979. 

loiva. — Citizens  Nat.  Bank  v.  Converse,  101 
Iowa  307,  70  N.  W.  200;  Melhop  v.  Meinhart, 
70  Iowa  685,  28  N.  W.  545  (holding  this  to  be 
true  of  buildings  erected  on  another's  land 
with  reserved  right  of  removal)  ;  Bickler  v. 
Kendall,  66  Iowa  703,  24  N.  W.  518;  Crav/- 
ford  V.  Newell,  23  Iowa  453. 

Kansas. —  Gardner  v.  Anthony  Nat.  Bank, 
57  Kan.  619,  47  Pac.  516;  Throop  v.  Maiden, 

52  Kan.  258,  34  Pac.  801;  Lyeth  V.  Griffis, 
44  Kan.  159,  24  Pac.  59;  Myers  v.  Cole,  32 
Kan.  138,  4  Pac.  169;  Dodson  V.  Wightman, 
6  Kan.  App.  835,  49  Pac.  790. 

Kentucky.— Howell  v.  Commercial  Bank,  5 
Bush  (Ky.)  93;  Louisville,  etc.,  R.  Co.  v. 
Spalding,  7  Ky.  L.  Rep.  211. 

Louisiana. —  Anderson  v.  Valentine,  15  La. 
Ann.  379;  Woodworth  v.  Lemmerman,  9  La. 
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Ann.  524;  Goodrich  v.  Pattingill,  7  La,  Ann. 
664;  Eymar  v.  Lawrence,  8  La.  38. 

Maine. —  Bradstreet  v.  Ingalls,  84  Me.  276^ 
24  Atl.  858 ;  Rand  v.  Sargent,  23  Me.  326,  39 
Am.  Dec  625. 

Massachusetts. — ■  St.  George  V.  O'Connell,. 
110  Mass.  475;  Heard  v.  Fairbanks,  5  Mete. 
(Mass.)  11,  38  Am.  Dec.  394;  Train  v.  Wel- 
lington, 12  Mass.  495;  Lane  v.  Jackson,  5 
Mass.  157. 

Michigan. —  Brand  V.  Hinehman,  68  Mich. 
590,  36  N.  W.  664,  13  Am.  St.  Rep.  363; 
Patch  V.  Wessels,  46  Mich.  249,  9  N.  W.  269 ; 
Grover  v.  Buck,  34  Mich.  519;  O'Hara  v.  Mc- 
Enny,  2  Mich.  N.  P.  164 

Minnesota. — Molm  v.  Barton,  27  Minn.  530, 
8  N.  W.  765 ;  Caldwell  v.  Sibley,  3  Minn.  406^ 

Mississippi. —  Gates  v.  Flint,  39  Miss.  365. 

Missouri. —  Hauptman  v.  Richards,  85  Mo. 
App.  188;  Westheimer  v.  Giller,  84  Mo.  App. 
122;  Norton  v.  Thiebes-Stierling  Music  Co.,, 
82  Mo.  App.  216;  Elliott  v.  Bowman,  17  Mo. 
App.  693. 

New  Hampshire. —  Johnson  v.  Farr,  60 
N.  H  426;  Dunklee  v.  Fales,  5  N.  H.  527; 
Huntington  v.  Blaisdell,  2  N.  H.  317;  Odiorne 
V.  Colley,  2  N.  H.  66,  9  Am.  Dec.  39. 

New  Jersey. —  Tomlinson  v.  Stiles,  29 
N.  J.  L.  426. 

New  York. —  Rodgers  v.  Bonner,  45  N.  Y.. 
379;  U.  S.  V.  Graff,  4  Hun  (N.  Y.)  634.  67 
Barb.  (N.  Y.)  304;  Smith  v.  Orser,  43  Barb. 
(N.  Y.)  187;  Skinner  v.  Stuart,  39  Barb. 
(N.  Y.)  206;  McAllister  v.  Bailey,  1  N.  Y. 
Suppl.  12,  16  N.  Y.  St.  484,  14  N.  Y.  Civ. 
Proc.  401;  Learned  v.  Vandenburgh,  7  How. 
Pr.  (N.  Y.)  379. 

North  Carolina. —  State  v.  Poor,  20  N.  C. 
428,  34  Am.  Dec.  387;  Anonymous,  1  N.  C.  91. 

Ohio. —  Root  V.  Columbus,  etc.,  R.  Co.,  45' 
Ohio  St.  222,  12  N.  E.  812;  Davis  v.  Lewis,, 
16  Ohio  Cir.  Ct.  138. 

Oregon. —  Schneider  v.  Sears,  13  Oreg  69,, 
8  Pac.  841. 

Pennsylvania. —  Dreisbach  v.  Mechanics' 
Nat.  Bank,  113  Pa.  St.  554,  6  Atl.  147;  Penn- 
sylvania R.  Co.  V.  Pennock,  51  Pa.  St.  244; 
Rice  V.  Walinszius,  12  Pa.  Super.  Ct.  329; 
Hotchkiss  V.  Pinney,  10  Pa.  Dist.  219,  25  Pa- 
Co.  Ct.  65;  Thomas  v.  Morasco,  5  Pa.  Dist. 
133. 

South  Carolina. —  Dawson  v.  Dewan,  12 
Rich.  (S.  C.)  499;  Gardner  v.  Hust,  2  Rich. 
(S.  C.)  601;  Burrill  v.  Letson,  2  Speers 
(S.  C.)  378;  Day  v.  Becher,  1  McMull.  (  S.  C.) 
92. 

South  Dakota. —  Jones  Lumber,  etc.,  Co.  v.. 
Paris,  6  S.  D.  112,  60  N.  W.  403,  55  Am.  St. 
Rep.  814. 

Tennessee. —  Emmett  v.  Crawford,  10  Lea, 
(Tenn.)  21;  Connell  v.  Scott,  5  Baxt.  (Tenn.) 
595;  Nashville  Bank  v.  Ragsdale,  Peck 
(Tenn.)    296;    Cheatham   v.   Trotter,  Peck 
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actually  or  constructively,  according  to  the  nature  of  the  property,^^  and  generally 
speaking  the  custody  and  control  should  be  such  as  to  enable  the  officer  to  retain 
and  assert  his  power  over  the  property,  so  that  it  cannot  be  properly  withdrawn 
or  taken  by  another  without  his  knowing  it.^^ 

(b)  Kemoval.  Where  personal  property  has  been  attached  by  an  officer,  the 
latter  may,  and  as  a  general  rule  should,  remove  the  same  and  hold  it  in  his  indi- 
vidual control,^^  and  such  removal  should  be  without  unreasonable  delay,  or  the 


tTenn.)  198;  Pennebaker  v.  Tomlinson,  1 
Tenn.  Ch.  111. 

Texas. —  Kessler  v.  Haiff,  21  Tex.  Civ.  App. 
91,  51  S.  W.  48. 

Yermont. —  Barney  v.  Rockwell,  60  Vt.  444, 
15  Atl.  163;  Coffrin  X).  Smith,  51  Vt.  140; 
Adams  r.  Lane,  38  Vt.  640;  Soule  v.  Austin, 
35  Vt.  515;  Flanagan  v.  Wood,  33  Vt.  332; 
Putnam  v.  Clark,  17  Vt.  82;  Burroughs  v. 
Wright,  16  Vt.  619;  Lyon  v.  Rood,  12  Vt. 
233;  Lowry  v.  Cady,  4  Vt.  504,  24  Am.  Dee. 
628. 

Virginia. —  Dorrier  v.  Masters,  83  Va.  459, 
2  S.  E.  927. 

Wisco7isi7i. —  Mahon  v.  Kennedy,  87  Wis. 
50,  57  N.  W.  1108;  Carey  v.  German  Ameri- 
can Ins.  Co.,  84  Wis.  80,  54  N.  W.  18,  36 
Am.  St.  Rep  907,  20  L.  R.  A.  267;  Libby  v. 
Murray,  51  Wis.  371,  8  N.  W.  238;  Miller  v. 
Fay,  40  Wis.  633. 

United  States. —  Gumbel  v.  Pitkin,  124 
U.  S.  131,"8  S.  Ct.  379,  31  L.  ed.  374  (constru- 
ing Louisiana  statute)  ;  Corning  v.  Dreyfus, 
20  Fed  426  (construing  Louisiana  statute)  ; 
In  re  Ashley,  2  Fed.  Cas.  No.  581,  19  Nat. 
Bankr.  Reg.  237  (construing  Vermont  stat- 
ute). 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  464. 

Act  of  federal  officer  preventing  seizure  no 
excuse. —  Where  a  levy  is  invalid  without  ac- 
tual seizure  the  wrongful  acts  of  an  officer  of 
the  federal  court  in  preventing  the  attaching 
officer  from  taking  possession  are  no  excuse. 
Gumbel  V.  Pitkin,  124  U.  S.  131,  8  S.  Ct.  379, 
31  L.  ed.  374,  construing  Louisiana  statute. 

Crops  fit  for  harvest. —  Though  standing 
corn  and  potatoes  in  the  ground  may  be  at- 
tached if  they  are  fit  for  harvest,  yet  a  valid 
attachment  can  be  made  only  by  severing 
them  from  the  freehold  and  keeping  them  in 
the  officer's  custody.  Heard  v.  Fairbanks,  5 
Mete.  (Mass.)  Ill,  38  Am.  Dec.  394. 

19.  Moore  v.  Brown,  etc..  Furniture  Co., 
107  Ga.  139,  32  S.  E.  835. 

Attachment  of  property  or  debts  in  hands 
of  third  persons  see  Garnishment. 

Constructive  possession  of  property  capable 
of  actual  and  exclusive  possession  is  insuffi- 
cient as  against  a  chattel  mortgagee  of  such 
property  who  obtains  such  possession  with- 
out committing  a  trespass  or  a  fraud.  Gard- 
ner V.  Anthony  Nat.  Bank,  57  Kan.  019,  47 
Pac.  516. 

20.  Laughlin  r.  Reed,  89  Me.  220,  36  Atl. 
131  :  Hemmenway  r.  Wheeler,  14  Pick.  (Mass.) 
408,  25  Am.  Dec.  411;  Miles  V.  Brown,  38 
N.  Y.  Super.  Ct.  400 ;  Hankinson  v.  Page,  12 
N.  Y.  Civ.  Proc.  279,  19  Abb.  N.  Cas.  (N.  Y.) 
274,  24  Blatchf.  (U.  S.)   422,  31  Fed.  184; 


Poling  V.  Flanagan,  41  W.  Va.  191,  23  S.  E. 
685. 

Informing  owner  of  attachment  and  forbid- 
ding removal. —  It  is  a  sufficient  taking  by  an 
officer  charged  with  executing  a  writ  of  at- 
tachment if  he  informs  the  owner  of  the 
goods  that  he  has  attached  them  and  forbids 
their  removal.  St.  George  V.  O'Connell,  110 
Mass.  475. 

Leaving  copy  of  writ  in  clerk's  office  in- 
sufficient.—  An  attempt  to  attach  personal 
property  by  leaving  a  copy  of  the  writ  in  the 
town  clerk's  office,  with  a  return  thereon  de- 
scribing the  property  as  being  all  the  prop- 
erty of  its  kind  in  the  town,  and  nothing 
more  is  wholly  inoperative.  West  River 
Bank  v.  Gorham,  38  Vt.  649  [citing  Rogers 
V.  Fairfield,  36  Vt.  641;  Paul  v.  Burton,  32 
Vt.  148]. 

Mere  verbal  declaration  of  a  seizure  or  in- 
tent to  seize  is  insufficient.  Hollister  v. 
Goodale,  8  Conn.  332,  21  Am.  Dec.  674;  Jones 
V.  Howard,  99  Ga.  451,  27  S.  E.  765,  59  Am. 
St.  Rep.  231;  Shanklin  v.  Francis,  67  Mo. 
App.  457. 

Posting  an  order  of  attachment  on  a  lot  of 

staves  creates  no  lien  thereon.  Johnson  v. 
Hatfield,  8  Ky.  L.  Rep.  427. 

Sealing  up  safe  levied  on. —  In  a  case  where 
it  was  questionable  if  the  original  levy  of  the 
sheriff  upon  a  large  bank  safe  was  sufficient, 
it  Avas  held  that  the  officer's  subsequent  aet„ 
while  he  was  claiming  to  hold  possession  by 
his  deputy  and  before  any  other  rights  had 
intervened,  of  proceeding  to  "  seal  up "  the 
safe,  was  such  an  overt  act  of  exclusive  do- 
minion over  it.  as  would  perfect  the  levy  if 
imperfect  before.  Jones  Lumber,  etc.,  Co. 
Paris,  6  S.  D.  112,  60  N.  W.  403,  55  Am.  St. 
Rep.  814. 

Service  of  copy  warrant  on  person  in  charge 
of  goods  and  informing  him  of  the  character 
of  the  papers  without  any  further  steps  taken 
does  not  constitute  a  valid  levv.  Miles  v. 
Brown.  38  N.  Y.  Super.  Ct.  400.  ^ 

21.  Connecticut. —  Pond  v.  Skidmore,  40 
Conn.  213;  Mills  r.  Camp,  14  Conn.  219,  36 
Am.  Dec.  488. 

loira. —  Hamilton  r.  Hartinsjer,  96  Iowa  7,. 
04  N.  W.  592. 

"  Neiv  Ham psJiirc. —  Huntington  r.  Blaisdell, 
2  N.  H.  317. 

New  York. —  Grev  /•.  Sheridan  Electric 
Light  Co.,  19  Abb.  N.  Cas.  (N.  Y.)  152. 

Vermont. —  Fullam  r.  Stearns.  30  Vt.  443; 
Slate  V.  Barker.  26  Vt.  647  ;  Pomrov  r.  Kings- 
ley,  1  Tyler  (Vt.)  294. 

Presumption  of  fraud  from  failure  to  re- 
move from  debtor's  possession. — Whore  an  of- 

[X,  H,  1,  b,  (i\  (B),  (1),  (b)] 


586    [4  Cyc] 


ATTACHMENT 


ofiicer  will  become  a  trespasser.^^  Removal,  lioweyer,  is  not  always  indispens- 
iable,^^  as  where  an  actual  removal  would  occasion  great  and  unnecessary  expense, 
would  be  positively  injurious  to  the  parties,  or,  from  the  nature  of  tlie  property, 
would  be  exceedingly  inconvenient,^'^  and  other  acts  of  notoriety  which  may 
notify  creditors  that  the  goods  are  in  the  custody  of  the  law  may  be  equivalent 
thereto,^  provided  the  goods  are  actually  put  out  of  the  control  of  the  debtor.^^ 
Where  for  any  of  the  reasons  stated^the  removal  of  the  property  is  inadvisable  it 
is  the  usual  practice  for  the  officer  to  retain  die  goods  in  his  custody  in  the  place 
where  levied  on,  through  someone  selected  to  take  charge  thereof  for  him  ;  and 


ficer  having  attached,  personal  property  does 
not  within  a  reasonable  time  remove  it  out 
of  the  possession  of  the  debtor  it  furnishes 
presumptive  evidence  that  the  transaction  is 
fraudulent.  Burrows  v.  Stoddard,  3  Conn. 
160. 

Sufficient  removal. — Where  lumber  attached 
was  in  the  mill-yard  of  another,  and  the  offi- 
cer removed  it  from  one  to  four  rods,  the  re- 
moval was  held  sufficient  to  niake  an  attach- 
ment and  to  make  the  officer  liable  to  the 
debtor  for  the  property  after  the  creditor's 
lien  was  gone.    Fletcher  v.  Cole,  26  Vt.  170. 

22.  Davis  v.  Stone,  120  Mass.  228;  Wil- 
liams V.  PoAvell,  101  Mass.  467,  3  Am.  Rep. 
396;  Heard  v.  Fairbanks,  5  Mete.  (Mass.) 
Ill,  38  Pac.  394;  Train  v.  Wellington,  12 
Mass.  495 ;  Snell  v.  Crowe,  3  Utah  26,  5  Pac. 
522 ;  Slate  V.  Barker,  26  Vt.  647. 

Delay  of  seven  hours  unreasonable. — Where 
an  officer,  after  attaching  furniture  in  a 
dwelling-house  in  the  city  of  Boston  and  plac- 
ing a  keeper  over  it,  neglected  to  remove  it 
■or  take  any  steps  toward  such  removal  for 
seven  hours  in  the  middle  of  the  day,  it  was 
held  as  a  matter  of  law  that  the  officer  de- 
layed for  an  imreasonable  time  and  therefore 
became  a  trespasser.  Davis  X).  Stone,  120 
Mass.  228. 

Officer  may  not  lock  up  premises  and  ex- 
clude defendant  therefrom. — An  officer  who 
levies  an  attachment  on  machinery  which  de- 
fendant is  at  the  time  using  on  premises 
leased  by  him  has  no  right  to  lock  up  the 
premises,  so  as  to  exclude  defendant  there- 
from, although  the  lease  is  also  attached.  Grey 
■(D.  Sheridan  Electric  Light  Co.,  19  Abb.  N. 
■Cas.  (N.  Y.)  152. 

23.  Howell  V.  Commercial  Bank,  5  Bush 
(Ky.)  93.    And  see  Roth  v.  Wells,  29  N.  Y. 

471;  Hill  V.  White,  46  N.  Y.  App.  Div.  360, 
v61  N.  Y.  Suppl.  515. 

24.  Colorado. —  Kinnear  v.  Flanders,  17 
C!olo.  11,  28  Pac.  327;  Crisman  v.  Dorsey,  12 
Colo.  567,  21  Pac.  920,  4  L.  R.  A.  664. 

Connecticut. — Mills  v.  Camp,  14  Conn.  219, 
36  Am.  Dec  488. 

Iowa. —  Hamilton  v.  Hartinger,  96  Iowa  7, 
m  N.  W.  592. 

Maine. —  Darling  i?.  Dodge,  36  Me.  370; 
Bicknell  v.  Trickey,  34  Me.  273. 

Massachusetts. —  Heard  v.  Fairbanks,  5 
Mete.  (Mass.)  Ill,  38  Am.  Dec.  394;  Reed  v. 
Howard,  2  Mete.  (Mass.)  36;  Hemmenway  v. 
Wheeler,  14  Pick.  (Mass.)  408,  25  Am.  Dec. 
411;  Fettyplaee  v.  Dutch,  13  Pick.  (Mass.) 
388,  23  Am.  Dec.  688. 

,      [X,  H,  i,  b,  (I),  (b),  (1),  (b)] 


Michigan. — Patch  v.  Wessels,  46  Mich.  249, 
9  K  W.  269. 

NeiD  Hampshire. —  West  v.  Meserve,  17  N. 
H.  432;  Smith  v.  Moore,  17  N.  H.  380. 

Vermont. —  Slate  v.  Barker,  26  Vt.  647. 

Wisconsin. —  Miller  v.  Fay,  40  Wis.  633. 

Whether  officer  acted  reasonably  and  prop- 
erly a  question  for  the  jury. —  An  attachment 
of  A's  interest  in  the  furniture  of  a  summer 
hotel  upon  a  small  island  was  made  in  the 
winter,  when  the  island  was  uninhabited,  and 
when  it  was  difficult  to  remove  the  property 
from  it.  The  officer,  after  attaching  the 
property,  left  it  locked  up  in  the  hotel,  post- 
ing a  notice  of  the  attachment  on  the  prin- 
cipal door.  He  afterward  visited  the  island 
from  time  to  time  to  see  that  the  property 
was  safe.  Two  months  afterward  defendant 
attached  the  interest  of  B  in  the  property, 
and  took  possession  of  a  large  portion  of  it. 
In  trover  brought  by  the  first  attaching  offi- 
cer, the  judge,  after  instructing  the  jury  as 
to  the  necessity  of  an  officer  taking  and 
holding  possession,  left  it  to  them  to  deter- 
mine, upon  all  the  evidence,  whether  plaintiff 
in  the  circumstances  had  acted  reasonably 
nnd  properly  in  the  course  he  had  taken  to 
obtain  and  hold  possession  of  the  property 
and  this  was  held  correct.  Pond  v.  Skidmore, 
40  Conn.  213. 

25.  Connecticut. —  Pond  v.  Skidmore,  40 
Conn.  213. 

Dakota. —  Powell  v.  Kechnie,  3  Dak.  319, 
19  N.  W.  410. 

Kansas. —  Throop  v.  Maiden,  52  Kan.  258, 
34  Pac.  801. 

Massachusetts. —  Train  v.  Wellington,  12 
Mass.  495. 

Vermont. —  Slate  v.  Barker,  26  Vt.  647. 

26.  Bryant  v.  Osgood,  52  N.  H.  182;  Libby 
v.  Murray,  51  Wis.  371,  8  N.  W.  238. 

27.  California. —  Sinsheimer  v.  Whitely, 
m  Cal.  378,  43  Pac.  1109,  52  Am.  St.  Rep. 
192. 

Iowa. —  Hamilton  v.  Hartinger,  96  Iowa  7, 
64  N.  W.  592. 

Louisiana. —  Trounstein  v.  Rosenham,  22 
La,  Ann.  525. 

Massachusetts. —  Shephard  v.  Butterfield,  4 
Cush.  (Mass.)  425,  50  Am.  Dec.  796;  Train 
t'.  Wellington,  12  Mass.  495. 

Michigan. — Patch  v.  Wessels,  46  Mich.  249, 
9  N.  W.  269. 

New  Hampshire. —  Huntington  v.  Blaisdell, 
2  N.  H.  317. 

0/iio.— Root  V.  Columbus,  etc.,  R.  Co.,  45 
Ohio  St.  222,  12  N.  E.  812. 
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this  will  be  snfficient  unless  it  be  done  colorably  to  give  the  appearance  of  an 
•attachment  where  none  in  truth  exists.^^ 

(2)  Pkopekty  Capable  of  Manual  Seizure  —  (a)  In  General.  In  the  case 
of  tangible  property  susceptible  of  manual  seizure  and  delivery,  not  in  the 
possession  of  a  third  person,  such  property  must  be  actually  seized  and  taken 
into  possession  by  the  levying  officer ;  but  while  the  possession  must  be  actual 
in  the  sense  that  it  takes  the  property  from  the  immediate  control  of  defendant 
and  gives  the  officer  control  over  it,^  the  officer  may  take  and  maintain,  the  actual 
custody  and  control  of  the  property  without  actually  touching  or  handling  the 
same,  by  such  means  as  will  exclude  all  others  from  the  custody,  or  will  give 
timely  and  unequivocal  notice  of  the  custody  of  the  attaching  ofBcer.^^    It  has 


Vermont. —  Flanagan  v.  Wood,  33  Vt.  332. 
See  also  Howes  v.  Spicer,  23  Vt.  508. 

Wisconsm. —  Mahon  V.  Kennedy,  87  Wis. 
50,  57  N.  W.  1108. 

Levy  on  bond  in  hands  of  third  person  and 
return  to  holder. —  Where  the  sheriff  de- 
manded delivery  to  him  of  bonds  belonging  to 
defendant  in  the  hands  of  a  third  person,  on 
whose  refusal  to  deliver  the  same  he  threat- 
ened to  take  forcible  possession,  whereupon 
an  agreement  was  made  that  he  might  levy 
upon  them  and  return  them  to  such  third 
person,  to  be  held  by  him  as  his  depositary, 
it  was  held  sufficient.  Coffin  v.  North- West- 
ern Constr.  Co.,  13  N.  Y.  Civ.  Proc.  9. 

Unnecessary  to  close  store  or  remove  goods. 
—  A  sheriff  may  make  a  valid  levy  On  goods 
in  a  store  by  entering  the  store  and  declaring 
that  he  makes  the  levy.  He  need  not  close 
the  store  or  remove  the  goods.  Howell  v. 
Commercial  Bank,  5  Bush  (Ky.)  93. 

28.  Train  v.  Wellington,  12  Mass.  495; 
Patch  V.  Wessels,  46  Mich.  249,  9  N.  W.  269. 

29.  Arkansas. —  Meyer  v.  Missouri  Glass 
Co.,  65  Ark.  286,  45  S.  W.  1062,  67  Am.  St. 
Rep,  927. 

Colorado. —  Crisman  V.  Dorsey,  12  Colo. 
507,  21  Pac.  920,  4  L.  R.  A.  664;  Gottlieb  v. 
Barton,  13  Colo.  App.  147,  57  Pac.  754. 

lotva. — Nordyke  v.  Charlton,  108  Iowa  414, 
79  N.  W.  136;  Hamilton  v.  Hartinger,  96 
Iowa  7,  64  N.  W.  592;  Hibbard  v.  Zenor,  75 
Iowa  471,  39  N.  W.  714,  9  Am.  St.  Rep.  497. 

Kansas. —  Gardner  v.  Anthony  Nat.  Bank, 
57  Kan.  619,  47  Pac.  516. 

Louisiana. —  Anderson  v.  Valentine,  15  La. 
Ann.  379;  Stockton  V.  Downey,  6  La.  Ann. 
581;  Simpson  v.  Allain,  7  Rob.  (La.)  500; 
Goubeau  v.  New  Orleans,  etc.,  R.  Co.,  6  Rob. 
(La.)  345. 

Maine. —  Bradstreet  V.  Ingalls,  84  Me.  276, 
'24  Atl.  858. 

Massachusetts. —  Heard  v.  Fairbanks,  5 
Mete.  (Mass.)  Ill,  38  Am.  Dec.  394. 

Minnesota. —  Caldwell  v.  Sibley,  3  Minn. 
406. 

Missouri. —  Westheimer  v.  Giller,  84  Mo. 
App.  122;  iforton  V.  Thiebes-Stierling  Music 
Co.,  82  Mo.  App.  216. 

Neio  York. —  Simpson  v.  Jersey  City  Con- 
tracting Co.,  47  N.  Y.  App.  Div.  17,  61  N.  Y. 
Suppl.  1033;  Robinson  v.  Columbia  Spinning 
€o.,  23  N.  Y.  App.  Div.  499,  49  N.  Y.  Suppl. 
4;  Adams  v.  Speelman,  39  Hun  (N.  Y.)  35; 
Hall  V.  Brooks,  25  Hun  (N.  Y.)  577;  U.  S.  V. 


Graff,  4  Hun  (N.  Y.)  634,  67  Barb.  (N.  Y.) 
304;  Plalben  V.  Reilly,  9  Daly  (N.  Y.)  271; 
Kratzenstein  v.  Lehman,  19  Misc.  (N.  Y. ) 
600,  44  N.  Y.  Suppl.  369;  Gillig  v.  George  C. 
Treadwell  Co.,  11  Misc.  (N.  Y.)  237,  32  N.  Y. 
SuppL  974,  66  N.  Y.  St.  459;  Hankinson  v. 
Page,  12  N.  Y.  Civ.  Proc.  279,  19  Abb.  N.  Cas. 
(N.  Y.)  274,  24  Blatchf.  (U.  S.)  422,  31 
Fed.  184. 

Oregon. — Schneider  v.  Sears,  13  Greg.  69,8 
Pac.  841;  State  v.  Cornelius,  5  Greg.  46. 

Pennsylvania. —  Curwensville  Mfg.  Co.  v. 
Bloom,  10  Pa.  Co.  Ct.  295. 

Utah. —  Kiesel  v.  Union  Pac.  R.  Co.,  6 
Utah  128,  21  Pac.  158. 

Vermont. —  Fisher  v.  Cobb,  6  Vt.  622; 
Reed  v.  Shepardson,  2  Vt.  120,  19  Am.  Dec. 
697. 

West  Virginia. —  Poling  v.  Flanagan,  41 
W.  Va.  191,' 23  S.  E.  685. 

United  States. —  Cooper  v.  Reynolds,  10 
Wall.  (U.  S.)  308,  19  L.  ed.  931  (construing 
Tennessee  statute)  ;  Corning  v.  Dreyfus,  20 
Fed.  426  (construing  Louisiana  statute)  ;  Ad- 
ler  V.  Roth,  2  McCrary  (U.  S.)  445,  5  Fed. 
895  (construing  Arkansas  statute). 

Property  capable  of  manual  delivery  em- 
braces that  only  of  which  the  debtor  has  in 
whole  or  in  part  legal  title.  Cutler  V.  James 
Gould  Co.,  43  Hun  (N.  Y.)  516. 

30.  Lyeth  v.  Griffis,  44  Kan.  159,  24  Pac. 
59. 

31.  Alabama. —  Inmali  v.  Schloss,  122  Ala. 
461,  25  So.  739. 

Georgia. —  Moore  v.  Brown,  etc..  Furniture 
Co.,  107  Ga.  139,  32  S.  E.  835;  Roebuck  r. 
Thornton,  19  Ga.  149. 

Kansas. —  Throop  v.  Maiden,  52  Kan.  258, 
34  Pac.  801;  Dodson  v.  Wightman,  6  Kan. 
App.  835,  49  Pac.  790. 

Maine. —  Nichols  i:  Patten,  18  Me.  231,  36 
Am.  Dec.  713. 

Massachusetts. —  Merrill  v.  Sa^^'yer,  8  Pick. 
(Mass.)  397;  Gordon  v.  Jenney,  16  Mass. 
465;  Denny  v.  Warren,  16  Mass.  420;  Train 
V,  Wellington,  12  Mass.  495. 

Michigan. —  Brand  r.  Hinchman,  68  Mich. 
590,  36  N.  W.  664,  13  Am.  St.  Rep.  363. 

New  Hampshire. — Morse  v.  Smith,  47  N.  H. 
474.  But  see  Huntington  v.  Blaisdell,  2  N.  H. 
317,  where  the  court  said:  "  It  io  not  suffi- 
cient to  be  in  sight,  or  hearing.  An  attach- 
ment of  property  is  an  arrest,  or  seizure,  or 
taking  of  it ;  and  consequently  would  seem  to 
be  defective,  unless  the  property  be  touched." 

[X,  H,  1,  b,  (I),  (b),  (2),  (a)] 
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also  been  held  that  seizure  of  part  of  a  certain  thing  will  bind  the  whole  when  it  ■ 
comes  to  liand,^  and  where  a  variety  of  articles  are  attached  and  it  requires  con- 
siderable time  to  complete  the  process,  if  the  officer,  after  he  has  begun  it,  con-' 
tinues  within  a  day  without  unnecessary  delay  until  he  has  secured  all  the  goods,, 
the  taking  may  be  treated  as  one  act.^  | 
(b)  Instruments  For  Payment  of  Money.  It  is  expressly  held  in  some  stated 
that  personal  property  capable  of  manual  delivery  and  therefore  requiring  an' 
actual  taking  of  the  same  into  custody ,  includes  bonds,^  promissory  notes,^^  or 
other  instruments  for  the  payment  of  money .^^ 


Pennsylvania. —  Dreisbach  v.  Mechanics' 
Nat.  Bank,  113  Pa.  St.  554,  6  Atl.  147;  Pax- 
ton  V.  Steckel,  2  Pa.  St.  93;  Rice  v.  Wal- 
inszius,  12  Pa.  Super.  Ct.  329;  Hotehkiss  v. 
Pinney,  10  Pa.  Dist.  219,  25  Pa.  Co.  Ct.  65. 

Fermon*.— Slate  v.  Barker,  26  Vt.  647; 
Lyon  V.  Rood,  12  Vt.  233;  Newton  v.  Adams, 
4  Vt.  437. 

Virginia. —  Dorrier  v.  Masters,  83  Va.  459, 
2  S.  E.  927  [citing  Bullitt  v.  Winston,  1 
Munf.  (Va.)  269]. 

West  Virginia. —  Poling  v.  Flanagan,  41 
W.  Va.  191,  23  S.  E.  685. 

Levy  on  unopened  safe  and  contents. —  A 
levy  on  an  iron  safe  and  its  contents  is  a  levy 
on  the  contents  thereof,  although  the  sheriff 
for  a  considerable  time  thereafter  is  unable 
to  open  the  safe  and  take  out  the  contents. 
Elliott  V.  Bowman,  17  Mo.  App.  693. 

Making  an  inventory  of  the  goods  with  a 
view  to  the  appraisal  of  the  same,  as  re- 
quired by  statute,  will,  it  has  been  held,  con- 
stitute a  taking  of  them  in  contemplation  of 
law,  and  from  that  time  the  goods  will  be  in 
the  legal  custody  and  possession  of  the  officer 
under  the  attachment  (Stockley  v.  Wadman, 
1  Houst.  (Del.)  350;  Corniff  v.  Cook,  95  Ga. 
61,  22  S.  E.  47,  51  Am.  St.  Rep.  55;  Cooper  v. 
Newman,  45  N.  H.  339),  and  where  an  officer 
entered  the  house  of  defendant  and  attached 
some  of  the  furniture,,  gave  notice  that  he  at- 
tached the  whole,  and  then  proceeded  to  make 
an  inventory,  the  attachment  was  held  valid 
as  to  all  the  property  within  the  house  as 
against  another  attachment  admitted  to  have 
been  made  before  the  inventory  was  completed 
(Huntington  v.  Blaisdell,  2  N.  H.  317). 

32.  Pennsylvania  R.  Co.  v.  Pennock,  51 
Pa.  St.  244.  See  also  Huntington  v.  Blais- 
dell, 2  N.  H.  317,  holding  that  even  though  a 
touching  of  the  property  be  essential,  yet  it 
is  sufficient  if  the  officer  has  the  power  to 
touch  and  control  all  the  goods  and  is  en- 
gaged in  making  seizure  of  all. 

33.  Bishop  V.  Warner,  19  Conn.  460,  where 
an  officer  attached  property  of  defendant  to 
an  amount  which  he  deemed  sufficient  for 
the  demand,  on  the  following  day  deter- 
mined not  to  take  part  of  the  property  at- 
tached, but  in  lieu  thereof  took  certain  other 
effects,  together  with  part  of  that  first  at- 
tached, and  it  was  held  that  a  jury  was  jus- 
tified in  treating  the  attachment  as  two  dis- 
tinct acts. 

Levy  on  timber  in  river.— Where  the  prop- 
erty attached  consisted  of  telegraph  poles 
which  were  placed  in  a  river  to  be  floated 
down  for  a  distance  of  twenty  miles  before  be- 
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ing  taken  out,  and  the  sheriff,  upon  his  arri- 
val with  the  writ,  found  twenty-four  already 
taken  out  which  he  levied  upon  and  placed 
in  charge  of  a  deputy  with  orders  to 
take  out  the  other  poles  as  they  arrived,  it 
was  held  that  the  same  was  taken,  and  in  the- 
custody  within  a  reasonable  time,  considering 
the  situation  and  location  of  the  property, 
and  that  the  diligence  exercised  by  him  was 
sufficient  compliance  with  the  provisions  of 
the  statute  to  create  a  lien  upon  the  personal 
property  referred  to,  prior  to  that  created  by 
a  chattel  mortgage  recorded  after  the  sheriff 
had  levied  upon  twenty-four  poles  on  the 
bank  but  before  the  other  poles  had  been 
landed,  as  they  floated  down  the  stream. 
Falk-Bloch  Mercantile  Co.  v,  Branstetter, 
(Ida.  1896)  43  Pac.  571. 

34.  Caldwell  v.  Sibley,  3  Minn.  406 ;  Krat- 
zenstein  v.  Lehman,  19  Misc.  (N.  Y.)  600,  44 
N.  Y.  Suppl.  369  [afjirming  18  Misc.  (N.  Y.) 
590,  42  N.  Y.  Suppl.  237,  and  affirmed  in  19 
N.  Y.  App.  Div.  228,  46  N.  Y.  Suppl.  71]; 
Hankinson  v.  Page,  12  N.  Y.  Civ.  Proc.  270, 
19  Abb.  N.  Cas.  (N.  Y.)  274,  24  Blatehf. 
(U.  S.)  422,  31  Fed.  184;  Burrill  v.  Letson, 
2  Speers  (S.  C.)  378. 

35.  Nordyke  v.  Charlton,  108  lov/a  414,  79 
N.  W.  136;  Anderson  v.  Valentine,  15  La. 
Ann.  379;  Erwin  v.  Commercial,  etc.,  Bank,  3 
La.  Ann.  186,  48  Am.  Dec.  447;  Naser  v-. 
New  York  City  First  Nat.  Bank,  116  N.  Y. 
492,  22  N.  E.  1077,  27  N.  Y.  St.  670 ;  Anthonv 
V.  Wood,  96  N.  Y.  180,  67  How.  Pr.  (N.  Y.^ 
424  [reversing  29  Hun  (N.  Y.)  239];  Krat- 
zenstein  v.  Lehman,  19  Misc.  (N.  Y.)  600,  44 
N.  Y.  Suppl.  369. 

36.  The  expression  "  other  instruments  for 
the  payment  of  money"  is  to  be  interpreted 
as  referring  to  instruments  of  similar  char- 
acter with  bonds  and  promissory  notes,  such 
as  are  evidences  of  debt  and  the  title  to  which 
passes  by  delivery  merely  (Naser  v.  New 
York  City  First  Nat.  Bank,  116  N.  Y.  492,  22 
N.  E.  1077,  27  N.  Y.  St.  670;  Trepagnier  v. 
Hose,  18  N.  Y.  App.  Div.  393,  46  N.  Y.  Suppl. 
397;  Kratzenstein  v.  Lehman,  19  Misc. 
(N.  Y.)  600,  44  N.  Y.  Suppl.  369;  Pelham  v. 
Rose,  9  Wall.  (U.  S.)  103,  19  L.  ed.  602), 
and  there  would  seem  to  be  fair  reason  to  con- 
tend that  the  provision  is  intended  to  include 
all  other  instruments  which  are  unilateral 
contracts  for  the  payment  of  money  only 
(Kratzenstein  v.  Lehman,  19  Misc.  (N.  Y.) 
600,  44  N.  Y.  Suppl.  369 ;  Hankinson  v.  Page, 
12  N.  Y.  Civ.  Proc.  279,  19  Abb.  N.  Cas. 
(N.  Y.)  274,  24  Blatehf.  (U.  S.)  422,  31 
Fed.  184).    Thus  a  policy  of  life  insurance 
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(3)  Property  Incapable  or  Difficult  of  Manual  Seizure  —  (a)  In  General. 
Where  property  is  incapable  or  difficult  of  manual  delivery  the  officer  may  not 
be  required  to  take  actual  possession  thereof but  some  notorious  act  as  nearly 
equivalent  to  actual  seizure  as  practical  must  be  substituted,^^  and  such  steps 
taken  as  will  fasten  the  property  in  the  hands  of  the  person  who  has  possession 
or  control,  to  await  the  judgment  in  the  case,  or  such  person  required  to  place  it 
in  the  hands  of  the  court.^^  Some  statutes  prescribe  that  a  levy  upon  such  per- 
sonalty is  to  be  made  by  delivering  a  copy  of  the  writ  or  order,  with  a  notice 
specifying  the  property  attached,  to  the  person  holding  the  same  or  to  his  author- 
ized agent,^*^  while  others  provide  that  a  certified  copy  of  the  writ  and  of  the 


has  been  held  to  belong  to  the  class  of  con- 
tracts strictly  unilateral,  where  the  obliga- 
tion of  the  company  upon  the  policy  has  be- 
come fixed  by  the  death  of  the  insured  (Krat- 
zenstein  v.  Lehman,  19  Misc.  (N.  Y.)  600,  44 
N.  Y.  Suppl.  369;  Hankinson  v.  Page,  12 
N.  Y.  Civ.  Proc.  279,  19  Abb.  N.  Cas.  (N.  Y.) 
274,  24  Blatchf.  (U.  S.)  422,  31  Fed.  184). 
See,  however.  New  York  L.  Ins.  Co.  v.  Uni- 
versal L.  Ins.  Co.,  88  N.  Y.  424  [overruling 
Studwell  V.  Charter  Oak  Ins.  Co.,  19  Hun 
(N.  Y.)  127],  where  it  was  held  that  a  life- 
insurance  policy  which  had  matured  and  be- 
come due  was  not  an  evidence  of  debt  for  the 
absolute  payment  of  money  within  the  mean- 
ing of  the  code),  but  such  a  policy  during  the 
life  of  the  .  insured  is  not  ( Kratzenstein  v. 
Lehman,  19  Misc.  (N.  Y.)  600,  44  N.  Y. 
Suppl.  369 ) . 

Instrument  must  acknowledge  an  absolute 
obligation  to  pay. —  An  instrument  for  the 
pavment  of  money,  within  the  meaning  of 
N.'Y.  Code  Civ.  Proc.  §  649,  subs.  2,  relating 
to  the  levy  of  a  warrant  of  attachment,  must 
be  an  instrument  which  acknowledges  an  ab- 
solute obligation  to  pay,  not  conditional  or 
contingent,  as  an  existing  debt,  and  such  that 
in  an  action  upon  it  plaintiff,  in  order  to 
entitle  himself  to  a  recovery,  would  be  re- 
quired only  to  offer  the  instrument  in  evi- 
dence. A  policy  of  fire  insurance  under 
which  a  loss  has  occurred  is  not  such  an  in- 
strument. Trepagnier  v.  Kose,  18  N.  Y.  App. 
Div.  393,  46  N.  Y.  Suppl.  397. 

37.  Warner  v.  Fourth  Nat.  Bank,  115  N.  Y. 
251,  22  N.  E.  172,  26  N.  Y.  St.  213  [reversing 
44  Hun  (N.  Y.)  374]. 

Goods  not  "  accessible "  when  in  hands  of 
third  person  claiming  right  therein. —  Under 
a  statute  providing  that  there  must  be  an  ac- 
tual seizure  where  the  property  is  "  acces- 
sible ■'  if  such  property  is  -in  the  hands  of  a 
third  person  claiming  some  right  therein  it 
is  not  accessible  within  the  meaning  of  the 
statute.  Hauptmann  v.  Richards,  85  Mo. 
App.  188  [following  Westheimer  v.  Giller,  84 
Mo.  App.  122].  See  also  Moore  v.  Byne,  1 
Rich.  (S.  C.)  94,  to  the  effect  that  in  serv- 
ing attachments,  either  foreign  or  domestic, 
the  sheriff  has  no  authority  to  take  goods  out 
of  the  possession  of  a  third  person  who 
claims  property  in  them. 

Growing  crops. —  "All  the  possession  the 
statute  can  intend  must  be  such  as  the  nature 
of  the  property  renders  it  susceptible  of ;  and 
in  the  case  of  a  growing  crop,  it  could  be  con- 


structive possession  only."  Grover  v.  Buck, 
34  Mich.  519,  522. 

38.  State  f.  Poor,  20  N.  C.  428,  34  Am. 
Dec.  387;  Evans  v.  Higdon,  1  Baxt.  (Tenn.) 
245;  Poling  v.  Flanagan,  41  W.  Va.  191,  23 
S.  E.  685. 

39.  Davis  v.  Lewis,  16  Ohio  Cir.  Ct.  138. 

40.  California: — Rudolph  v.  Saunders,  111 
Cal.  233,  43  Pac.  619;  Blanc  v.  Paymaster 
Min.  Co.,  95  Cal.  524,  30  Pac.  765,  29  Am. 
St.  Rep.  149;  Raventas  v.  Green,  57  Cal. 
254. 

Iowa. — Shoonover  v.  Osborne,  111  Iowa  140, 
82  N.  W.  505,  82  Am.  St.  Rep.  496 ;  Hicks  r. 
Swan,  97  Iowa  556,  66  N.  W.  762. 

Louisiana. —  Grieff  v.  Betterton,  18  La. 
Ann.  349. 

Minnesota. —  Caldwell  v.  Sibley,  3  Minn. 
406. 

Netv  York. —  Courtney  v.  Brooklyn  Eighth 
Ward  Bank,  154  N.  Y.  688,  49  N.  E.  54  [re- 
versing 14  Misc.  (N.  Y.)  386,  35  N.  Y.  Suppl. 
1049,  70  N.  Y.  St.  744,  25  N.  Y.  Civ.  Proc. 
156]  ;  Naser  v.  New  York  City  First  Nat. 
Bank,  116  N.  Y.  492,  22  N.  E.  1077,  27  N.  Y. 
St.  670;  Warner  v.  Fourth  Nat.  Bank,  115 
N.  Y.  251,  22  N.  E.  172,  26  N.  Y.  St.  213  [re- 
versing 44  Hun  ( N.  Y. )  374]  ;  Gibson  v.  Na- 
tional Park  Bank,  98  N.  Y.  87  [affirming  49 
N.  Y.  Super.  Ct.  429] ;  O'Brien  v.  Mechanics', 
etc.,  F.  Ins.  Co.,  56  N.  Y.  52  [reversing  36 
N.  Y.  Super.  Ct.  110,  14  Abb.  Pr.  N.  S.  (N.  Y.) 
314,  45  How.  Pr.  (N.  Y.)  453];  Clarke  v. 
Goodridge,  41  N.  Y.  210;  Simpson  v.  Jersey 
City  Contracting  Co.,  47  N.  Y.  App.  Div.  17, 
61  N.  Y.  Suppl.  1033;  Kratzenstein  v.  Leh- 
man, 19  N.  Y.  App.  Div.  228,  46  N.  Y.  Suppl. 
71;  Trepagnier  v.  Rose,  18  N.  Y.  App. 
Div.  393,  46  N.  Y.  Suppl.  397:  Lane  v. 
Wheelwright,  69  Hun  (N.  Y.)  180,  23  N.  Y. 
Suppl.  576,  53  N.  Y.  St.  368  [affirmed  in  143 
N.  Y.  634,  37  N.  L.  826,  60  N.  Y.  St.  874]  ; 
Pardee  v.  Leitch,  6  Lans.  (N.  Y.)  303: 
Hayden  v.  National  Bank,  3  Silv.  Supreme 
(N.  Y.)  566,  7  N.  Y.  Suppl.  551,  27 
N.  Y.  St.  115;  McGinn  r.  Ross,  33  N.  Y. 
Super.  Ct.  346;  Kuhlman  f.  Orser,  5  Duer 
( N.  Y. )  242 ;  Commercial  Travelers'  Assoc.  v. 
Newkirk,  16  N.  Y.  Suppl.  177:  Adams  v. 
Speelman,  10  N.  Y.  Suppl.  364,  32  N.  Y.  St. 
266  [affirmed  in  124  N.  Y.  666,  27  N.  E.  854]  : 
Hankinson  r.  Page,  12  N.  Y.  Civ.  Proc.  279, 
19  Abb.  N.  Cas^(N.  Y.)  274,  24  Blatchf. 
(U.  S.)  422,  31  Fed.  184:  McGinn  r.  Ross, 
11  Abb.  Pr.  N.  S.  (N.  Y.)  20;  Wilson  v. 
Duncan,  11  Abb.  Pr.  (N.  Y.)  3:  Mechanics', 
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return  may,  within  a  certain  time,  be  deposited  in  a  specified  office,  and  that: 
such  attachment  shall  then  be  as  valid  as  if  the  articles  had .  been  retained  by  the^. 
officer/^ 


etc.,  Bank  v.  Dakin,  33  How.  Pr.  (J^.  Y.) 
316.  , 

Oregon. —  Lewis  v.  Birdsey,  19  Or  eg.  164, 
26  Pac.  623;  Schneider  v.  Sears,  13  Oreg.  69, 
8  Pac.  841 ;  Carter  v.  Koshland,  12  Oreg.  492, 
8  Pac.  556. 

South  Carolina. —  GroUman  v.  Lipsitz,  43 
S.  C.  329,  21  S.  E.  272;  Schepler  v.  Garriscan, 
2  Bay  (S.  C.)  224;  Renneker  v.  Davis,  10 
Rich.  Eq.  (S.  C.)  289. 

Texas. —  Osborn  v.  Koenigheim,  57  Tex.  91 ; 
Kessler  v.  Hn]fT,  21  Tex.  Civ.  App.  91,  51 
S.  W.  48;  Sutton  v.  Gregory,  (Tex.  Civ.  App. 
1898)  45  S.  W.  932. 

Vermont. —  Fitch  v.  Rogers,  7  Vt.  403. 

Virginia. —  Dorrier  v.  Masters,  83  Va.  459, 
2  S.  E.  927. 

West  Virginia. —  Hall  v.  Virginia  Bank,  14 
W.  Va.  584. 

Wisconsin. —  Brower  v.  Smith,  17  Wis.  410. 

United  States. —  Marks  v.  Shoup,  181  U.  S. 
562,  45  L.  ed.  1002  (construing  Oregon  stat- 
ute) ;  Adler  v.  Roth,  2  McCrary  (U.  S.)  445, 
5  Fed.  895  (construing  Arkansas  statute). 

Notice  to  bailee  of  fraudulent  transferee 
sufficient. —  It  would  seem  that  where  prop- 
erty fraudulently  conveyed  to  a  third  party 
for  the  benefit  of  defendant  is  by  him  depos- 
ited with  a  bailee  it  is  not  necessary  to  give 
notice  of  attachment  to  the  former  before 
levying  on  the  property  in  the  bailee's  hands. 
Greenleaf  v.  Mumford,  19  Abb.  Pr.  (N.  Y.) 
469,  30  How.  Pr.  (N.  Y.)  30. 

Requisites  of  notice. — It  was  formerly  held 
that  the  notice  must  describe  particularly  the 
property  levied  on  so  as  to  enable  the  holder 
to  identify  it  and  deliver  it  to  the  sheriff 
when  his  own  claims  are  satisfied  (Kuhlman 
V.  Orser,  5  Duer  ( N.  Y. )  242 ) ,  and  that  a  no- 
tice in  general  terms  was  insufficient  and  void 
(Clarke  v.  Goodridge,  41  N.  Y.  210;  Kuhlman 
V.  Orser,  5  Duer  ( N.  Y. )  242 ;  O'Brien  v.  Me- 
chanics', etc.,  F.  Ins.  Co.,  36  N.  Y.  Super.  Ct. 
no,  14  Abb.  Pr.  N.  S.  (N.  Y.)  314,  45  How. 
Pr.  (N.  Y.)  453;  Harman  v.  Remsen,  2  Abb. 
Pr.  N.  S.  (N.  Y.)  272;  Wilson  i;.  Duncan,  11 
Abb.  Pr.  ( N.  Y. )  3 ) .  According  to  more  re- 
cent decisions,  however,  it  is  not  necessary 
that  the  notice  should  specify  particularly 
the  property  or  debts  supposed  to  be  in  the 
possession  of  or  owing  by  the  individual 
served,  and  the  general  notice  by  the  officer 
that  he  attaches  all  property,  debts,  etc.,  be- 
longing or  owing  to  defendant  in  the  attach- 
ment suit  in  the  possession  or  under  the  control 
of  the  individual  served  is  sufficient.  O'Brien  v. 
Mechanics',  etc.,  F.  Ins.  Co.,  56  N.  Y.  52  [re- 
versingdQ  N.Y.  Super.  Ct.  110, 14  Abb.  Pr.  K  S. 
(N.  Y.)  314,  45  How.  Pr.  (N.  Y.)  453] ;  Drake  r. 
Goodridge,  54  Barb.  (N.  Y.)  78  Ifollowvng 
Greenleaf  v.  Mumford,  19  Abb.  Pr.  (N.  Y.) 
469,  30  How.  Pr.  (N.  Y.)  30,  and  disapprov- 
ing Kuhlman  v.  Orser,  5  Diier  ( N.  Y. )  242 ; 
Wilson  V.  Duncan,  11  Abb.  Pr.  (N.  Y.)  3]; 
Carter  v.  Koshland,  12  Oreg.  492,  8  Pac.  556. 

[X,  H.  1,  b.  (I),  (B).  (3)  (a)] 


41.  Illinois. —  Clymore  v.  Williams,  77  111.. 
618. 

Maine. —  Laughlin  v.  Reed,  89  Me.  226,  36 
Atl.  131 ;  Darling  v.  Dodge,  36  Me.  370. 

Massachusetts. —  Higgins  v.  Drennaii,  157 
Mass.  384,  32  N.  E.  354;  Scovill  v.  Root,  10 
Allen  (Mass.)  414;  Policy  v.  Lenox  Iron 
Works,  4  Allen  (Mass.)  329;  Arnold  v.  Ste- 
vens, 11  Mete.  (Mass.)  258;  Reed  v.  Howard^ 
2  Mete.  (Mass.)  36. 

Minnesota. — Molm  v.  Barton,  27  Minn.  530,, 
8  N.  W.  765. 

Tennessee. — Lea  v.  Maxwell,  1  Head  (Tenn.) 
365. 

Fermon*.— Barron  v.  Smith,  63  Vt.  121,  21 
Atl.  269;  Pond  v.  Baker,  58  Vt.  293,  2  Atl. 
164;  Coffrin  r.  Smith,  51  Vt.  140;  West  River 
Bank  v.  Gorham,  38  Vt.  649;  Fullam  v. 
Stearns,  30  Vt.  443 ;  Bucklin  v.  Crampton,  20  ■ 
Vt.  261;  Putnam  v.  Clark,  17  Vt.  82;  Stanton 
V.  Hodges,  6  Vt.  64. 

Such  provisions  have  been  held  applicable  to 
cord-wood  and  charcoal  in  large  quantities 
(Reed  v.  Howard,  2  Mete.  (Mass.)  36;  Molm^ 
V.  Barton,  27  Minn.  530,  8  N.  W.  765)  ;  glass 
in  plates  three  or  four  feet  square  and  from 
half  an  inch  to  an  inch  in  thickness,  some  of 
which  is  boxed  in  boxes  of  five  or  six  hundred 
pounds  each,  and  some  of  which  remains  un- 
boxed in  the  factory,  and  requires  skill  to 
remove  it  safely,  and  which  cannot  be  re- 
moved except  at  unreasonable  expense  and 
considerable  risk  (Polley  v.  Lenox  Iron 
Works,  4  Allen  (Mass.)  329)  ;  grain  or  hay 
(Bucklin  v.  Crampton,  20  Vt.  261 ;  Putnam  c. 
Clark,  17  Vt.  82;  Stanton  v.  Hodges,  6  Vt. 
64;  Lowry  v.  Walker,  4  Vt.  76)  ;  machinery 
(Higgins  V.  Drennan,  157  Mass.  384,  32  N.  E.. 
354;  Fullam  V.  Stearns,  30  Vt.  443);  pig- 
iron  (Scovill  V.  Root,  10  Allen  (Mass.)  414)  ; 
and  railroad  cars  (Hall  v.  Carney,  140  Mass.. 
131,  3  N.  E.  14). 

Such  provisions  do  not  deprive  the  officer  of 
the  right  to  take  actual  possession  of  the 
property,  if  reasonably  necessary  for  its  pres- 
ervation, although  the  possibility  of  its  remo- 
val may  be  very  remote.  Laughlin  V.  Reed, 
89  Me.  226,  36  Atl.  131. 

Construction  of  statute. —  In  some  states  it 
has  been  held  that  such  provisions  do  not 
change  the  mode  of  making  an  attachment, 
but  merely  provide  an  easier  method  of  pre- 
serving it,  and  that  it  is  still  essential  to  a 
valid  attachment  of  the  articles  specified  that 
they  should  be  taken  into  the  possession  or 
placed  under  the  control  of  the  officer 
(Darling  v.  Dodge,  36  Me.  370;  Bryant  v. 
Osgood,  52  N.  H.  182:  Scott  v.  Manchester 
Print  Works,  44  N.  H.  507;  Chadbourne  v. 
Sumner,  16  N.  H.  129,  41  Am.  Dec.  720; 
Huntington  v.  Blaisdell,  2  N.  H.  317;  Odiorne 
V.  Colley,  2  N.  H.  66,  9  Am.  Dee.  39 ) ,  al- 
though it  has  also  been  held  that  the  leaving 
of  a  copy  with  the  clerk  is  the  act  of  attach- 
ment, taking  possession,  and  notice  to  alL 
concerned  (Putnam  v.  Clark,  17  Vt.  82). 
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(h)  Animals  on  Kange.  Owing  to  the  difficulty  in  taking  possession  of  range 
stock,  provision  is  made  in  some  of  the  states  for  levy  upon  such  property  by 
fiHng  a  copy  of  the  writ  with  a  designated  officer,  together  with  a  notice  thereto- 
appended,  containing  the  number  and  description  of  stock,  that  such  property  or 
a  portion  thereof  is  attached/^  In  others  the  levy  may  be  made,  in  the  presence 
of  certain  credible  witnesses,  by  designating  by  reasonable  estimate  the  number 
of  the  animals,  describing  them  by  their  marks  and  brands,  or  either,  and  giving 
notice  thereof  in  writing  to  the  owner,  his  herder,  or  agent,  if  residing  within 
the  county  and  known  to  the  levying  officer.^^  Where  so  required  there  must  be 
filed  with  the  recorder  a  copy  of  the  notice  attached  to  the  copy  of  the  writ.^ 

(c)  Having  Property  in  View.  Although  to  make  a  valid  levy  upon  person^ 
alty  the  officer  need  not  always  seize  or  even  touch  them,  it  is  usually  held  that  he 
must  have  them  in  his  view.^^  It  has  been  held,  however,  that  a  view  of  the 
property  is  not  absolutely  necessary,  where  the  officer  assumes  dominion  over  the 
property,  having  it,  at  the  time,  within  his  power  and  subject  to  immediate  seizure.^® 

(d)  Delivering  Copy  Warrant  and  Affidavits  to  Party  iii  Possession.  A 
provision  that  the  otScer  levying  upon  personal  property  capable  of  manual 
delivery  shall  deliver  without  delay  to  the  person  from  whose  possession  the  prop- 
erty is  taken,  if  any,  a  copy  of  the  warrant  and  of  the  affidavits  upon  which  it 
was  granted  has  been  held  to  be  merely  directory .^^ 

(ii)  When  Mortgaged  or  Pledged  —  (a)  By  Seizure 'Upon  Payment  or 
Tender  of  Amount  Due.  An  attachment  upon  chattels  mortgaged  or  pledged 
to  a  third  party  may  be  levied  by  seizure  of  the  entire  property  covered  by  the 
mortgage  or  pledge  upon  payment  or  tender  of  the  amount  due  to  the  mortgagee 
or  pledgee,^^  or  upon  depositing  the  amount  dae  with  a  proper  officer  for 


42.  Harmon  v.  Comstock  Horse,  etc.,  Co., 
9  Mont.  243,  23  Pac.  470  (with  county  clerk 
of  county  wliere  such  animals  are  running  at 
large)  ;  Schofield  v.  Territory,  9  N.  M.  526, 
56  Pac.  306  (with  clerk  of  probate  court  of 
the  county  in  which  the  brand  of  such  live 
stock  is  recorded ) . 

Filing  papers  after  office-hours  of  last  day. 
— ^Mont.  Code  CivL  Proc.  c.  6,  tit.  7,  provides 
that  range  stock  may  be  attached  between  the 
first  day  of  November  and  the  next  succeed- 
ing fifteenth  day  of  May,  by  filing  a  copy  of 
the  process  with  the  recorder  of  the  county. 
Where  the  filing  was  made  with  the  proper 
officer  upon  the  fourteenth  day  oi  May,  at  ten- 
thirty  p.  M.,  it  was  held  that  section  911, 
fifth  division  of  the  compileu  -statutes,  pro- 
viding that  county  offices  shall  be  kept  open 
during  the  business  hours  of  each  day,  did 
not  prohibit  the  transaction  of  official  busi- 
ness at  other  times,  and  that  the  service  was 
valid.  Harmon  v.  Comstock  Horse,  etc.,  Co., 
9  Mont.  243,  23  Pac.  470. 

If  live  stock  range  in  more  than  one  county 
"  then  the  officer  may  file  a  like  certified  copy 
of  the  writ  and  brand  in  any  such  county  and 
the  same  shall  have  like  binding  efi'ect  as  a 
lien  upon  such  live  stock."  Schofield  v.  Terri- 
tory, 9  N.  M.  526,  56  Pac.  306. 

43.  Steinfeld  v.  Menager,  (Ariz.  1898)  53 
Pac.  495;  Donald  V.  Carpenter,  8  Tex.  Civ. 
App.  321,  27  S.  W.  1053;  Davis  v.  Dallas  Nat. 
Bank,  7  Tex.  Civ.  App.  41,  26  S.  W.  222; 
Carothers  v.  Wilkerson,  2  Tex.  App.  Civ.  Cas. 
§  353. 

44.  Menager  v.  Farrell,  (Ariz.  1899)  57 
Pac.  607;  Steinfeld  v.  Menager,  (Ariz.  1898) 
53  Pac.  495. 


45.  Alabama. — Abrams  v.  Johnson,  65  Ala.. 
465. 

Illinois. — Culver  v.  Rumsey,  6  111.  App.  598.. 

Maine. —  Nichols  v.  Patten,  18  Me.  231,  36 
Am.  Dec.  713. 

Massachusetts. —  Train  v.  Wellington,  12 
Mass.  495. 

Minnesota. —  Caldwell  v.  Sibley,  3  Minn. 
406. 

Missouri. —  Elliott  v.  Bowman,  17  Mo.  App.. 
693. 

'Neio  York. —  Rodgers  v.  Bonner,  45  N.  Y. 
379. 

Tennessee. — Council  v.  Scott,  5  Baxt.  (Tenn.) 
595. 

Virginia. —  Dorrier  v.  Masters,  83  Va.  459,. 
2  S.  E.  927. 

West  Virginia. —  Poling  v.  Flanagan,  41 
W.  Va.  191,  23  S.  E.  685. 

46.  Taacks  r.  Schmidt,  18  Abb.  Pr.  (N.  Y.) 
307  (holding  that  where  the  sheriff  directs 
the  master  of  a  vessel  to  deliver  certain  goods 
on  board,  which  were  designated  in  a  warrant 
of  attachment  in  his  possession,  and  the  mas- 
ter receipts  for  the  goods,  there  is  a  sufficient 
levy,  although  tlie  sheriff  does  not  see  the  goods 
until  tl\e  arrival  of  the  vessel  at  her  destina- 
tion in  anv  countv)  ;  Fullani  /■.  Stearns,  30 
Vt.  443:  Putnam  r.  Clark,  17  Vt.  82. 

47.  Adams  /•.  Speehnan,  10  N.  Y.  Suppl. 
364,  N.  V.  SI.  2()6  [alllrmcd  in  124  N.  Y. 
666,  27  N.  F.  854]. 

48.  .\rlzo)Ht. — Mooney  r.  Broadway,  (Ariz. 
ISSCO   1 1  Pac.  114. 

California. —  Irwin  v.  McDowell,  91  CaL 
119,  27  Pac.  601;  Berson  r.  Nunan,  63  Cal. 
550. 

Iowa. —  Webster  City  Grocery  Co.  v.  Losey, 
[X,  H,  1,  b/(ll),  (A)] 
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liim.^^  If  the  officer  levies  an  attachment  upon  the  property  by  seizing  tlie  same 
and  appoints  a  keeper  without  complying  with  the  foregoing  requirements  the 
attachment  is  unlawful  as  against  the  mortgagee,^^  and  it  has  been  held  that  he 


108  Iowa  687.,  78  N,  W.  75;  Geiershofer  v. 
Nupuf,  106  Iowa  374,  76  N.  W.  745 ;  Willson 
V.  Feltliouse,  90  Iowa  315,  57  N.  W.  878; 
Blotcky  V.  O'Neill,  83  Iowa  574,  49  Nf  W. 
1029. 

Maine. —  Barrows  v.  Turner,  50  Me.  127 ; 
Deering  v.  Lord,  45  Me.  293;  Foster  v.  Per- 
kins, 42  Me.  168;  Smith  v.  Smith,  24  Me. 
555;  Barker  v.  Chase,  24  Me.  230;  Wolfe  V. 
Dorr,  24  Me.  104:  Paul  v.  Hayford,  22  Me. 
234. 

Massachusetts. —  Goulding  v.  Hair,  133 
Mass.  78;  Bicknell  v.  Cleverly,  125  Mass. 
164;  Porter  v.  Warren,  119  Mass.  535; 
Hooton  V.  Gamage,  11  Allen  (Mass.)  354; 
Pomeroy  v.  Smith,  17  Pick.  (Mass.)  85. 

Montana. —  Roeheleau  v.  Boyle,  12  Mont. 
590,  31  Pac.  533. 

NetD  Hampshire. —  Briggs  v.  Walker,  21 
N.  H.  72. 

Oklahoma. — Greenville  Nat.  Bank  v.  Evans- 
Snyder-Buel  Co.,  9  Okla.  353,  60  Pac.  249, 
but  this  does  not  apply  to  a  mortgage  exe- 
cuted in  the  Indian  Territory  on  property 
located  therein  and  subsequentlv  brought  into 
Oklahoma. 

South  Dakota. —  Deering  v.  Warren,  1  S.  D. 
35,  44  N.  W.  1068. 

Tennessee. —  Memphis  First  Nat.  Bank  v. 
Pettit,  9  Heisk.   (Tenn.)  447. 

Texas.— Stiles  v.  Hill,  62  Tex.  429. 

Fermon* .— Hefflin  v.  Bell,  30  Vt.  134. 

Effect  of  assignment  to,  or  purchase  by,  at- 
taching creditor  of  chattel  mortgage. —  Where 
an  attaching  creditor  purchases  a  prior  chat- 
tel mortgage  and  has  the  same  assigned  to 
him,  this  is  not  a  payment  of  the  mortgage 
within  the  provision  of  the  Iowa  statute  pro- 
viding that  attaching  creditors  may  take  pos- 
session of  mortgaged  chattels  upon  paying 
the  mortgaged  debt.  Webster  City  Grocery 
Co.  V.  Losey,  108  Iowa  687,  78  N.  W.  75. 

Inconvenience  of  making  tender  no  excuse. 
—  Mere  inconvenience  in  making  a  tender  re- 
quired by  statute  before  mortgaged  property 
can  be  attached  will  not  authorize  a  disregard 
of  the  statutorv  provision.  Foster  v.  Perkins, 
42  Me.  168. 

Tender  after  levy  insufficient. —  In  Iowa  a 
tender  to  the  mortgagee  of  the  amount  due 
upon  a  chattel  mortgage,  or  the  deposit  of 
such  sum  with  the  clerk  of  the  district  court 
by  an  attachment  creditor  after  the  levy  of 
his  attachment  upon  the  mortgaged  chattels 
will  not  make  such  valid  levy.  Blotcky  v. 
O'Neill,  83  Iowa  574,  49  N.  W.  1029. 

Tender  must  be  of  a  definite  sum  and  money 
turned  into  court. — By  Vt.  Laws  (1854),  p  15, 
it  was  provided  that  if  personal  property  was 
purchased  with  an  agreement  that  it  should 
belong  to  the  vendor  till  the  price  was  paid,  a 
creditor  of  the  vendee  who  attached  the  prop- 
erty must  tender  to  the  vendor  the  amount  of 
his  claim  within  ten  days  after  the  attach- 
ment, and  a  mere  statement  by  the  attaching 
creditor  that  he  was  ready  to  pay  the  claim, 
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and  had  the  money  with  him  with  which  to 
pay,  was  insufficient,  as  the  tender  should 
have  been  of  a  definite  sum  and  the  money 
turned  into  court,   Hefflin  v.  Bell,  30  Vt.  134. 

Tender  unnecessary  where  assignee  has  no 
interest  in  the  mortgage. —  No  tender  to  an" 
assignee  of  a  mortgage  or  demand  on  him 
for  an  account  of  the  amount  due  on  the 
mortgage  is  necessary  by  plaintiff  claiming 
the  right  of  redemption  under  an  attachment 
of  the  equity,  when  such  assignee  had  no  in- 
terest in  the  mortgage  at  the  time  of  the  at- 
tachment. Millett  V.  Blake,  81  Me.  531,  18 
Atl.  293,  10  Am.  St.  Rep.  275. 

Waiver  of  payment  by  mortgagee. —  No  one 
except  the  mortgagee  can  insist  that  the  at- 
taching creditor  pay  his  mortgage  or  deposit 
with  the  clerk  a  sufficient  sum  to  do  so,  as 
provided  by  statute,  and  the  mortgagee  may 
waive  his  rights  under  such  statute.  Willson 
V.  Felthouse,  90  Iowa  315,  57  N.  W.  878; 
Meeker  v.  Wilson,  1  Gall.  (U.  S.)  419,  16 
Fed.  Cas.  No.  9,392. 

49.  Deposit  with  clerk  of  the  district  court 
of  the  county  from  which  the  attachment  is- 
sued. Blotckv  V.  O'Neill,  83  Iowa  574,  49 
N.  W.  1029. 

Deposit  with  county  clerk  or  treasurer. — 
Irwin  V.  McDowell,  91  Cal.  119,  27  Pac.  601; 
Berson  v.  Nunan,  63  Cal,  550;  Deering  v. 
Warren,  1  S.  D.  35,  44  N.  W.  1068. 

No  application  wnen  mortgagee  and  attach- 
ijig  creditor  are  one  and  the  same. —  S.  D. 
Comp.  Laws,  §§  4388,  4389,  requiring  that 
before  mortgaged  personal  property  can  be 
taken  under  attachment  the  officer  so  taking 
must  pay  or  tender  to  the  mortgagee  tlie 
amount  of  his  debt  and  interest,  or  deposit 
the  same  with  the  county  treasurer,  have  no 
application  where  the  mortgagee  and  the  at- 
taching creditor  are  one  and  the  same  person. 
Deering  v.  Warren,  1  S.  D.  35,  44  N.  W.  1068. 

50.  Pomeroy  v.  Smith,  17  Pick.  (Mass.) 
85. 

Attachment  in  common  form  voidable  at 
election  of  mortgagee. —  An  attachment  of 
goods  subject  to  a  mortgage  as  the  property 
of  the  mortgagor  is  not  void.  It  is  at  most 
merely  voidable  at  the  election  of  the  mort- 
gagee. He  may  or  may  not  insist  on  his 
rights  as  mortgagee  and  thus  avoid  the  at- 
tachment. Scott  V.  Whittemore,  27  N.  H. 
309  [followed  in  Clement  v.  Little,  42  N.  H. 
563;  Hill  v.  Wiggin,  31  N.  H.  292]. 

May  not  take  goods  from  possession  of 
mortgagee's  bailee. —  An  officer  has  no  right 
by  virtue  of  a  writ  against  the  mortgagee  to 
attach  and  take  goods  from  the  possession  of 
a  bailee  of  the  mortgagee  without  paying 
or  tendering  the  amount  due  upon  the  mort- 
gage.   Barker  v.  Chase,  24  Me.  230. 

Right  of  officer  to  undisturbed  possession  as 
against  mortgagee  until  completion  of  inven- 
tory.—  In  Michigan  the  contention  that  a 
sheriff  who  attaches  chattel  mortgaged  prop- 
erty cannot  be  disturbed  in  his  possession  by 
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will  be  liable  to  the  mortgagee  as  for  a  conversion,  although  he  does  not  move 
or  otherwise  disturb  the  propertj.^^ 

(b)  Levy  Subject  to  Mortgage.  Mortgaged  chattels  may  be  attached  also  by 
levying  on  the  right  or  equity  of  redemj^tion,  subject  to  the  rights  of  the  holder 
of  the  mortgage.^^ 

e.  On  Realty  —  (i)  In  General  —  (a)  Bule  Stated.  To  constitute  a  valid 
levy  upon  land,  the  officer  must  do  some  act  which  shows  that  he  has  seized  the 
property  and  exercised  dominion  over  it  and  that  is  sufficient  to  put  the  owner  or 
his  tenant  upon  notice  ;  but  owing  to  the  difficulty  of  making  a  seizure  of  lands 
the  law  has  invented  the  fiction  of  constructive  seizure,  which  may  be  accom- 
plished in  various  ways  under  the  statutes  of  the  different  states.^.^  The  tenant  is 
not  thereby  dispossessed,^^  and  in  the  absence  of  statute  requiring  it  it  is  not 


the  mortgagee  until  an  inventory  is  com- 
pleted, after  which  he  has  the  right  to  fix  the 
character  of  his  levy,  and  whether  in  opposi- 
tion or  subject  to  the  mortgage  has  been  set- 
tled in  the  negative.  Rosenfield  v.  Case,  87 
Mich.  295,  49  N.  W.  630  ^following  Merrill  v. 
Denton,  73  Mich.  628,  41  N.  W.  823]. 

51.  Irwin  v.  McDowell,  91  Cal.  119,  27  Pac. 
601 ;  Rocheleau  v.  Boyle,  12  Mont.  590,  31 
Pac.  533. 

52.  Arizona. — Mooney  v.  Broadway,  (Ariz. 
1886)  11  Pac.  114. 

Kansas. —  Myers  v.  Cole,  32  Kan.  138,  4 
Pac,  169,  holding  that  where  the  officer  levies 
an  attachment  upon  certain  goods  subject  to 
-a  mortgage" and  takes  possession  of  the  same 
as  against  all  persons  except  the  mortgagee, 
and  defendant  in  the  attachment  is  wholly 
divested  of  his  possession  of  the  goods,  such 
levy  is  sufficient  as  to  defendant,  whether  it 
be  sufficient  or  not  as  to  some  third  person 
claiming  some  interest  in  the  goods,  and  he 
may  not  be  wholly  and  entirely  divested  of 
the  possession. 

Massachusetts. —  Goulding  V.  Hair,  133 
Mass.  78. 

Michigan. —  Hyde  v.  Shank,  77  Mich.  517, 
43  N.  W.  890;  Merrill  v.  Denton,  73  Mich. 
.628,  41  N.  W.  823;  Wallen  v.  Rossman,  45 
Mich.  333,  7  N.  W.  901,  the  last  case  holding 
that  an  officer  who  levies  subject  to  a  mort- 
gage can  afterward  change  the  levy,  and  the 
indorsement  on  his  writ  is  the  evidence  of  his 
final  action. 

Tea?as.— Ellis  v.  Bonner,  80  Tex.  198,  15 
S.  W.  1045,  26  Am.  St.  Rep.  731;  Stiles  v. 
Hill,  62  Tex.  429.  j±nd  see  Robinson  v.  Veal, 
1  Tex.  App.  Civ.  Cas.  §  311. 

See  also  Garnishment. 

Effect  of  waiver  by  mortgagor  of  right  of 
possession. —  The  waiver  by  a  mortgagor  of 
his  right  to  the  possession  of  the  property 
until  the  maturity  of  the  mortgage  debt,  and 
his  consent  that  the  mortgagee  may  take  im- 
mediate possession,  cannot  afl'ect  the  rights 
of  an  attaching  creditor  who,  if  he  regards 
the  mortgage  as  valid,  should  levy  subject  to 
the  rights  of  the  mortgagee,  and  if  he  claims 
it  to  be  void  as  to  credittjrs  and  succeeds  in 
showing  such  fact  the  agreement  as  to  posses- 
sion will  not  afTect  that  question.  Hyde  V. 
Shank,  77  Mich.  517,  43  N.  W.  890. 

Levy  on  property  conveyed  in  trust  for  spe- 
cific purpose. —  Upon  the  acceptance  of  a  deed 
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of  trust  by  a  creditor  secured  thereby  who 
did  not  participate  in  fraud  in  its  execution 
it  became  a  valid  lien  upon  the  property  to 
secure  his  claim,  and  the  trustee  was  enti- 
tled to  the  possession;  a  subsequent  levy  of 
attachment  by  another  creditor,  made  by 
seizure  instead  of  by  notice  as  provided  by 
law,  was  void  and  created  no  lien.  Sutton  v. 
Simon,  91  Tex.  638,  45  S.  W.  559. 

53.  Baker  v.  Aultman,  107  Ga.  339,  33 
S.  E.  423,  73  Am.  St.  Rep.  132;  New  England 
Mortg.  Security  Co.  v.  Watson,  99  Ga.  733, 
27  S.  E.  160;  Smith  v.  Brown,  96  Ga.  274,  23 
S.  E.  849  (holding  that  in  the  absence  of  a 
provision  for  rendering  constructive  seizure 
of  land  complete  by  entry  upon  a  docket 
kept  for  public  inspection,  the  officer  must 
either  actually  enter  upon  and  take  physical 
possession  of  the  lands,  or  at  least  give  the 
defendant  or  person  in  possession  actual  wTit- 
ten  notice  in  order  to  render  the  levy  such 
notice  of  depending  attachment  proceedings 
as  will  render  a  judgment  therein  binding 
upon  defendant)  ;  Rodgers  v.  Bonner,  55 
Barb.  (N.  Y.)  9;  Learned  Vandenburgh,  8 
How.  Pr.  (N.  Y.)  77. 

Mere  determination  in  the  mind  of  the  offi- 
cer is  not  enough  unless  evidenced  by  some 
unequivocal  act  clearly  indicating  his  inten- 
tion of  appropriating  or  singling  out  certain 
real  estate  for  the  satisfaction  of  the  debt, 
Shoonover  v.  Osborne,  111  Iowa  140,  82  N.  W. 
505,  82  Am.  St.  Rep.  496. 

Record  in  recorder's  office  of  no  effect. — 
Where  it  did  not  appear  by  the  return  that 
any  seizure  of  the  lands  in  question  was 
made,  or  that  any  change  of  possession,  real 
or  symbolical,  was  attempted,  it  was  held 
that  the  record  of  the  attachment  in  the 
office  of  the  recorder  of  mortgages  had  no 
legal  effect.  Stockton  r.  Do^^^lev,  6  La.  Ann. 
581. 

54.  Smith  v.  Brown,  06  Ga.  274,  23  S.  E. 
849. 

-Statutory  provisions  as  to  manner  of  levy 
see  infra,  X,  H,  1,  c,  (i),  (b). 

55.  Shoonover  v.  Osborne,  111  Iowa  140, 
82  N.  W.  505,  82  Am.  St.  Pop.  496:  Perrin 
r.  Leverott,  13  Mass.  128:  Watson  r.  Todd, 
5  Mass.  271  :  Smith  v.  Collins,  41  Mich.  173, 
2  N.  W.  177. 

Dispossession  unauthorized  in  absence  of 
express  directions. —  The  statute  authorizing 
attachment  and  sale  of  land  of  non-resident 
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necessary  that  the  officer  in  levying  upon  land  should  take  possession  of  the 
same,^^  enter  upon  it,^^  or  even,  it  has  been  held,  have  the  same  in  his  view.^ 

(b)  Particular  Modes  —  (1)  Declaration  on  Premises  in  Presence  of  "Wit- 
nesses. In  some  states  the  levy  may  be  made  by  the  officer  going  to  the  house 
and  lands  of  defendant,  or  to  the  person  or  house  of  the  person  in  whose  custody 
and  possession  defendant's  property  or  estate  may  be,  and  then  and  there  declar- 
ing in  the  presence  of  credible  witnesses  that  he  attaches  the  lands  and  tenements^ 
of  such  defendant  at  the  suit  of  plaintiff.^^ 

(2)  Indorsement  on  Writ.  In  some  jurisdictions  a  levy  on  real  property 
may,  by  statute,  be  made  by  an  indorsement  of  such  levy  on  the  writ,^^  or,  as  it  is 


and  absent  debtors  for  debt,  by  order  of  the 
chancellor,  does  not  authorize  the  ofl&cer  levy- 
ing the  same,  unless  he  is  so  expressly  di- 
rected, to  turn  out  the  defendant  or  his  ten- 
ant from  the  possession,  nor  is  such  delivery 
of  possession  necessary  to  give  efficacy  to  the 
levy  of  the  writ.  Wood  v.  Weir,  5  B.  Mon. 
(Ky.)  544. 

Officer  gains  no  right  of  property  or  posses- 
sion.—  Where  real  estate  is  attached  the  offi- 
cer serving  the  writ  gains  no  right  of  prop- 
erty in  or  possession  of  the  real  estate  by 
the  levy.  Travis  v.  Topeka  Supply  Co.,  42 
Kan.  625,  22  Pae.  991;  Scott  v,  Manchester 
Print  Works,  44  N.  H.  507. 

Seizure  not  vitiated  by  permitting  widow  of 
deceased  to  remain  on  property. —  A  seizure 
of  property  of  a  deceased  husband  by  the 
sheriff,  made  by  his  going  upon  the  property, 
giving  notice  of  the  seizure  to  all  the  occu- 
pants, and  appointing  one  of  the  tenants  as 
keeper,  is  not  vitiated  by  the  fact  that  he  has 
permitted  the  widow  to  remain  on  the  prem- 
ises.   Paul  V.  Hoss,  28  La.  Ann.  852. 

56.  Kentucky. —  Wood  v.  Weir,  5  B.  Mon. 
(Ky.)  544. 

Louisiana. —  Budd  v.  Stinsen,  20  La.  Ann. 
573;  Boyle  v.  Ferry,  12  La.  Ann.  425. 

Massachusetts. —  Ashmun  v.  Williams,  8 
Pick.  (Mass.)  402. 

Mississippi. —  Saunders  v.  Columbus  L., 
etc.,  Ins.  Co.,  43  Miss.  583. 

New  York. — Burkhardt  v.  McClellan,  1  Abb. 
Dec.  (N.  Y.)  263,  15  Abb.  Pr.  (N.  Y.)  243 
note. 

Tennessee. —  Burr  v.  Graves,  4  Lea  ( Tenn. ) 
552. 

Texas. —  Miller  v.  Sims,  3  Tex,  App.  Civ. 
Cas.  §  65. 

United  States. —  Steam  Stone-Ciitter  Co.  v. 
Sears,  20  Blatchf.  (U.  S.)  23,  9  Fed.  8,  con- 
struing Vermont  statute. 

Levy  not  prevented  by  military  occupation 
of  property. — ^Where  real  property  was  seized 
under  a  writ  of  attachment  in  the  mode  re- 
quired by  the  Louisiana  act  of  1857,  and  it 
was  occupied  by  military  forces,  this  would 
not  interfere  with  the  seizure,  for  in  such 
case  actual  possession  by  the  sheriff  was  not 
necessary.  Budd  v.  Stinson,  20  La.  Ann. 
573. 

57.  Connecticut. — Wales  v.  Clark,  43  Conn. 
183. 

Maine. —  Crosby  v.  Allyn,  5  Me.  453. 

Massachusetts. —  Taylor  v.  Mixter,  1 1  Pick. 
(Mass.)  341;  Perrin  v.  Leverett,  13  Mass. 
128. 
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Michigan. —  Campau  v.  Barnard,  25  Mich. 
381. 

Mississippi. —  Saunders  v.  Columbus  L.,. 
etc.,  Ins.  Co.,  43  Miss.  583. 

IS'eio  Hampshire. —  Kittredge  v.  Bellows,  7 
N.  H.  399. 

New  York. —  Rodgers  v.  Bon^-er,  45  N.  Y. 
379;  Learned  V.  Vandenburgh,  7  How.  Pr. 
(N.  Y.)  379. 

Tennessee. — Burr  v.  Graves,  4  Lea  ( Tenn. ) 
552. 

Texas. —  Sanger  v.  Trammell,  66  Tex.  361,, 
1  S.  W.  378;  Miller  v.  Sims,  3  Tex.  App.  Civ. 
Cas.  §  65. 

Virginia. —  Robertson  v.  Hoge,  83  Va.  124,. 
1  S.  E.  667. 

Entry  presumed  where  necessary. —  Where 
an  officer  returns  that  he  attached  certain 
lands,  if  it  be  necessary  for  him  to  enter  upon. 
the  land  such  act  will  be  presumed  to  have 
been  done.    Crosby  v.  Allyn,  5  Me.  453. 

58.  Iowa. — Shoonover  v.  Osborne,  111  Iowa 
140,  82  N.  W.  505,  82  Am.  St.  Rep.  496. 

Massachusetts. —  Taylor  v.  Mixter,  11  Pick. 
(Mass.)  341. 

Michigan. —  Campau  v.  Barnard,  25  Mich. 
381. 

New  York. —  Rodgers  v.  Bonner,  45  N.  Y. 
379;  Learned  v.  Vandenburgh,  7  How.  Pr. 
(N.  Y.  )  379. 

Virginia. —  Robertson  v.  Hoge,  83  Va.  124,. 
1  S.  E.  667. 

59.  People's  Bank  v.  West,  67  Miss.  729,  7 
So.  513,  8  L.  R.  A.  727;  Drysdale  v.  Biloxi 
Canning  Co.,  67  Miss.  534,  7  So.  541 ;  Tomlin- 
son  V.  Stiles,  29  N.  J.  L.  426. 

If  the  land  is  wild,  uncultivated,  or  unoccu- 
pied, a  return  upon  the  writ  by  the  proper  of- 
ficer that  he  has  attached  the  land,  giving  a 
description  thereof  by  numbers,  metes,  and. 
bounds,  or  otherwise,  will  be  a  sufficient  levy 
without  going  upon  the  land.  People's  Bank 
V.  West,  67  Miss.  729,  7  So.  513,  8  L.  R.  A, 
727. 

If  there  be  no  person  in  possession  he  must 
make  the  declaration  on  the  premises,  and  if 
there  are  several  distinct  lots  lying  in  differ- 
ent places  he  must  proceed  in  this  manner 
with  respect  to  each  lot,  but  where  the  sev- 
eral lots  constitute  one  farm  this  is  unneces- 
sary. Tomlinson  v.  Stiles,  29  N.  J.  L.  426. 
See  supra,  X,  H,  1,  a,  (ii). 

60.  Alabama. —  Johnson  v.  Burnell,  12  Ala. 
743. 

Iowa. —  Schoonover  v.  Osborne,  (Iowa  1899) 
79  N.  W.  372 ;  Melhop  v.  Meinhart,  70  Iowa 
685,  28  N.  W.  545. 
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worded  in  some  reported  cases,  by  an  indorsement  on  the  officer's  return  upon 
the  process.^^ 

(3)  Posting  Copy  of  Writ  or  Order  Upon  Property.  It  is  a  common  pro- 
vision in  a  number  of  the  states  that  where  there  is  no  occupant  of  the  property 
a  copy  of  the  writ,  and  description,  and  notice  that  the  property  is  attached  shall 
be  posted  in  a  conspicuous  place  on  such  property .^^ 

(4)  Service  of  Writ  on  Defendant.  In  some  jurisdictions  the  statutes  pro- 
vide for  service  of  a  copy  of  the  writ  upon  defendant  in  the  action  if  he  can  be; 
found  in  the  county.^^ 

(5)  Service  of  Writ  and  Description  on  Occupant.  In  other  states  it  is. 
provided  that  a  copy  of  the  writ,  usually  accompanied  by  a  description  of  the 
property  attached  and  a  notice  that  it  is  attached,  shall  be  left  with  the  occupant 
of  the  property.^ 


Massachusetts. —  Taylor  v.  Mixter,  11  Pick. 
(Mass.)  341  [following  Ferrin  v.  Leverett,  13 
Mass.  128]. 

Missouri. —  Lackey  v.  Seibert,  23  Mo. 
85. 

New  York. — Learned  «?.Vand.enburgh,  7  How. 
Pr.  (N.  Y.)  379. 

Texas. —  Riordan  v.  Brittoii,  69  Tex.  198,  7 
S.  W.  50,  5  Am.  St.  Rep.  37 ;  Sanger  v.  Tram- 
mell,  66  Tex.  361,  1  S.  W.  378;  Hancock  r. 
Henderson,  45  Tex.  479;  Woldert  v.  Nedder- 
hut  Packing  Provision  Co.,  18  Tex.  Civ.  App. 
602,  46  S.  W.  378;  Miller  v.  Sims,  3  Tex. 
App.  Civ.  Cas.  §  65. 

Virginia.—  Cirode  V.  Buchanan,  22  Gratt. 
(Va.)  205;  Clark  v.  Ward,  12  Gratt.  (Va.) 
440. 

No  lien  until  indorsement  made. —  Under 
Tex.  Rev.  Stat.  art.  2291,  providing  that  in 
order  to  attach  real  estate,  it  shall  not  be 
necessary  for  the  officer  to  go  upon  the  ground 
"  but  it  shall  be  sufficient  for  him  to  indorse 
such  levy  upon  the  writ,"  it  has  been  held 
that  the  lien  does  not  exist  until  such  in- 
dorsement is  made.  Sanger  v.  Trammell,  66 
Tex.  361,  1  S.  W.  378. 

61.  Pond  V.  Baker,  55  Vt.  400;  Robertson 
■V.  Hoge,  83  Va.  124,  1  S.  E.  667. 

62.  California. —  Davis  v.  Baker,  88  Cal. 
106,  25  Pac.  1108;  Davis  v.  Baker,  72  Cal. 
494,  14  Pac.  102;  Schwartz  v.  Cowell,  71  Cal. 
306,  12  Pac.  252;  Watt  v.  Wright,  66  Cal.  202, 
5  Pac.  91 ;  Sharp  v.  Baird,  43  Cal.  577 ;  Main 
V.  Tappener,  43  Cal.  206 ;  Wheaton  v.  Neville, 
19  Cal.  42;  Ritter  v.  Scannell,  11  Cal.  238, 
70  Am.  Dec.  775. 

Zda/io.— Williams  v.  Olden,  (Ida.  1900)  61 
Pac.  517;  Hailey  First  Nat.  Bank  v.  Sonnelit- 
ner,  (Ida.  1898)  51  Pac.  993. 
'  Kansas. —  Travis  v.  Topeka  Supply  Co.,  42 
Kan.  625,  22  Pac.  991;  Head  v.  Daniels,  38 
Kan.  1,  15  Pac.  911. 

Nebraska. —  Westervelt  v.  Hagge,  61  Nebr. 
647,  85  N.  W.  852 ;  Shoemaker  v.  Harvey,  43 
Nebr.  75,  61  N.  W.  109. 

Oregon. —  Hall  v.  Stevenson,  19  Greg.  153, 
23  Pac.  887,  20  Am.  St.  Rep.  803. 

United  States. — Mickey  v.  Stratton,  5  Sawy. 
(U.  S.)  475,  17  Fed.  Cas.  No.  9,530,  11  Chic. 
Leg.  N.  314. 

Omission  fatal  to  validity  of  levy. —  Where 
plaintiff  in  ejectment  claims  title  through  an 
attachment,  if  it  appears  that  the  officer  to 


whom  iit  was  directed  failed  to  comply  witk 
the  requirements  of  Cal.  Code  Civ.  Proc. 
§  542,  requiring  that  a  copy  of  the  attachment, 
with  a  description  of  the  property  attached 
and  notice  that  it  is  attached  be  left, 
with  the  occupant  of  the  property  or  posted 
upon  it,  the  omissions  are  fatal,  and  plain-^ 
tiff  cannot  recover.  Schwartz  v.  Cowell,  71 
Cal.  306,  12  Pac.  252;  Watt  v.  Wright,  6& 
CaL  202,  5  Pac.  91.  And  see  Mickey  v.  Strat- 
ton, 5  Sawy.  (U.  S.)  475,  17  Fed.  Cas.  No. 
9,530,  11  Chic.  Leg.  N.  314. 

Effect  of  failure  to  post  on  each  of  several 
lots. —  When  an  order  is  levied  upon  a  larger 
number  of  adjoining  town  lots  failure  to  place 
a  copy  on  each  separate  lot  does  not  render 
the  service  void.  Blake  v.  Rider,  36  Kan.  693>, 
14  Pac.  280.  But  see  Hall  v.  Stevenson,  19- 
Greg.  153,  23  Pac.  887,  20  Am.  St.  Rep.  803,, 
holding  that  posting  a  copy  on  one  tract  will 
not  be  sufficient  in  case  of  levy  on  separate^ 
and  distinct  tracts. 

Presumption  that  there  was  no  occupant. — 
When  the  officer's  return  shows  that  he  at  a, 
certain  time  attached  certain  real  estate,  and 
posted  a  copy  of  the  order  in  a  conspicuous 
place  on  the  premises,  as  provided  by  Kan.. 
Civ.  Code,  §  198,  where  there  is  no  occupant^ 
in  the  absence  of  anything  to  the  contrary  it 
will  be  presumed  that  the  officer  did  his  duty 
and  that  there  was  no  occupant.  Head  v. 
Daniels,  38  Kan.  1,  15  Pac.  911.  Contra^ 
Shoemaker  v.  Harvey,  43  Nebr.  75,  61  N.  W. 
109. 

Sufficient  compliance  with  requirement  to 
post  in  "  conspicuous  place." —  Where  a  writ 
of  attachment  was  posted  on  the  side  of  a 
house  next  a  street,  the  house  being  near  a 
corner,  and  there  being  a  vacant  lot  opposite 
the  side  of  the  house,  and  two  witnesses  tes- 
tify that  the  notice  could  be  easily  and 
plainly  seen  by  a  passer-by,  a  finding  that  it 
was  posted  in  "  a  conspicuous  place,"  as  re- 
quired by  Cal.  Code  Civ.  Proc.  §  542,  is  war- 
ranted. Davis  V.  Baker,  88  Cal.  106,  25  Pac> 
1108. 

63.  Thompson  v.  White,  25  Colo.  226,  54 
Pac.  718;  Great  West  Min.  Co.  v.  Woodmas 
Alston  Min.  Co.,  12  Colo.  46,  20  Pac.  771,  13 
Am.  St.  Rep.  204 :  Grollman  v.  Lipsitz,  43 
,S.  C.  329,  21  S.  E.  272. 

64.  California. —  Davis  v.  Baker,  72  Cal. 
494,  14  Pac.  102;  Schwartz  v.  Cowell,  71  CaL 
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(c)  Recording.  In  some  jurisdictions  in  addition  to  someone  of  the  foregoing 
steps,  and  in  others  in  heu  thereof,  it  is  provided  that  the  levying  officer  shall  file 
with  some  designated  officer  a  copy  of  the  writ,  certificate  of  attachment,  or  the 
like,  together  with  a  description  of  the  property  attached  and  a  notice  that  it  is 
attached.^^    In  some  jurisdictions  these  provisions  constitute  an  essential  part  of  a 


306,  12  Pac.  252;  Sharp  v.  Baird,  43  Calr577; 
Main  v.  Tappener,  43  Cal.  206. 

/da/io.— Williams  i;.  Olden,  (Ida.  1901)  61 
Pac.  517;  Hailey  First  Nat.  Bank  v.  Sonne- 
litner,  (Ida.  1898)  51  Pac.  993. 

Kansas. —  Head  v.  Daniels,  38  Kan.  1,  15 
Pac.  911;  Blake  v.  Rider,  36  Kan.  693,  14 
Pac.  280 ;  Wilkins  v.  Tourtellott,  28  Kan.  825. 

Kentucky  —  Thomas  v.  Mahone,  9  Bush 
(Ky.)  Ill:  Mannix  v.  Lacey,  7  Ky.  L.  Rep. 
440. 

Nebraska. —  Westervelt  v.  Hagge,  61  Nebr. 
647,  85  N.  W.  852. 

Oregon. —  Hall  v.  Stevenson,  19  Oreg.  153, 
23  Pac.  887,  20  Am.  St.  Rep.  803. 

Pennsylvania. —  Vandergrift's  Appeal,  83 
Pa.  St.  126. 

United  States. — Mickey  v.  Stratton,  5  Sawy. 
(U.  S.)  475,  17  Fed.  Gas.  No.  9,530,  11  Chic. 
Leg.  N.  314. 

Presumption  of  delivery  to  proper  party. — 
In  support  of  a  writ  of  attachment,  where  the 
return  recites  that  the  levy  was  made  on  cer- 
tain lands  "  by  delivering  a  true  copy  of  the 
within  order  of  attachment  to  Bridget  Cook, 
she  being  the  wife  of  James  Cook,  who  was 
not  found,  and  a  white  person  over  the  age  of 
sixteen  years  old  and  living  on  the  land  de- 
scribed," it  will  be  presumed  that  Bridget 
Cook  was  the  occupant  of  the  land.  Mannix 
V.  Lacey,  7  Ky.  L.  Rep.  440. 

The  description  of  the  attached  property, 
while  it  need  not  be  technically  correct  in 
every  part,  must  be  sufficient  to  give  notice 
to  a  reasonably  prudent  man  as  to  the  iden- 
tity of  the  property  attached.  It  must  de- 
scribe the  same  sufficiently  to  identify  it  so 
that  a  purchaser  can  tell  from  the  notice  it- 
self what  property  he  is  buying,  and  parol 
evidence  is  not  admissible  to  help  out  a  de- 
fective description.  Hailey  First  Nat.  Bank 
V.  Sonnelitner,  (Ida.  1898)  51  Pac.  993. 

65.  California.'- — Main  V.  Tappener,  43  Cal. 
206;  Wheaton  v.  Neville,  19  Cal.  42;  Ritter 
V.  Scannell,  11  Cal.  238,  70  Am.  Dec.  775. 

Colorado. —  Thompson  v.  White,  25  Colo. 
■226,  54  Pac.  718;  Ravnolds  v.  Ray,  12  Colo. 
108,  20  Pac.  4;  Great  West  Min.  Co.  v.  Wood- 
mas  Alston  Min.  Co.,  12  Colo.  46,  20  Pac.  771, 
13  Am.  St.  Rep.  204. 

Connecticut. — Wales  v.  Clark,  43  Conn.  183. 

Idaho. —  Hailey  First  Nat.  Bank  v.  Sonne- 
litner, (Ida.  1898)  51  Pac.  993. 

Illinois. —  Worcester  Nat.  Bank  v.  Cheeney, 
:87  111.  602;  Hall  v.  Gould,  79  111.  16;  Gaty  V. 
Pittman,  11  111.  20. 

Indiana. —  Porter  v.  Byrne,  10  Ind.  146,  71 
Am.  Dec.  305. 

Kansas. —  Travis  v.  Topeka  Supply  Co.,  42 
Xan.  625,  22  Pac.  991. 

Maine. —  Bacon  v.  Denning,  33  Me.  171. 

Maryland. —  Herzberg  v.  Warfield,  76  Md. 
446,  25  Atl.  664;  Waters  v.  Duvall,  11  Gill 

[X,  H,  1,  e,  (i).  (c)] 


&  J.  (Md.)  37,  33  Am.  Dec.  693;  Fitzhugh  v. 
Hellen,  3  Harr.  &  J.  (Md.)  206. 

Massachusetts.' — Pomroy  v.  Stevens,  11- 
Metc.  (Mass.)  244. 

Michigan. —  People  v.  Colerick,  67  Mich. 
362,  34  N.  W.  683;  Campau  v.  Barnard,  25 
Mich.  381. 

Mississippi.— Saunders  V.  Columbus  L.,  etc., 
Ins.  Co.,  43  Miss.  583. 

Missouri. —  Winningham  v.  Trueblood,  149 
Mo.  572,  51  S.  W.  399;  Bryant  v.  Duffy,  128 
Mo.  18,  30  S.  W.  317;  Stanton  v.  Boschert, 
104  Mo.  393,  16  S.  W.  393;  Lackey  v.  Seibert, 
23  Mo.  85;  Richards  v.  Harrison,  71  Mo.  App. 
224. 

Nebraska. —  Adams  v.  Boulware,  1  Nebr. 
470. 

New  Hampshire. —  Kittredge  v.  Bellows,  7 
N.  H.  399;  Pemigewasset  Bank  v.  Burnham, 
5  N.  H.  275. 

New  York. —  Hodgman  v.  Barker,  60  Hun 
(N.  Y.)  156,  14  N.  Y.  Suppl.  574,  38  N.  Y. 
St.  578,  20  N.  Y.  Civ.  Proc.  341;  Fitzgerald 
V.  Blake,  42  Barb.  (N.  Y.)  513. 

North  Carolina. —  Grier  v.  Rhyne,  67  N.  C. 
338. 

Oregon. —  Dickson  v.  Back,  32  Oreg.  217,  51 
Pac.  727;  Rhodes  v.  McGarry,  19  Oreg.  222, 
23  Pac.  971. 

Tennessee. —  Brown  v.  Dickson,  2  Humphr. 
(Tenn.)  394,  37  Am.  Dec.  560. 

Texas. —  Riordan  v.  Britton,  69  Tex.  198,  7 
S.  W.  50,  5  Am.  St.  Rep.  37 ;  Davis  v.  John  V. 
Farwell  Co.,  (Tex.  Civ.  App.  1899)  49  S.  W. 
656;  Woldert  v.  Nedderhut  Packing  Provi- 
sion Co.,  18  Tex.  Civ.  App.  602,  46  S.  W.  378. 

Vermont. —  Pond  v.  Baker,  55  Vt.  400 ;  Bur- 
chard  V.  Fair  Haven,  48  Vt.  327;  Washburn 
V.  New  York,  etc.,  Min.  Co.,  41  Vt.  50;  Bra- 
ley  v'.  French,  28  Vt.  546. 

Virginia. —  Raub  v.  Otterback,  92  Va.  517, 
23.  S.  E.  883;  Robertson  i;.  Hoge,  8^  Va.  124, 
1  S.  E.  667 ;  Cirode  -v.  Buchanan,  22  Graft. 
(Va.)  205;  Clark  v.  Ward,  12  Gratt.  (Va.) 
440. 

Acts  to  be  performed  in  statutory  order. — 
Where  land  is  attached  under  a  statute  de- 
claring that  the  levy  shall  be  made  by  leaving 
a  copy  of  the  writ  with  the  occupant,  or  if 
there  be  no  occupant  by  posting  a  copy  on 
the  land  and  filing  a  copy,  with  a  description 
of  the  land  attached,  in  the  county  recorder's 
office,  the  several  acts  required  to  complete 
the  service  must  be  done  in  the  order,  named 
in  the  statute.  Main  v.  Tappener,  43  Cal. 
206.  Compare  Raynolds  v.  Ray,  12  Colo.  108, 
20  Pac.  4,  holding  that  an  attachment  of  real 
estate,  by  filing  a  copy  of  the  attachment, 
with  a  description  of  the  property  attached, 
in  the  county  recorder's  office,  creates  a  valid 
lien,  although  no  service  is  had  on  defendant 
until  afterward. 

Effect  of  mistake  in  describing  land.— 
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valid  levy  on  real  propertj,^^  while  in  others  they  merely  provide  a  method  of 
giving:  notice  of  the  attachment  lien  and  a  compliance  therewith  is  no  part  of  the 
levy.^^ 

(ii)  Interests  ix  Land.  In  some  jurisdictions  the  terms  "  real  property  "  or 
"  land  "  are  held  to  embrace  all  titles,  legal  or  equitable,  and  any  interest  in  land,, 
either  legal  or  equitable,  is  subject  to  attachment.^^  Where  this  is  the  case,  it. 
would  seem  that  in  the  absence  of  express  provisions  as  to  levy,  a  levy  upon  an 
interest  in  land  may  be  sufficiently  made  in  the  same  manner  as  is  prescribed  for 


Where  one  lot  of  land  is  intended  to  be  levied 
on  by  an  attachment,  but  the  entry  of  the 
officer  describes  another  lot  by  mistake,  there 
has  been  in  fact  no  levy  made  on  the  right  lot 
and  the  judgment  on  the  attachment  may 
be  set  aside.  Wardlaw  v.  Wardlaw,  50  Ga. 
544. 

Entry  on  attachment  docket. —  Ga.  Code, 
§  4532,  declares :  "  In  all  cases  it  shall  be 
the  duty  of  the  officer  levying  attachments 
to  levy  them  in  the  order  in  which  they 
came  in  his  hands,  and  it  shall  be  his  duty 
to  enter  upon  the  same  the  year,  month,  day 
of  the  month,  and  hour  of  the  day  on  which 
he  made  the  levy.  Said  attachment  must  be 
entered  on  the  execution  or  attachment 
docket  by  the  clerk  of  the  superior  court,  in 
order  to  be  good  against  third  persons,  where 
the  levy  is  upon  land."  Deveney  v.  Burton, 
"110  Ga.  56,  60,  35  S.  E.  268. 

Requirement  satisfied  by  leaving  copy  in 
proper  office. —  An  attachment  of  real  estate 
is  effected  by  the  officer's  leaving  in  the  town- 
clerk's  office  a  copy  of  the  writ  with  his  re- 
turn of  such  attachment  thereon.  The  mak- 
ing of  the  record  or  entries  respecting  it, 
which  it  is  the  duty  of  the  town-clerk  to 
make,  does  not  constitute  any  part  of  the 
attachment  itself.  Braley  v.  French,  28  Vt. 
546. 

66.  California. — Main  v.  Tappener,  43  Cal. 
206;  Wheaton  v.  Neville,  19  Cal.  42. 
'    Colorado. —  Thompson  v.  White,  25  Colo. 
226,  54  Pac  718. 

Idaho. —  Hailey  First  Nat.  Bank  v.  Sonne- 
litner,  (Ida.  1898)  51  Pac.  993. 

Illinois. — A  levy  of  attachment  on  real  es- 
tate creates  no  lien  until  a  certificate  of  the 
levy  is  duly  filed  in  the  office  of  the  recorder 
of  the  county  in  which  the  land  is  situated. 
Such  a  lien  cannot  be  created  by  simply  giv- 
ing notice  to  a  purchaser.  Hall  v.  Gould, 
79  111.  16;  Gaty  v.  Pittman,  11  111.  20;  Clay- 
burg  V.  Ford,  3  111.  App.  542.  See  also  Mar- 
tin V.  Dryden,  6  111.  187. 

Michigan. —  Davis  Sewing  Mach.  Co.  V. 
Whitney,  61  Mich.  518,  28  N.  W.  674. 

Missouri. —  Winningham  v.  Trueblood.  149 
Mo.  572,  51  S.  W.  399;  Stanton  v.  Boschert, 
104  Mo.  393,  16  S.  W.  393;  Richards  v. 
Harrison,  71  Mo..  App.  224. 
^Neio  Hampshire. —  Kittredge  i'.  Bellows,  7 
N.  H.  399 ;  Pemigewasset  Bank  v.  Burnham, 
5  N.  H.  275. 

Texas.— W  older  t  v.  Nedderhut  Packing 
Provision  Co.,  18  Tex.  Civ.  App.  602,  46  S.  W. 
378. 

Virginia. —  Where   an    attaching  creditor 


fails  to  record  or  docket  his  attachment  as: 
required  by  Code  (1873),  c.  182,  §  5,  the  pur- 
chaser for  a  valuable  consideration  of  the 
land  subsequent  to,  and  without  notice  of, 
the  attachment  holds  the  land  free  from  the 
lien  of  the  same.  Cammack  v.  Soran,  30 
Gratt.  (Va.)  292. 

67.  Coffin  V.  Bay,  1  Mete.  (Mass.)  212; 
Woldert  v.  Nedderhut  Packing  Provision  Co., 
18  Tex.  Civ.  App.  602,  46  S.  W.  378. 

Notice  by  record  unnecessary  to  bind  par- 
ties with  knowledge. —  Under  the  general  rule 
that  no  notice  by  record  is  necessary  to  bind 
parties  who  have  actual  knowledge  of  facts 
charging  them  in  law  with  notice,  when,  on 
the  trial  of  a  claim  to  land  levied  upon  under 
an  execution  issued  from  a  judgment  ren- 
dered in  an  attachment  case,  it  appeared  that 
after  the  declaration  in  attachment  had  been 
filed  claimant,  who  was  the  father  of  de- 
fendant in  attachment,  with  knowledge  that 
the  attachment  had  been  issued  and  that 
the  son  had  no  property  except  that  in  con- 
troversy in  the  claim  case,  took  from  him 
a  deed  thereto,  it  was  held  error  to  direct  a, 
verdict  in  claimant's  favor,  even  though  the 
entry  respecting  the  attachment,  on  the  at- 
tachment docket,  did  not  embrace  a  descrip- 
tion of  the  property.  Deveney  v.  Burton,  110 
Ga.  56,  35  S.  E.  268. 

Who  affected  with  constructive  notice. — An 
attachment  levied  on  real  estate  is  construct- 
ive notice  only  to  such  persons  as  may  ac- 
quire, from  parties  or  privies  to  the  action, 
subsequent  interests  in  the  attaclied  realty. 
Travis  v.  Topeka  Supply  Co.,  42  Kan.  625,  22 
Pac.  991.  But  an  entry  in  the  encumbrance 
book  of  the  fact  that  an  attachment  has  been 
levied  on  land  in  an  action  against  one  not 
the  holder  of  the  legal  title  does  not  con- 
stitute constructive  notice  to  the  purchaser 
of  such  title.  Bailey  v.  McGregor,  46  Iowa 
667  [citing  Salem  Farmers'  Nat.  Bank  r. 
Fletcher,  44  Iowa  252;  Eldred  v.  Drake,  43 
Iowa  569]. 

Notice  by  recording  attachment  writ  against 
wife  under  her  maiden  name. — Where  attached 
real  estate  stood  on  tlie  records  in  the  maiden 
name  of  a  married  woman,  and  she  was  sued 
subsequently  to  her  marriage  under  that 
name,  recording  the  attachment  was  suffi- 
cient notice  to  onahlp  tlie  attaching  croditoi- 
to  prevail  over  snbsoquont  purchasers  of  tlie 
lands.  Cloaveland  r.  Boston  Five  Cents  Sav. 
Bank.  129  Mass.  27. 

68.  Fisli  r.  Fowlie,  58  Cal.  373;  Louisville 
Bank  r.  r.an  ick.  1  Duv.  (Ky.)  51.  See  also 
supra,  IX,  A,  3,  b. 

[X,  H.  1,  e,  ill)] 


^98    [4  Cye.] 


ATTACHMENT 


the  levy  of  an  attachment  upon  lands  themselves.^^  In  other  jurisdictions,  how- 
ever, it  is  held  that  an  equitable  interest  in  realty  can  be  attached  only  by  bill  in 
equity.™ 

2.  On  Property  Held  Jointly  — a.  By  Partners.  In  an  attachment  against 
one  or- more  members  of  a  firm  the  officer  must  proceed  to  levy  the  same  upon 
property  owned  by  them  jointly^  with  others  in  the  same  manner  that  he  is 
required  to  do  under  an  execution  Partners  having  a  community  of  interest  in 
every  part  as  well  as  in  the  whole  of  the  partnership  effects,  an  effectual  seizure 
can  only  be  made  of  the  undivided  interest  of  a  partner  by  taking  possession  of 
tlie  entire  property  attached  for  preservation  to  abide  the  result  of  the  suit ;  but 
this  power  is  to  be  exercised  as  far  as  possible  in  harmony  with  the  rights  of 
other  persons.  Therefore,  when  the  sheriff  exceeds  this  limit,  and  instead  of 
levying  on  the  debtor's  interest  levies  upon  and  seizes  the  property  as  the  sole 
property  of  the  debtor,  he  is  a  trespasser.'^^ 

b.  By  Tenants  in  Common  —  (i)  Personalty.  An  officer  in  levying 
upon  an  interest  of  a  tenant  in  common  ^'n  personal  property  has  the  right  to 
take  possession  of  the  property,'^*  but  the  officer's  authority  does  not  extend 


69.  See  Wallace  v.  Monroe,  22  111.  App. 
602;  Bullene  v.  Hiatt,  12  Kan.  98,  20  Kan. 
557 ;  Louisville  Bank  v.  Barrick,  1  Duv.  ( Ky.) 
51;  Burr  v.  Graves,  4  Lea  (Tenn.)  552. 

A  leasehold  being  a  chattel  real  can  be  seized 
:and  sold  only  as  realty,  and  the  levy  upon  it 
can  be  only  by  description  of  the  realty  out 
of  which  it  is  carved.  Vandergrift's  Appeal, 
S3  Pa.  St.  126;  Titusville  Novelty  Iron 
Works'  Appeal,  77  Pa.  St.  103. 

70.  Lane  v.  Marshall,  1  Heisk.  (Tenn.)  30 
'^followed  in  Hillman  v.  Werner,  9  Heisk. 
>tTenn.)  586].  See  also  Herndon  v.  Pickard, 
5  Lea  (Tenn.)  702. 

71.  Smith  V.  Orser,  43  Barb.  (N.  Y.)  187. 

Must  be  levied  as  in  case  of  tenancy  in  com- 
mon.—  In  Vermont  the  property  of  partners 
is  attached  as  if  they  were  tenants  in  com- 
mon. Heed  V.  Shepardson,  2  Vt.  120,  19  Am. 
Dec.  697,  where  it  was  held  that  the  interest 
of  one  partner  in  the  goods  of  the  firm  can- 
not be  attached  to  any  avail  without  taking 
the  goods  themselves,  and  that  the  officer 
thus  attaching  is  not  a  trespasser  by  taking 
the  undivided  portion  of  a  separate  debtor, 
though  the  firm  proved  to  be  insolvent. 

Must  be  levied  as  upon  individual  property. 
— A  writ  of  attachment  against  an  individual 
member  of  a  copartnership  can  be  levied  only 
upon  his  interest  in  the  partnership  property 
in  the  same  manner  as  levies  are  made  upon 
individual  property  by  virtue  of  such  writs. 
Cogswell  V.  Wilson,  17  Oreg.  31,  21  Pac.  388. 

72.  Lee  v.  Bullard,  3  La.  Ann.  462; 
Hacker  v.  Johnson,  66  Me.  21;  Douglas  v. 
Wlnslow,  20  Me.  89 ;  Atkins  V.  Saxton,  77 
N.  Y.  195;  Zoller  v.  Grant,  56  N.  Y.  Super. 
Ct.  279,  3  N.  Y.  Suppl.  539,  19  N.  Y.  St.  311; 
Shaver  v.  White,  6  Munf.  (Va.)  110,  8  Am. 
Dec.  730. 

Right  to  attach  partner's  interest  in  specific 
portion  of  goods. —  A  creditor  of  one  partner 
of  a  firm  may  attach  such  partner's  interest 
in  a  specific  portion  of  a  stock  of  goods  be- 
longing to  the  firm,  and  is  not  required  in  or- 
der to  render  the  attachment  regular  to  take 
the  partner's  interest  in  the  entire  stock  of 
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goods.  Fogg  V.  Lawry,  68  Me.  78,  79,  28  Am. 
Rep.  19,  where  the  court  said:  "A  private 
creditor  might  not  be  justified  in  attaching 
his  debtor's  interest  in  an  entire  stock  of 
goods  of  a  partnership,  if  the  demand  is 
small  and  the  stock  large,  and  the  debtor's 
interest  therein  much  more  than  necessary  to 
satisfy  all  claims  against  it.  We  see  no 
more  necessity  of  attaching  the  debtor's  inter- 
est in  the  whole  of  a  particular  stock,  thali 
there  would  be  to  attach  his  interest  in  all 
the  property  of  the  firm  of  which  he  is  a 
member,  however  extended  and  situated." 

Attachment  of  entire  property  subject  to 
paramount  claims  of  firm  creditors. —  An  offi- 
cer can  make  an  actual  attachment  of  a  debt- 
or's interest  in  the  goods  of  the  partnership 
and  hold  the  entire  property  in  his  hands  on 
account  of  the  interest  so  attached,  subject 
to  the  paramount  claims  of  the  creditors  of 
the  firm.  Hacker  v.  Johnson,  66  Me.  21 
[following  Douglas  V.  Winslow,  20  Me.  89]. 

73.  Atkins  v.  Saxton,  77  N.  Y.  195;  Zoller 
V.  Grant,  56  N.  Y.  Super.  Ct  279,  3  N.  Y. 
Suppl.  539,  19  N.  Y.  St.  311;  Snell  v.  Crowe, 
3  Utah  26,  5  Pac.  522. 

74.  Veach  v,  AdamS,  51  Cal.  609.  And  see 
Bernal  v.  Hovious,  17  Cal.  541,  79  Am.  Dec. 
147;  Waldman  v.  Broder,  10  Cal.  378;  Gaar 
V.  Hurd,  92  111.  315.  See  also  Coulson  v. 
Panhandle  Nat.  Bank,  54  Fed.  855,  13  U.  S. 
App.  39,  4  C.  C.  A.  616  ^distinguishing  Brown 
V.  Bacon,  63  Tex.  595;  Claggett  v.  Kilbourne, 
1  Black  (U.  S.)  346,  17  L.  ed.  213,  holding 
that  a  provision  of  the  Texas  statute  for  the 
levy  of  attachment  where  defendant  has  an 
interest,  but  to  the  possession  of  which  he 
is  not  entitled,  by  serving  notice  upon  the 
person  entitled  to  possession,  does  not  apply 
to  a  defendant  who  is  a  joint  owner  of  chat- 
tels and  has  possession  of  the  same.  In 
such  a  case  the  proper  method  of  levy  is  by 
taking  possession  of  defendant's  half  inter- 
est].   See  supra,  IX,  F,  2. 

Part  owners  of  a  ship  are  tenants  in  com- 
mon and  not  joint  tenants  or  copartners,  and 
one  part  owner  has  an  interest  in  the  prop-' 
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to  making  a  division  of  the  property  so  as  to  set  apart  the  share  of  the  tenant 
siied.'*^ 

(ii)  Mealty.  An  attachment  upon  real  property  of  tenants  in  common 
should  be  levied  upon  the  debtor's  undivided  share  in  whole  or  in  part.'*'® 

L  Amount  of  Property  to  Be  Attached —  l.  In  General.  In  levying  an 
attachment,  the  officer  should  take  so  much  of  the  property  not  exempt  as  will 
be  sufficient  to  pay  the  debt  demanded  with  costs,^^  interest,  and  incidental 
€xpenses,'^^  and  it  has  been  held  that  there  should  also  be  a  proper  allowance  for 
the  depreciation  in  value  incident  to  the  property  seized  and  to  the  forced  sale.'*'^ 
The  officer  must,  however,  decide  for  himself  as  to  the  extent  and  sufficiency  of 
the  seizure,^  exercising  a  cautious  and  reasonable  discretion,  such  as  should 
influence  the  conduct  of  prudent  and  discreet  men  in  the  management  of  their 
own  affairs.^^ 

2.  Excessive  Levy  —  a.  In  General.  Although  a  levying  officer  may  be  liable 
to  an  action  by  the  party  injured,^^  an  attachment  is  not  necessarily  rendered  void 
by  the  mere  fact  of  being  excessive.^  The  question  as  to  whether  or  not  a  levy 
of  an  attachment  was  excessive  cannot  be  raised  on  a  motion  to  quash,^*  and  can 
be  raised  only  by  the  parties  to  the  action.^^  The  question  as  to  what  constitutes 
an  excessive  levy  is  a  question  of  fact  and  is  properly  left  for  the  jury.^® 

b.  Remedy  For.  It  has  been  held  that  where  the  officer  levies  upon  a  larger 
amount  of  property  than  is  necessary  this  will  not  authorize  a  release  of  the 
property  on  the  ground  of  excessive  levy,  but  that  in  such  case  it  is  the  officer's 


erty  on  which  an  attachment  may  be  levied 
without  the  necessity  of  executing  the  same, 
as  in  case  of  partnership,  by  service  of  sum- 
mons of  garnishment  in  order  to  reach  his 
interest.    Walter  v.  Kierstead,  74  Ga.  18. 

75.  Veach  v.  Adams,  51  Cal.  609. 

76.  Brown  v.  Bailey,  1  Mete.  ( Mass. )  254, 
holding  that  a  levy  on  a  specified  portion  of 
the  estate  by  metes  and  bounds  is  improper, 
since  this  would  be  an  encroachment  upon 
the  right  of  the  tenant  to  have  partition  of 
the  whole  tenement;  that  such  levy  was  not 
void  but  voidable  only  by  the  other  coten- 
ants,  and  that  where  the  other  eotenants  re- 
lease, or  if  upon  a  partition  their  full  shares 
are  set  off  in  other  parts  of  the  common  es- 
tate, and  the  part  levied  on  is  assigned  to  the 
party  whose  share  has  thus  been  levied  on  by 
metes  and  bounds,  such  partition  operates  by 
way  of  estoppel  and  release  because  no  one 
has  any  longer  a  right  to  contest  its  validity. 

77.  Dreisbach  v.  Mechanics'  Nat.  Bank, 
113  Pa.  St.  554,  6  Atl.  147;  Hughes  v.  Tenni- 
son,  3  Tenn.  Ch.  641;  Dewitl  v.  Oppenheimer, 
51  Tex.  103.  See  also  Bradford  v.  McLellan, 
23  Me.  302. 

78.  Dewitt  v.  Oppenheijner,  51  Tex.  103. 

79.  Dewitt  v.  Oppenheimer,  51  Tex.  103. 
.80.  Fitzgerald  v.  Blake,  42  Barb.  (N.  Y.) 

513. 

81.  Dewitt  V.  Oppenheimer,  51  Tex.  103. 

82.  Liability  of  officer  for  excessive  levy 

see  Sheriffs  and  Constables. 

83.  Merrill  v..  Curtis,  18  Me.  272;  Backus 
V.  Barber,  107  Mich.  468,  65  N.  W.  379;  Mc- 
Oonnell  v.  Kaufman,  5  Wash.  686,  32  Pac. 
782. 

84.  Branshaw  v.  Tinsley,  4  Tex.  Civ.  App. 
131,  23  S.  W.  184. 

85.  Connelly  v.  Edgerton,  22  Nebr.  82,  34 


N.  W.  76.  And  see  also  Merrill  v.  Curtis,  18 
Me.  272. 

86.  Backus  v.  Barber,  107  Mich.  468,  65 
N.  W.  379. 

Effect  of  conflicting  evidence  as  to  value  of 
property  attached. —  Where  the  amount 
claimed  in  the  affidavit  was  one  hundred  dol- 
lars and  there  is  evidence  that  the  property 
attached  was  worth  twelve  hundred  dollars, 
also  other  evidence  which  tends  to  greatly  re- 
duce the  value  thus  placed  upon  the  goods  by 
the  sheriff,  and  no  question  as  to  the  excea- 
siveness  of  the  levy  is  raised  in  the  court  be- 
low, the  appellate  court  cannot  say  that  there 
has  been  an  excessive  levy  and  that  the  at- 
tachment afforded  no  justification  or  warrant 
for  seizing  the  property.  Oliver  r.  Town,  28 
Wis.  328. 

Facts  constituting  an  excessive  levy. —  The 
levy  of  an  attachment  for  seventy-six  dollars 
and  seventy-four  cents  and  the  probable  cost 
of  the  proceeding  upon  five  head  of  racing 
horses  valued  at  one  thousand  two  hundred 
and  twenty-five  dollars  was  oppressively  ex- 
cessive, and  in  no  event  should  the  attach- 
ing creditors  have  been  permitted  to  retain 
more  than  sufficient  property  to  satisfy  the 
debt.  Anderson  v.  Heile,  (Ky,  1901)  64 
S.  W.  849. 

Instruction  withdrawing  certain  facts  from 
the  jury  held  not  fundamentally  erroneous.— 

An  attachment  was  levied  on  a  stock  of  mer- 
chandise by  actual  seizure  and  on  cattle  and 
land  by  notice  and  indorsement  on  the  writ. 
A  charge  that  in  reckoning  whetlier  the  \exy 
was  excessive  the  value  of  the  cattle  and  land 
was  not  to  be  taken  into  account  was  held 
not  to  be  so  fundamentally  erroneous  as  to 
justify  reversal.  Baines  v.  Jemison,  (Tex. 
Civ.  App.  1S93)  27  S.  W.  182. 
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dutj  to  retain  sufficient  to  satisfy  the  claim  and  to  discharge  the  balance.^'''  The 
usual  method  of  obtaining  relief  is  by  an  application  by  the  debtor,  or  his  suc- 
cessor in  interest,  to  the  court  from  which  the  attachment  issued,^^  which,  after 
investigation  as  to  the  value  of  the  property,  may  discharge  the  attachment  as  to 
so  much  thereof  as  is  in  excess  in  value  of  the  damages  alleged.^^ 

J.  Inventory  and  Appraisal —  l.  Necessity  For.  It  is  commonly  required 
that  the  officer  making  a  levy  must  make  and  return  an  inventory  and  an  appraisal 
of  the  property  attached  ;     but  where  the  scheduling  and  appraising  of  property 


87.  Wadsworth  v.  Walliker,  51  Iowa  605,  2 
N.  W.  420. 

88.  Hughes  v.  Tennison,  3  Tenn.  Ch.  641; 
McConnell  v.  Kaufman,  5  Wash..  686,  32  Pac. 
782. 

89.  Tucker  v,^  Green,  27  Kan.  355. 
Election  by  complainant  as  to  property  on 

which  he  will  retain  the  levy. —  In  Tennessee 
the  court  is  authorized,  upon  the  answer  or 
petition  of  defendants,  to  reduce  an  excessive 
levy  of  an  attachment  by  a  release  of  prop- 
erty in  excess  of  complainant's  demand 
and  costs,  complainant  being  allowed  to 
elect  on  which  property  he  will  retain  the 
levy,  and  in  the  absence  of  such  election  by 
proportioning  the  burden  of  the  debt  upon 
th3  defendants  where  there  are  several  claim- 
ing in  different  rights,  and  each  defendant 
may  replevy  the  property  claimed  by  him,  or 
become  the  receiver  upon  proper  bond. 
Hughes  V.  Tennison,  3  Tenn.  Ch.  641. 

90*  Alabama. —  Toulmin  v.  Lesesne,  2  Ala. 
359. 

Arkansas. —  Pearce  v.  Baldridge,  7  Ark. 
413 ;  Desha  v.  Baker,  3  Ark.  509. 

Indiana. —  McNamara  v.  Ellis,  14  Ind.  516; 
Leach  v.  Swann,  8  Blackf.  (Ind.)  68. 

Kansas. — >  Carson  v.  Golden,  36  Kan.  705, 
14  Pac.  166;  Douglass  v.  Hill,  29  Kan.,  527; 
Gapen  v.  Stephenson,  18  Kan.  140;  Dodson 
V.  Wightman,  6  Kan.  App.  835,  49  Pac.  790; 
Emerson  v.  Thatcher,  6  Kan.  App.  325,  51 
Pac.  50;  Harding  v.  Kansas  City  Guaranty 
L.  &  T.  Co.,  3  Kan.  App.  519,  43  Pac.  835. 

Louisiana. —  Wood  worth  v.  Lemmerman,  9 
La.  Ann.  524. 

Maine. —  Kennedy  v.  Pike,  43  Me.  423 ; 
Snow  i?.  Cunningham,  36  Me.  161;  Moulton 
V.  Chadborne,  31  Me.  152;  Chase  v.  Bradley, 
26  Me.  531. 

Massachusetts. —  Adams  v.  Wheeler,  97 
Mass.  67;  McGough  v.  Wellington,  6  Allen 
(Mass.)  505. 

Michigan.  —  Tunningly  v.  Butcher,  106 
Mich.  35,  63  N.  W.  994;  Whit«  v.  Prior,  88 
Mich.  647,  50  N.  W.  655;  Federspiel  v.  John- 
stone, 87  Mich.  303,  49  N.  W.  581;  Langtry 
i).  Wayne  Cir.  Judges,  68  Mich.  451,  36  N.  W. 
211,  13  Am.  St.  Rep.  352;  Michels  v.  Stork, 
44  Mich.  2,  5  N.  W.  1034;  Grover  v..  Buck,  34 
Mich.  519;  Stearns  v.  Taylor,  27  Mich.  88; 
Wyekoff  v.  Wyllis,  8  Mich.  47. 

Montana. —  Silver  Bow  Min.,  etc.,  Co.  v. 
Lowry,  5  Mont.  618,  6  Pac.  62. 

New  Hampshire. —  Huntington  v.  Blaisdell, 
2  K  H.  317;  Odiorne  v.  Colley,  2  N.  H.  66,  9 
Am.  Dee.  39. 

New  Jersey. —  Tomlinson  v.  Stiles,  29 
N.  J.  L.  426  [affirming  28  N.  J.  L.  201]. 
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New  York. —  Kuhlman  v.  Orser,  5  Duer 
(N.  Y.)  242;  Watts  v.  Willett,  2  Hilt.(N.  Y.) 
212;  McGinn  v.  Ross,  11  Abb.  Pr.  N.  S. 
{N.  YO  20;  Greenleaf  v.  Mumford,  19  Abb. 
Pr.  (N.  Y.)  469,  30  How.  Pr.  (N.  Y.)  30; 
Taacks  v.  Schmidt,  18  Abb.  Pr.  (N.  Y.)  307; 
Learned  v.  Vandenburgh,  7  How.  Pr.  (IST.  Y.) 
379. 

0/iio.— Mitchell  v.  Eyster,  7  Ohio  257; 
Shelden  v.  Sharpless,  2  Ohio  Dee.  (Reprint) 
1,  1  West.  L.  Month.  42;  Grussell  v.  Poll,  7 
Ohio  S.  &  C.  PI.  Dec.  428,  5  Ohio  N.  P.  439. 

Pennsylvania. —  Wilson  v.  Shapiro,  2  Pa. 
Dist.  367,  12  Pa.  Co.  Ct.  466. 

Utah.—  Snell  v.  Crowe,  3  Utah  26,  5  Pac. 
522. 

Wisconsin. —  Hopkins  v.-  Langton,  30  Wis. 
379. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  505. 

Appraisal  unnecessary  except  where  deliv- 
ery bond  is  given. —  In  Smith  v.  Coopers,  9 
Iowa  376,  it  was  held  that  an  appraisal  of 
property  levied  on  by  the  sheriff  is  not  essen- 
tial to  make  valid  the  attachment,  except 
where  a  delivery  bond  is  given. 

Essential  to  valid  judgment  or  sale. — With- 
out an  inventory  or  appraisal  no  valid  judg- 
ment in  attachment  or  sale  thereunder  can  be 
rendered  or  made.  Tomlinson  v.  Stiles,  28 
N.  J.  L.  201.  And  see  McNamara  v.  Ellis^ 
14  Ind.  516. 

Lien  attaches  only  to  property  shown  in  in- 
ventory.—  When  the  return  of  the  sheriff  on 
an  order  of  attachment  shows  that  he  levied 
an  order  on  certain  property  designated  in 
the  inventory  and  appraisal,  and  returns  the 
same  with  the  order,  and  the  inventory  and 
appraisal  contain  only  a  description  of  cer- 
tain articles  of  personal  property,  the  lien 
of  the  attachment  does"  not  attach  to  any 
other  property  except  such  as  is  shown  in 
the  inventory.  Harding  v.  Kansas  City  Guar-, 
anty  L.  &  T.  Co.,  3  Kan.  App.  519,  43  Pac. 
835. 

Necessity  for  schedule  obviated  by  specific 
description  in  return. —  Where  the  officer  in 
his  return  to  a  writ  of  attachment  gives  a 
specific  description  of  the  property  attached 
a  schedule  reiterating  the  same,  facts  is  un- 
necessary.  Pearce  v.  Baldridge,  7  Ark.  413. 

Provision  as  to  appraisal  held  inapplicable 
to  vessel.— Me.  Rev.  Stat.  c.  114,  §§  53-57,  in 
regard  to  the  appraisal  of  attached  property, 
does  not  apply  to  a  vessel  all  fitted  and 
about  starting  to  sea  ulider  contract  to  carry 
freight,  at  the  port  of  the  owner's  residence. 
Moulton  V.  Chadborne,  31  Me.  152. 

Value  determined  by  appraisal  at  time  of 
levy. —  Where  land  subject  to  attachment  is 
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taken  on  attachment  is  for  the  protection  and  benefit  of  defendant,®^  if  such 
schedule  and  appraisal  is  omitted  by  order  or  consent  of  defendant,  no  rights  of 
other  creditors  being  involved,  he  will  not  be  heard  to  object  to  such  omission,^^ 
and  where  the  provision  requiring  the  inventory  is  considered  as  being  for  the 
benefit  of  a  creditor  it  can  only  be  enforced  by  liim.^^  On  attachment  against  an 
absconding  debtor  where  there  was  an  appraisal  at  the  time  the  property  was 
attached,  a  second  appraisal  after  judgment  and  before  sale  is  unnecessary.^^ 

2.  Who  May  Make.  The  manner  of  making  such  inventory  and  appraisal  is 
dependent  upon  statutes.  In  some  jurisdictions  the  officer  is  required  to  make  the 
inventory  and  appraisal  with  the  assistance  of  a  specified  number  of  credible  and 
disinterested  householders,^^  who  shall  be  first  sworn  by  the  officer.^^  In  others 
he  is  required  to  make  an  inventory  in  the  presence  of  two  witnesses,^^  two  resi- 
dents of  the  county or  by  two  disinterested  freeholders.^^ 

3.  Time  of  Making.  It  is  not  essential  to  the  validity  of  a  levy  that  the  inven- 
tory and  appraisal  should  be  made  immediately/  but  it  will  be  sufficient  if  the 
same  is  made  within  a  reasonable  time.^ 


transferred  to  a  trustee,  and  timber  cut  there- 
from before  levy  under  a  judgment  recovered, 
the  attachment  creditor  is  not  entitled  to  the 
proceeds  of  the  timber  paid  to  the  trustee, 
fcince  the  value  of  property  attached  is  deter- 
mined by  appraisal  at  the  time  of  levy  and 
not  as  of  the  time  of  the  service  of  the  at- 
tachment.   Chase  v.  Bradley,  26  Me.  531. 

91.  Shelden  v.  Sharpless,  2  Ohio  Dec.  (Re- 
print) 1,  1  West.  L.  Month.  42;  Grussell  V. 
Poll,  7  Ohio  S.  &  C.  PI.  Dec.  428,  5  Ohio 
N.  P.  439. 

92.  Grussell  v.  Poll,  7  Ohio  S.  &  C.  PI. 
Dec.  428,  5  Ohio  K  P.  439. 

93.  McGinn  v.  Ross,  11  Abb.  Pr.  N.  S. 
(N.  Y.)  20. 

94.  Donely  v,  McGrann,  1  Harr.  (Del.) 
453. 

95.  One. —  McNamara  v.  Ellis,  14  Ind.  516; 
Leach  v.  Swann,  8  Blackf.  (Ind.)  68;  Thomp- 
son V.  Eastburn,  16  N.  J.  L.  100. 

Two. —  Harding  v.  Kansas  City  Guaranty 
L.  &  T.  Co.,  3  Kan.  App.  519,  43  Pac.  835*; 
Taacks  v.  Schmidt,  18  Abb.  Pr.  (N.  Y.)  307. 

Appraisal  by  different  persons  under  same 
writ. —  Where  different  pieces  of  property  are 
attached  under  the  same  writ  different  per- 
sons may  be  called  in  to  assist  in  the  ap- 
praisal thereof.  Will  v.  Whitney,  15  Ind. 
194. 

Effect  of  failure  of  officer  to  participate  in 
appraisal. —  The  failure  of  the  under-sheriff 
to  participate  with  the  appraisers  in  the  ap- 
praisal of  the  property  is  not  such  an  omis- 
sion in  the  service  of  the  writ  as  required 
the  court  to  quash  it  or  set  aside  the  levy  as 
to  all  the  property.  Emerson  v.  Thatcher,  6 
Kan.  App.  325,  51  Pac.  50. 

A  mistake  in  summoning  only  one  house- 
holder instead  of  two  as  required  Avill  not 
vitiate  the  attachment.  Gapen  v.  Stephen- 
son, 18  Kan.  140. 

Proper  appraisal  question  for  court. — 
Whether  attached  property  has  boon  ap- 
praised with  "  the  assistance  of  a  disinter- 
ested and  credible  householder "  of  the 
proper  county  is  a  question  for  the  court  in 
determining  whether  such  property  should  be 
ordered  to  be  sold,  or  an  ordinary  judgment 


rendered  only.  Foster  v.  Dryfus,  16  Ind. 
158. 

96.  Hopkins  v.  Langtry,  30  Ark.  379; 
Harding  v.  Kansas  City  Guaranty  L.  &  T.  Co., 
3  Kan.  App.  519,  43  Pac.  835.  Contra,  Will 
V.  Whitney,  15  Ind.  194. 

Right  of  deputy  sheriff  to  administer  oath. 
— Where  a  deputy  sheriff  serves  an  order  of 
attachment  he  may  administer  the  oath  to 
the  appraisers  of  the  property  attached.  Dun- 
lap  V.  McFarland,  25  Kan.  488. 

97.  Woodworth  v.  Lemmerman,  9  La.  Ann. 
524. 

98.  In  Nebraska  it  is  provided  that  the 
officer  together  with  two  residents  of  the 
county,  in  whose  presence  he  has  made  his 
declaration  of  attachment,  shall  make  an 
inventory  and  appraisal,  such  residents 
having  been  first  sworn  and  affirmed.  Con- 
nelly V.  Miller,  22  Nebr.  82,  34  N.  W.  76. 

99.  Wyckoff  v.  Wyllis,  8  Mich.  47. 
Waiver  of  objection  to  appraiser. —  Where 

the  sheriff's  return  upon  an  attachment,  show- 
ing an  appraisal  of  the  property  levied  on, 
by  disinterested  freeholders,  duly  sworn,  as 
required  by  statute,  is  not  disputed  or  as- 
sailed in  any  manner  in  the  attachment  suit, 
the  party  whose  goods  were  so  levied  on  can- 
liot  object,  when  the  attachment  proceedings 
come  collaterally  in  question,  that  the  ap- 
praisers were  members  of  his  ovm  family,  and 
consequently  not  disinterested,  that  they  were 
not  freeholders,  or  were  not  sworn  ;  he  having 
been  personally  served,  and  not  shown  to  have 
been  ignorant  of  the  facts.  The  statutory 
requirement  of  disinterested  freeholders  as 
appraisers  is  for  his  protection,  and  it  can- 
not be  presumed  that  members  of  his  family 
have  an  interest  adverse  to  his.  Grover  r. 
Buck,  34  IMich.  510. 

1.  Dodson  r.  Wightman,  6  Kan.  App.  835, 
49  Pac.  700;  Creenloaf  r.  Mumford,  10  Abb. 
Pr.  (N.  Y.)  460,  30  How.  Pr.  (K  Y.)  30. 
But  see  Watts  r.  Willett.  2  Hilt.  (N.  Y.) 
212,*  to  the  effect  that  after  making  an  at- 
tachment the  officer  shall  immediately  make 
an  inventory,  etc. 

2.  Toulmin  r.  Lesesne,  2  Ala.  359:  Wilson 
v.  Shapiro,  2  Pa.  Dist  367,  12  Pa.  Co.  Ct. 
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4.  Form  and  Requisites  —  a.  In  General.  The  inventory  mnst  be  just,  true, 
and  minute  as  to  all  the  property  seized,  and  the  estimated  value  of  tfie  several 
articles  of  personal  property  should  be  stated.^  It  has  also  been  held  that  such 
articles  as  are  perishable  must  be  enumerated.^ 

b.  Signature.  Where  so  required  by  statute  the  inventory  or  appraisal  should 
be  signed  by  the  officer  before  returning  the  same,^  and  the  appraisement  should 
be  signed  by  the  appraisers.^ 

5.  Service  of  Inventory.  In  some  states  the  officer  is  required  to  serve  on 
defendant  a  copy  of  the  inventory  at  the  same  time  he  serve  the  latter  with  a" 
copy  of  the  writ."^  It  has  been  held,  however,  that  the  failure  of  the  officer  to 
serve  a  copy  of  the  inventory  on  defendant  can  be  taken  advantage  of  by  the 
latter  only  and  is  not  available  for  a  subsequent  attaching  creditor.^ 

6.  Conclusiveness  of  Appraisal.  Upon  the  question  of  whether  any  spe- 
cific property,  real  or  personal,  has  been  attached,  the  inventory  returned  by  tlie 
officer  is  conclusive,^  and  the  appraised  value  of  such  property  is  prima  facie 
evidence  of  its  real  value  as  against  the  officer.^*^  Where,  however,  personal 
property  seized  by  the  officer  is  afterward  sold  by  him  at  official  sale,  the  value 
of  the  goods  is  not  determined  solely  by  the  appraisal,  but  the  amount  received 


466,  the  latter  case  holding  a  delay  of  four 
days  not  unreasonable. 

3.  Taacks  v.  Schmidt,  18  Abb.  Pr.  (N.  Y.) 
307. 

Effect  of  failure  to  mention  indebtedness 
covered  by  return  and  notice. —  Inability  or 
inadvertence  to  mention,  in  the  inventory 
filed  by  the  sheriff,  a  debt  due  to  attachment 
defendant  as  residuary  legatee,  will  not  de- 
feat the  lien  of  the  attachment,  where  the 
attachment  itself  and  the  notice  were  broad 
enough  to  cover  such  indebtedness,  since  the 
court  may  authorize  an  amendment  of  the 
inventory.  Dunn  v.  Arkenburgh,  48  N.  Y. 
App.  Div.  518,  62  N.  Y.  Suppl.  861  [affirmed 
in  165  N.  Y.  669,  59  N.  E.  1122]. 

Effect  of  failure  to  place  value  on  books, 
etc.,  seized. —  Where  books,  ledgers,  and  other 
accounts  of  a  concern  were  attached  by  cred- 
itors, but  the  appraisers  placed  no  value  op- 
posite them  in  the  inventory  of  the  property 
taken,  this  failure  was  held  not  to  deprive 
the  creditor  of  the  benefit  of  his  attachment. 
New  York  Rubber  Co.  v.  Gandy  Belting 
Co.,  11  Ohio  Cir.  Ct.  618,  5  Ohio  Cir.  Dec. 
286. 

Consideration  of  return  in  connection  with 
appraisal. —  Where  the  appraisals  of  property 
seized  under  a  writ  of  attachment  are  referred 
to  in,  and  attached  to,  the  sheriff's  return, 
the  latter  must  be  considered  in  connection 
with  them  in  determining  whether  the  ap- 
praisal was  properly  made.  Horton  v.  Mon- 
roe, 98  Mich.  195,  57  N.  W.  109. 

4.  Taacks  v.  Schmidt,  18  Abb.  Pr.  (N.  Y.) 
307. 

5.  Harding  v.  Kansas  City  Guaranty  L.  & 
T.  Co.,  3  Kan.  App.  519,  43  Pac.  835. 

Omission  of  signature  a  mere  irregularity. 

—  Under  an  Ohio  statute  the  omission  of  the 
sheriff  to  sign  the  inventory  and  appraisal 
was  held  to  be  a  mere  irregularity  which  did 
"not  affect  the  validity  of  the  proceedings. 
Mitchell  V.  Eyster,  7  Ohio  257. 

6.  Hopkins  v.  Langton,  30  Wis.  379,  where 
it  was  held  that  while  the  appraisal  and 
return  could  not  be  held  sufficient  without 
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the  appraisers'  signatures  yet  such  defect 
was  an  amendable  one. 

7.  Matthews  v.  Forslund,  113  Mich.  416, 
71  N.  W.  854;  Cary  v.-  Everett,  107  Mich. 
654,  65  N.  W.  566 ;  Tunningly  v.  Butcher,  106 
Mich.  35,  63  N.  W.  994;  Federspiel  v.  John- 
stone, 87  Mich.  303,  49  N.  W.  581 ;  Stearns  v. 
Taylor,  27  Mich.  88;  Wyckoff  v.  Wyllis,  8 
Mich.  47;  Watts  v.  Willett,  2  Hilt.  (N.  Y.) 
212;  Duffee  V.  Records,  2  Pennvp.  (Pa.)  343, 
12  Wkly.  Notes  Cas.  (Pa.)  287. 

Omission  to  certify  writ  remedied  by  duly 
certified  inventory. —  The  fact  that  the  copy 
of  the  writ  of  attachment  served  was  not  cer- 
tified by  the  officer,  where  it  is  in  fact  a  true 
copy,  and  is  accompanied  by  a  copy  of  the  in- 
ventory duly  certified,  will  not  render  the 
service  invalid,  such  defect  being  purely  for- 
mal, and  the  certificate  of  the  inventory  leav- 
ing no  doubt  as  to  the  character  of  the  pro- 
ceeding. Leonard  v.  Woodward,  34  Mich. 
514. 

Service  of  such  copy  by  any  other  than 
levying  officer  does  not  give  the  court  juris- 
diction. Cary  v.  Everett,  107  Mich.  654,  65 
N.  W.  566. 

Service  on  president  or  cashier  of  bank. — 
The  act  providing  that  service  of  an  attach- 
ment shall  be  made  by  delivering  "  to  said  de- 
fendant, or  defendants,  or  one  of  them,  a  copy 
of  said  attachment  with  an  inventory  of  the 
property"  is  coi^plied  with,  where  defend- 
ant is  a  bank,  by  making  such  service  upon 
its  president  or  cashier.  Mechanics'  Nat. 
Bank  v.  Miners'  Bank,  13  Wkly.  Notes  Cas. 
(Pa.)  515. 

8.  Duffee  v.  Records,  2  Pennyp.  (Pa.)  343, 
12  Wkly.  Notes  Cas.  (Pa.)  287. 

Waiver  of  service  by  absconding. —  A  de- 
fendant in  attachment  waived  service  of  copy 
of  the  writ  and  inventory  by  absconding  from 
the  county  and  state.  Thomas  v.  Richards, 
69  Wis.  671,  35  N.  W.  42. 

9.  Carson  v.  Golden,  36  Kan.  705,  14  Pac. 
166. 

10.  Learned  v.  Vandenburgh  7  How.  Pr, 
(N.  Y.)  379. 
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by  the  officer  at  such  sale  is  competent  evidence  of  value  as  is  also  the  opinion 
of  persons  familiar  with  the  goods  and  acquainted  generally  with  the  value  of 
such  goods.^^ 

K.  Where  Property  Levied  on  Under  Other  Process —  l.  Personalty  — 
a.  Who  May  Levy  —  (i)  In  General.  Since  a  seizure  and  taking  possession  by 
the  officer  is  essential  in  case  of  a  levy  upon  personalty, it  has  been  held  in  some 
jurisdictions  that  where  goods  are  held  by  an  officer  under  other  process,  an 
attachment  can  be  levied  thereupon  only  by  such  officer,^^  even  though  the  officer 
holding  the  property  assents  to  the  subsequent  so-called  levy,^*  or  though  such 
officer  or  his  keeper  agrees  to  act  also  as  the  keeper  of  the  second  officer.^^ 
According  to  the  decisions  in  other  states,  however,  if  personal  property  is  levied 
upon  under  a  writ,  it  may  still  be  subjected  to  further  levies  either  by  the  same 
or  another  officer,  such  levy  being  made  subject  to  the  prior  levy  or  levies.^^ 

(ii)  Deputies.  In  some  jurisdictions  it  is  held  that  a  deputy  is  so  far  a 
different  officer  from  his  principal  as  to  come  within  the  meaning  of  the  rule  for- 
bidding levies  on  the  same  property  by  different  officers,  and  that  he  is,  therefore, 
unable  to  lev^y  upon  goods  already  attached  by  such  principal. ^'^    In  other  jurisdic- 


11.  Douglass  V.  Hill,  29  Kan.  527. 

12.  See  supra,  X,  H,  1,  b,  (i),  (b),  (1). 
There  can  b€  no  joint  possession  by  officers 

making  different  attachment. — The  construc- 
tive or  actual  possession  of  the  same  by  the 
officer  making  the  first  attachment  excludes 
the  possession  of  other  officers  making  or 
attempting  to  make  subsequent  attachments. 
Coffrin  i;. -Smith,  51  Vt.  140. 

Rule  no  longer  applies  after  possession  re- 
linquished.— An  attachment  of  personal  prop- 
erty by  an  officer  after  it  had  been  attached, 
and  while  it  still  remained  in  the  custody  of 
another,  would  undoubtedly  be  an  unlawful 
interference  with  the  rights  of  the  latter, 
and  might  afford  ground  for  maintaining  an 
action  of  trover  to  recover  its  value.  But 
that  is  expressly  upon  the  ground  that  pos- 
session is  necessary  to  constitute  or  to  pre- 
serve and  continue  an  attachment.  When 
possession  is  given  up,  or  the  property  is 
abandoned  or  restored  to  the  debtor,  the  lien 
created  by  the  attachment  is  lost.  Policy  v. 
Lenox  Iron  Works,  15  Gray  (Mass.)  513. 
See  also  Coffrin  v.  Smith,  51  Vt.  140,  holding 
that  when  the  constructive  possession  of 
property  acquired  by  the  first  attachment 
ceases  its  effect  upon  the  second  attachment 
also  ceases  and  the  latter  attachment,  which 
had  been  kept  in  abeyance,  became  operative 
and  in  force. 

13.  Kentucky. —  Oldham  v.  Scrivener,  3 
B  Mon.  (Ky.)  579. 

Massachusetts. —  Policy  v.  Lenox  Iron 
Works,  15  Gray  (Mass.)  513;  Robinson  v. 
Ensign,  6  Gray  (Mass.)  300;  Denny  v.  Ham- 
ilton, 16  Mass.  402;  Thompson  v.  Marsh,  14 
Mass.  269;  Watson  v.  Todd,  5  Mass.  271. 

Nebraska. —  Merrill  v.  Wedgwood,  25  Nebr. 
283,  41  N.  W.  149. 

New  Uampshire. —  Pierce  v.  Jackson,  65 
N.  H.  121,  18  Atl.  319;  Fellows  v.  Wads- 
worth,  62  N.  H.  26;  Sinclair  v.  Tarbox,  2 
N.  H.  135;  Odiorne  v.  Colley,  2  N.  H.  66,  9 
Am.  Dec.  39. 

0/iio.—  Bailey  v.  Childs,  46  Ohio  St.  557, 
24  N.  E.  598;  Davidson  v.  Kuhn,  1  Disn. 
(Ohio)  405,  12  Ohio  Dec.  (Reprint)  699. 


Texas. —  Heye  v.  Moody,  67  Tex.  615,  4 
S.  W.  242. 

Fermow*.— Coffrin  v.  Smith,  51  Vt.  140; 
West  River  Bank  v.  Gorham,  38  Vt.  647; 
Rogers  v.  Fairfield,  36  Vt.  641;  Burroughs 
V.  Wright,  19  Vt.  510.  Compare  Hall  v.  Wal- 
bridge,  2  Aik.  (Vt.)  215,  from  which  it  would 
seem  that  personal  chattels  attached  on 
mesne  process  by  one  officer  may  be  subse- 
quently attached  on  other  process  by  other 
officers,  and  thus  successive  liens  created  in 
favor  of  different  officers. 

United  States. —  Corning  v.  Dreyfus,  20 
Fed.  426,  construing  Louisiana  statute.  See 
also  Perry  v.  Sharpe,  8  Fed.  15,  construing 
Ohio  statute. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  486. 

Levy  of  foreign  attachment  on  goods  held 
under  execution. — ^  Where  goods  have  been 
levied  on  by  a  sheriff  under  executions  in  his 
hands,  and  before  they  are  sold  a  writ  of 
foreign  attachment  against  the  same  defend- 
ant is  lodged  in  his  office,  he  may  levy  the 
attachment  also  on  the  goods^  and  this  is  not 
a  case  where  the  property  or  fund  is  pro- 
tected by  being  in  the  custody  of  the  law. 
Day  V.  Becher,  1  McMull.  (S.  C.)  92. 

14.  Bailey  v.  Childs,  46  Ohio  St.  557,  24 
N.  E.  598. 

15.  Robinson  v.  Ensign,  6  Gray  (Mass.) 
300.  But  see  Davidson  v.  Kuhn,  1  Disn. 
(Ohio)  405,  12  Ohio  Dec.  (Reprint)  699; 
National  Wall-Paper  Co.  v.  Fourth  Nat. 
Bank,  (Tenn.  Ch.  1898)  51  S.  W.  1002. 

16.  Connecticut. — Tomlinson  v.  Collins,  20 
Conn.  364 ;  Cole  v.  Wooster,  2  Conn.  203. 

Illinois.— White  v.  Culter,  12  III.  App.  38. 
.  Missouri. — Patterson  v.  Stephenson,  77  INIo. 
329;  State  v.  Curran,  45  Mo.  App.  142. 

Neto  York. —  Benson  v.  Berrv,  55  Barb. 
(N.  Y.)  620. 

United  States. — Brooks  r.  Fry,  45  Fed.  776 
(construing  Arkansas  statute);  Bates  r.  Days, 
5  McCrary  (U.  S.)  342,  17  Fed.  167  (con- 
struing Missouri  statute). 

17.  Strout  r.  Bradbury,  5  Me.  313:  Walker 
r.  Foxcroft,  2  Me.  270:  Baijlev  r.  White,  4 
Pick.  (Mass.)  395,  16  Am.  Dec!  353;  Thomp- 
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tions,  however,  the  acts  of  the  deputy  are  regarded  as  the  acts  of  the  principal, 
and  a  deputy  rnay  levy  an  attachment  upon  property  already  attached  by  his 
principal  through  another  deputy.^^ 

b.  Manner  of  Levy  —  (i)  By  Same  Officer.  Ko  affirmative  or  overt  act 
on  the  part  of  the  first  officer  is  necessary  in  making  a  levy  under  a  subsequent 
writ,^^  where  he  holds  actual  or  constructive  possession  of  the  property .^^ 

(ii)  By  Different  Officers  Where  the  subseqaent  levy  is  made  by 


son  V.  Marsh,  14  Mass.  269;  Vinton  i;.  Brad- 
ford, 13  Mass.  114,  7  Am.  Dec.  119;  Pierce  v. 
Jackson,  Go  N.  H.  121,  18  Atl.  319;  Moore 
V.  Graves,  3  N.  H.  408;  West  River  Bank  v. 
Gorham,  38  Vt.  649. 

Possession  held  insufficient  to  prevent  levy 
by  deputy. —  Where  the  holder  of  a  chattel 
mortgage  requests  the  sheriff  to  take  posses- 
sion of  mortgaged  goods,  which  are  surren- 
dered to  him  by  the  mortgagor,  and  he  posts 
notices  of  sale  under  the  m^ortgage,  but  no 
notice  is  given  as  provided  for  in  Wash.  Terr. 
Code,  §  1993,  his  possession  is  not  such  as 
will  prevent  a  levy  of  the  same  goods  being 
made  on  a  writ  of  attachment  by  a  deputy 
sheriff ;  nor  does  such  possession  avoid  the 
necessity  of  the  actual  levy  by  the  sheriff  of  a 
writ  of  attachment  placed  in  his  own  hands. 
E.  C.  Meacham  Arms  Co.  v.  Strong,  3  Wash. 
Terr.  01,  13  Pac.  245. 

18.  Clafiin  v.  Furstenheim,  49  Ark.  302,  5 
S.  W.  291;  Heye  t'.  Moody,  67  Tex.  615,  4 
S.  W.  242. 

19.  California. — O'Connor  f.  Blake,  29  Cal. 
312. 

Connecticut. —  Tomlinson  v.  Collins,  20 
Conn.  364,  where  it  is  said  that  perhaps  the 
delivery  of  a  second  writ  to  the  first  attaching 
officer,  with  directions  to  attach  the  goods  in 
his  custody  is  of  itself  a  sufficient  attachment. 

Iowa. —  German  Sav.  Bank  v.  Capital  City 
Oatmeal  Co.,  108  Iowa  380,  79  N.  W.  270. 

Massachusetts. —  Turner  v.  Austin,  16  Mass. 
181 ;  Knap  v.  Sprague,  9  Mass.  258,  6  Am.  Dec. 
64. 

Missouri. —  State  v.  Curran,  45  Mo.  App. 
142. 

JSfehraska. —  Merrill  v.  Wedgwood,  25  Nebr. 
283,  41  N.  W.  149. 

New  Hampshire. -^Whitnej  V:  Farwell,  10 
N.  H.  9. 

Neio  York.— Wehle  v.  Conner,  83  N.  Y.  231. 

Vermont. — Adams  v.  Lane,  38  Vt.  640. 

Wisconsin. —  Evans  v.  Virgin,  72  Wis.  423, 
39  N.  W.  864,  7  Am.  St.  Rep.  870,  holding  that 
the  mere  receipt  of  a  subsequent  writ  is  in 
effect  a  constructive  levy  upon  the  property 
held  by  him  under  a  prior  one. 

United  (States. —  Naumburg  v.  Hyatt,  21 
Fed.  898,  construing  North  Carolina  statute. 

The  requirement  of  actual  seizure  of  the 
property  is  satisfied  in  the  case  of  successive 
levies  by  the  same  officer  by  a  constructive 
application  of  the  succeeding  writ  to  the  sur- 
plus after  satisfying  the  previous  .attachment. 
Patterson  v.  Stephenson,  77  Mo.  329. 

One  inventory  sufficient. —  In  case  of  dif- 
ferent levies  by  same  officer  it  is  sometimes 
provided  that  one  inventory  and  appraisal 
shall  be  sufficient,  and  that  it  shall  not  be 
necessary  to  return  tlie  same  with  more  than 
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one  order.  Atchison,  etc.,  R.  Co.  v.  Schwarz- 
schild,  etc.,  Co.,  58  Kan.  90,  48  Pac.  591,  62 
Am.  St.  Rep.  604. 

20.  Iowa. —  German  Sav.  Bank  v.  Capital 
City  Oatmeal  Co.,  108  Iowa  380,  79  N.  W. 
270. 

Massachusetts. —  Knap  v.  Sprague,  9  Mass. 
258,  6  Am.  Dec'  64. 

Nebraska. —  Merrill  v.  Wedgwood,  25  Nebr. 
283,  41  N.  W.  149,  holding  that  if  after  levy 
the  attached  property  is  taken  from  the  cus- 
tody of  the  officer,  as  by  replevin,  and  he  re- 
ceives other  orders  of  attachment,  no  lien  will 
be  created  upon  the  property  thereby. 

Vermont. — Adams  v.  Lane,  38  Vt.  640,  hold- 
ing that  no  lien  by  a  subsequent  attachment 
can  be  created  upon  the  proceeds  of  a  previous 
sale  of  goods  under  attachment  by  an  officer 
unless  such  subsequent  attachment  is  made 
while  the  first  attachment  is  subsisting. 

Washington. — Anderson  V.  Land,  5  Wash. 
493,  32  Pac.  107,  34  Am.  St.  Rep.  875,  holding 
that  upon  the  dissolution  of  an  attachment 
the  right  of  the  officer  to  the  control  and  pos- 
session of  the  property  ceases,  and  if  he  is 
afterward  clothed  with  authority  to  seize 
property  of  the  defendant,  he  must  act  on  such 
authority  independently  of  any  effect  or  power 
of  the  old  writ. 

Wiscojisin. —  Bell  v.  Shafer,  58  Wis.  223, 
16  N.  W.  628,  holding  that  if  property  has 
never  come  into  a  receiptor's  actual  posses- 
sion, or  has  been  returned  by  him  to  defend- 
ant, it  must  be  seized  wherever  it  can  be 
found  on  the  subsequent  attachment,  and  that 
a  mere  return  by  the  officer  is  insufficient. 

The  possession  by  a  receiptor  of  property 
attached  has  been  held  to  be  so  far  the  posses- 
sion of  the  sheriff,  that  the  latter,  while  the 
receiptor  retains  actual,  possession,  may  make 
a  second  attachment  upon  another  writ  by 
making  a  return  to  that  effect  and  giving  the 
receiptor  notice  with  direction  to  hold  the 
property  to  answer  upon  the  second  attach- 
ment. Whitney  v.  Farwell,  10  N.  H.  9;  Bell 
V.  Shafer,  58  Wis.  223,  16  N.  W.  628.  See  also 
Tomlinson  v.  Collins,  20  Conn.  364,  where  it 
was  held  that  where  an  officer  has  once  at- 
tached property  and  placed  it  with  the  cred- 
itor as  bailee,  and  another  writ  is  placed  in 
his  hands  by  another  creditor,  he  may  again 
attach  the  property  without  notifying  the 
bailee  thereof.  But  compare  Waterman  v. 
Treat,  49  Me.  309,  77  Am.  Dec.  261,  holding 
that  where  an  officer  delivers  attached  prop- 
erty to  a  receiptor,  and  takes  a  receipt  for  its 
redelivery  or  the  payment  of  a  sum  of  money, 
the  -attachment  is  thereby  dissolved,  and  a 
subsequent  valid  attachment,  even  by  the  same 
officer,  cannot  be  made  without  a  new  seizure 
of  the  property. 
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another  officer,  tlie  possession  of  the  first  officer  is  not  to  be  disturbed,  but  the 
levy  is  made  by  notifying  the  officer  in  possession  of  the  making  of  it ;  nor 
need  the  return  specify  or  describe  the  property ;  it  is  sufficient  to  refer  to .  the 
property  as  all  which  is  in  the  custody  of  the  officer  in  possession.^^ 

2.  Realty.  Since  in  the  case  of  levy  upon  realty,  the  officer  levying  acquires 
neither  title,  possession,  nor  special  property,^^  there  is  no  reason  why  an  attach- 
ment creditor  may  not  acquire  a  vaHd  lien  by  the  levy  of  a  writ  of  attachment 
on  land  on  which  another  officer  has  already  levied  an  attachment  or  execution,^ 
subject,  of  course,  to  the  lien  of  the  prior  attachment  or  execution  creditor.^^ 

L.  Successive  Levies  Under  Same  Writ.  In  the  absence  of  fraud  there  is 
no  reason  wdiich  will  prevent  a  second  levy  upon  personal  property,  under  the 
outstanding  writ,  where  such  property  has  once  been  taken  but  afterward  surren- 
dered by  mistake  or  otherwise,  no  other  rights  intervene,  and  the  legal  owner 
interposes  no  protest  against  such  second  levy.^^  Where  an  officer  attaches  prop- 
erty at  different  times  on  the  same  writ  copies  need  not  be  left  in  each  instance, 
the  leaving  of  a.  single  copy  including  a  list  of  all  the  property  attached  before 
the  time  of  service  elapses  being  held,  on  a  plea  in  abatement,  to  constitute  good 
service.^^ 

M.  Defects  and  Objections — l.  In  General.  As  a  general  rule  where  a 
return  has  been  made  w^iich  is  sufficient  on  its  face  every  reasonable  presumption 
will  be  made  in  favor  of  the  validity  of  the  levy.^    Where  the  return  is  good 


21.  White  V.  Culter,  12  111.  App.  38;  Pat- 
terson Stephenson,  77  Mo.  329;  State  v. 
Curian,  45  Mo.  App.  142. 

Written  notice  unnecessary. —  Where  two 
or  more  writs  of  attachment  are  served  by 
different  officers  at  different  times  on  the  same 
property,  it  is  incumbent  on  the  officer  serving 
the  later  writ  to  give  reasonable  notice 
thereof  to  the  officer  who  served  the  earlier 
one,  but  the  law  prescribes  no  form  or  manner 
of  notice,  and  neither  a  copy  of  the  writ  and 
return  or  any  other  written  notice  is  neces- 
sary. Nothing  more  is  necessary  than  that 
the  officer  should  be  reasonably  informed  of 
the  later  attachment,  so  that  when  the  lien 
of  the  attachment  in  his  own  hands  is  dis- 
solved he  may  deliver  the  estate  attached  to 
the  rightful  claimant.  Brainard  v.  Bushnell, 
11  Conn.  16. 

22.  State  v.  Curran,  45  Mo.  App.  142. 

23.  See  supra,  X,  H,  1,  c,  (i) ,  (a) . 

24.  Johnson  v.  Burnett,  12  Ala.  743;  Wat- 
son V.  Todd,  5  Mass.  271.  And  see  Oldham  v. 
Scrivener,  3  B.  Mon.  (Ky.)  579. 

25.  Johnson  v.  Burnett,  12  Ala.  743. 

26.  Dolan  v.  Wilkerson,  57  Kan.  758,  48 
Pac.  23  (holding  that  the  fact  that  the  officer 
in  whose  hands  the  writ  was  placed,  after 

^  making  an  ineffectual  attempt  to  levy,  re- 
linquishes any  claim  by  reason  of  such  levy, 
did  not  prevent  him  from  making  another  levy 
under  the  same  writ  on  property  of  defendant 
at  any  time  before  the  actual  return  of  the 
writ);  Butte  First  Nat.  Bank  v.  Boyce,  15 
Mont.  102,  38  Pac.  829  (where  the  attachment 
creditor  released  the  lien  of  the  attachment 
upon  an  agreement  for  an  execution  by  the 
debtor  of  an  assignment  of  all  his  goods  and 
property,  making  the  attachment  creditor  a 
preferred  creditor,  and  such  assignment  was 
executed.  It  was  held  that  if  such  deed  of  as- 
signment was  void  by  reason  of  any  fraudulent 
provision    therein,    the    attaching  creditor 


might  retake  the  goods  by  a  second  levy  under 
the  original  writ ) . 

Effect  of  illegality  of  first  attachment  or 
alteration  of  writ. —  A  second  attachment  of 
property  by  the  same  officer  on  the  same  writ 
is  not  necessarily  wrongful  because  the  first 
was  illegal,  or  because  the  writ  was  altered 
by  the  attorney  after  the  same,  it  not  appear- 
ing that  the  first  attachment  was  made  for 
the  purpose  of  making  the  second,  or  that 
the  second  was  effected  by  means  of  the  first. 
Gile  V.  Devens,  11  Cush.  (Mass.)  59,  where, 
after  the  levy,  the  property  attached  was 
found  not  to  belong  to  the  person  named  in 
the  writ,  and  thereupon  the  owner's  name 
was  inserted  in  the  writ,  and  a  second  levy 
on  the  same  property  made  by  the  same  offi- 
cer on  behalf  of  the  same  parties  under  the 
writ  as  altered. 

27.  U.  S.  Bank  v.  Tavlor,  7  Vt.  116. 

28.  Crosby  i\  Allyn,"  5  Me.  453  (holding 
that,  where  the  officer  returns  that  he  at- 
tached certain  lands,  if  it  be  necessary  for  him 
to  enter  upon  the  land,  such  entry  will  be  pre- 
sumed) ;  Horton  v.  Monroe,  98  Mich.  195,  57 
N.  W.  109  (where  it  was  presumed  that  the 
levy  of  an  attachment  was  made  in  the 
county)  ;  Drysdale  v.  Biloxi  Canning  Co.,  67 
Miss.  534,  7  So.  541  (holding  that  where  the 
indorsement  of  an  officer  was  a  sufficient  levy 
upon  land  if  wild  or  unoccupied,  but  insuffi- 
cient if  cultivated  or  occupied,  the  supreme 
court  in  an  action  to  have  the  attachment 
set  aside  will  treat  the  levy  as  a  valid  levy 
on  wild  or  unoccupied  land  in  the  absence  of 
an  averment  in  the  debtor's  bill  that  the  land 
was  in  fact  cultivated  or  occupied)  ;  Boyd  V. 
Buckingham,  10  Humphr.  (Tenn.)  433  (holding 
that  where  process  in  attachment  was  season- 
ably issued,  but  it  did  not  appear  from  the 
officer's  return  on  what  day  the  attachment 
was  levied,  it  will  be  presumed  that  it  was 
served  in  due  time ) . 
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on  its  face  it  cannot  be  attacked  in  a  collateral  proceeding  unless  it  is 
void.^^ 

2.  Who  May  Object  —  a.  For  Failure  to  File  Writ  and  Return.  Where,  in 
order  to  render  an  attachment  of  realty  valid  against  a  subsequent  purchaser  or 
attaching  creditor,  the  writ  and  officer's  return,  or  a  copy  thereof,  must  be  depos- 
ited in,  the  clerk's  office,  omission  to  comply  with  this  requirement  can  be  taken 
advantage  of  only  by  parties  subsequently  purchasing  or  attaching  such  real 
estate.^ 

b.  For  Insufficient  Levy  on  Property  Capable  of  Manual  Seizure.  Where 
the  levying  officer  fails  to  take  into  his  possession  such  property  as  is  capable  of 
manual  seizure,  plaintiff  may  have  reason  to  complain,  but  defendant  is  not 
injured  thereby,  and  such  levy  will  not  be  set  aside  on  his  motion.^^ 

e.  Where  Effected  Through  Unlawful  Detention.  Although  it  is  indisput- 
able that  where  possession  of  property  has  been  unlawfully  obtained  for  the  pur- 
pose of  levying  thereupon,  such  levy  is  wrongful  and  cannot  be  upheld  as  against 
any  one  who  is  so  situated  that  he  can  urge  its  invalidity,  yet  such  objection  is 
not  available  to  a  party  whose  right  also  springs  solely  from  a  seizure  effected 
through  the  unlawful  detention.^ 

3.  Time  to  Object.  An  objection  to  the  manner  of  levying  an  attachment^ 
which  is  not  suggested  by  answer  or  upon  the  hearing  below,  cannot  be  taken 
for  the  lirst  time  on  appeal,  and  will  be  regarded  as  waived  ;^  but  where  a  levy 
created  no  lien  on  account  of  an  irregular  return,  it  was  held  immaterial  that 
there  was  no  objection  to  its  validity  until  after  the  submission  of  the  case,  since 
the  court  may  disregard  such  levy  at  any  stage  of  the  proceedings.^  The  ques- 
tion of  whether  a  certain  levy  made  by  serving  notice  on  the  party  claimed  to  be 
in  possession  is  vaUd  is  properly  determinable  upon  proceedings  to  enforce  the 
same,  and  not  upon  a  motion  to  set  it  aside  and  vacate  it,  since  if  as  made  it  is 
invalid  there  was  no  valid  levy  to  set  aside  or  vacate.^ 

4.  Waiver  of  Objections.  The  conduct  of  defendant  may  make  an  otherwise 
invalid  levy  good  by  way  of  waiver,^  estoppel,  or  agreement.^^ 

5.  Effect  of  Entry  of  Judgment.  While  the  entry  of  judgment  may  cure 
some  defects  in  the  issue  of  a  writ  of  attachment  such  entry  will  not  cure  defects 
in  the  levy  of  the  writ  and  make  what  was  no  lien  a  valid  one.^ 

XL  RETURN. 

A.  Necessity  of.    The  return  is  a  necessary  part  of  the  proceeding,^^  for  by 


29.  Deware  v.  Wichita  Valley  Mill,  etc., 
Co.,  17  Tex.  Civ.  App.  394,  43  S.  W.  1047; 
Carothers  v.  Wilkerson,  2  Tex.  App.  Civ.  Cas. 
§  353. 

30.  Pomroy  v,  Stevens,  11  Mete.  (Mass.) 
244. 

31.  Mechanics'  Nat.  Bank  v.  Miners'  Bank, 
13  Wkly.  Notes  Cas.  (Pa.)  515. 

32.  Corning  v.  Dreyfus,  20  Fed.  426. 

33.  Willitts  V.  Waite,  25  N.  Y.  577. 

34.  Price  v.  Taylor,  22  Ky.  L.  Rep.  249,  57 
S.  W.  255. 

35.  Simpson  v.  Jersey  City  Contracting  Co., 
47  N.  Y.  App.  Div.  17,  61  N.  Y.  Suppl.  1033. 

36.  Taffts  V.  Manlove,  14  Cal.  47,  73  Am. 
Dec.  610;  Wharton  X).  Conger,  9  Sm.  &  M. 
(Miss.)  510;  Eisenbud  v.  Gellert,  26  Misc. 
(N.  Y.)  367,  55  N.  Y.  Suppl.  952. 

37.  Tafifts  ^>.  Manlove,  14  Cal.'  47,  73  Am. 
Dec.  610;  Marx  v.  Cianeimino,  59  N.  Y.  App. 
Div.  570,  69  N.  Y.  Suppl.  672;  Buckwheat  \>. 
St.  Croix  Lumber  Co.,  75  Wis.  194,  43  N.  W. 
1130. 
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Counter-claim  as  an  estoppel  to  object  to 
want  of  service  of  notice. —  Vv^^here  defendants 
whose  property  is  attached  file  counter- claim S: 
based  on  a  wrongful  levy  of  the  attachment, 
the  sheriff  takes  manual  possession,  and  con- 
tinues to  hold  the  property  until  the  trial, 
neither  party  will  be  heard  to  say  that  there 
was  no  valid  levy  because  notice  of  the  at- 
tachment was  not  served.  Schoonover  v.  Os- 
borne, 108  Iowa  453,  79  N.  W.  263. 

Estoppel  by  admission  of  levy  in  bill. —  If  a 
subsequently  attaching  creditor  admit  in  his 
bill  that  an  attachment  has  been  issued  at  the 
suit  of  another  creditor,  levied,  and  the  prop- 
erty placed  in  the  custody  of  the  law,  such 
creditor  is  estopped  to  deny  the  validity  of 
the  levy  of  the  first  attachment.  Lea  v.  Max- 
well, 1  Head  (Tenn.)  365. 

38.  Falk-Bloch  Mercantile  Co.  t>.  Branstet- 
ter,  (Ida.  1896)  43  Pac.  571. 

39.  Haynes  «>.  Small,  22  Me.  14;  Main  v. 
Lynch,  54  Md.  658;  Wilder  V.  Holden,  24  Pick. 
(Mass.)  8. 
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it  alone  is  the  court  advised  of  the  levy  and  its  sufficiency,^  and  without  it  cannot 
proceed  to  the  final  adjudication  of  the  cause.'^^  Failure  of  the  officer  to  make 
his  return  constitutes  him  a  trespasser  ab  initio}^  The  court  may,  however,, 
direct  him  to  make  the  return,^^  or,  in  its  discretionary  power  to  allow  amend- 
ments, may,  when  necessary,  order  it  to  be  made  nunc  jpro  tunc.^ 

B.  By  Whom  Made.  The  return  must  be  made  by  a  person  authorized  by 
law  to  levy  the  writ,^^  but  the  duty  of  making  it  is  official  and  not  personal.^ 

C.  To  What  Court.  The  court  to  which  the  return  must  be  made  is  fixed 
either  by  the  express  directions  of  the  writ,  or,  where  the  direction  as  to  return 
is  general  by  statute.*^ 


40.  Indiana. —  The  Steam-Boat  Tom  Bowl- 
ings. Hough,  5  Blackf.  (Ind.)  188. 

Iowa. —  Collier  v.  French,  64  Iowa  577,  21 
N.  W.  90;  Rock  v.  Singmaster,  62  Iowa  511, 
17  N.  W.  744. 

Maine. —  Bessey  p.  Vose,  73  Me.  217  [citing 
Carleton  v.  Ryerson,  59  Me.  438]. 

Vermont. —  McKenzie  v.  Ransom,  22  Vt. 
324. 

Virginia. —  Robertson  v.  Hoge,  83  Va.  124, 
1  S.  E.  667.  See  also  Murphy  t;.  Orgill,  (Miss. 
1898)  23  So.  305,  where,  however,  the  decision 
might  also  have  been  influenced  by  the  fact 
that  there  was  a  failure  to  show  that  the 
claimants  had  bonded  the  property  as  required 
by  the  code. 

41.  Morris  v.  School  Trustees,  15  111.  266; 
Rock  V.  Singmaster,  62  Iowa  511,  17  N.  W. 
744;  City  Nat.  Bank  v.  Cupp,  59  Tex.  268, 
27 1  ( where  the  court  said :  "  It  may  be  ad- 
mitted that,  until  the  writ  was  lodged  in 
court  with  the  return  indorsed  upon  it,  no 
judgment  could  be  entered  up  foreclosing  the 
lien.  Yet  this  would  result,  not  from  the  fact 
that  the  lien  was  lost  for  want  of  the  presence 
of  the  process  in  court,  but  for  want  of  evi- 
dence brought  to  the  court's  notice  that  it 
had  been  properly  executed.  Had  the  court 
proceeded  to  foreclose  the  lien  without  proof 
made  in  this  way,  probably  the  judgment 
might  have  been  erroneous  " )  ;  Robertson  v. 
Hoge,  83  Va.  124,  1  S.  E.  667.  Compare  Rod- 
gers  V.  Bonner,  55  Barb.  (N.  Y. )  9  (holding 
that  a  statutory  provision  touching  the  return 
of  an  attachment  to  the  officer  issuing  is 
merely  directory  to  the  officer  and  that  his 
omission  to  do  his  duty  is  not  available  in  a 
collateral  action  to  defeat  the  remedy  of  plain- 
tiff in  the  attachment  suit)  ;  Lea  v.  Maxwell, 
1  Head  (Tenn. )  365  (where,  although  there  is 
a  statement  that  the  force  and  efficacy  of  a 
levy  could  not  be  impaired  by  a  failure  to 
make  a  return,  vet,  being  an  equitable  at- 
tachment, the  property  was  described  in  the 
bill  and  in  the  writ,  and  the  court  had  proper 
evidence  of  the  levy  and  a  proper  description 
of  the  property ) . 

Presumption  of  return  from  giving  release 
bond. —  Under  a  statute  which  permits  a  bond 
to  release  an  attachment  to  be  entered  into 
when  the  sheriff  has  returned  the  writ,  if  such 
a  bond  be  actually  taken  by  a  clerk,  the  higher 
court  will  presume  that  the  writ  had  been 
returned  although  the  return-day  has  not 
come.    Morrison  v.  Alphin,  23  Ark.  136. 

42.  Williams  v.  Ives,  25  Conn.  568;  Wig- 
gin  p.  Atkins,  136  Mass.  292. 


43.  Rock  P.  Singmaster,  62  Iowa  511,  17 
N.  W.  744. 

A  return  will  not  be  compelled  where  an. 

action  by  attachment  has  been  settled  by  the 
parties  before  any  proceedings  had  under  the 
writ.  Atwell  P.  Wigderson,  80  Wis.  424,  5a 
N.  W.  347. 

44.  Bancroft  P.  Sinclair,  12  Rich.  (S.  C.) 
617. 

Failure  to  return  affords  no  presumption. 

that  the  writ  has  not  been  served  so  as  to 
justify  the  court  in  issuing  a  second  attach- 
ment.   Baldwin  p.  Wright,  3  Gill  (Md.)  241. 

45.  Where  made  by  sheriff  of  one  county 
when  directed  to  sheriff  of  another  the  return 
is  void.  Olney  p.  Shepherd,  8  Blackf.  (Ind.) 
146. 

Where  made  by  a  special  appointee  of  the 
clerk  the  validity  and  efficacy  of  a  return 
must  be  determined  by  the  validity  of  the  ap- 
pointment which  must  accompany  the  return. 
Currens  p.  Ratcliffe,  9  Iowa  309. 

Where  the  statute  prescribes  the  manner  of 
return,  as  where  it  directs  a  constable,  coro- 
ner, city  marshal,  or  appointee  who  has  served 
an  attachment  to  hand  the  return  over  to  the 
sheriff  who  shall  report  to  the  court,  a  return 
by  the  constable  directly  to  the  court  confers 
no  jurisdiction.    Barnett  p.  Ring,  55  Miss.  97. 

46.  Hence,  if  a  sheriff  fails  to  make  a  re- 
turn in  obedience  to  an  order  of  court  his  suc- 
cessor in  office  may  make  it.  Carter  t\. 
O'Bryan,  105  Ala.  305,  16  So.  894. 

47.  To  office  whence  it  originated. —  Green 
p.  Lanier,  5  Heisk.  (Tenn.)  662.  See  also 
Rome  First  Nat.  Bank  t\  Ragan,  92  Ga.  333, 
18  S.  E.  295  (holding  that  a  statute  providing 
for  issuing  attachments  against  debtors  on  the 
ground  of  fraud  confers  no  authority  for 
issuing  attachments  returnable  to  any  court 
except  the  superior  court;  that  as  the  writ 
has  to  be  issued  by  a  superior  court  judge  it 
could  not  have  been  the  intention  of  the  legis- 
lature that  the  superior  court  was  to  prepare 
business  for  justice's  courts  and  all  others 
which  might  have  jurisdiction  over  ordinary 
attachments)  ;  Still  p.  Wilkens,  66  Tex.  715, 
2"S.  W.  59  (holding  that,  under  Tex.  Rev. 
Stat.  art.  4842,  where  an  attachment  issued 
from  the  court  of  one  county  was  levied  in 
another,  the  original  Avrit  must  be  returned 
to  the  county  from  which  it  issued,  but  the 
officer  making  the  levy  should  return  the 
claim  bond  and  a  copy  of  the  writ  to  the  court 
of  the  county  where  the  levy  was  made  having 
jurisdiction  to  adjudicate  the  claim). 

To  superior  court  of  any  county,  without 
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D.  Time  of  Making*.  In  the  absence  of  statutory  limitation,*^  an  attachment 
return  must  be  made  within  a  reasonable  time,*^  but  the  mere  fact  that  the  return 
was  not  made  until  after  the  return-day  of  the  writ  will  not  defeat  the  lien.^  On 
the  other  hand  if  the  return  shows  a  substituted  service  upon  defendant  it  must 
necessarily  not  be  made  before  the  return-day  of  the  writ.^^ 

E.  Form  and  Requisites  — l.  In  General  —  a.  Recitals  —  (i;  Generally 


regard  to  whether  the  debtor  had  property 
therein  subject  to  levy,  when  issued  against  a 
non-resident  for  a  debt  exceeding  one  hundred 
dollars.  Nashville,  etc.,  R=  Co.  V:  Cleghorn, 
94  Ga.  413,  21  S.  E.  227. 

To  term  of  court  where  suit  is  pending,  if 
issued  in  a  pending  suit.  Grinberg  v.  Singer- 
man,  90  Va.  645,  19  S.  E.  161;  Craig  v. 
Williams,  90  Va.  500,  18  S.  E.  899,  44  Am. 
St.  Rep.  934. 

48.  In  Georgia  under  the  attachment  law 
of  1856  and  1799  the  writ  might  be  made  re- 
turnable to  the  next  term  of  the  superior  or 
Inferior  court  at  the  option  of  the  party 
issuing  out  the  writ,  provided  the  term  of  the 
court  to  which  it  was  made  returnable  did 
not  commence  within  twenty  days  next  after 
the  issue  of  such  writ.  Irvin  v.  Howard,  37 
Ga.  18;  Duke  v.  Horton,  32  Ga.  637;  Wanet 
V.  Corbet,  13  Ga.  441. 

In  Illinois  it  is  provided  by  statute  that  the 
writ  shall  be  made  returnable  on  the  first  day 
of  the  next  term  of  the  court  in  which  the 
action  may  be  commenced,  and  if  ten  days 
shall  not  intervene  between  the  time  of  suing 
out  the  same  and  the  next  term  of  the  court, 
it  shall  be  made  returnable  to  the  next  suc- 
ceeding term  at  plaintiff's  option.  Hecht  v. 
Feldman,  153  111.  390,  39  N.  E.  121;  St.  Louis 
Mechanics'  Sav.  Inst.  v.  Givens,  82  111.  157; 
Edwards  v.  Haring,  59  111.  App.  147. 

In  Indiana  writs  of  foreign  attachment  is- 
sued under  the  statute  of  1838  should  be  made 
returnable  to  the  first  day  of  the  term  next 
after  they  issue.  Andrews  v.  Reid,  7  Blackf. 
(Ind.)  256.  See  also  Harlow  v.  Becktle,  1 
Blackf.  (Ind.)  237. 

In  Pennsylvania,  under  the  act  of  Mar.  17, 
1869,  it  has  been  held  that  the  writ  should 
be  made  returnable  to  the  next  return-day 
after  the  issue  thereof,  regardless  of  whether 
it  be  the  first  return-day  or  the  next  term  of 
court.  Snellenburg  v.  Mayernick,  20  Pa. 
Co.  Ct.  135. 

49.  Gerdes  v.  Sears,  13  Oreg.  358,  10  Pae.  631. 

Return  fixes  time  of  attachment. —  The  at- 
tachment will  be  considered  as  having  been 
made  at  the  time  the  return  bears  date.  Almy 
V.  Wolcott,  13  Mass.  73.  See  also  McMillan 
V.  Gaylor,  (Tenn.  Ch.  1895)  35  S.  W.  453, 
holding  that  a  le\^  will  take  eff'ect  from  the 
time  the  olRcer  returns  a  memorandum  suffi- 
cient to  identify  the  property  levied  upon,  and 
containing  the  date  and  hour  of  the  levy,  al- 
though subsequently  an  attorney  makes  out 
the  return  in  full. 

50.  Reed  i;.  Perkins,  14  Ala.  231;  Horton 
V.  Monroe,  98  Mich.  195,  57  N.  W.  109;  Willis 
V.  Mooring,  63  Tex.  340  {following  City  Nat. 
Bank  v.  Cupp,  59  Tex.  268]. 

Length  of  time  which  may  elapse  before  re- 
turn.—  The  courts  are  not  uniform  in  deter- 
mining the  length  of  time  that  may  elapse 
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before  a  return  is  made.  Thus  in  a  Wiscon- 
sin case  (Hibbard  i^.  Pettibone,  8  Wis.  270) 
it  was  held  that  where  a  return  should  have 
been  made  the  first  Monday  in  April,  and  was 
not  in  fact  made  until  July  17,  the  action 
became  discontinued.  On  the  other  hand,  it 
has  been  held  in  Kentucky  ( Bourne  v.  Hocker, 
11  B.  Mon.  (Ky.)  23)  that  a  failure  of  three 
months  to  make  a  return  could  not  be  con- 
sidered an  abandonment;  and  in  Texas 
(Riordan  v.  Britton,  69  Tex.  198,  7  S.  W.  50, 
5  Am.  St.  Rep.  37.  See  also  City  Nat.  Bank 
V.  Cupp,  59  Tex.  268 )  a  return  eleven  months 
after  the  writ  was  issued  was  held  to  be  al- 
lowable, although  in  this  case  due  diligence 
was  used  to  procure  the  return.  See  also 
Westphal  v.  Sherwood,  69  Iowa  364,  28  N.  W. 
640,  holding  that,  under  Iowa  Code,  §  3010, 
the  return  need  not  be  made  by  the  first  day 
of  the  first  term  at  which  defendant  is  re- 
quired to  appear,  unless  the  officer  has  in  fact 
attached  sufficient  property. 

Return  not  premature. — In  Louisiana,  if  the 
sheriff  knows  of  no  property  of  defendant  and 
plaintiff's  counsel  can  point  none  out  to  him, 
a  return  at  once  is  neither  premature  nor 
illegal.  Guay  v.  Andrews,  8  La.  Ann.  141. 
See  also  Hitchcock  v.  Hahn,  60  Mich.  459,  27 
N.  W.  600,  where  an  officer  in  his  return  to  a 
writ  of  attachment  issued  January  18,  and 
returnable  February  5,  certified  to  a  seizure 
of  property  thereunder  on  January  18,  and 
further  returned  that  he  was  unable  to  find 
defendant  in  his  bailiwick.  The  writ  and  the 
return  were  filed  on  the  return-day  and  it 
was  held  that  the  return  was  not  premature ; 
and  that  the  certificate  of  nis  inability  to 
find  defendant  had  no  reference  to  the  date 
of  the  seizure  but  took  effect  from  the  date 
of  the  filing. 

51..  Reynolds  v.  Marquette  Cir.  Judge,  125 
Mich.  445,  84  N.  W.  628 ;  Drew  v.  Claypool, 
61  Mich.  233,  28  N.  W.  78;  Kraft  V.  Raths, 
45  Mich.  20,  7  N.  W.  232.  Compare  Glover 
V.  Rawson,  3  Pinn.  (Wis.)  226,  holding  that 
while  it  is  the  duty  of  the  sheriff  in  such  a 
case  to  retain  the  writ  until  the  return-day 
thereof,  yet  if  he  makes  a  non  est  inventus 
return,  within  a  day  or  two  after  he  receives 
it,  and  before  the  return- day,  the  court  is 
bound  to  receive  it  and  is  justified  in  proceed- 
ing to  judgment;  and  if  defendant  is  injured 
thereby  his  remedy  is  agair  the  sheriff'  and 
not  by  writ  of  error. 

If  defendant  enters  a  voluntary  appear- 
ance in  the  case  a  return  before  the  return- 
day  will  not  invalidate  the  proceedings.  Dun- 
lap  V.  McFarland,  25  Kan.  488,  from  which 
it  would  seem  that  a  return  one  day  before  the 
return-day  is  not  of  itself  a  fatal  irregu- 
larity. 

52.  For  forms  of  returns  see  the  following 
cases: 
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—  (a)  Fact  and  Manner  of  Levy.  The  return  must  show  that  property  has 
heeri  seized,^^  either  actually  or  constructively,^'^  and,  while,  as  a  rule,^^  it  is  suffi- 
cient if  it  shows  that  there  has  been  a  substantial  compliance  with  the  statute,^^ 
it  is  usually  necessary  that  it  set  out  the  acts  done  by  the  officer,  and  the  manner 
in  which  the  writ  was  executed,  that  the  court  may  itself  judge  of  its  sufficiency.^''' 


District  of  Columbia. —  Giddings  V.  Squier, 
4  Mackey  (D.  C.)  49. 

Indiana. — Carson  r.  The  Steam-Boat  Talma, 
3  Ind.  194,  steamboat. 

loiva. — Shoonover  v.  Osborne,  111  Iowa  140, 
82  N.  W.  505,  82  Am.  St.  Rep.  496. 

Kentucky. —  White  v.  O'Bannon,  86  Ky.  93, 
<)  Ky.  L.  Rep.  334,  5  S.  W.  346. 

Maine. —  Bean  v.  Ayers,  70  Me.  421;  Fuller 
r.  Nickerson,  69  Me.  228  (with  annexed  spe- 
cification) ;  Colson  V.  Wilson,  58  Me.  416 
(showing  attachment  of  mortgaged  chattels 
and  notice  to  the  mortgagee)  ;  Kendall  v.  Irv- 
ing, 42  Me.  339. 

Maryland. —  Boarman  V.  Patterson,  1  Gill 
(Md.)  372,  containing  a  schedule  of  the  at- 
tached goods. 

Massachusetts.— ^em\^  v.  Leonard,  118 
Mass.  502,  19  Am.  Rep.  470. 

New  Hampshire. — Scott  v.  Manchester 
Print  Works,  44  N.  H.  507;  Wendell  i\ 
Mugridge,  19  N.  H.  109;  Cogswell  v.  Mason, 
9  N.  H.  48  ( real  estate )  ;  Kittredge  v.  Bel- 
lows, 7  N.  H.  399  (copy  left  with  town-clerk). 

Neio  York. —  Bascom  v.  Smith,  31  N.  Y. 
595. 

Pennsylvania. —  Simon  v.  Johnson,  7  Kulp 
(Pa.)  166. 

Rhode  Island. —  Greenwich  Nat.  Bank  v. 
Hall,  11  R.  I.  124,  real  estate. 

Vermont. —  Barron  v.  Smith,  63  Vt.  121,  21 
Atl.  269  (personal  property)  ;  Pond  v.  Baker, 
58  Vt.  293,  2  Atl.  164  (held  sufficient  though 
not  commended  by  the  court)  ;  Washburn  v. 
New  York,  etc.,  Min.  Co.,  41  Vt.  50  (real 
estate )  ;  Fullam  v.  Stearns,  30  Vt.  443 
(machinery)  ;  Blodgett  v.  Adams,  24  Vt.  23 
(iiay  and  grain)  ;  Strickland  v.  Martin,  23  Vt. 
■  484. 

West  Virginia. —  Sims  v.  Charleston  Bank, 
3  W.  Va.  415. 

53.  The  term  "  levy  "  implies  a  seizure,  and 

a  return  of  an  officer  in  attachment  that  he 
"  levied  on  the  following  slaves,"  naming 
them,  was  held  sufficient.  Baldwin  v.  Conger, 
9  Sm.  &  M.  (Miss.)  516.  See  also -Eastern 
Kentucky  R.  Co.  v.  Holbrook,  4  Ky.  L.  Rep. 
730. 

54.  Poole  V.  Brooks,  ^12  Rob.  (La.)  484; 
Newton  v.  Strang,  48  Mo.  App.  538. 

It  need  not  include  words  merely  declara- 
tory of  the  officer's  responsibility  and  not  di- 
rectory where  seizure  is  shown.  Jaliray's  Ap- 
peal, 101  Pa.  St.  583. 

55.  Strict  and  specific  compliance  with  the 
statute  must,  in  some  jurisdictions,  be  clearly 
shown  by  the  return  itself.  Elder  v.  Ludeling, 
50  La.  Ann.  1077,  23  So.  929;  Sheldon 
Comstock,  3  R.  I.  84 ;  Shearer  v.  Davis,  etc.. 
Lumber  Co.,  78  Wis.  278,  47  N.  W.  360. 

56.  District  of  Columbia. —  See  Reynolds  v. 
Smith,  7  Mackey  (D.  C.)  27, 
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Kentucky. —  Mannix  v.  Lacey,  7  Ky.  L.  Rep. 
440. 

Maine. —  Blanchard  v.  Day,  31  Me.  494. 

Mississippi. — Saunders  v.  Columbus  L.,  etc., 
Ins.  Co.,  43  Miss.  583. 

New  Jersey. —  Dodge  v.  Butler,  42  N.  J.  L. 
370;  Morrel  v.  Buckley,  20  N.  J.  L.  667. 

Oregon. — At  least  so  far  as  subsequently 
attaching  creditors  with  notice  are  concerned. 
Sabin  v.  Mitchell,  27  Oreg.  66,  39  Pac.  635. 

57.  California. —  Brusie  v.  Gates,  80  Cal. 
462,  22  Pac.  284  [criticizing  Ritter  v.  Scan- 
nell,  11  Cal.  238,  70  Am.  Dec.  775] ;  Porter  v. 
Pico,  55  Cal.  ,165;  Sharp  v.  Baird,  43  Cal. 
577. 

Iowa. —  Westphal  v.  Sherwood,  69  Iowa  364, 
28  N.  W.  640. 

Kansas. — Harding  v.  Kansas  City  Guaranty 
L.  &  T.  Co.,  3  Kan.  App.  519,  43  Pac.  835. 

Louisiana. —  Kilbourne  v.  Frellsen,  22  La. 
Ann.  207 ;  Stockton  v.  Downey,  6  La.  Ann. 
581. 

Michigan. —  Kidd  v.  Dougherty,  59  Mich. 
240,  26  N.  W.  510;  Town  v.  Tabor,  34  Mich. 
262. 

Minnesota. —  Scott,  etc..  Lumber  Co.  v. 
Sharvy,  62  Minn.  528,  64  N.  W.  1132. 

Mississippi. —  Cantrell  v.  Letwinger,  44 
Miss.  437 ;  Ezelle  v.  Simpson,  42  Miss.  515. 
And  see  Gustavus  v.  Marx,  44  Miss.  446,  where 
the  judgment  was  reversed  because  of  the  in- 
sufficiency of  the  return. 

New  Jersey. —  Crisman  v.  Swisher,  28 
N.  J.  L.  149. 

Neiv  York. — Watts  v.  Willett,  2  Hilt. 
(N.  Y.)  212. 

Pennsylvania. —  Lambert  v.  Challis,  35  Pa. 
St.  156  note.  See  also  Dawson  v.  Kirby,  6 
Pa.  Dist.  13,  27  Pittsb.  Leg;  J.  N.  S.  (Pa.) 
234,  holding  that  a  return  is  insufficient  which 
does  not  show  whether  defendant  was  in  the 
county,  and  whether  the  property  attached 
was  taken  in  possession  of  the  constable  or 
released  on  bond. 

Rhode  Island. — Sheldon  r.  Comstock,  3  R.  I. 
84. 

Texas. —  Bromi  v.  Hudson,  14  Tex.  Civ. 
App.  605,  38  S.  W.  653. 

See  5  Cent.  Dig.  tit.  ''Attachment,"  §  1154. 

A  return  is  insufficient  which  merely  states 
that  the  officer  has  attached  "  according  to 
law"  (Kilbourne  v.  Frellsen,  22  La.  Ann. 
207;  Stockton  v.  DoAATiey,  6  La.  Ann.  581; 
Sheldon  v.  Comstock,  3  R.  I.  84),  or  that  the 
writ  was  "duly  served"  (Benjamin  v.  Shea, 
83  Iowa  392,  49  N.  W.  989). 

If  fraud  or  force  is  used  to  prevent  the  offi- 
cer from  obtaining  possession  of  the  property, 
and  he  serves  the  writ  on  the  person  in  whose 
hands  the  property  is,  he  should  state  these 
facts  in  his  return  and  show  that  he  has  at- 
tached as  nearly  as  possible  according  to  the 
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(b)  Date  of  Levy.  The  return  to  be  sufficient  should  show  also  the  date  of 
the  levy.^^ 

(c)  Description  of  Property  Attached —  {l)  li^  General  —  (a)  Personalty. 
Although  a  total  failure  of  the  return  to  designate  or  describe  attached  personaltj 
will  render  the  attachment;  inoperative,^^  it  is  difficult  to  lay  down  a  precise  or 
general  rule  as  to  what  constitutes  a  sufficient  description.^^  It  seems,  however^ 
that  the  property  attached  should  l^e  described  with  such  reasonable  certainty 
as  to  render  it  distinguishable,^^  and,  while  its  location  should  be  shown,*^^^  it 


statutes.  Pennsylvania  R.  Co.  t\  Pennock,  51 
Pa.  St.  244. 

Naming  persons  in  whose  presence  attach- 
ment made, —  Under  a  statute  requiring  the 
levy  of  an  attachment  to  be  made  in  the  pres- 
ence of  one  or  more  credible  persons  of  the 
neighborhood,  it  has  been  held  that  the  re- 
turn must  state  the  names  of  the  persons  in 
whose  presence  the  attachment  was  made. 
Cabeen  v.  Douglass,  1  Mo.  336. 

Where  both  real  and  personal  property  were 
attached  a  return  which  does  not  show  what 
disposition  was  made  of  the  personalty  is  de- 
fective. Tucker  v.  Byars,  46  Miss.  549.  Like- 
wise, under  a  statute  providing  that  the  per- 
sonal property  of  a  defendant  should  be  first 
taken  under  an  attachment,  a  return  showing 
that  real  property  had  been  attached,  which 
does  not  show  that  an  unsuccessful  search  was 
made  for  personal  property,  or  if  such  prop- 
erty was  foimd  that  it  was  taken  and  was  not 
enough  to  satisfy  the  claim,  is  insufficient. 
Willets  v.  Ridgway,  9  Ind.  367. 

A  mere  irregularity  in  form,  which  in  no 
way  aflfects  the  substance  of  the  return,  will 
not  invalidate  it.  Spengler  v.  O'Shea,  65 
Miss.  75,  3  So.  378  (holding  that,  under  a 
statute  providing  that  a  constable,  after  a 
levy  on  land,  should  hand  the  writ  to  the 
sheriff,  who  should  return  it  to  the  circuit 
clerk,  failure  of  the  sheriff  to  indorse  thereon 
the  date  of  his  return  is  not  fatal  to  a  pro- 
ceeding where  the  constable's  return  was  regu- 
lar and  properly  noted  in  the  sheriff's  attach- 
ment docket)  ;  Hart  v.  Forbes,  60  Miss.  745; 
Johnson  v.  Gilkeson,  81  Mo.  55.  See  also 
Dronillard  v.  Whistler,  29  Ind.  552,  holding 
that  the  return  is  not  vitiated  by  the  descrip- 
tion of  an  appraiser  as  a  "  reputable  "  instead 
of  a  "  credible  "  householder ;  or  by  an  omis- 
sion to  state  that  he  is  a  "  disinterested  "  per- 
son, if  it  appears  that  he  was  not  a  party  to 
the  suit. 

58.  Newton  v.  Strang,  48  Mo.  App.  538. 

59.  Ahern  v.  Purnell,  62  Conn.  21,  25  Atl. 
393;  Hunter  v.  Clarke,  16  Wkly.  Notes  Cas. 
(Pa.)  558.  Compare  Green  v.  Pyne,  1  Ala. 
235,  holding  that  the  failure  to  specifically  de- 
scribe the  property  in  the  return  should  be 
remedied  by  the  court  compelling  the  officer 
to  amend  his  return,  and  not  by  quashing  the 
attachment. 

Parol  evidence  is  not  admissible  to  show 
what  property  was  attached  where,  the  return 
does  not  in  some  manner  designate  the  prop- 
erty.   Sanford  v.  Pond,  37  Conn.  588. 

Reference  to  other  papers  in  some  other 
court  or  case  for  a  description  of  the  property 
is  not  sufficient  (Harding  v.  Kansas  City 
Guaranty  L.  &  T.  Co.,  3  Kan.  App.  519,  43 
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Pac.  835)  ;  but  the  return  may  refer  to  an 
appraisement  returned  with  the  writ  (Grebe 
V.  Jones,  15  Nebr.  312,  18  N.  W.  81). 

60.  -Baxter  v.  Pice,  21  Pick.  (Mass.)  197. 

61.  Hiles  Carver  Co.  v.  King,  109  Ga.  180, 
34  S.  E.  353;  Bruce  V.  Pettengill,  12  N.  H. 
341;  Messner  v.  Lewis,  20  Tex.  221;  Mills  v. 
Waller,  Dall.  (Tex.)  416;  West  River  Bank 
V.  Gorham,  38  Vt.  649;  Rogers  v.  Fairfield,  36^ 
Vt.  641 ;  Paul  V.  Burton,  32  Vt.  148 ;  Fullam 
V.  Stearns,  30  Vt.  443;  Bucklin  v.  Crampton^ 
20  Vt.  261. 

Sufficient  description. — Returns  that  the  of- 
ficer had  levied  upon  four  horses,  describing 
their  color,  as  the  property  of  defendant 
(Fleming  i\  Burge,  6  Ala.  373),  on  a  "  certain 
stock  of  dry  goods,  clothing,  boots  and  shoes, 
hats  and  caps,  trunks,  valises,  goods,  wares, 
and  merchandise  in  a  certain  store  house  on 
lot  number  6  in  block  22  in  town  of  Temple,'' 
valued  at  the  sum  of  one  thousand  dollars, 
found  in  the  possession  of  J.  S.  (Sweetser  v. 
Sparks,  3  Tex.  Civ.  App.  33,  21  S.  W.  724),. 
on  "  a  lot  of  dry  goods,  .  .  .  and  an  iron 
safe,  situated  in  a  store  house  occupied  by 
Hilliard  Brothers"  (Hilliard  v.  Wilson,  76 
Tex.  180,  13  S.  W.  25),  or  on  "all  the  wood 
and  coal  of  the  defendant  lying  on  a  lot  of 
land  belonging  to  B.  H.,  situate  in  B."  (Reed 
V.  Howard,  2  Mete.  (Mass.)  36)  have  been 
held  sufficient.  See  also  Clement  v.  Little,  42 
N.  H.  563;  Ela  v.  Shepard,  32  N.  H.  277; 
Brown  v.  Hudson,  14  Tex.  Civ.  App.  605,  38 
S.  W.  653 ;  Davis  v.  Dallas  Nat.  Bank,  7  Tex. 
Civ.  App.  41,  26  S.  W.  222;  Carothers  v. 
Wilkerson,  2  Tex.  App.  Civ.  Cas.  §  353 ;  Pond 
■V.  Baker,  58  Vt.  293,  2  Atl.  164. 

Insufficient  description. —  A  return  that  the 
attachment  was  leviea  on  "  all  the  stock  and 
goods  in  said  defendant's  store,  situated  on 
Main  street "  does  not  contain  a  sufficient  de- 
scription of  the  property,  Ahern  v.  Purnell, 
62  Conn.  21,  25  Atl.  393.  Nor  does  a  descrip- 
tion of  cider  as  situated  "  in  defendant's  cel- 
lar "  identify  it  with  sufficient  certainty  when 
it  is  in  the  cellar  of  another  house  on  the 
farm  occupied  by  a  tenant  situated  a  mile 
from  the  house  in  which  defendant  lives.  Bar- 
ron V.  Smith,  63  Vt.  121,  21  Atl.  269. 

Excusable  misdescription. —  When  from  the 
appearance  and  use  of  the  articles  it  is  clear 
that  they  may  have  been  naturally  and  in  good 
faith  misdescribed,  as  where,  for  instance,  an 
officer  attaches  halters,  ropes  for  tying  oxen, 
liame  collars,  etc.,  and  in  his  return  calls  them 
harnesses,  such  error  will  not  avoid  the  at- 
tachment.   Briggs  V.  Mason,  31  Vt.  433. 

62. '  Keniston  v.  Stevens,  66  Vt.  351,  29  Atl. 
312,  holding  that  a  return  on  an  attachment 
levied  on  cows,  which  did  not  describe  the 
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has  been  held  that  this  alone,  in  the  absence  of  a  statement  of  its  quality  or  kind, 
is  insuthcient.^^ 

(b)  Realty.  On  attachment  of  realty  the  return  should  describe  the  land 
with  such  precision  that  it  may  be  readily  identihed.^'^  While  there  is  respectable 
authority  to  the  effect  that  the  description  should  be  as  specific  as  that  required 
in  a  deed,^^  and  while  such  a  description  would  no  doubt  in  all  cases  be  sufticient,'^^ 
yet,  inasmuch  as  the  object  of  tlie  attachment  is  to  secure  the  jurisdiction  of  the 
court  over  the  land  until  plaintiff  establishes  his  claim,  it  would  seem  that  the 
same  certainty  ought  not  to  be  required  as  when  the  title  is  divested.^'^ 

(2)  Defendant's  Ownership.  By  the  better  practice,  and  in  some  jurisdic- 
tions necessarily,  the  return  should  show,  either  by  express  statement  or  necessary 


cows  as  situated  on  any  farm  or  in  any  place, 
or  in  any  person's  possession,  or  even  as  being 
within  the  town,  was  insufficient. 

Sufficient  description  of  location. — Where  a 
return  enumerated  property  as  "  one  buggy- 
wagon,  one  Prescott  organ,  40  bobbin  logs, 
situated  on  defendant's  farm,"  the  expression 
"  on  defendant's  farm,"  although  there  is  no 
comma  between  it  and  the  word  "  logs,"  refers 
to  all  the  property  and  not  to  the  logs 
only.  Barron  i;.  Smith,  63  Vt.  121,  21  Atl. 
269. 

63.  Ahern  v.  Purnell,  62  Conn.  21,  25  Atl. 
393,  holding,  how^ever,  that  where  the  only 
sheep  on  defendant's  farm  were  in  a  barn  on 
a  part  thereof  leased  to  a  tenant,  the  descrip- 
tion in  a  return  that  they  were  on  defendant's 
farm  was  sufficient. 

"All  the  hay  and  grain  in  the  barns  and  in 
stacks"  on  a  certain  farm,  in  an  officer's  re- 
turn, may  be  held  to  properly  include  grain  in 
the  straw.    Briggs  v.  Taylor,  35  Vt.  57. 

A  return  that  all  the  hay  and  grain  in  de- 
fendant's barn  had  been  attached  is  not  ren- 
dered invalid  by  the  fact  that  defendant  had 
two  barns,  one  of  which  contained  hay  only, 
since  the  return  related  to  the  hay  and  grain, 
and  not  to  the  barns,  and  could  have  no  refer- 
ence to  the  barns  in  which  hay  only  was  lo- 
cated.   Stanton  v.  Hodges,  6  Vt.  64. 

Shares  of  stock,  being  distinguishable  from 
each  other  only  by  their  respective  owners,  a 
description  in  the  return  of  the  attaching  of- 
ficer specifying  the  number  of  shares  attached 
and  the  owner  is  sufficient.  Stamford  Bank  v. 
Ferris,  17  Conn.  259.  Nor  need  the  slierifi' 
append  to  his  return  the  certificate  shown  him 
by  the  officer  of  the  corporation  when  he  made 
the  levy.  Thompson  v.  Wells,  57  111:  App. 
436. 

64.  Price  v.  Tavlor,  22  Ky.  L.  Eep.  249,  57 
.  S.  W.  255;  Norfleet      Logan,  21  Ky.  L.  Rep. 

1200,  54  S.  W.  713;  Pumphrey  V.  Rafferty, 
5  Ky.  L.  Rep.  765;  City  Nat.  Bank  v. 
Cupp,  59  Tex.  268  (where  at  least  as  between 
plaintiff  and  defendant  in  attachment,  the 
description  of  the  property  was  clearly  suffi- 
cient) ;  Meuley  Zeigler,  23  Tex.  88;  Robert- 
son V.  McClay,'  19  Tex.  Civ.  App.  513,  48 
S.  W.  35;  Raub  r.  Otterback,  !)2  Va.  517,  23 
S.  E.  883  ;  Robertson  i\  Hoge,  83  Va.  124,  1 
S.  E.  667. 

All  defendant's  real  estate  in  a  certain 
town.— A  return  by  an  officer  that  ho  had  at- 
taclied  all  the  real  estate  owned  by  defendant 


in  a  certain  town  constitutes  a  valid  attach- 
ment of  all  of  defendant's  lands  which  come 
within  that  description.  Moore  v.  Kidder,  55 
N.  H.  488 ;  demons  v.  demons,  69  Vt.  545,  38 
Atl.  314  [approving  Young  v.  Judd,  Brayt. 
(Vt.)  151].  See  also  Veazie  v.  Parker,  23 
Me.  170;  Roberts  v.  Bourne,  23  Me.  165,  39 
Am.  Dec.  614;  Crosby  v.  Allyn,  5  Me.  453; 
Taylor  Mixter,  11  Pick.  (Mass.)  341;  Whit- 
aker  v.  Sumner,  9  Pick.  (Mass.)  308. 

Defendant's  homestead  farm. —  A  return 
that  "  the  homestead  farm  of  the  debtor,  con- 
taining about  thirty  acres,  more  or  less  "  had 
been  attached  creates  a  lien  on  the  whole 
farm,  although  it  in  fact  contained  one  hun- 
dred and  fifty  acres.  Designating  the  prop- 
erty as  the  homestead  was  a  sufficient  de- 
scription of  the  whole  land,  and  the  number 
of  acres  being  only  a  part  of  the  description 
and  being  inconsistent  with  the  more  gen- 
eral description  should  be  rejected  as  a  mis- 
take of  the  officer  or  as  repugnant.  Bacon  v. 
Leonard,  4  Pick.   (Mass.)  277. 

If  an  equity  of  redemption  is  attached  by 
an  officer  a  description  of  the  property  as  the 
debtor's  right  of  redemption  in  property  con- 
veyed by  a  certain  mortgage  is  sufiicient. 
Wolfe  V.  Dorr,  24  Me.  104. 

Omission  to  set  out  the  number  of  feet 
frontage  on  a  certain  street,  of  certain  prem- 
ises, is  not  fatal  if  the  description  of  the  prop- 
erty is  otherwise  definite.  Clark  Empire 
Lumber  Co.,  87  Ga.  742,  13  S.  E.  826. 

65.  Fitzhugh  v.  Hellen,  3  Harr.  &  J.  (Md.) 
206  (holding  that  the  description  must  be 
sufficiently  certain  to  lay  a  legal  foundation 
for  a  judgment  of  condemnation)  ;  Henrv  v. 
Mitchell,  32  Mo  512;  Biggs  r.  Blue.  5  Mc- 
Lean (U.  S.)  148,  3  Fed.  Cas.  No.  1.403. 

66.  Hays  v.  Bouthalier,  1  ISlo.  346:  Mars- 
ton  V.  Stickney,  58  N.  H.  600 ;  Moore  r. 
Kidder,  55  N.  k.  488;  Howard  r.  Daniels,  2 
N.  H.  137. 

67.  Price  r.  Taylor,  22  Ky.  L.  Rep.  1945,  62 
S.  \\\  270;  White  r.  O'Baimon,  86  Kv.  93,  9 
Ky.  L.  Rep.  334,  5  S.  W.  ;346  (where  a  return 
"  Levied  this  attachment  on  one  lumdrod  and 
forty  acres  of  land  near  Eniinciuo,  Henry 
County,  the  property  of  defendants  was 
held  sufficient)  ;  Lambard  r.  Pike,  33  Me. 
141;  Whitaker  r.  Sunmer,  9  Pick.  (Mass.) 
308  (where  it  is  said  that  whether  a  descrip- 
tion nuist  be  as  certain  as  in  a  deed  may  be 
doubted)  ;  Robertson  v.  KinkheaO.  26  Wis. 
560. 


[XI,  E,  1,  a,  (i),  (c),  (2)] 


612    [4  Cyc] 


ATTACHMENT 


intendment,  that  the  property  was  attached  as  belonging  to  defendant,^^  or  that 
he  had  an  interest  or  ownership  therein. A  failure  to  so  state,  however,  is  a 
defect  which  at  the  proper  time  may  be  amended.™ 

(3)  Yalue.  Although  the  return  in  attachment  need  not,  in  the  absence  of 
statute,  contain  a  valuation  of  the  property  attached,  yet,  inasmuch  as  it  is  the 
officers 'duty  to  seize  a  sufficient  amount  to  cover  the  claim  sued  on,  it  would 


68.  Alabama. —  Thornton  v.  Winter,  9  Ala, 
613  {^approving  Kirksey  v.  Bates,  1  Ala. 
303]  ;  Miller  v.  McMillan,  4  Ala.  527,  the 
last  case  holding  that  the  legal  conclusion 
from  a  return  stating  the  number  of  bales 
of  cotton  with  their  marks,  and  affirming 
that  they  were  the  property  of  defendants, 
was  that  the  cotton  was  the  property  of  all 
the  defendants  in  the  attachment. 

(7eor^/m.— Tuells  v.  Torras,  113  Ga.  691,  39 
S.  E.  455. 

Illinois.— Y^.Q\\.'L  v.  People,  77  111.  518;  Fos- 
ter V.  Illinski,  3  111.  App.  345.  Compare 
Hogue  V.  Corbit,  156  111.  540,  41  N.  E.  219, 
47  Am.  St.  Rep.  232,  holding  that  while  it 
was  the  better  practice  that  such  statement 
should  expressly  appear,  yet  its  omission 
would  not,  in  a  collateral  suit,  invalidate  a 
title,  the  basis  of  which  was  the  levy. 

Kansas. —  Repine  v.  McPherson,  2  Kan. 
C40. 

Kentucky. —  Mason  v.  Anderson,  3  T.  B. 
Mon.  (Ky.)  293. 

Michigan. —  Baxter  v.  Grove,  92  Mich.  291, 
52  N.  E.  294,  holding  that  a  return  which 
failed  to  show  that  the  property  attached  was 
in  the  possession  of,  or  belonged  to,  either  of 
defendants,  would  not  authorize  the  issue  of 
a  writ  to  another  county,  under  a  statute 
providing  for  its  issue  to  the  sheriff  of 
another  county  in  which  defendants  may  be 
found  for  service. 

Missouri. —  Anderson  t\  Scott,  2  Mo.  15. 

Neio  Jersey. —  Yardley  r.  Yardley,  32 
N  J.  L.  215,  holding  that  if  the  legal  im- 
port of  the  language  of  the  return  show  the 
property  to  be  that  of  defendant  it  is  suffi- 
cient. 

0/iio.— Pelton  v.  Platner,  13  Ohio  209,  42 
Am.  Dec.  197. 

Virginia. — -  Offtendinger  v.  Ford,  86  Va. 
917,  12  S.  E.  1;  Robertson  v.  Hoge,  83  Va. 
124,  1  S.  E.  667;  Clay  v.  Neilson,  5  Rand. 
(Va.)  596. 

See  5  Cent.  Dig.  tit.  "Attachment," 
§  1155. 

Contra,  Saunders  v.  Columbus  L.,  etc.,  Ins. 
Co.,  43  Miss.  583;  Colfax  Bank  v.  Richard- 
son, 34  Oreg.  518,  54  Pac.  359,  75  Am.  St. 
Rep.  664;  Willis  v.  Mooring,  63  Tex.  340 
[distinguishing  Meuley  v.  Zeigler,  23  Tex. 
88,  on  the  ground  that  it  was  a  judicial  at- 
tachment] ;  Stoddart  v.  McMahon,  35  Tex. 
267  [refusing  to  follow  Meuley  v.  Zeigler,  23 
Tex.  88,  in  so  far  at  least  as  it  referred  to 
attachment  when  issued  as  an  auxiliary  proc- 
ess] ;  Tobar  v.  Losano,  6  Tex.  Civ.  App,  698, 
25  S,  W.  973. 

As  to  presumption  that  property  was  de- 
fendant's, although  not  in  fact  so  stated,  see 
infra,  XI,  E,  2,  b,  note  84. 

[XI,  E,  1.  a,  (i),  (c),  (2)] 


Effect  of  misnomer  or  misstatement  of  own- 
ership.—  Where  an  officer,  commanded  to  at- 
tach the  lands  of  defendants,  late  copartners, 
etc.,  makes  a  mistake  in  stating  in  his  return 
that  the  property  belongs  to  one  of  the  par- 
ties, it  has  been  held  not  to  destroy  the  ef- 
fect of  the  attachment  in  respect  to  the  other. 
Such  misstatement  may  be  rejected  as  a  mis- 
take of  the  officer,  or  as  being  repugnant  to 
the  levy  and  more  general  description  of  the 
property  in  the  return.  Robertson  v.  Kink- 
head,  26  Wis.  560  [citing  Bacon  v.  Leonard, 
4  Pick.  (Mass.)  277].  Nor  would  the  mis- 
take in  the  name  of  defendant,  if  the  prop- 
erty attached  could  easily  be  designated  after 
striking  out  the  name,  be  fatal  to  the  attach- 
ment. Frost  V.  Paine,  12  Me.  111.  On  the 
other  hand,  it  is  held  that  where  the  writ 
ran  against  three  defendants,  a  return  that 
the  officer  attached  "  all  the  rights,  title  and 
interest  of  defendant "  is  too  vague  and  un- 
certain to  create  a  lien  on  the  estate  of  any 
one  of  the  defendants.  Hathaway  v.  Larra- 
bee,  27  Me.  449. 

A  prima  facie  case  of  ownership  in  defend- 
ant is  not  made  out  by  a  return  which  states 
that  defendants  are  not  found  in  the  county, 
and  does  not  state  in  whose  possession  the 
officer  found  the  property  attached.  Doane 
V.  Glenn,  1  Colo.  495. 

A  return  is  sufficient  that  the  officer  had  at- 
tached the  property  described  "  as  the  prop- 
erty of  defendant."  Cousins  v.  Alworth,  44 
Minn.  505,  47  N.  W.  169,  10  L.  R.  A.  504. 
See  also  Wharton  v.  Conger,  9  Sm.  &  M. 
(Miss.)  510. 

69.  Tuells  V.  Torras,  113  Ga.  691,  39  S.  E. 
455;  Hiles  Carver  Co.  v.  King,  109  Ga.  180, 
34  S.  E.  353 ;  Newton  v.  Strang,  48  Mo.  App. 
538.. 

Defendant's  possession  is  not  negatived  by 

a  return  stating  that  the  property  was  seized 
at  a  certain  railroad  depot.  Moore  v.  Brewer, 
94  Ga.  260,  21  S.  E.  460. 

Statement  of  amount  of  defendant's  inter- 
est.—While  it  is  proper  for  the  return  to  state 
that  all  the  right,  title,  or  interest  of  de- 
fendant in  certain  property  has  been  attached 
(Kendall  v.  Irving,  42  Me.  339),  yet,  as  the 
amount  of  interest  which  defendant  has  in 
the  property  can  more  properly  be  determined 
by  the  court  than  by  the  officer,  the  return 
need  not  show  the  exact  extent  of  his  in- 
terest ( Drew  V.  Bequindre,  2  Dougl,  ( Mich, )~ 
93). 

70.  Stout  V.  Brown,  64  Ark.  96,  40  S.  W. 
701;  Mason  v.  Anderson,  3  T.  B,  Mon,  (Ky,) 
293;  Todd  V.  Missouri  Pac,  R.  Co.,  33  Mo. 
App.  110. 

Amendment  of  return,  generally,  see  infra, 
XI,  E,  3. 
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seem  not  only  to  be  proper  but  the  better  practice,  that  the  return  show  the 
approximate  vahie  of  the  property  taken.'^^ 

(d)  Personal  Service  or  Notice.  Under  statutes  requiring  service  of  personal 
notice  of  the  attachment  u]~)on  defendant,  if  he  can  be  found,  the  return  must 
aftirmatively  show  that  sucli  service  was  properly  made,"^^  or  that  it  could  not 
have  been  upon  reasonable  effort.''^  Where  the  statute  requires  that,  upon  the 
inability  of  tlie  officer  to  find  defendant,  he  shall  leave  a  copy  at  his  usual 
place  of  abode,'''^  or  with  the  tenant  or  party  in  possession,''^  or  that  it  shall  be 


71.  Barton  v.  Ferguson,  1  Indian  Terr. 
263,  37  S.  W.  49. 

Such  statement  of  value  is  only  prima  facie 
evidence  against  the  officer,  and  does  not  es- 
top him  from  showing  the  true  value,  although 
it  casts  upon  him  the  burden  of  proof.  Pierce  v. 
Strickland,  2  Story  (U.  S.)  292,  19  Fed.  Cas. 
No.  11,147.  On  the  other  hand,  if  there  is  no 
other  evidence  of  value  than  that  contained 
in  the  return,  it  will  be  taken  in?  an  action 
against  the  officer  as  the  correct  value. 
French  r.  Stanley,  21  Me.  512. 

72.  Crary  r.  Barber,  1  Colo.  172  (holding 
that,  under  a  statute  requiring  that  the  writ 
shall  be  read  to  defendant,  or  a  true  copy  de- 
livered to  him,  a  return  which  states  that 
the  service  was  made  by  reading  to  defendant 
the  name  of  plaintiff  and  the  amount  claimed 
and  when  and  where  defendant  was  to  an- 
swer the  complaint  is  insufficient)  ;  Tucker  v. 
Byars,  46  Miss.  549 ;  Watts  v.  Willett,  2  Hilt. 
(N.  Y.)  212.  See  also  Talcott  v.  Rosenberg, 
8  Abb.  Pr.  N.  S.  (N.  Y.)  287;  Strickland  'C, 
Martin,  23  Vt.  484. 

Defect  not  fatal. —  Failure  to  state  that  a 
copy  was  served  is  a  mere  irregularity,  if  the 
return  otherwise  shows  the  attachment  to 
have  been  levied.  Wagstaff  v.  Moser,  8  Kan. 
App.  855,  55  Pac.  554  Iciting  Wilkins  v.  Tour- 
tellott,  42  Kan.  176,  22  Pac.  11]  ;  Dunlap  v. 
McFarland,  25  Kan.  488;  Schweigel  v.  L.  A. 
Shakman  Co.,  78  Minn.  142,  80  N.  W.  871, 

81  N.  W.  529.    See  also  Fears  v.  Thompson, 

82  Ala.  294,  2  So.  719. 

Return  insufficient  because  of  place  of  serv- 
ice.— An  officer's  return  that  he  gave  defend- 
ant a  copy  at  a  place  out  of  his  precinct  is 
extra-official  and  is  not  proper  evidence  of 
notice.  Arnold  v.  Tourtellot,  13  Pick.  (Mass.) 
172. 

Sufficient  statement  that  service  was  made. 

—  A  return  indorsed  by  the  sheriff  on  a  writ 
of  attachment  in  the  following  language:  "I 
served  a  certified  copy  of  the  within  writ  on 
Charles  L.  Dolph,  ...  by  delivering  the  same 
to  Charles  L.  Dolph,  and  ...  I  served  a 
certified  copy,  together  with  a  copy  of  the 
inventory,  on  C.  M.  Dingman,"  is  fairly  to 
be  interpreted  as  denoting  service  of  a  copy 
of  the  writ  as  well  as  the  inventory  upon  the 
last  named.  Watson  v.  Dingman,  120  Mich. 
443,  79  N.  W.  639. 

73.  Reynolds  v.  Marquette  Cir.  Judge,  125 
Mich.  445,  84  N.  W.  028;  Farr  v.  Kilgour, 
117  Mich.  227,  75  N.  W.  457;  Holden  v.  Ran- 
ney,  45  Mich.  399,  8  N.  W.  78  (holding  that 
a  return  that  the  officer  personally  attempted 
to  serve  notice  on  defendant  by  offering  him 
a  copy  "  but  he  ran  away.    1  could  not  de- 


liver a  copy  to  him,"  is  insufficient).  See 
also  Barney  v.  Patterson,  6  Harr.  &  J.  (Md. ) 
182. 

A  return  showing  diligent  "  search  "  for  de- 
fendant, where  the  statute  requires  diligent 
"  inquiry,"  is  insufficient.  Thomas  f.  Mo- 
rasco,  5  Pa.  Dist.  133. 

It  is  sufficient  that  the  return  shows  that 
the  officer  made  a  diligent  search  for  de- 
fendant during  all  the  time  in  which  personal 
service  could  be  made.  Davidson  v.  Fox,  120 
Mich.  385,  79  N.  W.  1106.  The  statute  does 
not  contemplate  a  search  in  the  pense  that 
the  sheriff  must  make  a  tour  of  the  entire 
county  to  find  defendant.  Horton  v.  Mon- 
roe, 98  Mich.  195,  57  N.  W.  109  [citing  Hitch- 
cock V.  Hahn,  60  Mich.  459,  27  N.  W.  600]. 
But  a  return  which  merely  shows  that  prop- 
erty was  attached  and  that  no  personal  serv- 
ice was  made  on  any  of  the  defendants  but 
fails  to  show  that  they  could  not  be  found  is 
insufficient.  Cochrane  v.  Johnson,  95  Mich. 
67,  54  N.  W.  707.  So  too  a  statement  in  a 
return  that  a  copy  of  the  attachment  was 
left  with  defendant's  wife  because  defendant 
could  not  be  found  within  the  county  suffi- 
ciently shows  that  defendant  was  not  per- 
sonally served,  inasmuch  as  lawful  service 
could  only  have  been  made  within  the  county. 
Williams  v.  Barnaman,  19  Abb.  P'r.  (N.  Y.) 
69. 

Where  there  is  more  than  one  defendant  to 

an  attachment  suit,  a  return  by  the  sheriff 
that  he  could  not  find  the  defendants  is  equiv- 
alent to  certifying  that  neither  could  be 
found,  and  would  be  false  if  one  was  found 
or  could  have  been  served  with  the  process. 
Hitchcock  V.  Hahn,  60  Mich.  459,  27  X.  W. 
600. 

74.  Adams  v.  Abram,  38  Mich.  302:  Proc- 
tor V.  Whitcher,  15  N.  Y.  App.  Div.  227.  44 
N.  Y.  Suppl.  190;  Watts  r.  Willett.  2  Hilt. 
(N.  Y.)  212;  Willard  r.  Sperrv,  16  Johns. 
(N.  Y.)  121;  Sheldon  r.  Comstock,  3  K.  I.  84. 

Under  the  early  Vermont  statute,  xhe  re- 
turn must  not  only  show  that  a  copy  of  the 
writ  was  left  at  the  last  and  usual  place  of 
abode  of  the  defendant,  but  it  nuist  also 
state  the  situation  in  which  such  copy  Avas 
"left.  Inasmuch,  however,  as  this  condition 
is  for  the  benefit  of  defendant  the  attachment 
is  valid  as  to  the  subsequent  creditors  with- 
out it.    Newton  V.  Adams,  4  Vt.  437. 

75.  Anderson  r.  Moline  Plow  Co..  101  Iowa 
747,  69  N.  W.  1028,  63  Am.  St.  Rep.  424; 
Williams  r.  Barnaman,  19  Abb.  Pr.  (X.  Y.) 
69. 

Such  a  condition  is  not  fulfilled  by  a  state- 
ment that  the  property  was  not.  to  the  sher- 
iff's knowledge,  in  the  possession  of  any  per- 
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posted  in  some  designated  or  conspicuous  place,^^  the  return  must  show  that  such 
requirements  have  been  observed. 

(ii)  ^YHEN  Levy  Ts  Made  Subject  to  Other  Levies.  The  return  of  an 
officer  that  he  makes  the  attachment  subject  to  other  attachments  is  evidence  of 
the  ordar  in  which  the  writs  are  served,"^^  but  is  by  no  means  conclusive  as  to  the 
validity  of  a  former  levy.'^^  Where  the  levy  is  made  subject  to  the  levy  of  an 
officer 'who  is  in  possession  the  return  of  the  latter  must  show  what  was  done  in 
resDCct  to  the  subsequent  levy.'^^ 

\.  Signature.    The  officer  should  of  course  sign  the  return.'^'^    It  has  been 


son  at  the  time  of  its  seizure.  White  v. 
Prior,  88  Mich.  647,  50  N.  W.  655. 

In  Louisiana  the  return  of  a  domiciliary 
service  should  show  the  name  of  the  person 
in  possession,  and  whether  or  not  the  prop- 
erty was  at,  or  was  kept  at,  the  domicile  of 
defendant.  Lehman  v.  Broussard,  45  La.  Ann. 
346,  12  So.  504. 

Must  show  that  tenant  holds  under  defend- 
ant.—  Under  a  statute  providing  that  in  the 
attachment  of  real  estate  it  is  "  the  duty  of 
the  sheriff  to  leave  a  copy  of  the  writ  with  the 
tenant,  or  otiier  person  in  actual  possession, 
holding  under  the  defendant  in  the  attach- 
ment," the  return  must  show  that  the  party 
in  possession  with  whom  the  copy  was  left 
was  "  holding  under  the  defendant  in  the  at- 
tachment." Bryan  v.  Trout,  90  Pa.  St.  492 ; 
Hayes  v.  Gillespie,  35  Pa.  St.  155;  Falk  V. 
Wurzburger,  3  Kulp  (Pa.)  321. 

A  return  which  by  fair  implication  states 
that  a  copy  of  the  writ  and  notice  was  left 
with  the  parties  in  possession  is  sufficient  as 
against  subsequent  creditors  with  notice, 
although  it  does  not  specifically  show  that  the 
statute  has  been  literally  complied  with. 
Sabin  r.  Mitchell,  27.  Oreg.  66,  39  Pac.  635; 
Thielens  r.  White,  13  Wkly.  Notes  Cas.  (Pa.) 
194. 

76.  Wilson  v.  Rav,  T.  U.  P.  Charlt.  (Ga.) 
109;  Connell  ^\  Medlock,  24  La.  Ann.  512; 
Jones  r.  Walker,  15  Gray  (Mass.)  353. 

Sufficient  statutory  compliance. —  A  return 
by  an  officer  that  he  attached  real  estate  by 
"  posting  "  a  copy  of  the  writ  in  a  conspicu- 
ous place  thereon  is  a  sufficient  showing  of 
the  "  leaving  "  of  a,  copy  in  such  place  as  to 
defeat  any  collateral  attack  on  the  proceed- 
ing. Colfax  Bank  v.  Kichardson,  34  Oreg. 
518,  54  Pac.  359,  75  Am.  St.  Rep.  664.  If 
the  return  shows  that  a  copy  was  posted  on 
the  premises  omission  to  state  that  the  copy 
was  left  in  a  conspicuous  place,  although  an 
irregularity,  is  not  a  fatal  omission  (Davis 
V.  Baker,  72  Cal.  494,  14  Pac.  102-;  Lewis  v. 
Quinker,  2  Mete.  (Ky.)  284;  Lively  v.  South- 
ern Bldg.,  etc..  Assoc.,  46  W.  Va.  180,  33 
S.  E.  93),  and  if  the  return  shows  that  a 
copy  was  left  in  a  conspicuous  place  it  need 
not  point  out  such  place  (Colfax  Bank  v. 
Richardson,  34  Oreg.  518,  54  Pac.  359,  75 
Am.  St.  Rep.  664  [^distinguishing  Hall  v. 
Stevenson,  19  Oreg.  153,  23  Pac,  887,  20  Am. 
St.  Rep.  803]  ).  So  too  if  a  levy  of  real  estate 
is  made  by  posting  a  copy  of  the  writ  thereon 
the  return  need  not  affirmatively  show  thot 
the  premises  were  unoccupied  at  the  time,  in 
which  case  alone  a  valid  levy  could  be  made 
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by  posting.  Ritter  V.  Seannell,  11  Cal.  238, 
70  Am.  Dec.  775. 

Insufficient  compliance. —  A  return  showing 
that  a  "  notice,"  instead  of  a  copy  of  the  writ, 
had  been  posted  in  the  most  public  part  of 
the  property  was  insufficient  to  show  a  valid 
execution  of  the  writ.  Sharp  v.  Baird,  43 
Cal.  577. 

77.  Thutston  i\  Huntington,  17  N.  H.  438. 
If  he  returns  that  the  levies  on  two  writs 

were  contemporaneous  when  in  fact  one  was 
precedent  to  the  other  an  action  will  lie 
against  him  for  a  false  return.  State  v.  Har- 
rington, 28  Mo.  App.  287. 

78.  Therefore  the  return  of  an  officer  mak- 
ing a  subsequent  levy  that  it  was  made  on  a 
stock  of  goods  subject  to  the  rights  of  the 
first  attachment  is  not  equivalent  to  showing 
that  the  first  attachment  was  levied  on  the 
entire  stock  of  goods,  and  it  may  be  shown 
that  there  had  been  no  levy  made  on  any  of 
the  goods.  National  Wall-Paper  Co.  v.  Fourth 
Nat.  Bank,  (Tenn.  Ch.  1898)  51  S.  W.  1002. 

79.  Hence,  in  consequence  of  such  defective 
return,  where  the  intermediate  levy  was  ig- 
nored in  the  application  of  the  proceeds  of 
the  property  by  the  successor  in  office  of  the 
party  who  was  in  possession,  the  latter  and 
his  sureties  are  liable  on  his  official  bond. 
State  V.  Curran,  45  Mo.  App.  142. 

"Where  an  officer  in  possession  under  attach- 
ment attaches  under  a  second  writ  he  need 
only  return  that  he  so  attached  the  right, 
title,  and  interest  of  defendant  in  the  prop- 
erty, such  interest  being  in  his  possession. 
O'Connor  v.  Blake,  29  Cal,  312. 

Where  the  officer  has  both  writs  in  his  pos- 
session when  he  comes  upon  the  property  it 
has  been  held  in  an  early  case  that  he  should 
return  each  of  them  as  levied  upon  the  whole 
property  found.  Violette  v.  Tyler,  2  Cranch 
C.  C.  (U.  S.)  200,  28  Fed.  Cas.  No.  16,955. 

80.  Wilkins  v.  Tourtellott,  28  Kan.  825, 
834,  where  it  is  said,  "  the  mere  fact  that 
a  paper  is  filed  containing  a  recital  of  cer- 
tain acts,  which  paper  is  unsigned  by  any 
one,  contains  no  evidence  either  that  the  acts 
so  stated  were  in  fact  done,  or,  if  done,  by 
whom  they  were  done.  Process,  in  the  nature 
of  an  order  of  attachment,  must  not  only  be 
executed  in  a  certain  way,  but  also  by  a  cer- 
tain officer,  and  the  signature  of  the  officer 
is  essential  to  show  what  was  done,  and  by 
whom  it  was  done."  See  also  Clymore  v. 
Williams,  77  111.  618.  Compare  Lea  v.  Max- 
well, 1  Head  (Tenn.)  365,  where,  without 
deciding  whether  or  not  the  officer  could  sign 
after  his  term  of  office  had  expired,  it  was 
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held,  however,  that  the  omission  of  such  signature  is  a  defect  which  may  be  cor- 
rected by  amendment.^^ 

2.  Aider  of  Defects  —  a.  By  Extrinsic  Evidence.  Where  the  return  clearly 
shows  that  certain  property  was  attaclied,  the  performance  by  the  officer  of  cer- 
tain acts  in  connection  therewith  may  be  sliown  by  parol  evidence,^^  or  by  facts 
appearing  elsewhere  in  the  proceeding.^^ 

b.  By  Presumption.  Since,  in  the  absence  of  a  showing  to  the  contrary,  an 
officer  is  presumed  to  have  done  his  duty,  the  courts  in  many  instances  will  pre- 
sume that  the  statute  has  been  complied  with,  if  the  return,  although  informal  in 
some  respects,  is  set  forth  in  language  sufficiently  definite  to  justify  an  intendment 
of  regularity,  and  there  is  no  affirmative  evidence  of  an  omission.^    When,  how- 


held  that,  under  the  circumstances  of  the 
case,  the  signature  was  not  essential  to  the 
validity  of  the  levy. 

The  necessity  of  swearing  to  the  return  de- 
pends upon  statute.  Under  the  Pennsylvania 
act  of  1869  it  need  not  be  thus  verified. 
Mechanics'  Nat.  Bank  v.  Miners'  Bank,  13 
Wkly.  Notes  Cas.  (Pa.)  515.  And  see  Ed- 
monds V.  Buel,  23  Conn.  242,  holding  that  an 
indifferent  person  to  whom  a  writ  was 
directed  for  service  need  not  make  oath  as 
to  the  truth  of  his  return. 

81.  Wilkins  v.  Tourtellott,  28  Kan.  825; 
Childs  V.  Barrows,  9  Mete.  (Mass.)  413. 

Amendment  of  return,  generally,  see  infrct, 
XI,  E,  3. 

82.  Sinsheimer  v.  Whitely,  111  Cal.  378, 
43  Pac.  1109,  52  Am.  St.  Eep.  192;  Brusie  v. 
Gates,  80  Cal.  462,  22  Pac.  284;  Davis  V. 
Baker,  72  Cal.  494,  14  Pac.  102;  Porter  v. 
Pico,  55  Cal.  165;  Ritter  v>.  Scannell,  11  Cal. 
238,  70  Am.  Dec.  775;  Garity  v.  Gigie,  130 
Mass.  184;  Smith  v.  Moore,  17  N.  H.  380. 

Such  evidence  must  be  clear  and  satisfac- 
tory, and  cannot  rest  upon  presumption. 
Hence  if  the  witnesses  will  not  testify  posi- 
tively to  a  performance  of  one  of  the  neces- 
sary acts  the  testimony  is  not  sufficient. 
Brusie  v.  Gates,  80  Cal.  462,  22  Pac.  284. 

•  83.  .  Grebe  Jones,  15  Nebr.  312,  18  N.  W. 
81  (appraisement  returned  with  and  referred 
to  in  the  return)  ;  Bell  v.  Moran,  25  N.  Y. 
App.  Div.  461,  50  N.  Y.  Suppl.  982 ;  Williams 
V.  Barnaman,  19  Abb.  Pr.  (N.  Y.)  69.  See 
also  Brown  v.  Elmendorf,  (Tex.  Civ.  App. 
1894)  25  S.  W.  145,  where  the  return  re- 
cited a  levy  at  a  certain  date  "  on  the  prop- 
erty, a  list  of  which  is  hereto  attached,  made 
a  part  of  this  return."  There  were  two  'lists : 
one  of  personalty,  on  which  was  a  note  that 
it  was  levied  on  at  the  djite  shown  by  the 
Veturn,  the  other,  of  realty,  was  noted  as 

•  being  levied  on  at  a  later  date.  It  was  held 
that  these  lists  were  admissible  in  evidence 
as  a  part  of  the  return,  and  would  justify  a 
finding  that  the  property  was  levied  on  at  the 
time  mentioned  therein.  Compare  Kirksey  v. 
Bates,  1  Ala.  303. 

84.  California. —  Porter  v.  Pico,  55  Cal. 
165;  Ritter  v.  Scannell,  11  Cal.  238,  70  Am. 
Dec.  775. 

Connecticut. —  Baker  v.  Baldwin,  48  Conn. 
131,  where  the  return  failed  to  state  that  the 
property  attached  was  sufficient  to  pay  the 
judgment. 

Georgia. —  Hiles  Carver  Co.  v.  King,  109 


Ga.  180,  34  S.  E.  353,  holding  that  after  the 
presumption  is  invoked  the  burden  of  showing 
any  omission  of  duty  which  renders  the 
seizure  illegal  or  invalid  is  on  the  party  mak- 
ing the  attack  upon  the  levy. 

Iowa. —  Rowan  v.  Lamb,  4  Greene  (Iowa) 
468  [overruling  Tiffany  v.  Glover,  3  Greene 
(Iowa)  387]. 

Kansas. —  Wilkins  v.  Tourtellott,  42  Kan. 
176,  22  Pac.  11;  Head  v.  Daniels,  38  Kan.  1, 
15  Pac.  911;  Dunlap  v.  McFarland,  25  Kan. 
488. 

Kentucky. —  Anderson  v.  Sutton,  2  Duv. 
(Ky.)  480;  Lewis  v.  Quinker,  2  Mete.  (Ky.) 
284  (failure  to  state  that  a  copy  was  left  in 
a  conspicuous  place  on  the  premises ) . 

Maine. —  Hathaway  v.  Larrabee,  27  Me. 
449;  Smith  v.  Smith,  24  Me.  555;  Childs  v. 
Ham,  23  Me.  74  (where  the  return  failed  to 
state  that  sufficient  property  was  attached 
to  pay  the  judgment)  ;  Crosby  v.  Allyn,  5  Me. 
453  (holding  that  the  return  need  not  state 
that  the  officer  entered  upon  the  land  even 
if  such  entry  be  necessary ) . 

Michigan. —  Bushey  v.  Raths,  45  Mich.  181, 
7  N.  W.  802. 

Mississippi. —  Saunders  v.  Columbus  L., 
etc.,  Ins.  Co.,  43  Miss.  583 ;  Redus  i\  Wofford, 
4  Sm.  &  M.  (Miss.)  579. 

Missouri. —  Johnson  v.  Gilkeson,  81  Mo. 
55. 

New  Jersey. —  Dodge  v.  Butler,  42  N.  J.  L. 
370;  Boyd  v.  King,  36  N.  J.  L.  134,  136,  in 
which  latter  case  the  court  said :  "  To  render 
the  return  of  the  attachment  fatally  defect- 
ive, when  tiiere  has  been  in  substance  an 
execution  of  the  process,  it  must  be  made  to 
appear  affirmatively  that  an  essential  act 
has  been  omitted  to  be  done.  When  there  is 
no  clear  exhibition  of  such  omission  it  can- 
not be  inferred." 

New  York. —  Talcott  v.  Rosenberg,  8  Abb. 
Pr.  N.,  S.  (N.  Y.)  287. 

Pennsylvania. — Prather  v.  Chase,  3  Brewst. 
(Pa.)  206.  At  least  no  presumption  after 
judgment  will  be  indulged  to  invalidate  it. 
Tliompson  v.  Owen,  8  Kulp  (Pa.)  36. 

Texas. —  Willis  v.  Mooring,  63  Tex.  340. 

Vermont.— Fletcher  v.  Cole,  26  Vt.  170; 
Bucklin  v.  Crampton,  20  Vt.  261,  in  the  lat- 
ter case  the  return  stating  that  the  officer 
attached  thirty  tons  of  hay  as  tlio  pidporty 
of  defendant,  "  in  a  barn  on  the  pi oiuisos.  '  it 
was  presumed,  in  the  absence  of  any  further 
description,  that  the  premises  occupied  by 
defendant  were  intended. 

[XI,  E,  2,  b] 
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ever,  the  obscurity  of  the  return  is  such  that  its  import  cannot  be  ascertained  with 
reasonable  certainty,  the  court  will  not,  to  make  it  effective,  indulge  in  mere  con- 
jectural construction.^^ 

e.  By  Waiver.  By  appearing  generally,^^  by  admitting  the  fact  of  levy  in  his 
answer,^^  or  by  reading  an  amended  return  in  support  of  his  motion  to  vacate  the 
attachment  in  the  court  below,^^  attachment  defendant  waives  any  formal 
defects  in  the  return.^^  ^ 

3.  Amendment  —  a.  Right  to  Amend  —  (i)  Generally.  While  it  has 
been  held  that  an  officer  has  an  absolute  right  to  amend  his  return,  to  conform 
to  the  facts,  at  any  time  before  the  cause  is  submitted  to  the  jury,^^  the 
better  rule  would  seem  to  be  that  he  can  amend  without  leave  of  the  court 
only  before  it  becomes  a  part  of  the  record.^^    Such  leave  will  usually  be 


Yirginia. —  Thus,  as  he  is  without  author- 
ity to  serve  the  writ  outside  of  his  bailiwick, 
and  the  presumption  of  law  in  the  absence 
of  evidence  to  the  contrary  is  that  he  exe- 
cuted it  legally,  the  return  need  not  show 
that  the  service  was  in  his  bailiwick.  North 
America  Guarantee  Co.  v.  Lynchburg  First 
Nat.  Bank,  95  Va.  480,  28  S.  E.  909.  Com- 
pare Shearer  v.  Davis,  etc..  Lumber  Co.,  78 
Wis.  278,  47  N.  W.  360. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  1166. 

Failure  to  state  defendant's  ownership  of 
property  attached. — Upon  this  principle,  where 
the  return  properly  describes  property,  it 
has  been  presumed  to  have  been  attached  as 
that  of  defendant. 

Alabama. —  King  v.  Bucks,  11  Ala.  217; 
Lucas  V.  Godwin,  6  Ala.  831;  Bickerstaff  v. 
Patterson,  8  Port.  (Ala  )  245. 

Iowa. —  Eowan  v.  Lamb,  4  Greene  ( Iowa ) 
468  [overruling  Tiflfany  v.  Glover,  3  Greene 
(Iowa)  387]. 

Michigan. —  Horton  v.  Monroe,  98  Mich. 
195,  57  N.  W.  109. 

Mississippi. —  Saunders  v.  Columbus  L., 
etc.,  Ins.  Co.,  43  Miss  583. 

New  York. —  Johnson  v.  Moss,  20  Wend. 
(N.  Y.)  145. 

Texas. —  Willis  v.  Mooring,  63  Tex.  340. 

Wisconsin. —  Robertson  v.  Kinkhead,  26 
Wis.  560. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  1166. 

Where  the  officer  testifies  to  his  custom  in 
making  levies  of  attachment  generally,  the 
question  whether  the  inference  from  that  cus- 
tom is  sufficient  to  repel  the  presumption 
that  the  officer  performed  his  duty  is  for  the 
trial  court,  and  its  decision  on  the  evidence 
will  not  be  disturbed.  Porter  v.  Pico,  55  Cal. 
165. 

85.  Hathaway  v.  Larrabee,  27  Me.  449. 
See  also  Millard  v.  Hayward,  107  Mich.  219, 
65  N.  W.  104  [distinguishing  Hitchcock  v. 
Hahn,  60  Mich.  459,  2/  N.  W.  600]  (holding 
that,  where  a  return  was  filed  on  the  return- 
day,  February  5,  and  recited  that  the  property 
was  attached  January  12,  and  that  after  dili- 
gent search  the  officer  had  been  unable  to 
find  defendant,  and  this  statement  was  dated 
January  15,  no  presumption  could  be  invoked 
that  the  officer  continued  to  look  for  defend- 
ant from  the  date  of  the  writ  to  the  date  of 
the  filing)  ;  Kittredge  v.  Bellows,  4  N.  H. 
424]. 

[XI,  E,  2,  b] 


Where  the  code  requires  a  full  return  of  all 

the  officer's  proceedings  on  or  before  the  re- 
turn-day of  the  writ  it  has  been  held  that  it 
will  not  be  presumed  that  he  levied  on  any 
other  property  than  that  which  he  specified 
in  the  return.  Phillips  V.  Harvey,  50  Mi«s. 
489. 

An  obscurity  or  irregularity  in  the  date 
will  be  considered  in  connectioli  with  the  date 
of  the  writ,  and  not  understood  as  prior 
thereto.  Millett  v.  Blake,  81  Me.  531,  18 
Atl.  293,  10  Am.  St.  Rep.  275;  Mechanics' 
Nat.  Bank  v.  Miners'  Bank,  13  Wkly.  Notes 
Cas.  (Pa.)  515,  the  latter  case  holding  that, 
where  a  return  stated  that  the  attachment 
was  served  May  17,  and  in  a  subsequent 
clause  that  "  on  the  same  day,  to  wit :  April 
17,  1883,  I  attached,"  the  irregularity  will 
be  considered  as  a  mere  clerical  error,  and  it 
will  be  held  that  the  attachment  was  made 
on  April  17. 

86.  Leopold  v.  Steel,  41  111.  App.  17;  Wil- 
liams V.  Stewart,  3  Wis.  773. 

A  traverse  of  the  attachment  affidavit  is  a 
general  appearance.  Madison  First  Nat. 
Bank  v.  Greenwood,  79  Wis.  269,  45  N.  W. 
810,  48  N.  W.  421. 

87.  Buffington  v.  Mosby,  17  Ky.  L.  Rep. 
1307,  34  S.  W.  704;  Young  v.  South  Tredegar 
Iron  Co.,  85  Tenn.  189,  2  S.  W.  202,  4  Am. 
St.  Rep.  752. 

88.  Stewart  v.  Houston,  25  Ark.  311. 

89.  Waiver  by  intervener. —  An  intervener 
who  consents  to  the  property  remaining  in 
the  custody  of  the  attaching  officer,  and  who 
joins  in  a  delivery  bond  for  it,  waives  the 
irregularities  in  a  return  affecting  the  valid- 
ity of  the  levy.  J.  1.  Case  Threshing  Mach. 
Co.  1?.  Merrill,  68  Iowa  540,  27  N.  W. 
742. 

90.  Where  the  levy  is  void  for  failure  of 
the  return  to  show  that  the  sheriff  went  upon 
the  land  and  there  declared  a  levy,  as  re- 
quired by  the  code,  such  defect  is  not  waived 
by  defendants'  failure  to  urge  the  objection, 
and  a  subsequent  lien-holder  may  raise  it. 
Peoples  Bank  v.  West,  67  Miss.  729,  7  So. 
513,  8  L.  R.  A.  727. 

91.  O'Connell  v.  Ackerman,  62  Md.  337; 
Main  v.  Lynch,  54  Md.  658. 

92.  Harris  v.  Russell,  93  Ala.  59,  9  So. 
541;  Nelson  V.  Cook,  19  111.  440;  Bicknell  v, 
Trickey,  34  Me.  273;  Cochrane  v.  John- 
son, 95  Mich.  67,  54  N.  W.  707;  Watson  v. 
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granted,^^  either  upon  the  application  of  the  officer  or  of  an  interested  partj,'^* 
but  this  is  true  only  when  the  return  as  amended  would  show  legal  service/-*^ 
and  then  only  when  there  is  sufficient  on  record  before  the  court  to  enable  it  to 
reasonably  infer  that  the  amendment  is  in  accord  with  the  facts/^  and  merely 
affects  the  evidence,  and  not  the  fact,  of  service.^^  An  amendment  should  not 
be  allowed  which  would  release  the  property  attached  and  included  within  the 
original  return.^^ 

(ii)  After  Expiration  of  Officer's  Term.  The  fact  that  the  officer's 
term  of  office  has  expired  will  not  as  a  rule  prevent  the  court's  exercising  its  dis- 
cretion in  allowing  an  amendment  to  an  attachment  return/^^ 


Toms,  42  Mich.  561,  4  N.  W.  304;  Myers 
V.  Piosser,  40  Mich.  644. 

Mere  clerical  errors  (Mechanics'  Nat.  Bank 
i\  Miners'  Bank,  13  Wkly.  Notes  Cas.  (Pa.) 
515)  such,  for  instance,  as  a  mistake  of  date 
in  the  return  of  the  levy,  it  has  been  held 
may  be  corrected  at  any  time  (Ritter  v. 
Scannell,  11  Cal.  238,  70  Am.  Dec.  775). 

93.  Where  the  cause  is  removed  to  the  fed- 
eral court  the  state  court  has  no  power,  after 
such  removal,  to  allow  an  amendment.  Hall 
v.  Stevenson,  19  Oreg.  153,  23  Pac.  887,  20 
Am  St.  Rep.  803 ;  Tallman  v.  Baltimore,  etc., 
R.  Co.,  45  Fed.  156. 

94.  Colorado. —  McClure  v.  Smith,  14  Colo. 
297,  23  Pac.  786. 

Connecticut. —  Sanford  V.  Pond,  37  Conn. 
688. 

Georgia. —  Guckenheimer  v.  Day,  74  Ga.  1. 

Illinois. —  Smith  v.  Clinton  Bridge  Co.,  13 
111.  App.  572.  See  also  Plato  v.  Turrill^  18 
111.273. 

loica. —  See  Foster  v.  Davenport,  109  Iowa 
329,  80  N.  W.  404;  Hicks  v.  Swan,  97  Iowa 
556.  66  N.  W.  762. 

Kansas. —  Harding  v.  Kansas  City  Guar- 
anty L.  &  T.  Co.,  3  Kan.  App.  519,  43  Pac. 
835. 

Michigan. —  Kidd  v.  Dougherty,  59  Mich. 
240,  26  N.  W.  510;  Green  v.  Kindy,  43  Mich. 
279,  5  N.  W.  297. 

Missouri. —  Buller  v.  Woods,  43  Mo.  App. 
494. 

Neio  Hampshire. —  Clement  v.  Little,  42 
N.  H.  563;  Wendell  v.  Mugridge,  19  N.  H. 
109. 

NeiD  York. —  Guck  v.  Manning,  63  Hun 
(N.  Y.)  345,  17  N.  Y.  Suppl.  915,  44  N.  Y. 
St.  391,  22  N.  Y.  Civ.  Proc.  94  [affirmed  in 
137  N.  Y.  630,  33  N.  E.  745,  51  N:  Y.  St. 
932];  Vanderheyden  v.  Gary,  38  How.  Pr. 
(N.  Y.)  367. 

Pennsylvania. —  Maris"  z?.  Schermerhorn,  3 
Whavt    (Pa.)  13. 

I^outh  Dakota. —  Chaffee  v.  Runkel,  11 
S.  D.  333,  77  N.  W.  583. 

Texas.— mil  v.  Cunningham,  25  Tex.  25; 
Messner  v.  Lewis,  20  Tex.  222;  Briggs  v. 
Lane,  1  Tex.  App.  Civ.  Cas.  §  960. 

United  States.— VKcific  Postal  Tel.  Cable 
Co.  v.  Fleischner,  66  i^'ed.  899,  29  U.  S.  App. 
227,  14  C.  C.  A.  166  [affirming  55  Fed.  738]  ; 
Cushing  V.  Laird,  4  Ben.  (U.  S.)  70,  6  Fed. 
Cas.  No.  3,508,  4  Am.  L.  Rev.  615,  3  Am. 
L.  T.  Rep.  50. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  1160 
et  seq. 


Leave  must  be  granted  by  court  below. — 

Leave  to  amend  will  not  be  granted  by  the 
supreme  court;  and  while  there  are  facts 
shown  which  would  authorize  an  amendment 
of  the  return  in  the  court  below,  the  su- 
preme court  will  not,  by  mandamus,  compel 
the  trial  court  to  set  aside  its  proceedings. 
People  V.  Judges  Calhoun  Cir.  Ct.,  i  Dougl. 
(Mich.)  417. 

95.  Reynolds  v.  Marquette  Cir.  Judge,  125 
Mich.  445,  84  N.  W.  628;  Ford  v.  Wilson, 
Tapp.  (Ohio)  274;  Sheldon  v.  Comstock,  3 
R.  I.  84. 

96.  Fairfield  v.  Paine,  23  Me.  498,  41  Am. 
Dec.  357;  Baxter  v.  Rice,  21  Pick.  (Mass.) 
197;  Wendell  v.  Mugridge,  19  N.  H.  109; 
Connelly  v.  Lerclie,  56  N.  J.  L.  95,  28  Atl. 
430. 

An  amendment  may  be  allowed  where  an 
officer,  upon  receiving  a  writ  with  directions 
to  attach  certain  real  estate  of  the  debtor, 
made  a  memorandum  upon  the  writ  that  he 
attached  accordingly,  setting  out  the  day  and 
month,  but  afterward  by  mistake  returned 
that  he  attached  on  the  same  day  of  the  suc- 
ceeding month,  the  memorandum  being  some- 
thing to  amend  by  (Haven  v.  Snow,  14  Pick. 
(Mass.)  28  [distinguishing  Emerson  v.  Upton, 
9  Pick.  (Mass.)  167;  Thatcher  v.  Miller,  13 
Mass.  270]  ;  or  where  the  return  describes  the 
property  attached  as  belonging  to  one  defend- 
ant, when  in  fact  it  belongs  to  two  (North 
West  Bank  v.  Taylor,  16  Wis.  609). 

An  officer  cannot  amend  his  return  by  in- 
serting the  hour  when  the  copy  was  left  with 
the  town-clerk,  because  the  amendment  re- 
lating back  to  the  commencement,  the  copy 
left  with  the  clerk  would  not  be  a  true  copy, 
and  the  variance  might  be  available  to  a 
party  claiming  under  the  mortgage  in  another 
form.    Taylor  v.  Emery,  16  N.  H.  359. 

97.  Wilkins  l\  Tourtellott,  28  Kan.  825; 
Downs  V.  Flanders,  150  Mass.  92,  22  N.  E. 
585. 

98.  Williams  r.  Brackett,  8  Mass.  240; 
Griffith  V.  Short,  14  Nebr.  259,  15  N.  W.  335. 

99.  Connecticut. —  Palmer  r.  Thayer,  28 
Conn.  237  [distinguishing  Wilkie  r.  Hall,  15 
Conn.  32] . 

Georgia. —  Wilson  v.  Rav,  T.  U.  P.  Charlt. 
(Ga.)  109. 

lUinois. —  Morris  v.  School  Trustees,  15  111. 
266. 

Iowa. —  Jeffries  r.  Rudloff,  73  Iowa  60,  34 
N.  W.  756,  5  Am.  St.  Rep.  654. 

Kansas. —  Rapp  r.  Kyle,  26  Kan.  89. 
United  i^tatcs. —  Cushing  r.  Laird.  4  Ben. 
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(ill)  After  Lapse  of  Time.  The  mere  fact  that  a  considerable  length  of 
time  has  elapsed/  that  the  suit  lias  been  begun,^  or  that  a  judgment  has  been 
rendered,^  will  not  in  itself  preclude  an  amendment  of  the  return  in  attachment. 

(iv)  When  Bights  of  Third  Parties  Intervene.  As  a  rule,  however,  an 
amendment  cannot  be  permitted  when  the  rights  of  innocent  tliird  parties, 
acquired-  previous  thereto,  would  be  thereby  injuriously  affected/ 

b.  Notice  to  Adverse  Party.  If  the  desired  amendment  w^ould  affect  the 
jurisdiction,  it  is  essential  that  notice  be  given  to  the  parties  affected  by  it.^ 

e.  Effect  of  Amendment.  The  amended  return  takes  the  place  of  the  imper- 
fect one,^  and  with  but  few  exceptions,"^  relates  back  to  the  time  of  the  original 
return.^ 

F.  Recording" — l.  Necessity  of.  A  statutory  provision  for  the  recording 
of  a  copy  of  the  writ  and  descriptive  part  of  the  return,  in  the  attachment  of 
realty  and  bulky  personalty,  is  imperative,  and  observance  thereof  is  necessary  for 
the  preservation  of  the  lien  against  subsequent  purchasers.^ 


•  (U.  S.)  70,  6  Fed.  Cas.  No.  3,508,  4  Am.  L. 
Eev.  615,  3  Am.  L.  T.  Rep.  50. 

Contra,  Cole  v.  Dugger,  41  Miss.  557. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  1165. 

1.  Palmer  v.  Thayer,  28  Conn.  237  [distin- 
guishing Wilkie  V.  Hall,  15  Conn,  32] ;  Jef- 
fries V.  Rudloflf,  73  Iowa  60,  34  N.  W.  756,  5 
Am.  St,  Rep.  654  (where  the  amendment  was 
allowed  after  the  expiration  of  fourteen 
months)  ;  Hutehins  v.  Brown,  4  Harr,  &  M, 
(Md. )  498  (where  the  amendment  was  al- 
lowed after  six  years)  ;  Cassidy  Bros,  Com- 
mission Co.  V.  Estep,  63  Mo.  App.  540  (where 
the  amendment  was  allowed  thirteen  months 
after  the  original  return ) .  But  see  Hovey  v. 
Wait,  17  Pick.  (Mass.)  196,  where,  however, 
the  rights  of  third  parties  had  intervened, 

2.  Cassidy  Bros,  Commission  Co,  V.  Estep, 
63  Mo.  App.  540. 

3.  Tennent-Stribbling  Shoe  Co.  v.  Hargard- 
ine-McKittrick  Dry  Goods  Co.,  58  111.  App. 
368;  Mason  v.  Anderson,  3  T.  B.  Mon.  (Ky.) 
293.  Compare  Maulsby  p.  Farr,  3  Mo.  438, 
which  holds  that,  after  a  motion  to  set  aside 
the  judgment  by  default,  it  was  too  late  to 
amend  the  return.  This  conclusion  may,  how- 
ever^ have  been  also  affected  by  the  fact  that 
the  defect  was  one  which  the  court  was  of  the 
opinion  was  not  amendable, 

4.  California. —  Webster  v.  Haworth,  8  Cal. 
21,  68  Am.  Dec,  287,' 

Maine. —  Bessey  v.  Vose,  73  Me.  217;  Milli- 
ken  v.  Bailev,  61  Me,  316:  Fairfield  v.  Paine, 
23  Me.  498,  41  Am,  Dec.  357;  Banister  ZJ.  Hig- 
ginson,  15  Me.  73,  32  Am,  Dec.  134;  Berry  v. 
Spear,  13  Me.  187, 

Maryland. —  Main  v.  Lynch,  54  Md,  658, 

Massachusetts. —  Hovey  v.  Wait,  17  Pick. 
(Mass.)  196  [distinguishing  Haven  v.  Snow, 
14  Pick,  (Mass.)  28];  Emerson  v.  Upton,  9 
Pick,  (Mass.)  167,  Compare  Johnson  v.  Day, 
17  Pick.  (Mass.)  106. 

Oregon. —  Hall  v.  Stevenson,  19  Oreg.  153, 
28  Pac.  887,  20  Am.  St.  Rep.  803. 

Vermont.— Vondi  v.  Campbell,  56  Vt.  674, 
but  the  mere  fact  that  defendant  has  made  a 
voluntary  assignment  for  the  benefit  of  cred- 
itors will  not  preclude  the  subsequent  amend- 
ment, as  the  assignee  takes  the  estate  subject 
to  all  existing  equities. 
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United  States.—  Pacific  Postal  Tel.  Cable 
Co.  V.  Fleischner,  66  Fed.  899,  29  U.  S.  App. 
227,  14  C.  C.  A,  166  [affirming  55  Fed.  738], 

5.  Haynes  v.  Knowles,  36  Mich.  407.  See 
also  Cochrane  i\  Johnson,  95  Mich,  67,  54 
N.  W,  707,  where  the  return  was  amended 
by  the  sheriff  so  that  it  authorized  the  serving 
of  notice  upon  defendant  by  publication.  The 
order  of  the  court  permitting  the  amendment 
was  an  ex  parte  one,  and  made  two  months 
after  the  amendment  had  in  fact  been  made 
and  after  the  publication  of  notice.  It  was 
held  that,  without  deciding  whether  or  not 
the  court  had  power  to  authorize  the  amend- 
ment in  this  manner,  yet,  inasmuch  as  it  was 
made  without  notice  to  the  adverse  party,  it 
did  not  cure  the  defect  and  the  court  ac- 
quired no  jurisdiction, 

6.  Buller  v.  Woods,  43  Mo,  App,  494,  hold- 
ing that  it  cannot  therefore  be  collaterally 
attacked  for  irregularity  or  error. 

7.  Where  the  lea-' *ng  of  a  copy  of  the  writ 
and  return  with  the  town-clerk  constitutes 
the  attachment,  and  the  return  which  waa 
first  made  is  amended,  the  attachment  must 
be  considered  as  made  on  the  day  when  the 
amended  copy  of  the  return  was  left  with  the 
clerk,    Cogswell  v.  Mason,  9  N,  H,  48. 

8.  Connecticut. —  Hannon  v.  Bramley,  65 
Conn,  193,  32  Atl.  336. 

Iowa. —  Jefi:"ries  v.  Rudloff,  73  Iowa  60,  34 
N.  W,  756,  5  Am.  St.  Rep,  654. 

Missouri. —  Kitchen  v.  Reins'ky,  42  Mo,  427. 

Texas. —  Hill  v.  Cunningham,  25  Tex.  25, 

United  States. — ileisehner  v.  Pacific  Postal 
Tel,  Cable  Co,,  55  Fed.  738. 

9.  Iowa. —  Benjamin  v.  Davis,  73  Iowa  715, 
36  N.  W.  717;  Collier  v.  French,  64  Iowa  577, 
21  N.  W,  90;  Blodgett  v.  Huiscamp,  64  Iowa 
548,  21  N,  W.  25;  Bailey  v.  McUregor,  46 
Iowa  667 ;  Farmers'  Nat,  Bank  v.  Fletcher,  44 
Iowa  252;  Eldred  v.  Drake,  43  Iowa  569; 
Tama  City  First  Nat,  ^ank  v.  Hayzlett,  40 
Iowa  659, 

Maine. —  Bessey  v.  Vose,  73  Me,  217;  Carle- 
ton  V.  Ryerson,  59  Me,  438, 

Massachusetts. — Cheshire  v.  Briggs,  2  Mete. 
(Mass,)  486, 

Michigan. —  Davis  Sewing  Mach.  Co.  v. 
Whitney,  61  Mich.  518,  28  N.  W.  674. 
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2.  Place  of  Recording.  The  prescribed  place  of  recording  the  return  must  be 
strictly  observed/^  but  where  the  place  is  de  facto  a  proper  one,  it  has  been  held 
that  the  officer  is  not  required  to  determine  whether  or  not  it  is  the  place  dejiire}^ 

3.  Time  of  Recording.  In  Massachusetts  where  the  transcript  of  the  return 
must  be  recorded  within  three  days  after  levy  of  the  attachment,  in  computing 
the  time  Sundays  and  fractions  of  a  day  and  the  day  of  the  attachment  are  to 
be  excluded. 

4.  Sufficiency  of  Record.  The  purpose  of  the  recording  being  to  give  the  pub- 
lic notice  of  the  attacliment,^^  the  copy  placed  upon  the  record  must  contain  a  suffi- 
cient description  of  the  property.^^    Where  the  copy  varies  from  the  original  in  an 


t^eio  Hampshire. —  Bryant  v.  Osgood,  52 
N.  H.  182  ;  Kittredge  v.  Bellows,  7  N.  H.  399; 
Pemigewasset  Bank  v.  Burnham,  5  N.  H.  275. 

Vermont. —  Burchard  v.  Fair  Haven,  48  Vt. 
527. 

Necessity  of  original  return  stating  that 
coyy  had  been  left  for  record. —  Inasmuch  as 
the  original  return  itself,  and  not  the  copy 
left  with  the  clerk  for  record,  is  the  evidence 
of  the  validity  of  the  levy,  it  is  necessary  that 
the  original  return  itself  should  state  that  a 
copy  of  the  writ  and  a  copy  of  the  descriptive 
part  of  the  return  had  been  filed  with  the 
recording  officer.  Carleton  v.  Eyerson,  59  Me. 
438;  Kendall  v.  Irving,  42  Me.  339;  Cox  v. 
Johns,  12  Vt.  65.  Compare  Kelley  v.  Barker, 
63  N.  H.  70. 

By  whom  the  copies  must  be  transmitted. — 
In  the  absence  of  statutory  provision  the 
copy  may  be  sent  by  a  servrnt  of  the  officer 
in  all  cases  where  tlie  precise  hour  of  the  day 
when  they  are  left  is  not  material.  Pemige- 
wasset Bank  v.  Burnham,  5  N.  H.  275. 

10.  Benjamin  v.  Davis,  73  Iowa  715,  30 
N.  W.  717  (holding  that  a  recording  at  a 
place  other  than  that  specified  is  a  nullity)  ; 
Grant  v.  Albee,  89  Me.  299,  36  Atl.  397  (hold- 
ing that,  under  a  statute  providing  that  in 
an  attachment  of  personalty  made  in  an  unin- 
corporated place,  a  copy  should  be  recorded 
in  the  office  of  the  clerk  of  the  oldest  "  ad- 
joining" town  in  the  county,  an  attachment 
made  in  township  36,  and  recorded  in  the 
clerk's  office  in  W  which,  though  the  nearest 
town  to  township  36,  nowhere  adjoins  it,  is 
not  a  compliance  with  the  statute). 

What  constitutes  an  "unincorporated  place." 
—  Under  a  statute  providing  that  the  record- 
ing should  take  place  within  the  town  or  cor- 
porate place  in  which  the  attachment  was 
made,  but  that  if  it  was  made  in  an  unincor- 
porated place,  then  in  the  town  adjoining,  a 
'plantation  which  is  organized  and  has  a 
clerk's  office  and  other  plantation  officers,  is 
not  an  "  unincorporated  place "  within  the 
meaning  of  the  statute.  Parker  v.  Williams, 
77  Me.  418,  1  Atl.  138. 

11.  Cookson  V.  Parker,  93  Me.  488,  45  Atl. 
505,  holding  that  the  statute  was  complied 
with  \>y  filing  the  copy  in  the  office  of  the 
clerk  of  an  acting  de  facto  plantation  in  which 
the  property  was  situated,  and  that  the  offi- 
■cer  was  neither  required  nor  allowed  to  enter 
upon  an  investigation  to  ascertain  whether 
or  not  some  technical  irregularity  might  be 
found  in  the  proceedings  taken  for  organiz- 


ing such  plantation,  which  would  affect  its 
corporate  existence. 

12.  Hannum  v.  Tourtellott,  10  Allen  (Mass.) 
494. 

13.  Bemis  V.  Leonard,  118  Mass.  502,  19 
Am.  Rep.  470. 

14.  Lincoln  -v.  Strickland,  51  Me.  321;  Ar- 
per  V.  Baze,  9  Minn.  108.  Compare  French 
V.  De  Bow,  38  Mich.  708,  where  the  statute 
not  expressly  stating  that  the  recording 
should  constitute  constructive  notice,  it  was 
held  that  it  could  not  be  so  construed. 

'When  the  constructive  notice  is  complete. — 
It  is  sometimes  not  only  the  duty  of  the  offi- 
cer to  leave  a  copy  of  the  writ  and  return  at 
the  clerk's  office,  but  it  is  also  his  duty  to 
have  it  entered  in  the  books.  Under  such  a 
statute  the  constructive  notice  is  complete 
when  such  copy  is  entered  in  the  proper  book, 
although  the  entry  is  not  indexed.  Blod- 
gett  V.  Huiscamp,  64  Iowa  548,  21  N.  W.  25. 
On  the  other  hand,  if  the  statute  merely  re- 
quires him  to  leave  a  copy  with  the  clerk,  it 
would  seem  that  the  constructive  notice  is 
complete  when  the  copy  is  left  by  him,  even 
though  the  clerk  should  neglect  to  record  it,  or 
should  make  an  insufficient  record  thereof ; 
the  reason  being  that  the  clerk  is  not  an  agent 
of  plaintiff  in  the  attachment,  and  therefore, 
if  plaintiff's  agent  ( ohe  officer)  fully  performs 
his  duty  as  laid  down  by  the  statute,  plaintifT 
ought  not  suffer  for  any  neglect  of  the  clerk. 
See  Sykes  v.  Keatins',  il8  Mass.  517;  Bralev 
V.  French,  28  Vt.  546. 

15.  Bryant  v.  Osgood,  52  K  H.  182;  Pond 
V.  Baker,  55  Vt.  400;  Fullam  v.  Stearns,  30 
Vt.  443. 

Sufficiency  of  record  as  to  personalty. —  A 

record  of  the  return  of  an  attachment  of 
bulky  personal  property  simply  designating  it 
as  ail  of  the  property  of  its  kind  in  the  io\x\\ 
is  sufficient  to  constitute  a  con^^truetive  no- 
tice of  the  attachment.  Adams  r.  Lane.  38 
Vt.  640;  Paul  r.  Burton,  32  Vt.  148.  Where 
the  record  shows  an  attachment  of  fifty  tons 
of  hay  it  need  not  state  that  the  hay  was  too 
bulky  to  be  removed,  as  the  court  can  prop- 
erly take  iiolico  of  such  fact.  Davis  v.  Loarv, 
177  Mass.  52().  5!)       E.  1^1. 

Misnomer  of  owner. —  Where  real  estate 
was  described  as  belonging  to  "Augustu,"  the 
Avord  "Augustu  "  being  so  written  as  to  make 
it  dilficult  to  tell  whether  it  was  "Augusta  " 
or  "Augustu,"  it  was  held  insufficient  to 
create  a  valid  lien  on  the  real  estate  of  "Au- 
gustus "  M,  the  register  being  also  misled 
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unimportant  detail  the  defect  is  not  fatal,^^  but  where  it  materially  varies  from 
the  original,^"^  or  where  the  copy  is  such  that  the  original,  if  like  it,  would  be 
altogether  void,^^  it  will  not  constitute  notice.  Where  the  statute  requires  the 
officer  to  tile  a  statement  of  the  sum  sued  for,  a  mere  statement  of  the  ad 
damnum  of  the  writ  is  insufficient,^^  although  if  the  amount  claimed  exceed 
the  ad  damnum^  such  a  statement  would,  it  seems,  be  sufficient.^*^  The  copy 
tiled  must  be  duly  attested  when  so  i-equired  by  statute.^^ 

G.  Operation  and  Effect  of  Return— l.  In  General  —  a.  As  Evidence  of 
Fact  and  Manner  of  Levy.  The  return  is  competent  evidence  to  prove  the  fact 
and  manner  of  the  levy    and  the  nature  of  the  property  taken  thereunder.^'^ 

b.  Conclusiveness  as  to  Facts  Stated  Therein  —  (i)  Generally.  As  between 
the  parties  and  their  privies,^  the  return,  as  to  matters  necessary  to  be  included 
therein,^^  is,  in  the  absence  of  fraud,^^  generally  conclusive  and  cannot  be  contra- 
dicted for  the  purpose  of  defeating  any  rights  acquired  thereunder.^^    It  is  not 


thereby.  Shaw  v.  O'Brion,  69  Me.  501.  To 
same  effect  see  Dutton  v.  Simmons,  65  Me. 
583,  20  Am.  Rep.  729. 

Where  the  ofhcer  names  but  one  defendant 
in  his  copy  to  the  clerk,  it  is  sufficient  to  hold 
the  real  estate  of  the  one  named,  but  not  of 
the  other.    Lincoln  v.  Strickland,  51  Me.  321. 

16.  Lewiston  Steam-Mill  Co.  v.  Foss,  81 
Me.  593,  18  Atl.  288  (mistake  in  name  of 
defendants)  ;  Huntington  v.  Cobleigh,  5  Vt. 
49. 

17.  Collier  v.  French,  64  Iowa  577,  21 
N,  W.  90  (where  the  original  return  showed 
the  land  to  be  in  township  68,  and  the  copy- 
laid  upon  the  record  showed  it  to  be  in  town- 
ship 67)  ;  Bessey  v.  Vose,  73  Me.  217  (where 
the  officer's  return  was  dated  October  5,  and 
the  copy  returned  to  the  register  bore  date 
of  October  18).  See  also  Cox  v.  Johns,  12  Vt. 
65. 

18.  Herring  v.  Harmon  [cited  in  Hunting- 
ton V.  Cobleigh,  5  Vt.  49,  56]. 

19.  Nash  V.  Whitney,  39  Me.  341. 
Filing  of  a  statement  of  the  "  sum  sued 

for "  where  the  statute  requires  a  statement 
of  the  "value  of  defendant's  property"  is 
insufficient.    Farrin  v.  Rowse,  52  Me.  409. 

20.  The  reason  being  that  no  more  than 
that  sum  could  be  recovered  in  any  event. 
Lincoln  r.  Strickland,  51  Me.  321. 

21.  Farrin  v.  Rowse,  52  Me.  409. 

22.  Connecticut. — Jones  v.  Gilbert,  13 
Conn.  507. 

Indiana. —  Foster  v.  Dryfus,  16  Ind.  158. 

Kansas. —  Dolan  v.  Wilkerson,  57  Kan.  758, 
48  Pac.  23,  and  the  fact  that  a  memorandum 
of  an  ineffectual  levy  is  indorsed  upon  the 
writ  will  not  render  it  and  the  return  incom- 
petent. 

Maine. —  Darling  v.  Dodge,  36  Me,  370, 
holding  that  it  is  also  competent  to  prove  by 
parol  evidence  that  the  property  attached  is 
identical  with  that  in  dispute. 

Massachusetts. —  Wilder  v.  Holden,  24  Pick. 
(Mass.)  8,  even  though  the  writ  may  have 
never  been  returned  to  the  court. 

Vermont. —  Stanton  v.  Hodges,  6  Vt.  64. 

23.  Polley  v.  Lenox  Iron  Works,  4  Allen 
(Mass.)  329,  holding  that  an  officer's  return 
was  proper  evidence  to  show  that  the  prop- 
erty attached  by  him  was  of  such  a  nature 
that  it  could  not  easily  be  removed,  and 
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might  therefore  be  attached  by  depositing  a 
copy  of  the  writ  and  return  with  the  town- 
clerk. 

24.  Not  conclusive  against  third  parties.— 

The  return  is  not  conclusive  between  third 
parties.  Warren  v.  Kimball,  59  Me.  264; 
Angler  v.  Ash,  26  i\.  H.  99;  Brown  v.  Davis, 
9  N.  H.  76;  Sanger  v.  Trammell,  66  Tex.  361, 
I  S.  W.  378;  Stinson  v..  Hawkins,  4  Mc- 
Crary  (U.  S.)  500,  13  Fed.  833,  in  which  last 
case  defendant,  being  a  party  to  the  attach- 
ment suit,  was  concluded  by  the  return, 
although  plaintiff  was  not. 

25.  The  matter  must  be  material  and 
proper  to  the  return. —  Central  Min.,  etc.,  Co. 
V.  Stoven,  45  Ala.  594;  Lovejoy  v.  Hutchins, 
23  Me.  272;  Messer  v.  Bailey,  31  N.  H.  9; 
Angier  v.  Ash,  26  N.  H.  99 ;  Sheldon  v.  Com- 
stock,  3  R.  I.  84. 

26.  Lathrop  v.  Blake,  23  N.  H.  46;  Brown 
V.  Davis,  9  N.  H.  76. 

27.  Alabama. —  Governor  v.  Bancroft,  16 
Ala.  605;  Clarke  v.  Gary,  11  Ala.  98  (until 
amended ) . 

Arkansas. —  Stewart  v.  Houston,  25  Ark. 
311. 

Illinois. —  Major  v.  People,  40  111.  App. 
323,  until  leave  to  amend  to  conform  to  the 
truth. 

Maine. —  Warren  v.  Kimball,  59  Me.  264 ; 
Haynes  v.  Small,  22  Me.  14.  Compare  Dut- 
ton i;.  Simmons,  65  Me.  583,  20  Am.  Rep.  729, 
where  the  court,  after  a  discussion  of  this 
principle,  holds  that  the  case  does  not  fall 
within  the  reason  of  the  rule  which  precludes 
all  contradiction  of  the  officer's  return  and 
that  his  return  that  he  has  registered  tne  cer- 
tificate as  required  by  law  is  only  prima  facie 
evidence  of  the  facts  therein  stated,  and  may 
be  contradicted  and  controlled  by  the  pro- 
duction of  the  certificate  itself. 

Michigan. —  Michels  v.  Stork,  52  Mich. 
260,  17  N.  W.  833.  See  also  Hewitt  v.  Du- 
rant,  78  Mich.  186,  44  N.  W.  318;  Wallen  v. 
Rossman,  45  Mich.  333,  7  N.  W.  901. 

Minnesota. — State  v.  Penner,  27  Minn.  269, 
6  N.  W.  790. 

New  Hampshire. —  Morse  v.  Smith,  47  N.  H. 
474  (holding  that  it  was  also  conclusive 
against  those  claiming  under  the  debtor  by 
subsequent  purchase  with  notice)  ;  Dickin- 
son V.  Lovell,  35  N.  H.  9;  Clough  v.  Monroe, 
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conclusive,  however,  as  to  the  ownership  or  amount  of  property,  or  as  to  the 
date^  or  facts  and  circumstances  attending  the  service    of  a  writ. 

(ii)  ^YHEN  Officer  Is  Party  to  Action.  The  return  may  always  be  con- 
tradicted by  the  officer,  in  a  suit  against  him  for  a  false  return,^^  and  it  is  only 
jprinia facie  evidence  for  or  against  him  in  other  actions  to  which  he  is  a  party 

2.  When  Defective.^  A  mere  misstatement  in  a  return,^^  or  a  failure  to  state 
all  the  facts  connected  with  the  levy^*^  will  not  of  itself  defeat  the  legal  effect  of 
the  levy  or  affect  the  jurisdiction  of  the  court ;  but  it  has  been  held  that  a  return 
defective  in  omitting  a  special  description  of  the  estate  attached,  in  connection 
with  the  usual  requisites  of  a  return,  will  be  supplanted  by  subsequent  attach- 
ments, the  returns  of  which  do  comply  with  the  statute.^'*' 


34  N.  H.  381;  Messer  v.  Bailey,  31  N.  H.  9; 
Bailey  v.  Kimball,  26  N.  H.  351;  Angier  v. 
Ash,  26  N.  H.  99;  Wendell  v.  Mugridge,  19 
N.  H.  109 ;  Brown  v.  Davis,  9  N.  H.  76. 

RJiode  Island.—  Sheldon  v.  Comstock,  3 
K.  I.  84. 

Texas. —  Schneider  v.  Ferguson,  77  Tex. 
572,  14  S.  W.  154;  Matthews  v.  Boydstun, 
(Tex.  Civ.  App.  1895)  31  S.  W.  814. 

Ver7no7it. —  Southwick  v.  Weeks,  3  Vt.  49, 
holding.  hoM^ever,  that  evidence  which  does 
not  deny  the  truth  of  the  return,  but  simply 
sets  up  matters  in  avoidance  of  its  effect,  is 
clearly  admissible,  and  that  therefore,  al- 
though an  officer  has  not  stated  in  his  return 
that  one  attachment  was  subject  to  another, 
he  might  "nevertheless  show  such  fact. 

United  States. —  Stinson  v.  Hawkins,  4  Mc- 
Crary  (U.  S.)  500,  13  Fed.  833. 

28.  State  v.  Ogle,  2  Houst.  (Del.)  371; 
llaynes  v.  Small,  22  Me.  14. 

29.  Ii  goods  were  seized  and  not  included 
in  the  inventory,  either  because  of  fraud  or 
mistake,  the  fact  may  be  shown  by  parol 
evidence.  Jefferson  County  Sav.  Bank  v. 
Eborn,  84  Ala.  529,  4  So.  386. 

30.  Warren  v.  Kimball,  59  Me.  264. 

31.  Pomroy  v.  Parmlee,  9  Iowa  140,  74 
Am.  Dec.  328. 

32.  Angier  v.  Ash,  26  N.  H.  99.  And  see 
Sheriffs  and  Constables. 

33.  Connecticut. — Buckingham  v.  Osborne, 
44  Conn.  133.  Compare  Williams  v.  Cheese- 
brough,  4  Conn.  356. 

loioa. —  Kingsbury  v.  Buchanan,  11  Iowa 
387. 

Maine. — Waterhouse  v.  Smith,  22  Me.  337 ; 
Nichols  V.  Patten,  18  Me.  231,  36  Am.  Dec. 
713. 

Massachusetts. —  See  Boynton  v.  Willard, 
10  Pick.  (Mass.)  166. 

New  Hampshire. —  Angier  i'.  Ash,  26  N.  H. 
99. 

34.  Effect  of  quashing  return. —  The  quash- 
ing of  a  return  on  account  of  defects  con- 
tained therein  is  in  effect  a  quashing  of  the 
levy  and  a  release  of  the  property  taken 
thereunder.  Currens  v.  Ratcliffe,  9  Iowa 
309. 

35.  As  where  the  return  showed  that  the 
goods  were  attached  as  the  property  of  the 
mortgagee  when  the  writ  ran  against  both 
mortgagor  and  mortgagee.  Buck-Reiner  Co. 
r.  McCoy,  85  Iowa  577,  52  N.  W.  514. 

The  qualifying  term  that  land  was  "  sup- 
posed"  to  belong  to  the  debtor  does  not  im- 


pair the  effect  of  the  attachment  where  the 
land  is  in  fact  his  property.  Banister  v. 
Higginson,  15  Me.  73,  32  Am.  Dec.  134. 

Misdescription  of  property  does  not  justify 
removal. —  A  misdescription  of  property  will 
not  justify  one  who  removes  it  with  knowl- 
edge of  the  attachment.  Smart  v.  Batchelder, 
57  N.  H.  140. 

Showing  attachment  of  non-attachable 
property. — If  the  return  shows  upon  its  face 
that  property  has  been  attached  which  the 
sheriff  could  not  legally  take  under  the  writ 
the  levy  will  to  that  extent  be  set  aside  and 
the  property  thus  taken  be  relieved  from  the 
charge.    Curtis  v.  Steever,  36  N.  J.  L.  304. 

36.  Rowan  v.  Lamb,  4  Greene  (Iowa)  468 
[overruling  Tiffany  v.  Glover,  3  Greene 
(Iowa)  387];  Miller  v.  Galland,  4  Greene 
(Iowa)  191. 

Defective  statement  of  return-day. —  Inas- 
much as  the  terms  of  a  circuit  court  are  fixed 
by  law  a  party  is  conclusively  charged  with 
the  knowledge  thereof,  and  an  incorrect  state- 
ment in  the  return  of  the  return-day  of  the 
writ  is  not  a  ground  for  granting  any  relief 
against  a  judgment  by  default  upon  an  attach- 
ment. Chastain  v.  Armstrong,  85  Ala.  215, 
3  So.  788. 

Collateral  impeachment  of  defective  return. 

—  Irregularities  in  a  return  which  might 
have  been  grounds  for  quashing  it  on  motion 
do  not  render  the  proceedings  liable  to  im- 
peachment collaterally.  Loughridge  v.  Bow- 
land,  52  Miss.  546. 

37.  Owen  v.  Neveau,  128  Mass.  427,  where 
the  statute  in  question  (Mass.  Stat.  (1880), 
c.  123,  §  55)  provided  that  an  attachment  of 
real  estate  which  had  been  fraudulently  con- 
veyed by  the  debtor  to  a  third  person  should 
not  be  valid  against  subsequent  attaching 
creditors  or  bona  fide  purchasers,  unless  the 
officer  also  returned,  in  addition  to  his  general 
return,  a  brief  description  of  the  estate  at- 
tached, and  tlie  name  or  names  of  tlie  per- 
son or  persons  in  whom  the  record  of  legal 
title  stands.  Compare  Fleischner  r.  Pacific 
Postal  Tel.  Cable  Co.,  55  Fed.  738,  holding 
that  while  the  return  was  defective  in  that 
it  contained  no  inventory  of  the  attached 
property,  yet,  under  section  322  of  the  Wash- 
ington statute,  tlie  defect  was  one  that  could 
be  amended  so  as  to  show  that  a  legal  cause 
for  the  attachment  existed,  and  that  the  sub- 
sequently attaching  creditors  were  not  en- 
titled to  priority  over  defendant,  their  only 
reonedy  being  to  compel  an  amendment. 
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XII.  NATURE  AND  Priority  of  attachment  Lien. 

A.  In  General  —  l.  Nature.  Although  the  charge  which  a  creditor 
obtains  against  tiie  property  of  his  debtor  by  levying  an  attachment  thereon 
is  commonly  called  a  lien,^*^  it  is  not,  in  a  strict  sense,  a  fixed  lien  on  prop- 
erty,^^  but  only  a  right  to  obtain  payment  out  of  the  property  attached  in 
preference  to  others^  which  is  inchoate  or  contingent until  the  creditor  has 
obtained  final  judgment  in  the  attachment  suit,^^  and  a  judgment  for  defend-. 


38.  Nomenclature. —  This  right  is  con- 
stantly spoken  of  as  a  lien  in  the  books  of 
reports,  in  the  arguments  of  the  bar,  and  in 
the  opinions  of  the  bench,  and  although  an 
attachment  of  real  estate  does  not  require 
a  change  of  possession,  that  does  not 
make  it  any  the  less  a  lien  in  the  sense  at- 
tached to  that  term.  Hubbard  v.  Hamilton 
Bank,  7  Mete.  (Mass.)  340.  It  has  been  said 
also  that  an  attachment  places  property  in 
the  custody  of  the  law  ( Cordaman  v.  Malone, 
63  Ala.  556 ;  Metzner  v.  Graham,  57  Mo.  404) ; 
that  it  places  property  in  the  custody  of  the 
law  and  creates  a  lien  (Peck  v.  Webber,  7 
How.  (MiSs.)  058;  Brandon  Iron  Co.  v.  Glea- 
son,  24  Vt.  228 )  ;  that  it  sequesters  the  prop- 
erty to  await  the  judgment  (Davenport  v. 
Lacon,  17  Conn.  278)  ;  and  that  it  "operates 
as  a  lien"  (Ward  v.  McKenzie,  33  Tex.  297, 
7  Am.  Bep.  261). 

39.  Shirk  <o.  Thomas,  121  Ind.  147,  22 
N.  E.  976,  16  Am.  St.  Bep.  381;  In  re  Bel- 
lows, 3  Story  (U.  S.)  428,  3  Fed.  Cas.  No. 
1,278,  7  Law  Bep.  119;  In  re  Cheney,  5  Fed. 
Cas.  No.  2,636,  5  Law  Bep.  19.  Contra,  In- 
graham  V.  Phillips,  1  Day  (Conn.)  117,  hold- 
ing that  an  attachment  created  a  lien  within 
the  meaning  of  the  bankruptcy  acts  of,  1800. 
See  also  a  remark  of  Story,  J.,  in  Ex  p.  Fos- 
ter, 2  Story  (U.  S.)  131,  145,  9  Fed.  Cas.  No. 
4,960,  5  Law  Bep.  55,  that  "An  attachment 
does  not  come  up  to  the  exact  definition,  or 
meaning  of  a  lien,  either  in  the  general  sense 
of  the  common  law,  or  in  that  of  the  mari- 
time law,  or  in  that  of  equity  jurisprudence," 
but  usage  has  perhaps  justified  the  employ- 
ment of  the  word  "  lien  "  as  denoting  a  charge 
upon  property  created  by  statute. 

40.  Beck  V.  Brady,  6  La.  Ann.  444;  Emer- 
son V.  Fox,  3  La.  178. 

Nature  of  right. —  The  lien  acquired  by  an 
attaching  creditor  is  not  an  interest  in  prop- 
erty and  cannot  be  conveyed  or  assigned  sepa- 
rate from  the  debt  which  it  secures  (Lyon  v. 
Sandford,  5  Conn.  544)  ;  but  it  constitutes  a 
cloud  on  the  legal  title  (Mullins  v.  Aikin,  2 
Heisk.  (Tenn.)  535)  ;  and  although  arising 
by  operation  of  law  (Harrison  v.  Trader,  29 
Ark.  85 ) ,  has  been  held  to  be  as  specific  as 
if  created  by  virtue  of  a  voluntary  act  of  the 
debtor  and  to  stand  on  as  high  equitable 
grounds  as  a  mortgage  lien  (Carter  v.  Cham- 
pion, 8  Conn.  549,  21  Am.  Dec.  695;  McFad- 
den  V.  Blocker,  2  Indian  Terr.  260,  48  S.  W. 
1043.  Compare  Bigelow  V.  Topliff,  25  Vt. 
273,  60  Am.  Dec.  264). 

Lien  as  a  basis  for  equitable  action. —  The 
right  acquired  by  attaching  property  is  sufii- 
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cient  to  justify  a  creditor  in  filing  a  bill  in 
equity  to  clear  the  property  from  adverse 
claims  (Francis  v.  Lawrence,  48  N.  J.  Eq, 
508,  22  Atl.  259;  Cocks  v.  Varney,  45  N.  J. 
Eq.  72,  17  Atl.  108;  Smith  v.  Muirheid,  34 
N.  J.  Eq.  4;  Greenleaf  v.  Mumford,  19  Abb. 
Pr.  (N.  Y.)  469,  30  How.  Pr.  (N.  Y.)  30; 
Binchey  v.  Stryker,  26  How.  Pr.  (N.  Y.)  75; 
Matlock  V.  Babb,  31  Oreg.  516,  49  Pac.  873; 
Bennett  v.  Minott,  28  Oreg.  339,  39  Pac.  997, 
44  Pac.  288.  Contra,  Melville  v.  Brown,  16 
N.  J.  L.  363) ,  or  in  applying  for  an  injunction 
against  the  sale  of  the  attached  property 
under  an  execution  issued  on  a  subsequent 
judgment  (Schuster  v.  Bader,  13  Colo.  329, 
22  Pac.  505)  ;  but  the  lien,  acquired  by  attach- 
ment of  property  must  be  perfected  in  a  court 
of  law  before  resort  can  be  had  to  equity  to 
secure  the  benefits  therefrom  (Morton  v. 
Grafflin,  68  Md.  545,  13  Atl.  341,  15  Atl.  298; 
Bhodes  v.  Amsinck,  38  Md.  345 ) .  See  also 
Alley  V.  Carrol,  6  Heisk.  (Tenn.)  221,  where 
it  was  held  that  a  bill  in  equity  could  prop- 
erly be  filed  to  preserve  the  lien  of  attach- 
ment when  necessary  papers  were  lost  and 
could  not  be  supplied. 

41.  Contingent  rather  than  inchoate  is  the 
proper  word  to  describe  the  nature  of  the 
right.  McFadden  v.  Blocker,  2  Indian  Terr. 
260,  48  S.  W.  1043. 

42.  Arkansas. —  Lamb  v,  Belden,  16  Ark. 
539. 

California. —  Myers  v.  Mott,  29  Cal.  359, 
89  Am.  Dec.  49. 

Illinois. —  Moore  V.  Hamilton,  7  111.  429. 

Indian  Territory. —  McFadden  v.  Blocker, 
2  Indian  Terr.  260,  48  S.  W.  1043. 

Maryland. —  Western  Nat.  Bank  v.  Na- 
tional Union  Bank,  91  Md.  613,  46  Atl.  960; 
May  V.  Buckhannon  Biver  Lumber  Co.,  70 
Md.  448,  17  Atl.  274. 

Massachusetts. —  Gay  v.  Baymond,  140 
Mass.  69,  2  N.  E.  782;  Grosvenor  v.  Gold, 
9  Mass.  209. 

Michigan. —  Fuller  v.  Hasbrouck,  46  Mich. 
78,  8  N.  W.  697. 

New  Hampshire. —  Smith  v.  Brown,  14 
N.  H.  67. 

Pennsylvania. —  Bradley  v.  Prendergast,  2 
Del.  Co.  (Pa.)  527. 

United  States. —  Pratt  v.  Law,  9  Cranch 
(U.  S.)  456,  3  L.  ed.  791,  construing  Mary- 
land statute. 

An  illustration  of  the  contingent  nature  of 
the  lien  is  found  in  Lee  v.  Smyser,  96  Ky. 
369,  16  Ky.  L.  Bep.  497,  29  S.  W.  27,  where 
it  was  held  that  a  lien  on  real  estate  could 
be  acquired  without  filing  an  affidavit  that 
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ant  on  the  merits  of  the  suit  from  which  no  appeal  is  taken  terminates  the 
lien.^ 

2.  Date  of  Origin.  The  prevaihng  doctrine  is  that  the  lien  dates  from  the 
time  when  the  writ  of  attachment  is  levied,  or,  as  the  proposition  is  often  stated, 
the  title  of  the  purchaser  of  attached  property  at  an  execution  sale  relates  back 


defendant  had  no  personal  property,  although 
such  an  affidavit  was  essential  before  real 
estate  could  be  sold. 

Less  binding  than  judgment  lien. — The  same 
binding  force  does  ,  not  exist  in  the  ease  of 
an  attachment  lien  as  in  the  case  of  a  judg- 
ment lien.   Reeves  v.  Johnson,  12.  N.  J.  L.  29. 

43.  An  appeal  must  be  perfected  within  the 
statutory  time  in  order  to  continue  the  at- 
tachment lien  (Peterson  v.  Hays,  85  Iowa 
14,  51  N.  W.  1143;  McCormick  Harvesting- 
Mach.  Co.  V.  Jacobson,  77  Iowa  582,  42  N.  W. 
499);  and  some  statutes  only  allow  two 
days  within  which  to  perfect  an  appeal  that 
will  continue  such  lien  (Harger  v.  Spofford, 
44  Iowa  369  )  ;  although  the  right  to  appeal 
in  general  may  continue  for  a  longer  period 
(Munn  V.  Shannon,  86  Iowa  363,  53  N.  W. 
263).  Compare  Meloy  v.  Orton,  42  Fed.  513, 
construing  Wisconsin  statute,  where  it  was 
held  that  the  lien  would  not  continue  pend- 
ing appeal  unless  notice  was  immediately 
given,  a  proper  bond  tendered,  and  a  special 
order  made  by  the  court. 

An  attachment  lien  is  not  continued  after 
judgment  for  defendant  by  a  writ  of  review 
which  is  sued  out  by  plaintiff  (Clap  v.  Bell, 
4  Mass.  99;  Johnson  v.  Edson,  2  Aik.  (Vt.) 
299)  ;  by  a  writ  of  error  which  is  subse- 
quently sued  out  (Sherrod  v.  Davis,  17  Ala. 
312)  ;  or  by  the  pendency  of  a  motion  for 
a  new  trial  (Ranft  v.  Young,  21  Nev.  401, 
32  Pac.  490). 

When  a  dismissal  of  an  attachment  suit  is 
vacated  it  has  been  held  that  the  lien  of  the 
attachment  continues.  Jaffray  V.  H.  B.  Claf- 
lin  Co.,  119  Mo.  117,  24  S.  W.  761.  Contra, 
.  O'Connor  v.  Blake,  29  Cal.  312.  Compare 
Hubbell  V.  Kingman,  52  Conn.  17,  where  a 
judgment  of  nonsuit  which  was  set  aside  at 
the  same  term  was  held  not  to  destroy  the 
attachment  lien. 

Payment  of  judgment. —  Where  an  attach- 
ing creditor  secures  a  judgment  for  part  of 
his  claim  and  appeals  therefrom  defendant 
is  not  entitled  to  have  the  attachment  va- 
cated on  paying  the  amount  of  the  "judg- 
ment. Wright  V.  Rowland,  4  Abb.  Dec. 
(N.  Y.)  649,  4  Keyes  (N.^Y.)  165,  36  How. 
Pr.  (N.  Y.)  248  [reversing  36  How.  Pr. 
(N.  Y.)  115]. 

New  York  —  Stay  of  proceedings  pending 
appeal.— Although  N.  Y.  Code  Civ.  Proc. 
§  3343,  subs.  12,  declares  that  an  attachment 
is  annulled  when  final  judgment  is  entered 
for  defendant,  a  stay  of  proceedings  pend- 
ing appeal  suspends  the  efTect  of  such  annul- 
ment and  continues  the  attachment  lien,  and 
a  motion  to  vacate  the  attachment  is  im- 
proper because  the  warrant  stands  annulled 
by  operation  of  law.  McKean  v.  National  L. 
Assoc.,  24  Misc.  (N.  Y.)  511,  53  N.  Y.  Suppl. 
980,  28  N.  Y.  Civ.  Proc.  146. 


44.  Alabama. —  Sherrod  r.  Davis,  17  Ala. 
312. 

Iowa. —  Munn  v.  Shannon,  86  Iowa  363,  53 
N.  W.  263 ;  Harrow  v.  Lyon,  3  Greene  ( Iowa ) 
157. 

Kansas, —  Boston  v.  Wright,  3  Kan. 
227. 

Maine. —  Bachelder  v.  Perley,  53  Me. 
414. 

Maryland. —  Higgins  v.  Grace,  59  Md.  365. 

Massachusetts. —  Suydam  v.  Huggeford,  23 
Pick.  (Mass.)  465;  Clap  v.  Bell,  4  Mass.  99. 

Missouri. —  Bradbury  v.  Cole,  62  Mo.  App. 
263 ;  Boekhoff  v.  Gruner,  47  Mo.  App.  22. 

Nevada. —  Ranft  v.  Young,  21  Nev.  401,  32 
Pac.  490. 

New  Jersey. —  Paul  v.  Bird,  25  N.  J.  L. 
559. 

Tennessee. —  Maxwell  v'.  Lea,  6  Heisk. 
(Tenn.)  247. 

Vermont. —  Johnson  v.  Edson,  2  Aik.  ( Vt. ) 
299. 

United  States. —  Meloy  Orton,  42  Fed. 
513  (construing  Wisconsin  statute)  ;  Clark 
V.  Wilson,  3  Wash.  (U.  S.)  560,  5  Fed.  Cas. 
No.  2,841  (construing  Pennsylvania  statute). 

A  nonsuit  is  such  a  judgment  in  favor  of 
defendant  that  it  puts  an  end  to  the  attach- 
ment lien.  Brown  v.  Harris,  2  Greene  ( Iowa) 
505,  52  Am.  Dec.  535.  But  see  Dollins  v. 
Pollock,  89  Ala.  351,  7  So.  904,  where  it  was 
held  that  a  voluntary  nonsuit  in  an  attach- 
ment case  which  was  immediately  set  aside 
by  the  court  did  not  impair  the  lien  of  the 
attachment. 

The  reversal  of  a  judgment  in  favor  of 
plaintiff  in  an  attachment  suit,  where  it  is 
not  reversed  on  a  principle  which  shows  that 
the  action  in  which  it  was  rendered  cannot 
be  sustained,  will  not  put  an  end  to  the  at- 
tachment lien.    Allen  r.  Adams,  17  Conn.  67. 

The  lien  is  discharged  by  a  judgment  for 
defendant,  although  the  clerk  fails  to  per- 
form the  ministerial  duty  of  certifying  the 
judgment  to  the  register  of  deeds  (Meloy  v. 
Orton,  42  Fed.  513,  construing  Wisconsin 
statute)  ;  or  although  there  has  been  a  judg- 
ment for  plaintiff  on  a  plea  in  abatement 
(Boekhoff  V.  Gruner,  47  Mo.  App.  22). 

Effect  upon  attachment  issue. — Although  it 
has  been  held  that  a  judgment  for  defendant 
on  the  merits  will  not  cure  an  error  respect- 
ing the  attached  property  which  wrongfully 
threw  costs  on  plaintiff  (Hilton  v.  Ross,  9 
Nebr.  406,  2  N.  W.  862),  it  has  been  also 
decided  that  alleged  errors  or  irregularities 
at  the  trial  of  the  attachmont  issue  are  im- 
material after  judgment  for  dofoiulaut  on  the 
merits  (Bradbury  r.  Cole.  ()2  Mo.  App.  263), 
and  an  appeal  from  an  order  of  the  court  re- 
fusing to  vacat'C  an  attachment  was  refused 
because  such  order  was  a  nuUitv  (Ranft  v. 
Young,  21  Nev.  401,  32  Pac.  490). 
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to  tlie  time  of  levj ;  but  in  some  jurisdictions  the  lien  is  held  to  arise  as  soon  as 
tlie  writ  is  placed  in  the  sheriff's  hands  for  service/^ 


45.  Alabama. —  Grigg  v.  Banks,  59  Ala. 
311:  Langdon  v.  Raiford,  20  Ala.  532. 

California. —  Godfrey  v.  Monroe,  101  Cal. 
224,  35  Pac.  761;  Riley  v.  Nance,  97  Cal. 
203,  31  Pac.  1126,  32  Pac.  315;  Sharp  v. 
Baird,  43  Cal.  577. 

Colorado. —  Thompson  v.  White,  25  Colo. 
226,  54  Pac.  718;  Breene  v.  Merchants',  etc., 
Bank,  11  Colo.  97,  17  Pac.  280;  Tilton  v. 
Cofield,  2  Colo.  392. 

Delatvare. —  Stockley  v.  Wadman,  1  Houst. 
(Del.)  350. 

Florida. —  M<;Clellan  v.  Solomon,  23  Fla. 
437,  2  So.  825,  11  Am.  St.  Rep.  381. 

loiva. —  Shoonover  v.  Osborne,  111  Iowa 
140,  82  N.  W.  505,  82  Am.  St.  Rep.  496; 
Citizens  Nat.  Bank  v.  Converse,  101  Iowa 
307,  70  N.  W.  200;  Kuhn  v.  Graves,  9  Iowa 
303.  Compare  Howard  v.  Traer,  47  Iowa  702. 

Louisiana. —  Trounstein  v.  Rosenham,  22 
La.  Ann.  525;  Harris  v.  Andrews,  20  La. 
Ann.  561 ;  Cochran  v.  Walker,  10  La.  Ann. 
431;  Tufts  V.  Carradine,  3  La.  Ann.  430. 

Maine. —  Brown  v.  Williams,  31  Me.  403 ; 
Abbott  V.  Sturtevant,  30  Me.  40;  Gilbert  v. 
Merrill,  8  Me.  295. 
■  Maryland. —  Cockey  v.  Milne,  16  Md.  200. 

Massachusetts. — Almy  v.  Wolcott,  13  Mass. 
73. 

Michigan. —  Hunt  r.  Strew,  39  Mich.  368. 

Mississippi. —  Redus  v.  \v^offord,  4  Sm.  & 
M.  (Miss.)  579. 

Missouri. —  Hall  v.  Stephens,  65  Mo.  670, 
>27  Am.  Rep.  302 ;  Huxlev  r.  Harrold,  62 
hlo.  516;  Lackey  v.  Seibert,  23  Mo.  85. 

Nebraska. — Wright  i\  Smith,  11  Nebr.  341, 
7  N.  W.  537. 

New  York. —  Burkhardt  v.  McClellan,  1 
Abb.  Dec.  (N.  Y.)  263,  15  Abb.  Pr.  (N.  Y.) 
243  note ;  Wilson  r.  Forsyth,  24  Barb.  (N.  Y.) 
105;  Kuhlman  v.  Orser,  5  Duer  (N.  Y.)  242; 
Thacher  v.  Bancroft,  15  Abb.  Pr.  (N.  Y.) 
243;  Burkhardt  r.  Sanford,  7  How.  Pr. 
(N.  Y.)  329;  American  Exch.  Bank  v.  Mor- 
ris Canal,  etc.,  Co.,  6  Hill  (N.  Y.)  362. 

North  Carolina. —  Morehead  v.  Western 
North  Carolina  R.  Co.,  96  N.  C.  362;  Mc- 
Millan V.  Parsons,  52  N.  C.  163. 

0/iio.— Parker  v.  Miller,  9  Ohio  108;  Cen- 
tral Sav.  Bank  Co.  v.  Langenbach,  1  Ohio  S. 
&  C.  PL  Dec.  182,  1  Ohio  N.  P.  124. 

Oregon. —  Maxwell  v.  Bolles,  28  Oreg.  1, 
41  Pac.  661. 

Texas. —  Baird  v.  Trice,  51  Tex.  555  [over- 
ruling Stone  V.  Darnell,  20  Tex.  11]  ;  Wal- 
ton V.  Cope,  3  Tex.  Civ.  App.  499,  22  S.  W. 
765. 

West  Virginia. —  Poling  v.  Flanagan,  41 
W.  Va.  191,  23  S.  E.  685. 

Wisconsin. —  Robertson  v.  Kinkhead,  26 
Wis.  560. 

United  States. —  Tyrell  v.  Rountree,  7  Pet. 
(U.  S.)  464,  8  L.  ed.  749  [affirming  1  Mc- 
Lean (U.  S.)  95,  24  Fed.  Cas.  No.  14,313], 
construing  Tennessee  statute. 

Canada. —  Kingsmill  v.  Warrener,  13  U.  C. 
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Q.  B.  18;  Potter  v.  Carroll,  9  U.  C.  C.  P. 
442;  Robinson  v.  Bergin,  10  Ont.  Pr.  127. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  525. 

A  second  attachment  on  property  binds  the 
debtor's  interest  from  the  time  when  it  is 
levied  (Norton  v.  Babcock,  2  Mete.  (Mass.) 
510)  ;  and  after  a  first  attachment  was  vol- 
untarily abandoned  an  attempt  by  a  second 
attaching  creditor  to  obtain  priority  over  an 
intervening  purchaser  by  tacking  his  lien  to 
that  of  the  previous  attachment  was  unsuc- 
cessful (Smith  V.  Whitfield,  67  Tex.  124,  2 
S.  W.  822.  But  see  Shirk  v.  Wilson,  13 
Ind.  129,  where  it  was  held  that  the  lien  of 
creditors  filing  claims  under  an  attachment 
suit  dated  from  the  time  when  the  first  writ 
was  given  to  the  sheriff.  Compare  Zeigen- 
hager  v.  Doe,  1  Ind.  296). 

46.  Arkansas. —  Cross  v.  Fombey,  54  Ark. 
179,  15  S.  W.  461;  Bergman  v.  Sells,  39  Ark. 
97. 

Indiana. —  Thomas  v.  Johnson,  137  Ind. 
244,  36  N.  E.  893;  Fee  v.  Moore,  74  Ind. 
319;  Shirk  v.  Wilson,  13  Ind.  129. 

Kentucky. — ^Phelps  v.  Ratcliffe,  3  Bush 
(Ky. )  334  (holding,  where  amended  plead- 
ings describing  property  not  mentioned  in 
the  original  petition  were  filed,  that  a  lien 
dated  from  the  time  when  a  writ  issued  on 
such  pleadings  had  been  placed  in  the  hands 
of  the  officer)  ;  Kentucky  Exch.  Bank  v.  Gil- 
lispie,  19  Ky.  L.  Rep.  1317,  43  S.  W.  401; 
Thompson  v.  Callings,  1  Ky.  L.  Rep.  402. 
Compare  Gray  v.  Robinson,  9  Ky.  Ij.  Rep. 
765. 

Neio  Jersey. —  Tomlinson  v.  Stiles,  28  N.  J. 
L.  201  (decided  under  statute  expressly 
changing  the  former  holdings  in  Vreeland  v. 
Bruen,  21  N.  J.  L.  214;  Lummis  v.  Boon,  3 
N.  J.  L,  305,  which  followed  the  prevailing 
rule). 

Pennsylvania. —  Dreisbach  v.  Mechanics' 
Nat.  Bank,  113  Pa.  St.  554,  6  Atl.  147; 
Philadelphia  Nat.  Bank  v.  Hilgert,  3  Pennyp. 
(Pa.)  437;  Rice  v.  Walinszius,  12  Pa.  Super. 
Ct.  329 ;  Underbill  v.  McManus,  4  Pa.  Dist. 
404;  Harrison  v.  Hilgert,  16  Phila.  (Pa.)  87, 
40  Leg.  Int.  (Pa.)  46;  Bradley  v.  Prender- 
gast,  2  Del.  Co.  (Pa.)  527.-  But  in  foreign 
attachments  the  goods  of  defendant  are  not 
bound  until  the  writ  is  levied.  Posey's  Es- 
tate, 1  Chest.  Co.  Rep.  (Pa.)  351. 

.See  5*  Cent.  Dig.  tit.  "Attachment,"  §  525. 

In  Tennessee  the  property  is  bound  from 
the  filing  of  an  attachment  bill  in  chancery 
or  the  issue  of  the  attachment  writ  at  law, 
provided  the  property  is  described  in  the  bill 
or  writ.  Vance  v.  Cooper,  2  Heisk.  (Tenn. ) 
93  [reversing  2  Coldw.  (Tenn.)  497];  Bur- 
rough  i;.  Brooks,  3  Head  (Tenn.)  392.  But 
see  Sharp  v.  Hunter,  7  Coldw.  (Tenn.)  389, 
where  a  purchaser,  before  the  institution  of 
attachment  proceedings,  whose  deed  was  re- 
corded between  the  date  of  filing  the  bill  and 
the  levy,  was  allowed  to  prevail  over  the 
attaching  creditor. 
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3.  Duration.  An  attachment  lien  on  real  estate  continues  until  judgment  in 
the  suit  has  been  entered  and  docketed'^'  when  it  merges  in  the  judgment  lien,^^ 
and  in  the  absence  of  statute  an  attachment  lien  on  personal  property  will  con- 
tinue for  a  reasonable  time  after  judgment,  to  allow  tlie  issue  and  levy  of  an  exe- 
cution/-^ In  New  England,  however,  the  duration  of  the  lien  after  final  judgment 
is  regulated  by  express  enactments  which  usually  set  the  time  for  its  continuance 
at  thirty  days  in  the  case  of  personal  property  and  at  a  longer  period  in  the  case 
of  real  estate.^'^ 


Directions  not  to  levy  would  prevent  an 
attachment  writ  from  becoming  a  lien  on 
defendant's  property  as  soon  as  it  was  de- 
livered into  the  sheriff's  hands,  and  a  trans- 
fer of  the  property  before  the  officer  was 
directed  to  execute  the  writ  would  have  pri- 
ority over  the  attachment.  Gray  v.  Patton, 
13  Bush  (Ky.)  625;  Blakely  v.  Smith,  16 
Ky.  L.  Rep.  109,  26  S.  W.  584. 

47.  Docketing  is  essential  before  the  at- 
tachment lien  merges  in  the  judgment  lien. 
Weinreich  Hensley,  121  Cal.  647,  54  Pac. 
254;  Emery  v.  Yount,  7  Col  >.  107,  1  Pac.  686; 
Davis  V.  Jenkins,  46  Kan.  19,  26  Pac. 
459.  In  Hill  v.  Baker.  32  Iowa  302,  7  Am. 
Rep.  193,  it  was  held  that  when  the  attach- 
ment lien  merges  in  the  judgment  lien  the 
latter  relates  back  to  the  beginning  of  the 
former.. 

"Where  the  judgment  was  not  docketed  so  as 
to  become  a  lien,  the  lien  of  attachment  con- 
tinues for  the  same  length  of  time  that  the 
statute  fixes  for  the  life  of  a  judgment  lien. 
Bagley  v.  Ward,  37  Cal.  121,  99  Am.  Dec. 
256;  Floyd  v.  Sellers,  7  Colo.  App.  498,  44 
Pac.  373.  But  see  Campbell  r.  Atwood, 
(Tenn.  Ch.  1897)  17  S.  W.  168,  where  it 
was  held  that  failure  to  sell  real  estate 
within  a  year  after  judgment  was  rendered 
did  not  defeat  an  attachment  lien,  although 
a  judgment  lien  by  statute  was  limited  in 
duration  to  one  year.  Compare  Emery  v. 
Yount,  7  Colo.  107,  1  Pac.  686. 

48.  Riley  v.  Nance,  97  Cal.  203,  31  Pac. 
1126,  32  Pac.  315;  Bagley  v.  Ward,  37  Cal. 
121,  99  Am.  Dec.  256;  Speelman  v.  Chaffee,  5 
Colo.  247 ;  Tilton  v.  Cofield,  2  Colo.  392 ; 
Green  v.  Dougherty,  55  Mo.  App.  217. 

49.  Speelman  v.  Chaffee,  5  Colo.  247; 
Avery  v.  Stephens,  48  Mich.  246,  12  N.  W. 
211;  Bushey  v.  Paths,  45  Mich.  181,  7  N.  W. 
802. 

Reasonable  time. —  One  year  was  h£ld  to  be 
a  reasonable  time  after  judgment  within 
which  to  issue  execution  in  Speelman  r.  Chaf- 
fee, 5  Colo.  247 ;  and  'thirty  days  was  re- 
garded as  a  reasonable  period  in  Geiges  i\ 
Greiner,  08  Mich.  153,  36  N.  W.  48. 

50.  By  final  judgment  the  statute  probably 
means  one  from  which  no  appeal  is  taken,  as 
such  judgment  is  final  upon  the  matters  in 
controversy,  whether  litigated  or  upon  default 
(Leigliton  r.  Reed,  28  Me.  87)  ;  and  a  judg- 
ment is  final  in  spite  of  a  subsequent  review, 
for  a  judgment  on  a  review  is  not  intended 
(Bingham  r.  Pepoon,  9  Mass.  239)  ;  but  a 
judgment  in  favor  of  an  attaching  creditor 
which  is  reversed  for  error  not  inconsistent 
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with  his  ultimate  recovery  is  not  a  final  judg- 
ment (Allen  V.  Adams,  17  Conn.  67). 

51.  Gordon  v.  Wilkins,  20  Me.  134;  Norris 
V.  Bridgham,  14  Me.  429 ;  Stackpole  v.  Hilton, 
121  Mass.  449;  Knap  i\  Sprague,  9  Mass.  258, 
6  Am.  Dec.  64;  Murphy  v.  Hill,  68  N.  H.  544, 
44  Atl.  703;  Carpenter  v.  Snell,  37  Vt.  255; 
Dewey  v.  Fay,  34  Vt.  138;  Blodgett  v.  Adams, 
24  Vt.  23;  Goodrich  v.  Church,  20  Vt.  187; 
Allen  I'.  Carty,  19  Vt.  65;  Clark  v.  Washburn, 
9  Vt.  302.  And  in  Nixon  v.  Phelps,  29  Vt. 
198,  it  was  held  that  where  the  lien  was  lost 
by  failure  to  take  out  execution  within  the 
proper  time,  the  attaching  officer  could  not 
maintain  a  suit  in  favor  . of  the  creditor  for  a 
wrongful  taking  of  the  property  from  him. 

In  Connecticut  a  lien  created  by  attachment 
of  personal  property  continues  for  sixty  days 
after  final  judgment  (Sanford  v.  Pond,  37 
Conn.  588;  Beers  v.  Place,  36  Conn.  578),  or, 
if  the  goods  are  encumbered  by  a  prior  attach- 
ment, for  sixty  days  after  such  encumbrance 
is  removed  (Gates  i\  Bushnell,  9  Conn.  530)  ; 
but  it  is  no  excuse  for  failure  to  demand  the 
goods  within  sixty  days  that  they  have  been 
fraudulently  disposed  of  (Gates  i\  Bushnell, 
9  Conn.  530). 

In  Rhode  Island  execution  must  be  issued 
during  the  same  term  that  final  judgment  in 
the  attachment  suit  is  recovered  and  must  be 
levied  on  the  attached  property,  whether  it 
be  real  estate  or  personalty,  before  the  re- 
turn-day of  the  execution.  Steere  i\  Stafford, 
12  R.  1.  131. 

52.  Duration  of  attachment  lien  on  land. — 
In  Connecticut  an  attachment  lien  on  land 
continues  for  four  months  after  final  judg- 
ment (Beers  v.  Place,  36  Conn.  578);  in 
Maine,  Massachusetts,  New  Hampshire,  and 
Rhode  Island  it  continues  for  the  same  period 
as  in  the  case  of  personal  property  (Brown  v. 
Allen,  92  Me.  378,  42  Atl.  793;  Hevwood 
Hildreth,  9  Mass.  393;  Murphy  t;. '  Hill,  68 
N.  H.  544,  44  Atl.  703;  Steere  v.  Staffovd.  12 
R.  I.  131)  ;  and  in  Vermont  it  continues  for 
five  months  (Whipple  r.  Sheldon.  63  Vt.  197, 
21  Atl.  271.  See  also  Sowles  r.  Witters.  55 
Fed.  159,  where  it  was  held  that  the  right  of 
an  attaching  creditor  to  sell  real  estate  after 
the  five  months  specified  by  the  Vermont  stat- 
ute had  elai)sod  was  not  alTected  by  an  at- 
tachment sale  under  a  void  judgment  rendered 
by  defendant's  consent  for  the  purpose  of 
avoiding  his  obligations). 

Computation  of  time. —  In  computing  time 
the  first  of  the  thirty  days  is  the  day  after  the 
last  day  of  the  term  at  which  judgment  is 
entered  (Portland  Bank  r.  IMaine  Bank,  11 
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4.  Extent.  As.  a  general  rule  the  lien  only  covers  the  property  upon  wliicli 
levy  was  made,^^  but  there  is  some  conflict  as  to  whether  it  is  restricted  to  the 
amount  set  forth  in  the  affidavit  and  writ,  or  whether  it  will  also  include  costs, 
recovered  in  the  suits/*  or  a  demand  which  is  added  by  amendment  subsequent 


Mass.  204)  or  after  the  rising  of  tlie  court 
(Paul  'V.  Burton,  32  Vt.  148,  holding  further- 
more that  a  temporary  adjournment  waslnot 
a  rising  of  the  court)  ;  and  the  day  upon 
which  the  execution  issues  is  to  be  excluded 
(Allen  V.  Carty,  19  Vt.  65.  But  see  Spencer 
V.  Champion,  13  Conn.  11,  looking  contra). 
The  time  expires  with  the  end  of  the  thirty 
days,  although  the  last  day  be  Sunday  (Al- 
derman V.  Phelps,  15  Mass.  225),  and  if 
judgment  is  rendered  by  consent  as  of  a  prior 
date  the  time  is  reckoned  from  such  prior 
date  (Davis  v.  Blunt,  6  Mass.  487,  4  Am.  Dec. 
168). 

A  stay  of  the  issue  of  execution  will  con- 
tinue an  attachment  lien  beyond  the  period 
within  which  levy  must  usually  be  made. 
Steere  v.  Stafford,  12  E.  I.  131;  Rowan  i\ 
Union  Arms  Co.,  36  Vt.  124. 

The  lien  is  lost  by  failure  to  levy  on  the 
attached  property  within  the  period  which 
the  statutes  provide  for  the  continuance  of 
the  lien  (Leighton  v.  Reed,  28  Me.  87;  Small 
V.  Hutchins,  19  Me.  255;  Aiken  v.  Medex,  15 
Me.  157)  ,  even  though  the  judgment  is  by 
default  (Nihan  v.  Knight,  56  N.  H.  167; 
Haynes  v.  Thorn,  28  N.  H.  386),  unless  the 
default  was  suffered  by  defendant  without 
the  knowledge  of  plaintiff  (Rowe  v.  Page,  54 
N.  H.  190).  Compare  Hackett  v.  Pickering,  5 
N.  H.  19,  where  it  was  held  that  the  attach- 
ment lien  was  not  ipso  facto  dissolved  by  the 
lapse  of  thirty  days  after  the  end  of  the  term 
when  defendant  was  defaulted. 

Preservation  of  lien. —  It  is  not  necessary 
that  the  officer  complete  the  extent  under  the 
execution  till  after  the  thirty  days  have 
elapsed  (Heywood  v.  Hildreth,  9  Mass.  393), 
and  delivering  the  execution  to  the  officer 
within  the  required  period  is  sufficient  to  con- 
tinue the  lien  (Dewey  v.  Fay,  34  Vt.  138; 
Bliss  V.  Stevens,  4  Vt.  88;  iEnos  v.  Brown,  1 
D.  Chipm.  (Vt.)  280),  although  the  attach- 
ment was  made  by  the  sheriff's  deputy  (Ayer 
V.  Jameson,  9  Vt.  363)  ;  but  where  an  attach- 
ment was  made  by  one  officer,  and  the  execu- 
tion delivered  to  a  different  one,  a  demand 
must  be  made  on  the  attaching  officer  within 
thirty  days  (Blodgett  v.  Adams,  24  Vt.  23), 
and  a  demand  upon  the  receiptor  for  attached 
goods  within  the  thirty  days  was  held  suffi- 
cient to  preserve  the  lien,  although  the  goods 
were  not  delivered  till  after  the  expiration  of 
that  time  (Merrill  v.  Curtis,  18  Me.  272). 
But  see  Morse  v.  Knowlton,  5  Allen  (Mass.) 
41,  where  it  was  held  that  an  attaching  plain- 
tiff in  possession  of  the  proceeds  of  the  at- 
tached property  lost  the  lien  of  his  attach- 
ment by  refusing,  until  after  the  lapse  of 
thirty  days,  to  deliver  them  to  the  officer  who 
held  the  execution  in  the  attachment  suit,  or 
to  receipt  to  him  for  the  property. 

53.  Goddard-Peck  Grocery  Co.  v.  Adler- 
Goldman  Commission  Co.,  67  Ark.  359,  55 
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S.  W.  136;  May  v.  Buckhannon  River  Lumber 
Co.,  70  Md.  448,  17  Atl.  274;  Gillig  v.  George 
C.  Treadweli  Co.,  11  Misc.  (N.  Y.)  237,  32 
N.  Y.  Suppl.  974,  66  N.  Y.  St.  459;  Learned  v. 
Vandenburgh,  8  Hov^^.  Pr.  (N.  Y.)  77;  JJoer- 
som  V.  Garber,  2  Del.  Co.  (Pa.)  267. 

Illustrative  cases, — illthough  in  Arkansas 
all  a  debtor's  property  is  bound  from  the  time 
when  the  attachment  writ  issues,  after  the 
writ  has  been  levied  the  lien  only  extends  to 
the  property  taken  under  the  levy  (Goddard- 
Peck  Grocery  Co.  v.  Adler-Goldman  Commis- 
sion Co.,  67  Ark.  359,  55  S.  W.  136),  in  Ten- 
nessee the  lien  only  extends  to  the  prop- 
erty of  defendant  which  is  specifically  men- 
tioned in  the  writ  of  attachment  (Lacy  v. 
Moore,  6  Coldw.  ( Tenn. )  348 ) ,  and  m  South 
Carolina  a  creditor,  after  exhausting  the 
property  levied  on  in  satisfying  his  claim, 
cannot  even  claim  the  right  to  share  pro  rata 
with  other  creditors  in  the  distribution  of 
tmattached  assets  (Renneker  v.  Davis,  10 
Rich.  Eq.  (S.  C.)  289).  So,  where  an  attach- 
ment was  instituted  by  serving  the  process 
on  a  railway  company  the  lien  did  not  ex- 
tend to  property  beyond  the  county  at  the 
time  of  the  service  (Sutherland  v.  Peoria 
Second  Nat.  Bank,  78  Ky.  250),  but  where  a 
levy  was  made  on  real  estate  and  a  sawmill 
situated  thereon,  the  lien  bound  removable 
fixtures  within  the  mill  (Newhall  v.  Kinney,. 
56  Vt.  591). 

Right  to  after-acquired  property. —  An  at- 
tachment on  shares  of  stock  includes  after- 
declared  dividends  (Jacobus  v.  Monongahela 
Nat.  Bank,  35  Fed.  395,  construing  Pennsyl- 
vania statute )  ;  but  the  attaching  creditor  ac- 
quires no  interest  in  insurance  subsequently 
placed  on  the  property  by  the  debtor  (Don- 
nell  V.  Donnell,  86  Me.'  518,  30  Atl.  67). 

54.  Restrictions  upon  amount  of  lien. —  It 
has  been  held  that  the  lien  of  the  attachment 
upon  real  estate  is  restricted  to  the  amount 
claimed  in  the  writ,  because  sound  policy  re- 
quires that  the  extent  of  the  lien  shall  be 
known  as  soon  as  it  exists,  in  order  to  pre- 
serve the  rights  of  third  parities  and  prevent 
unnecessary  restrictions  upon  the  sale  of 
property.  Hubbell  v.  Kingman,  52  Conn.  17. 
To  same  effect  see  Tilton  v.  Cofield,  2  Colo. 
392. 

Lien  includes  costs. —  On  the  other  hand  it 
has  been  held  that  the  lien  is  commensurate 
with  the  judgment  and  costs  (Searle  v.  Pres- 
ton, 33  Me.  214),  on  the  theory  that  the  in- 
terest of  the  attaching  creditor  at  the  time  of 
the  levy  was  not  merely  a  lien  for  the  amount 
which  would  have  discharged  his  claim,  but 
was  the  right  to  have  the  property  held  and 
appropriated  to  the  satisfaction  of  the  judg- 
ment thereafter  obtained  (Miller  v.  James,  8(> 
Iowa-  242,  53  N.  W.  227,  where  personal  prop- 
erty had  been  levied  on).  See  also  Gilbert 
V.  Merrill,  8  Me.  295,  where  an  equity  of  re- 
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to  the  original  writ.^^  It  seems  clear,  however,  that  the  attachment  lien  will  bind 
the  sui'plns  proceeds  arising  from  any  sale  of  the  attaclied  property .^^ 

5.  Indestructibility  —  a.  Generally.  The  charge  against  attached  property 
acquired  by  an  attacliing  creditor,  or  lien  of  attachment  as  it  is  commonly  called, 
cannot  be  destroyed  or  taken  away  by  an  intermediate  act  of  the  debtor  himself  ^"^^ 


demption  was  attached  and  an  intermediate 
purchaser  attempted  to  redeem  the  land  by- 
tendering  the  amount  claimed  in  the  attach- 
ment, but  the  court  held  that  the  equity  of 
redemption  was  indivisible  and  that  the  sher- 
iff was  entitled  to  have  paid  over  to  him  the 
full  amount  realized  by  the  sale  on  execu- 
tion. 

55.  The  amount  actually  due  on  plaintiff's 
demand  at  the  time  of  the  service  of  the  at- 
tachment fixes  a  limit  beyond  which  the  lien 
of  an  attachment  cannot  extend.  Syracuse 
City  Bank  v.  Coville,  19  How.  Pr.  (N.  Y.) 
385.  So  judgment  by  collusion  between  the 
debtor  and  the  attaching  creditor  for  a  larger 
amount  than  the  original  claim  would  not 
affect  injuriously  the  rights  of  intervening 
purchasers  (Oconto  Co.  v.  Ssson,  (Wis.  1901) 
87  N.  W.  855)  ;  and  adding  to  the  original 
demand  and  taking  judgment  for  a  larger 
sum  than  that  claimed  in  the  affidavit  with 
knowledge  of  an  intervening  sale  has  been 
held  to  destroy  the  lien  entirely  (Tilton  v. 
Cofield,  2  Colo.  392). 

In  the  "absence  of  intervening  rights  an  ad- 
dition to  the  amount  for  which  the  writ  was 
originally  sued  out  has  been  sustained.  Glen- 
dale  Fruit  Co.  V.  Hirst,  (Ariz.  1899)  59  Pac. 
103.  See  also  Suksdorff  v.  Bingham,  13  Oreg. 
369,  12  Pac.  818,  where  it  was  held  that  the 
lien  would  extend  to  an  increased  amount  over 
the  original  claim  where  the  increase  was 
necessitated  by  a  merely  clerical  error. 

56.  Lien  binds  surplus  proceeds  arising  from 
sale  on  the  foreclosure  of  a  mortgage  (Har- 
vey V.  Foster,  64  Cal.  296,  30  Pac.  849;  West- 
ern Union  Tel.  Co.  v.  Caldwell,  141  Mass.  489, 
6  N.  E.  737;  Wiggin  v.  Hey  wood,  118  Mass. 
514;  Carty  v.  Fenstemaker,  14  Ohio  St.  457; 
De  Wolf  V.  Murphy.  11  R.  I.  630;  Dahoney  v. 
Allison,  1  Tex.  itnrep.  Cas.  112.  Compare 
Rice  V.  O'Keefe,  6  Heisk.  (Tenn.)  638)  ;  from 
a  sale  by  agreement  between  the  owner  and 
the  attaching  creditor  (Kendallville  First 
Nat.  Bank  v.  Stanley,  4  Ind.  App.  213,  30 
N.  E.  799)  ;  from  a  sale  under  partition  pro- 
ceedings (Western  Nat.  Bank  v.  National 
Union  Bank,  91  Md.  613,  46  Atl.  960)  ;  or 
under  an  order  of  the  surrogate  (Tallman  v. 

«  Hollister,  9  How.  Pr.  (N.  Y.)  508).  Gom- 
pare  a  remark  by  Holmes,  J.,  in  Western 
Union  Tel.  Co.  v.  Caldwell,  141  Mass.  489, 
492,  0  N.  E.  737,  that  "  it  is  true  that,  a& 
the  lien  is  gone  at  law  by  the  sale  of  the  res, 
the  substituted  claim  upon  the  proceeds  has 
the  characteristic  intirmities  of  merely  equi- 
table rights." 

An  attaching  creditor  has  also  been  allowed 
to  purchase  a  prior  chattel  moi  l  gage,  to  fore- 
close it,  and  to  apply  any  sur})lus  to  the  satis- 
faction of  the  judgment  in  the  attachment 
suit.  Webster  City  Grocery  Co.  r.  liosov,  108 
Iowa  087,  78  N.  W.  75.    See  also  Thurman 


V.  Blankenship,  etc.,  Co.,  79  Tex.  171,  15  S.  W. 
387,  where  it  is  held  that  when  the  attached 
property  is  sold  by  the  sheriff  the  proceeds 
take  the  place  of  the  property,  and  the  prop- 
erty passes  free  from  the  lien  which  subse- 
quently affects  the  proceeds  only. 

57.  Alabama. —  Striplin  v.  Cooper.  80  Ala. 
256;  Grigg  v.  Banks,  59  Ala.  311;  Randolph 
V.  Carlton,  8  Ala.  606. 

Colorado. —  Gates  Iron  Works  t*.  Cohen,  7 
Colo.  App.  341,  43  Pac.  667. 

Connecticut. —  Davenport  v.  Lacon,  17 
Conn.  278. 

Kentucky. —  Steel  V.  Scale,  4  Ky.  L.  Rep. 
42. 

Louisiana. — Bach  v.  Goodrich,  9  Rob.  ( La. ) 
391. 

Maine. —  Brown  v.  Williams^  31  Me.  403. 
Nebraska. —  Campbell  v.  Nesbitt,  7  Nebr. 
300. 

South  Carolina. — Goore  v.  McDaniel,  1  Mc- 
Cord  (S.  C.)  480. 

Ineffectual  attempts  by  debtor  to  defeat 
lien. — It  has  been  held  that  a  debtor  cannot  de- 
feat a  valid  lien  against  himself  by  claiming 
a  homestead  accruing  subsequently  to  an  at- 
tachment by  reason  of  his  marriage,  or  because 
of  his  residence  on  the  attached  land  ( Bullene 
V.  Hiatt,  12  Kan.  98,  20  Kan.  557;  Avery  v. 
Stephens,  48  Mich.  246,  12  N.  W.  211;  Kelly 
V.  Dill,  23  Minn.  435;  Bradley  v.  Wacker,  13 
Ohio  Cir.  Ct.  530;  Baird  v.  Trice,  51  Tex. 
555  [overruling  Stone  v.  Darnell,  20  Tex. 
11];  Broches  v.  Carroll,  2  Tex.  Unrep.  Cas. 
143)  ;  by  mortgaging  attached  land  (Riley 
V.  Nance,  97  Cal.  203,  31  Pac.  1126,  32  Pac. 
315;  Harvey  v.  Grjmes,  8  Mart.  (La.)  395) 
or  personal  property  which  has  been  released 
on  a  receipt  (Barnard  v.  Towne,  70  N.  H. 
154,  46  Atl.  687)  ;  or  by  selling  the  property 
(Clark  V.  Empire  Lumber  Co.,  87  Ga.  742, 
13  S.  E.  826  [joint  deed  by  husband  and  wife 
after  attachment  suit  against  husband]  ; 
Nutter  V.  Connet,  3  B.  Mon.  (Ky.)  190:  Ab- 
bott V.  Sturtevant,  30  Me.  40 ;  ]\l'iller  r.  Jami- 
son, 24  N.  J.  Eq.  41  [purchaser  with  notice 
of  the  attachment] ;  Bowlby  v.  De  Wit.  47 
W.  Va.  323,  34  S.  E.  919),  even  though  the 
sale  be  for  valuable  consideration  (Ozmore  v. 
Hood,  53  Ga.  114;  Shenandoah  Valley  R.  Co. 
V.  Griffith,  76  Va.  013)  or  to  a  eotonant  of 
the  attached  real  estate  (Saimdors  r.  ]\U'Lean, 
05  Miss.  397,  4  So.  299).  See  also  Hunt  r. 
Mansfield,  31  Conn.  488.  where  it  was  iicld 
that  the  purchaser  of  a  judgment  in  an  at- 
tachment suit  ccniUl  enforce  tlie  lien  of  raiaeh- 
ment  against  a  pureliasor  of  tlio  aUaclied 
property,  although  the  lalun-  paid  a  valuable 
consideration  and  bought  without  actual 
knowledge  of  the  attachment. 

A  purchaser  after  levy  is  not  a  purchaser 
without  notice,  even  thonuh  ilio  land  levied 
on  stood  in  the  name  of  defendant's  wife. 
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Leath white  v.  Bennet,  (N.  J.  1887)  11  Atl. 
29. 

Agreements  regarding  exchange  of  attached 
property. — Where  attaching  plaintiff  and  his 
debtor  agreed  that  attached  property  should 
be  exchanged,  and  that  the  property  received 
in  exchange  be  held  subject  to  the  attachment, 
the  agreement  was  sufficient  to  maintain  the 
attachment  lien,  and  the  creditor  was  allowed 
to  recover  in  an  action  of  trover  against  a 
bailee  of  the  substituted  property  who  had 
wrongfully  disposed  of  it.  Paine  v.  Tilden, 
20  Vt,  554,  Under  an  agreement,  whereby  an 
attachment  defendant  agrees  that  a  third  per- 
son shall  have  the  property  attached  on  pay- 
ment of  the  claims  of  the  attaching  creditor, 
the  payment  of  such  claim  is  a  condition 
precedent  to  the  passage  of  any  title  to  such 
person  as  against  a  subsequently  attaching 
creditor  of  the  defendant.  Tomlinson  v.  Col- 
lins, 20  Conn.  364. 

Effect  of  general  assignment. —  In  the  ab- 
sence of  statutory  provision  a  general  as- 
signment by  defendant  which  includes  the 
attached  property  will  not  defeat  the  lien  of 
a  previous  attachment  (Plume,  etc.,  M^^.  Co. 
T.  Caldwell,  136  111.  163,  26  N.  E.  599,  29  Am. 
St.  Rep.  305;  Dietz  r.  Sutcliffe,  80  Ky.  650; 
Kentucky  Exch.  Bank  v.  Gillispie,  19  Ky. 
L.  Rep.  1317,  43  S.  W.  401;  Allen  r.  Wells, 
22  Pick.  (Mass.)  450,  33  Am.  Dec.  757; 
Dreisbach  r.  Mechanics'  Nat.  Bank,  113  Pa. 
SL  554,  6  Atl.  147;  Franklin  F.  Ins.  Co.  v. 
West,  8  Watts  &  S.  (Pa.)  350;  Conwav  r. 
Butcher,  8  Phila.  (Pa.)  272;  State  v.  What- 
com County  Super.  Ct.,  14  Wash.  324,  44 
Pac.  542;  Bierer  v.  Blurock,  9  Wash.  63,  36 
Pac.  975,;  Smith  v.  Parkersburg  Co-Operative 
Assoc.,  48  W.  Va.  232,  37  S.  E.  645 ;  Flash  v. 
Wilkerson,  20  Fed.  257.  22  Fed.  689  [both 
assignment  and  attachment  being  in  Tennes- 
see]. Compare  Neuf elder  v.  North  British, 
etc.,  Ins.  Co.,  10  Wash.  393,  39  Pac.  110,  45 
Am.  St.  Rep.  793),  but  in  some  jurisdictions 
statutes  provide  that  a  g-eneral  assignment 
by  an  attachment  defendant  will  defeat  the 
attachment  lien  (Plassan  v.  Titus,  20  La. 
Ann.  345;  Tufts  v.  Casey,  15  La.  Ann.  258; 
Marr  l\  Lartigue,  2  Mart.  (La.)  88;  Mc- 
Kinney  v.  Baker,  9  Oreg.  74;  Tichenor  v. 
Coggins,  8  Oreg.  270),  provided  the  assign- 
ment complied  with  all  statutory  require- 
ments (O'Connell  v.  Hansen,  29  Oreg.  173,  44 
Pac.  387 ) ,  or  that  there  are  no  preferences 
therein  (Noyes  v.  Johnson,  13  R.  I.  183)  and 
that  it  is  made  by  a  resident  debtor  (Pierce 
V.  Crompton,  13  R.  I.  312).  Compare  Al- 
drieh  v.  Arnold,  13  R.  I.  655.  See  also  Josephi 
V.  Furnish,  27  Oreg.  260,  41  Pac.  424,  where 
it  was  held  that  a  purchaser  of  attached  prop- 
erty who  was  seeking  to  replevy  it  from  the 
sheriff  could  not  set  up  a  subsequent  assign- 
ment to  defeat  the  justification'  of  the  sheriff 
under  the  writ. 

58.  Lyon  i\  Sandford,  5  Conn.  544;  Robin- 
son V.  Morrison,  2  App.  Cas.  (D.  C.)  129. 

The  appointment  of  a  receiver  to  take 
charge  of  corporate  assets  does  not  destroy  an 
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attachment  lien  previously  acquired  on  prop- 
erty of  the  corporation  (Kittredge  v.  Osgood, 
161  Mass.  384,  37  N.  E.  369;  Hubbard  v. 
Hamilton  Bank,  7  Mete.  (Mass.)  340;  Ar- 
nold V.  Weimer,  40  Nebr.  216,  58  N.  W.  709; 
Fenton  V.  Lumberman's  Bank,  Clarke  (N.  Y. ) 
286;  Ford  v.  Lamson,  17  Ohio  Cir.  Ct.  539,.  9 
Ohio  Cir.  Dec.  374),  even  though  the  attached 
property  comes  into  the  possession  of  the  re- 
ceiver (Matter  of  Atlas  Iron  Constr.  Co.,  19 
N.  Y.  App.  Div.  415,  46  N.  Y.  Suppl.  467; 
Hughes  V.  Dale,  16  Ohio  Cir.  Ct.  645).  Com- 
pare New  York  Rubber  Co.  v.  Candy  Belting 
Co.,  11  Ohio  Cir.  Ct.  618,  5  Ohio  Cir.  Dec.  286. 
And  see  Ward  v.  Connecticut  Pipe  Mfg.  Co., 
71  Conn.  345,  41  Atl.  1057,  71  Am.  St.  Rep. 
207,  42  L.  R.  A.  706,  where  it  was  held  that 
the  Connecticut  statute  providing  that  the 
appointment  of  a  receiver  for  a  corporation 
dissolves  attachments  made  within  sixty  days 
did  not  apply  to  proceedings  in  other  states. 

The  reference  of  a  case  to  arbitration  will 
not  discharge  the  lien  of  an  attachment  (Sea- 
vey  V.  Beckler,  132  Mass.  203;  Hill  v.  Hun- 
newell,  1  Pick.  (Mass.)  192)  ;  but  a  general 
submission  of  all  demands  between  plaintiff 
and  defendant  will  release  the  attachment 
(Clark  V.  Foxcroft,  7  Me.  348;  Mooney  v. 
Kavanagh,  4  Me.  277;  Hill  i\  Hunnewell,  1 
Pick.  (Mass.)  192).  Compare  Mosier  v.  Mc- 
Can,  3  U.  C.  Q.  B.  0.  S.  77. 

A  valid  lien  acquired  by  attachment  is  not 
affected  by  proceedings  in  foreign  jurisdic- 
tions (Upton  V.  Hubbard,  28  Conn.  274,  73 
Am.  Dec.  670)  ;  by  the  claim  of  attach- 
ment defendant's  widow  that  the  property  by 
statute  is  exempt  for  her  (Blake  v.  Durrell, 
103  Ky.  600,  20  Ky.  L.  Rep.  270,  45  S.  W. 
883;  Brown  v.  Williams,  31  Me.  403);  by 
a  new  county  line  which  places  part  of  the 
attached  property  beyond  the  county  (Tyrell 
V.  Rountree,  7  Pet.  (U.  S.)  464,  8  L.  ed.  749 
[affirjnivg  1  McLean  (U.  S.)  95,  24  Fed.  Cas. 
No.  14,313],  construing  Tennessee  statute)  ; 
by  partition  proceedings  against  the  at- 
tached property  (Adkins  V.  Beane,  42  111.  App. 
366;  Argyle  v.  Dwinel,  29  Me.  29;  Crosby 
V.  "x\llyn,  5  Me.  453;  JProctor  v.  Newhall, 
17  Mass.  81);  by  qualification  of  trustees, 
subsequently  to  the  attachment  as  required 
by  the  code,  although  the '  property  was  as- 
signed prior  to  the  attachment  (White  v. 
Pittsburgh  Nat.  Bank  of  Commerce,  80  Md. 
1,  30  Atl.  567 )  ;  by  further  unauthorized  serv- 
ices of  the  same  writ  by  the  officer  making 
the  attachment  (Twining  v.  Foot,  5  Cush. 
(Mass.)  512;  Almy  v.  Wolcott,  13  Mass.  73)  ; 
by  failure  of  the  sheriff  to  make  a  proper  re- 
turn of  the  writ  (Ritter  v.  Scannell,  11  Cal. 
238,  70  Am.  Dec.  775 ;  Cousins  v.  Alworth,  44 
Minn.  505,  47  N.  W.  169,  10  L.  R.  A.  504)  ; 
by  the  entry  and  subsequent  removal  of  a 
void  judgment  (Hodson  v.  Tibbetts,  16  Iowa 
97;  Edison  Electric  Light  Co.  v.  American 
Electric  Mfg.  Co.,  26  Wkly.  Notes  Cas.  (Pa.) 
1L9),  although  a  sale  under  a  void  judgment 
has  been  held  to  extinguish  the  lien  (Palmer 
V.  McMaster,  10  Mont.  390,  25  Pac.  1056); 
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of  bankruptcy  and  in  some  states  of  proceedings. in  insolvenc}^,^^  or  by  legislative 
interference.^^ 

b.  Effect  of  Defendant's  Death.^^  In  some  jurisdictions  statutes  regarding 
the  disposition  of  decedents'  estates  provide  that  attachments  levied  before  the 
death  of  defendant  sliall  not  affect  the  disposition  of  the  estate,^^  but  in  tlie 
absence  of  statute  there  seems  to  be  no  reason  why  the  attachment  lien  sliould 
not  continue  after  the  death  of  defendant  when  the  principal  action  survives  ; 
iind  a  fortiori  this  result  should  follow  when  judgment  is  obtained  during  the 
lifetime  of  attachment  defendant.^^ 


or  by  irregularities  in  the  proceedings  prior 
to  the  issue  of  the  attachment  (Budd  v. 
Long,  13  Fla.  288.  See  also  Kirkman  v. 
Patton,  19  Ala.  32,  where  it  was  held  that 
an  attachment  lien  could  not  be  defeated 
merely  by  showing  irregularities  in  the  proc- 
ess, when  defendant  had  not  availed  himself 
of  such  irregularities  by  properly  pleading  in 
abatement ) . 

59.  Effect  of  bankruptcy  or  insolvency  of 
debtor  on  attachment  lien  see  Bankruptcy; 
Insolvency. 

60.  McFadden  r.  Blocker,  2  Indian  Terr. 
260,  48  S.  W.  1043  ;  Hannahs  v.  Felt,  15  Iowa 
141;  Hall  v.  Stephens,  65  Mo.  670,  27  Am. 
Rep.  302.  See  also  Bath  v.  Miller,  51  Me. 
341,  where  it  was  held  that  a  statute  au- 
thorizing a  city  to  take  possession  of  prop- 
erty of  a"  railroad  company  on  its  failure  to 
pay  coupons  on  scrip  issued  by  the  city  did 
not  entitled  the  city  to  vacate  an  attach- 
ment by  thus  taking  possession. 

A  vested  interest. —  The  lien  of  an  attach- 
ing plaintiff  is  a  vested  right  or  interest  of 
which  he  cannot  be  divested  without  his  vol- 
untary act  or  without  having  his  day  in 
court.  McBride  v.  Harn,  48  Iowa  151.  See 
also  State  i\  Rose,  4  N.  D.  319,  58  N.  W.  514, 
20  L.  R.  A.  593,  where  it  was  held  that  an 
attachment  lien  was  private  property  within 
the  protection  of  constitutional  provisions. 
Compare  Kilborn  i'.  Lyman,  6  Mete.  (Mass.) 
299. 

Restoration  of  lien. — An  attachment  dis- 
solved by  the  insolvency  of  the  debtor  was 
held  not  to  be  reinstated  by  a  subsequent  act 
of  legislature,  since  such  act  could  not  con- 
stitutionally have  a  retrospective  effect.  Rid- 
lon  i\  Cressey,  65  Me.  128. 

61.  See,  generally,  Abatement  and  Re- 
vival, 1  Cyc.  53. 

The  death  of  the  attaching  creditor  has  been 
held  to  destroy  the  lien  of  the  attachment. 
Matter  of  Vargas,  19  Wend.  (N.  Y.)  154. 

62.  The  death  of  defendant  and  insolvency 
of  his  estate  will  destroy  an  attachment  lien 
provided  the  decree  of  insolvency  is  properly 
entered.  Lamar  v.  Gunter,  39  Ala.  324 ;  Hap- 
good  V.  Fisher,  30  Me.  502. 

In  Massachusetts,  although  formerly  the 
death  of  defendant  must  be  attended  by  the 
insolvency  of  his  estate  to  dissolve  an  at- 
taclimont  (Bullard  v.  Dame,  7  Pick.  (Mass.) 
239),  llic  statutes  now  provide  that  defend- 
ant's dvixih  of  itself  has  that  effect,  provided 
administration  of  the  estate  be  granted  within 
a  year  thereafter  (Kingsbury  r.  Baker,  17 
Pick.  (Mass.)  429),  although  it  does  not  pre- 


vent the  creditor  from  -  taking  a  judgment 
against  the  estate  of  the  debtor  in  the  hands 
of  the  administrator  (Gass  v.  Smith,  6  Gray 
(Mass.)  112).  The  attachment  lien  is  dis- 
solved although  the  debtor  has  conveyed  the 
property  to  another  after  the  levy  (Bullard 
V.  Dame,  7  Pick.  (Mass.)  239),  has  mortgaged 
it  subsequently  to  the  attachment  (Parsons  v. 
Merrill,  5  Mete.  (Mass.)  356),  or  although 
insolvency  proceedings  were  instituted  dur- 
ing the  lifetime  of  the  debtor  and  the  com- 
missioner of  insolvency  was  authorized  to 
continue  any  attachment  lien  against  his 
property  (Day  v.  Lamb,  6  Gray  (Mass.)  523). 

63.  Illinois. —  Sharpe  v.  Morgan,  144  111. 
382,  33  N.  E.  22  [affirming  44  111.  App.  346]  . 

Kentucky. —  Blake  r.  Durrell,  103  Ky.  600, 
20  Ky.  L.  Rep.  270,  45  S.  W.  883. 

Massachusetts. —  Grosvenor  v.  Gold,  9 
Mass.  209,  modified  by  later  statute. 

Missouri. —  Shea  v.  Shea,  154  Mo.  599,  55 
S.  W.  869,  77  Am.  St.  Rep.  779. 

Neiv  Hampshire. —  Bowman  v.  Stark,  6 
N.  H.  459. 

Oklahoma. —  Mosley  v.  Southern  Mfg.  Co., 
4  Okia.  496,  46  Pac.  508. 

Oregon. —  White  v.  Ladd,  34  Oreg.  422,  56 
Pac.  515,  where  the  creditor  also  put  in  his 
claim  against  the  executrix. 

Tennessee. —  Lookout  Bank  v.  Susong,  90 
Tenn.  590,  18  S.  W.  389:  Boyd  v.  Roberts, 
10  Heisk.  (Tenn.)  474.  Compare  McKnight 
V.  Hughes,  4  Lea  (Tenn.)  522,  where  it  was 
held  that  the  heirs  of  the-  decedent  could 
compel  the  attaching  creditor  to  exhaust  the 
personal  assets  of  the  estate  before  resorting 
to  attached  real  estate. 

But  see  Barron  v.  Southern  Brooklvn  Saw 
Mill  Co.,  18  Abb.  N.  Cas.  (N.  Y.)  352.  where 
defendant  died  before  the  service  of  sum- 
mons on  him  by  publication  had  been  com- 
pleted, and  it  was  held  that  the  lien  of  the 
attachment  was  gone. 

64.  When  the  principal  action  abates  by  tlio 
death  of  defendant  an  attachment  made  in 
the  suit  will  not  prevent  such  abatement, 
and  the  attachment  will  fail  along  with  the 
-})rincipal  cause  of  action.  Maxwell  v.  Lea, 
6  Heisk.    (Tenn.)  247. 

65.  Cunningham  r.  Burk,  45  Ark.  267 ; 
Waitt  r.  Thompson,  43  N.  H.  161,  80  Am. 
Dec.  136;  Fitch  i:  Ross,  4  Serg.  &  R.  (Pa.) 
557.  Compare  Revnoids  r.  Nesbitt,  196  Pa. 
St.  636,  46  Atl.  841,  79  Am.  St.  Rep.  736, 
where  it  was  held  that  the  death  of  defend- 
ant before  final  judgment  dissolved  the  at- 
tachment. 

The  attaching  creditor  must  proceed  by  ic- 
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e.  Who  May  Release.  The  attaching  plaintiff  or  his  attorney  has  the  right 
to  release  an  attachment  lien  on  property  without  an  order  of  court,^^  and  in 
the  case  of  an  attachment  on  real  estate,  they  alone  have  the  power  to  make  a 
release ;  but  where  chattels  are  seized  by  the  attaching  officer  it  seems  that  he 
has  the  power,™  although  not  the  right,''^  to  release  the  attachment. 

d.  What  Constitutes  Waiver.  Under  some  circumstances  an  attaching  cred- 
itor will  be  deemed  to  have  w^aived  the  lien  of  his  attachment.  Thus  he  may 
waive  by  delay,  by  conduct  w^iich  indicates  an  abandonment  of  his  rights,**^  by 


viving  the  judgment  against  the  representa- 
tive of  the  deceased  attachment  defendant. 
Cunningham  v.  Burk,  '45  ArK.  267.  Compare 
Lowenberg  v.  Tironi,  62  Miss,  19,  where 
plaintiff  obtained  judgment  on  a  plea  in 
abatement  after  deiendant  s  death  and  before 
the  appointment  of  an  administrator,  and 
it  was  held  that  he  should  revive  the  suit  by 
scire  facias  against  the  administrator  in 
order  to  obtain  a  general  personal  judgment. 

66.  An  attorney  at  law  has  authority  to  re- 
lease an  attachment  of  real  or  personal  es- 
tate at  any  time  before  judgment  in  a  suit 
which  he  is  employed  to  prosecute.  Benson 
V.  Carr,  73  Me.  76.  See,  generally.  Attorney 
AND  Client. 

67.  Meyers  v.  Birotte,  41  La.  Ann.  745, 
6  So.  607;  Fosgate  v.  Mahon,  16  Johns. 
(N;  Y.)  162.  Compare  Magill  v.  Manson,  20 
Graft.  (Va. )  527,  where  a  plaintiff  who  had 
attached  defendant's  effects  both  at  law  and 
in  equity  was  allowed  to  dismiss  his  at- 
tachment at  law  and  proceed  in  equity. 

Being  only  a  lien  an  attachment  may  be  re- 
leased, discharged,  lost,  or  abandoned  by  the 
party  originally  instituting  the  suit.  Bach- 
elder  r.  Perley,  53  Me.  414;  Owen  v.  Neveau, 
128  Mass.  427. 

If  plaintiff  has  not  proceeded  vexatiously  he 
can  abandon  an  attachment  after  having  ob- 
tained a  warrant  of  attachment  and  order 
for  publication  of  the  summons.  Mojarietta 
v.  Saenz,  58  How.  Pr.  (N.  Y.)  505. 

Defendant's  right  to  an  order  vacating  an 
attachment  is  not  defeated  by  the  withdrawal 
of  tiie  attachment  by  plaintiff.  Corn  Exch. 
Bank  r.  Bossio,  8  N.  Y.  App.  Div.  306,  40 
N.  Y.  Suppl.  994,  75  N.  Y.  St.  388.  . 

Where  the  rights  of  third  persons  depend 
on  the  continuance  of  an  attachment  suit 
under  statutes  providing  for  pro  rata  dis- 
tribution among  attaching  creditors,  an  at- 
tachment cannot  be  released  to  the  detriment 
of  subsequently  applying  creditors.  McLain 
V.  Draper,  109  Ind.  556,  8  N.  E.  910;  People 
i\  Judges  Calhoun  Cir.  Ct.,  1  Dougl.  (Mich.) 
417;  Dufiin  v.  Wolf,  21  N.  J.  L.  475;  Cum- 
mins V.  Blair,  18  N.  J.  L.  151;  Rice  v.  Bald- 
win, 20  Fed.  Cas.  No.  11,750a,  27  Int.  Rev. 
Rec.  130,  11  Reporter  627  (construing  In- 
diana statute).  Compare  Wells  v.  Columbia 
Nat.  Bank,  6  Wash.  621,  34  Pac.  160,  where 
a  creditor  was  allowed  to  release  his  attach- 
ment, although'  claims  had  been  filed  in  the 
suit  by  laborers  under  a  provision  of  the 
statutes. 

68.  Smith  v.  Robinson,  64  Cal.  387,  1  Pac. 
353. 

Mode  of  release. —  Destruction  of  papers  by 
[XII,  A,  5,  e] 


plaintiff  is  not  a  competent  method  of  ending 
attachment  proceedings  after  the  writ  has 
been  levied,  but  the  papers  should  be  sent 
to  court  and  there  disposed  of  (Dean  v.  Mas- 
sey,  7  Ala.  601 )  ;  and  the  discontinuance  of 
an  attachment  suit  must  be  filed  with  the 
clerk  of  court  in  order  to  be  valid  (Smith 
V.  Warden,  35  N.  J.  L.  346). 

After  trustees  had  been  appointed  under 
the  New  York  statute  relative  to  attach- 
ments, the  court  gi'anted  a  supersedeas  on 
showing  a  settlement  between  the  attaching 
creditor  and  his  debtor,  but  the  trustees' 
rights  were  protected.  Matter  of  Bunch,  9 
Wend.  (N.  Y.)  473. 

69.  Barton  v.  Continental  Oil  Co.,  5  Colo. 
App.  341,  38  Pac.  432;  Braley  v.  French,  28 
Vt.  546. 

The  reason  why  an  officer  has  not  the 
power  to  release  the  attachment  on  real  es- 
tate is  because  his  agency  is  terminated 
whenever  the  duties  are  performed  for  which 
the  process  was  put  into  his  hands.  Braley 
V.  French,  28  Vt.  546. 

70.  Barton  v.  Continental  Oil  Co.,  5  Colo. 
App.  341,  38  Pac.  432;  Braley  v.  French,  28 
Vt.  546  (where  the  court  states  that  the  at- 
taching officer  has  a  special  property  in  the 
chattels  and  therefore  tne  power  to  release 
such  special  property). 

Release  by  reason  of  officer's  failure  to  re- 
tain custody  of  the  attached  property  see 
infra,  XIII,  B,  1,  a. 

71.  Gordon  v.  Wilkins,  20  Me.  134. 
Right  of  officer  to  release. —  Even  though 

the  writ  did  not  specially  direct  the  attach- 
ment of  the  chattels  which  were  taken  into 
custody,  the  officer  cannot  rightfully  re- 
lease such  attachment  after  it  has  been  com- 
pleted (Turner  v.  Austin,  16  Mass.  181); 
but  by  previous  authority,  or'  by  subsequent 
ratification,  the  ofticer  making  tne  levy  may 
be  constituted  the  agent  of  plaintiff  to  dis- 
charge the  attachment  (Smith  v.  Robinson, 
64  Cal.  387,  1  Pac.  353;  Owen  v.  Neveau, 
128  Mass.  427).  The  latter  may,  however, 
countermand  an  authority  to  the  officer  to 
release  an  attachment.  Hatch  v.  Jerrard,  69 
Me.  355. 

72.  Barth  v.  Loeffelholtz,  108  Wis.  562,  84 
N.  W.  846. 

Burden  of  proof, —  The  law  does  not  pre- 
sume or  favor  abandonments,  and  it  is  in- 
cumbent upon  the  party  who  asserts  an  aban- 
donment of  the  attachment  to  establish  the 
fact.  Wright  v.  Westheimer,  2  Ida.  962,  28 
Pac.  430,  35  Am.  St.  Rep.  269. 

Dismissal  of  the  original  action  in  which  an 
attachment  was  levied  operates  to  release  the 
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claiming  benefits,'^^  or  bj  prosecuting  other  judicial  proceedings'^*  which  are 
inconsistent  with  the  continuation  of  the  attachment. 


attachment  lien  (Wills  Point  Bank  v.  Bates, 
76  Tex.  329,  13  S.  W.  309;  Brandon  Iron  Co. 
V.  Gleason,  24  Vt.  228 )  ;  even  though  the 
suit  is  revived  during  the  same  term 
(Union  Mfg.  Co.  v.  Pitkin,  14  Conn.  174)  ; 
and  so  does  a  settlement  of  the  suit  (Felker 
V.  Emerson,  17  Vt.  101). 

The  creditor  may  lose  his  lien  by  failing 
to  take  any  action  for  a  year  after  the  writ 
has  been  sued  out  (Upper  Canada  Bank  V. 
Spafford,  3  U.  C.  Q.  B.  0.  S.  78 )  ;  by  failing 
to  prosecute  his  suit  to  judgment  and  execu- 
tion with  all  due  diligence  (Van  Loan  V. 
Kline,  10  Johns.  (N.  Y.)  129);  by  delaying 
several  years  without  any  sufficient  cause  for 
such  delay  (Petree  v.  Bell,  2  Bush  (Ky.)  58); 
or  by  failing  to  enter  the  writ  of  attachment 
at  the  return-term  thereof  (Munroe  v.  St. 
Germain,  69  N.  H.  200,  42  Atl.  900).  Com- 
pare Nims  v.  Spurr,  138  Mass.  209,  where  it 
was  held  that  the  lien  was  not  lost  by  the 
failure  to  return  a  special  precept  for  at- 
tachment until  after  the  return-day  thereof. 

No  presumption  of  abandonment  arises 
from  the  circumstance  that  the  attaching 
creditor  takes  out  a  general  execution  on  his 
judgment  in  the  attachment  suit  (Liebman  v. 
Ashbacker,  36  Ohio  St.  94)  ;  by  a  delay  of 
two  years  in  securing  judgment  in  the  suit 
(Westervelt  v.  Hagge,  61  Nebr.  647,  85  N.  W. 
852)  ;  by  a  delay  of  nine  months  in  levying 
an  execution  on  the  attached  real  estate 
(Lant  V.  Manley,  75  Fed.  627,  43  U.  S.  App. 
623,  21  C.  C.  A.  457);  by  delaying  eleven 
months  before  issuing  an  alias  order  of  sale 
after  the  first  order  is  returned  without  a  sale 
(Davis  17.  John  V.  Farwell  Co.,  (Tex.  Civ. 
App.  1899)  49  S.  W.  656)  ;  by  the  delay  in- 
cident to  reviving  an  attachment  suit  against 
a  personal  representative  after  the  death  of 
attachment  defendant  (Puckett  v.  Richard- 
son, 6  Lea  (Tenn.)  49)  ;  or  by  a  stay  of  exe- 
cution on  attached  real  estate,  although  the 
contrary  is  true  where  personal  property  has 
been  seized  (Ensworth  v.  King,  50  Mo.  477). 
Compare  Greene  v.  Tims,  16  Ala.  541,  where 
it  was  held  that  the  facts  did  not  justify  the 
assumption  as  a  conclusion  of  law  that  the 
lien  of  the  attachment  was  lost. 

But  a  failure  to  give  indemnity  to  the 
slieriff  when  he  rightfully  demands  it  oper- 
ates as  an  abandonment  of  the  attachment 
,  (Cudahy  v.  Rhinehart,  1:33  N.  Y.  248,  30 
N.  E.  1004,  44  N.  Y.  St.  898  [affirming,  on 
this  point,  60  Hun  (N.  Y. )  414,  15  N.  Y. 
Suppl.  514,  39  N.  Y.  St.  860,  21  N.  Y.  Civ. 
Proc.  52]),  and  allowing  the  sheriff  to  re- 
turn "■  no  property  found  "  on  an  execution 
issued  in  the  attachment  suit  has  the  same 
effect  (Butler  i\  White,  25  Minn.  432.  Com- 
pare Merchants'  Nat.  Bank  v.  Greenhood,  16 
Mont.  395,  41  Pac.  250,  851,  where  the  sheriff 
returned  "  no  property  found  "  on  an  execu- 
tion issued  in  the  attachment  suit,  but  quali- 
fied his  return  by  stating  that  the  attached 
property  was  in  the  hands  of  an  assignee 
who  claimed  to  have  a  good  title,  and  it 


was  held  that  this  return  did  not  constitute 
an  abandonment  of  the  attachment  lien). 

Waiver  of  lien  by  taking  judgment  in  im- 
proper form  see  infra,  XVI,  D,  3. 

The  release  of  part  of  attached  land  will  not 
postpone  the  attaching  creditor  to  a  mort- 
gage made  on  the  balance  subsequently  to  the 
levy  of  the  attachment,  when  he  is  ignorant 
of  the  mortgage.  Johnson  v.  Bell,  58  N.  H. 
395. 

Effect  of  abandonment. — Where  attachment 
has  been  voluntarily  abandoned,  all  effects 
of  the  lien  are  gone  as  completely  as  though 
the  attachment  had  never  been  levied.  French 
i;.  Stanley,  21  Me.  512;  Smith  v.  Whitfield, 
67  Tex.  124,  2  S.  W.  822. 

73.  It  constitutes  an  inconsistent  claim  to 
benefits  for  an  attaching  creditor  to  prove  the 
claim  sued  on  in  the  attachment  suit  in 
bankruptcy  proceedings  (Stark  v.  Curd,  88 
Ky.  164,  10  Ky.  L.  Rep.  740,  10  S.  W.  419; 
Bowley  v.  Bowley,  41  Me.  542)  or  against  an 
assignee  for  the  benefit  of  creditors  (F.  A. 
Drew  Glass  Co.  v.  Baldwin,  27  Mo.  App.  44), 
but  the  right  of  other  attaching  creditors 
could  not  be  affected  by  the  action  of  one  in 
filing  his  claim  against  an  assignee  (Neu- 
felder  v.  German  American  Ins.  Co.,  6  Wash. 
336,  33  Pac.  870,  36  Am.  St.  Rep.  166,  22 
L.  R.  A.  287 ) ,  accepting  the  position  of 
assignee  under  a  deed  of  trust  (Ryhiner  v. 
Ruegger,  19  111.  App.  156),  or  giving  assent 
to  a  deed  of  trust  for  the  benefit  of  all  cred- 
itors (Marr  v.  Washburn,  etc.,  Mfg.  Co.,  167 
Mass.  35,  44  IST.  E.  1062;  Gathercole  v.  Bedel, 
65  N.  H.  211,  18  Atl.  319;  Rahity  v.  String- 
fellow,  72  N.  C.  328).  Compare  Gathercole 
V.  Bedel,  65  N.  H.  211,  18  Atl.  319,  Avhere  it 
was  provided  by  statute  that  assent  by  an 
attaching  creditor  to  a  subsequent  assign- 
ment dissolved  the  attachment. 

Bidding  at  a  sale  under  the  mortgage  in  one 
state  does  not  estop  a  creditor  from  insisting 
upon  his  attachment  on  the  property  in  an- 
other state.  Chapman  v.  Pittsburg,'  etc.,  R. 
Co.,  26  W.  Va.  299. 

74.  What  constitutes  inconsistent  proceed- 
ings.—  Arresting  the  debtor  is  inconsistent 
with  the  continuation  of  the  attachment,  and 
therefore  shows  that  it  has  been  abandoned. 
Cox  V.  Watkins,  3  Cranch  C.  C.  (U.  S.)  629, 
6  Fed.  Cas.  No.  3,307,  construing  Maryland 
statute.  For  an  attaching  creditor  to'  con- 
sent to  a  judgment  in  his  own  favor  l>ofore 
the  return-day  of  the  process  has  tlio  s;inie 
effect  (Gilbert  v.  Gilbert,  33  Mo.  A]>n.  250)  ; 
but  levying  a  second  writ  of  attachment 
against  the  same  pro])(M  ty  as  a  ])ieeaiUionary 
measure  does  not  show  an  abandonment  of 
the  first  levy  (Wright  r.  Westheimor,  2  Ida. 
962,  28  Pac.  430,  35  Am.  St.  Rep.  269).  Sec 
also  Beall  r.  Barclay,  10  B.  Mon.  (Ky.)  361, 
wlieie  it  was  liold  that  a  creditor  who  had 
obtained  a  litMi  cm  real  estate  by  an  attach- 
ment in  ehanc'ery  did  not  waive  the  same  by 
levying  an  execution  thereupon  under  a  judg- 
ment which  he  had  subsequently  obtained  iu 
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B.  Priorities— 1.  In  General  —  a.  Rule  Stated.  The  rights  of  a  creditor  to 
property  attached  must  be  determined  by  the  state  of  the  title  at  the  time  the 
attachment  was  made,'^^  and  in  the  absence  of  fraud  and  statutory  regulations  he 
only  obtains  the  rights  which  the  debtor  had  in  the  property  at  that  time^^  for 


an  action  at  law.  Compare  Watts  v.  Steven- 
son, 169  Mass.  61,  47  N.  E.  447,  where  plain- 
tiff was  allowed  to  maintain  an  action  on  a 
bond  given  to  avoid  proposed  attachment  al- 
though attachment  defendant  had  subse- 
quently been  arrested,  and  an  action  was 
also  begun  on  a  recognizance  given  to  secure 
his  release  from  arrest. 

75.  Richardson  "O.  Bailey,  69  N.  H.  384, 
41  Atl.  263,  76  Am.  St.  Rep.  176. 

After-acquired  interest  by  a  debtor  in  land 
will  not  inure  to  the  benefit  of  an  attaching 
creditor  (Crocker  v.  Pierce,  31  Me.  177)  ;  but 
when  an  equity  of  redemption  is  attached, 
and  the  mortgage  is  subsequently  paid  off, 
the  creditor  can  levy  his  execution  in  the 
attachment  suit  on  the  legal  title  as  if  no 
mortgage  had  existed  (Whitcomb  v.  Simpson, 
39  Me.  21.  Compare  Doton  v.  Russell,  17 
Conn.  146,  where  an  equity  of  redemption 
was  attached,  after  the  attachment  the  mort- 
gage debt  was  paid  and  the  legal  title  con- 
veyed to  a  third  person,  and  it  was  held  that 
the  attaching  creditor  only  obtained  a  lien  on 
the  equity  of  redemption  since  the  legal  fee 
did  not  vest  in  the  mortgagor  subsequently 
to  the  attachment). 

No  estoppel  arises  against  a  creditor  to  as- 
sert his  ownership  to  property,  by  reason  of 
his  levying  an  attachment  thereupon  (Lewis 
V.  Morse,  20  Conn.  211),  when  he  was  un- 
aware that  the  levy  was  made  on  goods  in 
which  he  had  an  interest  (Steele  v.  Putney, 
15  Me.  327). 

76.  Arkansas. — Tennant  v.  Watson,  58  Ark. 
252,  24  S.  W.  495;  Merrick  v.  Hutt,  15  Ark. 
331. 

Colorado. —  IMcMillen  v.  Gerstle,  19  Colo. 
98,  34  Pac.  681;  Perkins  v.  Adams,  (Colo. 
App.  1901)  63  Pac.  792;  Banks  v.  Rice,  8 
Colo.  App.  217,  45  Pac.  515;  Gates  Iron 
Works  V.  Cohen,  7  Colo.  App.  341,  43  Pac. 
667. 

Georgia. — Mabry  v.  Metropolitan  Trust  Co., 
94  Ga.  619,  21  S.  E.  589. 

Illinois. —  Kinnah  v.  Kinnah,  184  111.  284, 
56  N.  E.  376;  Samuel  v.  Agnew,  80  111.  553. 

Indiana. —  Shirk  v.  Thomas,  121  Ind.  147, 
22  N.  E.  976,  16  Am.  St.  Rep.  381. 

loioa. —  Rogers  i\  Highland,  69  Iowa  504, 
29  N.  W.  429,  58  Am.  Rep.  230;  Bacon  v. 
Thompson,  60  Iowa  284,  14  N.  W.  312;  Manny 
■V.  Adams,  32  Iowa  165 ;  Harshberger  v.  Harsh- 
berger,  26  Iowa  503;  Stephenson  v.  Walden, 
24  Iowa  84. 

Kansas. —  Northwestern  Forwarding  Co.  v. 
Mahaffey,  36  Kan.  152,  12  Pac.  705. 

Kentucky. —  H.  A.  Thierman  Co.  v.  Laup- 
heimer,  21  Ky.  L.  Rep.  1631,  55  S.  W.  925. 

Louisiana. —  Kern  r.  Day,  45  La.  Ann.  71, 
12  So.  6;  Ft.  Pitt  Nat.  Bank  v.  Williams,  43 
La.  Ann.  418,  9  So.  117;  Frazier  v.  Wlllcox, 
4  Rob.  (La.)  517;  Deloach  v.  Jones,  18  La. 
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447 ;  Hepp  V.  Glover,  15  La.  461,  35  Am.  Dec. 
206. 

Maine. —  Crocker  v.  Pierce,  31  Me.  177; 
Argyle  v.  Dwinel,  29  Me.  29. 

Maryland. —  Horwitz  v.  Ellinger,  31  Md. 
492,  where  a  statute  giving  a  creditor  more 
speedy  remedy  on  certain  grounds  of  attach- 
ment was  held  not  to  give  him  any  right  to 
acquire  more  interest  in  the  property  attached 
than  he  could  have  acquired  in  the  absence  of 
the  statute. 

Missouri. —  Hannah  v.  Davis,  112  Mo.  599;, 
20  S.  W.  686. 

Nebraska. — Westervelt  v.  Hagge,  61  Nebr. 
647,  85  N.  W.  852 ;  Barnes  v.  Cox,  58  Nebr. 
675,  79  N.  W.  550;  Chicago,  etc.,  R.  Co.  v. 
Omaha  First  Nat.  Bank,  58  Nebr.  548,  78 
N.  W.  1064. 

New  Jersey. —  Jamison  v.  Miller,  27  N.  J. 
Eq.  586. 

Nev:i  York. —  De  Comeau  v.  Guild  Farm  Oil 
Co.,  3  Daly  (N.  Y.)  218. 

Ohio. —  Smyth  v.  Anderson,  31  Ohio  St. 
144;  Straus  v.  Wessel,  30  Ohio  St.  211. 

Oregon. —  Oregon  R.,  etc.,  Co.  v.  Gates,  10 
Oreg.  514. 

Pennsylvania. —  Patten  v.  Wilson,  34  Pa. 
St.  299;  Palmer's  Estate,  2  Del.  Co.  (Pa.) 
180. 

South  Carolina. —  Metts  v.  Piedmont,  etc.,, 
L.  Ins.  Co.,  17  S.  C.  120. 

South  Dakota. —  Kohn  v.  Lapham,  13  S.  D. 
78,  82  N.  W.  408. 

Tennessee. —  Wood  v.  Thomas,  2  Head 
(Tenn.)  160;  Arledge  V.  White,  1  Head 
(Tenn.)  241 ;  Thacker  v.  Chambers,  5  Humphr. 
(Tenn.)  313,  42  Am.  Dec.  431. 

Vermont. —  Brigham  v.  Avery,  48  Vt.  602. 

West  Virginia. —  Parkersburg  First  Nat. 
Bank  v.  Harkness,  42  W.  Va.  156,  24  S.  E. 
548,  32  L.  R.  A.  408;  Neill  v.  Rogers  Bros. 
Produce  Co.,  41  W.  Va.  37,  23  S.  E.  702. 

United  States. —  U.  S.  v.  Canal  Bank,  3 
Story  (U.  S.)  79,  25  Fed.  Cas.  No.  14,715, 
7  Law  Rep.  88  (construing  Maine  statute)  ; 
Merrill  v.  Rinker,  Baldw.  (U.  S.)  528,  17 
Fed.  Cas.  No.  9,471  (construing  Pennsylvania 
statute  and  holding  that  doctrine  of  reputed 
ownership  did  not  change  general  rule ) . 

Equitable  interests. —  An  attachment  of 
property  in  an  action  against  the  legal  owner 
does  not  affect  the  rights  of  the  equitable 
owners  of  the  property  (De  Cells  Porter,  59 
Cal.  464;  Westervelt  V.  Hagge,  61  Nebr.  ,647, 
85  N.  W.  852,  in  which  latter  case  the  legal 
owner  was  a  fraudulent  transferee),  or  the 
right  of  a  defrauded  cestui  que,  trust  to  reach 
property  purchased  with  misapplied  trust 
funds  (McLaughlin  v.  Carter,  13  Tex.  Civ. 
App.  694,  37  S.  W.  66  ).  See  also  Furman 
V.  McMillian,  2  Lea  (Tenn.)  121,  where  it 
was  held  that  a  joint  purchaser  of  land  who 
had  paid  more  than  his  share  of  the  purchase- 
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the  creditor  is  not  in  the  position  of  a  honajide  purchaser ."^^  An  attaching  cred- 
itor does,  however,  succeed  to  all  the  incidental  rights  to  which  the  debtor  was 
entitled.^^ 

b.  Applications  of  Rule  —  (i)  Liens.  The  rule  which  has  just  been  stated 
that  an  attaching  creditor  acquires  onlj  the  rights  which  the  debtor  himself  had 
ill  the  attached  property  applies  with  equal  force  wd:iere  the  debtor  holds  title 
to  the  property  subject  to  a  valid  outstanding  charge  or  lien  ;  "'^  and  it  is  held  to 
be  immaterial  whether  this  lien  arises  by  agreement  between  the  parties  or 


price  was  entitled  to  be  fully  reimbursed  out 
of  the  proceeds  of  the  sale  of  the  land  before 
an  attaching  creditor  of  his  coowner  became 
entitled  to  any  part  of  the  proceeds. 

An  outstanding  power  of  sale  will  not  be 
defeated  by  an  attachment  of  the  property 
subject  to  the  power  in  an  action  against 
the  holder  of  the  legal  title.  Braman  v. 
Stiles,  2  Pick.  (Mass.)  460,  13  Am.  Dec.  445; 
Smyth  i\  Anderson,  31  Ohio  St.  144. 

The  right  of  third  persons  to  partition  pro- 
ceedings cannot  be  defeated  by  an  attachment 
against  the  owner  of  an  undivided  interest  in 
land  (Argyle  v.  Dwinel,  29  Me.  29),  even 
though  it  is  necessary  to  cell  the  land  and 
divide  the  proceeds  (State  v.  Huxley,  4  Harr. 
(Del.)  343). 

An  attaching  creditor  must  exercise  a  right 
to  redeem  property  within  th^  time  limited 
for  the  debtor  to  redeem  (Merrick  v.  Hutt, 
15  Ark.  331),  and  he  must  remove  fixtures  be- 
fore the  time  when  the  debtor's  right  to  re- 
move them  has  expired  (Morey  v.  Hoyt,  62 
Conn.  542,  26  Atl.  127,  19  L.  R.  A.  611). 

An  estoppel  which  is  good  against  the 
debtor  also  binds  the  attaching  creditor. 
Hoffman  v.  Wilhelm,  68  Iowa  510,  27  N.  W. 
483;  Jamison  i\  Miller,  27  :N.  J.  Eq.  586; 
Dupree  v.  Woodruff,  (Tex.  1892)  19  S.  W. 
469. 

A  rescission  of  a  contract  to  convey  real  es- 
tate which  binds  the  vendee  is  also  binding 
on  his  attaching  creditor.  Fleming  v.  Mar- 
tin, 2  Head  (Tenn.)  43.  Compare  Neil  v. 
Tenney,  42  Me.  322. 

Although  a  sovereign  is  usually  entitled  to 
priority  over  ordinary  creditors  he  is  not  pre- 
ferred to  adverse  claimants  against  the  at- 
tached property  because  the  sovereign  must 
claim  through  tne  debtor,  who  has  no  special 
privilege  entitling  him  to  priority.  XJ.  S.  17. 
Canal  Bank,  3  Story  (U.  S.)  79,  25  Fed.  Cas. 
No.  14,715,  7  Law  Rep.  88. 
^  77.  Schweizer  v.  Tracy^  76  111.  345;  De- 
peyster  v.  Gould,  3  N.  J.  Eq.  474,  29  Am.  Dec. 
723;  Dixon  v.  Barnett,  3  Wash.  645,  29  Pac. 
209. 

The  reason  for  this  rule  is  that  if  the  levy 
should  fail  of  its  purpose  plaintiff  would  lose 
nothing  and,  having  parted  with  no  value, 
would  be  in  no,  worse  position  than  he  was 
before.  Perkins  v.  A-dams,  (Colo.  App.  1901) 
03  Pac.  792;  Gates  Iron  Works  v.  Cohen,  7 
Colo.  App.  341,  43  Pac.  067. 

78.  The  creditor  is  entitled  to  notice  re- 
garding partition  proceedings  against  the  at- 
taelu'd  property  (Munroe  r.  Luke,  19  Pick. 
(Mass.)  30),  or  to  redeem  the  propert}^  from 
a  previous  mortgage  when  the  debtor'  had  a 


right  to  do  so  (Lyon  v..  Sandford,  5  Conn. 
544 )  ;  and  where  an  equity  of  redemption  was 
attached  a  subsequent  agreement  to  extend  the 
time  of  Performance  of  conditions  in  the  bond 
for  conveyance  inured  to  the  benefit  of  the 
attaching  creditor  of  the  obligee  (Whitmore 
V.  Woodward,  28  Me  392 ) . 

A  personal  privilege  of  a  minor  on  coming 
of  age  to  disaffirm  a  previous  deed  cannot  be 
exercised  by  an.  attaching  creditor.  Kendall 
V.  Lawrence,  22  Pick.  (Mass.)  540.  Compare 
Slocomb  V.  Arkansas  Real  Estate  Bank,  2  Rob. 
(La.)  92,  where  it  was  held  that  a  creditor 
who  attached  chattels  subsequently  to  their 
sale  could  not  avail  himself  of  the  debtor's 
privilege  to  rescind  because  the  purchase- 
money  was  not  paid. 

Proof  of  attachment. —  In  a  collateral  pro- 
ceeding a  party  cannot  prove  the  existence  of 
his  attachment  lien  by  means  of  a  copy  of 
the  attachment  on  file  in  tne  office  of  the 
register  of  deeds,  but  must  offer  the  original 
attachment  in  evidence.  Stanhilber  v.  Graves, 
97  Wis.  515,  73  N.  W.  48. 

79.  Banks  v.  Rice,  8  Colo.  App.  217,  45 
Pac.  515;  Adoue  v.  Jemison,  65  lex.  680. 

80.  Metcalfe  v.  Fosdick,  23  Ohio  St.  114. 
Pledging  property  confers  a  valid  lien  which 

prevails  over  the  claims  of  a  subsequently 
attaching  creditor  of  the  pledgor  (Tuttle  v. 
Robinson,  78  111.  332;  Skillman  v.  Bethanv,  2 
Mart.  N.  S.  (La!)  104;  Canfield  v.  McLaugh- 
lin, 9  Mart.  (La.)  303;  Coe  v.  Bicknell,  44 
Me.  163;  Danforth  v.  Denny,  25  N.  H.  155; 
Fain  v.  Jones,  3  Head  (Tenn.)  307),  and  the 
rights  of  bona  fide  pledgees  of  propert}^  are 
not  impaired  by  an  attachment  of  the  prop- 
erty by  a  creditor  of  the  pledgor  (Petitt  r. 
Memphis  First  Nat.  Bank,  4  Bush  (Ky.)  334; 
Parke rsburg  First  Nat.  Bank  r.  Harkness,  42 
W.  Va.  156,  24  S.  E.  548,  32  L.  R.  A.  408 ) . 

Bailment. — As  no  lien  is  created  by  a  sim- 
ple bailment  attaching  creditors  of  the  bailor 
may  seize  tlie  properly,  althougli  lliero  was 
an  agreement  that  the  bailee  sluuild  sell  it 
(Rollins  v.  Watson,  8  La.  Ann.  435)  ;  but  a 
further  agreement  that  tlie  proceeds  of  the 
sale  should  be  a]>j)liod  in  satisfaction  of  tlie 
bailee's  claim  against  the  bailor  would  pre- 
vent a  seizure  by  the  bailor's  creditors  (Hund- 
ley v.  Pfister,  C'al.  2S3.  2  Am.  Kep.  44!M  , 
and  when  a  bailee  of  goods  has  et>nvertetl  them 
to  his  own  use,  an  attaching  eretlitor  of  the 
bailor  cannot  seize  the  goods  with  whieli  the 
bailee  intended  to  replace,  but  has  not  yet 
re]>laeed,  the  original  bailed  articles  (Wood 
r.  Fales,  24  Pa.  St.  246.  64  Am.  Dee.  655). 

Creditors  of  the  bailee  cannot  attach  the 
bailed  property,  although  the  bailee  has  sold 
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by  operation  of.  law,^^  or  whether  it  arises  by  reason  of  a  prior  garnishment 
proceeding.^^ 

(ii)  Mortgages.  The  charge  of  a  prior  mortgage  will  hold  against  a  sub- 
sequent attachment/^  even  though  the  attacliment  be  for  the  purchase-price  of 


it  to  the' bailor  immediately  before  the  bail- 
ment (Redwitz  v.  Waggaman,  33  La.  Ann. 
26 ) ,  or  although  there  was  a  stipulation  that 
the  property  should  become  the  property  of 
the  bailee  at  the  end  of  the  term  of  the  bail- 
ment (Paris  V.  Vail,  18  Vt.  277).  Compare 
Churchill  v.  Bailey,  13  Me.  64;  and  see  also 
Reed  v.  Mcllroy,  44  Ark.  346,  where  it  was 
held  that  property  in  the  possession  of  an 
agent  who  acted  for  an  undisclosed  principal 
could  not  be  attached  by  his  creditors,  unless 
the  conduct  of  the  parties  had  misled  cred- 
itors in  giving  the  agent  credit. 

A  contract  for  a  future  lien,  although  per- 
fected after  an  attachment  without  notice, 
was  held  not  to  be  Drior  to  that  attachment. 
Bailey  v.  Warner,  28  Vt.  87. 

Validity  of  lien. —  While  the  lienor  must 
ordinarily  retain  possession  of  the  property 
on  which  he  has  a  lien  (Reed  v.  Ash,  3  Nev. 
116),  it  has  been  held  that  his  possession  is 
■not  necessary  in  the  absence  of  fraud  (Calde- 
way  V.  Bickel,  14  Ky.  L.  Rep.  925)  ;  but  a 
valid  lien  may  be  waived  by  an  inconsistent 
agreement  of  the  lienor  (Fortune  v.  Smith, 
28  Fed.  353 ) ,  or  by  the  lienor's  parting  with 
possession  of  the  property  on  which  he  has 
a  lien  by  reason  of  a  pledge  (Whitaker  v. 
Sumner,  20  Pick.  (Mass.)  399).  Even  against 
an  invalid  lien,  however,  the  party  attaching 
must  show  that  he  was  a  creditor,  that  his 
attachment  was  levied,  and  that  it  was  suffi- 
cient in  all  respects.  Houston  v.  McCluney, 
8  W.  Va.  135.  See  also  Harris  v.  Dennie,  3 
Pet.  (U.  S.)  292,  7  L.  ed.  683,  where  it  was 
held  that  a  lien  on  property  for  duties  in 
favor  of  the  United  States  could  be  enforced 
for  duties  due  on  goods  previously  imported, 
even  though  an  attachment  had  been  levied 
and  the  officer  making  the  levy  had  offered  to 
give  security  for  payment  of  the  duties  on 
the  attached  merchandise. 

An  agreement  for  a  secret  trust  to  secure 
purchase-money  advanced  by  a  third  person 
will  not  prevail  against  an  attaching  creditor 
of  the  purchaser,  because  to  give  validity  to 
SRch  an  agreement  would  allow  an  evasion  of 
the  laws  respecting  pledges  and  mortgages. 
Huntington  v.  Clemenee,  103  Mass.  482. 

81.  loioa. —  Keith  v.  Losier,  88  Iowa  649, 
55  K  W.  952,  lis  pendens. 

Kentucky. — Finck,  etc.,  Lumber  Co.  v.  Meh- 
ler,  102  Ky.  Ill,  19  Ky.  L.  Rep.  1146,  43  S.  W. 
403,  766,  statutory  lien  for  building  materials. 

Louisiana. —  Harmon  v.  Juge  Fils,  6  La. 
Ann.  768  (lien  for  rent)  ;  Tiernan  v,  Mur- 
rah,  1  Rob.   (La.)  443  (lien  for  wages). 

Maryland. —  Thompson  r.  Baltimore,  etc., 
Steam  Co.,  33  Md.  312,  lien  for  rent. 

Massachusetts. —  De  Wolf  v.  Dearborn,  4 
Pick.  (Mass.)  466,  carrier's  lien. 

Michigan. —  Wight  V.  Maxwell,  4  Mich.  44, 
where  it  was  further  held  that  a  statutory 
lien  for  materials  furnished  in  building  a 
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ship  was  not  displaced  by  proceedings  against 
the  vessel  in  another  state  to  which  it  had 
been  removed. 

Nebraska. —  Reynolds  v.  McMillan,  43  ' 
Nebr.  183,  61  N.  W.  699,  lien  for  taxes. 

Neto  York. —  Taacks  v.  Schmidt,  18  Abb. 
Pr.  (N.  Y.)  307,  lien  for  custom  duties. 

Tennessee. —  Ruston  v.  Perry  Lumber  Co., 
104  Tenn.  538,  58  S.  W.  268,  lien  for  wages. 

Texas. —  Sullivan    v.    Cleveland,    62  Tex. 
677,  lien  for  rent. 

Virginia. —  Williamson  v.  Gayle,  7  Gratt. 
(Va.)  152. 

United  States. —  Cotton  v.  Dacey,  61  Fed. 
481,  lis  pendens. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  550. 

A  subsequently  accruing  lien,  although  aris- 
ing by  virtue  of  a  statute,  Avill  be  postponed 
to  the  claims  of  an  attaching  creditor  of  the 
lienee.  Young  v.  Stoutz,  74  Ala.  574;  Bell 
V.  Gaylord,  6  N.  M.  227,  27  Pac.  494.  Com- 
pare Garrison  v.  Webb,  107  Ala.  499,  18  So. 
297,  where  the  lien  did  not  arise  because  the 
parties  did  not  come  within  the  terms  of 
the  statute. 

82.  Rockwood  v.  Varnum,  17  Pick.  (Mass.) 
289;  Piatt  i;.  Brown,  16  Pick.  (Mass.)  553; 
Burlingame  v.  Bell,  16  Mass.  318;  Middle- 
bury  Bank  v.  Edgerton,  30  Vt.  182. 

83.  McDonald  v.  Bowman,  40  Nebr.  269, 
58  N.  W.  704  [reversing  35  Nebr.  93,  52 
N.  W.  828].  Compare  Prude  v.  Morris,  38 
La.  Ann.  767. 

A  mortgage  to  a  trustee  to  secure  the  pay- 
ment of  a  hona  fide  indebtedness  will  prevail 
over  the  claims  of  a  subsequently  attaching 
creditor.  International  Trust  Co.  v.  Davis, 
etc.,  Mfg.  Co.,  70  N.  H.  118,  46  Atl.  1054; 
Clay  V.  East  Tennessee,  etc.,  R.  Co.,  6  Heisk. 
(Tenn.)  421;  Compton  v.  Seley,  (Tex.  Civ. 
App.  1894)  27  S.  W.  1077.  Compare  Bowker 
Fertilizing  Co.  v.  Spaulding,  93  Me.  96,  44 
Atl.  371. 

A  mortgage  executed'  subsequently  to  an 
attachment  will  prevail  over  a  second  attach- 
ment which  is  subsequently  1-evied.  Clark  v. 
Austin,  2  Pick.  (Mass.)  528.  Compare 
Frankle  v.  Douglas,  1  Lea  (Tenn.)  476. 

Where  an  attachment  is  levied  on  property 
subject  to  a  mortgage  a  failure  to  make  a  de- 
posit to  secure  the  first  mortgage  as  required 
by  statute  will  not  postpone  the  attachment 
to  a  subsequent  mortgage.  Geiershofer  v. 
Nupuf,  106  Iowa  374,  76  N.  W.  745;  Hay- 
dock  V.  Patton,  92  Iowa  247,  60  N.  W.  533. 

Where  a  mortgagee  of  personal  property 
purchased  a  claim  secured  by  an  attachmenr. 
lien  on  the  same  property  it  was  held  that  he 
acquired  an  equitable  lien  as  against  attach- 
ments subsequently  levied,  although  the  statu- 
tory lien  of  the  prior  attachment  was  techni- 
cally' extinguished  by  the  enforcement  of  hi« 
mortgage.  Armstrong  v.  McAlpin,  18  Ohio 
St.  184. 
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the  goods  so  mortgaged  and  attached  ;  but  the  mortgage  must  be  a  valid  instru- 
ment or  the  attachment  will  prevail.^^ 

(ill)  Property  Obtained  BY  Fravd.  Where  property  has  been  purchased 
on  fraudulent  representations,  a  creditor  of  the  purchaser  attaching  it  acquires 
only  the  rights  which  the  purchaser  himself  has,  and  the  defrauded  vendor  can 
enforce  his  right  to  have  the  sale  set  aside  against  the  attaching  creditor  as  well 
fis  he  could  have  enforced  it  against  the  fraudulent  vendee. 

e.  Common-Law  Exception.  The  only  exception,  independent  of  statute,  to 
this  limitation  upon  the  right  acquired  by  an  attaching  creditor  exists  in  the  case 
where  the  adverse  claimant  participates  in  a  fraudulent  purpose  of  the  debtor 


Waiver  of  mortgage  by  attaching  mortgaged 
property. —  By  attaching  property  subject  to 
his  mortgage  for  a  claim  other  than  that  se- 
cured by  the  mortgage  a  creditor  waives  his 
rights  under  the  mortgage  (Haynes  v.  San- 
bo^rn,  45  N.  H.  429 ;  Dix  v.  Smith,  9  Okla. 
124,  60  Pac.  303,  50  L.  R.  A.  714.  Compare 
Ellinwood  v.  Holt,  60  N.  H.  57),  so  that  he 
is  no  longer  obliged  to  account  to  the  mort- 
gagor for  its  value  (Libby  v.  Cushman,  29 
Me.  420)  ;  but  the  mortgagee  is  not  estopped 
from  claiming  under  his  mortgage  if  he  had 
no  notice  that  the  property  attached  was  in- 
cluded within  the  mortgage  (Howe  v.  Wads- 
worth,  59  N.  H.  397),  and  it  has  been  held 
that  an  attaching  creditor  may  lawfully  pur- 
chase an  outstanding  mortgage  to  protect  his 
"attachment  lien  (Lacy  v.  Gentry,  (Tex.  Civ. 
App.  1900)  56  S.  W.  949). 

84.  Finke  v.  Pike,  50  Mo.  App.  564;  Corn- 
ing r.  Rinehart  Medicine  Co.,  46  Mo.  App.  16. 

85.  Connecticut. —  Bramhall  v.  Flood,  41 
Conn.  68. 

Kentucky. —  Pearce  V.  Hall,  12  Bush  (Ky. ) 
209. 

Maine.—  Stedman  v.  Perkins,  42  Me.  130. 

Massachusetts.  —  Jones  v.  Richardson,  10 
Mete.  (Mass.)  481. 

NehrasJca.  —  Price  V.  McComas,  21  Nebr. 
195,  31  N.  W.  511. 

■  Validity  of  mortgage. —  A  mortgage  is 
valid,  although  given  to  secure  the  liability 
of  the  mortgagee  as  an  indorser  on  a  note  of 
the  mortgagor  (Rogers  v.  Abbott,  128  Mass. 
102) .  or  although  the  property  was  held  by  a 
LTnited  States  marshal  for  a  supposed  breach 
of  navigation  law  at  the  time  when  the  mort- 
gage was  executed  (Mitchell  v.  Cunningham, 
29  Me.  376);  but  an  acceptance  of  a  mort- 
gage by  a  mortgagee  because  it  is  bene'ficial 
to  him  cannot  be  presumed  to  defeat  an  at- 
tachment levied  before  an  actual  ratification 
iKnh  r.  Garvin,  125  Mo.  547,  28  S.  W.  847). 
f-ieo-  also  Union  Nat.  Bank  v.  Barker,  145  Mo. 
356,  46  S.  W.  1096,  where  the  attaching  cred- 
itor was  unsucessful  in  his  attempt  to  prove 
a  prior  mortgage  invalid. 

In  New  Hampshire  a  statute  authorizing  an 
attaching  creditor  of  mortgaged  real  estate 
to  demand  an  account  on  oath  of  the  mort- 
gagee has  the  effect  of  postponing  the  mort- 
gage wlien  the  mortgagee  does  not  render  a 
true  account;  but  the  postponement  only- 
opera  tos  in  favor  of  those  creditors  who  de- 
manded the  account.  Kimball  v.  Morrison, 
40  N.  H.  117. 


86.  Arkansas. — Taylor  v.  Mississippi  Mills, 
47  Ark.  247,  1  S.  W.  283. 

Illinois. —  Schweizer  v.  Tracy,  76  111.  345 
[distinguishing  Burnell  i>.  Robertson,  10  111. 
282]. 

Kentucky. —  Lane  v.  Robinson,  18  B.  Mon. 
(Ky.)  623;  Carstairs  v.  Kelley  Co.,  17  Ky. 
L.  Rep.  309.  29  S.  W.  622. 

Louisiana. —  Galbraith  v.  Davis,  4  La.  Ann. 
95;  Gasquet  v.  Johnston,  2  La.  514;  Parmele 
V.  McLaughlin,  9  La.  436.  Compare  Stockton 
V.  Craddick,  4  La.  Ann.  282,  where  the  prop- 
erty obtained  by  fraud  was  real  estate,  and 
the  attaching  creditor  who  prevailed  over  the 
defrauded  vendor  had  no  notice  of  the  nature 
of  the  vendee's  title. 

Nebraska. —  See  Westervelt  v.  Hagge,  61 
Nebr.  647,  85  N.  W.  852,  where  it  was  held 
that  creditors  of  a  grantee  who  attached  real 
property  conveyed  to  him  in  fraud  of  the 
grantor's  creditors  obtained  no  right  in  the 
same  against  subsequent  mortgagees  of  the 
grantor  to  whom  the  property  had  been  recon- 
veyed. 

Neio  Hampshire. —  Connor  v.  Follansbee,  59 
N.  H.  124. 

Contra,  Gibbs  v.  Chase,  10  Mass.  125;  Dick- 
son V.  Gulp,  9  Baxt.  (Tenn.)  57. 

A  fortiori  this  is  true  where  a  suit  was 
pending  to  have  the  sale  set  aside  at  the  time 
the  attachment  was  levied.  Jefferson  County 
Sav.  Bank  v.  McDermott,  99  Ala.  79,  10  So. 
154;  Kinnah  v.  Kinnah,  184  111.  284,  56  N.  E. 
376. 

87.  Fraud  or  collusion  by  which  the  rights 
of  the  attaching  creditor  are  impaired  post- 
pones the  fraudulent  partv.  Link  v.  Gibson, 
93  111.  App.  433;  Frazier'r.  Willcox,  4  Rob. 
(La.)  517;  Westervelt  r.  Has^ge,  61  Nebr. 
647,  85  N.  W.  852;  Kimbro  r.  Clark,  17  Nebr. 
403,  22  N.  W.  788;  Parkersburg  First  Nat. 
Bank  r.  Harkness,  42  W.  Va.  156,  24  S.  E. 
548,  32  L.  R.  A.  408. 

Where  the  alleged  fraud  is  not  made  out  by 
sufTiciont  ovidciioo  an  alleged  fraudulent  mort- 
gagoo  ]>r(>vail  over  the  claims  of  an  at- 

tacltini;-  crtMlitor  of  the  mortsiaoor.  ]\Iize  v. 
Turner,  15  Ky.  L.  Rep.  67,  22's.'  W.  83:  Dun- 
ham r.  Stevens.  160  Mo.  95.  (iO  S.  \V.  lOlU. 
W]i»M(>  all  llio  requisites  for  creating  a  valid 
moiig;im>  liave  been  conijilicd  with  it  devolves 
upon  the  attaching  creditor  to  show  that  the 
debt  secured  by  the  mortgage  was  not  actual 
and  honest  (Hasie  r.  Coniior,  53  Kan.  713,  37 
Pac.  128),  and  an  attaching  creditor's  belief 
that  a  mortgage  is  being  withheld  from  rec- 
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but  the  creditor  may  invoke  the  aid  of  the  rule  that  a  sale  of  personal  property 
without  change  of  possession  is  fraudulent  and  void  as  to  third  persons.^^ 


ord  to  delay  and  defraud  creditors  will  not 
give  him  priority  over  the  mortgagee  (Allen 
V.  McCalla,  25  Iowa  464,  96  Am.  Dec.  56). 
See  also  Walker  f.  Collins,  50  Fed.  J37,  4 
U.  S.  App.  406,  1  C.  C.  A.  642,  where  a  de- 
frauded vendor  of  goods  sued  for  the  contract 
price  and  attached  the  goods  after  they  had 
passed  into  the  hands  of  a  &ona  ^de  pur- 
chaser, and  it  was  held  that  by  suing  for  the 
price  he  aflirmed  the  fraudulent  contract,  and 
therefore  the  purchaser  acquired  a  good  title. 
But  see  supra,  V,  G,  1,  note  87. 

Estoppel  to  set  up  fraud. —  A  creditor  can- 
not affirm  a  sale  by  garnishing  the  proceeds 
and  then  declare  the  sale  fraudulent  and  pro- 
ceed to  attach  the  property  sold.  Carter  v. 
Smith,  23  Wis.  497.  Compare  Whitehill  v. 
Basnett,  24  W.  Va.  142,  where  an  attaching 
creditor  made  an  ineffectual  attempt  to  have 
a  vendor's  lien  on  real  estate  declared  fraudu- 
lent, although  his  right  to  attach  was  de- 
pendent on  the  fact  that  the  deed  reserving 
the  lien  passed  a  valid  title. 

88.  Where  no  change  of  possession  follows 
a  sale  of  personalty  an  attaching  creditor  of 
-the  vendor  tvill  prevail  over  the  claims  of  the 
vendee. 

Connecticut. — Cohen  r.  Schneider,  70  Conn. 
505,  40  Atl.  455;  Seymour  v.  O'Keefe,  44 
Conn.  128. 

Louisiana . —  Shultz  v.  Morgan,  27  La.  Ann. 
616;  Bancker  v.  Brady,  26  La.  Ann.  749; 
Zacharie  r.  Kirk,  14  La.  Ann.  433;  Lee  v. 
Bullard,  3  La.  Ann.  462 ;  Olivier  r.  Townes, 
2  Mart.  N.  S.  (La.)  93;  Fisk  v.  Chandler,  7 
Mart.  (La.)  24;  Norris  v.  Mumford,  4  Mart. 
(La.)  20. 

Missouri. —  Franklin  v.  Gumersell,  11  Mo. 
App.  306. 

Maine. —  Reed  r.  Reed,  70  Me,  504;  Mason 
■y.  Sprague,  47  Me.  18;  Richardson  v.  Kim- 
ball, 28  Me.  463  (vessel  sold  while  in  port).. 
■  New  Hampshire. —  Parker  v.  Marvell,  60 
N.  H.  30;  Page  v.  Carpenter,  10  X.  H.  77. 

Oregon.— Gill  v.  Frank,  12  Oreg.  507,  8 
Pac.  764,  53  Am.  Rep.  378. 

Vermont. — Perrin  v.  Reed^  35  Vt.  2;  Flana- 
gan V.  Wood.  33  Vt.  332;  Hart  V.  Farmers, 
etc..  Bank,  33  Vt.  252;  Judd  v.  Langdon,  5 
Vt.  231;  Boardman  v.  Keeler,  1  Aik.  (Vt.) 
158,  15  Am.  Dec.  670. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  570; 
and,  generally.  Sales. 

The  reason  of  the  rule  is  that,  as  against  a 
person  who  was  once  the  owner  of  the  prop- 
erty and  all  who  claim  by  purchase  from  him, 
the  continued  possession  is  to  be  regarded  as 
a  sure  indicium  of  continued  ownership,  and 
that  the  possessor  would  obtain  by  such  con- 
tinued possession  a  false  credit  to  the  injury 
of  third  persons  if  there  was  no  such  rule 
to  protect  them.  Capron  v.  Porter,  43  Conn. 
383.    Compare  Killey  v.  Scannell,  12  Cal.  73. 

A  fortiori  a  mere  contract  for  sale  without 
transfer  of  possession  would  not  postpone  an 
attaching  creditor  of  the  vendor  to  the  per- 
son contemplating  the  purchase.     Smart  v. 
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Batchelder,  57  N.  H.  140;  Taacks  v.  Schmidt, 
18  Abb.  Pr.  (N.  Y.)  307.  And  in  McCutchm 
V.  Piatt,  22  Wis.  561,  an  attaching  creditor 
prevailed  over  a  purchaser  who  was  ignorant 
of  the  sale  and  who  had  not  yet  received  a 
bill  of  sale  which  had  been  mailed  to  him. 
Compare  Hinckley  v.  Bridgham,  46  Me.  450. 

Conflict  of  laws. — Where  a  contract  of  sale 
is  invalid  by  the  laws  of  the  state  where  it 
is  made  an  attaching  creditor  of  the  vendor 
will  prevail  over  the  rights  of  the  vendee, 
although  the  contract  was  valid  in  the  juris- 
diction where  the  attachment  was  made. 
Bond  V.  Cummings,  70  Me.  125. 

An  attaching  plaintiff  must  show  that  de- 
fendant is  actually  indebted  to  him  before  he 
has  any  standing  to  object  to  a  sale  as  fraud- 
ulent. Freiburg  v.  Foreman,  1  Tex.  App. 
Civ.  Cas.  §  473. 

Necessity  of  actual  fraud. —  In  some  juris- 
dictions retention  of  possession  of  a  chattel 
by  the  vendor  is  only  prima  facie  evidence, 
and  good  faith  may  be  shown  by  the  pur- 
chaser (Poling  V.  Flanagan,  41  W.  Va.  191, 
23  S.  E.  685)  ;  but  it  has  been  held  to  be 
very  strong  if  not  conclusive  evidence  of  a 
mere  colorable  sale  (Lucas  v.  Birdsey,  41 
Conn.  357 ;  Blakeslee  v.  Hatstat,  41  Conn. 
301 ) .  Compare  Gibson  v.  Stevens,  8  How. 
(U.  S.)  384,  12  L.  ed.  1123;  and  in  Bradford 
?\  McLellan,  23  Me.  302,  the  burden  of  proof 
was  held  to  be  on  the  officer  who  failed  to  at- 
tach property  in  the  possession  of  the  debtor 
to  show  that  it  did  not  belong  to  him.  See 
also  Smith  v.  Foster,  18  Vt.  182  (where  it 
Avas  held  that  on  the  facts  of  the  case  actual 
fraud  must  be  shown  to  defea^t  the  purchas- 
ers' claims)  ;  Page  r.  Carpenter,  10  N.  H.  77 
(where  it  was  suggested  that  an  excuse  for 
failure  to  transfer  possession  might  be 
shown ) . 

Recording  and  notice. —  When  the  rights  of 
the  attaching  creditor  depend  upon  fraud  in 
the  sale  he  is  not  affected  by  the  fact  that 
the  transfer  is  recorded  (Cohen  v.  Schneider, 
70  Conn.  505,  40  Atl.  455),  or  that  he  has 
actual  notice  of  the  sale  (Perrin  v.  Reed,  35 
Vt.  2;  Hart  v.  Farmers,  etc..  Bank,  33  Vt. 
252)  ;  and  so  a  failure  to  record  will  not  put 
the  purchaser  in  a  worse  position  ( Clark  v. 
Ward,  12  Gratt.  (Va.)  440).  But  see  Dixon 
r.  Barnett,  3  Wash.  645,  29  Pac.  209,  where 
it  was  held  that  recording  a  bill  of  sale  was 
sufficient  notice  to  creditors  of  the  vendor, 
although  he  retained  possession  of  the  prop- 
erty. 

Mortgaged  personal  property  in  the  mort- 
gagor's possession,  after  the  maturity  of  the 
mortgage  debt,  may  be  levied  on  under  a 
writ  of  attachment,  and  the  lien  thus  ac- 
quired is  prior  to  the  claims  of  the  mort- 
gagee. Hewitt  V.  General  Electric  Co.,  164 
111.  420,  45  N.  E.  725  [reversing  61  111.  App. 
168]. 

The  doctrine  has  been  applied  in  the  case 

of  the  sale  of  chattels  situated  on  leased 
premises     (Carter    v.    Willard,    19  Pick* 


ATTACHMENT 


[4  Cye.]  63T 


d.  Statutory  Exceptions  From  Requirements  For  Recording  Transfers  —  (i) 

Persoxal  FiWPERTY.  Where  statutes  regarding  chattel  mortgages  or  conditional 
sales  require  that  such  mortgages  or  sales  must  be  recorded  to  be  valid  against 
creditors  and  purchasers  for  value,  in  default  of  such  record  an  attaching  creditor 
of  such  mortgagor  or  vendor  will  acquire  a  greater  right  than  his  debtor  had  in  the 
property  mortgaged  or  conditionally  sold  and  it  has  been  held  that  the  knowl- 
edge of  the  attaching  creditor  regarding  the  unrecorded  mortgage  is  immaterial.^^ 


(Mass.)  1;  Flanagan  v.  Wood,  33  Vt.  332) 
and  in  the  case  of  chattels  pledged  without 
transfer  of  possession  (Houston  v.  Howard, 
39  Vt.  54)  ;  and  a  delegation  of  the  proceeds 
of  sales  of  property  for  the  discharge  of  the 
debt  cannot  place  the  delegated  creditor  in  a 
better  position  than  would  an  actual  sale 

(Wilson  t.  Smith,  12  La.  375)  ;  but  where 
two  persons  jointly  owning  personal  prop- 
erty retained  possession  of  it  after  a  sale,  a 
creditor  of  one  of  the  joint  owners  could  not 
by  attachment  acquire  any  right  in  the  in- 
terest of  the  coowner  (Partridge  v.  Wooding, 
44  Conn.  277).  See  also  Lucas  v.  Birdsey, 
41  Conn.  357,  where  the  vendor  who  retained 
possession  was  authorized  to  exchange  the 
property,  and  it  was  held  that  his  creditor 
who  attached  the  property  received  in  ex- 
change could  not  hold  it  against  the  pur- 
chaser. 

89.  In  the  absence  of  statute  an  attaching 
creditor  of-  a  conditional  vendee  will  gener- 
ally be  postponed  to  the  rignts  of  the  vendor. 

Alabama. —  Thornton  v.  Cook,  97  Ala.  630, 
12  So.  403. 

California. —  Kellogg  v.  Burr,  126  Cal.  38, 
58  Pac.  306. 

Connecticut. —  Mack  r.  Story,  57  Conn. 
407,  18  Atl.  707  ;  Lewis  v.  McCabe,  49  Conn. 
141,  44  Am.  Rep.  217;  Hughes  v.  Kelly,  40 
Conn.  148.  But  see  Hotchkiss  v.  Higgins,  52 
Conn.  205,  52  Am.  Rep.  582,  where  it  was 
held  that  a  delivery  of  goods  with  the  op- 
tional right  to  purchase  on  the  part  of  the 
receiver  did  not  give  him  an  attachable  in- 
terest, but  a  delivery  with  an  optional  right 
to  return  did  pass  title  to  him,  and  the  prop- 
erty could  be  attached  by  his  creditors. 

Maine. —  Peabody  v.  Maguire,  79  Me.  572, 
12  Atl.  630. 

Massachusetts. —  Hill  r.  Freeman,  3  Cusli. 
(Mass.)  257. 

Neu)  nampsliire. —  Holt  v.  Holt,  58  N.  H. 
276;  McFarland  v.  Farmer,  42  N.  H.  386. 

New  York. —  Empire  State  Type  Founding 
Co.  V.  Grant,  114  N.  Y.  40,  21  N.  E.  49,  22 
,N.  Y.  St.  302  [reversing- 4:^  Hun  (N.  Y.) 
434]. 

-Rhode  Island. —  Goadell  r.  Fairbrother,  12 
R.  T.  233,  34  Am.  Rep.  631. 

^'(^nllOllt. —  Buckmaster  v.  Smith,  22  Vt. 
203:  Smith  v.  Foster,  18  Vt.  182. 

See,  generally.  Sales. 

In  Vermont  an  attaching  creditor  was  given 
the  right  by  statute  to  perform  the  condition 
of  a  conditional  sale,  and  thereby  acquire  a 
riglit  to  liold  the  property  against  the  ven- 
dor (Duncan  r.  Stone,  45  Vt.  118;  Fales  i>. 
Roberts,  38  Vt.  503;  Armington  r.  Houston, 
38  Vt.  448,  91  Am.  Dec.  366\  provided  part 
of  the  purchase-money  had  already  been  paid 


by  the  conditional  vendee  (Rowan  v.  State 
Bank,  45  Vt.  160)  ;  but  this  act  has  been 
superseded  by  one  which  requires  a  condi- 
tional sale  to  be  recorded  in  order  to  be 
valid  against  an  attaching  creditor  (Whit- 
comb  V.  Woodworth,  54  Vt.  544 ) . 

What  not  a  conditional  sale. — Where  ma- 
chinery was  delivered  to  a  manufacturing 
concern,  and  affixed  lo  the  realty  under  an 
agreement  that  if  it  was  satisfactory  the 
company  should  pay  a  certain  price  and  ac- 
quire title  to  it,  it  was  held  that  this  was 
not  a  conditional  sale,  and  recording  was  not 
necessary  to  protect  the  property  against  at- 
taching creditors  of  the  company.  Gates 
Iron  Works  v.  Cohen,  7  Colo.  App.  341,  43 
Pac.  667.  Where  a  vendee  has  obtained 
credit  by  showing  a  bill  of  sale  which  is  ab- 
solute on  its  face,  the  vendor  cannot  prove  by 
parol  testimony  that  the  sale  was  only  condi- 
tional. Sanborn  v.  Chittenden,  27  Vt.  171. 
Compare  Hunt  v.  Douglass,  22  Vt.  128. 

After  a  complete  rescission  of  a  conditional 
sale  an  attachment  against  the  purchaser  was 
not  effective  against  the  debtor  of  the  seller. 
Steen  v.  Harris,  81  Ga.  681,  8  S.  E.  206. 

90.  /(Za/io.— Falk-Bloch  Mercantile  Co.  v. 
Branstetter,   (Ida.  1896)   43  Pac.  571. 

loica. —  National  Cash  Register  Co.  v. 
Broeksmit,  103  Iowa  271,  72  N.  W.  526;  Ba- 
con V.  Thompson,  60  Iowa  284,  14  N.  W.  312. 

Kansas. —  Smith-Frazer  Boot,  etc.,  Co.  v. 
Ware,  47  Kan.  483,  28  Pac.  159. 

Louisiana. —  Stephenson  v.  Lee,  6  La.  Ann. 
758. 

Missouri. —  Morgan  Mach.  Co.  v.  Ranch,  84 
Mo.  App.  514.  Compare  Huiser  v.  Beck,  55 
Mo.  App.  668,  where  it  was  held  that  a  mort- 
gagee was  entitled  to  a  reasonable  time  in 
which  to  have  a  chattel  mortgage  recorded, 
and  that  if  he  did  have  it  recorded  within  a 
reasonable  time  the  mortgage  would  prevail 
over  an  attachment  levied  subSc^quently  to  the 
execution,  but  before  the  record,  of  tlie  mort- 
•  gage. 

Nebraska. —  New  Home  Sewing  Mach.  Co. 
V.  Beals,  44  Nebr.  816,  62  N.  W.  1092:  Pe- 
terson V.  Tufts,  34  Nebr.  8,  51  N.  W.  297. 

New  Hampshire. —  Town  r.  Grillith.  17 
N.  11.  105. 

/West  ]'ir(/ini(i. —  BaHard  r.  Great  Western 
Min.,  etc..  Co.,  39  \V.  Va.  394,  19  S.  E.  510. 

The  reason  why  the  rule  that  an  attacli- 
ment  lien  is  only  effective  against  the  debt- 
or's interest  does  not  postpone  tlie  creditor 
is  that  the  law  regards  the  mortgagor  as  the 
absolute  owner  in  so  far  as  the  creditor  is 
concerned.  ArcFadden  r.  Blocker,  2  Indian 
Terr.  260,  48  S.  W.  1043. 

91.  McFadden  r.  Blocker,  2  Indian  Terr. 
260,  48  S.  W.  1043 :  Greenville  Nat.  Bank  v. 
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(ii)  Real  Estate — (a)  In  General.  The  phraseology  of  some  statutes 
regarding  the  registration  of  titles  to  real  estate  places  an  attaching  creditor  on  a 
par  with  a  purchaser,  and  in  those  states  a  creditor  levying  his  attachment 
without  notice  of  a  prior  unrecorded  deed  is  entitled  to  priority  over  the 
grantee  under  the  unrecorded  deed  ;     but  unless  aided  by  statute  the  general 


Evans- Snyder-Buel  Co.,  9  Okla.  353,  60  Pac. 
249;  Baxter  v.  Smith,  2  Wash.  Terr.  ^7,  4 
Pae.  35.  But  see  Kern  v..  Wilson,  82  Iowa 
407,  48  N.  W.  919,  where  it  was  held  that  an 
attaching  creditor  with  actual  notice  of  a 
prior  chattel  mortgage  was  bound  thereby,  al- 
though the  mortgage  had  been  wrongfully 
indexed.   See,  generally,  Chattel  Mortgages. 

Sufficiency  of  notice. — It  has  been  held  that 
actual  notice  to  the  sheriff  levying  on  prop- 
erty conditionally  sold  is  not  sufficient,  but 
that  notice  must  be  given  to  the  attaching 
creditor  himself  (Thomas  f.  Richards,  69 
Wis.  671,  35  N.  W.  42)  ;  and  that  an  Officers 
right  to  make  an  attachment  is  not  defeated 
by  his  finding  the  property  in  the  possession 
of  a  third  person,  where  it  does  not  appear 
that  he  would  have  learned  by  inquiry  that 
the  property  was  in  the  hands  of  such  person 
under  a  conditional  sale  (Whitcomb  v.  Wood- 
worth,  54  Vt.  544). 

Protection  of  mortgagee's  interest. —  A 
mortgagee's  interest  in  chattels  will  be  pro- 
tected, if  the  mortgage  is  filed  for  record,  be- 
fore the.  levy  of  an  attachment  (Corning  f. 
Rinehart  Medicine  Co.,  46  Mo.  App.  16; 
Moore  v.  Masterson,  19  Tex.  Civ.  App.  308, 
46  S.  W.  855)  ;  and  the  same  is  true  where 
the  mortgage  is  admittedly  postponed  to  one 
attachment,  and  the  contest  is  between  the 
mortgagee  and  a  second  attaching  creditor 
(Hurt  V.  Redd,  64  Ala.  85),  or  if  there  is  no 
fraud,  and  he  takes  possession  before  a  levy 
is  made  (Prouty  v.  Barlow,  74  Minn.  130,  76 
N.  W.  946;  Petring  v.  Chrisler,  90  Mo.  649, 
3  S.  W.  405;  Greeley  v.  Reading,  74  Mo. 
309)  ;  and  where  property  was  already  in 
possession  of  a  receiptor  under  a  prior  at- 
tachment it  was  a  sufficient  taking  possession, 
by  the  mortgagee  as  against  a  subsequent  at- 
tachment for  the  receiptor  to  agree  to  hold 
the  goods  as  servant  of  the  mortgagee 
(Wheeler  t;.  Nichols,  32  Me.  233).  Sufficient 
change  of  possession  of  the  mortgaged  prop- 
erty to  protect  the  mortgagee's  rights  was 
not  made  out  in  Moresi  v.  Swift,  15  Nev. 
215.  See  also  Corbett  v.  Littlefield,  84  Mich. 
30,  47  N.  W.  581,  22  Am.  St.  Rep.  681,  where 
it  was  held  that  registration  of  a  chattel 
mortgage  in  Nebraska  would  not  protect  the 
mortgagee  against  an  attachment  in  Michi- 
gan, the  property  having  been  removed  there 
without  his  knowledge  or  consent. 

92.  Alabama. —  Hardaway  v.  Semmes,  38 
Ala.  657. 

Colorado. —  Campbell  v.  Denver  First  Nat. 
Bank,  22  Colo.  177,  43  Pac.  1007;  Jerome  v. 
Carbonate  Nat.  Bank,  22  Colo.  ■  37,  43  Pac. 
215;  Wahrenberger  v.  Waid,  8  Colo.  App. 
200,  45  Pac.  518;  Gates  Iron  Works  v.  Cohen, 
7  Colo.  App.  341,  43  Pac.  667. 

Connecticut. —  Quinebaug  Bank  v.  French, 
17  Conn.  129,  where  a  second  mortgage  on 
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real  estate  was  released  after  an  attachment 
levy,  and  the  release  recorded,  but  a  deed  •  of 
the  mortgagor's  interest  in  the  equity  had. 
not  been  put  on  record,  and  it  was  held  that 
the  grantee  from  the  mortgagor  could  not 
show  that  the  second  mortgage  had  been  in 
fact  assigned  to  him,  such  not  being  the  state 
of  the  title  as  shown  by  the  records. 

Illinois. —  Thomas  v.  Burnett,  128  111.  37, 
21  N.  E.  352,  4  L.  R.  A.  222;  Martin  v.  Dry- 
den,  6  111.  187 ;  Clayburg  v.  Ford,  3  111.  App. 
542. 

Louisiana. —  Flower  v.  Pearce,  45  La.  Ann. 
853,  13  So.  loO;  Williams  v.  Heffner,  30  La. 
Ann.  1193;  Ft.  Wayne  First  Nat.  Bank  v.  Ft. 
Wayne  Artificial  Ice  Co.,  105  La.  133,  29  So. 
379;  Emerson  v.  Fox,  3  La.  178. 

Maine. —  Brown  v.  Lunt,  37  Me.  423  ;  Law- 
rence V.  Tucker,  7  Me.  195;  Stanley  v.  Per- 
ley,  5  Me.  369. 

Massachusetts. —  Mansfield  v.  Dyer,  131 
Mass.  200;  Woodward  v.  Sartwell,  129  Mass. 
210.  See  also  Attv.-Gen.  v.  Massachusetts 
Ben.  L.  Assoc.,  173  Mass.  378,  53  N.  E. 
879,  where  the  court  construed  the  statute 
providing  that  no  trust  concerning  lands 
shall  prevent  a  creditor  without  notice  of  the 
trust  from  attaching  the  land. 

Minnesota. —  Shaubhut  v.  Hilton,  7  Minn. 
506.  But  the  contrary  was  true  prior  to  the 
Minnesota  act  of  1858.  Baze  v.  Arper,  6 
Minn.  220:  Greenleaf  v.  Edes,  2  Minn.  264. 
Compare  Lyman  v.  Gaar,  75  Minn.  207,  77 
N.  W.  828,  74  Am.  St.  Rep.  452,  where  it 
was  held  that  the  statutes  making  an  unre- 
corded conveyance  A^oid  against  an  attach- 
ment levy  did  not  apply  to  an  unrecorded  as- 
signment of  a  contract  for  sale  of  land. 

Ohio. —  Wright  v.  Franklin  Bank,  59  Ohio 
St.  80,  51  N.  E.  876;  Paine  v.  Mooreland,  15 
Ohio  435,  45  Am.  Dec.  585 ;  Parker  v.  Miller, 
9  Ohio  108  (provided  the  deed  was  not  re- 
corded Avithin  the  time  provided  by  statute)- 
A  fortiori  the  rule  applies  where  the  unre- 
corded deed  is  defective.  Paine  v.  Mooreland, 
15  Ohio  435,  45  Am.  Dec.  585. 

Oregon. — Security  Trust  Co.  v.  Loewenberg, 
38  Oreg.  159,  62  Pac.  647;  Meier  v.  Hess,  23 
Oreg.  599,  32  Pac.  755;  Riddle  v.  Miller,  19 
Oreg.  468,  23  Pac.  807 ;  Rhodes  v.  McGarry, 
19  Ofeg.  222,  23  Pac.  971;  Dickey  v.  Henarie, 
15  Oreg.  351,  15  Pac.  464. 

Tennessee. —  Burrough  v.  Brooks,  3  Head 
(Tenn.)  392;  Hervey  v.  Champion,  11 
Humphr.  (Tenn.)  568;  Tappan  v.  Harrison, 
2  Humphr.  (Tenn.)  172.  Contra,  Alexander 
V.  Bland,  Cooke  (Tenn.)  431;  Vinson  v. 
Huddleston,  Cooke  (Tenn.)  253;  Lemmon 
V.  Alexander,  1  Overt.  (Tenn.)  84,  the  last 
three  cases  having  been  decided  under  an 
earlier  statute. 

Texas. —  Catlin  v.  Bennatt,  47  Tex.  165; 
Caldwell  v.  Bryan,  20  Tex.  Civ.  App.  168,  49 
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rule  will  prevail,  and  the  creditor  will  be  postponed  to  the  unrecorded 
convejance.^^ 


S.  W.  240;  Robertson  i\  MeClay,  19  Tex.  Civ. 
App.  513,  48  S:  W.  35;  Thomson  v.  Shackel- 
ford, 0  Tex.  Civ.  App.  121,  24  S.  W.  980. 

Vcnnont. —  Hart  v.  Farmers,  etc..  Bank,  33 
Vt.  252;  Slocum  v.  Catlin,  22  Vt.  137. 

United  States. —  Southern  Bank,  etc.,  Co.  v. 
Folsom,  75  Fed.  929,  43  U.  S.  App.  713,  21 
C.  C.  A.  568  (construing  Tennessee  statute)  ; 
Stafford  Nat.  Bank  v.  Spragiie,  21  Blatehf. 
(U.  S.)  473,  17  Fed.  784  (construing  Con- 
necticut statute)  ;  U.  S.  v.  Canal  Bank,  3 
Story  (U.  S.)  79,  25  Fed.  Cas.  No.  14,715, 
7  Law  Rep.  88   (construing  Maine  statute). 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  565. 
It  is  a  sufficient  recording  to  deposit  a  deed 
with  the  town-clerk  with  instructions  to  re- 
cord it  (Bigelow  V.  Topliff,  25  Vt.  273,  60 
Am.  Dec.  264),  although  the  register  makes 
an  error  in  description  in  transcribing  the 
deed  on  the  records  (Durgin  v.  Mitchell,  50 
N.  H.  586  note). 

Presumptions  as  to  time. —  A  deed  recorded 
about  four-thirty  in  the  afternoon  will  not 
be  presumed  to  have  been  executed  prior  to 
an  attachment  levied  at  ten  in  the  morning 
of  the  same  day  (Bissell  v.  Nooney,  33  Conn. 
411)  ;  and  where  a  deed  of  land  was  acknowl- 
edged before  a  register  of  deeds  and  an  at- 
tachment levied  on  the  land  at  the  same 
time  the  deed  was  handed  to  the  register  the 
attachment  had  priority  because  the  deed 
could  not  be  recorded  before  a  certificate  of 
acknowledgment  had  been  written  (Sigour- 
nej  V.  Larned,  10  Pick.  (Mass.)  72).  See 
also  Taylor  v.  Emery,  16  N.  H.  359,  where  it 
was  held  that  an  attachment  would  not  be 
presumed  to  have  been  made  before  five 
o'clock  P.  M.  as  against  a  deed  recorded  at 
that  hour  on  the  same  day. 

Necessity  for  record  title  to  be  in  debtor. — 
The  actual  interest  of  a  debtor  in  property 
may  be  reached  by  attachment  without  re- 
gard to  the  state  of  the  record  title  (Daven- 
port V.  Lacon,  17  Conn.  278 ;  Ealer  v.  Freret, 
1 1  La.  Ann.  455 )  ;  but  where  the  registry 
shows  no  title  in  debtor  the  creditor  cannot 
claim  the  benefits  of  a  fiction  to  get  more 
than  his  debtor  really  owned  (Cowley  v. 
McLaughlin,  141  Mass.  181,  4  N.  E.  821; 
Haynes  v.  Jones,  5  Mete.  (Mass.)  292;  Hovey 
V.  Blanchard,  13  N.  H.  145;  Hamilton- Brown 
Slioe  Co.  V.  Lewis,  7  Tex.  Civ.  App.  509,  28 
S.  W.  101).  See  also  Slocum  v.  Catlin,  22 
Vt.  137,  where  the  purchaser  of  the  equity  of 
i ademption  who  had  paid  the  mortgage  debt, 
but  who  had  neglected  to  cause  his  deed 
fioni  1  he  mortgagor  to  be  recorded  until  after 
n  creditor  of  the  mortgagor  had  attached  the 
equity  of  redemption,  was  held  to  have  an 
equitable  lien  upon  the  premises  for  the 
amount  of  the  mortgage. 

The  rule  regarding  the  postponement  of  un- 
recorded instruments  has  been  applied  in  the 
case  of  unrecorded  leases  (Flower  v.  Pearce, 
45  La.  Ann.  853,  13  So.  150;  Dickey  r.  Hena- 
rie,  15  Oreg.  351,  15  Pae.  464):  of  unregis- 
tered partition  proceedings  (INlcMechan  r. 
Griffing,  9  Pick.  (Mass. )  "537 )  ;  of  an  out- 
standing unrecorded  equity   (Morrell  v.  Ca- 


wood,  8  Baxt.  (Tenn.)  176;  Houston  v.  Mc- 
Cluney,  8  W.  Va,  135)  ;  and  in  the  case  of 
unregistered  title  bonds  (Catlin  v.  Bennatt, 
47  Tex.  165).  See  also  Perkins  v.  Adams, 
(Colo.  App.  1901)  63  Pac.  792,  where  it  was 
held  that  an  attachment  against  an  executor 
of  property  which  stood  in  his  name,  but 
which  in  fact  belonged  to  his  decedent,  was 
valid  against  the  claims  of  the  estate,  as  the 
attaching  creditors  would-  be  presumed  to 
know  that  the  executor  in  his  individual  ca- 
pacity had  a  right  to  purchase  the  prop- 
erty. 

93.  California. —  Ukiah  Bank  v.  Petaluma 
Sav.  Bank,  100  Cal.  590,  35  Pac.  170;  Le 
Clert  V.  Oullahan,  52  Cal.  252;  Plant  v. 
Smythe,  45  Cal.  161.  Compare  Morrow  v. 
Graves,  77  Cal.  218,  19  Pac.  489,  where  fraud- 
ulently conveyed  real  estate  was  sold  to  hona 
fide  purchasers,  and  they  prevailed  over  the 
claim  of  an  attaching  creditor  of  the  fraudu- 
lent grantor,  although  their,  deed  to  the  land 
was  not  recorded  till  after  the  attachment 
was  levied. 

Dakota. —  Bateman  v.  Backus,  4  Dak.  433, 
34  N.  W.  66. 

Indiana. —  Shirk  v.  Thomas,  121  Ind.  147, 
22  N.  E.  976,  16  Am.  St.  Rep.  381. 

Iowa. —  Moorman  v.  Gibbs,  75  Iowa  537, 
39  N.  W.  832;  Tama  City  First  Nat.  Bank  v. 
Hayzlett,  40  Iowa  659 ;  Savery  v.  Browning, 
18  Iowa  246;  Norton  v.  Williams,  9  Iowa 
528. 

Kansas. —  Burke  r.  Johnson,  37  Kan.  337, 
15  Pac.  204,  1  Am.  St.  Rep.  252  (where  pur- 
chaser had  only  an  equity)  ;  Northwestern 
Forwarding  Co.  v.  Mahaffey,  36  Kan.  152,  12 
Pac.  705. 

Kentucky. — Spratt  v.  Allen,  20  Ky.  L.  Rep. 
1824,  50  S.  W.  234;  Brooks- Waterfield  Co.  v. 
Bush,  8  Ky.  L.  Rep.  2io8,  1  S.  W.  424  (where 
the  claimant  of  the  land  who  prevailed  over 
the  attaching  creditor  of  the  holder  of  the 
record  title  had  only  an  equity). 

Michigan. —  Millar  v.  Babcock,  25  Mich. 
137;  Columbia  Bank  v.  Jacobs,  10  Mich.  349, 
8  l  Am.  Dec.  792.  See  also  Horton  r.  Hub- 
bard, 83  Mich.  123,  47  N.  W.  115,  where  it 
was  held  that  the  levy  of  an  attachment  sub- 
sequently to  a  contract  to  convey  land  would 
not  defeat  a  bill  for  specific  performance  by 
the  vendee. 

Missouri. —  Mauch  Chunk  First  Nat.  Bank 
V.  Rohrer,  138  Mo.  309,  39  S.  W.  1047; 
Chandler  v.  Bailey,  89  Mo.  641,  1  S.  W.  745; 
Sappington  r.  Oeschli,  49  Mo.  244;  Reed  r. 
Ownby,  44  Mo.  204:  Potter  v.  McDowell.  43 
Mo."  93;  Stillwell  r.  :McDonald,  39  jNIo.  282: 
Valentine  Havener,  20  Mo.  133:  Davis  r. 
Owenby,  14  Mo.  170,  55  Am.  Dee.  105. 

Nchraska. —  Harral  r.  Grav,  10  Nebr.  ISu, 
4  N.  W.  1040. 

New  Jersey. — Lanahan  r.  Lawton,  50  N.  J. 
Eq.  270,  23  Atl.  470:  Maisch  v.  Hoffman,  42 
N.  J.  Eq.  110,  7  Atl.  349;  Campion  r.  Kille, 
15  N.  J.  Eq.  470  [affirming  14  N.  J.  Eq. 
229].  To  same  effect  see  Cauda  r.  Powers. 
38  N.  J.  Eq.  412:  Garr  v.  Hill.  9  N.  J.  Eq. 
210,  where  the  purchaser  prevailed  although 
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(b)  Effect  of  Notice.  An  attaching  creditor's  actual  knowledge^*  of  a 
prior  unrecorded  deed  before  the  time  when  his  attachment  is  levied  will 


he  had  only  an  equity  in  the  attached  land. 
Compare  Miller  v.  Jamison,  26  N.  J.  Eq. 
404. 

l^ew  York. —  Lament  v.  Cheshire,  65  N.  Y. 
30;  Wilson  v.  Kelly,  31  Hun  (N.  Y.)  75; 
Bennett  r.  Rosenthal,  11  Daly  (N.  Y^)  91 
(where  the  unrecorded  instrument  was  an 
assignment  which  operated  as  the  execution  of 
a  power  given  by  a  preceding  will ) . 

South  Dakota. —  Murphy  v.  Plankinton 
Bank,  15  S.  D.  501,  83  N.  W.  575:  Kohn  v. 
Lapham,  13  S.  D.  78,  82  N.  W.  408;  Roblin 
V.  Palmer,  9  S.  D.  36,  67  N.  W.  949. 

Wisconsin. —  Karger  v.  Steele-Wedeles  Co., 
103  Wis.  286,  79  N.  W.  216. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  565. 
Necessity  for  recording  before  judgment. — 
The  conveyance  must  be  recorded  before  the 
attached  property  is  sold  on  execution  (Sap- 
pington  V.  Oeschli,  49  Mo.  244;  Reed  v. 
Ownby,  44  Mo.  204;  Harral  v.  Gray,  10  Nebr. 
186,  4  N.  W.  1040),  and  if  the  deed  has  not 
been  recorded  a  purchaser  in  good  faith  at 
the  execution  sale  acquires  a  valid  title  (Co- 
lumbia Bank  v.  Jacobs,  10  Mich.  349,  81  Am. 
Dec.  792;  Chandler  v.  Bailev,  89  Mo.  641,  1 
S.  W.  745;  Adams  v.  Buchanan,  49  Mo.  64). 
.  94.  What  constitutes  sufficient  notice. — 
An  attaching  creditor  is  chargeable  with  no- 
tice in  the  same  manner  as  a  subsequent  pur- 
chaser (McLaughlin  v.  Shepherd,  32  Me.  143. 
52  Am.  Dec.  646:  Matthews  v.  Demerritt,  22 
Me.  312)  ;  and  although  attornment  by  a  ten- 
ant in  possession  to  the  grantee  is  not  suffi- 
cient ( Wahrenberger  v.  Waid,  8  Colo.  App. 
200,  45  Pac.  518;  Veazie  v.  Parker,  23  Me. 
170),  an  open  and  notorious  possession  of 
land  by  the  grantee  is  constructive  notice  of 
his  title  (U.  S.  r.  Howgate,  2  Mackey  (D.  C.) 
408 :  Kent  v.  Plummer,  7  Me.  464 ;  Davis  v. 
Blunt,  6  Mass.  487,  4  Am.  Dec.  168:  Farns- 
worth  V.  Childs,  4  Mass.  637,  3  Am.  Dec.  249 ; 
Anonvmous,  Quincv  (Mass.)  370:  Galley  v. 
Ward,  60  N.  H.  331:  Hicks  v.  Riddick,  28 
Gratt.  (Va.)  418;  Stafford  Nat.  Bank  v. 
vSprague,  21  Blatchf.  fU.  S.)  473.  17  Fed. 
784;  Weld  i:  Madden,  2  Cliff.  (U.  S.)  584,  29 
Fed.  Cas.  'No.  17>373),  even,  '  it  was  held, 
though  the  possessor  denied  that  he  had  title 
thereto  (Hackett  v.  Callender,  32  Vt.  97). 
Compare  Wooldridge  v.  Mississippi  Valley 
Bank,  36  Fed.  97,  where  an  absolute  deed  was 
in  fact  a  mortgage,  and  the  possession  of  the 
premises  by  the  grantor  was  held  insufficient 
to  give  attaching  creditors  of  the  grantee  no- 
tice of  the  real  nature  of  the  instrument.  It 
is  not  notice  of  an  unrecorded  deed,  however, 
that  a  subsequent  deed  of  the  same  premises 
by  the  gi-antee  (Roberts  r.  Bourne,  23  Me. 
165,  39  Am.  Dec.  614),  a  subsequent  mort- 
gage (Veazie  v.  Parker,  23  Me.  170),  or  an 
unacknowledged  deed  (Bro\Mi  v.  Lunt,  37  Me. 
423)  has  been  recorded;  or  that  a  declara- 
tion of  trust  is  filed  by  a  cestui  que  trust 
when  such  a  declaration  is  not  a  recordable 
instrument  (Clark  v.  Watson,  141  Mass.  248, 
5  N.  E.  298)  ;  and  proof  of  knowledge  of  an 
intended  conveyance  does  not  show  knowledge 
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of  an  actual  passing  of  the  title  (Cushing  r. 
Hurd,  4  Pick.  (Mass.)  253,  16  Am.  Dec. 
335).  See  also  Richardson  v.  Smith,  11  Al- 
len (Mass.)  134,  where  the  attaching  creditor 
had  heard  that  all  his  debtor's  property  had 
been  conveyed  for  the  purpose  of  paying  his 
debts,  and  although  the  alleged  grantee  did 
not  deny  the  conveyance  it  was  held  that  the 
creditor  did  not  have  knowledge  thereof  as 
he  had  searched  the  records  and  found  no 
conveyance. 

Putting  creditor  on  inquiry. —  It  has  been 
held  enough  to  show  facts  sufficient  to  put 
the  attaching  creditor  on  an  inquiry  (Ger- 
man Sav.  Bank  v.  Armour  Packing  Co., 
(Iowa  1898)  75  N.  W.  503;  McLaughlin  v. 
Shepherd,  32  Me.  143,  52  Am.  Dec.  646 ;  Rid- 
dle r.  Miller,  19  Oreg.  468,  23  Pac.  807),  for 
he  will  be  affected  with  notice  of  everything 
of  which  he  had  the  means  of  obtaining 
knowledge  (McDaniels  v.  Flower  Brook  Mfg. 
Co.,  22  Vt.  274)  ;  but  in  other  jurisdictions 
proof  of  facts  sufficient  to  put  a  party  on  in- 
quiry, or  to  amount  to  an  implied  or  con- 
structive notice  is  not  sufficient  (Parker  v. 
Osgood,  3  Allen  (Mass.)  487),  for  the  at- 
taching creditor  must  be  shown  to  have  had 
actual  notice  ( Sibley  v.  Leffingwell,  8  Allen 
(Mass.)  584).  Where  a  tract  of  land  was 
subject  to  a  mortgage,  and  a  portion  of  it 
was  conveyed  by  a  recorded  deed  Avhich  re- 
cited that  the  grantee  took  the  title  subject 
to  the  mortgages,  this  was  notice  to  the  gran- 
tee's creditors  of  an  agreement  on  his  part 
to  pay  the  mortgage  debt.  Iowa  L.  &  T.  Co. 
V.  Mowery,  67  Iowa  113,  24  N.  W.  747.  In 
Clark  i\  Jenkins,  5  Pick.  (Mass.)  280,  a  war- 
ranty deed  from  the  mortgagor  to  the  mort- 
gagee was  recorded,  and  it  was  held  to  be  for 
the  jury  to  determine  whether  such  deed  was 
notice  to  an  attaching  creditor  of  the  unre- 
corded mortgage. 

Knowledge  of  agent. — An  attaching  creditor 
is  affected  by  the  knowledge  of  the  officer  em- 
ployed to  make  the  attachment  (Tucker  v. 
Tilton,  55  N.  H.  223.  Contra,  Stanley  v. 
Perley,  5  Me.  369 )  ;  but  not  by  the  knowledge 
of  an  attorney  employed  merely  to  draw  the 
writ  (Tucker  v.  Tilton,  55  N.  H.  223). 

Knowledge  of  debtor. —  Where  title  of  rec- 
ord is  in  the  debtor,  an  attaching  creditor 
may  prevail,  although  the  debtor  had  knowl- 
edge of  an  unrecorded  deed  from  his  grantor 
which  was  prior  to  the  one  from  which  the 
debtor  derived  his  title.  Coffin  v.  Ray,  1 
Mete'  (Mass.)  212. 

95.  Subsequent  notice  of  an  unrecorded  deed 
between  the  time  of  the  attachment  and  the 
levy  of  execution  will  not  defeat  an  attach- 
ing creditor's  priority.  Emerson  v.  Little- 
field,  12  Me.  148;  Kent  v.  Plummer,  7  Me. 
464;  Stanley  V.  Perley,  5  Me.  369;  Coffin  v. 
Ray,  1  Mete.  (Mass.)  212;  Stowe  v.  Meserve, 
13  N.  H.  46.  Contra,  Hoy  v.  Allen,  27  Iowa 
208;  Hope  v.  Blair,  105  Mo.  85,  16  S.  W. 
595,  24  Am.  St.  Rep.  366;  Reynolds  v.  Has- 
kins,  68  Vt.  426,  35  Atl.  349;  Hackett  n.  Cal- 
lender, 32  Vt.  97. 
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always  postpone  liis  rights  to  those  of  the   grantee   under  the  unrecorded 

deed/-''^ 

2.  Between  Successive  Attachments  —  a.  Generally.  In  the  absence  of 
statutes  providing  for  pro  rata  distribution  among  attaching  creditors®'  the 
question  of  priority  between  attachments  is  dependent  upon  which  is  earher  in 
point  of  time^^  irrespective  of  the  time  when  judgment  is  recovered  in  the 


96.  Alabama. — Buford  v.  Shannon,  95  Ala. 
205,  10  So.  203. 

Colorado. —  Campbell  v.  Denver  First  Nat. 
Eank,  22  Colo.  177,  43  Pac.  1007. 

Illinois. —  Ogden  v.  Haven,  24  111.  57 ;  Cox 
v.  Milner,  23  111.  476. 

loioa. — German  Sav.  Bank  v.  Armour  Pack- 
ing Co.,  (Iowa  1898)  75  N.  W.  503;  Allen  v. 
McCalla,  25  Iowa  464,  96  Am.  Dec.  56. 

Kansas. —  Northwestern  Forwarding  Co.  V. 
JVIahaffey,  36  Kan,  152,  12  Pac.  705. 

Kentucky. —  Bailey  v.  Welch,  4  B.  Mon. 
(Ky.)  244. 

Massachusetts. —  Priest  v.  Rice,  1  Pick. 
(Mass.)  164,  11  Am.  Dec.  156;  Prescott  v. 
Heard,  10  Mass.  60. 

Minnesota. — Lamberton  v.  Merchants'  Nat. 
Bank,  24  Minn.  281. 

iSlew  Hampshire. —  Tucker  v.  Tilton,  55 
N  H.  223. 

ISfew  Jersey. — Merchants'  Bldg.,  etc.,  Assoc. 
f.  Barber,  (N.  J.  1894)  30  Atl.  865;  Gar- 
wood V.  Garwood,  9  N.  J.  L.  193. 

'New  York. —  Lamont  v.  Cheshire,  65  N.  Y. 
30. 

Oregon. —  Piddle  v.  Miller,  18  Oreg.  460,  23 
Pac.  807 ;  Boehreinger  v.  Creighton,  10  Oreg. 
42. 

Texas. —  Catlin  v.  Bennatt,  47  Tex.  165. 

Vermont. —  Perrin  r.  Reed,  35  Vt.  2. 

United  States.—  Weld  v.  Madden,  2  Cliff. 
(U.  S.)  584,  29  Fed.  Cas.  No.  17,373.  Con- 
tra, Southern  Bank,  etc.,  Co.  v.  Folsom,  75 
Fed.  929,  43  U.  S.  App.  713,  21  C.  C.  A.  568, 
construing  Tennessee  statute. 

An  outstanding  unrecorded  equity  in  land 
cannot  be  defeated  by  tne  attachment  of  a 
creditor  who  has  notice  of  such  equity. 

Connecticut. —  Goddard  v.  Prentice,  17 
Conn.  546. 

Kentucky. —  Bailey  v.  Welch,  4  B.  Mon. 
(Ky.)  244. 

Montana. —  Princeton  Min.  Co.  v.  Butte 
First  Nat.  Bank,  7  Mont.  530,  19  Pac.  210. 

Oregon. —  Osgood  v.  Osgood,  35  Oreg.  1,  56 
Pac.  1017;  Riddle  v.  Miller,  18  Oreg.  460,  23 
Pac,  807.  ■ 

Texas.— CsitUn  v.  Bennatt,  47  Tex.  165. 

Vermont. —  Hackett  v.  Callender,  32  Vt.  97. 

.Virginia. —  Hicks  v.  Riddick,  28  Gratt. 
{Va.)  .418. 

Contra,  Houston  v.  McCluney,  8  W.  Va. 
135. 

Creation  of  equitable  interest. —  Apparent 
exceptions  to  the  preceding  statement  are  due 
to  the  fact  that  an  agreement  between  two 
persons  to  whom  a  legal  title  had  been  con- 
veyed was  not  definite  enougli  to  create  an 
equity  in  favor  of  the  one  paying  the  entire 
purchase-price  (Hurt  v.  Pril'laman,  79  Va. 
257 )  ;  or  to  the  unusual  doctrine  that  a  con- 
tract to  convey  without  payment  of  purchase- 
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money  does  not  operate  to  create  an  equity 
in  the  obligee  under  the  contract  (McCombs 
V.  Howard,'  18  Ohio  St.  422). 

97.  Pro  rata  sharing  see  infra,  XII,  B,  2,  c. 

98.  Louisiana, —  Hepp  i;.  Glover,  15  La. 
461,  35  Am.  Dec.  206.  Compare  Garland  V. 
Grinnell,  8  La.  57. 

Massachusetts. —  Atlas  Bank  v.  Nahant 
Bank,  23  Pick.  (Mass.)  480. 

Mississippi. —  Boone  v.  Mcintosh,  62  Miss. 
744. 

Missouri. —  Stephenson  v.  Parker  Station- 
ery Co.,  142  Mo.  13,  43  S.  W.  380. 

Montana. —  Steinhart  v.  Fyhrie,  5  Mont. 
463,  6  Pac.  367. 

New  York. —  Greenleaf  v.  Mumford,  19 
Abb.  Fr.  (N.  Y.)  469,  30.  How.  Pr.  (N.  Y.) 
30. 

Rhode  Island. —  De  Wolf  v.  Murphy,  11 
R.  1.  630. 

Texas. —  Dalsheimer  v.  Morris,  8  Tex.  Civ. 
App.  268,  28  S.  W.  240.  Compare  Sanger  v. 
Trammell,  66  Tex.  361,  1  S.  W.  378,  where 
the  first  levy  was  not  properly  completed, 
and  it  was  held  that  the  attaching  creditor 
who  first  obtained  a  valid  levy  was  entitled 
to  priority. 

Virginia.—  Farmers  Bank  v.  Day,  6  Gratt, 
(Va.)  360;  Erskine  v.  Staley,  12  Leigh  (Va.) 
406. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §§  535, 
539. 

Priority  of  personal  service  on  defendant. — 

An  attachment  subsequently  levied  has  been 
held  to  take  priority  because  service  was  first 
obtained  on  defendant.  Carney  v.  Taylor,  4 
Kan.  178. 

The  rule  is  not  affected  by  the  circumstance 
that  a  subsequently  attaching  creditor  shows 
superior  diligence  in  getting  a  fraudulent  con- 
veyance of  the  property  set  aside  (Patrick 
V.  Montader,  13  Cal.  434;  Lew  r.  Marx, 
(Miss.  1895)  18  So.  575:  State  'v.  Hickman, 
150  Mo.  626,  51  S.  W.  680)  or  in  defeating  a 
previous  fraudulent  attachment  (Lillienthal 
V.  A.  P.  Hotaling  Co.,  15  Oreg.  371,  15  Pac. 
630)  ;  that  one  of  the  attaching  creditors  is 
a  non-resident  (Barnett  r.  Kinnev,  2  Ida. 
706,  23  Pac.  922,  24  Pac.  024),  even  though 
the  non-resident  begins  his  suit  in  a  federal 
court  (Bates  i\  Days,  5  McCrarv  (U.  S.) 
342,  17  Fed.  167)  :  'that  an  attaching  cred- 
itor had  notice  of  a  prior  unrecorded  attach- 
ment (Kent  r.  Roberts,  2  Story  (U.  S.)  591, 
14  Fed.  Cas.  No.  7,715)  :  that  a  statute  spe- 
cially gives  a  riglit  of  attachment  of  goods 
soUl  for  the  unpaid  purchase-money  (Arka- 
delphia  Lumber  Co.  r.  McNutt,  68  Ark.  417, 
59  S.  W.  761,  82  Am.  St.  Rep.  299;  Fox  v. 
Arkansas  Industrial  Co.,  52  Ark.  450,  12 
S.  W.  875:  Straus  r.  Rothan,  102  Mo.  201, 
14  S.  W.  940  [affirming  41  Mo.  App.  002,  and 
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snit;^^  but  the   first   attaching   creditor  is  held  to  strict   compliance  with 


overruling  Boyd  V.  J.  M.  Ward  Furniture, 
«te.,  Co.,  38  Mo.  App.  210;  Bolckow  Milling 
Co.  V.  Turner,  23  Mo.  App.  103] )  ;  that  the 
property  js  a  fund  in  the  hands  of  the  attach- 
ing creditor  which  belongs  to  attachment 
defendant  (Arledge  v.  White,  1  Head  (Tenn.) 
241 )  ;  or  that  the  earlier  attaching  creditor 
secured  his  priority  by  falsely  telling  his 
competitor  that  the  earlier  attachment  had 
already  been  levied  (Bardwell  v.  Perry,  19 
Vt.  292,  47  Am.  Dec.  687),  by  falsely  telling 
his  competitor  that  the  debtor  is  solvent,  and 
that  he  does  not  intend  to  press  his  claim 
against  him  (Glaser  v.  Ft.  Smith  First  Nat. 
Bank,  62  Ark.  171,  34  S.  W.  1061,  35  L.  E.  A. 
765),  or  by  concealing  the  debtor's  property 
until  he  could  perfect  his  process  and  levy 
under  it  (Dooley  v.  Hadden,  179  U.  S.  646, 
21  S.  Ct.  259,  45  L.  ed.  357  [reversing  92 
Fed.  274,  63  U.  S.  App.  173,  34  C.  C.  A.  338, 
93  Fed.  728,  35  C.  C.  A.  554],  construing 
New  York  statute).  But  see  Bull  v.  Love- 
land,  10  Pick.  (Mass.)  9,  where  it  was  held 
that  after  a  creditor  had  agreed  to  place  his 
demand  in  the  hands  of  assignee  he  must  no- 
tify other  creditors  of  his  intention  to  at- 
tach before  he  could  secure  priority  by  levy- 
ing an  attachment. 

An  attachment  under  the  log  lien  act  takes 
precedence  over  a  general  attachment  which 
is  prior  in  time.  Halpin  f.  Hall,  42  Wis. 
176. 

A  distress  for  rent  takes  priority  over  an 
attachment  served  simultaneously  with  it, 
even  though  the  court  liad  erroneously  taken 
jurisdiction  over  the  distress  (Canterberry 
V.  Jordan,  27  Miss.  96 ) ,  because  the  right  of 
a  landlord  to  distrain  for  rent  is  not  af- 
fected by  attachment  proceedings  (Acker  v. 
Witherell,  4  Hill  (N.  Y.)  112)  ;  but  an  at- 
tachment on  property  off  the  rented  premises 
is  preferred  to  a  distress  for  rent,  because 
distress  can  only  be  had  against  property 
situated  on  the  premises  (Mosby  v.  Leeds,  3 
Call  (Va.)  439). 

Simultaneous  attachments. —  Attachments 
made  at  the  same  instant  stand  upon  an 
equal  footing  and  the  attaching  creditors 
share  equally  in  the  proceeds  arising  from 
the  sale  of  the  attached  property  (Lee  v. 
Hinman,  0  Conn.  165;  Fairfield  v.  Paine,  23 
Me.  498,  41  Am.  Dec.  357  ;  Durant  v.  John- 
son, 19  Pick.  (Mass.)  544;  Thurston  v.  Hun- 
tington, 17  N.  H.  438;  Stone  v.  Abbott,  3 
Baxt.  (Tenn.)  319;  Wilson  v.  Blake,  53  Vt. 
305)  ;  but  when  the  claim  of  one  creditor  can 
be  satisfied  with  less  than  half  the  proceeds 
the  remainder  goes  to  satisfy  the  other  at- 
tachment (Blaisdell  v.  Pray,  68  Me.  269; 
Sigourney  v.  Eaton,  14  Pick.  (Mass.)  414,  25 
Am.  Dec.  414).  See  also  Thurston  v.  Hun- 
tington, 17  N.  H.  438,  where  it  Was  held  that 
the  simultaneously  attaching  creditors  shared 
equally  in  the  proceeds,  although  one  of  the 
officers  making  the  levy  had  levied  several 
writs  and  returned  them  in  a  particular  or- 
der and  subject  to  each  other.  Attachments 
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have  been  held  to  be  simultaneous  when  one 
officer  attached  one  minute  after  a  certain 
hour,  and  the  other  attached  "  immediately 
after  the  same  hour  ( Shove  Dow,  13  Mass. 
529)  ;  and  where  two  creditors  executed 
bonds  of  indemnity  on  the  same  day  and  one 
obtained  the  first  order  from  the  chancellor, 
but  the  other  had  ten  minutes  priority  in  - 
having  his  process  served  (Dyer  v.  Mears,  2 
B.  Mon.  (Ky.)  528). 

Attachments  on  the  same  day. — Although 
as  a  general  rule  the  hour  of  the  day  at 
which  an  attachment  is  levied  is  considered 
in  determining  its  claim  to  priority  (Brain- 
ard  r.  Bushnell,  11  Conn.  16;  Gomila  v.  Mil- 
liken,  41  La.  Ann.  116,  5  So.  548;  Fairfield 
V.  Paine,  23  Me.  498,  41  Am.  Dec.  357  ;  West- 
ern Nat.  Bank  v.  National  Union  Bank,  91 
Md.  613,  46  Atl.  960;  Ginsberg  v.  Pohl,  35 
Md.  505 ) ,  it  has  been  held  that  there  is  no 
priority  between  attachments  levied  on  the 
same  day  (Yelverton  v.  Burton,  26  Pa.  St. 
351;  Long's  Appeal,  23  Pa.  St.  297),  either 
by  an  express  provision  of  statute  ( Steffens 
V.  Wanbocker,  17  S.  C.  47.5),  or  on  the  theory 
that  the  law  disregarded  fractions  of  a  day 
( Stone  i\  Abbott,  3  Baxt.  (Tenn.)  319).  But 
see  Davis  v.  Chadwick,  3  Pa.  Co.  Ct.  540, 
Avhere  it  was  held  that  a  sheriff  must  re- 
turn goods  taken  on  an  attachment  writ  to  a 
constable  who  had  levied  another  writ  on 
the  same  goods  earlier  in  the  day. 

Directions  not  to  levy. —  A  creditor  is  post- 
poned to  a  subsequent  attachment  when  he 
directs  the  officer  receiving  the  writ  not  to 
levy  it  (Moore  T.  Fitz,  15  Ind.  43)  ;  or  not 
to  levy  it  unless  another  attachment  issues 
(Florsheim  Dry  Goods  Co.  v.  George  Taylor 
Commission  Co.,  59  Ark.  307,  27  S.  W.  79). 
See  also  Remington  v.  Weber,  11  Utah  181, 
39  Pac.  822,  where  it  was  held  that  a  subse- 
quent attachment  would  prevail  against  a 
prior  one  when  the  first  was  not  accompanied 
with  instructions  as  to  service,  and  did  not 
specify  debtors  of  the  attachment  defendant 
on  whom  the  writ  should  be  served. 

Marshaling. — Where  the  first  attachment  is 
levied  on  two  stocks  of  goods  and  a  second  is 
levied  on  but  one  of  them,  the  second  attach- 
ing creditor  may  require  the  first  to  exhaust 
the  other  stock  before  resorting  to  that  upon 
which  the  second  levy  was  made.  This  rule 
was  enforced  although  a  third  attaching  cred- 
itor had  levied  on  the  stock  which  was  not 
covered  by  the  second  attachment.  Heye  v. 
Moody,  67  Tex.  615,  4  S.  W.  242.  Compare 
Silvers  v.  Edwards,  9  Ky.  L.  Kep.  945,  7 
S.  W.  619,  where  the  principle  of  marshaling 
was  applied  when  the  claim  against  one  par- 
cel of  the  attached  land  was  made  by  a  third 
person  other  than  a  subsequently  attaching 
creditor. 

99.  Alabama. —  Alexander  v.  King,  87  Ala. 
642,  6  So.  382. 

Arkansas. —  Hanauer  v.  Casey,  26  Ark.  352. 

Maine. —  Cole  v.  Butler,  43  Me.  401. 

New  York. — Van  Camp  v.  Searle,  147  N.  Y. 
150,  41  N.  E.  427,  70  N.  Y.  St.  878. 
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the  law,  and  must  take  all  the  steps  necessary  to  subject  the  attached  prop- 
erty to  sale  under  execution  in  satisfaction  of  his  claim. ^ 

"b.  How  Time  Is  Reckoned.  In  conformity  with  the  rule  that  the  lien  of 
attachment  dates  from  tlie  levy  ^  the  prevailing  doctrine  makes  the  moment  of 
levy  the  material  point  of  time  in  determining  which  of  two  or  more  attachments 
is  senior  to  the  others.^  When  successive  w^its  are  delivered  to  the  same  officer 
for  service,  statutes  directing  the  levy  of  writs  in  the  order  in  which  the  officer 


Pennsylvania. —  Harrison  v.  Hilgert,  15 
Phila.  (Pa.)  87,  40  Leg.  Int.  (Pa.)  46. 

United  States. —  Naumburg  v.  Hyatt,  24 
Fed.  898,  construing  North  Carolina  statute. 

A  sale  under  a  junior  attachment  will  not 
affect  the  rights  of  the  senior  attaching  cred- 
itor (Beck  V.  Brady,  7  La.  Ann.  1;  De  Wolf 
V.  Murphy,  11  R.  I.  630;  Caperton  v.  McCor- 
kle,  5  Gratt.  (Va.)  177)  ;  but  the  junior  at- 
taching creditor  must  protect  himself  by  as- 
serting his  claim  to  the  surplus  at  the  sale 
under  the  first  attachment  (De  Wolf  v..  Mur- 
phy,  11  R.  I.  630),  unless  the  prior  attaching 
creditors  join  in  the  motion  and  the  order  of 
sale  recognizes  the  prior  attachment  (Mc- 
Connell  v.  Kaufman,  5  Wash.  686,  32  Pae. 
782).  In  Barnard  v.  Fisher,  7  Mass.  71,  it 
was  held  that  the  second  attaching  creditor 
should  delay  his  proceedings  in  court  untij 
the  suit  in  which  the  prior  attachment  had 
been  made  was  concluded.  See  also  Riordan 
V.  Britton,  69  Tex.  198,  7  S.  W.  50,  5  Am.  St. 
Rep.  37,  where  it  was  held  that  the  purchaser 
under  a  junior  attachment  was  not  a  bona 
fide  purchaser  against  one  claiming  under  the 
prior  attachment. 

1.  Connecticut. —  Cole  V.  Wooster,  2  Conn. 
203. 

Kansas. —  Tootle  v.  Cahn,  52  Kan.  73,  34 
Pac.  401. 

Massachusetts. —  Peirce  v.  Partridge,  3 
Mete.  (Mass.)  44. 

Missouri. —  Barton  v.  Hunter,  59  Mo.  App. 
610;  Burnham  v.'  Blank,  49  Mo.  App.  56. 

Vermont. —  Brandon  Iron  Co.  v.  Gleason, 
24  Vt.  228  ;  Murray  v.  Eldridge,  2  Vt.  388. 

A  prior  attachment  was  postponed  when  the 
first  creditor  abandoned  his  attachment  and 
accepted  a  deed  of  the  attached  property 
from  defendant  which  was  not  delivered 
till  after  judgment  on  the  second  attachment 
suit.  Cook  V.  Love,  33  Tex.  487.  See  also 
Hayford  v.  Rust,  81  Me.  97,  16  Atl.  372, 
where  it  was  held  that  a  failure  to  record 
an  officer's  deed  given  on  the  sale  under  a 
prior  attachment  judgment  postponed  the 
first  attaching  creditor  to  a  subsequent  at- 
tachment. 

No  postponement  of  a  prior  attachment  was 
caused  by  a  release  of  a  portion  of  the  at- 
taclied  property  (Doggett,  etc.,  Co.  r.  Wimer, 
54  Mo.  App.  125)  ;  by  giving  a  check  in  pay- 
ment of  the  attaching  creditor's  claim  when 
the  check  is  relurned  to  the  drawer  on  the 
former's  loaniiiig  of  a  subsequent  attachment 
against  the  same  property  (Barton  r.  Hunter, 
59  Mo.  App.  610)  ;  by  an  agreement  for  a 
sale  of  the  attached  property,  and  payment 
of  the  proceeds  to  a  clerk  of  court  to  hold 
subject  to  the  rights  of  the  parties  (Cressy 


V.  Katz-Nevens-Rees  Mfg.  Co.,  91  Iowa  444, 
59  N.  W.  63)  ;  or  by  a  fraudulent  agreement 
by  the  prior  attaching  creditor  not  to  bid  at 
a  sale  of  the  attached  real  estate,  since  real 
estate  was  not  sold  at  auction  by  the  sheriff, 
but  a  portion  was  set  off  to  the  creditor 
(Spencer  v.  Champion,  13  Conn.  11). 

2.  See  supra,  XII,  A,  2. 

3.  Alahama. —  Bamberger  v.  Voorhees,  99 
Ala.  292,  13  So.  305. 

Arkansas. —  Arkadelphia  Lumber  Co.  v. 
McNutt,  68  Ark.  417,  59  S.  W.  761,  82  Am. 
St.  Rep.  299;  Derrick  v.  Cole,  60  Ark.  394, 
30  S.  W.  760. 

Connecticut. —  Gates  v.  Bushnell,  9  Conn. 
530. 

Georgia. —  Atlantic,  etc.,  R.  Co.  v.  Florida 
Constr.  Co.,  51  Ga.  241;  Willis  v.  Parsons, 

13  Ga.  335;  McDougald  v.  Barnard,  3  Ga. 
169. 

Kentucky. —  Kennon  v.  Ficklin,  6  B.  Mon. 
(Ky.)  414,  44  Am.  Dec.  776;  Sewell  v.  Sav- 
age, 1  B.  Mon.  (Ky.)  260. 

Louisiana. —  Edson  v.  Freret,  11  La.  Ann. 
710;  Harmon  v.  Juge  Fils,  6  La.  Ann.  768; 
Tufts  V.  Carradine,  3  La.  Ann.  430 ;  Grant  v. 
Fiol,  17  La.  158;  Scholefield  v.  Bradlee,  8 
Mart.  (La.)  495. 

Maryland. —  Western  Nat.  Bank  r.  Na- 
tional Union  Bank,  91  Md.  613,  46  Atl.  960; 
Ohio  Brass  Co.  v.  Clark,  86  Md.  344,  37  Atl. 
899;  Wallace  v.  Forrest,  2  Harr.  &  M.  (Md.) 
261. 

Nebraska. — Moore  v.  Fedewa,  13  Nebr.  379, 

14  N.  W.  170. 

Tennessee. —  Gilliland  v.  Cullum,  6  Lea 
(Tenn.)  521;  Stone  v.  Abbott,  3  Baxt. 
(Tenn.)  319. 

South  Carolina. —  Crocker  v.  Radcliflfe,  3 
Brev.  ( S.  C. )  23 ;  Robertson  r.  Forest.  2  Brev. 
(S.  C.)  466;  Crowninshield  r.  Strobel,  2  Brev. 
(S.  C.)  80.  Contra,  Callahan  v.  Hallowell,  2 
Bay  (S.  C.)  8. 

Washington. —  E.  C.  Meacham  Arms  Co.  r. 
Strong,  3  Wash.  Terr.  01,  13  Pac.  245. 

United  States.—  A\dcr  r.  Rotli,  2  :McCrary 
(U.  S.)  445,  5  Fed.  895  (construing  Arkan- 
sas statute )  :  Crigsby  r.  Love,  2  Cranch  C.  C. 
(U.  S.)  413,  11  Fed.  Cas.  No.  5.827  (con- 
struing Viro[inia  statute)  ;  Johnson  r.  Grif- 
"fith,  2  Cranch  C.  C.  (U.  S.)  199,  13  Fed.  Cas. 
No.  7,386. 

The  usual  practice  in  equity  is  to  allow  at- 
tachment claims  in  the  order  in  which  they 
are  levied.  Ohio  Brass  Co.  r.  Clark,  86  ^Id. 
344.  37  Atl.  899. 

When  the  first  attachment  has  been  set 
aside  tlie  priority  of  junior  attaching  credit- 
ors is  not  governed  by  the  date  of  the  tiling 
of  their  bills,  but  by  the  time  when  their  re- 
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receives  them  coupled  with  a  pre&nmption  of  performance  of  official  duty  has  led 
some  courts  to  look  to  the  time  when  tlie  writ  was  placed  in  the  officer's  hands 
rather  than  to  the  time  of  levy.* 

e.  Pro  Rata  Sharing.  Statutes  providing  for  ])to  rata  distribution  among 
attaching  creditors  are  of  extremely  rare  occurrence,^  but  where  there  is  express 


spective  attachments  were  levied.  Bambej^ger 
X.  Voorhees,  99  Ala.  292,  13  So.  305. 

4.  Arkansas. —  Simon  v.  Adler-Goldman 
Commission  Co.,  56  Ark.  292,  19  S.  W. 
921. 

Kansas. — Atchison,  etc.,  E.  Co.  v.  Schwarz- 
schild,  etc.,  Co.,  58  Kan.  90,  48.Pac.  591,  62 
Am.  St.  Eep.  604;  Larabee  v.  Parks,  43  Kan. 
436,  23  Pac.  598. 

Kentucky. —  Clay  v.  Scott,  7  B.  Mon.  (Ky.) 
554;  Kennon  v.  Ficklin,  6  B.  Mon.  (Ky.)  414, 
44  Am.  Dec.  776.  See  also  Phelps  v.  Ratcliffe, 
3  Bush  ( Ky. )  334,  where  the  court  presumed 
that  the  officer  had  first  levied  those  attach- 
ments which  first  came  to  his  hand. 

Maryland. —  May  v.  Buckhannon  River 
Lumber  Co.,  70  Md.  448,  17  Atl.  274. 

Missouri. —  State  v.  Harrington,  28  Mo. 
App.  287. 

Neto  York. —  Gillig  v.  George  C.  Treadwell 
Co.,  148  N.  Y.  177,  42  N.  E.  590  [reversing 
11  Misc.  (N.  Y.)  237,  32  N.  Y.  Suppl.  974, 
66.  N.  Y.  St.  459] ;  Van  Camp  v.  Searle,  147 
JST.  Y.  150,  41  N.  E.  427,  70  N.  Y.  St.  878 
[modifying  79  Hun  (N.  Y.)  134,  29  N.  Y. 
Suppl.  757,  24  N.  Y.  Civ.  Proc.  16]  ;  Yale 
V.  Matthews,  12  Abb.  Pr.  (N.  Y.)  379,  20 
How.  Pr.  (N.  Y.)  430;  Mechanics',  etc..  Bank 
V.  Dakin,  33  How.  Pr.  (N.  Y.)  316;  Learned 

Vandenburgh,  7  How.  Pr.  (N.  Y.)  379. 

Pennsylvania.—  Underbill  v.  McManus,  175 
Pa.  St.  39,  34  Atl.  308 ;  Fourth  St.  Nat.  Bank 
V.  Hunter,.  6  Pa.  Co.  Ct.  357,  46  Leg.  Int. 
(Pa.)  56. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  538. 
Delivery  of  writ  to  deputy  sheriff. —  It  has 

been  held  that  delivery  of  successive  attach- 
ment writs  to  deputy  sheriffs  is  the  same  as 
delivering  them  to  the  sheriff  himself  (State 
V.  Harrington,  28  Mo.  App.  287 )  ;  but  a  writ 
first  served  by  a  deputy  has  been  given 
priority  over  one  previously  placed  in  the 
hands  of  the  sherifJ  (E.  C.  Meachain  Arms 
Co.  r.  Strong,  3  Wash.  Terr.  61,  13  Pac. 
245). 

Delivery  of  a  copy  of  a  writ  of  attachment 
to  the  sheriff  is  not  equivalent  to  a  delivery 
to  him  of  the  writ  itself  even  though  the 
original  was  retained  by  the  judge.  INiagara 
Grape  Market  Co.  v.  Wvgant,  1  N.  Y.  App. 
Div.  588,  37  N.  Y.  Suppl.  486,  73  N.  Y.  St. 
110. 

Establishing  priority. —  An  officer's  return 
is  evidence  of  the  order  in  which  he  received 
and  served  writs  (Thurston  v.  Huntington,  17 
N.  H.  438 )  ;  and  statements  in  the  return  are 
binding  upon  the  officer  and  his  privies  (Jaf- 
f ray's  Appeal,  101  Pa.  St.  583).  Where  the 
return  is  silent  parol  evidence  is  admissible 
to  show  the  time  of  the  levy  (Brainard  v. 
Bushnell,  11  Conn.  16),  and  where  there  is 
nothing  in  the  return  or  on  the  face  of  the 
proceedings  to  show  the  time  of  service  of 
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two  writs  it  may  be  presumed  that  they  were 
served  at  the  same  time  (Ginsberg  v.  Pohl, 
35  Md.  505)  ;  but  a  levy  made  at  twelve 
o'clock  noon  will  be  considered  prior  in  point 
of  time  to  an  attachment  made  the  same  day 
where  no  particular  time  of  service  is  specified 
(Fairfield  z;.  Paine,  23  Me.  498,  41  Am.  Dec. 
357 )  ;  and  where  two  officers  attached  at  al- 
most the  same  time,  an  agreement  to  settle 
their  dispute  by  a  division  of  the  property 
precluded  them  from  afterward  raising  the 
question  of  priority  (Lyman  v.  Dow,  25  Vt. 
405). 

5.  Colorado.— Pro  rata  distribution  i-s  made 
among  creditors  whose  attachments  are  re- 
turnable to  the  same  term  of  court  and  among 
creditors  who  obtained  judgment  in  civil  ac- 
tions in  the  same  term  to  which  writs  of  at- 
tachment are  returnable  (Brady  c.  Farwel!, 
8  Colo.  97,  5  Pac.  808 )  ;  but  a  creditor  is  pre- 
ferred who  obtains  judgment  prior  to  the  issue 
of  an  attachment  writ,  although  at  the  same 
term  (Brady  v.  Farwell,  8  Colo.  97,  5  Pac. 
808),  who  has  previously  redeemed  property 
from  a  prior  attachment  (Maloney  p.  Grimes, 
1  Colo.  Ill),  or,  where  individual  property  of 
partners  is  attached,  who  has  a  claim  good 
against  individual  property,  while  his  com- 
petitor has  a  claim  which  is  good  only  against 
the  partnership  (Rouss  v.  Wallace,  10  Colo. 
App.  93,  50  Pac.  366).  The  circumstance 
that  the  attached  property  is  sold  under 
execution  issued  in  one  suit  only  will  not  pre- 
vent pro  rata  distribution.    Claflin  v.  Doggett, 

3  Colo.  413.  But  see  Baum  i\  Gosline,  4  Mc- 
Crary  (U.  S.)  317,  15  Fed.  220,  where  it  is 
held  that  the  Colorado  statute  regarding  pro 
rata  distribution  is  inoperative  because  in 
that  state  attachments  are  not  made  return- 
able to  any  specified  terms  of  court. 

Delaware. —  Property  seized  by  attachment 
becomes  liable  for  the  elEtims  of  all  other 
creditors  of  defendant  who  come  in  and  make 
proof  of  their  debts  before  the  auditor 
(Plunkett  V.  Moore,  4  Harr.  (Del.)  379); 
but  the  attaching  creditor  is  entitled  to  a 
double  share  or  dividend  if  such  shall  not 
exceed  his  debt  (Del.  Rev.  Code  (1893),  c. 
104,  §  11),  and  therefore  although,  after  the 
attaching  creditor  has  been  paid  under  an  ar- 
rangement collateral  to  the  attachment  pro- 
ceedings, the  proceedings  Avill  not  be  arrested, 
another  creditor  will  not  be  substituted  in  his 
stead,  for  that  would  entitle  the  substituted 
creditor  to  a  double  share  (Stone  v.  Jones, 

4  Harr.  (Del.)  255). 

Florida.—  There  was  formerly  no  priority 
between  successive  attachments.  If  judgments 
were  obtained  at  the  same  term  the  attaching 
creditors  shared  pro  rata  in  the  proceeds 
Post  'V.  Carpenter,  3  Fla.  1 ) ,  and  judgments 
entered  on  the  same  rule-day  were  judgments 
obtained  at  the  same  term  (Smith  v.  Bowden, 
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statutory  provision  for  sucli  distribution  it  is  held  that  all  creditors  coming  within 


23  Fla.  150,  1  So.  314).  The  present  statute 
regarding  attachment  liens  reads  that  "  levies 
upon  the  same  property  under  successive  at- 
tachments shall  have  precedence  as  liens  in 
the  order  in  which  they  are  made."  Fla.  Rev. 
Stat.  (1892),  §  1651. 

Illinois. —  Two  or  more  creditors  beginning 
attachment  suit*  which  are  returnable  to  the 
same  term  of  court  share  pro  rata,  although 
judgments  are  obtained  at  different  terms 
(Pollack  V.  Slack,  92  111.  221;  Jones  v.  Jones, 
16  111.  117;  Warren  v.  Iscarian  Community, 
16  111.  114),  even  where  the  action  is  com- 
menced within  ten  days  of  the  term  (Mechan- 
ics' Sav.  Inst.  I'.  Givens,  82  111.  157)  ;  and  all 
creditors  who  obtain  judgments  in  any  sort 
of  suit  at  the  term  when  the  attachment  is 
returnable  or  at  the  term  when  judgment  is 
obtained  in  the  attachment  suit  share  pro 
rata  (Pollack  v.  Slack,  92  111.  221;  McCoy 
V.  Schnellbacker,  2  111.  App.  582),  without 
regard  to  the  court  in  which  the  proceedings 
were  instituted  (MacVeagh  v.  Roysten,  172 
111.  515,  50  N.  E.  153  [aprming  71  111.  App. 
617]).  The  right  to  share  pro  rata  is  not 
lost  by  levying  an  attachment  on  real  estate 
and  then  suspending  the  levy,  but  where  two 
judgments  are  recovered  for  the  same  debt, 
the  amount  of  one  only  can  l.e  used  in  esti- 
mating the  creditor's  pro  rata  share  in  the 
proceeds  of  attached  property.  Everinghara 
V.  National  City  Bank,  124  111.  527,  17  N.  E. 
26  {affirming  25  111.  App.  637].  No  pro  rata 
distribution  is  made  where  the  other  suits  are 
continued,  although  the  attachment  suit  is 
also  continued  (Jones  v.  Jones,  16  III.  117; 
Rucker  v.  Fuller,  11  111.  223)  ;  where  superior 
diligence  on  the  part  of  one  creditor  secures 
property  of  the  debtor  (MacVeagh  r.  Roysten, 
172  111.  515,  50  N.  E.  153  [affirming  71  III. 
App.  617];  Pierson  v.  Robb,  4  111.  139); 
where  the  first  attachment  suit  is  not  prose- 
cuted to  judgment  (Paltzer  v.  National  Bank, 
145  111.  177,  34  N.  E.  54  [affirming  41  111.  App. 
443] )  ;  where  a  judgment  by  confession  is  ob- 
tained, for  that  is  not  a  suit  commenced  by 
summons,  capias,  or  attachment  (Brewster 
V.  Riley,  19  111.  App.  581);  where  a  third 
person  sues  the  first  attaching  creditor,  and 
makes  out  a  good  title  to  the  attached  prop- 
erty (Locke  V.  Duncan,  53  111.  App.  373); 
Avhere  the  second  attaching  creditor  acquires 
the  debtor's  right  to  the  attached  property 
and  these  two  rights  merge  (Donk  v.  Alex- 
ander, 117  111.  330,  7  N.'e.  672)  ;  or  where 
a  mortgage  intervenes  between  the  two  at- 
tachments (Jones  c.  Jones,  16  111.  117). 

Indiana.— Ot\\QY  creditors  may  file  their 
claims  in  an  attachment  suit  and  after  costs 
have  been  paid  all  the  creditors  are  entitled 
to  share  in  the  proceeds  in  proportion  to  the 
amount  of  their  several  claims.  Compton  v. 
Crone,  58  Ind.  106;  Shirk  t;.  Wilson,  13  Ind. 
129;  Henderson  i\  Bliss,  8  Ind.  100;  Cibson 
V.  Stevens,  3  McLean  (U.  S. )  551,  10  Fed. 
Cas.  No.  5,401  [reversed,  on  another  point, 
in  8  How.  (U.  S.)  384,  12  t>.  od.  1123]. 
Claims  may  be  filed  under  the  original  at- 


tachment at  any  time  while  the  same  is  pend- 
ing (Henderson  v.  Bliss,  8  Ind.  100)  ;  even 
though  the  claim  upon  which  the  attachment 
proceeding  was  commenced  has  been  satisfied 
(Ziegenhager  v.  Doe,  1  Ind.  296)  ;  or  is  based 
upon  a  decree  for  alimony  in  favor  of  the 
wife  of  attachment  defendant  (Farr  v. 
Buckner,  32  Ind.  382)  ;  and  there  is  no  final 
adjustment  until  all  pending  claims  have  been 
settled  by  judgment  and  a  sale  of  the  property 
ordered  (Lexington,  etc.,. R.  Co.  r.  1^'ord  Plate 
Glass  Co.,  84  Ind.  516  [distinguishing  Cooper 
V.  Metzger,  74  Ind.  544]).  Where  there  is 
anything  in  the  record  indicating  that  the 
creditor  filing  a  complaint,  affidavit,  and  un- 
dertaking intends  to  file  the  same  under  the 
original  proceeding,  he  will  be  held  to  become 
a  party  to  the  original  action  (Rj^an  r. 
Burkam,  42  Ind.  507 ) ,  and  no  new  summons 
need  be  issued  against  defendant  (Schmidt  r. 
Colley,  29  Ind.  120)  ;  for  the  original  writ  is 
sufficient  (Taylor  v.  Elliott,  51  Ind.  375). 
Although  a  creditor  omitting  to  file  his  claim 
under  the  original  proceedings  cannot  acquire 
a  prior  lien  against  the  property  (Fee  r. 
Moore,  74  Ind.  319),  the  execution  of  a  bond 
by  the  attachment  defendant  for  the  release 
of  the  attached  property  has  been  held  not  to 
preclude  subsequently  applying  creditors 
(Taylor  v.  Elliott,  51  Ind.  375;  Rugg  v.  John- 
son, 13  Ind.  437.  Contra,  Scott  v.  McDonald, 
27  Ind.  33,  where  the  attachment  of  a  steam- 
boat had  been  released  by  giving  bond  under 
section  661  of  the  code,  and  it  was  held  that 
other  creditors  could  not  subsequently  fila 
their  claims  in  the  suit ) . 

New  Jersey. — An  attachment  operates  as  a 
lien  on  the  property  of  defendant  within  tuo 
county  in  favor  of  all  attaching  creditors  who 
come  in  under  the  attachment  proceedings 
( Phoenix  Iron  Co.  v.  New  York  Wrought  Iron 
R.  Chair  Co.,  27  N.  J.  L.  484)  before  defend- 
ant has  entered  an  appearance  (Devlan  r. 
Wells,  65  N.  J.  L.  213,  17  AtL  467;  Blateii- 
ford  V.  Coiiover,  40  N.  J.  Eq.  205,  1  Atl.  lU, 
7  Atl.  354) ,  even  though  defendant  dies  before 
the  other  creditors  enter  their  rule  to  be 
admitted  (Smith  r.  Warden,  35  N.  J.  L. 
346)  ;  but  before  other  creditors  apply  iho 
original  attaching  creditor  may  discontinue 
the  suit  if  he  acts  in  good  faith  (Dufiln  c. 
Wolf,  21  N.  J.  L.  475)  and  the  discontinuance 
is  effected  by  motion  in  open  court,  and  not 
by  a  secret  agreement  (Cuuimiii^  /■.  Blair,  IS 
N.  J.  L.  151).  Although  niissiatcmeut  of 
the  amount  of  an  api)lyiiig  t'loditor's  claim 
does  not  prevent  him  iiom  obtaining  )udo- 
nient  for  a  lar.i^vr  amount,  bocauso  ihoiv  "i>  no 
requiremenl  thai  such  civilitor  should  siale 
the  amount  of  his  claim  ( Hanness  r.  bmith, 
21  N.  J.  L.  4!):)),  the  validity  of  the  claims 
filed  may  be  contested  by  other  credit ov.> 
(Stewart  r.  Walters,  38  N.  J.  L.  274)  :  but 
an  attaching  creditor  was  allowed  to  share 
pro  rala  with  other  creditors  in  the  distribu- 
tion of  the  proceeds  of  the  attached  proixM-ty, 
altliough  he  had  collateral  security  for  i;"is 
claim   (Benedict  r.  Benedict.  15  N.  -i.  Eq. 
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provisions  of  the  act  are  entitled  to  share  equally  in  the  proceeds  of  the 
attaclied  property.^ 

d.  Postponement  of  Prior  Attachment  —  (i)  Basis  of  Juniob  Creditor's 
Right  to  Attack.  As  a  mere  stranger  having  no  interest  in  an  attachnient 
suit  cannot  contest  the  validity  of  the  attachment,  a  subsequently  attaching  cred- 
itor must  show  that  his  attachment  is  valid  ^  and  that  a  binding  levy  was  made  on 


150),  and  an  attachment  by  one  creditor  does 
not  bar  a  subsequent  attacliment  by  another 
creditor  against  the  same  defendant,  and  in 
the  same  county  (Dufl&n  v.  Wolf,  21  N.  J.  L. 
475;  BrowTi  f.  Bissett,  21  N.  J.  L.  46  [oi?er- 
ruling  Cummins  v.  Blair,  18  N.  J.  L.  151]. 
Compare  Brundred  v.  Del  Hoyo,  20  N.  J.  L. 
328).  But  see  Blatchford  v.  Conover,  40 
N.  J.  Eq.  205,  1  Atl.  16,  7  Atl.  354,  where 
after  an  attachment  was  made  other  creditors 
came  in  by  filing  claims,  and  defendant  sub- 
sequently opened  up  a  default  against  himself 
and  had  judgment  in  the  original  attachment 
suit  reversed.  It  was  held  that  a  grantee 
from  defendant  who  received  his  deed  af- 
ter the  levy  of  the  original  attachment  pre- 
vailed over  the  rights  of  the  applying  cred- 
itors because  their  liens  only  dated  from  the 
time  when  judgment  was  entered  on  their 
claims. 

Procedure  by  subsequent  creditors. —  If  af- 

t^r  creditors  have  tiled  their  claims  in  an  at- 
tachment the  defendant  appears  and  gives 
bond,  the  creditors  must  file  declarations  and 
their  claim  will  be  contested;  but  if  the  trial 
results  in  favor  of  the  creditors  they  may  re- 
cover costs  although  their  judgment  be  for 
less  than  fifty  dollars.  Reed  v.  Chegaray,  20 
N.  J.  L.  616. 

Pro  rata  distribution  was  made  when  at- 
tachments were  abandoned,  and  all  the  cred- 
itors accepted  a  trust  fund,  arising  from  a 
sale  of  the  attached  property  (Claiborne  v. 
Stewart,  4  Baxt.  (Tenn.)  206),  and  where 
several  attachments  issued  on  a  ground  not 
controverted  but  the  record  showed  no  right 
to  an  attachment  in  any  of  the  attaching 
creditors  ( Bright  v.  Blakemore,  9  Ky.  L,  Rep. 
56).  See  also  Stamper  v.  Hibbs,  94  Kv.  358, 
15  Ky.  L.  Rep.  174,  22  S.  W.  607,  where  it 
was  held  that  when  a  debtor  in  failing  circum- 
stances makes  a  conveyance  which  is  con- 
structively fraudulent,  all  his  creditors  share 
pro  rata  in  his  property  by  statute,  but  where 
a  creditor  sues  out  an  attachment  on  th-i 
ground  of  a  fraudulent  conveyance  and  estab- 
lishes actual  fraud  he  has  a  prior  lien,  and 
other  creditors  have  subordinate  liens  dating 
from  the  time  of  filing  their  petition. 

6.  Colorado. —  Brady  v.  Farwell,  8  Colo.  97, 
5  Pac.  808;  Claflin  v.  Doggett,  3  Colo.  413; 
Rouss  V.  Wallace,  10  Colo.  App.  93,  50  Pac. 
366. 

Delaware. —  Plunkett  v.  Moore,  4  Harr. 
(Del.)  379. 

Florida. —  Smith  v.  Bowden,  23  Fla.  150,  1 
So.  314;  Post  V.  Carpenter,  3  Fla.  1. 

Illinois. —  Donk  v.  Alexander,  117  111.  330, 
7  N.  E.  672;  Smith  v.  Clinton  Bridge  Co.,  13 
111.  App.  572. 

Indiana. —  Shirk  v.  Wilson,  13  Ind.  129. 

New  Jersey.— Bumn  v.  Wolf,  21  N.  J.  L. 
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475;  Cummins  v.  Blair,  18  N.  J.  L. 
151. 

Canada. —  Darling  v.  Smith,  10  Ont.  Pr. 
360,  where,  however,  the  creditor  who  levied 
the  attachment  was  entitled  to  have  the  costs 
of  issuing  and  executing  the  attachment  paid 
to  him  before  the  proceeds  were  distributed 
among  the  other  creditors. 

7.  Hamilton-Brown  Shoe  Co.  v.  Mercer,  84 
Iowa  537,  51  N.  E.  415,  35  Am.  St.  Rep.  331; 
Ladenburg  v.  Commercial  Bank,  2  N.  Y.  App. 
Div.  477,  37  N.  Y.  Suppl.  1085,  74  N.  Y.  St. 
267 ;  Selser  Bros.  Co.  v.  Potter  Produce  Co., 
77  Hun  (N.  Y.)  313,  28  N.  Y.  Suppl.  428, 

59  N.  Y.  St.  826;  Hodgman  v.  Barker,  17 
N.  Y.  Suppl.  911,  43  N.  Y.  St.  797  [affirming 

60  Hun  (N.  Y.)  156,  14  N.  Y.  Suppl.  574, 
38  N.  Y.  St.  578,  20  isi.  Y.  Civ.  Proc.  341]; 
Williams  v.  Waddell,  5  J^.  Y.  Civ.  Proc.  191; 
Bradley  v.  Interstate  Land,  etc.,  Co.,  12  S.  D. 
28,  80  N.  W.  141. 

The  position  of  a  subsequently  attaching 
creditor  is  one  of  attack  and  not  of  defense, 
and  he  must  set  up  his  claim  in  some  afiirma- 
tive  shape  so.  that  it  may  be  met  and  contro- 
verted before  he  can  ask  to  have  brought 
under  consideration  the  claim  of  another  witli 
which  he  may  have  no  concern.  Ward  v. 
Howard,  12  Ohio  St.  158.  To  same  eflect  see 
Shea  V.  Johnson,  101  Cal.  455,  35  Pac.  1023, 
where  it  is  held  that  a  complaint  by  a  sub- 
sequently attaching  creditor  must  set  out 
facts  from  which  the  nature  of  his  alleged  lien 
can  be  determined,  and  must  state  tiiat  his 
claim  is  a  just  one.  Compare  Parker  v.  Per- 
kins, 53  N.  H.  607,  where  the  subsequently 
attaching  creditor  was  let  in  to  defend  the 
prior  attachment  suit  on  giving  bond  accord- 
ing to  the  state  practice,  and  it  was  held  that 
he  must  establish  the  validity  of  his  own 
claim  before  attacking  the  claim  for  which 
the  prior  attachment  was  brought.  See  also 
Taylor  v.  Frost,  2  How.  Pr.  (^^.  Y.)  214,  for 
form  of  petition  by  an  intervener  seeking  to 
be  deemed  an  attaching  creditor. 

Where  attachments  are  equally  defective 
the  second  creditor  has  no  standing  to  attack 
a  prior  attachment.  Ladenburg  v.  Commer- 
cial Bank,  148  N.  Y.  202,  42  N.  E.  587; 
Central  Nat.  Bank  v.  Ft.  Ann  Woolen  Co., 
143  N.  Y.  624,  37  N.  E.  827,  60  N.  Y.  St. 
873  [affirming  57  N.  Y.  St.  316] ;  Corn  Exch. 
Bank  v.  Marckwald,  57  N.  Y.  Suppl.  458,  28 
N.  Y.  Civ.  Proc.  412;  Williams  v.  Kulla,  11 
N.  Y.  St.  283. 

Sufficiency  of  proof. —  The  existence  of  a 
valid  junior  attachment  may  be  established 
by  afiidavit,  but  an  afiidavit  is  insufficient 
when  it  is  based  on  information  and  belief 
(Knudson  v.  Matuska,  etc.,  Furniture  Co., 
7  N.  Y.  Civ.  Proc.  86,  1  How.  Pr.  N.  S. 
(N.  Y. )   152),  especially  when  no  excuse  is 


ATTACHMENT 


[4  Cye.]  m 


the  same  property  that  was  seized  under  the  prior  writ^  before  he  acquires  any 
standing  in  court  to  raise  the  objections  open  to  him. 

(ii)  Grounds  For  Postponement?  Although  mere  irregularities  in  a  prior 
attachment  which  defendant  has  not  taken  advantage  of  will  not  postpone  it  to 
the  claims  of  subsequently  attaching  creditors/*^  a  defect  which  takes  away  the 


given  for  not  obtaining  affidavits  based  upon 
personal  knowledge  (National  Broadway 
Bank  v.  Barker,  128  N.  Y.  603,  27  N.  E.  1029, 
38  N.  Y.  ,St.  920  {.affirming  14  N.  Y.  Suppl. 
529,  38  N.  Y.  St.  597,  20  N.  Y.  Civ.  Proc. 
338] ;  Hodgman  v.  Barker,  128  N.  Y.  601,  27 
N.  E.  1029,  40  N.  Y.  St.  773  {affirming  60 
Hun  (N.  Y.)  156,  14  N.  Y.  Suppl.  574,  38 
N.  Y.  St.  578,  20  N.  Y.  Civ.  Proc.  341]),  or 
where  the  sources  of  his  information  are  not 
alleged  by  affiant  (Everitt  v.  Everitt  Mfg. 
Co.,  11  N.  Y.  Suppl.  508,  33  N.  Y.  St.  996). 
Coinpare  Pitts  v.  Seribner,  19  N.  Y.  Suppl. 
519,  46  N.  Y.  St.  726,  where  it  is  held  that 
a  sufficient  prima  facie  showing  of  interest  is 
made  out  by  a  subsequently  attaching  creditor 
if  he  annexes  a  copy  of  the  warrant  of  the 
subsequent  attachment  to  the  moving  affidavit, 
although  the  complaint,  affidavits,  and  under- 
taking on  which  the  attachment  is  alleged  to 
liave  been  issued  are  not  presented. 

Only  prima  facie  proof  of  the  debt  of  the 
junior  attacning  creditor  is  necessary  to  en- 
title him-  to  intervene  in  the  prior  attachment 
suit.  H.  B.  Claflin  Co.  v.  Feibelman,  44  La. 
Ann.  518,  10  So.  862. 

8.  Dayton  v.  McElwee  Mfg.  Co.,  19  N.  Y. 
Suppl.  46,  46  N.  Y.  St.  139,  22  N.  Y.  Civ. 
Proc.  227;  Sill  Stove  Works  v.  Scott,  62 
N.  Y.  App.  Div.  566,  71  N.  Y.  Suppl.  181; 
Ladenburg  v.  Commercial  Bank,  2  N.  Y. 
App.  Div.  477,  37  N".  Y.  Suppl.  1085,  74 
N.  Y.  St.  267;  Tim  V.  Smith,  3  K  Y.  Civ. 
Proc.  347,  65  How.  Pr.  (N.  Y.)  199;  Knudson 
i\  Matuska,  etc..  Furniture  Co.,  7  N.  Y.  Civ. 
Proc.  86,  1  How.  Pr.  N.  S.  (N.  Y.)  152; 
Bradley  v.  Interstate  Land,  etc.,  Co.,  12  S.  D. 
28,  80  k  W.  141.  Compare  Scharff  v.  Chaffe, 
68  Miss.  641,  9  So.  897,  where  on  appeal  from 
the  denial  of  a  motion  by  junior  attaching 
creditor  to  quash  a  prior  levy,  the  record  diii 
not  show  how  or  when  the  writ  of  the  second 
attaching  creditor  was  levied,  and  it  was  held 
that  judgment  denying  the  motion  must  be 
affirmed. 

9.  A  change  of  venue  in  an  attachment  suit 
would  not  postpone  a  prior  to  a  subsequent 
attachment.  Laird  v.  Dickerson,  40  Iowa 
665. 

10.  Arkansas. —  Davis  v.  H.  B.  Claflin  Co., 
63  Ark.  157,  38  S.  W.  662,  1117,  41  S.  W. 
996,  58  Am.  St.  Rep.  102,  35  L.  R.  A.  776 ; 
Baker  p.  Ayers,  58  Ark.  524,  25  S.  W.  834; 
Caruth-Byrnes  Hardware  Co.  v.  Deere,  53 
Ark.  140,  13  S.  W.  517,  7  L.  R.  A.  405;  San- 
noner  i\  Jacobson,  47  Ark.  31,  14  S.  W.  458. 

California. —  Fridenberg  v.  Pierson,  18  Cal. 
152,  79  Am.  Dec.  162. 

Kansas. —  Standard  Implement  Co.  v.  Lans- 
ing Wagon  Works,  58  Kan.  125,  48  Pac.  638 ; 
flenderson  v.  Stetter,  31  Kan.  56,  2  Pac.  849 ; 
Wichita  Nat.  Bank  v.  Wichita;  Produce  Co., 
8  Kan.  App.  40,  54  Pac.  11. 


Louisiana. —  Augusta  Bank  v.  J audon,  9 
La.  Ann.  8. 

Mississippi. —  Jones  v.  Moody,  59  Miss.  327. 

Nebraska. —  Rudolf  v.  McDonald,  6  Nebr. 
163. 

Neio  Hampshire. —  Revnolds  v.  Damrell,  1 9 
N.  H.  394. 

New  York. — Van  Camp  v.  Searle,  147  N.  Y. 
150,  41  N.  E.  427,  70  N.  Y.  St.  878;  Jacobs 
V.  Hogan,  15  Hun  (N.  Y.)  197;  Ketchum  v. 
Ketchum,  1  Abb.  Pr.  N.  S.  (N.  Y.)  157; 
Isham  V.  Ketchum,  46  Barb.  (N.  Y.)  43; 
Matter  of  Griswold,  13  Barb.  (N.  Y.)  412. 

North  Carolina. —  German  Looking  Glass 
Plate  Co.  V.  Asheville  Furniture,  etc.,  Co., 
126  N.  C.  888,  36  S.  E.  199. 

0/ito.— Ward  v.  Howard,  12  Ohio  St.  158; 
Harrison  v.  King,  9  Ohio  St.  388. 

South  Carolina. —  Ferguson  v.  Gilbert,  17 
S.  C.  26 ;  Lindau  v.  Arnold,  4  Strobh.  ( S.  C. ) 
290. 

Texas. —  Nenney  v.  Schluter,  62  Tex.  327; 
Joseph  Peters  Furniture  Co.  v.  Dickey,  2  Tex. 
Unrep.  Cas.  237. 

Irregularities  insufftcient  to  postpone. —  A 
prior  attachment  cannot  be  defeated  at  tha 
instance  of  a  junior  attaching  creditor  on  ac- 
count of  irregularity  in  the  attachment  bond 
(Austin  V.  Goodbar'Shoe  Co.,  60  Ark.  444,  30 
S.  W.  888;  Fridenberg  v.  Pierson,  18  Cal.  152, 
79  Am.  Dec.  162;  Van  Arsdale  v.  Krum,  9  Mo. 
397)  or  service  of  summons  on  defendant 
(Darby  v.  Shannon,  19  S.  C.  526)  ;  on  account 
of  defects  in  the  affidavit  ( Fridenberg  v.  Pier- 
son, 18  Cal.  152,  79  Am.  Dec.  162:  Goodbar 
V.  Sulphur  Springs  City  Nat.  Bank,  78  Tex. 
461,  14  S.  W.  851.  But  see  Rome  Bank  v. 
Haselton,  15  Lea  (Tenn.)  216,  where  it  was 
held  that  the  failure  of  the  prior  attaching 
creditor  to  take  oath  that  the  debtor  had 
fraudulently  transferred  his  property  was  a 
fatal  defect  and  could  be  taken  advantage  of 
by  a  subsequently  attaching  creditor)  ;  or  be^ 
cause  the  affidavit  was  false  when  there  has 
been  no  collusion  between  the  prior  attaching 
creditor  and  the  deotor  (JMallette  v.  Ft.  Worth 
Pharmacy  Co.,  21  Tex.  Civ.  App.  267,  51  S.  W. 
859),  or  the  attaching  creditor  honestly 
believed  that  the  allegations  in  the  affi- 
davit were  true,  and  had  probable  oround 
for  such  belief  (Orr,  etc..  Shoe  Co.  v. 
Harris,  82  Tex.  273,  18  S.  W.  308).  See 
also  Putney  v.  Wolberg,  127  Ala.  124.  28 
So.  /41  (where  it  was  held  that  a  sub- 
sequently attaching  creditor  could  not  enjoin 
a  prior  attachment  because  no  statutory 
grounds  for  it  existed) ;  Rice  r.  Wolff,  65  Wis. 
1,  26  N.  W.  181  (where  it  was  held  that  a 
subsequently  attaching  creditor  could  not  in  a 
bill  in  equity  filed  several  months  after  the 
seizure  of  the  proj>crty  deny  the  existence  of 
grounds  for  a  prior  attnehnient ) . 

After  judgment  in  an  attachment  suit  a 
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jurisdiction  of  the  court  and  renders  the  proceeding  void  will  do  so ;  and  it 
has  been  held  that  a  second  attaching  creditor  may  secure  priority  by  showing 
that  the  earlier  attachment  was  fraudulent/^  or  was  based  on  an  invalid  claim. 


subsequently  attaching  creditor  cannot  take 
advantage  of  irregularities  in  the  proceedings. 
Leppel  V.  Beck,  2  Colo.  App.  390,  31  Pac.  185; 
Harrison  v.  Shaffer,  60  Kan.  176,  55  Pac.  8§.l. 

Waiver  of  exemption. — Where  an  attach- 
ment defendant  had  a  right  to  claim  exemp- 
tion against  a  first  attachment,  but  not 
against  one  subsequently  levied,  and  he 
waived  his  right  of  exemption  as  to  the  first 
attachment,  it  was  held  that  the  lien  of  the 
first  was  superior  to  that  of  the  second. 
Wallace  v.  Swan,  6  Dak.  220,  50  N.  W.  624. 

11.  Arfcansas.-^  Sannoner  v.  Jacobson,  47 
Ark.  31,  14  S.  W\  458. 

California. —  McEldowney  v.  Madden,  124 
Cal.  108,  56  Pac.  783. 

Kansas. —  Standard  Implement  Co.  v.  Lan- 
sing Wagon  Works,  58  Kan.  125,  48  Pac.  638; 
Wichita  Nat.  Bank  v.  Wichita  Produce  Co., 
8  Kan.  App.  40,  54  Pac.  11. 

ISfeio  York. —  Van  Camp  v.  Searle,  147  N.  Y. 
150,  41  N.  E.  427,  70  N.  Y.  St.  878;  Jacobs 
V.  Hogan,  85  N.  Y.  243. 

South  Carolina. —  Ferguson  v.  Gilbert,  17 
S.  C.  26.  Compare  Gardner  v.  Hust,  2  Rich. 
(S.  C.)  601.  where  it  was  held  that  an  il- 
legal' and  void  service  could  not  be  waived  by 
defendant  to  the  prejudice  of  subsequently 
attaching  creditors. 

Invalid  attachments. —  An  attachment  will 
be  postponed  when  it  is  based  on  a  claim  for 
which  the  law  does  Hot  provide  the  remedy 
of  attachment  (Rice  v.  Dorrian,  57  Ark.  54l, 
22  S.  W.  213;  Ward  v.  Howard,  12  Ohio  St. 
158)  ;  where  the  writ,  contrary  to  statutory 
provisions,  was  issued  before  the  main  action 
was  commenced  (Seibert  v.  Switzer,  35  Ohio 
St.  661)  ;  where  the  suit  by  attachment  was 
brought  without  plaintiff's  knowledge  (Ca- 
ruth-Byrnes  Hardware  Co.  v.  Deere,  53  Ark. 
140,  13  S.  W.  517,  7  L.  R.  A.  405)  ;  or  where 
an  attachment  is  based  on  grounds  known  to 
be  false,  although  as  between  the  attaching 
creditor  and  defendant  the  truth  of  the  al- 
leged grounds  is  immaterial  (Kollette  v.  Sei- 
bel,  7  Tex.  Civ.  App.  260,  26  S.  W.  863.  Con- 
tra, Glaser  v.  Ft.  Smith  First  Nat.  Bank,  62 
Ark.  171,  34  S.  W.  1061,  35  L.  R.  A.  765). 

Jurisdiction  obtained  by  consent  of  parties 
.  does  not  relate  back  and  a  second  attachment 
levied  before  a  consent  which  gives  the  court 
jurisdiction  over  a  prior  attachment  will  con- 
stitute a  first  lien  on  the  property.  Shaw  v. 
Carrick,  6  Ky.  L.  Rep.  653. 

Omitting  the  name  of  the  defendant  whose 
property  is  attached  from  an  attachment  bill 
is  a  defect  which  will  postpone  the  lien  of  the 
attachment  to  that  of  another  creditor  whose 
levy  was  subsequently  made.  Lillard  v.  Por- 
ter, 2  Head  (Tenn.)  176.  And  see  Lorie  v. 
Abernathy,  63  Mo.  App.  249,  where'  it  was 
held  that  a  slight  error  in  the  name  of  de- 
fendant was  sufficient  to  postpone  a  prior  to 
a  junior  attachment. 

12.  Alabama. —  Rice  v.  Less,  105  Ala.  298, 
16  So.  719. 


California. —  Coghill  v.  Marks,  29  Cal.  673; 
Speyer  v.  Ihmels,  21  Cal.  280,  81  Am.  Dec. 
157;  Fridenberg  v.  Pierson,  18  Cal.  152,  79 
Am.  Dec.  162. 

Georgia. —  Smith*  v.  Gettinger,  3  Ga.  140. 

Kentucky. —  Flowers  v.  Miller,  13  Ky.  L. 
Rep.  250,  16  S.  W.  705;  Reisert  v.  Vancleve, 
9  Ky.  L.  Rep.  401.  Compare  Meyer  v.  Ruff,, 
13  Ky.  L.  Rep.  254,  16  S.  W.  84,  where  filing 
a  lis  pendens  was  held  not  to  give  priority 
to  an  invalid  attachment.  And  see  Owens- 
boro  Deposit  Bank  v.  Smith,  22  Ky.  L.  Rep. 
808,  58  S.  W.  792 ;  Simmons  Hardware  Co.  t\ 
Whitaker,  16  Ky.  L.  Rep.  32,  which  hold  that 
fraudulent  collusion  between  a  debtor  and 
creditor  for  the  purpose  of  giving  the  cred- 
itor a  preference  does  Hot  entitle  a  junior  at- 
taching creditor  to  priority,  but  that  his 
only  remedy  is  to  have  the  prior  attachment 
declared  to  be  a  general  assignment  for  the 
purpose  of  creditors  under  the  Kentucky 
statute. 

Michigan.^ — Hale  v.  Chandler.  3  Mich.  531. 

Mississippi.—  Henderson  v.  Thornton,  37 
Miss.  448,  75  Am.  Dec.  70. 

Nebraska. —  Deere  v.  Eagle  Mfg.  Co.,  49 
Nebr.  385,  68  N.  W.  504. 

Missouri. —  Freedman  v.  Holberg,  89  Mo. 
App.  340. 

Montana. — Butte  First  Nat.  Bank  r.  Boyce, 
15  Mont.  162,  38  Pac.  829,  where,  however, 
the  proof  offered  by  the  subsequently  attach- 
ing creditor  was  held  insufficient. 

Texas.— Cook  v.  Pollard,  70  Tex.  723,  8 
S.  W.  512;  Nenney  v.  Schluter,  62  Tex.  327; 
Interstate  Nat.  Bank  v.  Stuart.  (Tex.  Civ. 
App.  1896)  39  S.  W.  963;  Dalsheimer  v.  Mor- 
ris, 8  Tex.  Civ.  App.  268,  28  S.  W.  240; 
Joseph  Peters  Furniture  Co.  v.  Dickey,  2  Tex. 
XJnrep.  Cas.  237.  Compare  Freiberg  v.  Frei- 
berg, (Tex.  1892)  19  S.  W.  791.  And  se& 
Heidenheimer  t\  Johnson,  76  Tex.  200,  13 
S.  W.  46,  where  the  evidence  offered  by  the 
subsequently  attaching  creditors  was  held 
sufficient  to  show  fraud. 

The  invalidity  of  plaintiff's  claim  need  not 
be  alleged  by  a  subsequently  attaching  cred- 
itor when  he  seeks  to  have  the  prior  attach- 
ment postponed  because  it  is  fraudulent  and 
collusive.  Martin  Clothing  Co.  v.  Page,  I 
Tex.  Civ.  App.  537,  21  S.  W.  702. 

Joint  property. — Where  separate  attach- 
ment suit?  are  brought  against  two  persons 
individually  and  both  are  levied  on  property 
owned  jointly  by  the  two  attachment  defend- 
ants, the  question  of  fraud  in  either  attach- 
ment cannot  be  raised,  because  the  creditors 
are  attaching  different  estates.  Pond  v.  Skid- 
more,  40  (Jonn.  213. 

13.  Alabama. —  Henderson  v.  J.  B.  Brown 
Co.,  125  Ala.  566,  28  So.  79. 

California. —  Briody  v.  Conro,  42  Cal.  135; 
Speyer  v.  Ihmels,  21  Cal.  280,  81  Am.  Dec. 
157. 

Connecticut. —  Norton  v.  Hickok,  25  Conn.. 
356. 
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So,  where  the  junior  creditor  shows  that  the  prior  attacliment  was  based  on  an 
immature  claim  "  it  has  been  held  that  this  will  postpone  the  prior  lien. 

(ill)  Procedure — (a)  By  Petition  or  ITotion.    Although  the  details  of 


Massachusetts. — Baird  v.  Williams,  19  Pick. 
(Mass.)  381;  Pierce  u.  Jackson,  6  Mass.  242 
(although  defendant  consented  to  judgment). 
Compare  Moors  v.  Ladenburg,  178  Mass.  272, 
59  N.  E.  676,  where  it  was  held  that  a  sub- 
sequent payment  of  the  senior  creditor's 
claim  did  not  authorize  intervention  on  the 
ground  that  his  claim  was  not  justly  due. 

Neiv  York. —  Smith  v.  Union  Milk  Co.,  70 
Hun  (N.  Y.)  348,  24  N.  Y.  Suppl.  79,  53 
N,  Y.  St.  891.  But  see  Johnson  v.  Hardwood 
Door,  etc.,  Co.,  79  Hun  (N.  Y.)  407,  29  N.  Y. 
Suppl.  797,  61  N.  Y.  St.  502,  where  it  was 
held  that  a  second  attaching  creditor  could 
not  move  to  vacate  a  prior  attachment  on  the 
ground  that  it  was  based  on  a  claim  void  by 
the  laws  of  defendants'  domicile,  because  such 
grounds  involve  the  merits  of  the  action. 

South  Carolina. — Walker  v.  Roberts,  4  Rich. 
(S.  C.)  561. 

Texas. —  Bateman  v.  Ramsey,  74  Tex.  589, 
12  S.  W.  235. 

Insolvency  of  the  debtor  need  not  be  al- 
leged by  a  subsequently  attaching  creditor 
who  seeks  to  intervene  in  a  prior  attachment 
on  the  ground  that  plaintiff's  demand  is 
-fictitious.  Johnson  v.  Heidenheimer,  65  Tex. 
263.  But  see,contra.  Grabenheimer  v.  Rinds- 
koff,  64  Tex.  49,  which  is  distinguished  on 
the  ground  that  the  contest  for  priority  was 
between  partnership  and  individual  creditors. 

Evidence  of  validity  of  claim. —  A  prior  at- 
taching creditor  may  prove  the  validity  of 
his  claim  against  a  subsequent  creditor  who 
has  been  let  in  to  defend  the  suit  by  a  con- 
fession of  defendant  (Strong  v.  Wheeler, 
5  Pick.  (Mass.)  410),  even  though  such  con- 
fession is  made  after  the  defense  has  been 
undertaken  by  the  subsequently  attaching 
creditor  (Lambert  v.  Craig,  12  Pick.  (Mass.) 
199). 

It  is  not  a  ground  for  postponing  a  prior  at- 
tachment that  the  debtor  consents  to  a  judg- 
ment against  himself  for  a  bona  fide  debt 

(Shea  V.  Johnson.  101  Cal.  455,  35  Pac.  1023; 
Eastman  v.  Eveleth,  4  Mete.  (Mass.)  137; 
Goodbar  v.  Sulphur  Springs  City  Nat.  Bank, 
78  Tex.  461.  14  S.  W.  851.  See  also  Schloss 
r.  State  Bank,  4  Wash.  726,  31  Pac.  23), 
even  though  the  creditor  pays  a  money  consid- 
eration for  such  consent  (Do^gett,  etc.,  Co.  v. 
Wimer,  54  Mo.  App.  125;  Adler  v.  Anderson, 
42  Mo.  App.  189)  ;  that  plaintiff  paid  de- 
fendant cash  for  withdrawing  a  plea  in  abate- 
ment traversing  the  grounds  of  attachment 

(Meridian  First  Nat.  Bank  v.  Cochran,  71 
Miss.  175,  14  So.  439)  ;  that  a  colorable  as- 
signment of  a  just  cause  of  action  has  been 
made  to  enable  the  assignee  to  sue  in  a  cer- 
tain state  (Hndden  v.  Doolev.  92  Fed.  274, 
63  U.  S.  App.  173,  34  C.  C.  A.  338,  93  Fed. 
728,  35  C.  C.  A.  554  [reversing  84  Fed.  80], 
construing  New  York  statute);  or  that  de- 
fendant is  notoriouslv  insolvent  (Harrison  v. 
Harwood,  31  Tex.  650). 


The  entire  claim  was  postponed  to  a  second 
attaching  creditor  when  the  first  creditor 
joined  a  fraudulent  with  an  honest  claim 
(Fairfield  r.  Baldwin,  12  Pick.  (Mass.)  388; 
Craig  V.  California  Vineyard  Co.,  30  Oreg.  43, 
46  Pac.  421;  Freiberg  v.  Freiberg,  74  Tex. 
122,  11  S.  W.  1123;  Harding  v.  Harding,  25 
Vt.  487)  ;  where  demands  .were  added  to  the 
claim  originally  sued  (Fairbanks  v.  Stanley, 
18  Me.  296;  Clark  v.  Foxcroft,  7  Me.  348)  ; 
and  where  judgment  by  default  was  taken  for 
the  whole  claim  without  deducting  payments, 
for  the  judgment  was  void  in  toto  (Peirce  v. 
Partridge,  3  Mete.  (Mass.)  44).  Compare 
Laighton  v.  Lord,  29  N.  H.  237,  where  it  is 
held  that  any  alteration  of  a  writ  to  the 
prejudice  of  the  rights  of  subsequently  at- 
taching creditors  will  dissolve  the  attach- 
ment as  against  them. 

The  entire  attachment  will  not  fail  because 
postponed  claims  were  included  in  the  attach- 
ment suit  (Schneider  v.  Roe,  (Tex.  Civ.  App. 
1894)  25  S.  W.  58)  ;  or  because  the  suit  was 
brought  for  a  greater  amount  than  the  sum 
actually  due,  the  mistake  being  an  honest 
one  (Coghill  v.  Marks,  29  Cal.  673;  Mendes 
V.  Freiters,  16  Nev.  388)  ;  and  a  lack  of  con- 
sideration for  part  of  the  claim  sued  for  will 
postpone  that  part  only  to  a  subsequent  at- 
tachment (Ayres  v.  Husted,  15  Conn.  504). 

14.  Illinois. —  Schilling  v.  Deane,  36  111. 
App.  513. 

Massachusetts.—  Baird  V.  Williams,  19 
Pick.  (Mass.)  381. 

Michigan. —  Hinehman  v.  Town,  10  Mich. 
508. 

Nebraska. —  Deere  v.  Eagle  Mfg.  Co.,  49 
Nebr.  385,  68  N.  W.  504. 

South  Carolina.  —  Walker  i7.  Roberts,  4 
Rich.  (S.  C.)  561. 

Contra,  Shakman  v.  Schwartz,  89  Wis.  72, 
61  N.  W.  309. 

Compare  Hadden  v.  Dooley,  92  Fed.  274.  63 
IJ.  S.  App.  173,  34  C.  C.  A.  '338.  93  Fed.  728, 
35  C.  C.  A.  554  [reversing  84  Fed.  80],  con- 
struing New  York  statute,  where  the  action 
was  on  renewal  notes  given  for  a  previous 
bona  fide  indebtedness,  and  it  was  held  that 
since  the  debtor  had  not  taken  advantage  of 
the  technical  defense  that  the  notes  were  not 
yet  due  subsequently  attaching  creditors 
could  not  defeat  the  prior  attachment  on  this 
ground. 

Where  special  grounds  were  necessary  to 
justify  an  attachment  upon  immature  claims, 

a  subsequently  attaching  creditor  was  al- 
lowed to  intervene  and  traverse  the  exist- 
ence of  the  special  grounds  necessary  to  au- 
thorize tlie  first  attachment.  Davis  r.  H.  B. 
Claflin  Co.,  63  Ark.  157.  38  S.  W.  662.  HIT, 
41  S.  W.  996,  58  Am.  St.  Rep.  102,  35  L.  R.  A. 
776. 

Where  mature  and  immature  claims  are 
joined  by  the  first  attaeliing  creditor  by  rea- 
son of  an  innocent  mistake  he  has  priority 
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the  proceedings  by  which  a  junior  attaching  creditor  may  attack  a  previous 
attaciiment  vary  according  to  state  statutes,  the  two  modes  in  general  use  are  for 
the  second  creditor  to  file  a  petition  of  intervention  in  the  original  suit^^  or  to 


to  the  extent  of  the  matured  claims  (Hinch- 
man  v.  Town,  10  Mich.  508 )  ;  but  not  where 
the  claims  are  joined  in  bad  faith  and  with 
full  knowledge  of  all  the  circumstances 
(Peiffer  v.  Wheeler,  76  Hun  (N.  Y.)  280,  27 
N.  Y.  Suppl.  771,  59  N.  Y.  St.  106) .  See  also 
Page  V.  Jewett,  46  N.  H.  441,  where  it  was 
held  that  taking  judgment  in  a  prior  attach- 
ment suit  for  a  claim  which  was  not  due 
when  the  suit  was  begun  would  dissolve  the 
entire  attachment  as  against  a  subsequently- 
attaching  creditor,  unless  it  was  shown  affirm- 
atively that  the  error  was  the  result  of  mis- 
take. 

15.  Arkansas. —  Davis  v.  H.  B.  Clafiin  Co., 
63  Ark.  157,  38  S.  W.  662,  1117,  41  S.  W.  996, 
58  Am.  St.  Rep.  102,  35  L.  R.  A.  776;  Caruth- 
Byrnes  Hardware  Co.  v.  Deere,  53  Ark.  140, 
13  S.  W.  517,  7  L.  R.  A.  405;  Sannoner  v. 
Jacobson,  47  Ark.  31,  14  S.  W.  458. 

California. —  McEldownev  v.  Madden,  124 
Cal.  108,  56  Pac.  783;  Kimball  v.  Richardson- 
Kimball  Co.,  Ill  Cal.  386,  43  Pac.  1111  [dis- 
tinguishing Horn  V.  Volcano  Water  Co.,  13 
Cal.  62,  73  Am.  Dec.  569]  ;  Coghill  v.  Marks, 
29  Cal.  673. 

Ka>nsas. —  Standard  Implement  Co.  v.  Lan- 
sing Wagon  Works,  58  Kan.  125.  48  Pac.  638; 
Wichita  Nat.  Bank  r.  Wichita  Produce  Co., 
8  Kan.  App.  40,  54  Pac.  11. 

Kentucky. — Back  v.  Weston,  12  Ky.  L.  Rep. 
797. 

Maine. —  Turner  r.  Norris,  35  Me.  112. 
Compare  Willard  r.  Whitney.  49  Me.  235, 
where  the  intervention  Avas  effected  through 
an  officer  who  represented  the  junior  attach- 
ing creditors. 

Massachusetts. —  Moors  v.  Ladenburg,  178 
Mass.  272,  59  N.  E.  676.  Compare  Putnam  v. 
Bixby,  6  Gray  (Mass.)  528,  where  the  second 
attachment  suit  w^as  brought  before  a  justice 
of  the  peace  and  it  was  held  that  the  junior 
attaching  creditor  could  not  file  a  petition  to 
dispute  the  validity  of  a  prior  attachment 
pending  in  a  higher  court. 

Nebraska. —  Deere  v.  Eagle  Mfg.  Co.,  49 
Nebr.  385,  68  K  W.  504. 

Texas. —  Bateman  v.  Ramsey,  74  Tex.  589, 
12  S.  W.  235 ;  Cook  v.  Pollard,  70  Tex.  723,  8 
S.  W.  512;  Nenney  v.  Schluter,  62  Tex.  327; 
Joseph  Peters  Furniture  Co.  v.  Dickey,  2  Tex. 
Unrep.  Cas.  237. 

West  Virginia. — Miller  v.  White,  46  W.  Va. 
67,  33  S.  E.  332,  76  Am.  St.  Rep.  791;  Pen- 
dleton V.  Smith,  1  W.  Va.  16  (where  the  suit 
of  the  second  creditor  was  pending  in  another 
county  but  levy  had  been  made  in  the  county 
where  the  first  suit  was  instituted ) . 

The  right  of  intervention  is  specially  guar- 
anteed by  statute  in  some  states,  but  in  the 
absence  of  a  prescribed  mode  oi  procedure  it 
must  be  recognized  that  the  attachment  is  a 
proceeding  ancillary  to  the .  principal  action. 
With  this  principal  action  strangers  to  it 
have  no  concern.  In  the  attachment,  how- 
ever, strangers  having  an  interest  in  the  prop- 
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erty  or  a  lien  thereon  may  be  vitally  inter- 
ested, and  they  may  be  permitted  in  a  proper 
manner  to  assert  their  claim  to  the  property 
affected  by  the  attachment  itself.  Deere  v. 
Eagle  Mfg.  Co.,  49  Nebr.  385,  68  N.  W.  504. 

Parties  to  intervention. —  On  intervention 
by  an  attaching  creditor  to  vacate  a  judg- 
ment in  a  prior  attachment  suit  on  the  ground 
of  fraud  all  subsequently  attaching  creditors 
have  been  held  to  be  necessary  parties.  Cook 
V.  Pollard,  70  Tex.  723,  8  S.  W.  512. 

Time  for  intervention. —  The  subsequently 
attaching  creditor  must  file  his  petition  for 
intervention  while  both  attachment  suits  are 
pending.    Smart  v.  Smart,  64  Me.  317. 

The  practice  of  letting  a  junior  attaching 
creditor  defend  the  prior  attachment  suit  pre- 
vails to  a  limited  extent  (Jump  v.  McClurg, 
35  Mo.  193,  86  Am.  Dec.  146;  Harding  v. 
Harding,  25  Vt.  487 ;  McCluny  v.  Jackson,  6 
Gratt.  (Va.)  96;  Miller  v.  White,  46  W.  Va. 
67,  33  S.  E.  332,  76  Am.  St.  Rep.  791.  Contra, 
Hale  17.  Chandler,  3  Mich.  531;  Goble  v.  How- 
ard, 12  Ohio  St.  165;  Ward  v.  Howard,  12  Ohio 
St.  158),  as  when  it  is  shown  that  defendant 
himself  will  not  appear  and  defend  (Lytle  v. 
Lytle,  37  Ind.  281)  and  that  there  is  a  valid 
defense  (U.  S,  Express  Co.  v.  Lucas,  36  Ind. 
361),  or  in  another  state  upon  condition  that 
the  attaching  creditor  gives  security  to  pay 
costs  if  plaintiff  prevail  (Buckman  r.  Buck- 
man,  4  N.  H.  319).  Compare  a  remark  of 
Allen,  J.,  in  McCluny  v.  Jackson,  6  Gratt. 
(Va.)  96,  105,  that  a  defense  to  an  attach- 
ment suit  "  may  be  made  without  a  personal 
appearance;  and  I  can  perceive  no  good  rea- 
son why  a  third  person  claiming  a  right  to 
have  his  debt  satisfied  out  of  the  attached 
property,  should  not  be  permitted  to  make  it, 
either  in  the  name  of  the  debtor  or  in  his 
own  name."  It  has  been  held,  however,  that' 
this  is  not  an  absolute  right,  but  one  which 
lies  within  the  discretion  of  the  court  (Rey- 
nolds r.  Damrell,  19  N.  H.  394);  that  the 
subsequently  attaching  creditor  can  only 
raise  substantial  objections  (Clough  v.  Cur- 
tis, 62  N.  H.  409;  Kimball  v.  Wellington,  20 
N.  H.  439)  ;  and  that  the  leave  granted  by 
the  court  in  such  cases  does  not  confer  a 
right  to  review  (Pike  Pike,  24  N.  H.  384). 
But  see  Wallace  v.  Berry,  51  Vt.  602,  where 
it  was  held  that  the  attaching  creditor  could 
make  defenses  to  defeat  fraud  on  the  part  of 
previous  attachments  which  the  debtor  him- 
self would  not  be  allowed  to  raise. 

The  time  for  pleading  which  is  allowed  to  a 
subsequently  attaching  creditor  who  comes  in 
and  defends  a  prior  attachment  is  the  same 
as  that  allowed  to  defendant  himself.  Jump 
V.  McClurg,  35  Mo.  193,  86  Am.  Dec.  146. 

Defenses  open  to  creditors  who  are  let  in 
to  defend. —  It  has  been  held  that  after  the 
petition  of  a  junior  attaching  creditor  to  be 
allowed  to  defend  a  prior  suit  had  been 
granted  he  could  set  up  the  statute  of  limi- 
tations as  a  defense.    Sawyer  v.  Sawyer,  74 
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move  to  vacate  the  earlier  attachment ;  and  such  a  motion  may  be  made  at  any 
time  before  the  proceeds  are  turned  over  to  the  prior  attaching  creditor. Where 
the  subsequently  attaching  creditor  is  denied  the  right  to  intervene  or  to  move 
for  discliarge,^^  resort  can  be  had  to  equity  to  enforce  his  rights  against  the  prior 
attaching  creditor.^*^ 


Me.  579.  And  in  Miller  r.  White,  46  W.  Va. 
07,  33  S.  E.  332,  76  Am.  St.  Rep.  791,  a  sec- 
ond attaching  creditor  who  intervened  in  the 
prior  suit  was  allowed  to  file  a  plea  in  abate- 
ment denying  the  grounds  on  which  the  prior 
attachment  was  issued.  See  also  Lee  v.  Lam- 
prey, 43  N.  H.  13,  for  a  discussion  of  the 
admissibility  of  evidence  offered  in  defense 
by  a  subsequently  attaching  creditor. 

In  Massachusetts  by  statute  a  subsequently 
attaching  creditor  is  allowed  to  defend  the 
attachment  suit  on  any  ground  which  defeats 
the  cause  of  action,  but  he  is  precluded  from 
taking  advantage  of  technical  defenses  (Baird 
V.  Williams,  19  Pick.  (Mass.)  381),  and  in 
case  his  defense  fails,  the  subsequent  cred- 
itor will  be  liable  for  costs  (Whitwell  v. 
Burnside,  1  Mete.  (Mass.)  39),  unless  a  judg- 
ment for  costs  is  entered  against  the  original 
defendant  (Guild  r.  Guild,  2  Mete.  (Mass.) 
229)  ;  but  the  intervening  creditor  will  not 
be  liable  for  interest  accruing  on  plaintiff's 
claim  during  a  delay  which  was  caused  by 

_  attachment,  defendant  (Guild  v.  Guild,  2 
Mete.  (Mass.)  229).  Compare  Adams  v. 
Paige,  7  Pick.  (Mass.)  542,  where  it  was 
held  that  the  right  of  a  subsequently  attach- 
ing creditor  to  intervene  does  not  prevent 
him  from  asserting  his  rights  in  a  separate 
action  at  common  law. 

The  Missouri  statute  authorizing  the  court 
to  determine  controversies  between  attaching 
creditors  has  been  held  to  limit  the  power  of 
the  court  to  a  determination  of  controversies 
relating  to  the  priority,  good  faith,  and  efTect 
of  different  attachments  as  they  relate  to  the 
property  attached,  and  not  to  permit  it  to 

'  determine  all  controversies  that  may  arise 
between  different  attachment  creditors  grow- 
ing out  of  the  manner  of  the  creation  of  the 
debts  or  claims  on  which  the  attachments  are 
based.  Stephenson  v.  Parker  Stationery  Co., 
142  Mo.  13,  43  S.  W.  380. 

Burden  of  proof. —  Where  attachments  had 
been  levied  on  land  in  separate  suits  against 
a  husband  and  wife  individually,  and  there 
was  a  contest  as  to  whether  the  land  belonged 
to  the  husband  or  to  the  wife,  it  was  held  that 

,the  burden  was  on  the  second  attaching  cred- 
itor to  show  that  the  property  belonged  to 
the  defendant  in  his  suit.  Allen  v.  Loring,  37 
Iowa  595. 

16.  Georgia. — Smith  v.  Gettinger,  3  Ga.  140. 

Kansas. —  Standard  Implement  Co.  v..  Lan- 
sing Wagon  Works,  58  Kan.  125,  48  Pac.  038; 
Dolan  V.  Topping,  51  Kan.  321,  32  Pac.  1120; 
Barton  v.  Hanauer,  4  Kan.  App.  531,  44  Pac. 
1007. 

Mississippi. —  Henderson  v.  Thornton,  37 
Miss.  448,  75  Am.  Dec.  70. 

New  York. —  Jacobs  v.  Hogan,  85  N.  Y.  243. 

0/iio.— Harrison  v.  King,  9  Ohio  St.  388; 
Putnam  v.  Loeb,  2  Ohio  Cir.  Ct.  110. 


Wisconsin.  —  Hawes  v.  Clement,  64  W^is. 
152,  25  N.  W.  21. 

Canada. —  Montreal  Bank  v.  Burnham,  1 
U.  C.  Q.  B.  131. 

But  see  Chase  v.  Wyeth,  17  N.  H.  486, 
where  it  was  held  that  the  rights  of  attach- 
ing creditor  to  priority  could  not  be  deter- 
mined on  motion  to  amend  the  judgment  in 
one  attachment  suit. 

Not  an  absolute  right. —  It  has  been  held 
that  a  proceeding  to  determine  priority  of 
successive  attachment  liens  cannot  be  claimed 
as  an  absolute  right,  but  that  the  matter  is 
addressed  to  the  discretion  of  the  equity  side 
of  the  court.  Espenhain  v.  Meyer,  74  Wis. 
379,  43  N.  W.  157. 

In  the  absence  of  any  motion  by  a  party  to 
the  suit  it  has  been  held  that  a  court  may  fix 
the  priority  of  different  attaching  creditors 
and  distribute  the  funds  accordingly.  Clin- 
ton First  Nat.  Bank  v.  Brenneisen,  97  Mo. 
145,  10  S.  W.  884. 

Notice  of  the  motion  must  be  given  to  all 
interested  parties.  Dixey  v.  Pollock,  8  Cal. 
570;  Chandler  v.  Mullanphy,  7  111.  464.  See 
also  State  v.  Hickman,  150  Mo.  626,  51  S.  W. 
680,  where  it  was  held  that  in  a  suit  by  sub- 
sequently attaching  creditors  to  establish  the 
priority  of  their  lien  the  court  could  not  de- 
cide that  prior  attaching  creditors,  not  par- 
ties to  the  suit,  had  lost  their  lien. 

Form  of  judgment. — Where  a  subsequently 
attaching  creditor  succeeds  in  having  his 
claim  preferred  to  that  of  the  earlier  attach- 
ment the  judgment  should  not  set  aside  the 
first  attachment  entirely,  but  should  only 
postpone  it  to  the  subsequent  one.  Speyer  v. 
Ihmels,  21  Cal.  280,  81  Am.  Dec.  157. 

17.  Woodmansee  v.  Rogers,  82  N.  Y.  88,  59 
How.  Pr.  (N.  Y.)  402  [affirming  20  Hun 
(N.  Y.)  285,  58  How.  Pr.  (N.  Y.)  439]. 

Time  for  motion. — A  motion  of  a  junior 
attaching  creditor  to  defeat  a  prior  attach- 
ment on  account  of  defects  must  be  made  be- 
fore judgment  in  the  prior  attachment  suit. 
Rudolf  V.  McDonald,  6  Nebr.  163. 

Appeals. — While  an  appeal  will  lie  from  the 
decision  of  the  circuit  court  on  a  motion  to 
determine  the  priority  of  attaching  creditors 
(Lane  v.  White,  64  Mo.  App.  191),  a  creditor 
must  have  obtained  final  judgment  in  his  at- 
tachment suit  to  be  entitled  to  take  an  ap- 
peal (Sutton  V.  Stevens,  41  Mo.  App.  42). 

"  18.  Cartwright  r.  Bamberger,  90  Ala.  405, 
8  So.  264;  Gasquet  r.  Johnson,  1  La.  425; 
Lewis  r.  Harwood,  28  Minn.  428,  10  N.  W. 
586:  Fayetteville  Bank  r.  Spurling.  52  N.  C. 
398.  Compare  Converse  r.  Steamer  Lucy  Rob- 
inson, 15  La.  Ann.  433. 

19.  Whipple  r.  Cass,  8  Iowa  126;  Ex  p. 
Perry  Stove  Co..  43  S.  C.  176,  20  S.  E.  980. 

20.  Putney  r.  Wolberg,  127  Ala.  124,  28 
So.  741;  Henderson  r.  J.  B.  BroA\Ti  Co.,  125 
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(b)  In  What  Tribunal.  Ordinarily  the  court  whicli  lias  jurisdiction  over  tlie 
earliest  attachment  writ  decides  questions  of  priority and  state  law  governs  ^ 
even  though  the  suit  is  pending  in  a  federal  court ;  ^  but  as  the  rights  of  rival 
attaching  creditors  must  be  passed  upon  by  the  court,  a  sheriff  who  assumes  to- 
distribute  the  proceeds  in  his  hands  does  so  at  his  peril.^"^ 

3.  Between  Attachments  and  Judgments.  When  judgments  become  liens on 
the  property  of  a  defendant,  either  by  mere  entry  or  by  docketing  or  by  levy 
under  the  judgment  execution, before  the  levy  of  an  attachment  writ  judgment 
creditors  will  prevail  over  attaching  creditors  ;     but  where  another  creditor  levies 


Ala.  566,  28  So.  79;  Rice  v.  Less,  105  Ala. 
298,  16  So.  719;  Whipple  v.  Cass,  8  Iowa  126. 

21.  Sutton  V.  Stevens,  41  Mo.  App.  42; 
Espenhain  %\  Meyer,  74  Wis.  379,  43  N.  W. 
157.  In  St.  Louis  State  Bank  v.  Steinberg,  44 
Mo.  App.  401,  it  was  held  that  where  a  sub- 
sequent attachment  had  been  instituted  in  a 
justice's  court  it  must  be  removed  to  the 
court  of  record  where  the  earlier  attachment 
suit  was  pending  before  the  latter  court  had 
any  jurisdiction  to  apply  the  proceeds  of  the 
property  to  the  satisfaction  of  the  claim  sued 
upon  before  the  justice. 

22.  McGregor  v.  Barker,  12  La.  Ann.  289. 

23.  Bankers',  etc..  Tel.  Co.  v.  Chicago  Car- 
pet Co.,  28  Fed.  398  ( suit  removed  t  federal 
court)  ;  Bates  v.  Days,  5  McCrary  (U.  S.) 
342,  17  Fed.  167  (suit  begun  in  federal  court). 

24.  Howard  1;.  Clark,  43  Mo.  344;  Schnei- 
der V.  Sears,  13  Oreg.  69,  8  Pac.  841. 

Protection  of  officer. —  Where  a  subse- 
quently attaching  creditor  has  appeared  to  con- 
test a  prior  attachment  and  judgment  has 
been  rendered  against  him,  the  ofReer  is  justi- 
fied in  applying  the  property  as  the  judgment 
directs  and  his  conduct  in  so  doing  cannot  be 
questioned  in  a  subsequent  proceeding.  Wal- 
lace V.  Berry,  51  Vt.  602.  In  Philbrick  v. 
Shaw,  63  K  H.  81,  it  was  held  that  a  deputy 
sheriff  was  not  bound  to  defend  an  action 
brought  against  the  sheriff  to  determine  a 
controversy  between  two  attaching  creditors, 
but  that  the  creditor  who  had  executed  a 
bond  of  indemnity  to  the  sheriff  was  the  sole 
defendant  in  interest. 

25.  For  time  when  judgment  becomes  a  lien 
see  Judgments. 

26.  Necessity  for  actual  levy  of  execution. 
—  Mere  delivery  of  an  execution  to  the  sheriff 
will  not  entitle  the  judgment  creditor  to  pri- 
ority over  a  subsequently  attaching  creditor 
(Robertson  %\  Lawton,  91  Hun  (N.  Y.)  67, 
36  N.  Y.  Suppl.  175,  71  N.  Y.  St.  87)  ;  but 
^n  attachment  levied  before  the  execution 
levy  has  priority  (Moore  v.  Fitz,  15  Ind.  43; 
Eddy  V:  Weaver,  37  Kan.  540,  15  Pac.  492; 
Field  v.  Milburn,  9  Mo.  492 ;  R.  Wallace,  etc., 
Mfg.  Co.  V.  Sharick,  15  Wash.  643,  47  Pac. 
20 ) ,  because  after  the  attachment  is  levied 
an  execution  cannot  be  levied  on  the  same 
property  even  though  it  issues  from  a  court 
of  coordinate  jurisdiction  (Metzner  v.  Gra- 
ham, 57  Mo.  404).  It  has  been  ,held,  how- 
ever, that  an  execution  of  older  tests  will 
prevail,  although  levied  subsequently  to  the 
attachment  writ.  Peck  f.  Robinson,  3  Head 
(Tenn.)  437.  Compare  Rice  v.  Walinszius,  12 
Pa.  Super.  Ct.  329,  where  the  lien  created  by 
placing  a  writ  of  attachment  in  the  sheriff's 
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hands  was  held  not  to  be  disturbed  by  subse- 
quently lodging  a  writ  of  fieri  facias  for  the 
sale  of  the  property  with  the  same  officer. 

Custody  of  property. —  Where  the  sheriff 
failed  to  take  possession  under  the  execution, 
the  lien  of  the  judgment  is  waived  against  a 
subsequent  attachment.  Hanson  v.  Taper 
Sleeve  Pulley  Incorporation,  72  Iowa  622,  34 
N.  W.  448.  '  See  also  Burrows  v.  Wright.  19 
Vt.  510,  where  it  was  held  that  an  officer 
levying  attachment  writs  and  an  execution  on 
property  was  entitled  to  retain  possession  of 
the  property,  although  the  executions  issued 
on  judgments  in  the  attachment  suits  were 
subsequently  delivered  to  another  officer. 

Determining  prior  levy.—  A  sheriff's  return 
on  a  fieri  facias  that  the  levy  thereon  was. 
made  subject  to  a  former  seizure  of  the  same 
property  under  an  attachment  writ  is  conclu- 
sive on  the  execution  creditor  (Prather  t\ 
Chase.  3  Brewst.  (Pa.)  206)  ;  but  where  there 
w^s  an  agreement  that  the  sheriff  should  in- 
dorse an  execution  as  first  coming  to  his 
hands,  the  attaching  creditor  cannot  claim 
priority  because  the  sheriff  levied  the  execu- 
tion subject  to  the  attachment  levy  (Connol- 
ley  V.  Eisman,  22  Ky.  L.  Rep.  1247,  60  S.  W. 
372). 

27.  Illinois.  —  Hanchett  v.  Ives,  133  IlL 
332,  24  N.  E.  396  [reversing  33  111.  App. 
471]. 

Iowa. —  Harshberger  v.  Harshberger,  26 
Iowa  503,  decree  for  alimony. 

Missouri. —  Slattery  v.  Jones,  96  Mo.  216, 
8  S.  W.  554,  9  Am.  St.  Rep.  344,  where  a 
judgment  Avas  held  to  be  a  lien  on  land  which 
had  been  fraudulently  conveyed  by  defendant. 

Neio  Jersey. — Reeves  t;.  Johnson,  12  N.  J.  L. 
29. 

Virginia. —  Charron  v.  Boswell.  18  Graft. 
(Va.)  216;  Puryear  v.  Taylor,'  12  Gratt.(Va.) 
401. 

Canada.— TLall  v.  Kissock,  11  U.  C.  Q.  B.  9 
(judgment  by  confession);  Moody  v.  Bull,  7 
U.  C.  C.  P.  15;  Robinson  v.  Bergin,  10  Ont. 
Pr.  127;  Caird  v.  Fitzell,  2  Ont.  Pr.  262. 

See  5  Cent.  Dig.  tit.  "Attachment."  §  554. 

Invalid  judgment. —  V.^here  a  judgment  by 
confession  is  invalid  for  want  of  compliance 
with  statutory  requirements  the  judgment 
creditor  will  be  postponed  to  a  subsequently 
attaching  creditor  without  regard  to  the  hona 
fides  of  the  debt  for  which  judgment  was, 
confessed  (Puget  Sound  Nat.  Bank  v.  Levy, 
10  Wash.  499,  39  Pac.  142,  45  Am.  St.  Rep. 
803);.  but  mere  irregularities  in  an  earlier 
execution  will  not  entitle  a  subsequently  at- 
taching creditor  to  priority  ( Alexander  v.. 
Alexander,  2  Chest.  Co.  Rep.  (Pa.)  401). 
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an  attachment  before  the  judgment  becomes  a  lien  he  will  ordinarily  prevail 
without  regard  to  the  time  when  judgment  is  obtained  in  the  attachment 
suit.^*^ 

XIII.  Custody  and  disposition  of  property. 

A.  In  General.  Goods  when  properly  attached  are  strictly  in  the  custody  of 
the  law  ''^  and  an  attachment  creditor  has  no  interest  or  property  in  or  right  to 


28.  Alabama. —  Baldwin  v.  Leftwich,  12 
Ala.  838 ;  Pond  v.  Griffin,  1  Ala.  678. 

California. — Weinreich  v.  Hensley,  121  Cal. 
647,  54  Pac.  254. 

Florida. —  Zinn  v.  Dzialynski,  14  Fla.  187, 
holding  "  preexisting  liens  "  referred  to  liens 
existing  prior  to  the  levy  of  the  attachment. 

Hawaii. —  Holmes  v.  Soper,  6  Hawaii 
564. 

Kentucky. —  Bourne  v.  Hocker,  11  B.  Mon. 
(Ky.)  23  (where  execution  was  in  hands  of 
sheriif  before  attachment  was  levied)  ;  Hack- 
ley  L\  Swigert,  5  B.  Mon.  (Ky.)  86,  41  Am. 
Dec.  256;  Wallace  V.  Hanley,  4  J.  J.  Marsh. 
(Ky.)  622. 

Louisiana. —  Carrol  v.  McDonogh,  10  Mart. 
(La.)  609. 

Mississippi. — Redus  v.  Wofford,  4  Sm.  &  M. 
(Miss.)  579. 

Missouri. —  Ensworth  v.  King,  50  Mo.  477. 

Montana. —  Sklower  v.  Abbott,  19  Mont. 
228.  47  Pac.  901. 

'Neio  Hampshire. —  Haven  v.  Libbey,  Smith 
(N.  H.)  109. 

'NeiD  Jersey. — Jones  v.  Manganese  Iron  Ore 
Co.,  (N.  J.  1885)  3  Atl.  517. 

'New  York. —  Van  Loan  v.  Kline,  10  Johns. 
(N.  Y.)  129. 

North  Carolina. —  McMillan  v.  Parsons,  52 
N.  C.  163;  Harbin  v.  Carson,  20  K  C.  431. 

Oklahoma. —  Burnham  v.  Dickson,  5  Okla. 
112,  47  Pac.  1059. 

Pennsylvania. — Schacklett's  Appeal,  14  Pa. 
St.  326;  Warner's  Appeal,  13  Wkly.  Notes 
Cas.  (Pa.)  505  (execution  issued  subsequently 
•  to  attachment  levy  although  on  same  day)  ; 
Thielens  r.  White,  13  Wkly.  Notes  Cas.  (Pa.) 
194. 

Tennessee. — Tappan  i\  Harrison,  2  Humphr. 
(Tenn.)  172,  although  summons  was  served  in 
suit  without  attachment  before  attachment 
Avas  levied. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  554. 

Where  fraudulently  conveyed  property  is 
attached  by  a  creditor  of  the  grantor  the  at- 
taching creditor  will  prevail  over  one  who 
subsequently  files  a  bill  in  equity  to  have  the 
'conveyance  set  aside,  although  a  decree  is 
.  *.!)tainc(l  before  judgment  in  the  attachment 
suit.  j\TcClellan  v.  Solomon,  23  Fla.  437,  2 
So.  82.-),  11  Am.  St.  Rep.  381;  McKinney  v. 
KaniKMs'  Nat.  Bank,  104  111.  180. 

In  Georgia  a  contest  for  priority  between 
attacliing  creditors  and  other  creditors  is  dc- 
terniiiied  by  the  time  when  they  obtain  judg- 
nionts  irrespective  of  the  time  when  the  at- 
tachment was  levied.  Kilgo  v.  Castloborrv, 
38  Ga.  512,  95  Am.  Doc.  406;  Erwin  r.  Moore, 
15  Ga.  361  :  Willis  r.  Pnrsons,  13  (^a.  335; 
Lichton  r.  Mcnongald.  5  Ga.  176;  McDougald 
r.  I^aniind,  ;5  (Sa.  iii!).  This  doctrine  led  to 
the  anomaly  that  fraudulent  collusion  on  the 


part  of  the  debtor  enabled  him  to  prefer  a 
creditor  by  splitting  up  his  demand  into  small 
notes,  and  tnus  enabling  him  to  obtain  judg- 
ment first,  although  his  suit  was  instituted 
subsequently  to  the  attachment  suit  ( Andrews 
V.  Kaufmans,  60  Ga.  669),  and  was  modified 
by  a  statute  providing  that  the  suit  without 
attachment  must  not  have  been  begun  subse- 
quently to  the  attachment  suit  ( Silvey  v. 
Phoenix  Ins.  Co.,  94  Ga.  609,  21  S.  E.  607, 
where  it  is  held  that  a  suit  without  attach- 
ment begun  on  the  same  day  the  attachment 
writ  is  levied,  and  first  prosecuted  to  judg- 
ment, will  prevail  over  the  attachment  lien ) . 

In  the  province  of  Ontario  a  person  com- 
mencing suit  against  an  absconding  debtor 
previous  to  the  suing  out  ol  a  writ  of  attach- 
ment against  him  could  formerly  proceed  to 
judgment,  and  his  execution  was  entitled  to 
be  satisfied  first  out  of  the  assets  seized  under 
the  writ  (Daniel  v.  Fitzell,  17  U.  C.  Q.  B.  369 ; 
Bank  of  British  Nortn  America  v.  Jarvis,  1 
U.  C.  Q.  B.  182;  Hughes  v.  Field,  9  Ont.  Pr. 
127)  ;  but  process  must  have  been  actually 
served  on  the  debtor,  and  a  judgment  by  con- 
fession was  unavailing  (Upper  Canada  Bank 
V.  Glass,  21  U.  C.  Q.^B.  39;  Bird  v.  Folger, 
17  U.  C.  Q.  B.  536) .  It  had  to  b.  shown  that 
process  was  served  before  the  writ  of  attach- 
ment was  levied  (Daniel  v.  Fitzell,  17  JJ.  C. 
Q.  B.  360 ) ,  and  the  court  had  power  in  its 
discretion  to  pay  the  costs  of  the  attaching 
creditor  before  satisfying  the  execution  en- 
titled to  priority  (Hughes  r.  Field.  9  Ont.  Pr. 
127 ) .  But  this  has  been  altered  by  the  cred- 
itors' relief  act  of  1880  (cited  as  The  Cred- 
itors' Relief  Act,"  R.  S.  O.  1887,  c.  65),  which 
provides  for  pro  rata  distribution  in  such 
cases.    Macfie  v.  Pearson,  8  Ont.  745. 

Divorce  proceedings. — An  attaching  creditor 
will  prevail  over  the  claims  of  a  wife  suing 
for  divorce  when  the  attachment  is  levied  be- 
fore the  institution  of  the  divorce  suit  (Jen- 
nings r.  Montague,  2  Gratt.  (Va.)  350)  :  and 
when  the  attachment  is  levied  before  a  decree 
is  made  in  the  divorce  suit  (Spencer  r.  Spen- 
cer, 9  R.  I.  150). 

The  Pennsylvania  statute  authorizing  the 
guardians  of  the  poor  to  seize  tlic  inojierty 
of  an  absconding  husband  and  apjily  it  to  the 
support  of  his  wife  and  children  was  not  in- 
tended to  interfere  with  the  rights  of  cred- 
itors, and  lhor(>f(UV  an  attaching  cnHlitor  may 
seize  the  ])r(iii(Ml y  v\cu  after  tnistoes  have 
been  ap])oint('d  to  liold  the  pro])crty  for  the 
benefit  of  tlie  wife  and  children.  Thomas  r. 
McCready,  5  Serg.  &  R.  (Pa.).  387. 

29.  Alahntna. —  Dollins  r.  Lindsev.  89  Aln. 
217,  7  So.  234. 

Kansas. —  ^Missouri  Pac.  R.  Co.  r.  Love.  61 
Kan.  433,  50  Pac.  1072:  Kingman  First  .\at. 
Rank  r.  G^rson,  50  Kan.  582.  32  Pac.  905. 
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IDOSsession  of  the  attached  goods,  by  reason  of  the  levy,  and  cannot  maintain  an 
action  in  his  own  name  for  enforcement  thereof ;  his  only  remedy  being  against 
the  ofiicer.^'^ 

B.  Rights  and  Duties  of  Attaching"  Officer —  l.  Duty  to  Take  and  Keep  — 
Abandonment  —  a.  Rule  Stated.  In  order  to  preserve  an  attachment  when  made^ 
the  officer  must,  either  by  himself  or  by  his  agent,  retain  his  control  over,  and 
the  power  of  taking  immediate  possession  of,  the  attached  property,  in  all  those 
cases  in  which  the  property  is  capable  of  being  taken  into  actual  possession,  unless 
it  is  released  in  some  mode  prescribed  by  statute.^^  If  he  does  not  do  this  the 
attachment  will  be  regarded  as  abandoned  and  dissolved,^^  and  if  the  sheriff  or 
his  appointed  keeper  thus  abandons  the  possession  of  the  property  and  it  comes 


Kentucky. —  Stemmons  i\  King,  8  B.  Mon. 
(Ky.)  559.  . 

Maryland. —  Thomson  f.  Baltimore,  etc.. 
Steam  Co.,  33  Md.  312. 

'New  Jersey. —  Hunt  v.  Field,  9  N.  J.  Eq. 
36,  57  Am.  Dec.  365. 

'North  Carolina. —  McLean  v.  Douglass,  28 
N.  C.  233. 

Oregon. —  Grerdes  v.  Sears,  13  Oreg.  358,  10 
Pac.  631. 

30.  Arkansas. — Atkins  v.  Swope,  38  Ark. 
528. 

Indiana. —  Dufour  v.  Anderson,  95  Ind.  302. 

Kentucky. —  Heathman  v.  Million,  17  Ky. 
L.  Eep.  421,  31  S.  W.  473,  holding  that  an 
attaching  creditor^  by  the  mere  levy  of  his 
attachment  on  land,  does  not  become  entitled 
to  the  possession  of  the  land  or  to  the  rents 
and  profits,  and  cannot  exclude  from  posses- 
sion the  party  rightfully  entitled  thereto. 

Michigan. —  Blanchard  v.  Brown,  42  Mich. 
46,  3  N.  W.  246;  Vanneter  v.  Grossman,  39 
Mich.  610. 

Nevada. —  Foulks  v.  Pegg,  6  Nev.  136. 

New  Hampshire. —  Goddard  r.  Perkins,  9 
N.  H.  488. 

NeiD  Jersey. — Austin  r.  Wade,  3  N,  J.  L, 
551. 

North  Carolina. —  Mitchell  v.  Sims,  124 
N.  C.  411,  32  S.  E.  735. 

See  also  infra,  XIII,  B,  2,  a. 

31.  Release  of  property  on  security  see 
infra,  XIII,  E. 

32.  Alabama. —  Joseph  r.  Henderson,  95 
Ala.  213,  10  So.  843;  Scarborough  v.  Malone, 
67  Ala.  570. 

Arkansas. —  Stout  v.  Brown,  64  Ark.  96,  40 
S.  W.  701;  Cotton  v.  Atkinson,  53  Ark.  98, 
13  S.  W.  415;  Farris  v.  State,  33  Ark.  70; 
Jones  V.  Buzzard,  2  Ark.  415. 

California. —  Scherr  v.  Little,  60  Cal.  614. 

Colorado. —  Collins  v.  Bums,  16  Colo.  7,  26 
Pac.  145. 

Connecticut. —  Mills  r.  Camp,  14  Conn.  219, 
36  Am.  Dec.  488;  Taintor  v.  Williams,  7 
Conn.  271. 

Georgia. —  Forbes  v.  Morel,  R.  M.  Charlt. 
(Ga.)  23. 

Idaho. —  Roth  i:  Duvall,  1  Ida.  149. 

Illinois. —  People  v.  Cameron,  7  111.  468; 
Hardin  v.  Sisson,  36  111.  App.  383. 

loioa. —  Rowley  v.  Painter,  69  Iowa  432,  29 
N.  W.  401;  Littleton  v.  Wyman,  69  Iowa  248, 
28  N.  W.  582;  Cresswell  v.  Burt,  61  Iowa 
590,  16  N.  W.  730;  Wadsworth  v.  Walliker, 
45  loAva  395,  24  Am.  Rep.  788. 

[XIII,  A] 


Kansas. —  Gardner  v.  Anthony  Nat.  Bank, 
57  Kan.  619,  47  Pac.  516;  Throop  v.  Maiden^ 
52  Kan.  258,  34  Pac.  801. 

Louisiana. —  Gusman  v.  De  Poret,  33  La. 
Ann.  333;  Scott  v.  Davis,  26  La.  Ann.  688; 
Frazier  v.  Willcox,  4  Rob.  (La.)  517. 

Maine. —  Thompson  v.  Baker,  74  Me.  48;. 
Franklin  Bank  v.  Small,  26  Me.  136;  Lovejoy 
V.  Hutchins,  23  Me.  272;  Humphreys  v.  Cobb, 
22  Me.  380 ;  Waterhouse  v.  Smith,  22  Me.  337 ; 
Kimball  v.  Davis,  19  Me.  310;  Nichols  r.  Pat- 
ten, 18  Me.  231,  36  Am.  Dee.  713;  Walker 
V.  Foxcroft,  2  Me.  270;  Twombly  v.  Hunewell,. 
2  Me.  221. 

Maryland. —  Corner  v.  Mackintosh,  48  Md. 
374;  Cromwell  v.  Owings,  7  Harr.  &  J.  (Md.) 
55. 

Massachusetts. —  Boynton  v.  Waxren,  9^ 
Mass.  172;  Foster  i:  Clark,  19  Pick.  (Mass.) 
329;  Hemmenway  v.  Wheeler,  4  Pick.  (Mass.) 
408,  25  Am.  Dec.  411;  Bagley  v.  White,  4 
Pick.  (Mass.)  395,  16  Am.  Dec.  353;  Cooper 
V.  Mowry,  16  Mass.  5;  Bridge  v.  Wyman,  14 
Mass.  190;  Phillips  i:  Bridge,  11  Mass.  242; 
Sewall  i\  Mattoon,  9  Mass.  535 ;  Blake  v. 
Shaw,  7  Mass.  505. 

Michigan. —  Terry  v.  Metevier,  104  Mich. 
50,  62  N.  W.  164;  Rosenthal  v.  Dickerman, 
98  Mich.  208,  57  N.  W.  112,  37  Am.  St.  Rep. 
535,  22  L.  R.  A.  693;  Fletcher  v.  Aldrich,  81 
Mich.  186,  45  N.  W.  641 ;  Fletcher  v.  Morrell^ 
78  Mich.  176,  44  N.  W.  133;  Vanneter  v.. 
Grossman,  39  Mich.  610;  Grover  v.  Buck,  34 
Mich.  519. 

Missouri. — Metzner  v.  Graham,  66  Mo.  653; 
Little  V.  Seymour,  6  Mo.  166;  Russell  v. 
Major,  29  Mo.  App.  167. 

Nevada,. —  Moresi  r.  Swift,  15  Nev.  215; 
Newman  v.  Kane,  9  Nev.  234. 

New  Hampshire. —  Houston  v.  Blake,  43-' 
N.  H.  115;  Chadbourne  v.  Sumner,  16  N.  H. 
129^  41  Am.  Dec.  720;  Chapman  v.  Bellows,. 
Smith  (N.  H.)  127. 

New  York. —  Dodge  v.  Porter,  13  Abb.  Pr, 
(N.  Y.)  253. 

North  Carolina. —  Roberts  v.  Scales,  23 
N.  C.  88. 

Oregon. —  Gerdes  v.  Sears,  13  Oreg.  358,  lO- 
Pac.  631. 

Pennsylvania. —  McDevitt  v.  Kepple,  9  Pa. 
Dist.  581,  24  Pa.  Co.  Ct.  133,  31  Pittsb.  Leg.. 
J.  N.  S.  (Pa.)  43. 

South  Dakota. —  Jones  Lumber,  etc.,  Co.  v. 
Paris,  6  S.  D.  112,  60  N.  W.  403,  55  Am.  St. 
Rep.  814;  Griswold  v.  Sundback,  4  S.  D.  441„ 
57  N.  W.  339. 
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into  the  possession  of  an  adverse  claimant  the  lien  created  by  the  attachment  is 
lost.^^ 

b.  Nature  of  Taking  and  Possession —  (i)  Control  of  Circumstances  and 
Nature  of  Property —  (a)  Li  General.  What  act,  what  species  of  possession, 
and  what  degree  of  vigilance  will  constitute  legal  custody  is  often  a  question  of 


Tennessee. —  Pennebaker  v.  Tomlinson,  1 
Tenn.  Ch.  111. 

Tcicas.— Rice  v.  Miller,  70  Tex.  613,  8 
S.  W.  317,  8  Am.  St.  Rep.  630;  Donald  v. 
Carpenter,  8  Tex.  Civ.  App.  321,  27  S.  W. 
1053. 

Vermont. —  Fay  v.  Munson,  40  Vt.  468; 
Briggs  V.  Taylor,  35  Vt.  57;  Austin  v.  Bur- 
lington, 34  Vt.  506 ;  Nutt  v.  Wheeler,  30  Vt. 
436,  73  Am.  Dec.  316;  Blake  v.  Hatch,  25 
Vt.  555;  Bowman  v.  Barnard,  24  Vt.  355; 
Whitney  v.  Ladd,  10  Vt.  165;  Adams  v.  Ab- 
bott, 2  Vt.  383. 

United  States. —  Livingston  v.  Smith,  5  Pet. 
(U.  S.)  90,  8  L.  ed.  57  (construing  New 
Jersev  statute)  ;  Indiana  v.  Baldwin,  10  Biss. 
(U.  S.)  165,  6  Fed.  30,  20  Fed.  Cas.  No. 
11,750a,  27  Int.  Rev.  Rec.  130,  11  Reporter 
627  { construing  Indiana  statute ) . 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  600. 

Necessity  of  taking  possession  to  valid  levy 
see  swpra-,  X,  H,  1,  b,  (i),  (b). 

Officer  is  not  an  insurer,  and  is  not  responsi- 
ble beyond-  reasonable  Avatchfulness,  caution, 
and  the  employment  of  proper  means  to  se- 
curity, but  he  should  be  held  to  greater  care 
than  owners  usually  take  of  their  property, 
because  goods  so  held  are  more  liable  to  be 
molested  than  if  not  under  seizure.  Fletcher 
'  V.  Aldrich,  81  Mich.  186,  45  N.  W.  641.  See 
also  Cresswell  v.  Burt,  61  Iowa  590,  16  N.  W. 
730. 

The  element  of  expense  cannot  be  consid- 
ered by  the  officer  in  relation  to  his  duty  to 
preserve  and  keep  attached  property.  Sewall 
V.  Mattoon,  9  Mass.  535;  Newman  v.  Kane,  9 
,  Nev.  234.  Nor  will  mere  inconvenience  in  the 
removal  of  property  excuse  the  officer  from 
his  liability.  Chadbourne  v.  Sumner,  16  N.  H. 
129,  41  Am.  Dec.  720. 

Threshing  grain. —  If  it  is  necessary  for  the 
preservation  of  grain  and  straw  which  has 
been  attached  that  it  be  threshed  it  is  the 
duty  of  the  attaching  officer  to  thresh  the 
same.    Briggs  v.  Taylor,  35  Vt.  57. 

After  discontinuance  of  an  attachment  pro- 
ceeding the  officer  holds  the  property  until 
notified,  or  until  he  learns  that  the  suit  has 
1  been  discontinued.  Vanneter  v.  Crossman,  39 
Mich.  010. 

After  judgment  an  officer  is  not  bound  to 
deliver  goods  attached  to  the  judgment  cred- 
itor that  he  may  levy  his  execution  on  them, 
for  the  officer  is  accountable  to  the  debtor  no 
less  than  to  the  creditor.  Blake  v.  Shaw,  7 
Mass.  505. 

Seizure  of  replevied  property  on  junior  writ. 

—  Where  a  sheriir  seizes  property  under  a 
junior  attachment  taking  it  from  tlie  posses- 
sion of  the  sureties  on  the  replevin  bond  in 
the  first  attachment,  thereby  discharging 
them  from  their  liability  on  the  bond,  it  is 


his  duty  to  keep  the  property  safe  so  that  it 
may  be  forthcoming  to  answer  the  first  writ 
which  constitutes  the  prior  lien.  Scarborough 
V.  Malone,  67  Ala.  570. 

Levy  by  constable  —  Turning  property  over 
to  sheriff. —  Under  Ala.  Civ.  Code,  §  2956,  pro- 
viding that,  in  case  of  an  attachment  issued 
by  a  justice  of  the  peace  for  an  amount  ex- 
ceeding his  jurisdiction,  and  not  more  than 
the  amount  of  the  penalty  of  the  constable's 
bond,  the  justice  may  direct  that  it  be  exe- 
cuted by  the  constable,  who  shall  return  the 
same  to  the  court  to  which  it  is  returnable ; 
section  2958,  providing  for  the  sale  of  prop- 
erty levied  on  by  order  of  the  court,  and  that 
the  proceeds  of  the  sale  shall  be  retained  by 
the  sheriflp;  and  section  2959,  authorizing  the 
sheriflf  to  sell  property  under  certain  condi- 
tions without  an  order  of  the  court  —  prop- 
erty levied  on  by  a  constable,  and  delivered 
to  the  sheriff,  is  in  the  latter's  possession  as 
sheriff,  and  not  as  mere  bailee  of  the  con- 
stable, although  the  statute  does  not  ex- 
pressly direct  the  constable  to  turn  the  prop- 
erty over  to  the  sheriff.  Joseph  v.  Henderson, 
95  Ala.  213,  10  So.  843. 

Permitting  reasonable  use  by  debtor. — 
Where,  from  motives  of  compassion  for  the 
debtor's  family,  articles  of  necessity,  such  as 
household  furniture  without  which  the  family 
cannot  subsist,  are  used  by  them  by  permis- 
sion of  the  officer,  the  attachment  may  con- 
tinue in  force  notwithstanding.  Train  v.  Wel- 
lington, 12  Mass.  495.  But  on  the  other  hand 
it  is  held  that  in  such  cases  there  should  be  a 
keeper  immediately  representing  the  attach- 
ing officer,  who  should  be  in  possession  and 
control  of  the  property,  and  that  the  use 
should  be  under  the  immediate  supervision  of 
such  keeper.  Jones  Lumber,  etc.,  Co.  v.  Faris, 
6  S.  D.  112,  60  N.  W.  403,  55  Am.  St.  Rep.  814 
[^citing  Bagley  v.  White,  4  Pick.  (Mass.) 
395,  16  Am.  Dec.  353;  Baldwin  v.  Jackson,  12 
Mass.  131,  the  former  case  being  almost  di- 
rectly in  point].  See  also  Donald  r.  Car- 
penter, 8  Tex.  Civ.  App.  321,  27  S.  W.  1053, 
where  it  was  held  that  after  a  levy  upon 
animals  on  a  range  the  owner  was  still  in 
control  for  the  purpose  of  attending  to  the 
stock  and,  if  negligent  in  this  regard,  neither 
the  officer  nor  plaintiff"  in  attachment  was 
liable  for  the  resulting  damage,  although  the 
original  writ  might  be  void. 

33.  Sanderson  r.  Edwards,  16  Pick.  (ISIass.) 
144;  Carrington  r.  Smith,  8  Pick.  (Mass.) 
419;  Bagloy  r.  White,  4  Pick.  (Mass.)  395,  16 
Am.  Dec.  353  ( where  it  was  held  that  leaving 
goods  attached  in  a  store  where  other  goods 
of  the  same  debtor  were  under  a  keeper  ap- 
pointed by  another  officer,  without  taking  the 
key  or  appointing  a  kecjier,  will  not  secure 
the  goods  against  a  subsequent  attacnment). 

[XIII,  B,  1,  b,  (I),  (a)] 
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difficulty,  depending  upon  a  variety  of  circumstances,  having  respect  to  the 
nature  and  situation  of  the  property  and  the  purposes  for  which  custody  and 
vigilance  are  required.^ 

(b)  Articles  of  Bulk.  Where  an  officer  makes  a  constructive  levy  upon 
property,  which  by  reason  of  its  bulk  or  for  other  cause  cannot  be  immediately 
removed,  he  does  not  thereby  deprive  himself  of  the  right  to  regain  actual  pos- 
session of  the  attached  property  whenever  necessary  for  its  preservation.  His 
liability  to  have  sucli  property  forthcoming  that  it  may  be  taken  on  execution 
is  the  same  as  if  it  had  been  taken  into  his  actual  possession.^^  The  property  is 
regarded  as  constructively  in  his  possession  and  he  must  use  ordinary  care  and 
diligence  for  its  preservation  and  safe-keeping.^^ 

(ii)  Continuous  Presence.  The  continued  presence  with  the  property 
attached  of  an  attaching  officer,  by  himself  or  agent,  is  not  necessary.  It  is  suf- 
ficient if  he  exercise  due  diligence  to  prevent  its  going  out  of  his  control.^^ 

(Ill)  Delivery  to  Keeper^  Servant^  or  Agent.^^  An  attaching  officer 
need  not  retain  personal  possession  of  the  attached  property,  but  may  deliver  it 
to  a  keeper,  servant,  or  agent,  whose  possession  will  be  regarded  as  tlie  possession 
of  the  officer.^^ 


34.  Sanderson  v.  Edwards,  16  Pick.  (Mass.) 
144 ;  Hemmenway  v.  Wheeler,  14  Pick.  (Mass.) 
408,  25  Am.  Dec.  411;  Roberts  v.  Scales,  23 
N.  C.  88  (holding  that  the  rule  requiring  the 
officer  to  take  immediate  possession  is  subject 
to  the  proviso  that  the  delay  to  remove  the 
property  is  only  for  a  reasonable  time  and  is 
then  accounted  for  by  the  state  of  the  prop- 
erty, as,  for  example,  that  it  was  a  growing 
crop,  an  article  in  the  course  of  being  manu- 
factured, or  the  like). 

Abandonment  question  of  fact. —  Whether 
there  has  been  in  any  given  case  an  abandon- 
ment of  an  existing  attachment  is  ordinarily 
a  question  of  fact  to  be  submitted  to  the  jury 
with  proper  instructions.  Com.  i*.  Brigham, 
123  Mass;  248. 

Confusion  of  goods. —  If  an  officer  mixes 
goods  attached  by  him  with  other  goods  of 
the  same  kind  previously  attached  by  another 
officer,  on  a  writ  against  the  same  defendant, 
so  that  the  former  goods  cannot  be  identified, 
the  lien  of  the  last  attachment  is  lost.  Gor- 
don v.  Jenney,  16  Mass.  465. 

35.  WentAvorth  v.  Sawyer,  76  Me.  434; 
Higgins  V.  Drennan,  157  Mass.  ,384,,  32  N.  E. 
354  (holding  that',  on  attachment  of  bulky 
or  irremovable  propertv  under  Mass.  Pub. 
Stat.  c.  161,  §  69,  the"^  officer,  after  having 
deposited  a  copy  of  the  writ  and  return  with 
the  clerk,  has  nothing  further  to  do  till  exe- 
cution) ;  Shephard  V.  Butterfield,  4  Gush. 
(Mass.)  425,  50  Am.  Dec.  796;  Fay  v.  Mun- 
son,  40  Vt.  468;  McKormsby  v.  Morris,  29 
Yt.  417. 

36.  Shephard  r.  Butterfield,  4  Gush. 
(Mass.)  425,  50  Am.  Dec.  796;  Fay  v.  Mun- 
son,  40  Vt.  468;  Smith  v.  Ghurch,  27  Vt. 
168.  Compare  Hubbell  v.  Root,  2  Allen 
(Mass.)  185,  where  it  was  held  that  under 
such  an  attachment  the  officer  is  not  respon- 
sible as  if  the  property  were  in  his  actual 
custody,  and  that  if,  without  his  knowledge 
or  consent,  the  property  is  removed  so  that 
it  cannot  be  found  to  be  taken  on  execution, 
he  is  not  liable. 

[XIII,  B,  1,  b,  (i),  (a)] 


Liability  of  officer  for  care  of  property  con- 
structively attached. —  Where  an  officer  at- 
tached bales  of  hay  lying  near  a  railroad 
depot  by  leaving  a  copy  of  the  writ  and  re- 
turn in  the  town-clerk's  office,  and  did  not 
take  personal  possession  of  the  same  or  put 
any  one  in  charge  thereof,  and  the  hay  was 
not  forthcoming  to  be  applied  on  an  execu- 
tion, it  was  held  that  he  did  not  use  due  care 
and  diligence  in  the  custody  and  preservation 
of  the  same.    Fay  v.  Munson,  40  Vt.  468. 

37.  Mills  V.  Gamp,  14  Gonn.  219,  36  Am. 
Dec.  488.  See  also  Fettyplace  v.  Dutch,  13 
Pick.  (Mass.)  388,  23  Am.  Dec.  688  (holding 
that  where  a  keeper  of  wood  and  lumber  on 
a  wharf  left  his  wharf  on  Sunday  morning, 
fastening  the  gates  as  usual  on  such  days, 
and  returned  in  the  afternoon  the  attach- 
ment was  not  dissolved)  ;  Wolf  v.  Taylor,  68 
Tex.  660,  5  S.  W.  855. 

Wrongful  dispossession  of  the  officer  does 
not  have  the  effect  of  releasing  the  attach- 
ment lien  (  Glow  v.  Gilbert,  54  111.  App.  134; 
Butterfield  v.  Glemence,  10  Gush.  (Mass.) 
269;  Beech  v.  Abbott,  6  Vt.  586),  and  it  is 
not  necessary,  in  order  to  maintain  a  lien, 
that  the  keeper  should  be  at  all  times  able 
to  resist  fraud  or  violence  in  retaining  his 
actual  possession  (Harriman  v.  Gray,  108 
Mass.  229,  holding  that  the  temporary  exclu- 
sion of  a  keeper  by  fraud  or  violence  raises 
no  presumption  of  abandonment). 

38.  Delivery  to  receiptor  or  bailee  see 
infra^  XIII,  G. 

39.  Colorado. —  Flanagan  v.  Newman,  5 
Golo.  App.  245,  38  Pac.  431.  ■ 

Illinois. —  Hanchett  v.  Ives,  33  111.  App. 
471. 

Kentucky. —  Howell  v.  Gommercial  Bank,  5 
Bush  (Ky.)  93. 

Louisiana. —  Myers  v.  Myers,  8  La.  Ann. 
369,  58  Am.  Dec.  689.  See  also  Dick  V. 
Bailey,  2  La.  Ann.  974,  46  Am.  Dec.  561. 
The  right  of  plaintiff  in  attachment  to  fol- 
low attached  property  into  the  hands  of 
third  persons,  he  having  acquired  rights  from 
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(iv)  Delivery  to  Claimant.  Where  a  third  party  claims  to  be  the  owner 
of  attached  goods,  the  officer  may  in  liis  discretion  release  the  same  to  him  ;  but 
he  does  so  at  his  peril,  and  the  burden  is  upon  him  to  establish  that  such  property 
did  not  belong  to  attachment  defendant.^*^ 

(v)  Return  to  Debtor.  If  the  attaching  officer,  or  any  person  to  whom  he 
may  deliver  the  goods  for  safe-keeping,  permits  them  to  return  to  the  possession 
of  the  debtor,  the  attachment  is,  with  respect  to  other  creditors,  ij)so  facto  dis- 
solved ;  and  it  has  been  held  that  if  the  dissolution  of  an  attachment  is  effected 
by  the  delivery  of  the  property  by  the  officer  into  the  possession  of  the  debtor, 
the  attachment  cannot  be  revived  by  a  redelivery  by  the  debtor  to  the  officer.^^ 

e.  Place  of  Custody  —  (i)  Tn  General.  Where  property  is  taken  under 
attachment  it  is  immaterial  in  what  place  it  is  kept  by  the  officer.^^ 

(ii)  Removal  From  State.  The  removal  by  the  attaching  officer  or  his 
bailee  of  attached  goods  from  the  state  in  which  the  attachment  issued  will  not 
discharge  the  attaching  officer's  special  property  therein.^ 


the  owner  after  the  attachment,  depends  upon 
the  reality  of  the  sheriff's  possession  under 
the  attachment,  and  if  plaintiff  in  attach- 
ment was  himself  the  keeper  and  suffered 
the  property  to  be  taken  out  of  his  possession 
and  carried  to  a  distant  parish,  where  it 
-was  sold,  without  any  steps  being  taken  to 
regain  the  possession,  he  cannot  disturb  the 
title  of  the  purchaser.  Whann  v.  Hufty,  12 
La.  Ann.  280. 

Maine. —  Eastman  v.  Avery,  23  Me.  248 ; 
Gower  v.  -Stevens,  19  Me.  92,  36  Am.  Dec. 
737. 

Massachusetts. —  Train  v.  Wellington,  12 
Mass.  495;  Baldwin  v.  Jackson,  12  Mass. 
131. 

Ohio. —  Root  V.  Columbia,  etc.,  R.  Co.,  45 
Ohio  St.  222,  12  N.  E.  812. 

Texas. —  Wolf  v.  Taylor,  68  Tex.  660,  5 
S.  W.  855. 

Vermont. —  Marshall  v.  Town,  28  Vt.  14. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  603. 

Delegation  of  authority  by  keeper. —  A 
keeper  appointed  by  an  attacning  officer  is 
not  authorized  to  delegate  his  authority  to  a 
third  person,  even  though  the  written  author- 
ity given  him  is  directed  to  himself  "  or 
bearer."    Connor  v.  Parker,  114  Mass.  331. 

Refusal  of  responsibility  by  keeper. —  At- 
tached property  placed  by  the  officer,  by  per- 
mission, upon  the  premises  of  one  who  re- 
fuses to  assume  any  responsibility  concern- 
ing it,  is  still  in  the  possession  and  custody 
of  the  officer.    Marshall  v.  Town,  28  Vt.  14. 

40.  Wadsworth  v.  Walliker,  45  Iowa  395, 
24  Am.  Rep.  788. 
«     41.  Connecticut. —  Taintor  v.  Williams,  7 
Conn.  271;  Burrows  v.  Stoddard,  3  Conn. 
431. 

Maine. —  Pillsbury  v.  Small,  19  Me.  435; 
Gower  v.  Stevens,  'l9  Me.  92,  36  Am.  Dec. 
737. 

Massachusetts.^ 'Roh'm&oxi  v.  Mansfield,  13 
Pick.  (Mass.)  139.  See  also  Boynton  v. 
Warren,  99  Mass.  172,  where  the  evidence 
was  held  sufficient  to  warrant  a  finding  that 
the  attachment  was  abandoned. 

tiew  Hampshire. —  Houston  v.  Blake,  43 
N.  H.  115;  Dunklee  v.  Fales,  5  N.  H.  527, 

Ohio. —  Root  V.  Columbia,  etc.,  R.  Co.,  45 
Ohio  St.  222,  12  N.  E.  812. 
[42] 


Fermon^.— Whitney  v.  Ladd,  10  Vt.  165; 
Pomroy  v.  Kingsley,  1  Tyler  (Vt.)  294.  See 
also  Soule  v.  Austin,  35  Vt.  515. 

A  bona  fide  mortgagee  of  personal  property, 
which  at  the  time  of  the  execution  of  the 
mortgage  was  in  the  possession  of  the  mort- 
gagor, will  hold  it  against  a  previous  at- 
tachment if  he  had  no  notice  that  the  attach- 
ment was  still  subsisting.  Carpenter  v.  Cum- 
mings,  40  N.  H.  158. 

Agreement  of  parties. —  An  attachment 
creditor  waives  his  lien  by  allowing  a  debtor 
to  take  charge  of  attached  property,  under  an 
agreement  to  make  quarterly  payments,  with 
the  proviso  that  if  any  other  creditor  should 
undertake  to  subject  the  property  it  should 
revert  to  the  original  attaching  creditor. 
Such  an  agreement  is  a  fraud  upon  other 
creditors.  Morton  v.  Allen,  5  Ky,  L.  Rep. 
601.  Where  a  steamboat  was  attached,  but 
by  agreement  between  plaintiff  and  the  mas- 
ter the  boat  was  to  proceed  on  its  voyage  to 
be  delivered  to  the  sheriff  upon  its  return, 
it  was  held  that  the  lien  was  not  extin- 
guished as  between  the  parties  to  the  suit. 
Conn  i;.  Caldwell,  6  111.  531.  An  officer  hav- 
ing attached  cattle  of  a  debtor  allowed  them 
to  remain  in  the  debtor's  possession  upon  the 
understanding  between  himself  and  the  debtor 
that  th-e  attachment  should  still  subsist,  and 
it  was  held  that  the  attachment  was  not 
thereby  dissolved  as  against  the  debtor  or 
any  one  having  notice  of  these  facts.  Cooper 
V.  Newman,  45  N.  H.  339. 

42.  Gower  v.  Stevens,  19  Me.  92,  36  Am. 
Dec.  737. 

43.  Carter  v.  Clark,  28  Conn.  512  (a  case 
of  an  attachment  made  by  a  person  specially 
deputed)  ;  Lewis  v.  Morse,  20  Conn.  211. 

Taking  possession  of  defendant's  premises. 
—  If  an  officer  takes  exclusive  possession  of 
defendant's  building  for  the  purpose  of  keep- 
ing attached  goods  therein,  this  will  not 
avoid  the  attachment,  although  the  act  may 
be  a  trespass.    Newton  r.  Adams,  4  Vt.  437. 

44.  Browne]  1  v.  Manchester,  1  Pick.  (jNIass.) 
232  (wliero  it  was  said  that  there  seemed 
to  be  no  difference  as  to  the  authority  of 
the  officer  over  the  goods,  between  carrying 
them  just  over  the  line  of  an  adjoining  state, 
and  carrying  them  into  another  county;  for 
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d.  Extent  of  Officer's  Interest  —  (i)  In  General.  An  officer  has  only  such 
special  interest  in  attached  property  in  his  possession  as  the  lien  of  the  attach- 
ment creates/^  and  it  is  measured  by  the  amount  necessary  to  pay  the  debt  for 
which  the  property  has  been  attached/^ 

(ii)  Effect  of  Close  of  Offlcial  Term.  It  is  the  duty  of  the  officer 
levying  an  attachment  to  keep  the  property  and  have  it  forthcoming  on  demand, 
although  not  demanded  until  after  the  close  of  his  official  terra.^"^ 

(ill)  Property  Jointly  Owned.  Where  personal  property  owned  by  ten- 
ants in  common  is  attached  in  a  suit  against  one  of  them,  the  officer  is  entitled  to 
the  possession  and  control  of  the  whole/^  but  although  the  whole  may  be  seized, 
yet  it  is  only  an  undivided  interest  which  can  be  held  and  sold.  The  officer  has 
no  power  to  make  a  division,  either  with  or  without  the  consent  of  the  cotenant, 
or  to  attach  a  specific  parcel  as  the  property  of  the  debtor.^^ 

e.  Payment  Into  Court.  The  attaching  officer  may  pay  into  court  money, 
the  proceeds  of  attached  property,  or  itself  attached,  and  when  so  paid  into  court 
it  is  still  subject  to  the  lien  of  attachment  to  the  same  extent  and  effect  as  if 
retained  in  the  hands  of  the  attaching  officer.^^ 

f.  Examination  of  Books  and  Papers.  It  has  been  held  that  an  attaching 
officer  is  not  bound  to  permit  parties  whose  books  and  papers  are  in  his 
custody  by  virtue  of  a  levy  under  a  writ  of  attachment  to  examine  them;^^ 


he  has  as  much  authority  in  the  one  place  as 
he  has  in  the  other)  ;  Utley  v.  Smith,  7  Vt. 
154,  29  Am.  Dec.  152.  See  also  Dick  v. 
Bailey,  2  La.  Ann.  974,  46  Am.  Dec.  561, 
where,  although  approving  the  decision  in 
Brownell  v.  Manchester,  1  Pick.  (Mass.) 
232,  it  was  held,  that  where  the  sheriff  re- 
moved the  attached  property  from  the  state 
for  an  unlawful  purpose,  he  became,  by  such 
abuse  of  his  authority  and  violation  of  his 
official  duty,  a  trespasser  ah  initio,  and  the 
property  became  subject  to  the  claims  of 
other  creditors. 

45.  Rents  and  profits  of  attached  property 
have  been  held  not  to  be  subject  to  the  lien 
of  the  attachment.  Kothman  v.  Markson,  34 
Kan.  542,  9  Pac.  218;  Moore  v.  Simpson,  5 
Litt.  ( Ky. )  49 ;  Richardson  v.  Kimball,  28 
Me.  463;  McLaughlin  v.  Park  City  Bank,  22 
Utah  473,  63  Pac.  589,  54  L.  P.  A.  343.  See 
also  Fitzgerald  v.  Blake,  28  How.  Pr.  (N.  Y.) 
109,  where  the  court  ordered  the  rent  from 
real  property  which  had  been  attached  to  be 
applied  on  encumbrances  upoi^  the  property, 
plaintiff's  security  appearing  to  be  sufficient 
without  it.  But  see  Stockton  v.  Hyde,  5  La. 
Ann.  300,  where  it  was  held  that  the  sheriff 
holds  property  seized  under  attachment  for 
the  benefit  of  whom  it  may  concern;  that  if 
the  attaching  creditor  fucceeds,  the  rents  and 
profits  during  the  attachment  belong  to  him 
to  the  extent  of  his  claim;  and  that  if  not 
paid  to  the  sheriff  he  may  recover  them  in  a 
direct  action  against  the  tenant. 

46.  Arkansas. —  Jetton  v.  Tobey,  62  Ark. 
84,  34  S.  W.  531. 

Maine. —  Walker     Foxcroft,  2  Me.  270. 

Massachusetts. —  Farrington  f.  Edgerley, 
13  Allen  (Mass.)  453. 

Minnesota. —  Wheaton  v.  Thompson,  20 
Minn.  196. 

Missouri. —  Kerr  v.  Drew,  90  Mo.  147,  2 
S.  W.  136. 

New  Hampshire. —  Holt  v.  Burbank,  47 
N.  H.  164. 

[XIII,  B,  1,  d,  (l)] 


Vermont. —  Blodgett  v.  Adams,  24  Vt.  23. 

47.  Sagely  v.  Livermore,  45  Cal.  613;  Ba- 
ker V.  Baldwin,  48  Conn.  131;  Smith  v.  Bod- 
fish,  33  Me.  136;  Morton  v.  White,  16  Me.  53. 

The  removal  of  a  sheriff  from  office  does 
not  affect  the  rule.  Tukey  v.  Smith,  18  Me. 
125,  36  Am.  Dec.  704. 

48.  Sharp  v.  Johnson,  38  Greg.  246,  63 
Pac.  485. 

49.  Bernal  V.  Hovious,  17  Cal.  541,  79 
Am.  Dec.  147;  Gaar  v.  Kurd,  92  111.  315; 
Reed  v.  Howard,  2  Mete.  (Mass.)  36;  Walker 
V.  Fitts,  24  Pick.  (Mass.)  191;  Eldridge  v. 
Lancy,  17  Pick.  (Mass.)  352.  See  also  supra, 
X,  H,  2,  b,  (I). 

50.  Payment  without  order  of  court. — 
Where  a  sheriff  is  garnished  in  respect  to 
money  officially  held  by  him,  if  he  pays  it  to 
the  clerk  of  the  court,  although  without  an 
order  of  court,  this  is  a  payment  into  court 
under  the  provision  of  the  statute  that  in  the 
case  of  money  attached  in  the  hands  of  offi- 
cers of  court,  "  it  must  be  paid  into  court,  to 
abide  the  result  of  the  suit,  unless  the  court 
otherwise  direct."  Warren  v.  Matthews,  96 
Ala.  183,  11  So.  285. 

When  court  will  not  direct  payment. —  Un- 
der iST.  Y.  Code,  §  232,  which  directed  the 
sheriff  to  keep  the  attached  property,  or  its 
proceeds,  and  section  237,  which  directed  him 
to  satisfy  the  judgment,  if  any,  out  of  it, 
the  court  would  not  order  him  to  pay  the 
proceeds  into  court  at  the  instance  of  one 
of  the  defendants  who  held  a.  prior  execution 
against  the  other,  in  which  the  sheriff  levied 
on  the  same  property  before  the  attachment, 
unless  the  sheriff  or  his  sureties  were  irre- 
sponsible. Dodge  V.  Porter,  13  Abb.  Pr. 
(N.  Y.)  253. 

51.  Kendallville  First  Nat.  Bank  v.  Stan- 
ley, 4  Ind.  App.  213,  30  N.  E.  799;  Shaffer 
V.  Raymond,  1  Phila.  (Pa.)  91,  7  Leg.  Int. 
(Pa.)  166. 

52.  McCartan  v.  Van  Syckel,  10  Bosw. 
(N.  Y.)  694. 
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but  while  he  is  not  bound  to  permit  such  an  examination  an  order  of  court  may 
be  obtained  for  that  purpose.^'^ 

2.  Action  For  Violation  of  Possession  —  a.  Who  May  Sue.  Possession  of 
attached  property  vests  in  the  officer  until  the  property  is  disposed  of  and  his  title 
is  not  only  sufficient  to  support  an  action  for  a  violation  of  such  possession,^^  but 
the  right  of  action  lies  with  him  exclusively  and  the  attaching  creditor,  as  a  rule, 
acquires  no  such  interest  in  the  attached  property  as  to  give  him  a  right  of  action 
for  a  violation  of  the  officer's  possession.^^ 

b.  Form  of  Action  —  (i)  Replevin^  Tbespass,  or  Trover.    The  form  of 


53.  Bleier  v.  Davidson,  20  Abb.  N.  Cas. 
(N.  Y.)  207  note;  Brooke  v.  Foster,  20  Abb. 
N.  Cas.  (N.  Y. )  200  [disapproving  Garden  v. 
Sabey,  10  N.  Y.  Wkly.  Dig.  33,  where  it  was 
held  that  the  sheriff  should  allow  no  one  to 
examine  books  attached  by  him,  except  de- 
fendant, his  assignee,  or  agent]. 

For  form  of  order  permitting  an  attaching 
creditor  to  examine  books  and  papers  of 
the  debtor  relative  to  the  attached  property 
see  Brooke  v.  Foster,  20  Abb.  N.  Cas.  (N.  Y.) 
200. 

54.  Paul  V.  Hoss,  28  La.  Ann.  852. 

Ground  of  officer's  right  of  action. — An  offi- 
cer who  has  attached  property  can  only  main- 
tain an  action  for  it  upon  the  ground  of  his 
liability  to  the  attaching  creditor,  or  to  the 
owner  for  its  return  to  him.  Collins  v. 
Smith,  16  Vt.  9. 

Action  in  another  state. —  The  special  title 
of  the  officer  is  sufficient  to  permit  him  to 
assert  his  title  in  another  state  to  which 
the  property  has  been  taken,  and  it  is  held 
that  such  an  action  by  the  officer  cannot  be 
considered  as  an  attempt  to  execute  the  proc- 
ess of  attachment  of  the  state  in  which  the 
attachment  issues  within  the  borders  of  the 
state  where  the  action  for  possession  by  the 
sheriff  is  prosecuted.  Rhoads  v.  Woods,  41 
Barb.  (N.  Y.)  471. 

Conversion  —  Demand. — Where  attached  hay 
was  left  with  defendant,  whose  servant  de- 
stroyed the  same  by  feeding  it  to  cattle,  it 
was  held  that  in  an  action  by  the  officer 
against  the  servant  for  the  conversion  of  the 
hay  a  demand  for  its  return  was  not  neces- 
sary, the  property  having  been  destroyed  by 
defendant's  own  wrongful  act.  Davis  v. 
Leary,  177  Mass.  526,  59  N.  E.  191. 

Where  possession  violated  by  fellow  deputy. 
—  Where  a  deputy  sheriff's  possession  is  vio- 
lated by  another  deputy  of  the  same  sheriff, 
the  former  may  maintain  an  action  either 
against  the  sheriff  (Waljcer  v.  Foxcroft,  2 
'Me.  270)  or  against  such  other  deputy  (Gor- 
don V.  Jenney,  16  Mass.  405). 

Effect  of  release  at  instance  of  creditor. — 
A  sheriff  wlio  released  a  levy  of  attachment 
at  the  instance  of  the  attaching  creditor  can- 
not recover  for  the  conversion  of  the  attached 
property  from  the  person  who  afterward  ob- 
tains possession  of  it.  Dickev  v.  Bates,  13 
Misc.  (N.  Y.)  489,  35  N.  Y.  'Suppl.  525,  70 
N.  Y.  St.  136.  See  also  Muir  v.  Orear,  87 
Mo.  App.  38. 

Void  process.— The  right  of  an  officer  to 
bring  action  for  goods  levied  upon  by  him 


depends  upon  his  special  property  and  lia- 
bility over,  and  if  the  process  is  void  he  ac- 
quires no  title  and  cannot  be  permitted  to 
maintain  an  action  for  the  recovery  of  the 
property  or  its  value.  Clark  v.  Norton,  & 
Minn.  412. 

55.  Connecticut. —  Bowler  v.  Eldridge,  18' 
Conn.  1;  Huntley  v.  Bacon,  15  Conn.  267. 

Indiana. — Dufour  v.  Anderson,  95  Ind.  302,. 

Mame.— Nichols  v.  Pat.en,  18  Me.  231,  36' 
Am.  Dec.  713. 

Massachusetts. —  Badlam  v.  Tucker,  1 
Pick.  (Mass.)  389,  11  Am.  Dec.  202;  Brownell 
V.  Manchester,  1  Pick.  (Mass.)  232;  Gordon 
V.  Jenney,  16  Mass.  465. 

Missouri. —  A  constable  acquires  such 
special  property  in  the  goods  seized  by  him 
under  a  valid  writ  of  attachment  as  will 
enable  him  to  maintain  replevin  against  any 
one  except  the  true  owner,  if  such  owner  is 
not  the  defendant  in  the  attachment.  Car- 
roll V.  Frank,  28  Mo.  App.  69. 

Nevada. —  Foulks  v.  Pegg,  6  Nev.  136. 

Neiv  Hampshire. —  Baker  v.  Beers,  64  N.  H. 
102,  6  Atl.  35. 

Ohio. —  Schaeffer  v.  Marienthal,  17  Ohio  St. 
183. 

Vermont. —  Collins  v.  Smith,  16  Vt.  9.  See 
also  Roberts  v.  Carpenter,  53  Vt.  678 ;  Adams 
V.  Fox,  17  Vt.  361;  Weeks  v.  Martin,  16  Vt. 
237. 

Wisconsin. —  Whitney  v.  Brunette,  3  Wis» 
621. 

See  also  supra,  XIII,  A.      .  ' 

In  New  York,  under  Code  Civ.  Proc.  §  708, 
subs.  3,  which  gives  double  damages  "  at  the 
suit  of  the  party  aggrieved,"  the  attaching 
creditor  may  sue  for  a  wilful  withholding 
from  the  sheriff  of  the  property  attached, 
where  it  does  not  appear  that  the  sheriff 
afterward  regained  possession.  Scott  v.  Mor- 
gan, 94  N.  Y.  508. 

Joint  action  by  sheriff  and  attaching  cred- 
itor.— Where  personal  property  held  by  a 
sheriff  under  a  writ  of  attachment  is  taken 
by  a  stranger,  the  attaching  creditors  cannot, 
by  virtue  of  their  rights  in  the  attachment 
suit,  maintain  a  joint  action  with  the  sheriff 
to  recover  damages  for  such  taking.  Schaef- 
fer V.  Marienthal,  17  Ohio  St.  183. 

Suit  by  creditor  as  bailee  of  sheriff. — ^A^lerf^ 
a  sheriff  by  virtue  of  an  attachment  seized 
goods  and  doliver'od  them  to  ]ffaintiff  in  at- 
tachment to  be  taken  out  of  the  district  and 
sold,  it  was  held  that,  although  the  delivery 
to  plaintiff  was  irregular,  yet  he  might  main- 
tain trover  against  a  wrong-doer,  who  took  the 
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action  maintained  bj  an  attaching  officer  for  a  violation  of  the  possession  of  the 
attached  property  may  be  either  replevin,  trespass,  or  trover.^ 

(ii)  Contempt  Proceedings.  A  stranger  to  a  pending  suit  may  be  pro- 
iceeded  against  as  for  contempt  for  interfering  with  property  attached  therein.^''' 

e.  Defenses  —  Evidence.  In  an  action  for  the  conversion  by  defendant  to  his 
own  use  of  property  alleged  to  have  been  held  by  plaintiff  officer  under  an 
attachment,  any  evidence  is  admissi-ble  which  tends  directly  to  show  that  the  aver- 
ment of  this  fact  is  not  true.^^ 

d.  Damages.  In  an  action  bj  an  attaching  officer  for  the  violation  of  his  pos- 
session of  the  property  attached  the  value  of  the  goods  is  the  measure  of  dam- 
ages.^^  If,  however,  the  attaching  creditor  has  failed  to  perfect  his  lien  by  taking 
out  execution  within  tlie  statutory  period  only  nominal  damages  can  be  recovered 
by  tfie  officer.^  Where  there  has  been  no  conversion  by  defendant  to  his  own 
use,  the  measure  of  damages  is  the  injury  caused  by  the  removal,  not  the  value  of 
the  property.^^ 

C.  Delivery  to  Receiptor  or  Bailee— l.  Origin  and  Nature  of  Receipts. 

The  practice  of  delivering  attached  property  to  a  receiptor  or  bailee  for  safe- 


j-goods  out  of  his  possession.  Kentucky  Bank 
■•V.  Shier,  4  Rich.  (S.  C.)  233.  See  also  Mussey 

Perkins,  36  Vt.  690,  86  Am.  Dec.  688. 

The  executor  of  a  deputy  sheriff  may  main- 
tain trover  for  the  conversion  by  a  stranger 
of  property  attached  on  mesne  process  by 
his  testator.  Badlam  v.  Tucker,  1  Pick. 
(Mass.)   389,  11  Am.  Dec.  202. 

56.  Louisiana. —  Paul  v.  Hoss,  28  La.  Ann. 
852,  trespass  for  disturbing  possession  of 
sheriff.  See  also  Dick  v.  Bailey,  2  La.  Ann. 
974,  46  Am.  Dec.  561. 

Mawe.— Nichols  v.  Patten,  18  Me.  231,  36 
Am.  Dec.  713. 

Massachusetts. —  Badlam  v.  Tucker,  1  Pick. 
{Mass.)  389,  11  Am.  Dec.  202;  Brownell  v. 
Manchester,  1  Pick.  (Mass.)  232;  Gates  v. 
Gates,  15'  Mass.  310  ;  Gibbs  v.  Chase,  10  Mass. 
125;  Warren  v.  Leland,  9  Mass.  265;  Perley 
v.  Foster,  9  Mass.  112;  Ludden  v.  Leavitt, 
9  Mass.  104,  6  Am.  Dec.  45;  Ladd  v.  North, 
2  Mass.  514. 

New  Hampshire. — Johnson  v.  Grand  Trunk 
H.  Co.,  44  N.  H.  626;  Lathrop  V.  Blake,  23 
I^.  H.  46. 

Vermont. —  Blodgett  v.  Adams,  24  Vt.  23; 
Whitney  v.  Ladd,  10  Vt.  165;  Stanton  v. 
Hodges,  6  Vt.  64;  Lowry  v.  Walker,  4  Vt. 
76,  5  Vt.  181. 

Wisconsin. —  Whitney  v.  Brunette,  3  Wis. 
621. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  605. 

Proof  of  delivery  of  execution  to  officer  — 
Parol  evidence. —  In  trover  by  a  sheriff  for 
property  attached,  parol  evidence  is  admis- 
sible to  show  the  delivery  of  the  execution 
to  him  and  the  time  of  that  delivery  in  order 
to  hold  the  property  subject  to  the  attach- 
ment, although  the  officer  made  no  minute 
on  it  of  the  time  of  serving  it  as  directed 
by  statute.    Lowry  i?.  Walker,  5  Vt.  181. 

Proof  of  fraudulent  conveyance  by  defend- 
ant.—  In  trover  by  a  sheriff  for  property  at- 
tached, proof  of  a  fraudulent  purchase  by 
defendant  of  the  goods  in  question  from  the 
debtor  is  admissible  as  explaining  his  acts 
in  intermeddling  with  the  property.  Lowry 
^.  Walker,  5  Vt.  181. 
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57.  Ex  p.  Stickney,  40  Ala.  160. 

58.  Want  of  ownership  or  interest  in  de- 
fendant in  attachment. —  Evidence  that  the 
property  did  not  in  fact  belong  to  defendant 
in  the  attachment  and  that  he  had  no  at- 
tachable interest  therein  is  admissible.  Han- 
non  V.  Bramley,  65  Conn.  193,  32  Atl.  336. 

Informality  or  irregularity  in  the  attach- 
ment proceedings  may  be  set  up  in  defense 
to  an  action  by  the  attaching  officer  for  a 
violation  of  his  possession.  Marshall  v.  Mar- 
shall, 2  Houst.  (Del.)  125. 

Failure  to  levy  execution  after  destruction 
of  property.—  In  trover  by  the  officer"  against 
the  servant  of  defendant  in  the  attachment, 
for  destroying  hay  levied  upon  by  feeding  it 
to  cattle,  it  is  no  defense  to  say  that  the 
attachment  had  been  lost  because  no  attempt 
had  been  made  to  levy  an  execution  within 
thirty  days  from  the  rendition  of  the  judg- 
ment, the  property  having  been  destroyed  be- 
fore the  judgment  was  rendered.  The  right 
to  sue  was  perfected  by  the  mere  issue  of 
the  execution  and  placing  it  in  the  attaching 
officer's  hands  for  service  before  the  expira- 
tion of  thirty  days  after  entry  of  judgment. 
Davis  V.  Leary,  177  Mass.  526,  59  N.  E.  191. 

59.  Fletcher  v.  Cole,  26  Vt.  170;  Fisher 
V.  Cobb,  6  Vt.  622.  See  also  Sinclair  v. 
Tarbox,  2  N.  H.  135. 

New  York  — •  Double  damages. — Under  N.  Y. 
Code  Civ.  Proc.  §  708,  subs.  3,  providing 
that  one  wilfully  concealing  or  withholding 
attached  property  from  a  sheriff  shall  be 
liable  to  double  damages  "  at  the  suit  of 
the  party  aggrieved,"  injury  can  only  be 
shown  by  a  return  of  the  process  unsatis- 
fied, so  as  to  entitle  attachment  creditor  lo 
such  damages.  Scott  v.  Morgan,  94  N.  Y. 
508. 

60.  Goodrich  v.  Church,  20  Vt.  187. 

61.  Sinclair  v.  Tarbox,  2  N.  H.  135. 

Evidence  as  to  quantum  of  damages. —  Evi- 
dence is  admissible  in  trover  by  a  sheriff  for 
property  attached  as  to  the  quantum  of  dam- 
age's, although  it  consist  of  facts  occurring 
after  the  commencement  of  the  action. 
Lowry  v.  Walker,  5  Vt.  181. 
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keeping;  is  coeval  with  the  practice  of  making  attachments.  It  is,  in  its  nature, 
a  siinpte  deposit,  a  delivery  of  the  property  to  be  kept  by  the  depositary,  without 
compensation,  until  called  for  by  the  attaching  officer.  In  general  a  simple 
receipt,  admitting  that  the  articles  enumerated  have  been  delivered  by  the  officer 
to  the  receiptor  for  safe-keeping,  to  be  returned  on  demand,  is  sufficient  evidence 
of  the  attachment  and  bailment.^^ 

2.  Power  of  Officer  to  Take  Receipt  —  a.  In  General.  An  attaching  officer 
may  in  his  discretion  and  at  his  own  risk  deliver  attached  property  to  a  bailee  or 
receiptor  for  safe-keeping.  The  law,  however,  does  not  require  him  to  take  a 
receipt  for  such  property,  and  his  taking  one  is  not  strictly  an  official  act.^^ 


62.  .Dayton  v.  Merritt,  33  Conn.  184; 
Fowler  v.  Bishop,  31  Conn.  560;  Savage  v. 
Eobinson,  93  Me.  262,  44  Atl.  926;  Foss  v. 
Norris,  70  Me.  117;  Jewett  v.  Dockray,  34 
Me.  45;  Fowles  v.  Pindar,  19  Me.  420;  Clark 
V.  Clough,  3  Me. '  357 ;  Durgin  v.  Gage,  40 
N.  H.  302;  Phelps  v,  Gilchrist,  28  N.  H. 
266;  Runlett  v.  Bell,  5  N.  H.  433;  Soule  V. 
Austin,  35  Vt.  515;  Austin  v.  Burlington,  34 
Vt.  506;  Dewey  r.  Fay,  34  yt.  138;  Brown 
V.  Gleed,  33  Vt.  147;  Sibley  V,  Story,  8  Vt.  15. 

Treated  as  a  contract. — A  receipt  for  at- 
tached property  is  treated  as  a  contract,  in 
that  it  is  made  conclusive  evidence  of  the 
attachment  of  such  property  as  is  described 
therein,  and  the  receiptor  cannot  be  allowed 
to  prove  the  contrary.  Brown  v.  Gleed,  33 
Vt.  147.  See  also  Soule  v.  Austin,  35  Vt. 
515.  The  delivery  by  an  officer  of  goods 
under  an  attachment  is  sufficient  considera- 
tion for  the  contract  of  a  receiptor,  making 
him  responsible  thereby  for  the  amount  of 
the  debt  and  damages  claimed  in  the  writ 
(Savage  v.  Robinson,  93  Me.  262,  44  Atl. 
926.  See  also  Foss  v.  Norris,  70  Me.  117), 
and  a  written  promise  to  pay  to  plaintiff  in 
the  attachment  the  amount  which  may  be  re- 
covered therein,  in  consideration  of  the  de- 
livery by  the  officer  to  the  promisor  of  the 
property  attached,  may  be  enforced  by  the 
■  promisee,  although  the  contract  was  made 
without  the  request  ot  knowledge  of  attach- 
ment defendant,  the  attached  property  did 
not  belong  to  him,  was  not  in  his  possession, 
and  perished  before  the  recovery  ot  judgment 
in  the  action.  Hayes  v.  Kyle,  8  Allen  (Mass.) 
300. 

The  legal  meaning  of  the  contract  is  that 
the  receiptor  shall  have  the  property  attached 
forthcoming  upon  the  demand  made  for  the 
same  by  the  officer,  to  respond  to  the  execu- 
,tion  that  may  issue  upon' the  judgment  ob- 
tained in  the  suit  in  which  the  property  is 
attaclKHl.    Dewey  v.  Fay,  34  Vt.  138. 

Contingent  in  effect. — A  receipt  given  to  an 
officer  for  property  attached,  although  abso- 
lute in  its  terms,  is  contingent  by  operation 
of  law.  The  officer  can  recover  upon  it  only 
on  the  ground  Of  his  accountability  for  the 
property,  either  to  the  attaching  creditor  or 
to  the  owner;  and  where  this  accountability 
has  ceased  he  has  no  right  to  recover,  and  it 
makes  no  dilTerence  whether  the  receipt  is 
under  seal  or  not.  Dayton  v.  INIerritt,  33 
Conn.  i84.  See  also  Fowler  v.  Bishop,  31 
Conn.  560. 


Favored  by  law. —  The  contract  of  surety- 
ship contained  in  an  officer's  receipt  is  fa- 
vored in  law,  and  is  an  essential  and  mitigat- 
ing incident  of  the  system  of  attachment  on 
mesne  process.  Fowler  v.  Bishop,  31  Conn. 
560. 

Liability  to  general  owner. —  A  bailee  of 
goods  attached,  while  he  remains  liable  to  the 
officer  on  his  receipt,  is  not  liable  to  the  gen- 
eral owner.  Perley  t).  Brown,  18  N.  H.  404, 
But  if  the  officer  places  such  receipt  in  the 
hands  of  creditor's  attorney  to  be  prosecuted 
for  his  benefit  it  is  an  equitable  assignment 
of  the  contract  for  which  his  liability  to  the 
creditor  forms  a  sufficient  consideration. 
Clark  V.  Clough,  3  Me.  357. 

The  taking  of  a  promissory  note  is  regarded 
as  no  different  in  principle  from  taking  a 
receipt,  which  is  in  no  wise  inconsistent  with, 
even  if  not  a  part  of,  the  officer's  duty.  Fos- 
ter v.  Clark,  19  Pick.  (Mass.)  329. 

Relation  between  officer  and  receiptor. — 
A  receiptor  is  not  regarded  as  the  mere  serv- 
ant of  the  officer,  but  his  undertaking  is  a 
security  for  the  debt  to  the  extent  of  the 
value  of  the  property.  So  long  as  the  re- 
ceiptor retains  possession  the  officer  may  re- 
claim it  for  the  purpose  of  sale  to  satisfy  the 
execution,  because  he  is  not  satisfied  with 
the  responsibility  of  the  receiptor,  or  with 
a  view  to  restoring  it  to  the  owner ;  but  the 
receiptor,  if  he  choose,  may  lawfully  restore 
the  property  to  the  debtor  and  permit  him 
to  dispose  of  it,  and  thereby  deprive  himself 
of  the  power  to  return  it  according  to  the 
terms  of  his  engagement.  In  such  case,  upon 
a  lawful  demand  by  the  officer,  he  becomes 
entitled  to  recover  the  value  of  the  property 
from  the  receiptor.  Kendallville  First  Nat. 
Banl^  V.  Stanley,  4  Ind.  App.  213,  30  N.  W. 
799;  Norris  r.  Bridgham,  14  Me.  429;  Clark 
V.  Morse,  10  N.  H.  236 ;  Odiorne  r.  Collev,  2 
N.  H.  66,  9  Am.  Dec.  39;  Gilbert  v.  Crandall, 
34  Vt.  188. 

The  authority  of  a  bailee  for  safe-keeping 
is  subordinate  to  that  of  the  officer,  and  he 
can  neither  sell  nor  loan  the  goods.  Odiorne 
v.  Colley,  2  N.  H.  66,  9  Am.  Dec.  39. 

63.  Connecticut. —  Jordan  r.  Gallup,  16 
Conn.  536. 

Blaine. —  Moulton  v.  Chadborne,  31  Me. 
152;  Franklin  Bank  r.  Small,  24  Me.  52. 

Ncio  Ilantpshirc. — Lovell  r.  Sabin,  15  N.  H. 
29;  Runlett  r.  Bell,  5  N.  H.  433:  Porter  v. 
Tarlton,  Smith  (N.  H.)  372.  But  see  Batch- 
oldor  r.  Putnam,  54  N.  H.  84,  20  Am.  Rep. 
115,  where  it  was  held  that  an  officer  is  not 
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b.  Effect  of  Direction  and  Approval  by  Creditor.  Where  the  attaching 
creditor,  or  his  attorney,  consents  to  the  officer's  taking  a  receipt  for  the  attached 
, property,  and  approves  of  the  receiptor,  the  officer  is  reheved  from  all  liability 
for  losses  not  occasioned  by  his  neglect  or  misfeasance.^ 

3.  Who  May  Be  Receiptor.  Any  person  sid  jioris  whether  plaintiff,^^  defend- 
ant,^^ claimant,®'^  or  an  indifferent  person,^^  may  receipt  for  attached  property. 

4.  Form  and  Requisites  of  RECEif-T.^^    A  receipt  being  nothing  more  than  the 


only  justified  in  delivering  attached  property 
to  a  responsible  receiptor  but  is  bound  to 
accept  one  if  offered. 

'Neio  York. —  Harvey  v.  Lane,  12  Wend. 
(N.  Y.)  563. 

Vermont. —  Batchelder  v.  Frank,  49  Vt.  90; 
Austin  V.  Burlington,  34  Vt.  506;  Gilbert  v. 
Crandall,  34  Vt.  188;  Sibley  v.  Story,  8 
Vt.  15. 

Receipting  assimilated  to  bailing. — A  sheriff 
is  authorized  to  take  a  receipt,  and  where 
the  property  is  receipted  the  case  has  been 
assimilated  to  the  case  of  bail.  Lovell  v. 
Sabin,  15  N.  H.  29. 

Necessity  of  retaining  control. — When  an 
officer  attaches  goods  and  takes  a  receipt  for 
the  redelivery  of  them  on  demand,  or  pay- 
ment therefor,  and  leaves  them  without  re- 
moval, in  order  to  preserve  the  attachment 
he  must  retain  control  of  the  property  in 
liimself  or  by  his  servant,  or  have  the  power 
of  taking  immediate  possession,  and  if  the 
possession  is  abandoned  the  attachment  is 
dissolved.  Weston  v.  Dorr,  25  Me.  176,  43 
Am.  Dec.  259.    See  also  supra,  XIII,  B,  1,  a. 

64.  Iowa. —  Citizens'  Nat.  Bank  v.  Loomis, 
100  Iowa  266,  69  N.  W.  443,  62  Am.  St.  Rep. 
.571. 

Maine. —  Jewett  v.  Dockray,  34  Me.  45; 
Allen  Doyle,  33  Me.  420;  Rice  v.  Wilkins, 
21  Me.  558. 

Massachusetts. — Donham  v.  Wild,  19  Pick. 
(Mass.)  520,  31  Am.  Dec.  161. 

ISleiD  Hampshire. —  Eastman  v.  Judkins,  59 
N.  H.  576;  Porter  v.  Tarlton,  Smitn  (N.  H.) 
372. 

Vermont. — See  Austin  v.  Burlington,  34  Vt. 
506;  Gilbert  V.  Crandall,  34  Vt.  188. 

United  States.-^  Pierce  v.  ,  Strickland,  2 
Story  (U.  S.)  292,  19  Fed.  Cas.  No.  11,147, 
construing  Maine  statute. 

Extent  of  exoneration. — An  officer  taking 
receiptors  will  be  responsible  for  their  de- 
fault, although  they  be  taken  Avith  the  con- 
sent and  even  at  the  request  of  the  attaching 
creditor's  attorney,  provided  the  latter  exer- 
cises "no  choice  in  their  selection.  Austin  v. 
Burlington,  34  Vt.  506.  The  creditor's  ap- 
proval of  the  receiptor  does  not  exonerate  the 
officer  from  an  effort  to  find  the  property, 
that  it  may  be  sold  on  the  execution,  or 
from  the  duty  of  bringing  a  suit  upon  the  re- 
ceipt. Allen  V.  Doyle,  33  Me,  420.  It  only 
exempts  the  attaching  officer  for  losses  not  oc- 
casioned by  his  neglect  or  misfeasance.  Pierce 
V.  Strickland,  2  Story  (U.  S.)  292,  19  Fed. 
Cas.  No.  11,147,  construing  Maine  statute. 

65.  Tomlinson  v.  Collins,  20  Conn.  364; 
Utley  V.  Smith,  7  Vt.  154,  29  Am.  Dec.  152. 
Contra,  Mahon  v.  Kennedy,  87  Wis.  50,  57 
N.  W.  1108  [citing  Drake  Attachm.  §  290]. 
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66.  Purdy  v.  Woolson-Spice  Co.,  15  Ky.  L. 
Rep.  367 ;  Burkhardt  v.  Maddox  Co.,  9  Ky.  L. 
Rep.  442 ;  Tyler  v.  Winslow,  46  Me.  348 ;  Carr 
V.  Farley,  12  Me.  328;  Woodman  v.  Trafton, 

7  Me.  178;  Aliger  v.  Keeler,  8  Hun  (N.  Y.) 
125.  But  see  Root  v.  Columbia,  etc.,  R.  Co., 
45  Ohio  St.  222,  12  N.  E.  812  [citing  Drake 
Attachm.  §  292a]. 

Effect  of  receipt  by  debtor. — An  attachment 
of  personal  property  is  not  dissolved  by  a  re- 
ceipt given  by  the  debtor  and  the  retention  of 
the  possession  by  him,  even  as  against  a  hona 
fide  purchaser  without  notice.  Carr  v.  Far- 
ley, 12  Me,  328;  Woodman  v.  Trafton,  7  Me. 
178. 

Use  by  debtor  of  receipted  property. —  Me. 

Rev.  Stat.  (1841),  c,  114,  §  37,  which  author- 
ized the  debtor  to  receipt  for  attached  prop- 
erty, did  not  prohibit  a  reasonable  use  of  the 
property  by  him,  but  he  was  liable  to  the 
sheriff  for  any  loss  or  diminution  of  value 
occasioned  by  his  negligence.  Tyler  v.  Wins- 
low,  46  Me.  348. 

Right  of  debtor  to  compensation. —  In  Ali- 
ger V.  Keeler,  8  Hun  (N.  Y.)  125,  it  was  held 
that  Avhere  a  constable  cohimitted  attached 
property  to  defendant's  custody  to  hold  as 
receiptor,  the  latter  acquired  a  valid  lien 
upon  the  property  for  his  just  and  lawful 
charges. 

67.  Kingsbury  v.  Sargent,  83  Me.  230,  22 
Atl.  105,  holding  that  where  an  officer  with  a 
writ  against  one  person  attached  personal 
property  claimed  by  another,  the  latter  was 
under  no  duress,  and  that  a  receipt  signed 
by  him  to  obtain  a  release  of  the  property 
from  the  officer's  custody  could  not  be  avoided 
for  duress. 

68.  Wheeler  v.  Nichols,  32  Me.  233. 

Wife  of  debtor  as  receiptor.— Under  Mass. 
Gen.  Stat.  c.  108,  §  3,  a  wife  may  receipt  for 
property  of  her  husband  which  has  been  at- 
tached. Farrington  v.  Edgerley,  13  Allen 
(Mass.)  453. 

69.  For  forms  of  receipts,  set  out  in  whole 
or  in  part,  see  the  following  cases: 

Connecticut.  —  Alsop  v.  White,  45  Conn. 
499;  Peters  i;.  Stewart,  45  Conn.  103,  29  Am. 
Rep.  663. 

Maine. —  Ross  v.  Libby,  92  Me.  34,  42  Atl. 
230;  Hunter  v.  Peaks,  74  Me,  363;  Foss  v. 
Norris,  70  Me.  117;  Torrey  v.  Otis,  67  Me. 
573;  Perry  v.  Somerby,  57  Me.  552;  Potter  v. 
Sewall,  54  Me.  142;  Moulton  v.  Chapin,  28 
Me.  505;  Humphreys  v.  Cobb,  22  Me.  380; 
Shaw  V.  Laugh  ton,  lO  Me.  266. 

Massachusetts. —  Nims  Spurr,  138  Mass. 
20'9;  Lewis  v.  Webber,  116  Mass.  450;  Moore 
V.  Fargo,  112  Mass.  254;  Shumway  v.  Car- 
penter, 13  Allen  (Mass.)  68;  Hayes  v.  Kyle, 

8  Allen  (Mass.)   300;  Parker  v.  Warren,  2 
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written  evidence  of  the  contract  of  bailment  entered  into  by  the  officer  and 
receiptor,  its  form  is  a  matter  of  vohmtary  agreement  between  them,  and  the 
rights  and  liabiKties  of  the  parties  to  it  must  be  determined  by  a  fair  construction 
of  the  writing  itself."^^    It  should,  however,  specify  the  articles  attached."^^ 

5.  Effect  of  Receipt  —  a.  Upon  Attachment  Lien.  The  acceptance  by  an 
officer  of  a  receipt  for  attached  property  does  not  as  a  rule  affect  the  attach- 
ment lien,  but  the  goods  are  regarded  as  still  under  the  officer's  control,  and  he 
may  reclaim  them  at  pleasure.'*^  Where,  however,  the  receipt  is  in  the  alterna- 
tive to  pay  a  fixed  sum  or  redeliver  the  property,  the  receiptor  has  the  right  to 
elect  which  he  will  do,  and  the  attachment  is  dissolved.'^^ 

b.  Upon  Valuation  of  Property.  The  valuation  fixed  by  the  receiptor  and 
officer  is  conclusive  as  between  themselves,  whether  such  valuation  be  more  or 
less  than  the  actual  value  of  the  property  ;  and  parol  evidence  is  not  admissible 
to  show  that  the  value  is  different  from  that  expressed  in  the  receipt,  in  an  action 
by  the  officer  against  the  receiptor 


Allen  (Mass.)  187;  Burt  v.  Perkins,  9  Gray 
(Mass.)  317;  Butterfield  v.  Converse,  10 
Cush.  (Mass.)  317;  Hodskin  v.  Cox,  7  Cush. 
(Mass.)  471;  Wentworth  v.  Leonard,  4 
Cush.  (Mass.)  414;  Jones  v.  Richardson,  10 
Mete.  (Mass.)  481;  Dewey  v.  Field,  4  Mete. 
(Mass.)  381,  38  Am.  Dee.  376. 

Minnesota. —  Mason  v.  Aldrich,  36  Minn. 
283,  30       W.  884. 

Neio  Hampshire. —  Holt  v.  Burbank,  47 
N.  H.  164;  -Haynes  v.  Tenney,  45  N.  H.  183; 
Waitt  V.  Thompson,  43  N.  H.  161,  80  Am. 
Dec.  136;  Clement  v.  Little,  42  N.  H.  563; 
Durgin  v.  Gage,  40  N.  H.  302 ;  Hill  v.  Wiggin, 
31  N.  H.  292;  Phelps  v.  Gilchrist,  30  N.  H. 
171;  Phelps  v.  Gilchrist,  28  N.  H.  266;  Scott 
V.  Whittemore,  27  N.  H.  309;  Stevens  v. 
Eames,  22  N.  H.  568;  Bruce  v.  Pettengill,  12 
N.  H.  341;  Whitney  v.  Farwell,  10  N.  H.  9; 
Morrison  v.  Blodgett,  8  N.  H.  238,  29  Am. 
Dec.  653;  Drown  v.  Smith,  3  N.  H.  299. 

Rhode  Island. —  Hartshorn  v.  Ives,  4  E.  I. 
471;  Anthony  v.  Comstock,  1  E.  I.  454. 

Vermont. —  Eoberts  V.  Carpenter,  53  Vt. 
678;  Brown  v.  Gleed,  33  Vt.  147;  Bowman 
V.  Conant,  31  Vt.  479;  Frost  v.  Kellogg,  23 
Vt.  308;  Pettes  v.  Marsh,  15  Vt.  454,  40  Am. 
Dec.  689;  Kelly  v.  Dexter,  15  Vt.  310;  Sib- 
ley V.  Story,  8  Vt.  15. 

Wisconsin. —  Main  v.  Bell,  27  Wis.  517. 

70.  Humphreys  v.  Cobb,  22  Me.  380;  San- 
born V.  Buswell,  51  N.  H.  573;  Bruce  v.  Pet- 
tengill, 12  N.  H.  341. 

Where  there  is  a  palpable  mistake  in  the 
wording  of  a  receipt  it  may  be  corrected  by 
the  court,  and  that  meaning  given  it  which 
was  plainly  intended  by  the  parties.  Marion 
i\  Faxon,  20  Conn.  486. 

71.  Clement  v.  Little,  42  N.  H.  563;  Bruce 
V.  Pettengill,  12  N.  H.  341;  Ide  v.  Fassett, 
45  Vt.  68. 

That  the  receipt  is  more  specific  than  the 
return  in  its  description  of  property  attached 
is  no  valid  objection  thereto.  Clement  V. 
Little,  42  N.  II.  563. 

Illustration. — Where  plaintiff  attached  ten 
swarms  of  bees,  and  defendant  receipted  them, 
but  no  mention  was  made  in  the  receipt  or 
in  the  attachment  of  the  hives  in  which  they 
were,  it  was  held  that  defendant  was  not 


liable  for  the  hives  under  his  receipt.  Ide  v. 
Fassett,  45  Vt.  68. 

72.  Perry  v.  Somerby,  57  Me.  552;  Col- 
lins V.  Brigham,  11  N.  H.  420;  McKormsby 
V.  Morris,  29  Vt.  417;  Eood  v.  Scott,  5  Vt. 
263;  Dudley  v.  Lamoille  County  Nat.  Bank, 
14  Fed.  217  (construing  Vermont  statute). 
But  see  Stanley  v.  Drinkwater,  43  Me.  468, 
where  it  was  held  that  where  a  vessel  was 
attached,  and  the  officer  took  a  receipt 
therefor,  the  attachment  was  thereby  dis- 
solved. 

Receipt  by  nominal  plaintiff. — A  receipt  for 
attached  property  given  to  the  officer  by  the 
nominal  plaintiff  and  another  will  not  dis- 
charge or  release  the  officer  from  his  liability 
to  have  the  property  forthcoming  when  de- 
manded on  execution,  if  the  suit  was  com- 
menced and  prosecuted  for  the  benefit  of  a 
third  party.  McKormsby  v.  Morris,  29  Vt. 
417. 

73.  Mitchell  v.  Gooch,  60  Me.  110;  Harmon 
V.  Moore,  59  Me.  428 ;  Waterman  v.  Treat,  49 
Me.  309,  77  Am.  Dec.  261;  Waterhouse  v. 
Bird,  37  Me.  326. 

74.  Connecticut. —  Enscoe  i\  Dunn,  44 
Conn.  93,  26  Am.  Eep.  430;  Stevens  v.  Ste- 
vens, 39  Conn.  474;  Jones  v.  Gilbert,  13  Conn. 
507. 

Maine. —  Smith  v.  Mitchell,  31  Me.  287. 

Massachusetts. —  Jones  v.  Eichardson,  10 
Mete.  (Mass.)  481;  Wakefield  v.  Stedman,  12 
Pick.  (Mass.)  562. 

Neiu  Hampshire. —  Healev  v.  Hutchinson, 
66  K.  H.  316,  20  Atl.  332;  Eemiek  v.  Atkin- 
son, 11  K  H.  256,  35  Am.  Dec.  493;  Drown 
V.  Smith,  3  N.  H.  299. 

Rhode  Island. —  Anthony  v.  Comstock.  1 
E.  I.  454. 

Vermont. —  Bowley  v.  Angire,  49  Vt.  41; 
Parsons  v.  Strong,  13  Vt.  235. 

See  5  Cent.  Dig.  tit.  "Attachment/'  §  612. 

Action  for  injury  to  property  —  Effect  of 
valuation. —  Where  the  recei])tor  of  property 
delivers  it  up  in  an  injured  condition  and 
is  sued  by  the  officer  for  the  injury,  the  re- 
ceipt is  only  prima  facie  evidence  of  the  value 
of  the  property,  and  parol  evidence  is  ad- 
missible to  show  its  true  value.  Bancroft  y. 
Parker,  13  Pick.  (Mass.)  192. 
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e.  Upon  Right  of  Receiptor  to  Assert  Title  or  Lien  —  (i)  In  General.  In: 
an  action  upon  a  simple  accountable  receipt,  in  which  there  is  a  mere  prom- 
ise to  redeliver  the  property  to  the  attaching  officer,  with  no  direct  admission  of 
defendant's  title,  the  receiptor  may,  in  defense,  assert  his  own  title  to,  or  lien  on, 
the  property,  or  that  of  another  to  whom  he  has  returned  it."^^ 

(ii)  Estoppel  —  (a)  In  Action  on  Receipt.  A  receiptor  may,  however, 
estop  himself  to  deny,  in  an  action  on  his  receipt,  the  debtor's  title  to  the 
attached  property.  Thus,  after  an  express  admission  of  such  title,  with  a  promise^ 
to  return  the  goods,  or  pay  the  judgment,  not  to  exceed  the  stipulated  valuation 
of  the  property ;  after  conduct  on  the  part  of  the  receiptor,  who  himself  owns, 
or  has  a  lien  upon,  the  goods  which  induces  the  officer  to  believe  that  they  belong 
to  the  debtor;'^'''  where  the  contract  is  a  mere  substitute  for  the  security  by 
attachment,  and  is,  in  effect,  but  an  agreement  to  indemnify  the  officer  for  not 
making  an  attachment  or  where,  although  the  property  was  not  in  fact  attach- 
able, the  officer  is  still  liable,  either  to  plaintiff,  defendant,  or  the  true  owner,'^^ 
the  receiptor  is  estopped  to  deny  the  title  of  the  debtor. 


75.  Connecticut. —  Dayton  v.  Merritt,  33 
Conn.  184;  Jones  v.  Gilbert,  13  Conn.  507. 
See  also  Parks  v.  Sheldon,  36  Conn.  466,  4 
Am.  Rep.  95. 

Maine. —  Wilson  v.  Ladd,  49  Me.  73;  Penob- 
scot Boom  Corp.  v.  Wilkins,  27  Me.  345; 
Lathrop  v.  Cook,  14  Me.  414,  31  Am.  Dec.  62; 
Fisher  v.  Bartlett,  8  Me.  122,  22  Am.  Dec. 
225.    See  also  Sawyer  v.  Mason,  19  Me.  49. 

Massachusetts. —  Lewis  v.  Webber,  116 
Mass.  450;  Burt  v.  Perkins,  9  Gray  (Mass.) 
317;  Townsend  v.  Newell,  14  Pick.  (Mass.) 
332;  Learned  v.  Bryant,  13  Mass.  224. 

New  Hampshire. —  Whittredge  v.  Maxam, 
68  N.  H.  323,  44  Atl.  491;  Healey  v.  Hutchin- 
son, 66  N.  H.  316,  20  Atl.  332;  Tucker  v. 
Adams,  63  N.  H.  361;  Barron  v.  Cobleigh,  11 
N.  H.  557,  35  Am.  Dec.  505 ;  Webster  v.  Har- 
per, 7  N.'H.  594.  See  also  Scott  v.  Whitte- 
more,  27  N.  H.  309. 

Ferwon*.— Haltert  v.  Soule,  57  Vt.  358; 
Adams  v.  Fox,  17  Vt.  361. 

Contra,  Cornell  v.  Dakin,  38  N.  Y.  253; 
People  V.  Eeeder,  25  N.  Y.  302;*  Dezell  v. 
Odell,  3  Hill  (N.  Y.)  215,  38  Am.  Dec.  628; 
Burrall  v.  Acker,  23  Wend.  (N.  Y.)  606,  35 
Am.  Dec.  582. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  620. 

Reservation  of  right  to  assert  lien. — Where 
goods  were  attached  in  the  hands  of  one  who 
had  a  lien  on  them,  who  receipted  therefor, 
under  an  agreement  that  he  should  continue 
to  retain  for  his  lien,  and  afterward  they  were 
attached  at  his  own  suit,  and  he  receipted  for 
them,  still  asserting  his  lien,  it  was  held  that 
his  lien  was  not  discharged.  Townsend 
Newell,  14  Pick.  (Mass.)  332.  See  also  Wil- 
son V.  Ladd,  49  Me.  73. 

Assertion  of  partnership  title. —  Where  a 
sheriff  attaching  partnership  goods  as  the 
property  of  a  member  of  the  firm  takes  a  re- 
ceipt for  them  from  another  member  and 
leaves  them  in  possession  of  the  firm,  the 
paramount  partnership  title  is  a  defense  in 
an  action  on  the  receipt.  Tucker  v.  Adams, 
63  N.  H.  361. 

Assertion  of  title  in  mortgagee  —  Demand. 
—  A  receiptor  for  property  attached  cannot 
justify  non-delivery  thereof  on  demand,  by 
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showing  that  the  same  was  mortgaged,  if 
the  mortgagee  has  made  no  demand  upon  him 
for  the  property.  Scott  v.  Whittemore,  2T 
N.  H.  309. 

Burden  of  proof. —  In  an  action  by  an  at- 
taching officer  against  a  receiptor  the  burden 
of  proof  that  the  property  did  not  belong  to 
the  person  as  whose  it  was  attached  is  upon 
defendant.  Burt  v.  Perkins,  9  Gray  (Mass.) 
317. 

76.  Drew  v.  Livermore,  40  Me,  266;  Pe- 
nobscot Boom  Corp.  v.  Wilkins,  27  Me.  345; 
Bacon  v.  Daniels,  116  Mass.  474;  Bursley  v., 
Hamilton,  15  Pick.  (Mass.)  40,  25  Am.  Dec. 
433. 

In  an  action  on  a  receipt  under  seal,  where 
the  receiptor  agreed  that  the  goods  attached 
as  the  property  of  defendant  were  defend- 
ant's property,  and  that  on  demand  he  would 
return  them  to  the  attaching  officer,  or  pay 
him  the  amount  of  the  debt  and  costs  re- 
covered in  the  suit,  evidence  that  some  of 
the  goods  were  not  the  property  of  defend- 
ant at  the  time  of  the  attachment,  and  that 
the  others  were  not  attachable  was  held  in- 
admissible in  defense.  Bacon  v.  Daniels,  116 
Mass.  474. 

77.  Sawyer  v.  Mason,  19  Me.  49;  Dewey^ 
V.  Field,  4  Mete.  (Mass.)  381,  38  Am.  Dec. 
376;  Easton  v.  Goodwin,  22  Minti.  426;  Cle- 
ment V.  Little,  42  N.  H.  563. . 

Admission  of  ownership  by  defendant  re- 
ceiptor.— Where  goods  were  levied  on  as  the 
property  of  defendant  who  gave  a  receipt  for 
them  to  the  sheriff  admitting  they  were  his, 
and  that  they  were  of  a  certain  value,  it  was 
held  that  the  sheriff  having  acted  on  the 
faith  of  such  receipt,  defendant  was  estopped 
to  deny  that  he  had  no  leviable  interest  in 
the  property.  Easton  v.  Goodwin,  22  Minn. 
426. 

78.  Staples  v.  Fillmore,  43  Conn.  510; 
Lewis  V.  Webber,  116  Mass.  450;  Thayer  v. 
Hunt,  2  Allen  (Mass.)  449;  Mason  v.  Aldrich, 
36  Minn.  283,  30  N.  W.  884.  See  also  Spear 
V.  Hill,  54  N.  H.  87. 

79.  Clark  v.  Gaylord,  24  Conn.  484;  Har- 
ris V.  Morse,  49  Me.  432,  77  Am.  Dec.  269; 
Smith  V.  Cudworth,  24  Pick.  (Mass.)  196. 
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(b)  In  Action  hy  Receiptor  For  Wrongjhd  Attachment.  A  receiptor  is  not. 
estopped  to  set  up  title  to  attached  property  in  himself,  in  an  action  brought  by 
him  for  the  wrongful  attachment.^*^ 

6.  Rights,  Duties,  and  Liabilities  of  Receiptor  —  a.  In  General.  A  receiptor's 
liability  upon  his  undertaking  is  dependent  upon  its  terms,^^  but  it  may  be  stated 
generally  that  such  liability  is  limited  by  that  of  the  attaching  officer ;  and  when 
that  is  discharged  the  receiptor  can  no  longer  be  held.^^ 

b.  Conversion  of  Property.  The  receiptor  of  attached  property  is  treated  as 
only  the  temporary  bailee  thereof,  and  is  liable  at  any  time  to  be  called  to  account, 
if  guilty  of  converting  the  property  by  any  abuse,  wrongful  use,  or  refusal  to- 
deliver  on  demand      but  mere  negligence  or  non-feasance  of  the  receiptor  in 


80.  Edmunds  v.  Hill,  133  Mass.  445; 
Robinson  v.  Mansfield,  13  Pick.  (Mass.)  139; 
Johns  V.  Church,  12  Pick.  (Mass.)  557,  23 
Am.  Dec.  651;  Morse  v.  Hurd,  17  N.  H.  246. 

81.  Waterman  v.  Treat,  49  Me.  309,  77 
Am.  Dec.  261;  Mason  v.  Aldrich,  36  Minn. 
283,  30  N.  W.  884. 

Where  several  receipts  are  given  at  the 
same  time,  by  the  same  receiptor  for  the  same 
property,  attached  on  several  different  writs, 
whether  they  are  to  be  regarded  as  one  con- 
tract, or  as  each  standing  upon  its  own 
ground,  as  if  it  were  the  sole  receipt  given, 
will  depend  upon  the  language  of  the  con- 
tracts and  the  intent  of  the  party  signing 
them.  Enscoe  v.  Dunn,  44  Conn,  93,  26  Am. 
Rep.  430;  Haynes  v.  Tenney,  45  N.  H.  183. 

Liability  on  attachment  subsequent  to  re 
ceipt. —  One  who  has  receipted  for  the  rede- 
livery of  property  or  the  payment  of  a  sum 
of  money  is  not  liable  on  the  receipt  for  an 
attachment  of  the  same  property,  returned 
upon  a  new  writ  on  the  next  day,  antedated 
so  as  to  correspond  with  the  receipt,  although 
at  the  time  the  receipt  was  given,  it  was  ex- 
pected that  the  new  writ  would  issue  upon 
which  the  property  was  to  be  attached. 
Waterman  v.  Treat,  49  Me.  309,  77  Am.  Dec. 
261.  See  also  French  v.  Watkins,  Smith 
(N.  H.)  49. 

82.  Connecticut. —  Pond  v.  Cummins,  50 
Conn.  372;  Dayton  v.  Merritt,  33  Conn.  184; 
Fowler  v.  Bishop,  31  Conn.  560;  Cole  v. 
Wooster,  2  Conn.  203. 

iHaiw^.— Shepherd  v.  Hall,  77  Me.  569,  1 
Atl.  696;  Torrey  v.  Otis,  67  Me.  573;  Mitch- 
ell V.  Gooch,  60  Me.  110;  Harmon  v.  Moore, 
59  Me.  428;  Plaisted  v.  Hoar,  45  Me.  380; 
Moulton  V.  Chapin,  28  Me.  505;  Sawyer  v. 
Mason,  19  Me.  49.  Compare  Farnham  v.  Gil- 
man,  24  Me.  250,  where  an^attorney,  to  whom 
"a  demand  had  been  intrusted  for  the  pur- 
pose of  receiving  or  securing  the  amoutit  due, 
authorized  an  officer,  who  might  receive  a 
writ  iluMoon,  to  take  the  receipt  of  a  certain 
ijt(li\i<!ii:)l  for  the  goods  which  the  former 
directed  to  be  attached,  and  it  was  held  that 
the  fact  that  by  such  proceeding  the  officer 
was  discharged  from  his  liability  for  not  re- 
taining possession  did  not  release  those  who 
had  given  the  receipt. 

Jlfassachusetts. — Shumway  v.  Carpenter,  13 
Allen  (Mass.)  68;  Parker  v.  Warren,  2  Allen 
(Mass.)  187;  Col  well  r.  Richards,  9  Gray 
(Mass.)    374;    Buiiorllcld  v.   Converse,  10 


Cush.  (Mass.)  317;  Webster  v.  Coffin,  14 
Mass.  196. 

Neio  Hampshire. —  Richardson  v.  Bailey, 
69  N.  H.  384,  4i  Atl.  263,  76  Am.  St.  Rep. 
176;  Holt  V.  Burbank,  47  N.  H.  164;  Hill  v. 
Wiggin,  31  N.  H.  292. 

Vermont. —  Roberts  v.  Carpenter,  53  Vt. 
678 ;  Ide  v.  Fassett,  45  Vt.  68 ;  Frost  v.  Kel- 
logg, 23  Vt.  308;  Allen  v.  Carty,  19  Vt.. 
65. 

Wisconsin.— Bell  v.  Shafer,  58  Wis.  223,, 
16  K  W.  628:  Main  v.  Bell,  27  Wis.  517. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  614. 

Where  attached  property  has  perished  with- 
out the  officer's  fault  he  is  not  liable,  nor  is 
a  receiptor  of  such  property  liable  on  his  re- 
ceipt, when  it  has  perished  without  his  faults 
Ide  V.  Fassett,  45  Vt.  68. 

Liability  on  receipt  for  partnership  prop- 
erty.— A  receiptor  for  property  belonging  ta 
a  firm,  attached  for  the  debt  of  one  of  the 
partners,  cannot  be  charged  by  tlie  sheriff, 
if  he  suffered  it  to  remain  in  possession  of 
the  partners,  since  the  sheriff  could  not  take 
the  property  and  was  under  no  liability  to 
the  owners.    Hill  v.  Wiggin,  31  N".  H.  292. 

Liability  under  void  attachment. — A  re- 
ceiptor of  goods  unlawfully  attached,  who  has 
redelivered  them  to  the  debtor,  is  not  liable 
therefor  on  his  receipt,  stipulating  to  pay 
a  certain  amount  or  redeliver  the  property. 
Harmon  v.  Moore,  59  Me.  428. 

83.  Baker  v.  Fuller,  21  Pick.  (Mass.)  318 
(where  the  goods  were  delivered  to  an  ad- 
verse claimant)  ;  Cross  v.  Brown,  41  N.  H. 
283;  Scott  v.  Whittemore,  27  N.  H.  309; 
Stevens  v.  Fames,  22  N.  H.  568;  Clark  v. 
Morse,  10  N.  H.  236  (sale  of  property  not- 
withstanding title  passed  thereby). 

Allowing  attachment  of  receipted  goods. — 
Where  a  receiptor  of  property  attached  in  a 
suit  in  Massachusetts,  having  taken  the  prop- 
erty to  his  residonco  in  a  neighboring  state, 
there  pointed  it  out  to  an  officer,  and  permit- 
ted it  to  be  attached  and  taken  from  him  on 
a-  writ  sued  out  by  plaintiff  in  the  first  ac- 
tion, returnablo  to  the  courts  of  the  latter 
state,  it  Mas  ln^ld  tliat  the  receiptor  was  not 
liable  in  trover  to  defendant  on  plaint ilVs 
abandoning  tlie  suit  in  Massachusetts.  Tlie 
second  attachment  being  legal  and  rightful, 
the  act  of  defendant  in  pointing  out  the  prop- 
erty to  the  officer  and  permitting  him  to  at- 
tach and  take  it  was  not  wrongful  and  did 
not  amount  to  a  conversion  for  which  the  ac- 
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respect  to  the  care  of  the  property,  whereby  it  becomes  damaged,  is  not  equiva- 
lent to  a  conversion.^^ 

e.  Indemnity  or  Reimbursement  of  Receiptor.  A  receiptor  cannot  claim 
reimbursement  for  money  paid  out  by  him  on  an  execution  against  an  attachment 
debtor  where  the  e^lfecution  has  already  been  satisfied  by  an  extent  on  the  debtor's 
lands ;  lDut  where  he  has  received  a  bond  to  indemnify  him  for  having  given  a 
receipt  to  an  officer  for  attached  goods,  he  is  damnified  by  an  attachment  of  his 
property  in  a  suit  on  his  receipt,  and  may  thereupon  bring  an  action  on  his  bond.^® 

d.  Redelivery  of  Property  — (i)  In  General  —  (a)  Duty  to  Bedeliver  on 
Demand.  The  attaching  officer  has  a  right,  at  any  time,  to  reclaim  the  attached 
property,  either  from  his  bailee  or  from  defendant,^'^  if  the  bailee  has  allowed 
it  to  go  back  into  the  latter's  possession ;  and- it  is  the  duty  of  the  bailee  or 
receiptor,  upon  demand,  to  redeliver  the  identical  property.^^ 

(b)  Hight  to  Jiedeliver  Before  Demand.    One  who  signs  a  receipt  for  goods 


tion  would  lie.  Chase  V,  Andrews,  6  Cush. 
•  (Mass.)  114. 

Purchase  by  receiptor. — A  receiptor  of  at- 
tached goods  may  purchase  them  from  the 
debtor  after  delivery  to  the  latter  and  will 
succeed  to  all  his  rights.  Weston  v.  Dorr,  25 
Me.  176,  43  Am.  Dec.  259. 

Waiver  by  sheriff. —  If  the  sheriff  to  whom 
a  receipt  for  property  is  given  assent  to  the 
conversion  of  the  same  by  the  receiptor  to  pay 
the  receiptor's  debt  he  thereby  waives  his 
claim  upon  the  receipt.  Stevens  v.  Eames,  22 
N.  H.  568. 

84.  Tinker  v.  Morrill,  39  Vt.  477,  94  Am. 
Dec.  345. 

85.  Woodward  v.  Munson,  126  Mass.  102. 

86.  Otis  V.  Blake,  6  Mass.  336. 

87.  Reclamation   from   third   person. —  If 

property  be  attached  and  receipted,  and  has 
passed  from  the  receiptor's  hands  into  the 
possession  of  another  person,  who  knows  of 
the  attachihent  and  gives  the  receiptor  a  bond 
to  indemnify  him  against  the  receipt,  the  offi- 
cer has  the  right  to  take  the  property  out  of 
such  person's  hands  at  any  time  during  the 
pendency  of  the  attachment.  Briggs  v.  Mason, 
31  Vt.  433. 

88.  Connecticut. —  Parks  v.  Sheldon,  36 
Conn.  466,  4  Am.  Rep.  95. 

Indiana. —  Kendallville  First  Nat.  Bank  v. 
Stanley,  4  Ind.  App.  213,  30  N.  E.  799. 

Maine. —  Bangs  v.  Beacham,  68  Me.  425; 
Carr  v.  Farley,  12  Me.  328. 

Massachusetts. —  Bond  ^.  Padelford,  13 
Mass.  394. 

New  Hampshire. —  Phelps  V.  Gilchrist,  30 
N.  H.  171. 

Vermont. —  Gilbert  v.  Crandall,  34  Vt.  188; 
Kelly  V.  Dexter,  15  Vt.  310:  Rood  v.  Scott, 
5  Vt.  263;  Pierson  v.  Hovey,  1  D.  Chipm. 
(Vt.)  51. 

89.  Connecticut. —  Doolan  v.  Wilson,  73 
Conn.  446,  47  Atl.  653;  Fitch  v.  Chapman,  28 
Conn.  257. 

Maine. —  Bangs  v.  Beacham,  68  Me.  425; 
Bicknell  v.  Lewis,  49  Me.  91;  Gilnjiore  v.  Mc- 
Neil, 46  Me.  532. 

Massachusetts. —  Jenney  v.  Rodman,  16 
Mass.  464. 

New  Hampshire. —  Holt  v.  Burbank,  47 
N.  H.  164;  Phelps  v.  Gilchrist,  30  N.  H.  171, 
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28  N.  H.  266 ;  Scott  V.  Whittemore,  27  N.  H. 
309;  Drown  v.  Smith,  3  N.  H.  299. 

Ohio. —  Bassett  v.  Baker,  Wright  (Ohio) 
337.  But  see  Pugh  v.  Calloway,  10  Ohio  St. 
488. 

Vermont. —  Pollev  v.  Hazard,  70  Vt.  220, 
40  Atl.  36;  Brown  Gleed,  33  Vt.  147;  Paul 
V.  Burton,  32  Vt.  148 ;  Bowman  v.  Conant,  31 
Vt.  479;  Sewell  v.  Sowles,-  13  Vt.  171;  Page 
V.  Thrall,  11  Vt.  230;  Catlin  v.  Lowrey,  1 
D.  Chipm.  (Vt.)  396. 

Wisconsin. —  Single  v.  Barnard,  29  Wis. 
463. 

Where  an  aggregate  value  is  affixed  to 
the  property  receipted  for  the  receiptors  are 
bound  on  demand  to  return  the  articles  at- 
tached without  exception.  Bicknell  v.  Lewis, 
49  Me.  91.  See  also  Gilmore  v.  McNeil,  46 
Me.  532 ;  Drown  v.  Smith,  3  N.  H.  299. 

After  expiration  of  attachment  lien. — 
Where  property  attached  has  been  delivered 
by  the  officer  to  a  receiptor  on  his  promise  to 
redeliver  it  on  demand,  and  the  lien  of  the  at- 
tachment has  expired,  the  receiptor  is  still 
bound  to  deliver  the  property  on  demand  to 
the  officer,  unless  he  is  himself  the  owner  oi 
it,  has  already  delivered  it  to  the  owner,  or 
has  authority  from  the  latter  to  hold  posses- 
sion of  the  same.  Fitch  v.  Chapman,  28 
Conn.  257. 

Sufficiency  of  offer  to  deliver. —  Certain 
cumbrous  articles  of  machinery  were  attached 
by  an  officer  in  a  shop  where  they  were  used, 
and  bailed  to  defendant  with  the  understand- 
ing that  such  use  should  continue.  In  trover 
for  the  property  it  appeared  that  the  officer, 
in  the  street  and  near  the  shop,  demanded 
the  articles  of  defendant  who  offered  to  go 
at  once  to  the  shop  and  deliver  them,  but  the 
officer  failed  to  go  there  or  to  designate  an- 
other place  of  delivery.  It  was  held  that  the 
shop  was  the  proper  place  for  delivery  and 
that  there  was  no  proof  of  a  conversion.  Dur- 
gin  V.  Gage,  40  N.  H.  302. 

Effect  of  discharge  of  officer. —  If  the  at- 
taching officer's  liability  has  been  discharged 
the  bailee  will  be  accountable  for  the  goods 
to  some  other  party,  and  is  not  bound  to  de- 
liver them  to  the  officer,  or  to  account  for 
them  to  him  in  any  other  way.  Holt  v.  Bur- 
bank,  47  N.  H.  164. 
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attached,  agreeing  to  redeliver  them  to  the  attaching  officer,  or  his  order,  on 
demand,  cannot  discharge  himself  by  an  offer  to  redeliver  them  before  demand, 
unless  expressly  authorized  so  to  do  by  the  terms  of  his  receipt,^*^  but  in  case  of  a 
second  attachment  upon  the  receipted  property,  he  may  return  the  property  to 
the  custody  of  the  officer,  if  he  is  unwilling  to  incur  any  further  responsibility  by 
reason  of  such  attachment.^^ 

(ii)  To  Debtor.  When  property  attached  is  receipted  for  and  redelivered 
to  the' debtor  the  receiptor  is  liable  therefor  to  the  officer,  whether  by  the  receipt 
and  redelivery  he  becomes  a  bailee  and  servant  of  the  officer  to  keep  the  goods 
as  in  the  custody  of  the  law,  or  an  original  contractor,  bound  at  his  peril  to  have 
the  goods  forthcoming  according  to  the  terms  of  the  receipt.^^ 

7.  Release  and  Discharge  of  Receiptor  —  a.  Who  May  Release.  As  a  rule, 
the  attaching  officer  may  release  the  receiptor  from  liability,  but  where  he  has 
made  an  equitable  assignment  of  the  receipt  to  the  creditor  he  is  no  longer  com- 
petent to  do  so.^^  So  too  the  attaching  creditor  may  release  the  receiptor  from 
liability  by  releasing  his  judgment  against  the  debtor  ;•  but  it  has  been  said  that 
he  cannot  do  so  while  he  retains  such  judgment,  and  has  taken  the  necessary 
steps  to  perfect  his  lien  under  his  attachment.^^ 

b.  What  Matters  Will  Release  or  Discharge  —  (i)  Death  of  Live  Stock. 
Where  live  stock  which  has  been  attached  and  receipted  for  dies  without  the 
receiptor's  fault,  before  the  time  limited  for  its  delivery,  he  is  released  from  lia- 
bility.^^ 


90.  Rowland  i>.  Cooper,  16  Gray  (Mass.) 
53. 

91.  Whitney  v.  Far  well,  10  N.  H.  9. 

92.  Thayer  v.  Hunt,  2  Allen  (Mass.)  449; 
Baker  v.  Warren,  6  Gray  (Mass.)  527;  Went- 
worth  V.  Leonard,  4  Cush.  (Mass.)  414;  Pol- 
lard V.  Graves,  23  Pick.  (Mass.)  86;  Waitt 
V.  Thompson,  43  N.  H.  161,  80  Am.  Dec.  136; 
Whitney  v.  Farwell,  10  ]N.  H.  9;  Webster  v. 
Harper,  7  N.  H.  594;  Swett  v.  Horn,  Smith 
(N.  H.)  429;  Flanagan  v.  Hoyt,  36  Vt.  565, 
86  Am.  Dec.  675;  Soule  v.  Austin,  35  Vt.  515. 

The  law  recognizes  the  receiptor's  right  to 
redeliver  to  the  debtor,  and  then  considers  his 
receipt  as  in  effect  a  contract  to  pay  the  de- 
mand upon  which  the  property  was  attached, 
as  he  is  in  such  case  liable  only  to  that  ex- 
tent. If  plaintiff  fails  to  recover  a  judgment, 
the  receiptor  is  discharged.  Whitney  v.  Far- 
well,  10  N,  H.  9.  See  also  Webster  v.  Harper, 
7  N.  H.  594. 

Effect  on  attachment  lien  — As  between  the 
officer  and  the  debtor,  an  attachment  is  not 
dissolved  by  taking  a  receipt  and  allowing 
the  property  to  pass  back  into  the  hands 
of  the  debtor;  as  to  third  persons,  without 
, notice,  the  attachment  is  dissolved.  Mitchell 
V.  Gooch,  60  Me.  110;  Small  v.  Hutchins,  19 
Me.  255;  EobinSon  v.  Mansfield,  13  Pick. 
(Mass..)  13^5;  Buzzell  v.  Hardy,  58  N.  H.  331; 
Rowe  V.  Page,  54  N.  H.  190;  Whitney  v.  Far- 
well,  10  N.  H.  9;  Dunklee  V.  Fales,  5  N.  H. 
527;  Swett  v.  Horn,  Smith  (N.  H.)  429; 
Soule  V.  Austin,  35  Vt.  515. 

Badge  of  fraud. — Where  plaintiff  receiptor 
doliveicd  the  property  to  a  minor  son  of  de- 
feiulant  to  keep  and  care  for,  and  the  son  im- 
mediately put  them  back  upon  the  farm  of 
the  father  visibly  in  the  same  situation  as 
they  were  when  attached,  it  was  held  that  this 
constituted  a  badge  of  fraud  in  relation  to  a 
subsequent  creditor  of  the  father  and  would 


be  conclusive  evidence  of  fraud,  unless  ex- 
plained by  most  satisfactory  reasons.  Bur- 
rows V.  Stoddard,  3  Conn.  160. 

Competency  of  receiptor  as^witness.— 
Where  personal  property  was  attached  by  a 
deputy  sheriff,  and  at  the  request  of  defendant 
a  third  person  receipted  therefor,  who  agreed 
to  indemnify  the  officer  against  the  conse- 
quences of  intrusting  the  property  to  him, 
and  the  property  was  delivered  by  the  re- 
ceiptor to  defendant,  it  was  held  that  the 
receiptor  was  interested  in  the  event  of  the 
suit,  and  was  therefore  incompetent  as  a  wit- 
ness for  defendant.  Pollard  t".  Graves,  23 
Pick.  (Mass.)  86. 

93.  Release  by  sheriff  of  receiptor  to  dep- 
uty.— Where  personal  property  was  attached 
by  a  deputy  sheriff,  and,  at  the  request  of  de- 
fendant, a  third  person  receipted  therefor  and 
agreed  to  indemnify  the  officer  against  the 
consequences  of  intrusting  the  property  to 
hnm,  the  property  was  delivered  by  the  re- 
ceiptor to  defendant  and  the  sherifi'  released 
the  receiptor  and  discharged  the  attachment, 
it  was  held  that  the  receiptor  was  not  made 
a  competent  witness  in  the  suit  thereby,  for 
the  lien  of  the  attachment  having  been  dis- 
cliarged  by  the  redelivery  of  the  property  to 
defendant,  the  receiptor  became  personally  re- 
sponsible on  his  obligation  to  the  deputy  sher- 
ifi', which  responsibility  Iho  roloas(>  (if  the 
sheriff  did  not  affect.  Pollard  r.  Graves,  23 
Pick.  (Mass.)  86  [distinguishing  Baker  v. 
Fuller,  21  Pick.  (Mass.)  318,  on  the  ground 
that  in  tlio  latter  case  the  property  had  been 
d(>li\(M((]  by  the  dei)uty  sheriff  to  defendant 
for  safe  keeping  only,  and  the  attachment  had 
not  been  discharged]. 

94.  Jewett  y.  Dockray,  34  Me.  45. 

95.  Torrey  r.  Otis.  67  Me.  573. 

96.  Shaw  V.  Laughton,  20  Me.  266:  Cross 
r.  Brown,  41  N.  H.  283. 
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(ii)  Discharge  of  Officer.  Where  the  officer's  liability  for  attached  prop- 
erty has  been  discharged,  the  receiptor  is  not  bound  to  deliver  it  to  him  or  to 
account  to  him  therefor  in  any  way.^^ 

(ill)  BissoLUTiON  OF  Attachment.  Upon  the  dissolution  of  the  attachment 
the  receiptor  is  relieved  of  his  liability,  if  the  attached  property  has  gone  back 
into  the' hands  of  the  owner.^^ 

(iv)  Execution  Against  B  ODY-  OF  Debtor.  The  liability  of  a  receiptor  for 
goods  attached  which  have  not  been  delivered  up  by  him  upon  seasonable  demand 
is  not  discharged  by  the  subsequent  commitment  of  the  debtor  on  the  execution.^^' 

(v)  Forbearance  to  Enforce  Receipt.  An  agreement  between  plaintiff 
and  defendant  in  an  action  in  which  the  property  has  been  attached  and  receipted 
for  to  the  officer  by  a  third  person,  that  plaintiff  shall  not  enforce  the  receipt 
until  after  a  specified  time,  and  a  forbearance  to  enforce  it  accordingly,  will  not 
discharge  the  receiptor  from  his  liability  to  the  officer,  although  the  agreement  is 
made  without  his  consent  or  authority.^ 

(vi)  Increase  of  Liability.  A  receiptor  of  attached  property  is  not  dis- 
charged from  liability  upon  his  receipt  by  any  proceedings  in  the  action  in  whick 
the  receipt  is  given  which  do  not  increase  his  liability  or  modify,  to  his  prejudice^ 
his  contract,  as  expressed  in  the  receipt.^ 

{yu)  Insolvency  OR  Bankruptcy  OF  Debtor.  Where  an  attachment  has 
been  dissolved  by  the  insolvency  or  ba-nkruptcy  of  the  debtor  a  receiptor  for  the 
attached  property  is  discharged  from  liability  upon  his  undertaking,  if  the  prop- 
erty has  gone  back  into  the  hands  of  the  debtor,  or  if  he  delivers  it  to  the 
assignee,^  unless  there  is  an  order  of  court  continuing  the  attachment  for  the 
benefit  of  the  latter.^ 


97.  See  supra,  XIII,  C,  6,  a.  Compare 
Fitch  V.  Chapman,  28  Conn.  257. 

98.  Hayward  v.  George,  13  Allen  (Mass.) 
66 ;  Berry  v.  Flanders,  69  N.  H.  626,  45  Atl. 
591. 

99.  Twining  I?.  Foot,  5  Cush.  (Mass.)  512, 
where  the  receiptor  was  held  liable,  although 
the  debtoi"  was  taken  on  execution,  and  suit 
brought  and  judgment  recovered  thereon  by 
the  creditor  against  the  debtor  and  his 
surety,  for  an  escape,  on  a  bond  given  by 
them  for  the  prison  limits.  See  also  B-ailey 
V.  dewett,  14  Mass.  155;  Lyman  v.  Lyman,  11 
Mass.  317;  Winch  v.  Wright,  Smith  (N.  H.)  175. 

Commitment  before  reasonable  time  for  de- 
livery.—  But  in  Jameson  v.  Ware,  6  Vt.  610, 
it  was  held  that  if  after  demai;id  and  before 
a  reasonable  time  for  delivery  the  debtor  be 
committed  on  the  execution  and  no  alias  is 
taken  out  the  receiptor  is  excused  from  any 
delivery  on  that  demand. 

1.  Ives  V.  Hamlin,  5  Cush.  (Mass.)  534. 

2.  Stevens  v.  Bailey,  58  N.  H.  564,  where 
it  was  held  that  the  receiptor  was  not  dis- 
charged because  the  action  was  not  er^tered 
on  the  return-day  of  the  writ,  it  being  subse- 
quently entered  on  leave,  and  the  receiptor 
being  in  no  way  prejudiced. 

Amendment  of  writ. —  The  amendment  of 
an  action  originally  brought  against  two,  by 
striking  out  the  name  of  one  of  them,  does 
not  tend  to  increase  the  liability  of  the  re- 
ceiptor and  will  not  discharge  him  from  his 
responsibility.  Smith  v.  Brown,  14  N.  H. 
67.  See  also  Miller  v.  Clark,  8  Pick.  (Mass.) 
412,  where  the  amendment  was  by  filing  a 
new  count  for  the  same  cause  of  action  con- 
tained in  the  original  writ,  and  it  was  held 
that  this  did  not  discharge  the  receiptor. 
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3.  Connecticut. —  See  Fowler  v.  Bishop,  31 
Conn.  560. 

Maine.— Mitchell  v.  Gooch,  60  Me.  110. 

Massachusetts. —  Wright  v.  Morley,  150 
Mass.  513,  23  N.  E.  232;  Wright  v.  Dawson,, 
147  Mass.  384,  18  N.  E.  1,  9  Am.  St.  Bep. 
724;  Lewis  v.  Webber,  116  Mass.  450;  Shum- 
way  V.  Carpenter,  13  Allen  (Mass.)  68;  But- 
terfield  v.  Converse,  10  Cush.  (Mass.)  317; 
Andrews  v.  Southwick,  13  Mete.  (Mass.)  535; 
Sprague  v.  Wheatland,  3  Mete.  (Mass.)  416. 

New  Hampshire. — Whittredge  v.  Maxan,  68 
N.  H.  323,  44  Atl.  491.  See  also  Batchelder 
V.  Putnam,  54  N.  H.  84,  20  Am.  Rep.  115.. 
Compare  Lamprey  v.  Leavitt,  20  N.  H.  544; 
Towle  V.  Robinson,  15  N.  H.  408;  Smith  v.. 
Brown,  14  N.  H.  67. 

Vermont. —  Polley  t;.- Hazard,  70  Vt.  220,. 
40  Atl.  36. 

See,  generally,  Bankruptcy;  Insolvency., 

Effect  of  fraud. — Where  a  debtor's  goods 
have  been  attached  and  delivered  to  a  re- 
ceiptor prior  to  the  debtor's  discharge  in 
bankruptcy,  which,  on  being  pleaded  in  bar 
of  the  suit,  is  declared  void  for  fraud,  the 
receiptor  is  liable  to  the  officer  on  the  re- 
ceipt for  the  goods.  Ives  v.  Sturgis,  12  Metc^ 
(Mass.)  462. 

Rights  of  trustee. — The  purpose  of  the  Con- 
necticut act  of  1860  (Conn.  Gen.  Stat.  (1888) 
§  524)  was  to  provide  for  the  delivery  to 
the  trustee  of  the  property  actually  taken, 
and  that  only,  or  its  actual  value,  not  to 
transfer  to  him  any  rights  of  the  attaching 
creditor.  Therefore  a  receiptor  is  not  liable 
except  so  far  as  the  property  or,  its  value 
has  come  into  his  hands.  Fowler  v.  Bishop, 
31  Conn.  560. 

4,  Parker  v.  Warren,  2  Allen  (Mass.)  187. 
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(viii)  Payment  OF  Judgment.  The  payment  of  tlie  judgment  obtained  in 
the  action  discharges  a  receiptor  from  liability  upon  his  undertaking.^ 

(ix)  Redelivery  of  Property  to  Officer.  The  redelivery  of  the  receipted 
property  to  the  officer,  upon  demand,  discharges  the  receiptor  from  liability.*^ 

(x)  Sale  BY  Consent  OF  Parties.  A  sale  of  attached  property  by  mutual 
consent  of  the  officer,  the  attaching  creditor,  debtor,  and  receiptor,  is  an  implied 
rescission  of  the  contract  evidenced  by  the  receipt.'^ 

(xi)  Subsequent  Attachment.  A  receiptor  is  discharged  by  the  officer's 
taking  the  property  into  his  own  hands  on  a  second  attachment,^  or  by  the  levy 
of  a  subsequent  attachment  and  sale  upon  execution,  at  the  instance  of  plaintiff, 
or  his  attorney,  after  the  iirst  attachment.^ 

8.  Action  to  Protect  Possession.    Although  it  has  been  held  to  the  contrary 
the  weight  of  authority  is  to  the  effect  that  a  receiptor  has  such  a  special  prop- 
erty in  the  goods  receipted  for  by  him  that  he  may  maintain  an  action  against  a 
person  unlawfully  interfering  with  his  possession,^^  or  that  of  his  agent  or  ser- 
vant.^^    Such  an  action  may  also  be  brought  by  the  attaching  officer. 

9.  Action  on  Receipt  —  a.  In  Whose  Name  Brought.  An  action  against  a 
receiptor  of  attached  property  for  failure  to  redeliver  on  demand  or  to  pay  the 
stipulated  amount  should  ordinarily  be  brought  by  the  officer  to  whom  the  receipt 
was  given,^^  or  in  his  name  for  the  benefit  of  the  creditor  or  owner  ;  but  where 
a  receipt  is  taken  by  a  deputy  he  may  himself  sue,^^  or  suit  may  be  brought  by 


5.  Prescott  V.  Perkins,  16  N.  H.  305;  Pad- 
dock V.  Palmer,  19  Yt.  581. 

Payment  pending  suit  on  receipt. —  Pay- 
ment of  tbe  judgment  by  the  debtor  pending 
the  action  on  the  receipt  cannot  be  set  up 
in  bar.  Such  payment  is  properly  considered 
in  the  question  of  damages,  but  beyond  that 
can  have  no  legiti  late  effect  to  defeat  a 
cause  of  action  existing  at  its  commencement, 
Stewart  v.  Platts,  20  N.  H.  476. 

Relief  in  equity. — Where  a  judgment  is  ob- 
tained against  one  who  has  given  a  receipt 
ior  attached  property  for  the  full  amount  of 
the  creditor's  claim,  equity  will  relieve  him 
from  payment  on  the  judgment  of  such 
amounts  as  may  have  been  paid  by  the  at- 
tachment defendant  prior  to  its  rendition. 
Paddock  v.  Palmer,  19  Vt.  581. 

.6.  Bicknell  v.  Lewis,  49  Me.  91;  Hartshorn 
V.  Ives,  4  R.  I.  471. 

7.  Kelly  v.  Dexter,  15  Vt.  310,  where  such 
a  sale  was  held  to  discharge  the  receiptors 
from  liability,  notwithstanding  it  might  have 
been  made  under  the  direction  of  the  receipt- 
ors and  operated  for  their  benefit  and  the 
avails  of  the  sale  were  paid  into  their  hands. 

8.  Young  V.  Walker,  12  N.  H.  502 ;  Webster 
V.  Harper,  7  N.  H.  594;  Rood  v.  Scott,  5  Vt. 
263. 

9.  Beach  v.  Abbott,  4  Vt.  605.  See  also 
Rider  v.  Sheldon,  56  Vt.  459.  Compare  Mason 
V.  Whipple,  32  Vt.  554. 

10.  Warren  v.  Leland,  9  Mass.  265;  Per- 
ley  V.  Foster,  9  Mass.  112;  Ludden  v.  Leavitt, 
9  Mass.  104,  6  Am.  Dee.  45. 

11.  Peters  v.-  Stewart,  45  Conn.  103,  29 
Am.  Rep.  663;  Whitney  v.  Farwell,  10  N.  H. 
9;  Poole  v.  Symonds,  1  N.  H.  289,  8  Am. 
Dec.  71.  See  also  Bowman  v.  Gove,  UN.  H. 
265. 

12.  Burrows  v.  Stoddard,  3  Conn.  160. 

13.  Carr  v.  Farley,  12  Me.  328;  Houston 
V.  Blake,  43  N.  H.  115. 


Property  retained  by  debtor  upon  given 
security. —  If  property  attached  is  allowed  to 
remain  in  the  possession  of  the  debtor  on 
security  being  given  under  the  Maine  statute 
of  1821,  c.  60,  §  34  (providing  for  the  re- 
tention by  the  debtor  of  horses,  neat  cattle, 
etc.,  which  have  been  attached,  upon  his  giving 
security  to  the  attaching  ofiicer)  and  they 
are  afterward  attached  by  another  officer  on 
another  writ  and  removed,  the  owner  cannot, 
either  as  bailee  of  the  first  attaching  officer 
or  as  receiptor  to  him  for  the  property,  sup- 
port an  action  of  replevin  for  the  prof)erty 
against  the  second  attaching  officer  or  his 
bailee.  The  first  attaching  officer  may  main- 
tain a  suit  for  the  removal  if  prejudiced 
thereby.    Brown  v.  Crockett,  22  Me.  537. 

14.  Smith  V.  Wadleigh,  18  Me.  95 ;  Parker 
V.  Warren,  2  Allen  (Mass.)  -187;  Whittier 
V.  Smith,  11  Mass.  211;  Maxfield  v.  Scott,  17 
Vt.  634. 

A  person  specially  authorized  to  serve  a 
writ,  who  serves  tlie  same  by  attacliing  pro})- 
erty  and  delivers  the  property  to  a  receiptor, 
may  maintain  an  action  upon  the  receipt 
against  such  receiptor  in  his  own  name,  if 
the  receiptor,  after  due  demand  by  a  legal 
officer,  refuse  to  deliver  the  property  to  be 
disposed  of  upon  the  execution.  Maxfield  V. 
Scott,  17  Vt.  634. 

An  officer  who  is  not  accountable  for  at- 
tached property,  either  to  the  owner  or  to 
the  attaching  creditor,  cannot  maintain  an 
action  for  breach  of  the  written  agreement 
to  return  the  property  to  him  to  be  sold  on 
execution.    Pond  r.  Cummins,  50  Conn.  372. 

15.  Ilapgood  r.  Fisher,  30  ]\Ie.  502:  Moore 
t\  Fargo,  112  Mass.  254.  See  also  Davis  r. 
Mai  one  V,  79  Me.  110,  8  Atl.  350. 

16.  Bradbury  r.  Taylor,  8  Me.  130:  West 
r.  Thompson,  27  Vt. '613:  Spencer  v.  Wil- 
liams. 2  Vt.  209.  19  Am.  Dec.  711. 

After  expiration  of  official  term. — Where  a 
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his  principal. ^'^  The  attaching  creditor  acquires  no  such  interest  in  the  property 
as  to  give  him  a  right  of  action  a,gainst  the  receiptor.^^ 

b.  Form  of  Action.  If  the  officer's  liabiKty  for  the  goods  continues,  and  the 
bailee  refuses  to  deliver  them  on  demand,  or  has  converted  them  before  demand, 
he  is  liable  to  the  officer  in  assumpsit  on  his  undertaking  to  keep  the  goods  and 
deliver  them  on  demand,  or  in  trover  for  the  conversion.^^  An  action  on  the 
case  will  also  lie  against  a  receiptor  for  failure  to  redeliver  the  attached  property.^ 

e.  Demand  —  (i)  Necessity  of —  (a)  Ujpon  Receijptor.  The  necessity  of  a 
demand  upon  the  receiptor  for  the  redelivery  of  attached  property,  in  order  to' 
fix  his  liability  to  the  officer,  is  dependent  upon  the  terms  of  the  undertaking. 
Where  the  contract  is  simply  to  return  the  property  upon  demand,^^  a  demand  is  a 
condition  precedent  to  a  right  of  action ;  but  where  the  promise  is  in  the  alterna- 
tive, to  redeliver  on  demand,  or,  if  no  demand  be  made,  to  do  so  within  a  speci- 
fied time  —  usually  within  the  life  of  the  execution  that  may  issue  —  no  demand 
is  necessary  after  the  expiration  of  such  period.^^  A  demand  is  unnecessary 
where  the  receiptor  has  put  it  out  of  his  power  to  return  the  property.^ 

(b)  TJjpon  Attaching  Officer.  The  liability  of  the  receiptor  being  measured 
by  that  of  the  officer,^^  a  failure  on  the  part  of  the  officer  holding  the  execution 
to  make  due  demand  upon  the  attaching  officer,  whereby  he  is  released  from 
liability,  w^ill  discharge  the  receiptor.^^ 


deputy  sheriff  bailed  goods  that  he  had  at- 
tached, the  sheriff's  term  of  office  and,  of 
course,  that  of  the  deputy,  expired  before 
judgment  was  recovered,  and  the  new  sheriff 
seasonably  demanded  the  goods  of  the  deputy, 
it  was  held  that  he,  being  liable  to  the  at- 
taching creditor,  might  maintain  an  action 
for  the  property  against  the  bailee.  Brad- 
bury V.  Taylor,  8  Me.  130. 

17.  Smith  V.  Wadleigh,  18  Me.  95:  Baker 
V.  Fuller,  21  Pick.  (Mass.)  318;  Sibley  v. 
Story,  8  Vt.  15  j  Spencer  v.  Williams,  2  Vt. 
209,  19  Am.  Dee.  711. 

18.  Meshew  v.  Gould,  30  La.  Ann.  163. 
See  also  swpra,  XIII,  A;  XIII,  B,  2,  a. 

But  by  action  in  the  name  of  the  attaching 
officer,  the  creditor  can  enforce  payment  by 
the  receiptor  on  a  receipt  for  the  delivery  of 
property  attached,  although  the  officer's  lia- 
bility in  making  the  attachment  has  been 
discharged.    Hapgood  v.  Fisher,  30  Me.  502. 

19.  Holt  'G.  Burbank,  47  N.  H.  164;  Ste- 
vens V.  Fames,  22  N.  H.  568 ;  Webb  v.  Steele, 
13  N.  H.  230;  Cargill  v.  Webb,  10  N.  H.  199; 
Tinker  v.  Morrill,  39  Vt.  477,  94  Am.  Dee. 
345;  Brown  v.  Gleed,  33  Vt.  147;  West  v. 
Thompson,  27  Vt.  613;  Pettes  v.  Marsh,  15 
Vt.  454,  40  Am.  Dec.  689;  Sibley  v.  Story, 
8  Vt.  15. 

Trover  will  lie  against  the  receiptor  of 
property  attached,  whether  action  be  brought 
by  the  sheriff,  to  whom  the  receipt  is  given, 
or  in  his  name,  for  the  benefit  of  those  whose 
rights  are  to  be  affected.  Stevens  v.  Fames, 
22  N".  H.  568.  But  trover  cannot  be  sus- 
tained by  an  attaching  officer  against  the 
receiptors  of  attached  property  where  the 
property  becomes  materially  damaged  or 
lessened  in  value  through  their  negligence 
merely,  such  negligence  not  being  regarded 
as  equivalent  to  a  conversion.  Tinker  X). 
Morrill,  39  Vt.  477,  94  Am.'  Dec.  345. 

20.  Baker  v.  Fuller,  21  Pick.  (Mass.)  318. 

21.  Duty  to  deliver  upon  demand. — When 
demand  is  made  the  receiptor's  liability  to  the 
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officer  is  absolute  and  the  right  of  action  of 
the  officer  is  immediate  and  irrespective  of 
the  question  whether  the  property  will  be 
needed  for  the  payment  of  the  debt.  Parks 
V.  Sheldon,  36  Conn.  466,  4  Am.  Rep.  95; 
Foss  V.  Norris,  70  Me.  117;  Hill  xj.  Wiggin, 
31  N.  H.  292. 

Waiver. — After  a  demand  by  an  officer  for 
property  receipted  for,  an  offer  by  him  to 
receive  it  upon  terms  which  are  not  complied 
with,  is  not  a  waiver  of  his  previous  demand. 
Scott  v.  Whittemore,  27  N.  H.  309. 

22.  Buel  V.  Metcalf,  Kirby  (Conn.)  40; 
Hinckley  v.  Bridgham,  46  Me.  450;  Bicknell 
V.  Hill,  33  Me.  297;  Fowles  v.  Pindar,  19 
Me.  420;  Knap  v.  Sprague,  9  Mass.  258,  6 
Am.  Dec.  64;  Ide  v.  Fassett,  45  Vt.  68; 
Tinker  v.  Morrill,  39  Vt.  477,  94  Am.  Dec. 
345;  Carpenter  v.  Snell,  37  Vt.  255;  Dewey 
V.  Fay,  34  Vt.  138;  Jameson  v.  Ware,  6  Vt. 
610;  Strong  v.  Hoyt,  2  Tyler  (Vt.)  208. 

23.  Durgin  v.  Barker,  (Me.  1886)  5  Atl. 
261;  Hunter  v.  Peaks,  74  Me.  363;  Low  v. 
Dunham,  61  Me.  566;.  Shaw  v.  Laughton,  20 
Me.  266;  Parker  v.  Warren,  2  Allen  (Mass.) 
187;  Hodskin  v.  Cox,  7  Cush.  (Mass.)  471; 
Wentworth  v.  Leonard,  4  Cush.  (Mass.)  414. 

24.  Parker  v.  Warren,  2  Allen  (Mass.)  187 ; 
Webster  v.  Cofiui,  14  Mass.  196;  Stevens  v. 
Fames,  22  N.  H.  568.  But  see  Bicknell  v. 
Hill,  33  Me.  297,  where  it  was  held  that 
the  fact  that  the  receiptor  was  unable  to 
redeliver  the  property  would  not  relieve  the 
officer  of  the  duty  to  make  demand.  Compare 
Gilmore  v.  McNeil,  46  Me.  532,  where  it 
was  held  that  a  demand  upon  a  receiptor, 
which  under  other  circumstances  would  be 
insufficient,  will  be  sufficient,  when  he  has 
disposed  of  the  property,  and  thus  prevented 
himself  from  complying  with  a  demand  prop- 
erly made.  See  also  Farnham  V.  Gilman,  24 
Me.  250. 

25.  See  supra,  XIII,  C,  6,  a. 

26.  Shepherd  v.  Hall,  77  Me.  569,  1  Atl. 
696;  Hapgood  V.  Hill,  20  Me.  372.    See  also 
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(ii)  Sufficiency'^'' — (a)  Tn  General.  A  "legal  demand''  means  a  demand 
properly  made  as  to  form,  time,  and  place,  by  a  person  lawfully  authorized,  and 
may  be  made  before  or  after  judgment  in  the  suit  in  which  the  property  has  been 
attach  ed.^^ 

(b)  By  Whom  Made.  A  demand  on  a  receiptor  for  the  redelivery  of  attached 
property  is  regularly  made  by  the  officer  to  whom  the  receipt  was  given,  or  by  his 
duly  authorized  agent ;  but  it  may  be  made  by  any  officer  holding  the  execu- 
tion and  receipt,  upon  showing  his  authority and  offering  to  return  the  receipt 
upon  the  redelivery  of  the  property .^^ 

(c)  Upon  Whom  Made.  A  personal  demand  should  be  made  upon  the 
receiptor  himself,^^  or,  if  he  be  dead,  upon  his  personal  representative/^  although 
an  unsuccessful  demand  made  upon  the  wife  of  a  receiptor,  at  his  dwelling-house, 
during  his  absence  from  the  state,  has  been  held  sufficient  to  charge  him.^  In 
the  case  of  joint  receiptors  a  demand  upon  one  will  be  sufficient  to  charge  all,  in 
an  action  ex  contractu but  not  in  an  action  delicto 

(d)  Time  of  ^Demand.  A  demand  may  be  made  upon  a  receiptor  for  the 
return  of  attached  property  at  any  time  within  the  life  of  the  attachment  lien. 
If  not  made  within  the  statutory  time  within  which  execution  must  issue  in 
order  to  the  preservation  of  the  lien,  the  receiptor  is  discharged  upon  the  return 
of  the  property  into  the  hands  of  the  owner.^"^ 


Allen  V.  Carty,  19  Vt.  65,  where  it  was  held 
that  if  the  execution  is  delivered  to  another 
officer  and  the  property  is  demanded  of  the 
attaching  officer  in  season  to  charge  him,  it 
is  not  necessary  that  it  should  also  be  de- 
manded of  the  receiptor  within  thirty  days 
after  judgment. 

Effect  of  equitable  assignment. — Where  an 
officer  takes  a  receipt  for  property  he  has  at- 
tached, and  returns  it  with  the  writ  to  the 
attorney,  who  after  judgment  delivers  the 
execution  and  receipt  to  another  officer  who 
makes  demand  upon  the  receiptor  within 
thirty  days  after  judgment,  this  will  be  suffi- 
cient to  hold  the  receiptor  without  any  de- 
mand upon  the  officer  who  attached  the  prop- 
erty.   Cross  V.  Brown,  41  N.  H.  283. 

27.  For  forms  of  demand  on  receiptors  for 
attached  property  see  Phelps  v.  Gilchrist.  28 
N.  H.  266,  30  N.  H.  171. 

28.  Foss  V.  Norris,  70  Me.  117. 

Reasonable  demand. —  The  legal  construc- 
tion of  a  contract  to  deliver  property  on 
demand  is  that  a  reasonable  demand  is  to 
be  made.  Higgins  v.  Emmons,  5  Conn.  76, 
13  Am.  Dec.  41. 

Sufficiency  of  demand  on  officer. — As  ma- 
turing the  attaching  officer's  right  of  action 
against  a  receiptor,  a  demand  of  property  at- 
tached, in  whatever  words^  made,  upon  the 
attaching  officer,  is  sufficient  if  it  inform 
him  that  the  sheriff  having  the  execution 
desires  to  obtain  it  from  him.  Hapgood  v. 
Hill,  20  Me.  372. 

29.  Demand  by  deputy. — It  is  no  valid  ob- 
jection to  a  demand  for  the  return  of  at- 
tached property  in  the  hands  of  a  receiptor, 
that  the  sheriff's  deputy  called  upon  the  re- 
ceiptor to  redeliver  the  article  or,  in  default 
thereof,  to  pay  according  to  his  alternative 
stipulation.    Foss  v.  Norris,  70  Me.  117. 

30.  Showing  of  authority, —  Where  an  offi- 
cer has  attached  property  and  delivered  it  to 
a  receiptor,  another  officer  on  making  demand 
upon  the  receiptor  for  such  property  must 


state  by  what  authority  he  makes  it.  Phelps 
V.  Gilchrist,  28  N.  H.  266.  See  also  Wal- 
bridge  v.  Smith,  Brayt.  (Vt.)  173. 

Waiver. —  Where  an  attaching  officer  takes 
a  receipt  for  the  return  of  the  property  to 
"  his  order,"  the  authority  of  another  officer 
to  whom  he  has  given  the  receipt  and  exe- 
cution, to  demand  the  property  of  the  re- 
ceiptor, if  not  questioned  at  the  time  of 
the  demand,  may  be  considered  as  admitted. 
Moore  v.  Fargo,  112  Mass.  254.  See  also 
Phelps  V.  Gilchrist,  28  N.  H.  266. 

31.  Davis  V.  Maloney,  79  Me.  110,  8  Atl. 
350;  Hinckley  n.  Bridgham,  46  Me.  450; 
Bradbury  i;.  Taylor,  8  Me.  130;  Moore  v. 
Fargo,  112  Mass.  254;  Phelps  v.  Gilchrist,  28 
N.  H.  266 ;  Stewart  v.  Platts,  20  N.  H.  476 ; 
Davis  V.  Miller,  1  Vt.  9;  Walbridge  v.  Smith, 
Brayt.  (Vt.)  173. 

32.  Sanborn  v.  Buswell,  51  N.  H.  573; 
Phelps  V.  Gilchrist,  28  N.  H.  266. 

33.  Carpenter  v.  Snell,  37  Vt.  255. 

34.  Mason  v.  Briggs,  16  Mass.  453.  See 
also  Moore  v.  Fargo,  112  Mass.  254,  where, 
however,  the  court  refused  to  determine  the 
question  whether  the  demand  upon  the  wife 
was  sufficient  —  the  receiptor,  at  the  time, 
being  himself  upon  the  farm  —  since  the 
point  was  not  raised  at  the  trial. 

35.  Griswold  v.  Plumb,  13  Mass.  298. 

36.  White  i\  Demary,  2  N.  H.  546. 

37.  Connecticut. —  Jones  v.  Gilbert,  13 
Conn.  507 ;  Higgins  v.  Emmons,  5  Conn.  76, 
13  Am.  Dec.  41 ;  Parsons  r.  Phillips,  1  Root 
(Conn.)  481 ;  Buel  v.  Metcalf,  Kirby  (Conn.)  40. 

Maine. —  Fowles  v.  Pindar,  19  Me.  420. 

Massachusetts. —  Knap  r.  Sprague,  9  Mass. 
258,  6  Am.  Dec.  64. 

New  Hampshire. —  Stewart  v.  Platts,  20 
N.  H.  476. 

Vermont. —  Carpenter  v.  Snell,  37  Vt.  255; 
Dewey  r.  Fay,  34  Vt.  138;  Strong  r.  Hoyt, 
2  Tyler  (Vt.)  208. 

Computation  of  time. —  Tn  eoir.puting  the 
time  within  which  demand  must  be  made 
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(e)  Place  of  Demand.  The  receiptor's  dwelling-house  has  been  held  to  be 
the.  proper  place  at  which  to  make  demand,^^  and  if  made  elsewhere  he  is 
entitled  to  a  reasonable  time  within  which  to  make  deliver j.^^  The  demand  need 
not  of  necessity  be  made  at  the  place  where  the  property  must  be  received.^ 

d.  Declaration  or  Complaint.  A  declaration  or  complaint  on  a  receipt  taken 
by  an  officer  for  property  attached  on  mesne  process  should  contain  sufficient 
averments  to  show  the  attachment,  the  preservation  of  the  attachment  lien,  and 
a  sufficient  demand  upon  the  receiptor,  where  such  demand  is  necessary  to  fix 
his  liability,  together  with  his  neglect  or  refusal  to  redeliver  the  property/^  It 
need  not  set  out  the  writ  and  after  proceedings,^  that  the  officer  who  served 
the  original  writ  was  therein  commanded  to  attach  any  certain  amount,^^  or  that 
judgment  or  execution  had  been  obtained  against  attachment  defendant.^ 

6.  Defenses  and  Estoppel  —  (i)  In  General.  A  receiptor  to  an  officer  in 
attachment  can  avoid  liability  only  by  showing  that  the  officer  is  free  of  all 
liability  to  the  debtor,  or  owner  of  the  property,  as  well  as  to  the  attaching 
creditor.^^ 

(ii)  Amendment  of  Writ.  The  amendment  of  the  writ  upon  which  prop- 
erty has  been  attached  is  not  a  defense  in  an  action  against  the  receiptor  for  such 
property,  unless  it  has  the  effect  of  increasing  his  liability/'^ 

(ill)  Application  OF  Goods  ON  T>EBT.  It  is  no  defense  to  an  action  on  a 
receipt  that  the  receiptor  was  the  attaching  creditor,  and  that  the  goods  have 
been  applied  to  the  debt/"^ 


upon  execution  in  order  to  the  preservation 
of  the  attachment  lien,  the  day  upon  which 
judgment  is  recovered  is  to  be  excluded. 
Thus,  where  judgment  was  recovered  on  April 
16,  it  was  held  that  a  demand  of  the  prop- 
erty bailed  was  seasonable  where  it  was 
made  on  May  16  following.  Stewart  v.  Platts, 
20  N.  H.  476. 

38.  Gilmore  v.  McNeil,  46  Me.  532;  Re- 
mick  V.  Atkinson,  11  N.  H.  256,  35  Am.  Dec. 
493. 

Leaving  a  written  demand  for  the  property 
at  a  receiptor's  house  is  not  sufficient  evi- 
dence, either  of  a  breach  of  the  receiptor's 
contract,  or  of  a  conversion  of  the  property. 
Phelps  V.  Gilchrist,  28  N.  H.  266.  See  also 
Sanborn  v.  Buswell,  51  N.  H.  573. 

39.  Gilmore  v.  McNeil,  46  Me.  532. 

40.  Facts  showing  reasonable  demand. — 
In  Higgins  v.  Emmons,  5  Conn.  76,  13  Am. 
Dec.  41,  where  the  demand  was  made  at  a 
place  other  than  the  dwelling-house  of  the 
receiptor,  it  was  held  that  any  facts  which 
show  a  demand  to  be  reasonable  prove  neces- 
sarily that  it  was  made  at  the  proper  place. 

41.  Jones  v.  Gilbert,  13  Conn.  507;  Baker 
r.  Fuller,  21  Pick.  (Mass.)  318;  Cooper  V. 
Cree,  4  Vt.  289. 

Assignment  of  breach. — Where  the  declara- 
tion stated  the  promise  on  the  part  of  de- 
fendant in  the  receipt  to  be  a  promise  to 
deliver  the  goods  to  plaintiff,  or  some  other 
proper  officer,  and  the  breach  assigned  was 
the  neglect  of  defendant  to  deliver  them  to 
plaintiff,  and  the  declaration  showed  that 
the  execution  for  the  satisfaction  of  which 
the  goods  were  taken  was  in  fact  in  plain- 
tiff's hands,  it  was  held  that  the  assignment 
was  sufficient  especially  after  verdict.  Jones 
V.  Gilbert,  13  Conn.  507.  Where  the  promise 
stated  was  to  deliver  the  goods  or  pay  the 
damages,  and  the  breach  assigned  was  that 
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defendant  neglected  to  deliver  and  pay,  it 
was  held  that  it  was  well  assigned.  Jones  v. 
Gilbert,  13  Conn.  507. 

Averment  of  demand. — ^Where  goods  at- 
tached by  a  deputy  sheriff,  having  been  de- 
posited in  the  hands  of  a  keeper  to  be  forth- 
coming on  demand,  were  subsequently  de- 
livered by  the  keeper  to  the  assignee  of  the 
debtor,  who  had  a  right  to  them  subject  only 
to  a  prior  attachment,  and  the  sheriff,  after 
the  expiration  of  thirty  days  from  the  rendi- 
tion of  judgment,  brought  an  action  against 
the  keeper  for  the  goods,  it  was  held  that  the 
declaration  should  ,aver  that  a  demand  of  the 
goods  had  been  made  upon  the  execution  of 
the  attaching  creditor  within  thirty  days. 
Baker  v.  Fuller,  21  Pick.  (Mass.)  318. 

42.  Lowry  v.  Cady,  4  Vt.  504,  24  Am.  Dec. 
628. 

43.  Jones  v.  Gilbert,  13  Conn.  507. 

44.  Farnham  v.  Cram,  15  Me.  79.  See  also 
Jameson  v.  Paddock,  14  Vt.  491. 

45.  Ross  V.  Libby,  92  Me.  34,  42  Atl.  230; 
Wright  V.  Dawson,  147  Mass.  384,  18  N.  E. 
1,  9  Am.  St.  Rep.  724;  Lewis  v.  Webber, 
116  Mass.  450;  Shumway  Carpenter,  13 
Allen  (Mass.)  68;  Butterfield  v.  Converse, 
10  Cush.  (Mass.)  317;  Andrews  v.  South- 
wick,  13  Mete.  (Mass.)  535;  Grant  v.  Lyman, 
4  Mete.  (Mass.)  470;  Sprague  V.  Wheatland, 
3  Mete.  (Mass.)  416;  Denny  v.  Willard,  11 
Pick,  (Mass.)  519,  22  Am.  Dec.  389;  Learned 
V.  Bryant,  13  Mass.  224;  Whitney  v.  Far- 
well,  10  N.  H.  9;  Webster  v.  Harper,  7  N.  H. 
594;  Harvey  v.  Lane,  12  Wend.  (N.  Y.) 
563.  See  also  Wentworth  v.  Leonard,  4  Cush. 
(Mass.)  414. 

46.  Hunter  v.  Peaks,  74  Me.  363;  Miller 
V.  Clark,  8  Pick.  (Mass.)  412.  See  also  Smith 
V.  Brown,  14  N.  H.  67. 

47.  Whittier  v.  Smith,  11  Mass.  211,  where 
the  application  was  made  by  means  of  an 
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(iv)  Death  of  Debtor.  Unless  his  estate  lias  been  represented  insolvent  in 
the  probate  court,  the  death  of  the  debtor  more  than  thirty  days  after  judgment 
in  the  suit  in  which  the  attachment  was  made  is  no  defense  to  an  action  brought 
by  an  attaching  officer  against  a  receiptor  upon  his  receipt  for  the  attached 
property  .^^ 

(v)  Denial  of  Attachment  and  Eeceipt  of  Goods  —  Estoppel.  The 
receiptor  of  attached  property  is  estopped  by  his  receipt  to  set  up  in  defense  to 
an  action  against  him  on  his  undertaking  the  insufficiency  of  the  attachment,^^  or 
to  deny  his  receipt  of  all  the  goods  set  forth  in  the  contract.^*^ 

(vi)  Error  in  Names  of  Parties.  It  is  no  defense  to  an  action  by  an  offi- 
cer on  a  receipt  given  to  him  for  property  attached  that  the  name  of  one  of  the 
parties  was  miscalled  in  the  receipt,  where  it  appears  that  the  error  was  due  to 
the  carelessness  of  the  receiptor.^^ 

(vii)  Excessive  Levy.  It  is  no  defense  to  an  action  by  an  officer  on  a 
receipt  that  he  has  attached  property  to  an  amount  greater  than  the  writ 
■directed. 

(viii)  Exemption  of  Property.  The  fact  that  the  property  receipted  for 
was  exempt  from  attachment  is  no  defense  in  an  action  on  the  receipt,^^  unless 
the  debtor's  possession  has  not  been  disturbed,  or  the  property  has  returned  to  his 
hands.^ 

(ix)  Failure  to  Levy  Execution.  Where  the  levy  of  an  execution  upon 
attached  property  has  been  prevented  by  the  refusal  of  the  receiptor  to  deliver 
up  the  property  he  is  estopped  to  set  up  such  omission  as  a  defense  to  his  liability 
upon  the  receipt.^ 

(x)  Fraud  on  Receiptor.  Actual  fraud  practised  on  a  receiptor  of  attached 
property  is  a  good  defense  to  an  action  on  his  receipt.^*^ 

(xi)  Lnsufficiency  of  Return.  In  an  action  against  the  receiptor  for  the 
value  of  goods  attached  on  mesne  process,  he  cannot  defend  on  the  ground  of  the 
insufficiency  of  the  officer's  return  as  to  the  description  of  the  property  attached." 

(xii)  Invalidity  of  Judgment.  The  receiptors  of  property  attached  cannot 
impeach  the  judgment  rendered  in  the  suit  against  attachment  defendant.^^ 


execution  issued  in  a  subsequent  suit,  the 
first  having  been  abandoned. 

48.  Hapgood  v.  Fisher,  30  Me.  502. 

49.  Connecticut. —  Enscoe  v.  Dunn,  44 
•Conn.  93,  26  Am.  Rep.  430. 

Maine. —  Drew  v.  Livermore,  40  Me.  266. 

Massachusetts. —  Bridge  v.  Wyman,  14 
Mass.  190;  Lyman  v.  Lyman,  11  Mass.  317; 
Jewett  V.  Torrey,  11  Mass.  219. 

Neiv  Hampshire. —  Hill  v.  Wiggin,  31  N.  H. 
292;  Webb  v.  Steele,  13  K  H.  230;  Bruce  v. 
Pettengill,  12  N.  H.  341;  Morrison  v.  Blod- 
gett,  8  N.  H.  238,  29  Am.  Dec.  653. 

Rhode  Island. —  Anthony  v.  Comstock,  1 
B.  I.  454. 

Vermont. —  Bowley  v.  Angire,  49  Vt.  41 ; 
Lbwry  v.  Cady,  4  Vt.  504,  24  Am.  Dec.  628; 
Spencer  v.  Williams,  2  Vt.  209,  19  Am.  Dec. 
711. 

Nominal  attachment. — Where  an  officer 
making  a  nominal  attachment  takes  a  third 
person  as  receiptor  and  returns  an  attach- 
ment upon  the  writ,  such  receiptor  cannot 
contest  the  attachment  or  set  up  a  want  of 
consideration.  Morrison  v.  Blodgett,  8  N.  H. 
238,  29  Am.  Dec.  053. 

Estoppel  to  deny  lien. — A  defendant  in  at- 
tachment who  regains  possession  by  giving 
to  the  officer  a  receipt,  in  which  he  covenants 
to  keep  and  redeliver  the  property,  cannot 
[43] 


thereafter  deny  the  existence  of  the  attach- 
ment lien.    Alsop  v.  White,  45  Conn.  499. 

50.  Bowley  v.  Angire,  49  Vt.  41;  Allen  v. 
Butler,  9  Vt.  122. 

51.  Hunter  v.  Peaks,  74  Me.  363. 

52.  Hunter  v.  Peaks,  74  Me.  363. 

53.  Smith  v.  Cudworth,  24  Pick.  (Mass.)  196. 

54.  Thayer  v.  Hunt,  2  Allen  (Mass.)  449; 
Stone  V.  Sleeper,  59  N.  H.  205 ;  Main  v.  Bell, 
27  Wis.  517. 

55.  Parks  v.  Sheldon,  36  Conn.  466,  4  Am. 
Pep.  95;  Batchelder  v.  Putnam,  54  N.  H.  84, 
20  Am.  Pep.  115. 

56.  Marion  v.  Faxon,  20  Conn.  486 ;  Kings- 
bury V.  Sargent,  83  Me.  230,  22  Atl.  105; 
Potter  V.  Sewall,  54  Me.  142,  in  all  of  which 
cases,  however,  it  was  held  that  no  actual 
fraud  upon  the  receiptor  was  shown. 

Mistake. —  It  is  no  defense  in  an  action  by 
an  officer  on  a  receipt  for  attached  property 
that  one  of  the  receiptors  supposed  the  suit 
was  against  Robert  C.  Wood,  the  son,  when 
it  was  really  against  Robert  C.  Wood,  the 
father,  and  an  amendment  of  the  writ  by 
leave  of  court  by  adding  the  word  "senior" 
to  defendant's  name  was  hold  not  to  discharge 
the  receiptors.    Hunter      Peaks.  74  Me.  363. 

57.  Thompson  r.  Smiley,  50  INIe.  67. 

58.  Ross  r.  Libby,  92  Me.  34.  42  Atl.  230; 
Drew  V.  Livermore,  40  Me.  266:   Brown  i\ 
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(xiii)  Qualification  of  Officer.  It  is  no  defense  to  an  action  on  a  receipt 
to  show  that  the  attaching  officer  was  not  properly  qualified,  nnless  it  appears  that 
the  suit  is  prosecuted  solely  for  his  benefit,  and  not  for  the  benefit  of  the  creditor 
in  the  suit  upon  which  the  attachment  was  made.^^ 

(xiy)  Set-Off  of  Debtou  Against  Grebitob.  It  is  no  defense  in  an 
action  on  a  receipt  for  attached  goods  that  defendant  in  the  attachment  suit  has 
recovered  judgment  against  the  attachment  creditor  sufficient  to  satisfy  the  claim 
on  which  the  goods  were  attached.  Whatever  the  debtor's  rights  may  be  in  such 
a  case,  the  receiptor  is  not  to  be  considered  his  agent,  and  cannot  undertake  to 
exercise  them.^ 

(xv)  Tenbeb.  Where  a  specific  valuation  is  affixed  to  each  article  attached 
the  tender  of  the  agreed  amount  by  the  receiptor  is  a  good  defense  to' an  action 
on  his  receipt.^^ 

f.  Evidence  and  Burden  of  Proof.  A  receiptor  will  ordinarily  be  presumed 
to  have  done  his  duty  in  the  care  of  the  property  and  the  burden  of  proof  in  an 
action  on  the  receipt  will  rest  upon  plaintiff  to  show  such  a  condition  as  will 
operate  as  a  breach  of  the  undertaking,^^  by  such  evidence  as  is  competent,  by 
reason  of  the  relation  and  duties  of  the  parties,  according  to  the  general  rules 
of  evidence.^^  Plaintiff's  right  to  recover  must  depend  upon  the  tenor  of  the 
receipt,  and  therefore  where  the  receipt  is  lost  and  its  contents  are  not  shown,, 
judgment  must  be  rendered  for  defendant.^^  Defendant  cannot,  by  parol  evi- 
dence, alter  or  vary  the  terms  of  a  written  receipt,®^  but  evidence  on  his  behalf  to 
show  a  release  from  liability  is  admissible.^^ 


Atwell,  31  Me.  351 ;  Holcomb  v.  C.  N.  Nelson 
Lumber  Co.,  39  Minn.  342,  40  K  W.  340; 
Clifford  V.  Plumer,  45  K  H.  269.  Compare 
Bean  v.  Ayers,  70  Me.  421,  where  it  was  held 
that  the  fact  that  the  judgment  rendered 
was  utterly  void  might  be  set  up  in  defense 
to  an  action  on  the  receipt.  But  see  Crosby 
V,  Leavitt,  4  Allen  (Mass.)  410,  where  it 
was  held  that  a  judgment  rendered  against 
the  estate  of  a  person  who  had  died  pending 
a  personal  action  against  him,  on  summons 
served  on  an  administrator  appointed  by  a 
judgment  of  probate,  while  acting  without 
jurisdiction,  would  not  authorize  an  action 
upon  an  accountable  receipt  to  the  officer  for 
the  property  attached  on  the  writ. 

59.  Taylor  v.  Nichols,  29  Vt.  104. 

60o  Jenney  v.  Rodman,  16  Mass.  464. 

61.  Bicknell  V.  Lewis,  49  Me.  91. 

62.  Misfeasance  —  Destruction  of  prop- 
erty.—  Plaintiff  has  the  burden  of  showing 
that  the  property  was  destroyed  through  the 
misfeasance  of  the  receiptor.  Cross  v.  Brown, 
41  N.  H.  283,  where  the  receiptor  defended 
on  the  ground  that  the  horses  receipted  for 
were  dead  at  the  time  of  the  demand  upon 
him,  and  it  was  held  that  the  burden  of 
showing  the  cause  of  their  death  was  not 
upon  him. 

63.  Proof  of  attachment. —  The  receipt  it- 
self is  appropriate  and  proper  evidence  to 
prove  the  attachment  and  it  is  not  necessary 
to  produce  the  writ  and  the  officer's  return 
thereon.  Potter  v.  Sewall,  54  Me.  142;  Stim- 
son  V.  Ward,  47  Vt.  624;  Lowry  v.  Cady,  4 
Vt.  504,  24  Am.  Dec.  628. 

Proof  of  demand. —  In  a  suit  by  an  officer 
upon  a  receipt  given  him  for  property  at- 
tached, the  officer's  return  upon  the  execu- 
tion that  he  seasonably  made  a  demand  upon 
the  receiptor  is  not  an  act  required  in  his 
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^official  duty  and  therefore  is  not  evidence  of 
a  demand.  Bicknell  v.  Hiil,  33  Me.  297; 
Green  v.  Holmes  [cited  in  Davis  v.  Miller,  1 
Vt.  9,  12].  But  the  written  acknowledgment 
of  a  receiptor  upon  the  receipt,  admitting  a 
demand  upon  him  at  a  certain  date,  is  suffi- 
cient evidence  thereof.  Cargill  v.  Webb,  10 
N.  H.  199.  See  also  Fowles  v.  Pindar,  19 
Me.  420,  where  it  was  held  that  an  admis- 
sion of  the  receiptors  on  the  back  of  the  re- 
ceipt of  a  "  due  and  legal  demand  "  was  not 
sufficient  proof  of  the  continuance  of  the  lien 
upon  the  property,  or  that  the  demand  was 
made  within  thirty  days  from  the  rendition 
of  judgment. 

Proof  of  issue  of  execution,— Return. — 
The  return  of  the  officer  upon  the  execution 
issued  upon  the  judgment  recovered  in  the 
suit  in  which  the  attachment  was  made  is  ad- 
missible in  evidence  to  show  the  timely  issue 
of  the  execution  and"  an  attempted  levy  on 
the  property.  Parker  v.  Warren,  2  Allen 
(Mass.)  187,  where  the  officer  was  allowed  to 
amend  his  return  so  as  to  make  it  show 
the  necessary  facts,  and  introduce  it  as  so 
amended  in  evidence,  after  he  had  rested  his 
case. 

64.  Taylor  v.  Rhodes,  26  Vt.  57,  where  it 
was  held  that  the  expression  "we  being  re- 
ceiptors "  in  a  written  admission  of  a  demand 
and  refusal  to  deliver  the  goods  in  contro- 
versy was  evidence  only  of  the  fact  that  a 
receipt  had  been  given. 

65.  Potter  v.  Sewall,  54  Me.  142;  Cur- 
tis V.  Wakefield,  15  Pick.  (Mass.)  437; 
Wakefield  v.  Stedman,  12  Pick.  (Mass.) 
562. 

66.  Declarations  of  creditor  to  show  that 
he  has  agreed  upon  the  discharge  of  the  re- 
ceiptor are  admissible.  Pike  v.  Wiggin,  8 
N.  H.  356. 
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g.  Measure  of  Damages  —  (i)  In  General.  The  measure  of  damages  in  an 
action  on  a  receipt  is  the  value  of  the  goods  receipted  for,  or  the  stipulated  sum 
agreed  to  be  paid  in  case  of  default.^^  Interest  is  recoverable  from  the  time  of 
demand. 

(ii)  When  Part  of  Goods  Seized  Under  Superior  Title.  In  ITew 
Hampshire,  where  a  part  of  the  goods  have  been  seized  by  one  having  a  supe- 
rior claim  thereto,  the  measure  of  damages  in  an  action  against  the  receiptor  for 
failure  to  return  the  balance  of  the  attached  goods  is  the  difference  between  the 
value  of  those  taken  by  him  claiming  the  superior  title,  and  the  value  stated  in 
the  receipt,  without  regard  to  the  actual  value  of  the  goods  withheld  by  the 
receiptor  but  where  the  goods  retained  by  the  receiptor,  being  the  property  of 
the  debtor,  are  worth  more  than  the  sum  stated  in  the  receipt,  and  the  debt 
secured  by  the  attachment  is  greater  than  the  same  sum,  that  sum  is  the  measure 
of  damages  for  the  receiptor's  neglect  to  redeliver  the  debtor's  property  to  the 
sheriff  on  demand.'^'^  In  Vermont,  in  such  a  case,  damages  are  to  be  determined 
by  assuming  the  value  of  the  whole  property  receipted  to  be  the  same  specified  in 
the  receipt,  and  ascertaining  the  just  proportion,  at  that  assumed  value,  which 
the  property  retained  by  the  receiptor  would  bear  to  the  property  for  which  he  is. 
not  liable.'^^ 

(ill)  When  Property  Is  Retjjrned  to  Debtor.  "When  the  receiptor 
allows  the  property  attached  to  remain  in  the  possession  of  the  debtor,  the  ordi- 
nary  rule  of  damages  in  an  action  by  the  officer  is  the  amount  of  the  judgment 
and  interest,  and  his  fees  and  poundage,  if  the  value  of  the  property  exceeds  that 
amount ;  but  if  the  value  of  the  property  stated  in  the  receipt  be  less  than  the 
amount  o£  the  judgment,  the  costs,  and  fees,  then  the  rule  of  damages  is  the 
value  of  the  property  as  fixed  in  the  receipt.'^^  Where,  however,  the  action  is 
still  pending  against  the  debtor,  upon  the  refusal  of  the  receiptor  to  deliver  the 
property  attached,  the  officer  may  recover  of  him  the  full  value  of  the  property 
with  interest  from  the  time  of  demand  made.''^ 

D.  Release  by  Direction  of  Parties.  An  attaching  officer  is  justified  in 
releasing  from  custody  the  attached  property  where  the  parties  so  direct.'^^  The 


Competency  of  debtor  as  witness. — A  debtor 
whose  property  is  attached  and  who  has  again 
obtained  possession  of  it,  with  the  consent  of 
the  person  to  whom  it  has  been  intrusted  by 
the  attaching  officer,  is  not  under  the  com- 
mon law  a  competent  witness  for  defendant 
in  an  action  brought  by  the  officer  against 
such  bailee  for  not  delivering  the  property. 
Davis  V.  Miller,  1  Vt.  9.  Compare  Fitch  v. 
Chapman,  28  Conn.  257,  where  the  attach- 
ment debtor  was  held  a  competent  witness  to 
show  a  sale  by  him  to  the  receiptor  previous 
to  the  attachment. 

67.  Ross  V.  Libby,  92  Me.  34,  42  Atl.  230; 
Hunter  v.  Peaks,  74  Me.  363;  Sawyer  v. 
IVfason,  19  Me.  49;  Cross  t;. -Brown,  41  N.  H. 
283;  Bissell  v.  Huntington,  2  N.  H.  142;  An- 
thony V.  Comstock,  1  R.  I.  454;  Catlin  v. 
Lowrey,  1  D.  Cbipm.  (Vt.)  396. 

Nominal  damages. —  If  there  was  a  good 
cause  of  action  against  a  receiptor  at  the 
time  of  the  commencement  of  a  suit  upon  his 
receipt,  but  this  is  lost  by  a  failure  to  pre- 
serve the  attachment  lien,  by  judgment  for 
defendant  and  a  return  of  the  goods  to  him, 
or  by  reason  of  a  seizure  of  the  goods  under 
a  paramount  title,  nominal  damages  may 
nevertheless  be  recovered.  Moulton  Ij.  Chapin, 
28  Me.  505;  Farnham  v.  Cram,  15  Mo.  79; 
Norris  v,  Bridgham,  14  Me.  429;  Webb  v. 
Steele,  13  N.  H.  230. 


Valuation  of  specific  articles. — ^Where  prop- 
erty attached  by  a  sheriff  was  delivered  to  a 
person  for  safe-keeping,  each  article  being 
separately  valued  in  the  receipt  given  by  the 
bailee,  and  the  agent  of  the  bailee  had  sold 
a  portion  of  them,  and  tendered  the  residue 
to  the  sheriff  who  refused  to  accept  them,  it 
was  held  that  plaintiff  was  entitled  to  re- 
cover only  the  estimated  value  of  the  articles 
sold.  Kemick  v.  Atkinson,  11  N.  H.  256,  35 
Am.  Dec.  493. 

68.  Lamprey  v.  Leavitt,  20  N.  H.  544.  See 
also  Evans  v.  Beckwith,  37  Vt.  285,  where,  by 
an  arrangement  of  the  parties  in  interest,  cer- 
tain attached  goods  were  sold  and  delivered 
to  the  purchaser,  who  receipted  to  the  of- 
ficer for  them,  it  being  agreed  that  he  should 
not  be  called  on  for  the  price  until  the  ques- 
tion of  ownership  was  decided,  and  it  was 
held  that  he  was  not  liable  for  interest  on 
the  price  before  payment  became  due  and 
was  demanded. 

69.  Healey  v.  Hutchinson,  6G  N.  H.  316, 
20  Atl.  332. 

70.  Spear  r.  Hill,  52  N.  H.  323. 

71.  Allen  V.  Cartv,  19  Vt.  65. 

72.  Clement  r.  Little,  42  N.  H.  563 ;  Cross 
r.  Brown,  41  N.  H.  283. 

73.  Clement  r.  Little,  42  N.  H.  563. 

74.  Melhop  v.  Seaton,  77  Iowa  151,  41 
N.  W.  600. 
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direction  of  the  creditor  or  his  attorney  has  also  been  held  to  justify  the  attaching 
officer  in  making  such  a  release.'^^ 

E.  Release  on  Security — l.  Discretion  of  Officer  Independently  oJ-  Statute. 

Independently  of  statutory  authority  it  is  held  that  an  attaching  officer  may,  in  his 
discretion,  release  attached  property  upon  such  security  as  he  may  deem  sufficient.'^^ 
2.  Bail.  When  the  practice  of  requiring  special  bail  was  in  vogue  defendant 
might  discharge  an^  attachment  by  appearing  and  entering  special  bail  to  the 
action  ;  but  the  office  of  the  process  of  attachment  was  to  enforce  defendant's 
appearance,  for  which  purpose  defendant  was  required  to  surrender  himself  into" 
custody  or  file  special  bail.'^^    The  modern  statutes  governing  attachments  do  not, 


75.  Smith  v.  Robinson,  64  Cal.  387,  1  Pac. 
353;  Cole  v.  Edwards,  52  Nebr.  711,  72  K  W. 
1045. 

76.  California. —  Hathaway  v.  Brady,  26 
Gal.  581. 

Colorado. —  Solomon  v.  Saly,  6  Colo.  App. 
170,  40  Pac.  150. 

Georgia. —  Notwithstanding  the  non-exist- 
ence of  a  statute  authorizing  the  execution 
by  an  agent  of  a  forthcoming  bond  for  prop- 
erty levied  on  by  attachment  a  bond  so  given 
will  be  upheld.    Gilmer  v.  Allen,  9  Ga.  208. 

Louisiana.-— M.eM  v.  Downing,  4  La.  Ann. 
34. 

Massachusetts. —  Foster  v.  Clark,  19  Pick. 
(-Mass.)  329. 

Vermont. — Gassett  v.  Sargeant,  26  Vt.  424. 

Delivery  to  creditor. —  An  officer  may  de- 
liver property  attached  to  the  creditor  for 
safe-keeping,  and  take  its  value  in  money  as 
security  during  the  pendency  of  the  suit,  and 
the  debtor  cannot  complain.  Gassett  v.  Sar- 
geant, 26  Vt.  424. 

Money  deposited  with  a  sheriff  to  release 
an  attachment  is  regarded  as  in  the  custody 
of  the  law.    Hathaway  v.  Brady,  26  Cal.  581. 

77.  Georgia. —  Reid  v.  Moore,  12  Ga.  368, 
under  the  Georgia  act  of  1799,  permitting 
defendant  in  attachment  to  replevy  by  ap- 
pearing and  putting  in  special  bail,  or  by 
giving  bond  to  the  officer,  conditioned  for  ap- 
pearance i.nd  to  abide  by  and  perform  the 
judgment  of  the  court. 

Maryland. —  Walters  V.  Munroe.  17  Md. 
601;  Wilson  v.  Starr,  1  Harr.  &  J.  (Md.) 
490. 

ISiew  Jersey. —  Dickerson  v.  Simms,  1 
N.  J.  L.  230. 

Ohio. —  Eagan  v.  Lumsden,  2  Disn.  (Ohio) 
168. 

South  Carolina. —  Crosslin  v.  Reed,  2  Mc- 
Mull.  (S.  C.)  10;  Fife  v.  Clarke,  3  McCord 
(S.  C.)  347;  Williams  v.  Haselden,  10  Rich. 
(S.  C.)  55. 

Tennessee. —  Boyd  V.  Buckingham,  10 
Humphr.  ('±enn.)  433;  Gillaspie  v.  Clark,  1 
Overt.  (Tenn.)  2. 

Virginia. —  Smith  v.  Pearce,  6  Munf.  (Va.) 
585. 

Common  bail  after  discharge  under  insol- 
vent laws.-^A  defendant  discharged  under 
the  insolvent  laws  of  Pennsylvania  may  ap- 
pear in  the  District  of  Columbia  and  dis- 
charge an  attachment  upon  giving  common 
bail.  Davis  v.  Marshall,  1  Cranch  C.  C. 
(U.  S.)  173,  7  Fed.  Cas.  No.  3,641. 
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A  corporation  cannot  be  held  to  special  bail, 

and  therefore  it  may  appear  to  a  capias  ad 
respondendum  which  under  the  statute  is- 
sue j  with  the  attachment,  without  bail,  and 
thus  dissolve  the  attachment,  the  object  of 
which  is  to  compel  an  appearance.  Nicholl  V. 
Savannah  Steamship  Co.,  2  Cranch  C.  C. 
(U.  S.)  211,  18  Fed.  Cas.  No.  10,225. 

Foreign  attachment  is  but  a  process  by 
w^hich  to  commence  a  personal  action  and  it 
seizes  property  to  compel  an  appearance.  It 
can  be  dissolved  upon  entering  bail  and 
when  dissolved  the  judgment  is  in  personam. 
Albany  City  Ins.  Co.  v.  Whitney,  70  Pa.  St. 
248. 

78.  Ferguson  v.  Ryder,  2  Ohio  St.  493, 
under  the  statute  relating  to  attachments 
against  absconding  debtors,  holding  that  de- 
fendant  must  elect  to  have  his  property  re- 
main in  custody,  file  special  bail,  or  surrender 
himself  before  he  could  regularly  plead.  So 
in  Alabama  it  was  held,  under  the  act  of  1870, 
replevy  of  attached  property  could  be  effected 
only  by  giving  special  bail  to  the  action  as 
though  defendant  were  taken  under  capias  ad 
respondendum.  Cummins  v.  Gray,  4  Stew. 
&  P.  (Ala.)  397.    See  infra,  XVI,  B,  2. 

Time  to  put  in  bail. —  In  Smith  v.  Pearce, 
6  Munf.  (Va. )  585,  it  was  held  that  in  an 
attachment  against  an  absconding  debtor  de- 
fendant may  put  in  special  bail  at  the  term 
when  the  attachment  is  returned  and  before 
judgment  rendered,  although  he* has  been  pre- 
viously defaulted.  And  in  Williams  v.  Hasel- 
den, 10  Rich.  (S.  C.)  55,  it  was  held  that 
defendant  against  whom,  at  the  expiration 
of  the  usual  rule  to  appear  and  plead,  an 
interlocutory  order  for  judgment  has  been 
entered,  may,  by  putting  in  special  bail  to 
the  action,  before  the  next  term  after  the 
entry  of  the  order,  entitle  himself  to  an 
order  to  have  the  attachment  dissolved  and 
for  leave  to  plead. 

Under  Md.  Stat.  (1715),  c.  40,  it  was  held 
that  defendant  had  a  right  to  come  in  at 
any  time  during  the  lerm  at  which  the  at- 
tachment was  returnable,  by  giving  bail  and 
appearance  under  the  capias  to  dissolve  the 
attachment  and  plead  to  the  action  (Walters 
V.  Munroe,  17  Md.  ^01),  and  a  defendant  in 
foreign  attachment  was  held  to  have  the 
whole  of  the  second  term  to  put  in  special 
bail  to  dissolve  an  attachment  (Blaney  v. 
Randel,  3  Harr.  (Del.)  546).  But  under  the 
Maryland  statute  of  1834,  providing  that  an 
attachment  against  a  non-resident  should  not 
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however,  contemplate  the  mere  enforcement  of  appearancej^  and  special  bail  and 
imprisonment  for  debt  are  now  generally  abolished,  but  the  release  of  attached 
property  and  the  dissolution  and  discharge  of  the  attachment  is  effected  by  statu- 
tory bonds,  substituted  for  special  bail.^^ 

3.  Effect  of  Appearance  as  Discharge  of  Attachment.  Where  defendant  may 
discharge  an  attachment  by  the  entry  of  special  bail,^^  the  mere  abolition  of 
special  bail  is  held  to  leave  the  law  in  such  condition  that  appearance  alone  is 
sufficient  to  discharge  the  attachment.^^  Where,  however,  the  attachment  is  not 
merely  for  the  enforcement  of  appearance,  under  the  modern  statutes,  which 
require  the  giving  of  a  particular  bond  in  order  to  effect  the  dissolution  of  an 
attachment,  or  the  release  of  the  property,  appearance  and  pleading  to  the  action 
will  not  discharge  the  attachment,^^  notwithstanding  special  bail  to  the  action  is 
not  reqnired.^^ 

4.  Forthcoming,  Replevy,  or  Dissolution  Bonds  —  a.  In  General.  Under  the 
various  statutes  there  are  usually  two  ways,  by  either  of  which  defendant  in 
attachment  may  secure  to  himself  possession  of  the  property  seized :  (1)  by  the 
execution  of  a  forthcoming  or  delivery  bond,  conditioned  for  the  forthcoming  of 
the  property  to  respond  to  the  judgment,  or  for  the  payment  of  the  penalty  of 
the  bond  to  be  discharged  by  the  satisfaction  of  such  judgment,  or  by  the  pay- 
ment of  the  value  of  the  property;  (2)  by  the  execution  of  a  bond  for  the  dis- 
charge of  the  attachment  conditioned  for,  and  binding  the  obligors  to,  the  pay- 
ment of  the  judgment  which  may  be  recovered  against  defendant  in  the  action.^^ 


be  dissolved  unless  defendant  execute  a  bond, 
etc.,  it  was  held  that  this  provision  simply 
required  the  additional  security  of  defend- 
ant's bond,  but  did  not  extend  the  time 
within  which  he  must  appear  and  did  not 
permit  him  to  appear  at  the  second  term  and 
have  judgment  by  default  set  aside  and  the 
attachment  dissolved  upon  giving  bond. 
Walters  v.  Munroe,  17  Md.  501. 

79.  See  supra,  II,  B. 

80.  See  Dunn  v.  Crocker,  22  Ind.  324 
(where  it  was  said  that  the  attachment  law 
at  that  time  was  much  broader  than  form- 
erly; that  it  authorized  such  proceedings 
against  resident  defendants  in  certain  cases, 
•and  thus  brought  into  existence  a  great 
number  of  causes  where  defendant  actually 
appeared  to  the  attachment  suit)  ;  Lambden 
v.  Bowie,  2  Md.  334;  Boyd  V.  Buckingham, 
10  Humphr.  (Tenn.)  433. 

A  delivery  bond  is  not  special  bail.  Ram- 
sey V.  Coolbaugh,  13  Iowa  164.  And  in  In- 
diana defendant,  under  the  statute,  might 
have  executed  a  redelivery  bond  or  he  might 
have  had  an  attachment  discharged  by  exe- 
cuting an  undertaking  to  the  effect  that  he 
would  appear  in  the  action,  and  perform  the 
judgment  of  the  court,  and  the  two  bonds 
were  held  distinct,  so  that  one  could  not  by 
averment  be  brought  under  the  statute  pro- 
viding for  the  other.  Smith  v.  Scott,  86  Ind. 
346. 

81.  See  supra,  XIII,  E,  2. 

82.  Garrett  Tinnen,  7  How.  (Miss.)  465. 
But  later  in  Mississippi  a  forthcoming  bond 
was  required  instead  of  the  old  bail-bond, 
to  enable  defendant  to  retain  possession  of 
the  property  and  have  it  forthcoming  to 
satisfy  any  judgment  that  might  be  rendered, 
under  a  statute  which  was  enacted  for  the 
purpose  of  rendering  efficient  the  process  of 
attachment  which  had  been  reduced  to  little 


or  no  value  by  reason  of  the  abolition  of 
bail  upon  civil  process.  Gray  v.  Perkins,  12 
Sm.  &  M.  (Miss.)  622. 

83.  Martin  v.  Dryden,  6  111.  187;  Conn  v. 
Caldwell,  6  111.  531;  Lambden  v.  Bowie,  2 
Md.  334.  If  defendant  appears  and  pleads 
without  giving  security  to  release  the  prop- 
erty, the  lien  is  not  discharged,  judgment  for 
plaintiff  binds  the  property  (Littell  v.  Scran- 
ton  Gas,  etc.,  Co.,  42  Pa.  St.  500),  and  such 
judgment  authorizes  a  sale  of  the  property 
attached  (Davis  v.  Megroz,  55  N.  J.  L.  427, 
26  Atl.  1009). 

A  bond  to  appear  and  answer  in  the  suit 
is  not  sufficient  to  entitle  defendant  to  a  re- 
lease of  attachment.  He  must  give  bond 
either  that  the  property  be  forthcoming,  or 
conditioned  to  pay  any  judgment  recovered 
in  the  suit.    People  v.  Cameron,  7  111.  468. 

Effect  of  bond  as  appearance  see  infra, 
XIII,  E,  4,  f,  (n). 

84.  Lambden  v.  Bowie,  2  Md.  334. 

85.  See  under  such  statutes  the  following 
cases : 

Alabama. —  Troy  v.  Rogers,  116  Ala.  255, 
22  So.  486,  67  Am.  St.  Rep.  110;  Cordaman 
t\  Malone,  63  Ala.  556;  Dunlap  v.  Clements, 
18  Ala.  7/8. 

ArJxansas. —  Ferguson  r.  Glidewell,  48  Ark. 
195,  2  S.  W.  711. 

California. —  Mullaly  v.  To^^^lsend,  (Cal. 
1900)  61  Pac.  950:  Rosenthal  v.  Perkins,  123 
Cal.  240,  55  Pac.  804. 

Colorado. —  Stevenson  v.  Palmer,  14  Colo. 
565,  24  Pac.  5,  20  Am.  St.  Rep.  295 ;  Edwards 
V.  Pomeroy,  8  Colo.  App.  254,  6  Pac. 
829. 

Georgia. —  Craig  r.  Herring,  80  Ga.  709, 
6  S.  E.  283;  Clary  i\  Haines,  61  Ga.  520; 
Ford  r.  Perkerson,  59  Ga.  359;  Camp  r. 
Cahn,  53  Ga.  558;  Nagle  v.  Lumpkin,  4S 
Ga.  521. 
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b.  Consideration.    The  release  of  the  attached  property  has  been  held  to 


Illinois.— WiW  v.  Harding,  93  111.  77,  bond 
"or  recognizance  to  pay  judgment, 

Indiana. —  Smith  v.  Scott,  86  Ind,  346. 

/ot<;a.^  State  v.  McGlothlin,  61  Iowa  312, 
16  N.  W.  137;  Eamsey  v.  Coolbaugh,  13 
Iowa  164. 

Kansas. —  McKinsey  v.  P'urcell,  28  Kan. 
446;  Fisher  v.  Haxtun,  26  Kan.  155. 

Kentucky. —  Thompson  v.  Arnett,  (Ky. 
1901)  64  S.  W.  735;  Bell  v.  Western  River 
Imp.,  etc.,  Co.,  3  Mete.  (Ky.)  558. 

Louisiana. —  McCloskey  v.  Wingfield,  32 
La.  Ann.  38. 

Maine. —  Foss  v.  Norris,  70  Me.  117. 

Maryland. —  McAllister  v.  Eichengreen,  34 
Md.  54. 

Massachusetts. —  Eussia  Cement  Co.  v.  Le 
Page  Co.,  174  Mass.  349,  55  N.  E.  70. 

Michigan. —  Goebel  v.  Stevenson,  35  Mich. 
172. 

Mississippi. —  Phillips  v.  Harvey,  50  Miss. 
489. 

Missouri. —  Williams  v.  Coleman,  49  Mo. 
S25;  Jones  v.  Jones,  38  Mo.  429. 

ISlehraska.—  CorieljoM  v.  Maben,  40  ISTebr. 
612,  59  K  W.  94. 

Nevada. —  Lightle  v.  Berning,  15  Nev. 
389. 

New  Jersey. —  Gray  v.  Sharp,  62  N.  J.  L. 
102,  40  Atl.  771;  Heckscher  v.  Trotter,  48 
N.  J.  L.  419,  5  Atl.  581;  Stanley  v.  Chamber- 
Iain,  43  N.  J.  L,  102. 

Netv  Mexico. —  Wagner  v.  Pomero,  3  N.  M. 
131,  3  Pac.  50. 

New  Yor/c— Christal  v.  Kelly,  88  N.  Y. 
285;  Bildersee  n.  Aden,  62  Barb.  (N.  Y.)  175. 

Ohio.—  Jaiyne  v.  Piatt,  47  Ohio  St.  262,  24 
N.  E.  262,  21  Am.  St.  Pep.  810;  King  v. 
Snow,  2  Disn.  (Ohio)  73. 

Oregon. —  Drake  v.  Sworts,  24  Oreg.  198, 
S3  Pac.  563;  Bunneman  v.  Wagner,  16  Oreg. 
433,  18  Pac.  841,  8  Am.  St.  Rep.  306;  Dun- 
can V.  Thomas,  1  Oreg.  314. 

,  Rhode  Island. —  Wilson  f.  Donnelly,  19 
R.  I.  113,  31  Atl.  966.  Defendant  may  give 
a  bond  conditioned  under  two  provisions  of 
the  statute,  to  pay  the  judgment  and  to  sur- 
render and  return  the  goods  to  the  officer, 
and  thus  make  the  bond  both  a  bail-bond 
and  a  delivery  bond.  Easton  v.  Ormsby,  18 
R.  I.  309,  27  Atl.  216. 

South  Carolina. —  Sullivan  v.  Williams,  43 
S.  C.  489,  21  S.  E.  642;  Metts  v.  Piedmont, 
etc.,  L.  Ins.  Co.,  17  S.  C.  120. 

Tennessee. —  Bond,  payable  to  plaintiff,  in 
double  the  amount  of  his  demand,  or  at  de- 
fendant's option,  in  double  the  amount  of  the 
value  of  the  property,  conditioned  to  pay 
the  debt,  etc.,  in  case  defendant  is  cast  in 
the  suit.  Casey,  etc.,  Mfg.  Co.  v.  Weatherley, 
97  Tenn.  297,  37  S.  W.  6 ;  Muhling  i?.  Gane- 
man,  4  Baxt.  (Tenn.)  88;  Upton  v.  Philips, 
11  Heisk.  (Tenn.)  215;  Stephens  V.  Greene 
County  Iron  Co.,  11  Heisk.  (Tenn.)  71.  A 
bond  conditioned  for  the  delivery  of  property, 
in  a  penalty  of  double  the  value  of  the  prop- 
erty, falls  within  the  second  class  of  bonds 
mentioned  in  the  statute.    Ward  v.  Kent,  6 
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Lea  (Tenn.)  128;  Kuhn  V.  Spellacy,  3  Lea 
(Tenn.)  278.  The  court  cannot,  after  exe- 
cution of  such  bond,  appoint  a  receiver  to 
take  charge  of  and  sell  the  property.  Phil- 
lips-Butorflf  Mfg.  Co.  v.  Williams,  (Tenn. 
1900)  63  S.  W.  185.  And  while  defendant 
in  attachment  has  the  option  to  execute 
either  one  of  the  two  bonds  mentioned,  it  is- 
held  to  be  the  better  practice  for  the  clerk 
to  take  the  bond  either  in  one  form  or  the 
other,  and  not  to  insert  both  conditions. 
Richards  v.  Craig,  8  Baxt.  (Tenn.)  457. 

Texas. — Replevy  bond  at  defendant's  option 
in  double  the  amount  of  plaintiff's  debt,  or 
for  the  value  of  the  property  conditioned  to 
satisfy  the  judgment  if  defendant  should  be 
condemned  in  the  action  or  to  pay  the  esti- 
mated value  of  the  property.  Kildare  Lum- 
ber Co.  V.  Atlanta  Bank,  91  Tex.  95,  41  S.  W. . 
64;  Carothers  v.  Wilkerson,  2  Tex.  App.  Civ. 
Cas.  §  353. 

Canada. —  Supersedeas  to  attachment  on 
execution  of  bond  in  double  the  amount  of 
the  debt  sworn  to.  Heather  v.  Wallace,  4 
U.  C.  Q.  B.  0.  S.  131..  See  also  Clark  v. 
Mallery,  3  U.  C.  Q.  B.  0.  S.  157. 

For  whole  or  part  of  property. —  Defendant 
may  give  a  redelivery  bond  for  the  whole  or 
a  part  of  the  property  attached  (Keith  v. 
Moore,  3  Ohio  Cir.  Ct.'432,  2  Ohio  Cir.  Dec. 
245 )  ;  or  he  may  apply  for  the  discharge  of 
the  attachment  as  to  the  whole  or  a  part  of 
the  property  (Ellsworth  v.  Scott,  3  Abb.  N. 
Cas.  (N.  Y.)  9). 

Substitution  of  bond  for  money. —  Money 
deposited  in  court  under  a  stipulation,  to 
abide  the  issue  to  discharge  an  attachment 
cannot  be  withdrawn  and  a  bond  substituted 
therefor.  U.  S.  v.  Button,  26  Fed.  Cas.  No. 
15,435,  25  Int.  Rev.  Rec.  305,  8  Reporter  37. 
To  same  effect  see  State  v.  Young,  40  La. 
Ann.  203,  3  So.  722. 

Duty  of  officer. —  If  an  officer  after  having 
attached  property  is  tendered  the  proper  stat- 
utory security  he  is  bound  to  surrender  the 
property,  and  inasmuch  as  it  is  his  imperative 
duty  to  do  so  the  performance  of  such  duty 
cannot  be  a  breach  of  his  official  bond,  if  he 
performs  it  honestly  and  with  due  diligence 
to  protect  the  rights  of  plaintiff.  Wheeler 
V.  McDill,  51  Wis.  356,  8  N.  W.  169.  See 
also  Kohn  v.  Hinshaw,  17  Oreg.  308,  20  Pac. 
629,  where  it  was  held  that  the  word  "  may  " 
in  section  154  of  Hill's  code,  providing  that 
the  sheriff  "  may  "  deliver  property  attached 
to  defendant  on  his  giving  a  bond,  etc.,  is 
equivalent  to  the  word  "  must,"  and  when  a 
sufficient  undertaking  is  tendered  to  the 
sheriff  under  said  section  it  is  his  duty  to 
accept  it  and  to  release  the  property  to  the 
obligor. 

Perishable  goods  or  goods  expensive  to 
keep. —  Articles  attached  which  are  liable  to 
perish,  to  waste,  or  to  be  greatly  reduced  in 
value  by  keeping,  or  which  cannot  be  kept 
without  great  expense,  may  be  restored  to  the 
debtor,  upon  his  giving  bond  to  account  for 
the  apj)raised  value  thereof.    Snow  v.  Cun- 
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constitute  a  sufficient  consideration  for  an  undertaking  or  bond  executed  to  obtain 
such  release.^^ 

e.  Time  to  Execute.  A  statute  which  provides  for  a  bond  to  secure  the  judg- 
ment that  may  be  recovered  in  the  action  and  which  allows  tlie  bond  to  be  given 
at  any  time  before  final  judgment  must  be  construed  to  contemplate  a  bond  given 
while  the  suit  is  in  the  stage  which  will  admit  of  a  prosecution  to  such  final 
juds.'inent.^'^ 

d.  Form  and  Sufficiency  ^  —  (i)  In  General.    The  statute  controls  the  form 


ningham,  36  Me.  161 ;  Mason  i;.  Whipple,  31 
Vt.  473. 

Real  estate. —  A  forthcoming  bond  cannot 
be  taken  to  release  an  attachment  on  real 
estate.  Barton  v.  Continental  Oil  Co.,  5 
Colo.  App.  341,  38  Pac.  432. 

Bond  in  separate  suits. —  Where  defendant 
in  two  separate  suits  appears  to  give  bond, 
regularly  he  should  give  a  separate  bond  in 
each  suit.  Hanness  v.  Smith,  22  N.  J.  L. 
332,  where  the  bond,  under  the  circumstances 
of  the  case,  was  considered  valid.  In  Walton 
Daly,  17  Hun  (N.  Y.)  601,  however,  it 
was  held  that  under  the  provisions  of  the 
<3ode  there  was  no  authority  for  accepting  one 
undertaking  in  two  actions  for  the  purpose 
of  discharging  the  attachment  issued  in  each 
action.  But  in  Irvin  v.  Howard,  37  Ga.  18, 
it  was  held  that  where  several  attachments 
were  levied  and  but  one  bond  given  to  replevy 
"the  property,  judgment  could  be  rendered 
against  defendant  and  his  sureties  for  the 
amount  of  the  judgment  in  each  case.  See 
also  Irish  v.  Wright,  12  Rob.  (La.)  563.  And 
under  certain  statutes  which  make  the  prop- 
erty of  an  insolvent  debtor  a  fund  available 
to  all  his  creditors  who  may  come  in  and 
prove  their  claims,  a  bond  to  discharge  the 
attachment  stands  as  security  for  all  such 
creditors.  Gray  v.  Sharp,  62  N.  J.  L.  102, 
40  Atl.  771;  Stanley  v.  Chamberlain,  43 
N.  J.  L.  102;  Pearce  v.  Hitchcock,  2  N.  Y. 
388. 

.  In  chancery. —  Where  personal  property  is 
attached  under  a  bill  in  chancery,  a  defend- 
ant may  replevy  by  giving  the  statutory 
bond.  Richards  v.  Craig,  8  Baxt.  (Tenn.) 
457. 

Construction. —  Recitals  in  a  statutory  un- 
dertaking, conditioned  for  the  redelivery  of 
attached  property,  have  the  same  effect  and 
ought  to  be  construed  in  the  same  way  as 
bonds  containing  similar  recitals,  and  are  to 
be  given  the  same  construction  as  other  writ- 
ings obligatory.  McMillan^?;.  Dana,  18  Cal. 
839.  But  such  a  bond  should  be  construed 
and  enforced  according  to  the  language  used, 
because  a  mistake  on  the  part  of  the  person 
executing  the  bond  as  to  its  legal  effect  can- 
not avail  to  avoid  that  construction  of  the 
instrument  which  the  rules  of  law,  as  ap- 
plied to  the  language  used,  requires.  Moor- 
man V.  Collier,  32  Iowa  138;  McCormack  V. 
Henderson,  10  Ky.  L.  Rep.  541. 

86.  Foss  V.  Norris,  70  Me.  117:  Lightle 
Berning,  15  Nev.  389;  Bildersee  \\  Aden,  62 
Barb.  (N.  Y.)  175.     See  also  XIII,  E,  4,  d, 
(I),  note  89.  -  • 

87.  Woodward  v.  Witascheck,  38  Kan.  760, 


17  Pac.  658.  See  also  Cole  v.  Smith,  83  Iowa 
579,  50  N.  W.  54;  Spencer  v.  Rogers  Locomo- 
tive Works,  13  Abb.  Pr.  (N.  Y.)  180. 

After  return-day  of  writ. —  The  statute  in 
Illinois  contemplates  the  execution  of  a  forth- 
coming bond  at  any  time  before  final  judg- 
ment, and  such  bond  may  be  taken  after  the 
return-day  of  the  writ  and  returned  into 
court  after  the  first  day  of  the  term  at  which 
the  writ  is  returnable.  Smith  v.  Packard,  98 
Fed.  793,  39  C.  C.  A.  294. 

After  discharge  in  bankruptcy  and  special 
judgment  for  plaintiff. — An  attachment  made 
four  months  before  proceedings  under  the 
bankruptcy  act  cannot  be  dissolved  by  a  bond 
under  the  statute  to  secure  such  judgment 
as  may  be  rendered  against  defendant  after 
he  has  pleaded  his  discharge  and  a  special 
judgment  has  been  ordered  for  plaintiff  to 
be  enforced  against  the  attached  property. 
Johnson  v.  Collins,  117  Mass.  343. 

Error  to  federal  circuit  court. —  In  Russia 
Cement  Co.  v.  Le  Page  Co.,  174  Mass.  349, 
55  N.  E.  70,  it  was  held  that  a  judgment  by 
a  circuit  court  of  the  United  States  in  favor 
of  plaintiff,  which  is  superseded  by  proceed- 
ings in  error  in  the  circuit  court  of  appeals, 
and  by  such  court  held  erroneous  and  in  ac- 
cordance with  its  mandate  set  aside  by  the 
circuit  court,  is  not  a  final  judgment  in  the 
action  within  the  meaning  of  the  attachment 
statute  which  terminates  the  right  of  de- 
fendant to  dissolve  an  attachment  therein; 
that  a  bond  given  by  defendant  for  that  pur- 
pose after  the  entry  of  such  judgment  and 
during  the  pendency  of  the  proceedings  in 
error  is  operative  to  discharge  the  attach- 
ment and  constitutes  a  valid  obligation. 

88.  For  forms  of  bonds  or  undertakings,  in 
whole  or  in  substance,  for  the  release  or 
forthcoming  of  attached  property,  or  for  the 
discharge  of  the  attachment  see  the  following 
cases : 

California. — Mullally  v.  Townsond.  119  Cal. 
47,  50  Pac.  1066;  Curiae  v.  Packard.  29  Cal. 
194;  McMillan  r.  Dana,  18  Cal.  339. 

Colorado. —  Klippel  v.  Oppenstein,  8  Colo. 
App.  187,  45  Pac.  224. 

Indiana. — 'Wright  v.  Manns,  111  Ind.  422, 
12-  N.  E.  160;  tlrbanski  r.  Manns.  87  Ind. 
585;  Smith  v.  Scott.  86  Ind.  346;  Taylor  v. 
Elliott,  51  Ind.  375:  Moore  r.  Jackson,  35 
Ind.  360:  Dunn  v.  Crocker,  22  Ind.  324. 

Toiva. —  Riplev  V.  Gear,  58  Iowa  460,  12 
N.  W.  480:  Budd  v.  Durall,  36  Iowa  315. 

Maine. —  SavaQ^e  r.  Robinson,  93  Me.  262, 
44  Atl.  926:  Bradstrect  r.  Inoalls,  84  Me. 
276,  24  Atl.  858. 

Massachusetts. —  Caldwell   r.   Healey,  121 
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and  sufficiency  of  a  bond  given  thereunder  for  the  release  of  attached  property^, 
and  a  substantial  non-compliance  with  the  statute  will  invalidate  the  bond,  at  least 
for  the  purposes  of  the  particular  statutory  remedy  thereon,^^  or  for  the  purpose 
of  accomplishing  the  release  of  the  property  or  the  discharge  of  the  attachment.^^^ 
(ii)  Substantial  Sufficiency — Imperfect  Recital  or  Clerical  Error^ 
An  imp-erf ect  recital  of  preHminary  facts,  the  suit  being  accurately  described  and 
the  condition  stated  with  substantial  accuracy,  or  a  mere  clerical  mistake,  as  by 
the  transposition  or  substitution  of  the  names  of  the  parties,  will  not  invalidate 
the  bond.^^    Substantial  compliance  with  the  statute  is  all  that  is  required.^^ 


Mass.  549;  Campbell  i\  Brown,  121  Mass. 
516  (dissolution  bond,  by  one  of  two  joint 
defendants  to  pay  judgment  which  plaintiff 
may  recover)  ;  Richards  V:  Storer,  114  Mass. 
101 ;  Donnell  v.  Manson,  109  Mass.  576 ;  Leo- 
nard V.  Speidel,  104  Mass.  356. 

3Iississippi. —  Forbes  v.  Navra,  63  Miss.  1. 

Nebraska. —  Cooper  v.  Davis  Mill  Co.,  48 
Nebr.  420,  67  N.  W.  178;  Dewey  v.  Kava- 
naugh,  45  Nebr.  233,  63  N.  W.  396. 

New  York. —  Coleman  v.  Bean,  1  Abb.  Dec. 
(N.  Y.)  394,  3  Keyes  (N.  Y.)  94,  14  Abb.  Pr. 
(N.  Y.)  38,  32  How.  Pr.  (N.  Y.)  370;  Gil- 
more  V.  Crowell,  67  Barb.  (N.  Y.)  62;  Cock- 
roft  V.  Claflin,  64  Barb.  (N.  Y.)  464;  Phillips 
V.  Wright,  5  Sandf.  (N.  Y.)  342. 

Ohio.—  Jayne  v.  Piatt,  47  Ohio  St.  262,  24 
N.  E.  262,  21  Am.  St.  Rep.  810;  Rutledge  v. 
Corbin,  10  Ohio  St.  478. 

Rhode  Island. —  Easton  v.  Ormsby,  18  R.  I. 
309,  27  Atl.  216. 

Vermont. —  Mason  v.  Whipple,  31  Vt.  473. 

89.  Cobb  V.  Thompson,  87  Ala.  381,  6  So. 
373  [citing  Irvin  v.  Eldridge,  1  Wash.  (Va.) 
161;  Adler  v.  Green,  18  W.  Va.  201];  Col- 
lins V.  Burns,  16  Colo.  7,  26  Pac.  145;  Barry 
V.  Sinclair,  61  N.  C.  7. 

Condition. — The  bond  must  express  the  con- 
dition required  by  the  statute.  Lowenstein 
V.  McCadden,  54  Ark.  13,  14  S.  W.  1095; 
Moody  V.  Morgan,  25  Ga.  381;  Allerton  v. 
Eldridge,  56  Iowa  709,  10  N.  W.  252;  Mo- 
range  V.  Edwards,  1  E.  D.  Smith  (N.  Y.) 
414. 

Consideration. —  Release  of  attached  prop- 
erty is  sufficient  consideration  for  the  bond, 
if  any  is  necessary,  and  no  consideration  need 
be  inserted  therein.  Bildersee  v.  Aden,  62 
Barb.  (N.  Y.)  175.  See  also  Lightle  v. 
Berning,  15  Nev.  389. 

Matters  admitted  by  execution  of  bond 
need  not  be  recited.  Thus  where  the  statute 
permits  defendant,  or  other  person  in  whose 
possession  the  property  is  found  and  attached, 
to  give  a  forthcoming  bond,  a  bond  is  suffi- 
cient although  it  does  not  show  that  the  prop- 
erty was  found  in  the  possession  of  the  ob- 
ligor.   Hoshaw  V.  Gullett,  53  Mo.  208. 

Revenue  stamp. —  A  bond  to  discharge  an 
attachment  does  not  require  a  stamp  under 
the  revenue  laws.  Sampson  v.  B'arnard,  98 
Mass.  359;  Bowers  v.  Beck,  2  Nev.  139. 

90.  A  bond  to  appear  will  not  release  the 
attachment,  where  the  statute  requires  a  bond 
that  the  property  be  forthcoming  or  condi- 
tioned to  pay  the  judgment  to  be  recovered. 
People  V.  Cameron,  7  111.  468. 
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91.  Hewes  v.  Cooper,  115  Mass.  42;  Leo- 
nard t;.  Speidel,  104  Mass.  356;  Hudson  v. 
Lamar,  74  Mo.  App.  238,  which  last  case- 
held  that  it  is  immaterial  that  the  real  owner 
of  the  property  is  designated  as  the  surety 
and  the  surety  is  designated  as  the  principal, 
as  the  bond  is  the  bond  of  each  and  both  are: 
equally  bound. 

Mistaken  recital  as  to  court. — A  misrecital 
as  to  the  court  in  which  the  action  is  pend- 
ing will  not  relieve  the  sureties  from  their 
obligation  on  a  bond  for  the  release  of  at- 
tached property.  Ripley  v.  Gear,  58  Iowa 
460,  12  N.  W.  480. 

Mistaken  recital  as  to  process  levied. —  The 
validity  of  a  forthcoming  bond,  under  Ala. 
Code  (1886),  §  2523,  is  not  affected  by  the 
fact  that  it  erroneously  recites  the  levy  of 
an  execution,  when  the  levy  in  question  was 
that  of  an  attachment,  where  it  shows  on 
its  face  that  it  was  given  for  the  lorthcom- 
ing  of  certain  property  "  levied  on,"  and 
claimed  as  exempt,  identifying  the  contest, 
respecting  the  pendency  of  which  it  was  given, 
and  showing  that  the  obligors  bound  them- 
selves to  the  forthcoming  of  particular  prop- 
erty involved  in  such  contest.  Troy  v.  Rogers, 
116  Ala.  255,  22  So.  486,  67  Am.  St.  Rep.  110.. 

Misnomer. — It  is  error  to  quash  a  forthcom- 
ing bond  on  motion,  simply  because  the  name' 
of  the  obligee  therein  has  been  misspelled,  or 
so  written  as  to  make  it  doubtful  as  to  the 
person  intended.  Ambach  p.  Armstrong,  29 
W.  Va.  744,  3  S.  E.  44  [citing  State  v.  Halida,. 
28  W.  Va.  499]. 

921.  Hoshaw  v.  Gullett,  53  Mo.  208. 

Surplusage  will  not  defeat  the  effect  of  an 
instrument  as  a  statutory  bond.  A  bond 
conditioned  to  perform  the  judgment  in  the 
action  "  touching  the  attachment  herein," 
was  held  to  be  in  effect  a  good  statutory  bond, 
and  the  words  above  quoted  not  being  in  the 
statute  were  regarded  as  surplusage.  En- 
dress  V.  Ent,  18  Kan.  236. 

Language  expressing  what  the  law  implies. 
—  It  is  no  material  departure  from  the  stat- 
ute permitting  defendant  to  enter  into  a 
recognizance  to  pay  the  judgment,  with  sure- 
ties, that  the  condition  is  that  the  principal, 
the  defendant  in  attachment,  as  well  as  the 
sureties,  shall  pay  whatever  judgment  may 
be  rendered  in  the  attachment  case,  as  this 
expresses  no  more  than  what  is  legally  im- 
plied.   Eimer  v.  Richards,  25  111.  289. 

Instrument  must  furnish  evidence  of  inad- 
vertence.—  Where  a  bond  is  bad  as  a  statu- 
tory obligation  the  suggestion  that  the  omisr 
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(ill)  Validity  AS  Common -Law  Oblioation.^^  A  voluntary  obligation  for 
the  release  of  attached  property  is  a  valid  common-law  obligation,^*  and  although 
an  undertaking  may  be  defective  as  a  statutory  bond  or  for  the  purposes  of  the 
statutory  remedy,  yet  if  voluntarily  entered  into  and  supported  by  sufficient  con- 
sideration it  is  good  as  a  common-law  obHgation  and  may  be  enforced  as  such. 

(iv)  Execution — Who  May  Make.  Who  may  execute  a  bond  for  the 
redelivery  of  attached  property  is  usually  fixed  by  the  statutory  provisions  relat- 
ing to  such  bond,  which  provisions  often  contemplate  the  giving  of  a  bond  by 
defendant,  his  attorney,  or  agent,  or  even  by  a  stranger  or  person  in  whose 
possession  the  property  may  be  found.^^    An  undertaking  signed  by  the  surety 


sion  of  a  statutory  word  was  inadvertent  is 
not  tenable  where  there  is  nothing  in  the 
instrument  to  support  such  an  inference,  and 
a  statement  in  the  beginning  of  the  bond 
that  defendant  desired  to  discharge  the 
attachment  on  giving  security,  according  to 
a  particular  section  of  a  statute,  designating 
the  page,  will  not  avoid  the  difficulty  where 
no  authorized  edition  of  code  or  statute  con- 
tains any  provision  for  the  giving  of  security 
at  the  page  and  section  mentioned.  Edwards 
V.  Pomeroy,  8  Colo.  254,  6  Pac.  829. 

93.  For  forms  of  undertakings  in  whole  or 
in  part,  held  valid  as  common-law  obligations, 
see  Turner  v.  Armstrong,  9  111.  App.  24; 
Garretson  17.  Reeder,  23  Iowa  21;  Lightle  v. 
Berning,  15  Nev.  389;  Shelden  v.  Sharpless, 
-2  Ohio  Dec-  (Reprint)  1,  1  West.  L.  Month. 
42. 

94.  Palmer  v.  Vance,  13  Cal.  553;  Turner 
V.  Armstrong,  9  111.  App.  24. 

95.  Alabama. —  Adler  v.  Potter,  57  Ala. 
571;  Russell  v.  Locke,  57  Ala.  420;  Sewall  v. 
Franklin,  2  Port.  (Ala.)  493. 

California. —  Gardner  v.  Donnelly,  86  Cal. 
367,  24  Pac.  1072  (holding  that  where  prop- 
erty is  released  under  a  forthcoming  bond 
which  is  more  onerous  than  the  statute  re- 
quires the  bond  is  nevertheless  binding  as  a 
common-law  obligation)  ;  Smith  v.  Fargo,  57 
•Cal.  157;  Curiae  v.  Packard,  29  Cal.  194; 
Palmer  v.  Vance,  13  Cal.  553  (holding  that 
the  obligors  are  liable  to  the  extent  of  the 
penalty  although  it  is  not  in  double  the 
amount  of  plaintiff's  claim  as  required  by 
the  statute ) . 

Illinois  —  Purcell  v.  Steele,  12  111.  93 ;  Tur- 
ner V.  Armstrong,  9  111.  App.  24. 

Indiana. —  Dunn  v.  Crocker,  22  Ind.  324. 

iowa. —  Garretson  v.  Reeder.  23  Iowa  21; 
Sheppard  v.  Collins,  12  Iowa  570. 

Kansas. —  Johnson  v.  Weatherwax,  9  Kan. 
75. 

Massachusetts. —  Central  Mills  Co.  v. 
Stewart,  133  Mass.  461;  Campbell  v.  Brown, 
121  Mass.  516.  A  bond  to  dissolve  an  at- 
tachment, if  duly  executed  and  accepted  by 
the  creditor,  is  not  invalid  for  not  containing 
the  condition  required  by  statute,  obliging 
the  sureties  to  pay  the  special  judgment  pro- 
vided for  in  another  section,  in  order  to  meet 
a  case  of  bankruptcy  on  the  part  of  defend- 
ant. Smith  V.  Meogan,  122  Mass.  6;  Mosher 
V.  Murphy,  121  Mass.  276. 

Minnesota. — Johnson  v.  Dun,  75  Minn.  533, 
78  N.  W.  98. 


Missouri. —  Williams  V.  Coleman,  49  Mo. 
325. 

Nevada. —  Lightle  v.  Berning,  15  Nev.  389. 

Ohio. —  Shelden  v.  Sharpless,  2  Ohio  Dec. 
(Reprint)  1,  1  West.  L.  Month.  42. 

Pennsylvania. —  Wright  v.  Keyes,  103  Pa. 
St.  567. 

Rhode  Island. —  Easton  v.  Ormsby,  18  R.  I. 
309,  27  Atl.  216. 

South  Carolina. —  Sullivan  v.  Williams,  43 
S.  C.  489,  21  S.  E.  642. 

Tennessee. —  Phillips-Buttorff  Mfg.  Co.  v. 
Williams,  (Tenn.  1900)  63  S.  W.  185. 

Texas. — Colorado  City  Nat.  Bank  v.  Lester, 
73  Tex.  542,  11  S.  W.  626,  holding  that  if  the 
property  is  replevied  under  a  bond  which  is 
in  a  sum  less  than  the  law  requires,  the  ob- 
ligors are  nevertheless  liable  to  the  extent  of 
the  value  of  the  property  in  an  action  on 
the  bond. 

But  see  Moody  v.  Morgan,  25  Ga.  381 
(where  the  surety  moved  to  be  discharged 
from  a  bond  "  for  the  amount  of  the  judg- 
ment and  all  costs  that  he  may  recover  in 
said  case  in  the  event  said  boat  is  not  deliv- 
ered on  the  day  of  sale,"  and  the  action  of  the 
trial  court  in  overruling  the  motion  was  re- 
versed, because  the  statutory  bond  which  the 
officer  was  required  to  take  was  for  the  pay- 
ment to  plaintiff  of  the  amount  of  the  judg- 
ment and  costs  that  he  might  recover  abso- 
lutely, without  any  condition,  whereas  the 
obligation  taken  was  for  the  forthcoming  of 
the  property  on  the  day  of  sale)  ;  Morange 
V.  Edwards,  1  E.  D.  Smith  (N.  Y.)  414  (where 
it  was  held  that  a  bond  to  discharge  an  at- 
tachment in  the  marine  court,  under  the  stat- 
ute then  prevailing,  not  conditioned  for  the 
appearance  of  defendant  or  for  the  produc- 
tion of  the  attached  property,  to  answer  an 
(execution,  but  for  the  payment  by  the  obligee 
of  any  judgment  which  might  be  obtained  in 
the  action,  was  unauthorized  by  law  and 
void;  that  it  was  not  a  voluntary  undertak- 
ing, but  was  taken  colore  officii). 

Construction  according  to  intent  of  statute. 
— Although  a  bond  is  not  strictly  an  under- 
taking such  as  is  contemplated  by  the  stat- 
ute, in  an  action  on  the  bond  it  will  be  coai- 
strued  in  the  same  manner  as  a  bond  under 
the  statute  and  will  be  read  in  the  light 
thereof  and  interpreted  according  to  the 
meaning  and  intention  of  the  parties. 
Heyneniiinn  r.  Edor.  17  Cal.  433. 

96.  One  of  two  defendants. —  If  a  defend- 
ant desires  to  release  his  own  property  only 
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alone  has  been  held  to  be  the  act  of  defendant  under  the  statute  requiring  defend- 
ant to  give  an  undertaking  for  the  discharge  of  the  attachment.^^ 

(v)  Obligee  in  Bond.  Whether  the  officer  levying  an  attachment  or  plain- 
tiff in  attachment  should  be  named  as  the  obligee  in  a  bond  to  discharge  the 
attachment,  or  to  have  the  property  forthcoming,  depends  entirely  upon  the  stat- 
ute. The  bond  must  conform  to  the  statutory  requirement  in  this  regard,  else  it 
will  be  bad  as  a  statutory  bond,  notwithstanding  if  voluntarily  entered  into  it 
may  be  good  as  a  common-law  undertaking.^^ 


from  attachment  and  escape  liability  for  the 
judgment  that  may  be  rendered  against  his 
co-defendant  he  may  give  a  bond  simply  to 
secure  such  judgment  as  may  be  recovered 
against  himself.  Central  Mills  Co.  v.  Stew- 
art, 133  Mass.  461.  But  upon  the  attachment 
of  the  effects  of  each  of  two  joint  debtors  it 
is  held  that  bail  will  not  be  received  if  one 
only  could  discharge  his  separate  goods.  Ma- 
gee  V.  Callan,  4  Cranch  C.  C.  (U.  S.)  251, 
16  Fed.  Cas.  No.  8,942. 

Defendant,  agent,  or  attorney. —  Cummins 
V.  Gray,  4  Stew.  &  P.  (Ala.)  397,  construed 
the  particular  statute  to  permit  goods  taken 
in  attachment  for  sums  exceeding  the  juris- 
diction of  justices  of  the  peace  to  be  replevied 
only  by  defendant  in  attachment,  his  attor- 
ney, agent,  or  factor. 

-Joint  owner. —  Under  Mass,  Rev.  Stat,  c,  90, 
§§  73,  74,  an  officer  who  has  attached  joint 
property  in  an  action  against  one  of  two 
tenants  in  common  is  required  to  deliver  the 
property  to  the  other  part  owner,  upon  his 
request,  and  upon  his  giving  to  the  officer  a 
sufficient  bond  to  restore  the  same,  or  pay 
the  appraised  value  thereof,  or  to  satisfy  any 
judgment  that  might  be  recovered  in  the  suit 
in  which  said  property  is  attached.  Reed  v. 
Howard,  2  Mete.  (Mass.)  36. 

Stranger. —  Replevy  under  statute  by 
stranger  in  the  absence  of  defendant,  the 
former  acting  for  the  benefit  and  becoming 
the  bailee  of  the  latter  to  whom  the  property 
must  be  delivered  upon  demand.  Rhodes  v. 
Smith,  66  Ala.  174;  Kirk  v.  Morris,  40  Ala. 
225;  Kinney  v.  Mallory,  3- Ala.  626. 

Where  two  or  more  strangers  offer  to  re- 
plevy goods  taken  under  an  attachment  the 
sheriff  necessarily  has  a  discretion  in  choos- 
ing between  them  but  should  in  every  in- 
stance consult  the  interest  of  defendant. 
Kirk  V.  Morris,  40  Ala.  225. 

Discharge  of  attachment. —  A  stranger  to 
the  suit  cannot  procure  the  discharge  of  the 
attachment,  although  he  has  an  interest  in  the 
attached  property,  but  an  order  discharging 
the  attachment  upon  motion  of  the  stranger 
is  voidable  only  and  discharges  plaintiff's 
lien  until  it  is  vacated.  Kling  v.  Childs,  30 
Minn.  366,  15  N.  W.  673. 

Ratification  of  unauthorized  act  of  agent. 
—  One  sued  on  an  undertaking  for  the  release 
of  an  attachment  may  be  liable  by  reason  of 
his  ratification  of  the  unauthorized  act  of  an 
agent  in  executing  the  bond,  and  a  parol 
ratification  will  bind  defendant,  although  the 
instrument  was  executed  under  seal  where 
the  seal  was  not  necessary.  Lynch  v.  Smyth, 
25  Colo.  103,  54  Pac.  634. 
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97.  Smith  v.  U.  S.  Express  Co.,  135  111. 
279,  25  N.  E.  525. 

98.  Alabama. —  Agnew  v.  Leath,  63  Ala. 
345  (under  the  statute  requiring  a  replevy 
bond  to  run  to  plaintiff,  the  court  indicating 
that  the  bond  may  be  good  as  a  common-law 
undertaking)  ;  Sewall  v.  Franklin,  2  Port. 
(Ala.)  493;  Adkins  v.  Allen,  1  Stew.  (Ala.) 
130  (both  holding  that  a  replevy  bond  con- 
ditioned for  the  return  of  the  property,  or  for 
the  payment  of  such  judgment  as  should  be 
rendered,  should  run  to  the  officer ) . 

Colorado. —  Stevenson  v.  Palmer,  14  Colo. 
565,  24  Pac.  5,  20  Am.  St.  Rep.  295,  under 
statute  requiring  a  bond  to  deliver  property 
to  the  ofificer  or  to  pay  its  value,  to  run  to 
plaintiff. 

Iowa. —  Delivery  bond  payable  to  plaintiff 
in  attachment,  Jones  v.  Peasley,  3  Greene 
(Iowa)  52. 

Kansas. —  Johnson  v.  Weatherwax,  9  Kan. 
75,  holding  that  a  forthcoming  bond  running 
to  the  officer  instead  of  to  plaintiff,  as  re- 
quired by  the  statute,  cannot  De  supported 
as  a  statutory  bond,  but  may  be  good  never- 
theless as  a  common-law  obligation. 

Michigan. —  Forrest  v.  O'Donnell,  42  Mich. 
556,  4  N.  W.  259,  forthcoming  bond  to  officer. 

Mississippi. —  Phillips  v.  Harvey,  50  Miss. 
489,  under  statute  requiring  replevy  bond, 
conditioned  to  have  the  property  forthcoming, 
or  in  default  thereof  to  pay  and  satisfy  the 
judgment  to  the  extent  of  the  value  of  the 
property,  to  be  payable  to  plaintiff. 

Nebraska. —  Dewey  v.  Kavanaugh,  45  Nebr. 
233,  63  N.  W.  396,  forthcoming  bond  to  plain- 
tiff, conditioned  to  have  forthcoming  the 
property  or  its  appraised  value  to  answer 
the  judgment  of  the  court. 

New  York. —  Morange  v.  Edwards,  1  E.  D. 
Smith  (N.  Y. )  414,  under  statute  requiring 
a  bond  to  discharge  an  attachment  in  the 
marine  court,  to  be  payable  to  the  officer. 

Bond  payable  to  assignee  of  claim. — A  bond 
by  a  debtor  under  a  statute  relating  to  ab- 
sconding, concealed,  and  non-resident  debtors 
is  good,  although  payable  to  the  assignee  on 
the  demand  in  suit,  he  having  instituted 
the  proceeding  by  attachment  in  his  own 
name.    Besley  v.  Palmer,  1  Hill  (N.  Y.)  482. 

Bail-bond. —  Where  the  statute  authorizes 
the  defendant  to  replevy  by  giving  a  bail- 
bond,  without  prescribing  that  the  bond  shall 
be  payable  to  the  sheriff,  as  a  bail-bond  must 
be  payable  to  the  sheriff,  a  bond  under  the 
statute,  payable  to  plaintiff,  conditioned  for 
the  appearance  of  defendant,  is  not  sufficient 
to  entitle  the  latter  to  appear  and  plead  to 
the  action.    Barry  v.  Sinclair,  61  N.  C.  7. 
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Approval  of  Bond  —  Order  of  Discharge  —  (i)  In  General.  The  stat- 
utes which  fix  the  method  of  obtaining  the  release  of  attached  property  also  fix 
the  manner  in  which  the  bond  for  that  purpose  shall  be  approved.  Thus  the 
ofiicer  is  authorized  or  required  to  relinquish  possession  of  the  attached  prop- 
erty upon  the  execution  of  a  bond  to  be  approved  by  him,^^  or  the  discharge 
of  the  attachment  is  procured  by  the  execution  of  a  bond,  to  be  approved 
by  the  court  or  judge,  upon  which  an  order  of  discharge  or  dissolution  is 
entered.^    If  the  bond  is  not  approved  as  required  by  the  statute  it  is  not  a  stat- 


Def  ect  cured  by  pleading. — Where  an  under- 
taking was  defective  because  not  made  pay- 
able to  plaintiff,  and  a  copy  of  the  instru- 
ment was  set  out  and  made  a  part  of  the 
complaint,  it  was  held  under  the  statute  in 
Indiana  that  the  defect  was  cured.  Moore  v. 
Jackson,  35  Ind.  360. 

99.  Dewey  v.  Kavanaugh,  45  Nebr.  233, 
63  N.  W.  396  (holding  that  a  forthcoming 
bond  must  be  approved  by  such  officer  and 
that  the  clerk  is  not  authorized  under  the 
•statute  to  perform  this  function)  ;  Cortel- 
you  V.  Maben,  40  Nebr.  512,  59  N.  W.  94 
(holding  that  while  a  forthcoming  bond  must 
be  approved  by  the  officer  such  approval  need 
not  be  indorsed  on  the  bond)  ;  Phillips  v. 
Harvey,  50  Miss.  489  (forthcoming  bond)  ; 
Upton  V.  Philips,  11  Heisk.  (Tenn.)  215  (re- 
plevy bond,  payable  to  plaintiff,  conditioned 
-to  pay  the  debt,  etc.,  or  the  value  of  the  prop- 
erty, etc.). 

Before  or  after  return  —  By  sheriff  or 
clerk. — ^Where  nothing  appears  but  that  the 
bond  was  taken  by  the  clerk  the  court  will 
presume  that  the  writ  had  been  returned  to 
his  office,  or  the  return-day  of  the  writ  had 
not  arrived.  Morrison  v.  Alphin,  23  Ark. 
136. 

Acceptance  by  sheriff  who  is  plaintiff. — 

Where  a  constable  executes  an  attachment 
and  the  sheriff,  who  is  plaintiff,  accepts  the 
bond  given  to  discharge  the  attachment,  this 
will  not  vitiate  it,  defendant  having  received 
the  property;  and  such  acceptance  is  not 
against  the  rule  prohibiting  an  officer  from 
executing  process  in  his  own  case.  Forbes  v. 
Navra,  63  Miss.  1. 

Number  of  sureties. —  Under  a  statute  re- 
quiring a  bond  for  the  release  of  attached 
property  to  be  executed  by  such  sureties  as 
may  be  approved  by  the  officer  a  bond  exe- 
cuted by  one  surety  is  sufficient.  Ward  D. 
Whitney,  8  N.  Y.  442. 

Qualification  of  surety  for  benefit  of  sheriff. 
-I— Where  the  particular  qualification  of  a 
surety  is  for  the  benefit  of  the  sheriff",  as 
that  the  surety  shall  be  a  freeholder,  the 
liability  of  the  sureties  on  the  release  bond 
taken  by  the  sheriff  is  not  affected  by  the 
fact  that  a  cosurety  is  not  a  freeholder. 
Oil>bs  V.  Johnson,  03  Mich.  671,  30  N.  W.  343. 

Remedy  on  bond  as  indicating  qualification 
of  sureties. —  A  statute  giving  to  the  creditor 
a  remedy  by  scire  facias  or  debt  on  a  bond 
to  reU^ase  an  attachment,  either  of  which 
would  be  imperfect  if  the  sureties  wore  non- 
residents, it  was  held  that  they  mi\st  be  resi- 
dents of  the  state.  Choate  v.  Stark,  18  N.  H. 
131. 


1.  California. —  See  Rosenthal  v.  Perkins, 
123  Cal.  240,  55  Pac.  804;  Gardner  v.  Don- 
nelly, 86  Cal.  367,  24  Pac.  1072;  McMillan 
V.  Dana,  18  Cal.  339. 

Kentucky. — ^  Louisville  City  R.  Co.  v.  Ma- 
sonic Sav.  Bank,  12  Bush   (Ky.)  416. 

Louisiana. — McCloskey  v.  Wingfield,  32  La. 
Ann.  38.  When  a  judge  has  granted  an  order 
authorizing  defendant  to  release  writs  of 
attachment  and  sequestration  on  bond,  which 
order  has  not  been  executed,  he  may  order 
the  suspension  of  its  execution  until  hearing 
of  the  parties,  when  he  discovers  reason  to 
believe  that  it  was  improyidently  granted. 
Lallande  v.  Crandell,  38  La.  Ann.  192. 

Massachusetts. —  See  Sampson  v.  Barnard, 
98  Mass.  359.  Under  Mass.  Pub.  Stat. 
(1882),  c.  161,  §§  122,  126,  a  bond  to  dis- 
solve an  attachment  was  to  be  approved  by 
plaintiff,  his  attorney,  a  master  in  chancery, 
a  justice  of  a  court  of  record,  a  police  jus- 
tice, a  municipal  court,  or  commissioner  of 
insolvency  when  the  attachment  was  made 
within  the  jurisdiction  of  such  justice  or 
commissioner.  It  was  held  that  the  bond  to 
dissolve  an  attachment  may  oe  approved  by 
plaintiff  or  his  attorney  after  the  obligor  has 
called  upon  a  magistrate  and  has  failed  to 
secure  his  approval  of  the  bond.  Daley  v. 
Carney,  117  Mass.  288. 

Minnesota. —  Rachelman  v.  Skinner,  46 
Minn.  196,  48  N.  W.  776.  The  judge  may  ex- 
cuse compliance  with  the  rule  of  court  re- 
quiring a  bond  to  be  acknowledged  by  the 
sureties,  and  an  order  discharging  an  attach- 
ment is  appealable.  Gale  v.  Seifert,  39  Minn. 
171,  39  N.  W.  69. 

Nero  York. — Lawlor  f.  Magnolia  Metal  Co., 
2  N.  Y.  App.  Div.  552,  38  N.  Y.  Suppl.  36, 
74  N.  Y.  St.  465,  3  N.  Y.  Annot.  Cas.  100; 
Bliss  V.  Molter,  8  Abb.  N.  Cas.  (N.  Y.)  241, 
58  How.  Pr.   (N.  Y.)  112. 

Oregon. —  See  Duncan  v.  Thomas,  1  Oreg. 
314. 

South  Carolina. —  Sullivan  v.  Williams,  43 
S.  C.  489,  21  S.  E.  642. 

In  term-time  or  vacation. —  Under  some 
statutes  the  bond  is  to  be  approved  by  the 
court  in  term-time,  or  if  in  vacation  and  be- 
fore return,  by  the  sheriff,  or  if  in  vacation 
and  after  rcluni,  by  the  cierk.  Sec  Budd  r. 
Durall,  :Ui  Iowa  315:  Hartwell  r.  Smith.  15 
Ohio  St.  200;  Sholden  V.  Sharpless,  2  Ohio 
Dec.  (Reprint)  1,  1  West.  L.  Month.  42. 

If  a  written  application  for  the  approval 
of  the  bond  is  required  it  is  not  necessary 
that  such  application  should  be  signed  by 
the  parties.    Com.  r.  Costello.  120  IMass.  358. 

The  order  discharging  an  attachment  should 
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utory  bond,^  although  the  obligors  may  bind  themselves  by  entering  into  a  volun- 
tary undertaking,  without  the  procurement  of  a  discharge  by  order  of  court,^  and 
they  may  be  bound  as  at  common  law  in  the  absence  of  approval,  as  required  by 
statute.* 

(n)  Substitution  OR  Addition  of  Sureties.  It  has  been  held  that  for 
the  purpose  of  substitution  courts  of  general  jurisdiction  have  complete  power- 
to  require  change  of  sureties  in  ^  delivery  bond,^  and  the  court  may  compel 
defendant  to  furnish  further  sureties  upon  a  bond  to  discharge  the  attachment.^ 

f.  Effect  —  (i)  On  Lien  of  Attachment — (a)  Fortlicoming  Bonds.  A 
bond  conditioned  for  the  forthcoming  or  delivery  of  the  property  to  satisfy  any 
judgment  that  may  be  rendered  does  not  affect  or  discharge  the  attachment,'^  or 
withdraw  the  property  from  the  custody  of  the  law  so  as  to  destroy  the  lien  of 
the  attachment,  but  the  lien  is  preserved  as  if  the  property  remained  in  the  care 


state  whether  it  applies  to  the  whole  or  a 
part  of  the  property,  and  if  to  a  part,  what 
part.  Ellsworth  v.  tecott,  3  Abb.  N.  Cas. 
(N.  Y.)  9.  Where  the  statute  provides  for 
the  dissolution  of  an  attachment,  upon  the 
approval  and  filing  of  a  particular  bond,  the 
dissolution  is  effected  by  such  approval  and 
filing  without  any  order  of  the  court. 
O'Hare  v.  Downing,  130  Mass.  16. 

Amount. —  The  law  fixes  the  amount  of  the 
penalty  of  the  bond.  McCloskey  v.  Wing- 
field,  32  La.  Ann.  38  (holding  that  it  is  the 
duty  of  the  court  to  fix  the  bond  with  refer- 
ence to  the  value  of  the  property  to  be  re- 
leased ) .  The  court  has  no  power  to  dis- 
charge an  attachment  upon  nominal  security, 
the  statute  requiring  such  security  to  be  in 
double  the  amount  of  plaintiff's  claim,  or  if 
the  claim  be  greater  than  the  value  of  tne 
property,  in  double  the  amount  of  the  ap- 
praised value  of  the  property.  Foley  v.  Vir- 
tue, 8  Abb.  Pr.  N.  S.  (N.  Y.)  407.  And  the 
court  may  require  the  undertaking,  which  is 
in  a  penalty  equ-al  to  plaintiff's  demand,  to 
be  increased  so  as  to  secure  interest  and 
costs,  in  the  event  plaintiff  shall  obtain  a 
judgment,  the  statute  requiring  an  undertak- 
ing to  discharge  an  attachment  to  provide 
that  defendant  will  pay  plaintiff  the  amount 
of  any  judgment  which  may  be  recovered,  not 
exceeding  the  sum  specified  in  the  undertak- 
ing, with  interest, ,  etc.  Morewood  47.  Curtis, 
13  N.  Y.  Civ.  Proc.  218.  But  where  the  un- 
dertaking is  for  the  total  amount  claimed 
by  plaintiff,  the  court  is  not  bound  to  in- 
crease such  amount  in  the  absence  of  evi- 
dence showing  that  plaintiff  would  be  preju- 
diced by  its  refusal  to  do  so.  Waeber  v. 
Talbot,  81  Hun  (^^.  Y.)  595,  31  N.  Y.  Suppl. 
37,  63  N.  Y.  St.  426. 

Waiver  of  right  to  justify  sureties. — Under 
the  statute  in  New  York  plaintiff  had  a  right 
within  a  certain  time  after  notice  of  filing 
of  the  undertaking,  to  give  notice  to  the  sher- 
iff that  he  excepted  to  the  sufficiency  of  the 
sureties,  whereupon  the  sheriff  could  retain 
possession  until  objections  were  waived  or 
the  undertaking  approved.  It  was  held  that 
plaintiff's  attorney  could  not  verbally  con- 
sent to  the  entry  of  an  order  discharging  the 
attachment,  so  as  to  waive  plaintiff's  right 
to  require  the  sureties  to  justify.    Moses  v. 
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Waterbury  Button  Co.,  15  Abb.  Pr.  N.  S.. 
(N.  Y.)  205,  46  How.  Pr.  (N.  Y.)  528. 

Affidavit  of  justification. —  The  rule  ex- 
cluding from  consideration  affidavits  taken. 
before  the  attorney  of  the  party  in  the  action, 
applies  to  the  affidavits  of  justification  of 
sureties  on  a  bond  to  discharge  an  attach- 
ment. Such  affidavits  are  made  in  the  ac- 
tion within  the  above  rule.  Bliss  v.  Molter, 
8  Abb.  N.  Cas.  (N.  Y.)  241,  58  How.  Pr. 
(N.  Y.)  112. 

2.  Louisville  City  R.  Co.  v.  Masonic  Sav. 
Bank,  12  Bush  (Ky.)  416  (holding  that  such 
a  bond  cannot  be  enforced  by  rule  of  court)  ; 
Fogel  V.  Dussault,  141  Mass.  154,  7  N.  E.  17  ; 
Dewey  v.  Kavanaugh,  45  Nebr.  233,  63  N.  W. 
396;  Shelden  v.  Sharpless,  2  Ohio  Dec.  (Re- 
print) 1,  1  West.  L.  Month.  42. 

3.  Cockroft  V.  Claflin,  64  Barb.  (N.  Y.) 
464  {affirmed  in  53  N.  Y.  618]  ;  Sullivan  v.. 
Williams,  43  S.  C.  489,  21  S.  E.  642.  In 
New  Jersey  the  statute  provides  that  the  at- 
tachment debtor,  on  giving  bond  with  surety 
to  protect  attachment  creditors  and  entering 
his  appearance  to  their  actions,  may  on  or- 
der of  a  court  or  judge  thereof,  in  term-time 
or  vacation,  if  it  appear  just  to  do  so,  have 
the  attachment  released,  but  liability  of  the 
obligors  on  such  a  bond  does  not  depend  upon 
the  action  of  the  court  or  judge  in  setting 
aside  or  refusing  to  set  aside  the  lien  of  the 
attachment.  Gray  v..  Sharp,  62  N.  J.  L. 
102,  40  Atl.  771. 

4.  Williams  v.  Coleman,  49  Mo.  325 ;  Shel- 
den v.  Sharpless,  2  Ohio  Dec.  (Reprint)  1, 
1  West.  L.  Month.  42. 

5.  Ramsey  v.  Coolbaugh,  13  Iowa  164,  as 
to  the  power  of  the  state  court,  upon  grant- 
ing an  application  for  removal  of  the  cause 
to  the  federal  court,  to  require  a  new  de- 
livery bond  in  lieu  of  that  given  in  the  state 
court  and  to  discharge  the  sureties  thereon. 

6.  See  McCloskey  v.  Wingfield,  32  La. 
Ann.  38;  Jewett  V.  Crane,  35  Barb.  (N.  Y.) 
208. 

Insolvency  of  surety. —  The  court  has  no 
power  to  order  additional  sureties  where  one 
of  the  sureties  becomes  insolvent.  Dudley  V. 
Goodrich,  16  How.  Pr.  (N.  Y.)  189. 

7.  Dewey  v.  Kavanaugh,  45  Nebr.  233,  63 
N.  W.  396;  Hilton  v.  Ross,  9  Nebr.  406.  2: 
N.  W.  862. 
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of  the  officer.^  The  bond  serves  merely  to  insure  the  safe-keeping  and  faithful 
return  of  the  property  and  substitutes  the  responsibility  of  the  obligors  in  this 
respect  for  that  of  the  officer.^  .  t  , 

(b)  Bond  to  Secure  Judgment.  A  bond  under  the  statute  for  the  discharge 
of  an  attachment,  not  merely  to  have  the  property  forthcoming,  but  conditioned 
to  perform  the  judgment  which  may  be  rendered,  dissolves  the  attachment  and 
discharges  the  property  from  the  custody  of  the  law.^^ 


8.  Alabama, —  Scarborough  v.  Malone,  67 
Ala.  570;  Cordaiuan  v.  Malone,  63  Ala.  556; 
Rives  V.  Wilborne,  6  Ala.  45;  McRae  v.  Mc- 
Lean, 3  Port.  (Ala.)  138. 

Arkansas. —  Adams  v.  Jacoway,  34  Ark. 
542. 

California. —  Low  v.  Adams,  6  Cal.  277. 

Colorado. —  Stevenson  v.  Palmer,  14  Colo. 
565,  24  Pac.  5,  20  Am.  St.  Rep.  295;  Ed- 
wards V.  Pomeroy,,8  Colo.  254,  6  Pac.  829. 
But  see  Nichols  v.  Chittenden,  14  Colo.  App. 
49,  59  Pac.  954. 

Indiana. —  Wright  v.  Manns,  111  Ind.  422, 
12  N.  E.  160;  Gass  v.  Williams,  46  Ind.  253; 
Dunn  V.  Crocker,  22  Ind.  324. 

Kansas. —  McKinney  v.  Purcell,  28  Kan. 
446;  Tyler  v.  Safford,  24  Kan.  580. 

Kentucky. —  Bell  v.  Western  River  Imp., 
etc.,  Co.,  3  Mete.  (Ky.)  558;  Kane  v.  Pilcher, 
7  B.  Mon.  (Kv.)  651;  Bell  v.  Pearce,  1 
B.  Mon.  (Ky.)  73;  Hobson  v.  Hall,  10  Ky.  L. 
.Rep.  635 ;  Franklin  v.  Fry,  9  Ky.  L.  Rep.  358. 

Maine. —  Woodman  v.  Trafton,  7  Me.  178. 

Mississippi. — ^TVIontague  v.  Gaddis,  37  Miss. 
453;  Gray  v.  Perkins,  12  Sm.  &  M.  (Miss.) 
622. 

Missouri. —  Evans  v.  King,  7  Mo.  411; 
Hudson  V.  Lamar,  74  Mo.  App.  238 ;  Fleming 
V.  Clark,  22  Mo.  App.  218.  A  purchaser  with 
notice  of  the  lien  takes  subject  thereto.  La- 
beaume  v.  Sweeney,  21  Mo.  166. 

Nebraska. — Dewey  i\  Kavanaugh,  45  Nebr. 
233,  63  N.  W.  396. 

Neto  Mexico. —  Holzman  v.  Martinez,  2 
N.  M.  271. 

Neio  Yor  7c.— Sterling  v.  Welcome,  20  Wend. 
(N.  Y.)  238. 

Oregon. —  Dickson  v.  Back,  32  Oreg.  217, 
51  Pac.  727 ;  Drake  v.  Sworts,  24  Oreg.  198, 
33  Pac.  563;  Kohn  v.  Hinshaw,  17  Oreg. 
308,  20  Pac.  629 ;  Duncan  v.  Thomas,  1  Oreg. 
314. 

Virginia.— MsigiW  v.  Sauer,  20  Gratt.  (Va.) 
540. 

United  States. —  Smith  v.  Packard,  98  Fed. 
793,  39  C.  C.  A.  294  (construing  Illinois 
!?tatute)  ;  Correv  v.  Lake;  Deady  (U.  S.) 
,469,  6  Fed.  Cas*  No.  3,253  (construing  Ore- 
gon statute ) . 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  931. 

Contra. — In  Iowa  a  bond  under  the  statute, 
conditioned  for  the  return  of  the  property  or 
its  value,  was  held  to  release  the  property 
from  custody  and  take  the  place  of  the  at- 
tachment lien.  Austin  v.  Burgett,  10  Iowa 
302;  Jones  r.  Peasley,  3  Greene  (Iowa)  52. 
And  so  under  a  statute  providing  for  the  pro- 
curement of  the  discharge  of  an  attachment 
by  the  execution  of  such  a  bond  the  elTect 
of  the  bond  is  to  discharge  the  attachment. 


See  Rosenthal  v.  Perkins,  123  Cal.  ?40,  55 
Pac.  804;  Mullally  v.  Townsend,  119  Cal.  47, 
50  Pac.  1066;  Metrovich  v.  Jovovich,  58  Cal. 
341;  Schuyler  v.  Sylvester,  28  N.  J.  L.  487; 
Vreeland  v.  Bruen,  21  N.  J.  L.  214. 

Property  so  released  is  subject  to  disposi- 
tion under  the  lien,  although  after  surrender 
it  is  seized  under  another  attachment.  Gray  V. 
Perkins,  12  Sm.  &  M.  (Miss.)  622.  But  if, 
in  the  meantime,  it  is  removed  beyond  the  ju- 
risdiction of  the  officer  who  issues  the  attach- 
ment and  is  there  seized  on  another  attach- 
ment it  is  held  that  the  lien  is  destroyed. 
Sterling  v.  Welcome,  20  Wend.  (N.  Y.) 
238 

9.  Wright  V.  Manns,  111  .  Ind.  422,  12  N.  E. 
160.  See  also  Smith  v.  Packard,  98  Fed.  793, 
39  C,  C.  A.  294,  construing  Illinois  statute. 

Discharge  by  payment  of  value  or  judg- 
ment.—  This  is  true,  although  the  obligors 
may  discharge  themselves  in  the  alternative, 
by  returning  the  property  or  by  paying  its 
full  value,  not  exceeding  the  amount  of  the 
judgment  and  costs  in  the  action.  Adams  v. 
Jacoway,  34  Ark.  542 ;  Stevenson  v.  Palmer, 
14  Colo.  565,  24  Pac.  5,  20  Am.  St.  Rep.  295 ; 
Gass  V.  Williams,  46  Ind.  253;  Gray  V. 
Perkins,  12  Sm.  &  M.  (Miss.)  622. 

10.  Ar/co-wsas— Ferguson  f.  Glidewell,  48 
Ark.  195,  2  S.  W.  711. 

Connecticut. — Birdsall  v.  Wheeler,  58  Conn. 
429,  20  Atl.  607 ;  Perry  v.  Post,  45  Conn.  354. 

Georgia. — Reynolds  v.  Jordan,  19  Ga.  436; 
Richmond  Count v  Inferior  Ct.  v.  Barr,  Dud- 
ley (Ga.)  32. 

Illinois. —  Hill  v.  Harding,  93  111.  77,  re- 
cognizance to  pay  judgment. 

Indian  Territory. —  Sanger  v.  Hibbard,  2 
Indian  Terr.  547,  53  S.  W.  330. 

Kentucky. —  Thompson  v.  Arnett,  ( Ky. 
1901)  64  S.  W.  735;  Inman  v.  Strattan,  *4 
Bush  (Ky.)  445;  Hazelrigg  v.  Donaldson,  2 
Mete.  (Ky.)  445;  Hobson  v.  Hall,  10  Ky. 
L.  Rep.  635  [atfirmed  in  (Ky.  1890)  14  S.  W. 
.958]  ;  McCormack  v.  Henderson,  10  Ky.  L. 
Rep.  541.  The  court  loses  jurisdiction  over 
the  property.  Bell  r.  \^'estern  River  Imp., 
etc.,  Co.,  3  Mete.  (Ky.)  558. 

Louisiana. —  In  Love  v.  Voorhies,  13  La. 
Ann.  549,  defendant  gave  a  bond  under  the 
statute,  conditioned  to  "  satisfy  such  judg- 
ment, to  the  value  of  the  property  attached, 
as  may  be  rendered  against  him,"  etc.,  and  it 
was  held  that  although  it  might  be  different 
if  the  attachuu^nt  is  quashed  by  judicial  or- 
der, the  mere  bonding  of  the  property  released 
only  the  sei;rure.  But  under  a  Mississippi 
statute  which  permitted  a  defendant  in  at- 
tachment brought  for  a  debt  not  due  to  give 
a  bond  to  pay  the  debt  at  maturity,  after 
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(ii)  Appeabanoe.  As  in  the  case  of  the  entry  of  special  bail,^^  where  attach- 
ment defendant  gives  a  bond  for  the  dissolution  or  discharge  of  the  attachment, 
or  for  the  performance  of  the  judgment,  it  operates  as  an  appearance,  so  that 
thereafter  the  action  proceeds  in  jpersonam^  and  a  personal  judgment  is  rendered 
as  in  ordinary  cases.^^    So,  too,  it  has  been  held  that  the  giving  of  a  replevy 


such  bond  the  creditor  cannot  proceed  to 
judgment.    Church  v.  Henry,  17  La.  70^ 

Maryland. —  McAllister  v.  Eichengreen,  34 
Md.  54. 

Minnesota. —  Rachelman  V.  Skinner,  46 
Minn.  196,  48  N.  W.  776. 

Mississippi. —  Forbes  v.  ISTavra,  63  Miss.  1. 

Nevada. —  Bowers  v.  Beck,  2  Nev.  139. 

New  Jersey. — See  Gray  v.  Sharp,  62  N.  J.  L. 
102,  40  Atl.  771;  Schuyler  v.  Sylvester,  28 
N.  J.  L.  487.  Under  the  New  Jersey  act,  of 
1820,  making  an  attachment  a  lien  on  prop- 
erty attached  from  the  time  of  issuing  the 
same,  it  was  held  proper  upon  the  appear- 
ance and  entry  of  special  bail  in  foreign  at- 
tachment to  enter  a  rule  dissolving  the  at- 
tachment, inserting  therein  a  clause  "  saving 
all  liens  created  by  statute."  Anonymous,  10 
N.  J.  L.  60. 

New  Yorfc.— McCombs  v.  Allen,  82  N.  Y. 
114.  But  in  Lawlor  v.  Magnolia  Metal  Co., 
2  N.  Y.  App.  Div.  552,  38  N.  Y.  Suppl.  36, 
74  N.  Y.  St.  465,  3  N.  Y.  Annot.  Cas.  100, 
the  court  in  distinguishing  between  the  vaca- 
tion of  an  attachment  and  the  discharge  of 
an  attachment  by  giving  an  undertaking  un- 
der the  statute  said  that  the  effect  of  a  judg- 
ment vacating  an  attachment  is  an  adjudi- 
cation that  the  property  is  illegally  seized, 
while  if  the  attachment  is  discharged  by  the 
giving  of  an  undertaking  the  attachment 
still  lives,  the  undertaking  being  substituted 
in  the  place  of  the  levy. 

North  Dakota. — A  bond  conditioned  to  pay 
the  judgment  destrovs  the  writ.  Fox  v. 
Mackenzie,  1  N.  D.  298,  47  N.  W.  386. 

Ohio.—  Javne  v.  Piatt,  47  Ohio  St.  262,  24 
N.  E.  262,  21  Am.  St.  Rep.  810;  Myers  v. 
Smith,  29  Ohio  St.  120. 

Oregon. — Drake  v.  Sworts,  24  Oreg.  198,  33 
Pac.  563;  Bunneman  v.  Wagner,  16  Oreg.  433, 
18  Pac.  841,  8  Am.  St.  Rep.  306;  Duncan  v. 
Thomas,  1  Oreg.  314. 

Rhode  Island. —  Easton  v.  Ormsby,  18  R.  I. 
309,  27  Atl.  216. 

South  Dakota. — Wyman  v.  Hallock,  4  S.  D. 
469,  57  N.  W.  197;  McLaughlin  v.  Wheeler, 
1  .S.  D.  497,  47  N.  W.  816. 

Tennessee. —  Bond  payable  to  plaintilf,  in 
double  the  amount  of  plaintiff's  demand,  or 
at  defendant's  option,  in  double  the  amount 
of  the  value  of  the  property  attached,  con- 
ditioned to  pay  the  debt,  etc.,  in  case 
defendant  is  cast  in  the  suit,  releases  the 
property  from  the  lien  and  deprives  the 
court  of  control.  Casey,  etc.,  Mfg.  Co.  t;. 
Weatherley,  97  Tenn.  297,  37  S.  W.  6;  Barry 
V.  Frayser,  10  Heisk.  (Tenn.)  206;  Cheat- 
ham V.  Galloway,  7  Heisk.  (Tenn.)  678.  De- 
fendant upon  executing  such  a  bond  can  sell 
and  dispose  of  the  property  without  violating 
any  obligation  assumed  in  law  to  the  parties 
concerned  in  the  cause.  Jones  v.  Stewart, 
(Tenn.  Ch.  1900)  61  S.  W.  105. 
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Texas. — Shirley  v.  Byrnes,  34  Tex.  625.  So 
a  replevy  bond,  conditioned  to  satisfy  the 
judgment  or  pay  the  value  of  the  property,  _ 
was  held  to  discharge  the  attachment  abso- 
lutely. Carothers  v.  Wilkerson,  2  Tex.  App. 
Civ.  Cas.  §  353.  But  see  Kildare  Lumber 
Co.  V.'  Atlanta  Bank,  91  Tex.  95,  41  S.  W. 
64.  • 

Wisconsin. —  Dierolf  v.  Winterfield,  24  Wis. 
143. 

Undertaking  to  prevent  levy. —  The  giving 
of  an  undertaking  to  prevent  the  levy  of  an 
attachment  under  the  statute  which  contem- 
plates that  the  sheriff  may  have  commenced 
the  execution  of  the  writ  not  only  prevent!^ 
him  from  making  any  further  levy,  but  also 
prevents  him  from  keeping  any  property  al- 
ready attached,  and  releases  any  levy  already 
made.  Preston  v.  Hood,  64  Cal.  405,  1  Pac. 
487. 

11.  Garrett  v.  Tinneri,  7  How.  (Miss.) 
465;  Williams  v.  Haselden,  10  Rich.  (S.  C.) 
55. 

12.  Illinois.—  Sharpe  v.  Morgan,  144  HI. 
382,  33  N.  E.  22;  People  v.  Cameron,  7  111. 
468;  Hughes  v.  Foreman,  78  HI.  App.  460. 
But  in  determining  the  question  whether  the 
suit  shall  proceed  when  the  defendant  is  in 
bankruptcy,  the  proceeding  is  to  be  treated 
as  an  attachment  suit.  Hill  v.  Harding,  93 
111.  77. 

Georgia. —  Hendrix  v.  Cawthorn,  71  Ga. 
742;  Reid  v.  Moore,  12  Ga.  368.  A  replevy 
bond  conditioned  that  defendant  shall  appear 
and  perform  the  judgment  binds  him  not 
only  to  appear,  but  also  to  pay  such  judg- 
ment as  may  be  rendered  against  him.  Cole 
V.  Reilly,  28'^Ga.  431;  Reynolds  v.  Jordan,  19 
Ga.  436. 

Kentucky. —  Harper  v.  Bell,  2  Bibb  (Ky.) 
221;  McCormack  v.  Henderson,  10  Ky.  L. 
Rep.  541. 

Louisiana. —  When  defendant  appears  by 
agent  and  bonds  the  property  the  bond  will 
be  considered  as  representing  his  principal, 
so  as  to  bind  him  to  comply  with  the  con- 
ditions of  the  bond  to  defend  the  suit  or 
abide  by  the  judgment  that  may  be  rendered, 
and  it  is  not  necessary  to  appoint  an  attor- 
ney to  represent  the  absent  defendant.  Ken- 
dall 'D.  Brown,  7  La.  Ann.  668. 

Minnesota.— 'Ra.ehelma.n  v.  Skinner,  46 
Minn.  196,  48  K  W.  776. 

Missouri. —  Payne  v.  Snell,  3  Mo.  409. 

Oregon. —  Bunneman  v.  Wagner,  16  Dreg. 
433,  18  Pac.  841,  8  Am.  St.  Rep.  306. 

Pennsylvania. — Borden  v.  American  Surety 
Co.,  159  Pa.  St.  465,  33  Wkly.  Notes  Cas. 
(Pa.)  502,  28  Atl.  301;  Albany  City  Ins.  Co. 
V.  Whitney,  70  Pa.  St.  248. 

South  Carolina. —  Harrison  v.  Casey,  I 
Brev.  (S.  C.)  390. 

Tea^as.— Shirley  v.  Byrnes,  34  Tex.  625; 
Kennedy  v.  Morrison,  31  Tex.  207. 
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"bond^^  or  a  bond  conditioned  to  have  the  property  forthcoming^^  is  sufficient  to 
operate  as  an  appearance. 

(ill)  Upon  Bight  to  Question  Attachment.  A  bond  for  the  redelivery 
or  forthcoming  of  the  property  or  v^hich  does  not  dissolve  or  discharge  the 
attachment  will  not  prevent  defendant  from  moving  thereafter  to  discharge  the 
same.^^  So  where  the  bond,  without  judicial  order  to  quash  it,  operates  only 
to  release  the  seizure,  defendant  is  not  precluded  by  such  bond  from  moving  to 
dismiss,^^  and  a  replevy  bond  does  not  preclude  defendant  from  traversing  the 
truth  of  tlie  grounds  of  attachment,^^  or  from  moving  to  dismiss  the  attachment.^^ 
A  dissolution  or  discharge  bond,  or  a  bond  conditioned  to  perform  the  judgment, 
operates  to  discharge  the  attachment  altogether,  rendering  immaterial  the  validity 
of  the  grounds  thereof  and  making  the  obligors  unconditionally  liable.^  The 
giving  of  such  a  bond  is  held  to  constitute  a  waiver  on  the  part  of  attachment 
defendant  of  his  right  to  move  for  a  dissolution  of  the  attachment  thereafter,, 


United  States. —  Barry  v.  Foyles,  1  Pet. 
(U.  S.)  311,  7  L.  ed.  157,  construing  Mary- 
land statute. 

Advertisement. — Where  the  attachment  is 
dissolved  by  the  giving  of  a  bond  to  abide 
the  final  judgment  the  proceeding  need  not 
be  advertised.  Buice  v.  Lowman  Gold,  etc., 
Min.  Co.,  64  Ga.  769 ;  Camp  v.  Cahn,  53  Ga. 
558;  Reynolds  v.  Jordan,  19  Ga.  436;  Rich- 
mond County  Inferior  Ct.  v.  Barr,  Dudley 
(Ga.)  32.  . 

Waiver  of  time  allowed  for  appearing. — 

By  giving  a  release  bond  defendant  waives 
the  time  allowed  for  appearing  and  answer- 
ing in  cases  of  notice  by  publication.  Shields 
V.  Barden,  6  Ark.  459. 

Void  attachment. —  In  Planters'  Loan,  etc.. 
Bank  V.  Berry,  91  Ga.  264,  18  S.  E.  137,  it 
was  held  that  a  bond  given  to  dissolve  an  at- 
tachment on  property  of  a  national  bank 
seized  before  final  judgment  is  void  under 
U.  S.  Rev.  Stat.  §  5242,  and  therefore  is 
not  such  an  appearance  as  to  render  a  judg- 
ment on  the  bond  valid. 

13.  Peebles  v.  Weir,  60  Ala.  432  (holding 
that  the  execution  of  such  a  bond  is  sufficient 
to  sustain  a  judgment  by  default,  although 
the  levy  of  the  attachment  is  void)  ;  Richard 
V.  Mooney,  39  Miss.  357. 

14.  Chastain  v.  Armstrong,  85  Ala.  215,  3 
So.  788;  Brenner  v.  Moyer,  98  Pa.  St.  274 
(holding  that  upon  the  execution  of  a  bond 
which  was  conditioned  for  the  surrender  of 
the  property  in  the  event  of  the  recovery  of 
judgment,  the  proceeding  became  a  mere  .per- 
sonal action ) . 

15.  Iowa. —  Allerton  v.  Eldridge,  56  Iowa 
799,  10  N.  W.  252. 

Nebraska. —  Wilson  v.  Shepherd,  15  Nebr. 
15,  16  N.  W.  826;  Hilton  v.  Ross,  9  Nebr. 
406,  2  N.  W.  862. 

Neio  Mexico. —  Holzman  v.  Martinez,  2 
N.  M.  271. 

Pennsylvania. —  Dienelt  v.  Aronia  Fabric 
Co.,  2  Pa.  Co.  Ct.  206,  where  the  bond  given 
by  attachment  defendant  was  conditioned  for 
the  payment  of  the  debt  and  costs,  or  for  the 
return  of  the  property. 

United  States. —  Correy  v.  Lake,  Deady 
(U.  S.)  469,  6  Fed.  Cas.  No.  3,253,  constru- 
ing Oregon  statute. 

Where  the  delivery  bond  discharges  the  at- 


tachment a  motion  thereafter  is  nugatory. 
Austin  V.  Burgett,  10  Iowa  302. 

Motion  to  quash  levy. —  By  executing  a 
forthcoming  bond  defendant  admits  the  va- 
lidity of  a  levy  and  is  estopped  to  move  to 
quash  it.  Fenner  v.  Boutte,  72  Miss.  271,  16 
So.  259. 

16.  Love  V.  Voorhies,  13  La.  Ann.  549, 
where  it  appears  the  statute  provided  for  a 
bond  conditioned  that  defendant  would  sat- 
isfy the  judgment  to  the  value  of  the  prop- 
erty attached.  See  also  Edwards  v.  Prather, 
22  La.  Ann.  334;  Avet  v.  Albo,  21  La.  Ann. 
349;  Brinegar  v.  Griffin,  2  La.  Ann.  154;  My- 
ers V.  Perry,  1  La.  Ann.  372 ;  Pailhes  v.  Roux, 
14  La.  82*;  Baker  v.  Hunt,  1  Mart.'  (La.) 
193. 

17.  Perryman  v.  Pope,  94  Ga.  672,  21 
S.  E.  715;  Brumby  v.  Rickoff,  94  Ga.  429,  21 
S.  E.  232;  Montague  v.  Gaddis,  37  Miss.  453 
(where  the  bond  did  not  operate  to  discharge 
the  lien). 

Necessity  to  prove  joint  ownership. —  In 

Swift  V.  Tatner,  89  Ga.  660,  15  S.  E.  842,  32 
Am.  St.  Rep.  101,  it  was  held  that  in  order 
to  obtain  a  verdict  against  all  the  defendants 
in  an  attachment,  sued  out  against  several 
as  joint  owners,  plaintiff  must  establish  the 
joint  ownership  as  alleged,  notwithstanding 
defendants  have  replevied  the  vessel  after  its 
seizure;  that  the  right  to  replevy  being  given 
by  statute,  irrespective  of  the  OAvnership  of 
the  parties,  the  replevin  was  no  admission 
by  them  of  plaintiff's  demand  or  of  their 
ownership. 

18.  Walter  v.  Kierstead,  74  Ga.  18  (hold- 
ing, however,  that  defendant  after  replevying 
the  property  can  move  to  dismiss  a  void  at- 
tachment, but  not  an  irregular  or  erroneous 
one)  ;  Bruce  v.  Conyers.  54  Ga.  678  (which 
involved  a  motion  on  the  ground  of  a  defect- 
ive .affidavit,  and  where  it  appeared  that  the 
remedy  was  available  although  ordinarily  a 
replevy  bond  dissolved  the  attachment,  there 
being  no  other  way  but  by  giving  the  bond 
for  defendant  to  retain  the  possession  of  the 
property) . 

19.  Sanofer  v.  Hibbard,  2  Indian  Terr.  547, 
53  S.  W.  330;  jNIcCormack  v.  Henderson,  10 
Ky.  L.  Rep.  541. 

'20.  See  infra,  XIII,  E,  4,  h,  (11),  (b),  (2)^ 
(b). 
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or  of  traversing  the  grounds  thereof,  the  case  standing  as  if  no  attachment  had 
been  issued. 

(iv)  Upon  Right  of  Possession — (a)  In  General.  After  the  execution  of 
a  bond  for  the  release  of  attached  property  defendant  is  entitled  to  possession  of 
the  property .^^ 


21.  Arfca^isas.— Ferguson  v.  Glidewell,  48 
Ark.  195,  2  S.  W.  711  [distinguishing  Earlier 
cases  in  Arkansas  under  provisions  before  the 
code,  for  which  see  Ward  v.  Carlton,  26  Ark. 
662  (where  the  bond  was  conditioned  that  de- 
fendant would  appear  and  answer  plaintiff  s 
demand  and  pay  and  abide  the  judgment  of 
the  court,  and  defendant  was  allowed  to  con- 
trovert the  truth  of  the  affidavit,  because  un- 
der the  statute  then  existing  defendant  could 
not  otherwise  obtain  immediate  possession  of 
the  property  but  by  the  execution  of  such  a 
tond)  ;  Childress  v.  Fowler,  9  Ark.  159;  De- 
lano V.  Kennedy,  5  Ark.  457].  In  Morrison 
V.  Alphin,  23  Ark.  136,  it  was  held  that  after 
a  bond  to  discharge  the  attachment  there  is 
no  levy  to  quash,  and  a  motion  for  that  pur- 
pose made  upon  the  ground  that  the  property 
is  not  liable  to  attachment  is  demurrable. 

Illinois. —  Hill  v.  Harding,  93  HI.  77. 

Kentucky. —  Inman  v.  Strattan,  4  Bush 
(Ky.)  445;  Bromly  v.  Vinson,  9  Ky.  L.  Rep. 
401. 

Michigan. —  Paddock  v.  Matthews,  3  Mich. 
18.  But  a  bond  conditioned  to  release  at- 
tached property,  to  pay  any  judgment  that 
might  be  rendered,  or  to  have  the  property 
ready  to  satisfy  it,  was  held  not  a  recogni- 
tion of  the  title  of  defendants,  and  could  have 
no  force  as  a  ratification  of  an  unauthorized 
purchase  by  another.  Woods  v.  Robertson,  31 
Mich.  64.  And  in  a  proceeding  to  enforce  the 
lien  a  bond  conditioned  to  pay  such  sum  as 
may  be  found  to  be  a  lien  on  the  property,  not 
to  pay  any  judgment  that  may  be  rendered 
against  the  principal,  is  not  a  waiver  of  de- 
fects in  ttie  service  of  the  writ.  Reynolds  V. 
Marquette  Cir.  Judge,  125  Mich.  445,  84  N.  W. 
628. 

■  Minnesota. —  Rachelman  v.  Skinner,  46 
Minn.  196,  48  N.  W.  776.  . 

North  Dakota. —  Fox  v.  Mackenzie,  1  N.  D. 
298,  47  N.  W.  386. 

South  Dakota. — Wymati  v..  Hallock,  4  S.  D. 
469,  57  N.  W.  197;  McLaughlin  v.  Wheeler, 
1  8.  D.  497,  47  N.  W.  816. 

Tennessee. — Where  a  non-resident  defend- 
ant in  attachment  gives  a  bond  for  the  pay- 
ment of  the  debt,  he  cannot  prevent  a  decree 
by  showing  that  he  did  not  have  title  to  the 
property.  Stephens  v.  Greene  County  Iron 
Co.,  11  Heisk.  (Tenn.)  71. 

United  States. —  Barry  v.  Foyles,  1  Pet. 
(U.  S.)  311,  7  L.  ed.  157  (construing  Mary- 
land statute)  ;  Wolf  v.  Cook,  40  Fed.  432 
( construing  Wisconsin  statute ) . 

Contra. —  In  several  jurisdictions  a  bond  to 
discharge  or.  dissolve  an  attachment  does  not 
prevent  defendant  from  attacking  it  for  such 
irregularity  as  would  have  been  sufficient  to 
avoid  it  in  the  absence  of  a  bond. 

California. —  Winters  v.  Pearson,  72  Cal. 
,553,  14  Pac.  304,  where  the  statute  provided 
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for  the  procurement  of  an  order  discharging 
the  attachment  upon  executing  a  prescribed 
undertaking,  and  the  court  said  that  the 
right  to  move  thereafter  to  discharge  the 
writ  was  expressly  given  by  statute. 

Indiana. — Carson  v.  The  Steam  Boat  Talma, 
3  Ind.  194;  Root  v.  Monroe,  5  Blackf.  (Ind.) 
594. 

New  York. —  Claflin  v.  Baere,  57  How.  Pr. 
(N.  Y.)  78;  Garbutt  v.  Hanff,  15  Abb.  Pr. 
(N.  Y. )  189,  in  which  latter  case  it  appeared 
that  the  statute  provided  that  defendant 
might  move  in  all  cases  for  a  discharge  of 
the  attachment.  But  see  Bildersee  v.  Aden, 
62  Barb.  (N.  Y.)  175.  In  Dusseldorf  v.  'Red- 
lich,  16  Hun  (N.  Y.)  624,  it  was  held  that  the 
execution  of  such  a  bond  did  not  operate  as 
a  waiver  of  the  right  to  have  the  plaintiff  in 
attachment  give  increased  security  thereupon. 

Ohio. —  Egan  v.  Lumsden,  2  Disn.  (Ohio) 
168;  Ross  V.  Miller  Merchant  Tailoring  Co., 
7  Ohio  Cir.  Ct.  51 ;  Saxton  v.  Plymire,  3  Ohio 
Cir.  Ct.  209  (holding  that  the  statute  which 
allowed  a  motion  to  discharge  an  attachment 
generally  applied  to  forthcoming  as  well  as 
discharge  bonds).  Compare  Jayne  -v.  Piatt, 
47  Ohio  St.  262,  24  N.  E.  262,  21  Am.  St. 
Rep.  810. 

Pennsylvania. —  Fernau  v.  Butcher,  113  Pa. 
St.  292,  6  Atl.  67. 

South  Carolina. — Bates  v.  Killian,  17  S.  C. 
553. 

Texas. — See  Kildare  Lumber  Co.  v.  Atlanta 
Bank,  91  Tex.  95,  41  S.  W.  64;  Hall  v.  Miller, 
21  Tex.  Civ.  App.  336,  51  S.  W.  36. 

United  States. —  Lehman  v.  Berdin,  5  Dill. 
(U.  S.)  340,  15  Fed.  Cas.  No.  8,215,  7  Am. 
L.  Rec.  310,  7  Centr.  L.  J.  269,  6  Reporter 
611,  construing  Arkansas  statute. 

22.  Stevenson  v.  Palmer,  14  Colo.  565,  24 
Pac.  5,  20  Am.  St.  Rep.  295. 

Payment  of  fees  and  charges.—  Where  a 
defendant  whose  live  stock  has  been  attached 
filed  a  proper  delivery  bond  which  was  ac- 
cepted, he  was  entitled  to  possession  with- 
out payment  of  charges  already  incurred  for 
keeping.  Milburn  v.  Marlow,  4  Greene  (Iowa) 
17.  In  New  York  where  an  attachment  is 
discharged  by  the  giving  of  an  undertaking 
which  does  not  provide  in  terms  for  the  pay- 
ment of  the  sheriflF's  fees,  defendant  must  pay 
them  before  he  is  entitled  to  a  return  of  the 
property.  Lawlor  v.  Magnolia  Metal  Co.,  2 
N.  Y.  App.  Div.  552,  38  N.  Y.  Suppl.  36,  74 
N.  Y.  St.  465,  3  N.  Y.  Annot.  Cas.  100;  Union 
Square  Bank  v.  Reichman,  3  N.  Y.  Annot. 
Cas.  103  note.  But  it  seems  that  if  the  fees 
are  provided  for  in  the  undertaking  defendant 
is  entitled  to  a  return  of  the  property  with- 
out their  payment.  Lawlor  v.  Magnolia  Metal 
Co,,  2  N.  Y.  App.  Div.  552,  38  N.  Y.  Suppl. 
36,  74  N.  Y.  St.  465,  3  N.  Y.  Annot.  Cas. 
100. 
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(b)  Duty  and  Necessity  to  Redeliver  to  Defendant.  When  a  bond  in  con- 
formity with  the  statute  is  executed  by  defendant  it  is  the  dntj  of  the  officer  levy- 
ing the  attachment  to  deliver  to  the  former  the  property  so  levied  upon,^^  and  it 
is  held  that  the  bond  is  inoperative  and  that  no  liability  attaches  to  the  sureties 
unless  the  property  is  redelivered  into  the  hands  of  defendant  or  his  agent.^ 

g.  Appeal,  Supersedeas,  or  Stay  Bonds.  In  the  absence  of  statutory  provision 
it  is  held  that  an  appeal  undertaking  cannot  be  given  the  force  of  a  forthcoming 
bond  or  be  permitted  to  otherwise  alter  the  status  of  the  attached  property the 
lien  of  the  attachment,  or  the  liability  of  the  obligors  on  a  delivery  bond  but, 
on  the  other  hand,  it  has  been  held  that  a  supersedeas  bond  which  must  be  given 
to  secure  whatever  judgment  -is  rendered  in  a  court  of  error  is  a  substitute  for 
plaintiffs  security  by  attachment  or  by  bond  given  by  defendant  to  dissolve  an 
attachment.^^ 


The  order  discharging  an  attachment  should 
state  whether  it  applies  to  the  whole  or  a 
part  of  the  property,  and  if  the  latter,  to 
what  part,  but  it  need  not  ordinarily  con- 
tain directions  as  to  the  manner  of  redeliv- 
ery. Ellsworth  V.  Scott,  3  Abb.  N.  Cas. 
(N.  Y.)  9. 

23.  Rogers  v.  Moore,  40  Ga.  386. 

Return  to  place  of  removal. —  An  officer 
who  has  attached  chattels  and  removed  them 
for  safe-keeping  is  not  bound,  on  receiving 
the  bond  provided  for  in  the  statute,  to  re- 
turn them  to  the  place  from  whence  he  re- 
moved  them.    Clark  v.  Wilson,  14  R.  I.  13. 

Subsequent  attachment  of  property  surren- 
dered to  sheriff. —  Where  all  creditors  attach- 
ing during  the  pendency  of  the  first  suit  ac- 
quire an  interest  in  the  forthcoming  bond, 
the  sureties  on  such  bond  are  not  liable  for 
the  value  of  the  goods  not  surrendered  to  the 
sheriff  when,  subsequent  creditors  only  attach 
the  property  actually  surrendered  to  him. 
Rutledge  v.  Corbin,  10  Ohio  St.  478. 

24.  Williamson'  v.  Blattan,  9  Cal.  500; 
Eddy  V.  Moore,  23  Kan.  113  (holding  that  the 
fact  of  the  release  of  the  property  and  its 
seizure  and  sale  on  an  execution  does  not 
change  the  rule)  ;  Couse  v.  Phelps,  12  Kan. 
353;  McGonigle  v.  Gordon,  11  Kan.  167;  Cor- 
telyou  V.  Maben,  40  Nebr.  512,  59  N.  W.  94 
(holding  that  if  a  forthcoming  bond  is  ob- 
jected to,  the  sureties  are  not  estopped  to 
show  that  the  principal  never  received  the 
property,  that  a  physical  redelivery  is  not 
necessary,  and  that  if  the  officer  points  out 
the  property  and  offers  to  surrender  it,  it  is 
sufficient). 

Release  from  attachment,  not  from  officer. 

— ■  On  the  other  hand,  where  the  practice  un- 
dei^  the  statute  requires  an  order  discharg- 
ing the  attachment  upon  the  execution  of  the 
proper  bond,  it  is  held  that  if  the  condition 
of  the  undertaking  is  for  the  release  of  the 
property  from  the  attachment  and  not  from 
the  possession  of  the  officer,  the  condition  is 
complied  with  by  an  order  discharging  the 
attachment,  and  it  is  immaterial  whether  the 
property  was  redelivered  to  defendant  or  not. 
Gardner  v.  Donnelly,  86  Cal.  367,  24  Pac. 
1072;  McMillan  v.  Dana,  18  Cal.  339.  See 
also  Adler  v.  Baltzer,  54  N.  Y.  Super.  Ct. 
514. 

25.  Collins  V.  Burns,  16  Colo.  7,  26  Pac. 
145.   In  Spencer  i\  Rogers  Locomotive  Works, 
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13  Abb.  Pr.  (N.  Y.)  180,  upon  holding  that, 
after  judgment  for  plaintiff,  defendant  has  no 
right  to  have  the  property  released  upon  giv- 
ing an  undertaking,  even  though  the  pro- 
ceedings have  been  stayed  by  an  appeal,  it 
was  said  that  there  was  no  such  thing  known 
in  law  as  the  redelivery  of  property  levied 
upon  when  an  appeal  stays  .  further  proceed- 
ings upon  the  levy. 

26.  State  v.  McGlothlin,  61  Iowa  312,  16 
N.  W.  137  (holding  that  where  a  delivery 
bond  is  given  for  the  release  of  attached 
property,  judgment  is  rendered  against  at- 
tachment defendant,  and  he  appeals  and 
gives  a  supersedeas  bond  with  the  same  sure- 
ties as  in  the  delivery  bond,  the  sureties  are 
liable  on  both  bonds,  but  their  total  liability 
cannot  exceed  the  amount  for  which  the  prin- 
cipal is  in  default  upon  the  judgment  ren- 
dered against  him)  ;  Williams  v.  Robison,  21 
Iowa  498.  See  also  Chrisman  v.  Jones,  34 
Ark.  73.  In  Magill  v.  Sauer,  20  Gratt.  (Va.) 
540,  it  was  held  that  a  discharge  of  the  lien 
of  an  attachment  could  only  be  accomplished 
by  giving  a  bond  in  conformity  to  the  pro- 
vision of  the  statute  for  that  purpose  to  per- 
form the  judgment  or  decree  of  the  court; 
that  the  condition  of  an  appeal-bond  that 
appellant  shall  perform  and  satisfy  the  decree 
of  the  court  "  should  the  same  be  confirmed, 
or  the  appeal  and  supersedeas  be  dismissed," 
does  not  discharge  the  lien  of  the  attach- 
ment. In  this  case  the  decree  was  reversed 
and  the  cause  remanded  for  further  proceed- 
ings, and  it  was  held  that  the  appeal-bond 
had  discharged  its  functions. 

27.  Russia  Cement  Co.  v.  Le  Page  Co..  174 
Mass.  349,  358,  55  N.  E.  70,  where  it  was 
held,  however,  that  if  the  amount  of  such  a 
bond  is  to  be  fixed  upon  the  theory  that  the 
security  Avhich  defendant  already  has  is  to 
continue  and  that  the  supersedeas  bond  is 
merely  to  supplement  such  security,  the  super- 
sedeas bond  is  not  a  substitute  for  the  at- 
tachment or  previous  security,  and  does  not 
dissolve  the  attachment  or  discharge  the  pre- 
vious dissolution  bond.  This  -was  under  a 
construction  of  a  federal  court  rule,  requir- 
ing, in  relation  to  supersedeas  bonds,  that 
"  such  indemnity,  where  the  judgment  or  de- 
cree is  for  the  recovery  of  money  not  other- 
wise secured,  must  be  for  the  whole  amount 
of  the  judgment  or  decree:  .  .  .  but  in  all 
suits  where  the  property  in  controversy  neces- 
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h.  Liability  and  Discharge  of  Obligors  —  (i)  In  General.  The  liability  of 
obligors  on  a  bond  to  release  attached  property  depends  upon  the  purpose  of'  the 
bond  and  the  nature  of  the  condition  thereof.  If  the  bond  is  for  the  payment 
of  the  judgment  so  that  defendant  in  attachment  cannot  move  independently  of 
the  bond  for  a  dissolution,  the  obligors  are  liable  for  the  judgment  irrespective  of 
what  is -done  with  the  attachment.^^  If,  however,  the  bond  merely  takes  the 
place  of  the  property,  without  agecting  the  attachment,  then  the  subsequent 
dissolution  of  the  attachment  discharges  the  obligors  on  the  bond.^^ 

(ii)  Conditions  Precedent  to  Breach —  (a)  Delivery  ly  Officer  to  Defend-- 
ant.  Where  it  is  the  duty  of  the  officer  to  deliver  to  defendant  in  attachment 
the  property  released  by  bond,  a  failure  so  to  deliver  will  discharge  the  sureties 
on  the  bond.^ 

(b)  Judgment  Requiring  Satisfaction  —  (1)  In  Geneeal.  There  must  be  a 
disposition  of  the  cause  requiring  payment  of  judgment,  some  claim  adjusted  for 
the  satisfaction  of  which  the  property  is  required,  or  some  order  of  court  under 
which  the  production  of  the  property  becomes  a  duty,  before  liability  under  a 
forthcoming  or  dissolution  bond  can  arise.^^ 


sarily  follows  the  event  of  the  suit,  ...  or 
where  the  property  is  in  the  custody  of  the 
marshal;  ...  or  where  the  proceeds  thereof, 
or  a  bond  for  the  value  thereof,  is  in  the  cus- 
tody or  control  of  the  court,  indemnity  in  all 
such  cases  is  only  required  in  an  amount 
sufficient  to  secure  the  sum  recovered  for  the 
use  and  detention  of  the  property,"  as  ap- 
plied to  supersedeas  bonds  upon  the  allow- 
ance of  a  writ  of  error  to  a  circuit  court  by 
the  circuit  court  of  appeals,  upon  a  judg- 
ment in  the  former  for  the  recovery  of  money, 
secured  by  an  attachment  and  by  a  dissolu- 
tion bond. 

Certiorari  by  defendant  to  review  a  jus- 
tice's judgment  in  attachment,  and  a  statu- 
tory bond  for  the  payment  of  any  judgment 
that  may  be  rendered  in  the  circuit  court,  dis- 
solves the  attachment  (Vanderhoof  v.  Pren- 
dergast,  94  Mich.  18,  53  N.  W.  792),  and  an 
appeal-bond  conditioned  substantially  as  a 
certiorari  bond  releases  the  property  from  the 
lien  of  attachment  ( Bushey  v.  Raths,  45  Mich. 
181,  7  N.  W.  802). 

28.  See  infra,  XIII,  E,  4,  h,  (ii),  (b). 
Where  a  bond  is  given  for  the  performance 

of  the  judgment  of  the  court  and  defendant 
in  attachment  waived  objection  to  an  order 
erroneously  requiring  the  property  to  be  pro- 
duced, under  which  order  he  produced  the 
property  and  allowed  it  to  be  sold  as  a  mode 
of  paying  the  judgment,  the  sureties  on  the 
bond  cannot  complain.  McCormack  v.  Hen- 
derson, 10  Ky.  L.  Rep.  541. 

29.  Fernau  v.  Butcher,  113  Pa.  St.  292,  6 
Atl.  67;  Kildare  Lumber  Co.  v.  Atlanta  Bank, 
91  Tex.  95,  41  S.  W.  64. 

Effect  on  right  to  question  attachment  see 
supra,  XIII,  E,  4,  f,  (iii). 

30.  See  supra,  XIII,  E,  4,  f,  (iv),  (b). 

31.  Arkansas. — Adams  v.  Jacoway,  34  Ark. 
542. 

Kentucky. —  Hansford  v.  Perrin,  6  B.  Mon. 
(Ky.)  595;  Combs  v.  Trimble,  7  Ky.  L.  Rep. 
517;  Thixton  v.  Golf,  5  Ky.  L.  Rep.  765. 

Louisiana. —  Dorr  v.  Kershaw,  18  La.  57. 
Judgment  that  the  attachment  be  quashed 
and  release  bond  annulled  is  a  judgment  in 
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favor  of  the  surety.  Love  v.  McComas,  14 
La.  Ann.  201. 

Massachusetts. —  O.  Sheldon  Co.  v.  Cooke, 
177  Mass.  441,  59  N.  E.  77  (holding  that 
where  a  bond  is  conditioned  for  the  recovery 
of  judgment,  plaintiff  must  obtain  judg- 
ment) ;  Smith  v.  Jewell,  14  Gray  (Mass.) 
222. 

Pennsylvania. —  Borden  v.  American  Surety 
Co.,  2  Pa.  Dist.  245,  holding  that  where  a 
foreign  attachment  is  dissolved  by  entering 
bond  after  default  judgment,  the  giving  of  a 
bond  rendered  such  judgment  a  nullity,  and 
liability  on  the  bond  could  not  accrue  until  a 
personal  judgment  was  rendered. 

Tennessee. —  Morning  v.  Alexander,  10 
Heisk.  (Tenn.)  606. 

Conditioned  to  deliver  if  ordered  on  par- 
ticular date. —  Where  the  undertaking  was 
for  the  delivery  of  property  levied  on  "  if  so 
ordered  by  the  court  on  the  16th  of  August, 
1878,"  it  was  held  that  the  object  of  the 
agreement  was  to  secure  the  return  of  the 
property  when  it  should  be  needed  to  satisfy 
any  attachment  which  might  be  rendered  in 
the  cause,  and  that  the  fact  that  the  judg- 
ment was  rendered  on  a  day  subsequent  to 
that  named  in  the  agreement  is  unimportant. 
Turner  v.  Armstrong,  9  111.  App.  24. 

Where  other  creditors  may  apply,  under  the 
statute,  and  have  their  claims  adjusted,  a 
bond,  although  conditioned  for  the  return  of 
the  goods  should  judgment  be  rendered  for 
plaintiff,  is  for  the  benefit  of  all  such  credit- 
ors and  will  be  construed  to  refer  to  any 
plaintiff  who,  as  applying  creditor,  has  filed 
a  declaration  and  recovered  judgment.  Han- 
ness  V,  Smith,  22  N.  J.  L.  S32. 

Bond  to  pay  debt  at  maturity. —  In  Church 
V.  Henry,  17  La.  70,  it  was  held,  construing 
a  Mississippi  statute  which  authorized  the 
giving  of  a  bond  to  pay  the  debt  at  maturity, 
that  after  the  execution  of  such  bond  the 
creditor  could  not  proceed  to  judgment;  that 
the  dismissal  of  the  suit  did  not  avoid  the 
bond,  but  that  action  could  be  brought 
thereon  in  case  the  debt  be  not  paid  at  ma- 
turity. 
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(2)  Character  of  Judgment  —  (a)  In  General,  The  judgment  to  secure  the 
performance  or  satisfaction  of  which  a  bond  is  executed  is  ordinarily  the  final 
judgment  under  which  plaintiff  is  entitled  to  be  paid  or  defendant  to  be 
discharged.^^ 

(b)  Personal  Judgment  and  Direction  as  to  Attachment.  Whether  there  must 
be  a  judgment  or  direction  as  to  the  attachment  depends  upon  the  condition  of 
the  bond.  On  the  one  hand  a  mere  personal  judgment  is  held  insufficient  upon 
which  to  predicate  the  breach  of  a  bond  to  have  the  property  forthcoming,  or  pay 
its  value  to  the  extent  of  any  judgment  which  may  be  rendered,^^  and  a  condition 
to  return  the  property  if  so  directed  renders  an  order  of  court  for  such  delivery 
necessary.^    On  the  other  hand,  if  the  redelivery  bond  releases  the  property 


Nunc  pro  tunc  entry  of  judgment. —  A  dis- 
solution bond,  conditioned  for  the  payment  of 
final  judgment,  is  not  rendered  invalid  by  the 
fact  that  the  final  judgment  is  rendered  nunc 
'pro  tunc  as  of  a  previous  term.  Russia  Ce- 
ment Co.  V.  Le  Page  Co.,  174  Mass.  349,  55 
N.  E.  70. 

32.  See  Russia  Cement  Co.  v.  Le  Page  Co., 
174  Mass.  349,  55  N.  E.  70;  Fogel  v.  Dussault, 
141  Mass.  154,  7  N.  E.  17;  Poteet  v.  Boyd,  10 
Mo.  160;  Pritz  v.  Drake,  6  Ohio  Dec.  (Re- 
Drint)  1127,  10  Am.  L.  Rec.  565;  and  swpra, 
XIII,  E,  4,  g. 

Removal  of  a  cause  from  a  state  to  the  fed- 
eral court  after  the  execution  of  a  delivery 
bond  does  not  so  change  or  enlarge  the  lia- 
bility of  the  sureties  as  to  discharge  them. 
The  undertaking  to  have  the  property  forth- 
coming to  answer  "  the  judgment  of  the  court 
in  said  suit "  does  not  mean  the  court  in 
which  the  action  was  then  pending,  alone,  but 
the  court  having  jurisdiction  which  finally 
renders  judgment.  Ramsey  v.  Coolbaugh,  13 
Iowa  164. 

A  reference,  by  rule  of  court,  to  arbitration, 

by  consent  of  parties,  is  not  a  discharge  of 
the  sureties  on  a  dissolution  bond,  as  after 
such  rule  the  cause  remains  in  court  subject 
to  its  power,  and  a  judgment  must  be  en- 
tered by  the  court.  Seavey  v.  Beckler,  132 
Mass.  203. 

Judgment  for  plaintiff  less  damages  on  de- 
fendant's counter-claim. — Where,  after  execu- 
tion of  a  delivery  bond,  defendant  files  a 
counter-claim  for  damages  for  wrongful  at- 
tachment, and  the  jury  assess  damages  there- 
for, but  find  plaintiff's  claim  to  be  just  and 
render  a  verdict  for  him  less  defendant's  dam- 
ages, the  property  will  not  be  discharged 
from  the  attachment,  as  the  scope  and  spirit 
of  the  attachment  laws  appear  to  deny  any 
dissolution  of  attachment  after  a  trial  and 
finding  that  plaintiff  is  entitled  to  judgment. 
Cole  V.  Smith,  83  Iowa  579,  50  N.  W.  54. 

Appeal  by  plaintiff  without  excepting  to 
discharge. — Where  defendant  has  judgment, 
the  attachment  is  dissolved,  the  sureties  dis- 
charged, and  plaintiff  appeals  generally, 
without  excepting  to  the  order  discharging 
the  sureties,  it  is  held  that  their  liability  is 
ended,  notwithstanding  plaintiff  recovers  on 
his  appeal,  especially  where,  upon  the  faith 
of  their  discharge,  the  sureties  had  given  up 
indemnity  furnished  them  by  defendant.  Bar- 
ton V.  Thompson,  66  Iowa  526,  24  N.  W.  25. 


Order  quashing  writ  set  aside. —  Where  an 
order  quashing  a  writ  of  attachment  was 
set  aside  at  the  same  term  it  was  held  the 
surety  on  a  forthcoming  bond  was  not  dis- 
charged. Hubbard  v.  Moss,  65  Mo.  647. 

Non  prosequitur  set  aside. —  Under  a  bond 
conditioned  to  return  the  property  if  judg- 
ment is  given  for  plaintiff,  where  judgment 
of  non  prosequitur  ordered  in  the  original 
suit  was  subsequently  set  aside  and  plaintiff 
finally  recovered  judgment  the  sureties  were 
bound.  Stanley  v.  Chamberlain,  43  N.  J.  L. 
102.  But  in  California  it  was  held,  constru- 
ing the  statute,  that  the  sureties  on  a  bond 
to  discharge  the  attachment  were  relieved 
from  liability,  notwithstanding  a  judgment 
of  nonsuit  was  set  aside  and  plaintiff  finally 
recovered  judgment  in  the  action.  Hamilton 
V.  Bell,  123  Cal.  93,  55  Pac.  758. 

After  vacation  of  original  judgment. —  In 
Massachusetts  a  bond  given  to  dissolve  an  at- 
tachment does  not  bind  the  obligors  to  satisfy 
a  judgment  rendered  after  the  original  judg- 
ment has  been  vacated  upon  petition,  un- 
der the  statute  which  provides  that  no  attach- 
ment made,  or  bail  taken,  shall  be  liable  to 
satisfy  such  judgment,  another  provision  of 
which  requires  a  bond  covering  all  that  the 
original  security  covers  before  the  first  judg- 
ment is  vacated.  Dresser  v.  Cutter,  161  Mass. 
301,  37  N.  E.  176;  Bush  v.  Hovey,  124  Mass. 
217. 

33.  A  judgment  for  sale  of  the  property  is 
necessary  (Adams  v.  Jacoway,  34  Ark.  542; 
Wright  V.  Manns,  111  Ind.  422,  12  N".  E.  160; 
Smith  V.  Scott,  86  Ind.  346;  Fisher  v.  Hax- 
tun,  26  Kan.  155)  ;  and  where  on  the  faith  of 
a  mere  personal  judgment  against  defendant 
the  sureties  on  the  delivery  bond  surrender 
any  indemnity  held  by  them,  the  subsequent 
entry  nunc  pro  tunc  of  a  judgment  for  the 
sale  of  the  property  will  not  revive  their  lia- 
bility (Wright  V.  Manns,  111  Ind.  422,  12 
N.  E.  160).  See  also  King  v.  Snow,  2  Disn. 
(Ohio)  73. 

34.  Brotherton  V.  Thomson,  11  Mo.  94. 
Sufficiency  of  order. —  The  time  and  place 

to  be  fixed  by  the  court  in  a  judgment  for  the 
redelivery  of  property  held  by  defendant  un- 
der a  forthcoming  bond  should  be  reasonable, 
and  the  court  should  not  prescribe  an  impos- 
sible delivery  as  to  time  and  place  in  order  to 
compel  a  forfeiture  of  the  bond.  Dunlap  v. 
Dillard,  77  Va.  847.  In  Wagner  v.  Romero,  3 
N.  M.  131.  3  Pac.  50,  it  was  held  that  an 
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from  the  custody  of  ^he  law  or  definitely  fixes  the  liability  of  the  surety,  there 
need  be  no  order  of  sale,^^  and  the  judgment  need  not  recite  that  the  attachment 
is  afiirmed;^^  and  a  bond  conditioned  to  pay  the  judgment,  which  dissolves  the 
attachment,  renders  the  obligors  unconditionally  liable  for  the  payment  of  any 
personal  judgment  that  may  be  rendered  against  defendant  in  the  action. 

(3)  Against  Whom  —  (a)  In  General.  A  judgment  against  one  other  than 
the  party  named  in  a  bond,  for  the^  satisfaction  of  the  judgment  against  whom 
the  bond  is  executed,  is  not  sufficient  to  fix  the  liability  on  the  sureties  oii  the 
bond.^^ 

(b)  Against  One  of  Several  Defendants  —  aa.  In  G-emral.  The  obligors  are  lia- 
ble on  a  bond  for  the  discharge  of  an  attachment,  conditioned  for  the  payment 
of  the  judgment  which  may  be  recovered  against  defendants,  although  judgment 
is  recovered  against  a  part  of  the  defendants  only.^^ 

bb.  Bond  by  One  of  Several  Defendants,  Where  the  property  of  one  of  two  defend- 
ants is  seized,  a  dissolution  bond  which  binds  the  owner  to  pay  the  final  judgment 
in  the  action  will  render  the  obligors  liable  not  only  for  a  judgment  against  both 


order  to  deliver  the  property  "  at  Las  Vegas, 
New  Mexico,  at  the  court-house  of  San  Miguel 
county,"  followed  by  an  amendment  on  the 
original  order,  "  it  is  further  considered  that 
the  property  attached  in  this  cause  be  forth- 
with delivered  to  the  sheriff  of  San  Miguel 
county,  and  that  the  same  be  sold,"  suffi- 
ciently complied  with  the  provisions  of  the 
statute.  But  it  has  also  been  held  that  where 
such  bond  is  given  the  order  of  the  court  di- 
recting defendant  to  deliver  the  property  need 
not  specify  any  place  of  delivery.  Weed  v. 
Dills,  34  Mo.  483. 

35.  Garretson  v.  Keeder,  23  Iowa  21  (where 
the  bond  was  conditioned  to  indemnify  against 
all  damages  and  expenses  and  the  delivery  of 
the  property  when  ordered  or  an  equivalent 
thereof  in  money)  ;  Waynant  v.  Dodson,  12 
Iowa  22;  Guay  D.  Andrews,  8  La.  Ann. 
141. 

36.  New  Haven  Lumber  Co.  v.  Raymond, 
76  Iowa  225,  40  N.  W.  820. 

Conditioned  to  deliver  if  attachment  is  not 
dissolved. —  If  a  bond  be  conditioned  for  re- 
delivery if  plaintiff  recover  judgment  and  the 
attachment  be  not  dissolved,  the  obligors  are 
not  liable  unless  the  attachment  be  not  dis- 
solved. Creswell  v.  Woodside,  8  Colo.  App. 
514,  46  Pac.  842. 

37.  Ferguson  v.  Glidewell,  48  Ark,  195,  2 
S.  W.  711;  Inman  v.  Strattan,  4  Bush  (Ky.) 
445;  Brashears  v.  Webb,  19  Ky.  L.  Rep.  1324, 
43  S.  W.  417;  Bowers  v.  Beck,  2  Nev.  139; 
Wyman  v.  Hallock,  4  S.  D.  469,  57  N.  W.  197. 
See  also  Lepretre  v.  Barthet,  25  La.  Ann. 
124;  Love  v.  Voorhies,  13  La.  Ann.  549. 

Condition  for  recovery  against  assignee  as 
garnishee. — An  attachment  was  sued  out  af- 
ter an  assignment,  levied  upon  the  property, 
and  the  assignee  summoned  as  garnishee.  To 
obtain  a  surrender  of  property  to  himself  the 
assignee  executed  a  bond  conditioned  that  if 
plaintiff  in  attachment  should  fail  to  sus- 
tain the  attachment  suit,  or  if  he  should 
sustain  "  his  said  suit  so  commenced  by  at- 
tachment "  and  obtain  judgment  against  the 
assignee  as  garnishee,  and  the  assignee 
should  pay  the  amount  of  such  judgment,  the 
obligation  should  be  void.  A  clause  was  added 
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that  by  the  term  "  judgment "  was  meant 
final  judgment,  and  that  the  assignee  would, 
in  fulfilment  of  the  condition,  pay  any  judg- 
ment which  might  be  rendered  in  the  "  attach- 
ment suit  aforesaid "  against  the  assignor, 
or  against  the  assignee  as  garnishee.  It  was 
held  that  the  contingency  provided  for  in  the 
condition  was  a  failure  on  the  part  of  the  as- 
signee to  pay  such  judgment  in  the  attach- 
ment suit  as  would  reach  the  property  at- 
tached, or  in  other  words  a  judgment  against 
himself  and  not  merely  a  general  judgment 
against  defendant  in  the  attachment  suit. 
Hardcastle  v.  Hickman,  26  Mo.  475. 

38.  CaldweU  v.  Healey,  121  Mass.  549 
( where  property  was  attached  in  the  hands  of 
trustees,  and  a  bond  was  given  conditioned 
for  payment  of  any  judgment  which  plain- 
tiffs shall  recover  "  against  or  from  the  said 
.  .  .  trustees,"  and  a  judgment  was  recovered 
against  defendant,  but  the  trustees  were  dis- 
charged. In  an  action  on  the  bond,  plaintiffs 
contended  that  the  words  "  against  or  from 
the  said  .  .  .  trustees "  were  senseless,  and 
should  be  rejected  as  surplusage,  but  it  was 
held  that  no  recovery  could  be  had  upon  the 
bond)  ;  Dale  v.  Heffner,  4  Baxt.  (Tenn.)  217. 
See  also  infra,  XIII,  E,  4,  h,  (iii),  (d)  ;  XIII, 
E,  4,  h,  (III),  (F).  • 

Judgment  not  against  obligors  in  form  is 
sufficient  to  bind  them  to  the  extent  of  the 
judgment  in  favor  of  plaintiff,  on  a  bond  con- 
ditioned for  the  payment  of  such  judgment 
as  shall  be  rendered  in  plaintiff's  favor 
against  the  obligors.  Hunter  v.  McCraw,  32 
Ala.,  518. 

39.  Heynemann  v.  Eder,  17  Cal.  433;  Gil- 
more  V.  Crowell,  67  Barb.  (N.  Y.)  6ii;  In- 
busch  V.  Farwell,  1  Black  (U.  S.)  566,  17 
L.  ed.  188. 

On  appeal  by  one  defendant. — Where  an  at- 
tachment is  issued  against  several  defendants, 
judgment  is  rendered  in  favor  of  plaintiff 
against  all,  and,  on  appeal  by  one,  judgment 
is  rendered  in  his  favor  but  against  the  other 
defendants  by  default,  the  right  to  sue  on  the 
appeal-bond  becomes  perfect.  Pritz  v.  Drake, 
6  Ohio  Dec.  (Reprint)  1127,  10  Am.  L.  Ree. 
565. 
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defendants,  but  for  judgment  against  the  defendant  alone  who  was  not  the  owner 
of  the  property.^ 

(c)  Execution.  Where  plaintiff  obtains  judgment  and  execution  is  issued 
and  returned  unsatisfied,  the  condition  of  the  undertaking  to  discharge  the 
attachment*^  or  to  have  the  property  forthcoming  to  abide  the  final  order  of  the 
court  is  broken  and  the  liability  of  the  sureties  attaches.  Where  special  judg- 
ment against  property  released  on  a  forthcoming  bond  is  required,  special  execu- 
tion demanding  the  sale  of  the  property  is  necessary.*^    Where  the  bond  is  con- 


Bond  to  prevent  levy. —  Sureties  on  a  bond 
to  prevent  the  levy  of  an  attachment  in  a 
suit  against  several  are  liable,  although  judg- 
ment is  rendered  against  one  only.  MeCuteh- 
eon  v.  Weston,  65  Cal.  37,  2  Pae.  727. 

40.  Way  v.  Murphy,  168  Mass.  472,  47 
N.  E.  500;  Prior  v.  Pye,  164  Mass.  316,  41 
N.  E.  353.  But  where  the  property  of  one 
was  attached  and  he  gave  a  dissolution  bond 
for  the  payment  of  the  amount  of  plaintiff's 
recovery,  which  bond  referred  to  the  action  as 
being  against  two  defendants,  it  was  held 
that  the  liability  on  the  bond  did  not  extend 
to  a  judgment  recovered  against  the  other 
defendant  alone.  Eveleth  v.  Burnham,  108 
Mass.  374. 

Where  one  of  two  joint  owners  of  attached 
property  gives  a  bond  for  the  dissolution  of 
the  attachment,  and  judgment  is  recovered 
against  the  other  by  default,  but  the  one  who 
gives  the  bond  successfully  defends  as  to  him- 
self, the  condition  of  the  bond  being  to  pay 
the  judgment  recovered  by  plaintiff,  an  ac- 
tion may  be  maintained  against  the  obli- 
gors on  the  bond.  Campbell  v.  Brown,  121 
Mass.  516. 

Where  distinct  causes  of  action  against 
two  defendants  are  joined  under  statutory 
authority  in  separate  counts,  and  one  of  them 
gives  a  bond  to  dissolve  an  attachment  on 
his  property,  conditioned  to  pay  the  amount 
that  plaintiff  should  recover,  the  liability  of 
the  obligors  does  not  extend  to  a  separate 
judgment  against  the  other  defendant. 
Walker  v.  Dresser,  110  Mass.  350. 

Discontinuance. —  In  Dalton  v.  Barnard,  150 
Mass.  473,  23  N.  E.  218,  it  was  held  that  dis- 
continuance as  to  one  of  several  defendants 
in  attachment  would  not  discharge  a  dissolu- 
tion bond  given  by  them  jointly.  And  in  In- 
busch  V.  Farwell,  1  Black  (U.  S.)  566,  17 
L.  ed.  188,  it  was  held  that  sureties  on  a  bond 
to  dissolve  an  attachment  in  a  suit  against 
partners  could  recover  from  the  firm  the 
a^iiount  paid  by  them  on  sucii  bond,  although 
the  suit  had  been  discontinued  against  some 
of  the  partners  for  want  of  jurisdiction.  But 
in  Andre  v.  Fitzhugh,  18  Mich.  93,  and  Har- 
ris i;.  Taylor,  3  Sneed  (Tenn.)  536,  67  Am. 
Dec.  576,  it  was  held  that  a  discontinuance 
as  to  some  of  the  defendants  would  discharge 
the  sureties  from  liability  on  a  bond  given 
to  prevent  the  removal  of  the  property.  And 
so  it  is  held  in  Massachusetts  that  where 
plaintiff  discontinues  as  to  one  of  the  defend- 
ants and  summons  in  a  new  defendant  with- 
out notice  to  tJie  surety,  the  surety  is  dis- 
charged (Tucker  White,  5  Allen  (Mass.) 
322),  although  defendant  as  to  whom  the  ac- 


tion was  discontinued  was  not  a  party  to  the 
bond  (Eiehards  v.  Storer,  114  Mass.  101). 

41.  Jewett  V.  Crane,  35  Barb.  (N.  Y.) 
208. 

The  usual  mode  of  showing  satisfaction  of 
judgment  where  the  bond  is  conditioned  to 
satisfy  such  judgment  as  may  be  rendered  is 
by  the  return  of  the  officer  on  the  execution. 
Huntress  v.  Burbank,  111  Mass.  213. 

Delayed  execution. —  Sureties  are  not  dis- 
charged by  delayed  execution,  the  liability  be- 
ing fixed  by  the  judgment.  Duer  v.  Morrill, 
20  111.  App.  355.  And  stay  of  execution  by 
consent  of  the  parties  to  the  suit  will  not  dis- 
charge the  sureties.  Preston  v.  Hood,  64  Cal. 
405,  1  Pac.  487.  See  also  Seawell  v.  Cohn,  2 
Nev.  308. 

42.  Collins  v.  Mitchell,  3  Fla.  4.  See  also 
Stewart  v.  Lacoume,  30  La.  Ann.  157. 

Sufficiency  of  return. —  A  return  showing 
that  the  officer  could  not,  after  diligent  search 
and  inquiry,  find  the  principal  or  any  of  his 
property  is  sufficient  to  justify  recourse  to 
the  release  bond.  McCloskey  v.  Wingfield,  32 
La.  Ann.  38.  And  where  the  return  shows 
"  no  property  found  after  demand  of  the  par- 
ties "  a  surety  on  a  release  bond  will  be  lia- 
ble, although  his  witnesses  testified  that  he 
notified  plaintiff  and  sheriff  that  the  prop- 
erty was  in  the  court's  jurisdiction,  requested 
its  seizure,  and  informed  the  officer  where  it 
was,  the  return  showing  that  the  sheriff,  not- 
withstanding the  information,  could  not  find 
the  property.  Walden  v.  Philips,  11  Rob. 
(La.)  123. 

By  statute  it  is  sometimes  provided  that 
upon  the  discharge  of  an  attachment  under 
the  release  or  redelivery  bond,  a  remedy 
against  the  sureties  is  available  only  after 
execution  returned  unsatisfied  against  attach- 
ment defendant.  Brownlee  y.  Riftenburg,  95 
Cal.  447,  30  Pac.  587.  Such  provision  does 
not  require  the  issue  of  an  execution  against 
a  defendant  who  has  made  an  assignment 
under  an  insolvency  act  before  suit  on  the 
bond  (Rosenthal  v.  Perkins,  123  Cal.  240,  55 
Pac.  804),  and  does  not  apply  to  a  bond  good 
only  as  a  common-law  obligation  for  the  pay- 
ment of  the  judgment,  not  conforming  to  the 
statute  (Smith  Fargo,  57  Cal.  157;  Palmer 
i\  Vance,  13  Cal.  553). 

43.  Wright  v.  Manns,  111  Ind.  422,  12 
N.  E.  160. 

Security  in  the  nature  of  special  bail.— 

Where  security  given  to  replevy  property  at- 
tached is  considered  in  the  nature  of  special 
bail,  it  is  held  that  a  plea  that  capias  ad 
satisfaciendum  did  not  issue  against  defend- 
ant in  attachment  should  prevail.  Gillaspie 
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ditioned  to  pay  the  judgment,  the  liability  of  the  sureties  attaches  upon  the 
rendition  of  the  judgment  against  defendant  and  the  issue  of  execution  is  not  a 
condition  to  the  right  to  resort  to  the  bond.^ 

(d)  Demand.  Where  the  undertaking  is  for  the  redelivery  of  property  and 
expressly  makes  such  delivery  dependent  upon  demand,  the  obligee  will  have  no 
right  of  action  in  the  absence  of  a  demand,^^  and  sometimes  the  condition  of  the 
bond  prescribed  by  the  statute  requires  a  demand  of  performance  before  a  breach 
can  be  assigned.*® 

(ill)  Discharge — {^Surrender  of  Property  or  Payment  —  (1)  In  Gen-" 


V.  Clark,  1  Overt.  (Tenn.)  2.  But  where  the 
statute  provides  for  the  surrender  of  the 
property  by  the  officer,  upon  the  execution  of 
a  bond  in  double  the  value  of  the  property, 
or  in  the  penal  sum  of  the  amount  of  dam- 
ages laid  in  the  writ,  conditioned  that  the 
bond  shall  be  void  if  at  any  time  after  final 
judgment  in  the  action,  upon  request  there- 
for, the  value  of  the  property  shall  be  paid, 
or  the  goods  surrendered  to  the  officer  who 
shall  be  charged  with  the  service  of  the  exe- 
cution issued  upon  the  judgment,  it  is  held 
that,  in  so  far  as  the  validity  of  the  demand 
made  by  the  officer  for  the  return  of  the  prop- 
erty is  concerned,  it  is  immaterial  that  no 
valid  execution  has  been  then  issued  on  the 
judgment.  Tucker  v.  Carr,  20  R.  I.  477,  40 
Atl.  1,  78  Am.  St.  Rep.  893. 

44.  Arkansas. —  Lincoln  v.  Beebe,  11  Ark. 
697. 

Indian  Territory. —  McFadden  v.  Blocker, 
2  Indian  Terr.  260,  48  S.  W.  1043. 

Kansas. —  Endress  v.  Ent,  18  Kan.  236, 
holding  that  satisfaction  of  the  judgment  is 
a  matter  of  defense. 

Kentucky. —  Reid  v.  Farmers,  etc.,  Tobacco 
Warehouse,  19  Ky.  L.  Rep.  1939,  44  S.  W. 
124. 

Oklahoma. —  Winton  v.  Myers,  8  Okla.  421, 
58  Pac.  634. 

45.  Smith  v.  Jewell,  14  Gray  (Mass.)  222, 
where  the  bond  was  for  the  delivery  after 
judgment  on  demand.  See  also  Foss  v.  Nor- 
ris,  70  Me.  117,  holding  that  where  the  officer 
delivers  property  upon  a  contract  to  pay  a 
specified  sum,  or  to  redeliver  it  on  demand, 
an  action  may  be  maintained  on  the  contract 
either  before  or  after  rendition  of  judgment 
in  the  suit  in  which  the  property  was  at- 
tached, after  a  legal  demand  made  for  the 
redelivery,  so  long  as  he  is  under  liability  to 
the  debtor  or  creditor  lor  the  property. 

A  surety  upon  a  delivery  bond,  conditioned 
to  deliver  the  property  when  and  where  the 
court  may  direct,  is  not  entitled  to  have  de- 
mand made  upon  him  for  delivery.  Weed  v. 
Dills,  34  Mo.  483. 

46.  Upon  whom  made. —  Where  a  release 
bond  is  joint  and  several  it  is  sufficient  to 
make  the  demand  upon  the  sureties  alone,  the 
principal  not  being  sued  on  the  bond.  Mul- 
lally  V.  Townsend,  119  Cal.  47,,  50  Pac.  1066. 
See  also  Smith  v.  Jewell,  14  Gray  (Mass.) 
222.  But  in  Murray  v.  Ginsberg,  10  Colo. 
App.  63,  48  Pac.  968,  it  was  neld  that  de- 
mand must  be  made  upon  the  principal  de- 
fendant. 

Coowner  not  joining  in  bond. —  Where  one 
[XIII,  E,  4,  h,  (II),  (c)] 


of  two  joint  owners  of  attached  property 
gives  a  bond  for  the  dissolution  of  the  attach- 
ment, conditioned  to  pay  the  judgment  which 
plaintiff  may  recover,  and  the  defendant  who 
gives  the  bond  successfully  defends  as  to  him- 
self, but  judgment  by  default  is  taken  against 
the  other  defendant,  it  is  not  necessary  in  or- 
der to  maintain  an  action  on  the  bond  that 
execution  should  issue  and  demand  be  made 
on  the  defendant  who  did  not  join  therein 
within  thirty  days  after  judgment  was  recov- 
ered against  him.  Campbell  v.  Brown,  121 
Mass.  516. 

Proper  person  to  make  demand. — ^Where  the 
undertaking  must  be  conditioned  to  deliver 
the  attached  property  on  demand  to  the 
proper  officer,  etc,  the  officer  to  whom  the 
undertaking  is  given  is  the  proper  person  to 
make  the  demand.  Driggs  v.  Harrington,  2 
Mont.  30.  But  if  plaintiff  recovers  judgment 
and  makes  a  demand  for  the  return  of  the  at- 
tached property  under  the  condition  of  a  bond 
that  defendant  will,  on  demand,  redeliver  such 
property,  an  action  will  lie  on  the  bond  with- 
out demand  of  the  sheriff  for  the  return  of 
the  property.  Brownlee  v.  Riffenburg,  95 
Cal.  447,  30  Pac.  587. 

After  removal  of  property  from  jurisdic- 
tion.—  No  demand  is  required  for  the  rede- 
livery of  property  which  has  been  attached, 
where  it  has  been  removed  from  the  jurisdic^ 
tion  by  an  insolvent  defendant  in  the  action 
who  has  left  the  jurisdiction.  Driggs  v.  Har- 
rington, 2  Mont.  30. 

Levy  of  execution  as  sufficient  demand. — 
Where,  after  the  execution  of  a  release  bond 
conditioned  to  redeliver  the  property  to  the 
sheriff  upon  demand,"  the  property  is  mort- 
gaged, and  after  obtaining  judgment  plain- 
tiff issues  an  execution,  but  the  sheriff'  re- 
leases the  levy  and  returns  the  execution  un- 
satisfied, because  the  debtor  and  the  mort- 
gagee refuse  to  deliver  the  property,  the  levy 
of  the  execution  is  a  sufficient  demand,  Mul- 
laly  Townsend,  (Cal.  1900)  61  Pac.  950. 
See  also  Hammond  v.  Starr,  79  Cal.  556,  21 
Pac.  971. 

Refusal  of  payment  —  Immediate  liability. 

— W^liere  the  undertaking  for  the  release  of 
an  attachment  is  for  defendant's  payment  of 
the  judgment  upon  demand,  the  sureties  be- 
ing liable  immediately  on  default  of  their 
principal  under  the  statute,  without  demand 
or  notice,  plaintiff  may  sue  them  without 
waiting  for  the  expiration  of  the  day  on 
which  payment  is  demanded  of,  and  refused 
by,  defendant.  Gardner  v.  Donnelly,  86  Cal. 
367,  24  Pac.  1072. 
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ERAL.  The  obligors  on  a  delivery  bond  may  satisfy  the  condition  thereof  by 
delivering  the  property or  if  the  condition  is  to  perform  the  judgment  and  also 
to  return  the  property  if  plaintiff  should  recover  judgment,^^  or  that  defendant 
shall  perform  the  judgment  or  the  obligors  will  have  the  property  or  its  value 
forthcoming,*^  it  may  be  satisfied  at  the  option  of  the  obligors  by  the  performance 
of  either  alternative  condition,  and  payment  or  proper  tender  of  the  amount  of 
plaintiff's  demand  and  costs  made  by  defendant  will  discharge  the  obligors  on  a 
bond  given  to  discharge  the  attachment.^*^ 

(2)  I^ECESSITY  Foe  Redelivery  or  Payment  —  (a)  In  General.  But  a  bond 
for  the  delivery  up  of  property  attached,  in  case  of  judgment  against  defend- 
ant, can  be  discharged  after  judgment  against  defendant,  only  by  delivery  of 
the  property in  whole,^^  and  in  the  same  condition  as  when  surrendered  to 
defendant ;     or  by  the  performance  of  the  alternative  condition  to  pay  the  debt 


47.  Guay  v.  Andrews,  8  La.  Ann.  141; 
Reagan  v.  Kitchen,  3  Mart.  (La.)  418. 

48.  Easton  v.  Ormsby,  18  R.  I.  309,  27  AtL 
216,  holding  that  such  a  bond  under  two  sepa- 
rate sections  of  the  statute  might  be  satisfied 
by  the  performance  of  either  condition. 

49.  Adams  v.  Jacoway,  34  Ark.  542;  Kuhn 
V.  Spellacy,  3  Lea  (Tenn.)  278.  The  selection 
of  the  alternative  lies  with  defendant  and 
cannot  be  made  by  the  court.  Jones  v.  Stew- 
art, (Tenn.  Ch.  1900)  61  S.  W.  105. 

50.  Curiae  v.  Packard,  29  Cal.  194,  holding 
that  for  the  purpose  of  discharging  the  surety 
it  was  not  necessary  that  the  tender  should 
be  kept  good. 

Tender  of  judgment  by  surety. —  So  the 
surety  is  discharged  if  he  tenders  the  amount 
due  under  the  judgment  recovered  against  the 
principal  in  the  bond  if  the  obligee  refuses  to 
accept  the  tender.  Hayes  v.  Josephi,  26  CaL 
535. 

Defendant  charged  as  trustee  for  plaintiff. 

— Where  in  an  action  oH  a  dissolution  bond 
it  appeared  that  defendants  had  paid  a  cer- 
tain amount  on  an  execution  issued  upon  a 
judgment  rendered  in  favor  of  another  party 
against  plaintiffs  wherein  defendants  were 
summoned  as  trustees,  which  action  was  be- 
gun after  that  by  plaintiff  on  the  dissolution 
bond,  it  was  held  that  defendants  in  the  last 
action  were  not  chargeable  with  interest  dur- 
ing the  pendency  of  the  suit  in  which  they 
were  charged  as  trustees  of  the  plaintiff. 
Huntress  v.  Burbank,  111  Mass.  213. 

Levy  on  sufficient  property  to  satisfy  judg- 
meiit. —  Where  the  levy  of  an  attachment  is 
discharged  by  bond  to  perform  the  judgment, 
plaintiff  may  look  to  the  sutety  without  issu- 
iihg  execution  on  the  judgment;  but  if  the 
execution  is  issued  and  levied  on  sufficient 
property  to  satisfy  the  judgment,  the  volun- 
tary release  of  the  lien  by  plaintiff  will  dis- 
charge the  surety.  Reid  v.  Farmers,  etc., 
Tobacco  Warehouse,  19  Ky.  L.  Rep.  1939,  44 
S.  W.  124. 

51.  Alabama. —  Cooper  v.  Peck,  22  Ala. 
406. 

Arkansas. —  Chapline  v.  Robertson,  44  Ark. 
202,  holding  that  such  a  bond  can  bo  satisfied 
only  by  delivery  or  offer  to  deliver  the  prop- 
erty by  bringing  it  forward,  pointing  it  out, 
and  tendering  it  to  the  officer,  and  that  to 


tell  him  where  it  is  and  to  go  and  get  it  is 
not  sufficient. 

Colorado. —  Edwards  v.  Pomeroy,  8  Colo. 
254,  6  Pac.  829. 

Iowa. —  Jones  v.  Peasley,  3  Greene  (Iowa) 
52. 

Oregon. —  Norton  v.  Winter,  1  Oreg.  97. 

Right  to  recover  property  to  have  it  forth- 
coming.—  If  an  attachment  defendant  holds 
the  property  under  a  forthcoming  bond  when 
it  is  seized  on  execution  against  him,  he 
should  replevy  the  property  so  as  to  be  able 
to  perform  the  conditions  of  the  bond.  Rob- 
erts V.  Dunn,  71  111.  46.  But  as  defendant 
alone  is  entitled  to  the  possession  the  sure- 
ties cannot  maintain  replevin  to  recover  the 
property  if  that  right  of  possession  is  inter- 
fered with.  Stevenson  v.  Palmer,  14  Colo. 
565,  24  Pac.  5,  20  Am.  St.  Rep.  295. 

Seizure  under  special  execution. —  If  the 
property  is  seized  and  sold  under  a  special 
execution  issued  and  a  judgment  is  recovered 
in  the  proceeding,  the  condition  of  a  bond  to 
have  the  property  forthcoming  for  double  the 
amount  for  which  the  warrant  issued  is  satis- 
fied, and  the  obligor  in  the  bond  has  nothing 
to  do  with  the  question  whether  the  property 
was  subject  to  levy  and  sale.  Hogan  v.  Shut- 
ler,  53  111.  487. 

52.  Metrovieh  v.  Jovovich,  58  Cal.  341; 
Bland  v.  Creger,  13  B.  Mon.  (Ky.)  509. 

Judgment  by  one  of  several  creditors. — 
Where,  under  the  statute,  upon  the  execution 
of  a  forthcoming  bond  defendant  retains  pos- 
session of  the  property,  to  be  redelivered  if 
any  of  the  creditors  applying  to  have  their 
claims  adjusted  recovers  judgment,  the  con- 
dition is  broken  if  any  one  of  such  creditors 
recovers  jvidgment  and  the  property  is  not  re- 
turned; and  it  is  no  defense  that  enough  of 
the  goods  attached  was  returned  to  and  levied 
upon  by  the  officer  to  whom  a  fieri  facias  had 
been  issued  upon  such  judgment.  Hanness  v. 
Bonnell,  23  N.  J.  L.  i59. 

Substituted  property. —  The  condition  of  a 
forthcoming  bond  cannot  be  satisfied  by  a  re- 
turn of  substituted  property.  Pearce  r.  Ma- 
guire,  17  R.  L  61,  20  Atl.  98. 

53.  Creswell  r.  Woodside,  (Colo,  App. 
1900)  63  Pac.  330  \rcversiuq  8  Colo.  App. 
514,  46  Pac.  842]  (holding  that  the  return  of 
property  in  a  depreciated" condition  will  ren- 
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or  value  of  the  property.^*  If  the  bond  is  in  discharge  of  the  attachment,  creat- 
ing an  unconditional  obligation  to  pay  a  certain  amount,  the  obligors  can  discharge 
themselves  only  by  such  payment  when  the  necessary  contingency  arises.^^ 

(b)  Where  Condition  Becomes  Illegal  or  Impossible  of  Performance  —  aa. 
In  General. —  Where  the  condition  of  a  forthcoming  bond  subsequently  becomes 
illegal  or  impossible  of  performance  the  sureties  are  discharged  from  liability .^^ 

bb.  Impossibility  of  Performance  Through  Act  of  Plaintiff.  Where  plaintiff  by  his 
own  act  prevents  the  obligors  from  delivering  the  property  and  is  thus  himself 
the  cause  of  the  forfeiture,  he  cannot  take  advantage  of  it,  and  the  obligors  will 
be  discharged  to  the  extent  that  they  are  thus  prevented  from  making  delivery.^^ 

(b)  Levy  of  Subsequent  Attachment.    Where  a  delivery  bond  removes  the 


der  the  obligors  liable  for  the  amount  of  the 
depreciated  value)  ;  Smith  v.  Packard,  98 
Fed.  793,  39  C.  C.  A.  294  (holding  that  it  is 
not  error  to  exclude  evidence  in  behalf  of 
defendant  to  show  the  diminished  value  of  the 
property  since  giving  the  bond,  no  offer  being 
made  to  show  that  the  depreciation  was  not 
caused  by  any  act  of  negligence  by  the  princi- 
pals in  the  bond  who  had  the  custody  of  the 
property).  See  also  Schuyler  v.  Sylvester, 
28  N.  J.  L,  487.  But  see  otherwise,  Jones  v. 
Jones,  38  Mo.  429. 

Encumbrance  after  execution  of  bond. — 
Plaintiff  in  attachment  is  not  bound  to  take 
the  property  burdened  with  a  lien  placed  upon 
it  after  the  release  of  the  attachment.  Mul- 
laly  V.  Townsend,  (Cal.  1900)  61  Pac.  950. 

54.  Edwards  v.  Pomeroy,  8  Colo.  254,  6 
Pac.  829;  Hanness  v.  Bonnell,  23  N.  J.  L.  159. 

Property  sold  under  prior  execution. —  In 
an  action  on  a  bond,  conditioned  that  defend- 
ant should  surrender  the  property  or  pay  the 
debt  if  judgment  should  be  recovered,  it  is  no 
defense  that  the  creditor  gained  nothing  by 
the  attachment  and  lost  nothing  by  its  dis- 
solution, because  the  goods  at  the  time  of 
the  attachment  were  in  the  custody  of  the 
sheriff  under  a  levy  on  a  prior  execution  on 
which  they  were  sold.  Com.  v.  Litzvitz,  14 
Pa.  Super.  Ct.  278. 

55.  Perry  v.  Post,  45  Conn.  354,  distin- 
guishing the  liability  of  an  obligor  on  a  re- 
ceipt, in  that  he  has  the  privilege  of  return- 
ing the  property,  while  the  obligor  in  a  bond 
to  discharge  the  attachment  has  no  such 
privilege. 

Acceptance  of  dividend  from  assignee. — 

Plaintiff  in  attachment  does  not  lose  his  re- 
course against  a  bond  given  for  the  release  of 
attached  property  by  accepting  a  dividend 
from  the  assignee  for  the  benefit  of  the  cred- 
itors of  defendant  in  attachment.  Easton  v. 
Ormsby,  18  R.  I.  309,  27  Atl.  216. 

Payment  of  execution  for  costs  by  sureties 
on  a  bond  to  dissolve  an  attachment  is  pay- 
ment of  the  judgment  pro  tanto  only  and 
does  not  relieve  them  from  liability  to  pay  the 
remainder.    Wood  v.  Mann,  125  Mass.  319. 

Defendant  in  attachment  charged  as  trustee 
of  plaintiff. — Where,  pending  the  original  ac- 
tion, after  bond  given  to  dissolve  the  attach- 
ment, after  verdict,  and  before  judgment,  de- 
fendant is  summoned  as  trustee  ,  in  an  action 
brought  against  plaintiff,  and  charged  as  such 
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upon  default,  this  is  no  defense  to  an  action 
by  plaintiff  in  the  first  suit,  on  the  bond  to 
dissolve  the  attachment,  it  appearing  that  de- 
fendant has  paid  nothing  in  consequence  of 
his  having  been  charged  as  trustee  in  the 
action  against  plaintiff,  although  it  would 
have  been  otherwise  if  defendant  had  paid 
such  judgment  against  him  as  trustee  and 
had  caused  the  fact  of  such  payment  to  be 
duly  entered  of  record  in  the  attachment  suit 
according  to  the  provisions  of  the  statute,  in 
which  event  plaintiff  in  attachment  would  be 
entitled  to  judgment  against  defendant  for 
costs  and  such  part  of  damages  only  as  re- 
mained unpaid.  Wood  v.  Mann,  125  Mass. 
319. 

56.  See  Jones  v.  Peasley,  3  Greene  (Iowa) 
52.  But  in  Doggett  v.  Black,  40  Fed.  439,  it 
was  held  that  the  accidental  destruction  of 
property  by  fire  was  no  defense  to  an  action 
on  such  a  bond.  In  Woolfolk  v.  Ingram,  53 
Ala.  11,  it  appears  that  there  was  a  statute 
in  that  state  providing  that  if  property  re- 
plevied under  a  bond  making  the  obligors 
liable  for  its  return  or  for  payment  of  the 
judgment  which  might  be  recovered  died  or 
was  destroyed  without  fault  of  the  obligors, 
they  might  tender  the  value  thereof  in  dis- 
charge of  the  bond. 

Emancipation  or  death  of  slaves  before  for- 
feiture discharged  the  condition  of  a  forth- 
coming bond.  Glover  v.  Taylor,  41  Ala.  124; 
Phillipi  V.  Capell,  38  Ala.  575  [citing  Falls 
V.  Weissinger,  11  Ala.  801].  But  where  the 
bond  was  given  to  dissolve  an  attachment 
levied  upon  negroes  it  was  held  that  the  sub- 
sequent emancipation  of  the  negroes  did  not 
release  the  obligors  from  liability  to  pay  the 
amount  of  the  judgment  recovered.  Irvin  v. 
Howard,  37  Ga.  18.  In  Tennessee,  under  the 
statute  providing  for  a  bond  which  discharged 
the  lien  of  attachment,  but  which  might  be 
satisfied  by  a  delivery  of  the  property,  it  was 
held  that  death  or  destruction  of  the  property 
without  fault  of  defendant  was  no  defense  to 
liability  on  the  bond  (Barry  v.  Frayser,  10 
Heisk.  ( Tenn. )  206 )  ;  but  where  the  bond  was 
not  under  the  statute,  but  conditioned  for  the 
forthcoming  of  property,  it  was  held  that  the 
death  of  slaves  before  forfeiture  discharged 
the  bond  (Guthrie  v.  Brown,  10  Heisk. 
(Tenn.)  380.  See  also  Green  v.  Lanier,  5 
Heisk.  (Tenn.)  662). 

57.  Dunlap   v.   Clements,    18   Ala.  778; 
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lien  from  the  property  and  leaves  it  subject  to  future  levies,  the  subsequent  levies 
of  attachments  will  not  satisfy  the  conditions  of  the  bond,^^  but  if,  after  the  execu- 
tion thereof,  the  officer  levies  another  attachment  before  a  delivery  is  necessary 
to  discharge  the  condition  of  the  bond,  such  subsequent  seizure  will  amount  to  a 
delivery  and  discharge  the  same.^^ 

(c)  Heqtdring  Further  Sicreties  or  Execution  of  New  Bond.  The  refusal  to 
approve  a  dissolution  bond  until  strengthened  by  the  addition  of  another  surety 
will  not,  after  it  is  so  strengthened  and  approved,  exonerate  the  sureties  who 
signed  it  originally ;  and  if  a  bond  is  canceled  and  the  execution  of  another 
bond  is  ordered  the  sureties  on  the  latter  are  liable,  without  reference  to  the 
former.^^ 

(d)  Amendments.  Sureties  on  a  forthcoming  bond,^^  or  bond  conditioned  to 
pay  the  judgment,^^  are  not  discharged  by  proper  amendment  of  the  attachment 
affidavit,  or  of  the  declaration  or  writ,  the  identity  of  the  action  not  being 
changed .^^    So,  too,  such  a  bond  is  not  discharged  by  an  amendment  in  the  name 


Jaeger  v.  Stoelting,  30  Ind.  341  (where,  after 
release  of  the  property,  an  execution  in  favor 
of  a  stranger  to  the  attachment  was  levied 
thereupon  by  the  consent  and  direction  of 
attachment  plaintiff,  under  which  levy  the 
property  was  taken  and  sold ) . 

Sale  under  subsequent  attachment. — Where 
attached  goods  released  on  a  forthcoming  bond 
are  subsequently  attached  by  another  creditor 
and  sold  by  consent  of  both  attaching  credit- 
ors, the  surety  in  the  forthcoming  bond  is 
discharged.  Bell  v.  Pearce,  1  B.  Mon.  (Ky.) 
73. 

58.  Jones  v.  Peasley,  3  Greene  (Iowa)  52. 

59.  Scarborough  y.  Malone,  67  Ala.  570; 
Cordaman  v.  Malone,  63  Ala.  556  (holding 
that  plaintiffs  in  the  first  attachment  may 
have  their  remedy  against  the  sheriff  for  his 
unauthorized  act  in  taking  the  property  under 
the  junior  attachment  and  possibly  may  main- 
tain an  action  for  money  had  and  received 
against  plaintiffs  in  that  attachment)  ; 
Schneider  Xf.  Wallingford,  4  Colo.  App.  150, 
34  Pac.  1109;  Duncan  v.  Thomas,  1  Oreg.  314. 

Levy  by  successor  of  first  officer. —  Where 
the  second  writ  was  levied  by  the  successor 
of  the  officer  who  levied  the  first,  it  was  held 
that  the  former  would  not  be  presumed  to 
know  that  the  property  was  in  custody  of  the 
law,  that  it  was  the  duty  of  defendant  in  the 
first  attachment  to  replevy  the  property  in 
such  case,  and  that  if  he  failed  to  do  so  the 
obligors  on  the  bond  were  liable.  Roberts  v. 
Dunn,  71  111.  46. 

60.  Sampson  v.  Barnard,  98  Mass.  359. 
A  motion  to  compel  defendant  to  furnish  fur- 
ther sureties  is  not  an  exception  to  the  suffi- 
ciency of  the  sureties  furnished;  and  the  sure- 
ties on  the  bond  are  not  released  if  in  default 
of  compliance  with  the  rule  judgment  is  ren- 
dered against  defendant.  Jewett  v.  Crane,  35 
Barb.  (N.  Y.)  208. 

61.  McCloskey  v.  Wingfield,  32  La.  Ann. 
38,  holding  that  the  binding  effect  of  a  second 
bond  is  not  impaired  by  the  fact  that  the  first 
had  another  surety  and  had  been  canceled  on 
account  of  this  insufficiency. 

Bond  to  procure  stay. —  If  in  the  progress 
of  the  cause  the  party  may  procure  a  stay  for 
particular  purposes  upon  such  terms  as  in 


the  discretion  of  the  judge  may  seem  just,  a 
bond  to  procure  the  stay,  reciting  that  it  is 
executed  to  secure  the  judgment  and  release 
and  discharge  the  sureties  in  the  bond  pre- 
viously given  to  discharge  the  attachment, 
voluntarily  entered  into,  is  good  as  a  common- 
law  undertaking  and  will  bind  the  sureties 
therein.  Dennis  X).  Nelson,  55  Minn.  144,  56 
N.  W.  589. 

62.  Hobson  v.  Hall,  10  Ky.  L.  Rep.  635 
[affirmed  in  (Ky.  1890)  14  S.  W.  958],  as  to 
amendment  of  affidavit  necessary  to  sustain 
the  attachment,  holding  that  the  obligors 
cannot  acquire  a  bona  fide  claim  in  the  sense 
of  the  statutory  provision  that  the  amend- 
ment shall  not  affect  previous  bona  fide 
claims. 

63.  Chapman  v.  Stuckey,  22  111.  App.  31, 
as  to  an  amendment  introducing  additional 
items  of  indebtedness  which  were  included  in 
the  original  declaration. 

64.  Russia  Cement  Co.  v.  Le  Page  Co.,  174 
Mass.  349,  55  N.  E.  70;  Driscoll  v.  Holt,  170 
Mass.  262,  49  N.  E.  309 ;  Townsend  Nat.  Bank 
V.  Jones,  151  Mass.  454,  24  N.  E.  593  (hold- 
ing that  the  change  in  the  ad  damnum  of  the 
writ  will  not  discharge  the  surety  on  a  dis- 
solution bond)  ;  Doran  v.  Cohen,  147  Mass. 
342,  17  N.  E.  647 ;  Cutter  v.  Richardson,  125 
Mass.  72  (holding  that  the  allowance  of  an 
amendment  on  a  count  to  merely  state  the 
cause  of  action  more  in  detail  does  not  dis- 
charge such  sureties)  ;  Ja^Tie  v.  Piatt,  47 
Ohio  St.  262,  24  N.  E.  262,'  21  Am.  St.  Rep. 
810. 

Amendment  of  one  of  two  counts. —  The 

amendment  of  one  count  in  a  writ  did  not 
discharge  the  surety  from  liability  for  the 
sum  sued  for  in  the  other  counts  originally 
inserted  in  the  writ^  and  not  affected  by  the 
amendment.  Warren  v.  Lord,  131  Mass. 
560. 

Alteration  before  entry  of  writ. —  If  the 

parties  without  the  consent  of  the  surety  alter 
the  return  time  of  the  writ  from  a  date  when 
there  was  no  term  of  court  so  as  to  make  it 
returnable  to  a  in-oper  date,  and  the  dissolu- 
tion bond  recited  that  the  writ  was  return- 
able on  the  first  date,  the  surety  is  discharged. 
Simeon  v.  Cramm,  121  :Mass.  492. 
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of  a  party,^^  by  bringing  in  a  defendant,^^  or,  by  substituting  for  plaintiff  in 
attachment,  his  assignee,  under  an  assignment  for  the  benefit  of  creditors  made 
after  execution  of  the  bond.^"^ 

(e)  Release  of  Indemnity.  The  mere  release  by  a  surety  of  indemnity  held 
by  him  before  his  Hability  has  been  discharged  by  a  proper  determination  of  the 
cause  will  not  relieve  him  from  liability but  if,  by  reason  of  the  conduct  or 
representations  of  the  obligee,  the  surety  has  surrendered  such  indemnity,  he 
will  be  discharged  from  liability  to  the  extent  of  the  value  of  the  indemnity  so 
surrendered.^^ 

(f)  Death  of  Defendant  in  Attachment.  Where  the  cause  of  action  survives 
and  the  death  of  attachment  defendant  does  not  operate  as  a  dissolution  of  the 
attachment,  judgment  against  his  personal  representative  will  perfect  the  liability 
of  the  sureties  on  a  forthcoming,™  or  dissolution  bond  but,  on  the  other  hand, 
it  is  held  that  where  the  death  of  defendant  in  attachment  dissolves  it,  attach- 
ment plaintiff  has  no  further  claim  on  the  property  and  cannot  recover  on  the 
bond.^^ 

(g)  Arrest  on  Execution.  The  arrest  of  a  debtor  on  execution  in  the  princi- 
pal action  will  not  discharge  the  sureties  upon  a  bond  previously  given  for  the 
dissolution  of  the  attachment."^^ 


65.  Distinction  between  substitution  and 
amendment. — ^Where  a  suit  is  brought  against 
one  in  a  wrong  name,  a  bond  is  given  to  secure 
some  action  on  his  part,  describing  him  by 
the  same  name,  and  there  is  no  doubt  of  the 
identity,  the  bond  is  for  the  action  of  defend- 
ant, and  the  insertion  of  the  true  name  by 
the  court  in  the  subsequent  proceedings 
against  the  same  individual  is  proper  and  the 
change  cannot  affect  the  liability  of  the 
obligors.  But  where  the  persons  are  actually 
distinct,  a  bond  given  for  the  conduct  of  one 
cannot  by  substitution  of  names  in  the  pro- 
ceedings Idc  made  to  stand  good  for  the  action 
of  the  other.  The  test  is  the  person  had  in 
view  by  the  obligors  in  executing  the  bond. 
Adams  v.  Jacoway,  34  Ark.  542. 

66.  Christal  v.  Kelly,  88  N.  Y.  285,  where, 
after  a  bond  conditioned  to  pay  the  judgment 
which  should  be  rendered  against  defendant  in 
favor  of  plaintilf,  a  member  of  the  firm  was 
made  a  party,  it  was  held  that  the  sureties 
were  bound  after  judgment  rendered  against 
defendants,  as  the  undertaking  was  substi- 
tuted for  the  property  and  that  would  not 
have  been  affected  by  the  amendment  had  the 
bond  not  been  given. 

67.  Slosson  v.  Ferg-uson,  31  Minn.  448,  18 
^.  W.  281. 

68.  Hubbard  v.  Moss,  65  Mo.  647. 

69.  Rowley  v.  Jewett,  56  Iowa  492,  9  N.  W. 
353,  holding  that  it  is  incumbent  upon  the 
surety  to  establish  the  extent  to  which  he 
has  been  so  discharged.  See  also  Ramsey  v. 
Coolbaugh,  13  Iowa  164. 

70.  Woolfolk  -v.  Ingram,  53  Ala.  11. 

71.  Tapley  v.  Goodsell,  122  Mass.  176,  hold- 
ing that  where  defendant  dies  after  verdict  for 
plaintiff,  a  judgment  nunc  'pro  tunc  as  of  the 
term  when  the  verdict  was  rendered  is  suffi- 
cient, in  the  absence  of  fraud,  to  fix  the  lia- 
bility of  a  surety  on  the  bond  given  to  dis- 
solve the  attachment. 

Death  of  one  joint  defendant. — ^Where  a 
bond  to  discharge  an  attachment  is  condi- 
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tioned  to  pay  the  amount  of  the  judgment 
which  may  be  recovered  against  two  defend- 
ants, it  is  not  discharged  by  the  death  of  one 
of  the  defendants,  if  the  action  continues  and 
the  cause  of  action  survives  against  the  sur- 
vivor. Cockroft  V.  Claflin,  64  Barb.  (N.  Y.) 
464  [affirmed  in  53  N.  Y.  618].  But  in  Mc- 
Closkey  v.  Wingfield,  29  La.  Ann.  141,  it  was 
held  that  a  judgment  against  a  commercial 
partnership  binds  the  parties  in  solido ;  that 
after  death  of  one  of  the  partners  no  judg- 
ment could  be  rendered  against  the  partner- 
ship without  making  his  representative  a 
party,  and  until  such  judgment  the  surety  in 
the  release  bond  is  not  liable. 

Death  after  recognizance. —  If  a  defendant 
in  attachment  dies  after  entering  in  open 
court  into  recognizance  with  sureties  to  dis- 
solve an  attachment,  the  proceeding  thereafter 
is  in  personam,  and  if  defendant  dies  before 
judgment  and  his  administrator  is  brought 
in,  failure  to  pay  judgment  rendered  against 
the  administrator  is  a  breach  of  the  recogni- 
zance. Sharpe  v.  Morgan,  144  111.  382,  33 
N.  E.  22. 

72.  Green  v.  Barker,  14  .Conn.  431;  Upham 
?y\  Dodge,  11  R.  I.  621,  in  which  latter  case  it 
is  held  that  at  common  law  the  death  of  de- 
fendant would  have  abated  the  suit  which 
would  thereupon  have  been  dismissed  com- 
pletely out  of  court,  and  that  the  statute  went 
no  farther  than  to  prevent  the  dismissal  and 
allow  the  action  to  proceed  against  the  execu- 
tor or  administrator,  as  if  it  had  been  com- 
menced against  him.  See  also  Abatement 
AND  Revival,  1  Cyc.  53. 

73.  Moore  v.  Loring,  106  Mass.  455  (hold- 
ing that  plaintiff  is  not  confined  to  his  remedy 
upon  the  bond  but  has  a  right  to  the  arrest 
of  defendant  upon  the  unsatisfied  execution, 
and  that  when  the  recognizance  is  broken  by 
defendant's  failure  to  submit  himself  for  ex- 
amination the  bond  and  recognizance  are  cu- 
mulative securities  for  the  same  debt)  ; 
Murray  v.  Shearer,  7  Cush.  (Mass.)  333. 
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(iv)  Concurrent  Liability  With  That  of  Sureties  on  Appeal-Bond. 
Although  a  defendant  in  an  attachment  appeals  unsuccessfully,  plaintiff  may  sue 
the  sureties  on  the  bond  given  to  release  the  attached  property  without  resorting 
to  his  remedy  against  the  sureties  on  the  appeal-bond,  although  the  latter  may  be 
primarily  liable.''^ 

(v)  Enforcement  of  Liability — {a)  Statutory  Eemedies  ~  (1)  Scire 
Facias,  Rule,  Motion,  oe  Entry  of  Judgment.  Where  the  statute  permits 
defendant  to  retain  possession  of  attached  property  by  entering  into  recognizance 
with  sureties  the  remedy  on  the  recognizance  may  be  by  scire  facias  as  in  other 
cases."^^  Under  statutes  of  various  states  sureties  on  bonds  for  the  release  of 
attached  property  may  be  subjected  by  rule  or  motion;'^®  upon  the  entry  of 
judgment  for  plaintiff  in  the  main  action,  which  fixes  the  liability  of  the  sureties 
in  the  bond,  judgment  is  entered  at  once  against  the  principal  and  sureties  in  the 
bond  ;  '^^  or  upon  failure  to  redeliver  property  after  judgment  against  defendant, 
and  a  return  by  the  officer  of  the  bond  forfeited  on  account  of  such  failure,  such 
return  is  given  the  force  and  effect  of  a  judgment  and  authorizes  the  clerk  to 
issue  execution  against  all  the  obligors.'^^ 

(2)  Compliance  With  Statute.    Statutes  authorizing  summary  remedies  on 


74.  Chrisman  v.  Jones,  34  Ark.  73;  Hig- 
gins  V.  Healy,  47  N.  Y.  Super.  Ct.  207  [.af- 
firmed in  89  N.  Y.  636]. 

75.  See  Sharpe  v.  Morgan,  144  111.  382,  33 
N.  E.  22. 

On  bond. —  The  statute  gives  the  creditor 
a  remedy  by  scire  facias  or  debt  against 
sureties  on  a  bond  for  the  release  of  an 
attachment.  Choate  v.  Stark,  18  N.  H. 
131. 

76.  Hayman  v.  Hallam,  79  Ky.  389;  Mc- 
Cormack  v.  Henderson,  10  Ky.  L.  Rep.  541; 
Bauer  v.  Antoine,  22  La.  Ann.  145;  Wallace 
V.  Glover,  3  Rob.  (La.)  411;  Hoshaw  v^.  Gul- 
lett,  53  Mo.  208;  Thole  v.  Watson,  6  Mo. 
App.  591;  Reilly  v.  Golding,  10  Wall.  (U.  S.) 
56,  19  L.  ed.  858  (construing  Louisiana  stat- 
ute ) . 

Rule  before  return-day. —  A  rule  against  a 
surety,  if  taken  after  the  actual  return  of 
the  execution  against  the  principal,  is  regular, 
although  taken  before  the  return-day  named 
in  the  execution.  Doane  v.  New  Orleans,  etc.. 
Tel.  Co.,  11  La.  Ann.  504. 

The  chancellor  may  by  rule  require  the 
obligors  in  a  forthcoming  bond  to  produce  the 
property  or  decree  against  them  the  payment 
of  its  value,  or  he  may  remit  the  party  to  his 
remedy  at  law  on  the  bond.  Hansford  v. 
Perrin,  6  B.  Mon.  (Ky.)  595;  Page  v\  Long, 
4  B.  Mon.  (Ky.)  121. 

Statute  prospective. —  A  statute  giving  a 
right  to  proceed  on  such  bonds  by  motion  is 
entirely  prospective  and  applies  only  to  bonds 
executed  after  the  passage  of  the  act.  Thomp- 
son -v.  Smith,  8  Mo.  723. 

Jurisdiction  of  justice  with  reference  to 
penalty. — A  justice  of  the  peace  has  jurisdic- 
tion on  such  motion  in  an  attachment  com- 
menced before  him,  although  the  penalty  of 
the  bond  exceeds  his  jurisdiction  in  a  direct 
suit  upon  the  bond.  McDowell  v.  Morgan, 
33  Mo.  555. 

77.  Arkansas. —  Fletcher  v.  Menken,  37 
Ark.  206 ;  Brugnian  v.  McGuire,  32  Ark.  733. 
Before  the  statute  it  was  held  error  to  render 


such  a  judgment.  Mizell  v.  McDonald,  25 
Ark.  38 ;  Cheek  v.  Pugh,  19  Ark.  574. 

Georgia. —  Craig  v.  Herring,  80  Ga.  709,  6 
S.  E.  283. 

Iowa. —  Barton  v.  Thompson,  66  Iowa  526, 
24  N.  W.  25;  State  v.  McGlothlin,  61  Iowa 
312,  16  N.  W.  137. 

Mississippi. —  Forbes  v.  Navra,  63  Miss.  1, 
holding  that  if  the  verdict  is  for  plaintiff  on 
the  trial  of  the  issue  in  chief,  it  will  be  pre- 
sumed that  the  court  directed  a  proper  judg- 
ment to  be  entered  and  that  the  failure  to  do 
so  was  occasioned  by  the  clerical  omission  of 
the  clerk,  and  that  in  such  cases  the  judg- 
ment may  be  amended  after  the  lapse  of  the 
term  at  which  it  was  rendered  so  as  to  make 
it  conform  to  that  directed  to  be  entered  by 
the  court. 

Tennessee. —  Richards  v.  Craig,  8  Baxt. 
(Tenn.)  457;  Upton  v.  Philips,  11  Heisk. 
(Tenn.)  215;  Barry  v.  Frayser,  10  Heisk. 
(Tenn.)  206.  A  judgment  which  purports 
to  be  rendered  against  defendant  and  his 
sureties  on  the  delivery  bond,  and  which  is 
the  only  judgment  in  the  case,  is  unau- 
thorized. A  judgment  against  sureties  on 
such  a  bond  rendered  before  judgment  against 
defendant  upon  the  main  cause  of  action  is 
void.  Morning  v.  Alexander,  10  Heisk.  (Tenn.) 
606. 

Texas. —  Vogt  v.  Dorsev,  85  Tex.  90,  19 
S.  W.  1033;  Shirley  v.  Byrnes,  34  Tex.  625. 
Where  the  court  refuses  to  enter  judgment 
against  the  sureties  an  appeal  will  lie.  Ken- 
nedy V.  Morrison,  31  Tex.  207. 

Washington. —  Rodolph  v.  Mayer,  1  Wash. 
Terr.  133. 

United  States.— Kwhn  v.  Mc:Millan,  3  Dill. 
(U.  S.)  372,  14  Fed.  Ca^.  No.  7,945,  1  Centr. 
L.  J.  46,  construing  Tennessee  statute,  and 
holding  that  a  judgment  entered  without  scire 
facias  or  notice  is  not  void  for  want  of 
notice,  although  the  surety  was  a  non-resi- 
dent. 

78.  Wool  folk  f;.  Ingram,  53  Ala.  11;  Cooper 
V.  Peck,  22  Ala.  406. 
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such  bonds  must  be  strictly  complied  with,''^  and  there  must  be  a  substantial  com- 
pliance with  the  requirements  of  the  statute  in  respect  of  all  things  to  be  done  in 
order  to  make  the  statutory  remedy  available.^^ 

(b)  Cumulative  Remedies.  An  action  on  a  bond  for  the  forthcoming  of 
property  or  discharge  of  attachment  is  not  excluded  by  other  and  summary 
remedies  provided  for  the  enforcement  of  such  liabilities.^'^ 

(c)  Defenses  and  Estoppel — (1)  In  General.  Sureties  cannot  defeat  a 
recovery  against  them  by  objections  to  proceedings  in  the  attachment  suit  or  on 
account  of  irregularities  therein.^^    If  the  principals  are  bound,  the  sureties  are 


79.  Woolfolk  V.  Ingrain,  53  Ala.  11,  hold- 
ing, however,  that  a  strict  construction  of  the 
statute  must  not  exclude  cases,  within  the 
legitimate  meaning  of  the  word  and  spirit 
thereof,  and  that  under  this  qualification  a 
statutory  execution  may  issue  against  a 
surety  on  a  forthcoming  bond  after  judg- 
ment against  the  personal  representative  of 
the  principal  obligor  who  died  pending  suit, 
although  the  statute  in  general  terms  de- 
clared that  execution  must  issue  against  the 
obligors. 

The  character  of  the  bond  upon  which  re- 
lief may  be  had  by  motion  depends  upon  the 
statute,  and  if  such  relief  can  be  had  on  a 
replevy  bond  described  by  the  statute  as  one 
for  the  payment  of  a  recovery  and  not  for  the 
production  of  the  property,  the  remedy  is  not 
available  on  a  bond  conditioned  alone  for  the 
forthcoming  of  property.  Clary  v.  Haines,  61 
Ga.  520. 

80.  Louisville  City  R.  Co.  v.  Masonic  Sav. 
Bank,  12  Bush  (Ky. )  416.  See  also  supra, 
XIII,  E,  4,  d. 

Assessment  of  value. —  Where  attachment 
plaintiff  does  not  demand  an  assessment  of  the 
property  retained  by  defendant  as  provided 
by  the  statute,  the  bond  cannot  be  enforcied 
summarily  in  the  sarnie  proceeding  (Lowen- 
stein  V.  McCadden,  54  Ark.  13,  14  S.  W.  1095; 
Young  V.  Pickens,  45  Miss.  553;  Richard  V. 
Mooney,  39  Miss.  357),  but  the  failure  to 
assess  such  value  will  not  preclude  the  court 
from  issuing  a  writ  of  inquiry  to  make  the 
assessment,  to  another  jury,  at  the  same 
term  (Merrill  v.  Melchior,  30  Miss.  516). 

Notice. —  Judgment  cannot  be  rendered  on 
such  motion  (Roach  v.  Burnes,  33  Mq.  319) 
or  rule  (Thompson  v.  Arnett,  (Ky.  1901)  64 
S.  W.  735 )  without  notice ;  but  it  is  held  that 
it  is  unnecessary  to  show  written  notice  of 
the  order  of  delivery  ( Dodd  v.  Butler,  7  Mo. 
App.  583). 

Trial  by  jury. —  A  rule  against  sureties  on 
a  bond  for  the  release  of  attached  property 
was,  under  the  statute  in  Louisiana,  to  be 
tried  summarily  without  a  jury,  unless  de- 
fendant alleged  under  oath  that  the  signa- 
ture was  not  genuine  and  that  judgment  had 
been  satisfied.  Beal  v.  Alexander,  1  Rob. 
(La.)  277. 

Appeal. — A  rule  against  a  surety  on  a  bond 
to  perform  the  judgment  of  the  court  to  show 
cause  why  he  should  not  be  compelled  to  per- 
form is  not  a  final  order  upon  which  an  appeal 
will  lie  to  the  court  of  appeals.  Inman  v. 
Strattan,  4  Bush  (Ky.)  ^445. 

81.  Alabama. —  Troy  v.  Rogers,  116  Ala. 
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255,  22  So.  486,  67  Am.  St.  Rep.  110;  Adler 
V.  Potter,  57  Ala.  571. 

Arkansas. —  Chapline  a?.  Robertson,  44  Ark. 
202. 

loioa. —  State  v.  McGlothlin,  61  Iowa  312, 
16  N.  W.  137. 

Kentucky. —  Thompson  v.  Arnett,  (Ky. 
1901)  64  S.  W.  735. 

Missouri. —  McDowell  V.  Morgan,  33  Mo. 
555. 

Scire  facias  is  not  the  exclusive  remedy. 
Debt  will  lie  on  a  recognizance  entered  into 
in  open  court,  although  it  is  not  signed  by  the 
parties.    Eimer  v.  Richards,  25  111.  289. 

82.  Illinois. — Young  v.  Campbell,  10  111. 
80.  In  an  action  on  a  recognizance  the  regu- 
larity of  the  attachment  proceedings  cannot 
be  questioned.   Eimer  v.  Richards,  25  111.  289. 

Indiana. —  Dunn  v.  Crocker,  22  Ind.  324. 

Iowa. —  New  Haven  Lumber  Co.  v.  Ray- 
mond, 76  Iowa  225,  40  N.  W.  820,  failure  to 
file  delivery  bond.  So  an  appraisement  upon 
the  execution  of  a  delivery  bond  is  necessary 
only  in  order  to  determine  the  amount  of  de- 
livery if  the  parties  do  not  agree  as  to  the 
value  of  the  property.  Woodward  v.  Adams, 
9  Iowa  474. 

Louisiana. —  McRae  V.  Austin,  9  La.  Ann. 
361. 

Massachusetts. — Where  the  court  has  power 
to  permit  a  late  entry  of  a  writ  of  attach- 
ment on  the  consent  of  defendant  without 
motion  and  order  for  that  purpose,  if  such 
consent  is  given,  a  failure  of  plaintiff  to  enter 
the  writ  on  the  return-day  will  not  operate  to 
discharge  the  surety  on  a  bond  given  by  de- 
fendant to  dissolve  the  attachment.  Lee  v. 
James,  150  Mass.  475,  23  N.  E.  226. 

Michigan. —  Goebel  v.  Stevenson,  35  Mich. 
172,  as  to  irregularities  in  affidavit  waived 
by  defendant  in  the  action  who  Was  personally 
served. 

Minnesota. —  Scanlan  v.  O'Brien,  21  Minn. 
434,  holding  that  under  the  statute  requir- 
ing a  bond  with  sureties,  it  is  no  defense  on 
the  part  of  the  obligors  that  the  bond  is 
executed  by  all  the  obligors  therein  as  prin- 
cipals, although  plaintiff  in  the  attachment 
might  have  complained  of  the  officer  for  tak- 
ing a  bond  without  sureties. 

New  York. —  Jewett  v.  Crane,  35  Barb. 
(K  Y.)  208.  Sureties  on  a  bond  to  discharge 
an  attachment  cannot  defend  upon  the  grovmd 
that  the  undertaking  was  not  approved  as 
required  by  the  code,  as  the  approval  of  such 
a  bond  is  for  the  benefit  of  attachment  plain- 
tiff and  the  waiver  of  such  approval  can  be 
injurious  to  no  one  but  him.    Bennett  V. 
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likewise  bound,  and  cannot  it  is  held  set  up  any  defenses  which  are  not  available 
to  their  principals.^^ 

(2)  In  Summary  Proceedings.  The  statute  providing  a  summary  remedy 
against  the  obligors  in  a  bond  does  not  prohibit  or  impair  the  effect  of  any  legal 
defense.^^ 

(3)  Estoppel  by  Eecitals  in  Bond.  Ordinarily  the  obligors  in  a  forthcom- 
ing or  discharge  bond  are  concluded  by  the  recitals  made  in  the  undertaking.^^ 

(4)  Denial  of  Levy.  Sureties  on  a  delivery  bond  cannot  set  up  that  a  valid 
levy  of  the  attachment  was  not  made.^^ 

(5)  Denial  of  Liability  of  Property  to  Seizure.  So  the  sureties  on  a  bond 
for  the  release  of  attached  property  are  generally  estopped  thereby  to  contest 
the  habihty  of  the  property  to  seizure  under  the  writ.^^ 


Mulry,  6  Misc.  (  N.  Y.)  304,  26  N.  Y.  Suppl. 
790,  58  N.  Y.  St.  147. 

Oregon. —  Bunneman  v.  Wagner,  16  Oreg. 
433,  18  Pac.  841,  8  Am.  St.  Rep.  306. 

Rhode  Island. —  Wilson  v.  Donnelly,  19 
R.  I.  113,  31  Ati.  966,  as  to  failure  of  officer 
to  file  forthcoming  bond  with  the  clerk. 

Wisconsin. —  Billingsley  v.  Harris,  79  Wis. 
103,  48  N.  W.  108. 

United  States. —  Huff  v.  Hutchinson,  14 
How.  (U.  S.)  586,  14  L.  ed.  553,  construing 
Wisconsin  statute. 

83.  Fusz  V.  Trager,  39  La.  Ann.  292,  1  So. 
535;  McCloskey  v.  Wingfield,  32  La.  Ann. 
38;  Greenlaw  v.  Logan,  2  Lea  (Tenn.)  185. 

84.  Dunlap  v.  Clements,  18  Ala.  778  (hold- 
ing that  a  release  or  other  legal  discharge  is 
as  good  against  the  bond  as  it  is  at  common 
law,  and  the  effect  of  every  matter  of  defense 
not  affected  by  the  statute  is  to  be  ascer- 
tained by  the  common  law)  ;  Hayman  v.  Hal- 
lam,  79  Ky.  389  (as  to  right  to  set  up,  in 
opposition  to  the  rule  to  show  cause  why 
they  should  not  perform  their  bond,  facts 
which  relieve  them  from  liability)  ;  Quine  v. 
Mayes,  2  Rob.  (La.)  510. 

Supersedeas  to  execution. —  When  a  forth- 
coming bond  is  illegally  return  forfeited,  the 
obligors  may  supersede  and  quash  the  sum- 
mary execution  issued  upon  such  return,  on 
petition  by  them.  Cobb  v.  Thompson,  87  Ala. 
381,  6  So.  373  (certiorari  from  the  circuit 
court  to  a  justice  of  the  peace,  defects  in  such 
case  not  being  available  on  appeal  from  the 
judgment)  ;  Cordaman  V.  Malone,  63  Ala. 
556;  Dunlap  v.  Clements,  18  Ala.  778  (hold- 
ing that  the  proceeding  is  substituted  for 
audita  querela)  ;  Anderson  v.  Rhea,  7  Ala. 
104. 

85.  California. —  Pierce  ^v.  Whiting,  63  Cal. 
538. 

Colorado. —  Klippel  v.  Oppenstein,  8  Colo. 
App.  187,  45  Pac.  224. 

Connecticut. — Birdsall  v.  Wheeler,  58  Conn. 
429,  20  Atl.  607. 

Illinois. —  Crisman  v.  Matthews,  2  HI.  148," 
26  Am.  Dec.  417. 

Louisiana  —  Price  p.  Kennedy,  16  La.  Ann. 
78. 

Neio  York. —  Coleman  u.  Bean,  1  Abb.  Dec. 
(N.  Y.)  394,  3  Keyes  (N.  Y.)  94,  32  How. 
Pr.  (N.  Y.)  370  [affirming  14  Abb.  Pr.  (N.  Y.) 
38] ;  Higgins  -v.  Healy,  47  N.  Y.  Super.  Ct. 
207  [affirmed  in  89  N.  Y.  636]. 


North  Carolina.—  Pearce  v.  Folb,  123  N.  C. 
239,  31  S.  E.  475. 

Issue  and  levy  of  attachment. —  Although 
the  statute  authorizing  attachments  contem- 
plates that  the  giving  of  an  undertaking  to 
discharge  it  shall  be  preceded  by  the  issue  of 
an  attachment,  an  undertaking  reciting  that 
the  attachment  had  issued,  whereas  in  fact 
this  was  not  true,  but  defendant  procured  the 
execution  of  the  obligation,  a  recital  in  the 
undertaking  precludes  the  obligors  from  show- 
ing that  the  obligation  was  given  to  avoid 
the  issue  and  levy  of  the  attachment.  Cole- 
man V.  Bean,  1  Abb.  Dec.  (N.  Y.)  394,  3 
Keyes  (N.  Y.)  94,  32  How.  Pr.  (N.  Y.)  370 
[affirming  14  Abb.  Pr.  (N.  Y.)  38];  Higgins 
V.  Healy,  47  N.  Y.  Super.  Ct.  207  [affirmed  in 
89  N.  Y,  636].  See  also  O.  Sheldon  Co.  v. 
Cooke,  177  Mass.  441,  59  N.  E.  77. 

86.  Alabama. — ^Adler  v.  Potter,  57  Ala.  571. 
California. —  McMillan  v.   Dana,    18  Cal. 

339. 

Illinois. —  The  judgment  directing  the  prop- 
erty attached  to  be  sold  is  conclusive  as  to 
the  fact  that  the  attachment  was  actually 
levied.  Crisman  v.  Matthews,  2  111.  148,  26 
Am.  Dec.  417. 

Iowa. —  The  execution  of  a  delivery  bond  is 
an  admission  that  the  goods  have  been  at- 
tached. New  Haven  Lumber  Co.  v.  Raymond, 
76  Iowa  225,  40  N.  W.  820. 

Minnesota. —  Scanlan  O'Brien,  21  Minn. 
434. 

*  Mississippi. —  Fenner  v.  Boutte,  72  Miss. 
271,  16  So.  259. 

North  Carolina. —  Pearce  v.  Folb,  123  N.  C. 
239,  31  S.  E.  475,  estoppel  by  recital  of  levy 
in  bond. 

87.  Adler  v.  Potter,  57  Ala.  571;  McMil- 
lan V.  Dana,  18  Cal.  339  (where  it  was  said, 
in  an  action  on  the  bond,  that  whether  the 
property  was  subject  to  attachment  or  not 
could  not  be  tried  in  this  collateral  way)  : 
Hobson  V.  Hall,  10  Kv.  L.  Rep.  635  [affirmed 
in  (Ky.  1890)  14  S.  W.  958]. 

Want  of  title  in  defendant  cannot  be  set  up. 

Alabama. —  Sartin  v.  Weir,  3  Stew.  «S:  P. 
(Ala.)  421. 

California. —  Pierce  v.  Whiting,  63  Cal.  538. 

Colorado. —  The  sureties  cannot  set  up  that 
at  the  time  of  the  levy  and  the  execution  of 
the  bond  the  property  belonged  to  them  and 
not  to  attachment  defendant.  Klippel  v.  Op- 
penstein, 8  Colo.  App.  187,  45  Pac.  224. 
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(6)  Inquiry  Into  Grounds  of  Attachment.  In  a  proceeding  to  enforce  lia- 
bility on  a  bond  for  the  release  of  attached  property,  the  truth  of  the  grounds  of 
attachment  cannot  be  inquired  in to.^^ 

(7)  Feaud  or  Mistake.  A  surety  on  a  release  bond  is  bound  to  ascertain  his 
principal,  and  if  by  mistake  he  signs  for  one  instead  of  for  another  he  will  not  be 
allowed  thus  to  defeat  the  levy  and  then  set  up  his  own  act  as  a  defense  ;  and  so 
it  has  been  held  that  the  sureties  cannot  set  up  fraud  on  the  part  of  the  officer  in 
inducing  them  to  execute  the  bond.^^ 

(8)  As  to  Judgment  in  Original  Action.  In  an  action  on  a  bond  given 
for  the  release  of  attached  property  it  cannot  be  shown  that  no  valid  judg- 
ment was  rendered  in  the  original  suit.^^  The  sureties  are  precluded  by  such 
judgment  from  inquiring  into  its  correctness,®^  and  if  the  judgment  is  valid  as 


Connecticut. — Birdsall  v.  Wheeler,  58  Conn. 
429,  20  Atl.  607. 

Illinois. —  Gray  v.  MacLean,  17  111.  404. 

Kentucky. — Hazelrigg  v.  Donaldson,  2  Mete. 
(Ky.)  445. 

Michigan. —  Dorr  v.  Clark,  7  Mich.  310, 
holding  that  it  is  no  defense  to  the  obligors 
that  the  property  did  not  belong  to  at- 
tachment defendant,  or  that  it  was  encum- 
bered. 

Tennessee. —  Smyth  v.  Barbee,  9  Lea 
(Tenn.)  173. 

But  see  Bauer  v.  Antoine,  22  La.  Ann.  145 ; 
Quine  v.  Mayes,  2  Rob.  (La.)  510,  which  cases 
held  otherwise  on  a  rule  in  the  principal  ac- 
tion, against  the  obligors,  although  in  Beal 
V.  Alexander,  1  Bob,  (La.)  277,  it  is  held  that 
where  property  is  attached  in  the  hands  of 
persons  summoned  as  garnishees  and  they  bond 
it,  this  operates  as  a  dissolution  of  the  at- 
tachment and  the  question  of  ownership  of 
such  property  cannot  afterward  be  considered. 
And  in  Iowa  it  is  expressly  provided  (Iowa 
Code  (1897),  §  3911)  that  in  an  action  on 
a  forthcoming  bond  it  shall  be  a  sufficient 
defense  that  property  at  the  time  of  tne  levy 
did  not  belong  to  the  defendant  against  whom 
the  attachment  was  issued.  Ayres,  etc.,  Co. 
V.  Dorsey  Produce  Co.,  101  Iowa  141,  70  N.  W. 
Ill,  63  Am.  St.  Rep.  376. 

Exemption. —  A  judgment  sustaining  an  at- 
tachment is  conclusive  until  reversed  or 
vacated  and  when  sued  on  the  forthcoming 
bond  attachment  defendant  cannot  avail  him- 
self of  the  fact  that  the  property  :was  exempt 
at  the  time  of  its  seizure.  Lane  Implement 
Co.  V.  Lowder,  (Okla.  1901)  65  Pac.  926. 

88.  Ferguson  v.  Glidewell,  48  Ark.  195,  2 
S.  W.  711;  Bildersee  i;.  Aden,  62  Barb.  (N.  Y.) 
175.  The  court  having  refused  to  dissolve  the 
attachment,  such  questions  are  settled  against 
the  sureties.  Com.  v.  Sisler,  196  Pa.  St.  147, 
46  Atl.  420.  But  see  Murphy  v.  Montandon, 
2  Ida.  1048,  29  Pac.  851,  35  Am.  St.  Rep. 
279  (holding  that  where  an  attachment  was 
procured  upon  affidavit,  stating  that  payment 
of  plaintiff's  debt  had  not  been  secured  by 
mortgage,  loan,  etc.,  under  the  statute,  the 
obligors  in  a  Ijond  given  to  release  the  at- 
tachment may  resist  an  action  against  them 
thereon  by  showing  the  falsity  of  the  afl&davit, 
on  the  theory  that  without  a  true  affidavit  in 
compliance  with  the  statute  there  was  no 
jurisdiction  to  issue  the  writ)  ;  Quine  v. 
Mayes,  2  Rob.  (La.)  510  (holding  that  where 
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a  judgment  is  absolutely  void,  any  one  having 
the  least  interest  in  opposing  its  effect  may 
have  such  nullity  pronounced  by  applying  this 
principle  to  the  denial  of  the  truth  of  the 
grounds  of  the  attachment  or  the  interest 
of  defendant  in  the  attached  property). 

Non-residence  of  attachment  defendant 
cannot  be  disputed  in  an  action  against  the 
sureties  on  a  release  bond.  Haggart  v.  Mor- 
gan, 5  N.  Y.  422,  55  Am.  Dec.  350  [affirming 
4  Sandf.  (N.  Y.)  198];  Higgins  v.  Healy,  47 
N.  Y.  Super.  Ct.  207  [affirmed  in  89  N.  Y. 
636]. 

89.  Doane  v.  JSTew  Orleans,  etc..  Tel.  Co.,  11 
La.  Ann.  504. 

90.  Misrepresentation  as  to  character  of 

bond. — Where  a  bond  is  conditioned  for  the 
performance  of  the  judgment  of  the  court,  it  is 
held  that  the  liability  of  the  obligors  was  not 
affected  by  the  fact  that  the  sheriff  induced 
them  to  believe  that  it  was  a  forthcoming 
bond.  McCormack  v.  Henderson,  10  Ky.  L. 
Rep.  541.  See  also  Brand  v.  Craig,  84  Ga.  12, 
10  S.  E.  369. 

Misrepresentation  as  to  levy  —  Delivery 
bond. —  But  in  Connell  t\  Scott,  5  Baxt. 
(Tenn.)  595,  it  was  held  that  it  being  neces- 
sary to  constitute  a  valid  levy  that  the  prop- 
erty be  present  and  within  the  control  of  the 
officer,  a  levy  made  from  a  list  of  property 
and  from  information  given  by  the  debtor, 
but  none  of  the  property  being  present  and 
within  sight  of  the  officer,  was  not  valid  and 
a  bill  may  be  maintained  by  the  surety  in 
the  delivery  bond  to  be  released  therefrom  on 
the  ground  that  his  signature  was  obtained 
by  the  false  representations  of  the  officer  as 
to  the  levy  of  the  attachment. 

91.  Moore  v.  Mott,  (Cal.  1893)  34  Pac. 
345  (holding  that  the  record  of  the  attach- 
ment suit  showing  the  recovery  of  judgment 
precludes  a  finding  that  judgment  was  not 
rendered)  ;  Fogel  v.  Dussault,  141  Mass.  154, 
7  N.  E.  17. 

92.  Reid  v.  Farmers,  etc..  Tobacco  Ware- 
house, 19  Ky.  L.  Rep.  1939,  44  S.  W.  124 
(where  it  was  held  that  it  was  no  defense 
by  the  sureties  on  a  bond  conditioned  to  per- 
form judgment  that  the  judgment  was  by 
fraud  or  mistake  for  a  larger  amount  than 
the  pleadings  authorized)  ;  Javne  v.  Piatt,  47 
Ohio  St.  262,  24  N.  E.  262,  21  Am.  St.  Rep. 
810  (holding  that  in  the  absence  of  fraud, 
collusion,  or  manifest  mistake,  the  sureties 
will  not  be  heard  to  question  the  correctness 
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against  attachment  defendant  it  will  not  avail  the  obligors  that  it  contains  other 
provisions,  which  although  void,  do  not  affect  defendant.^^ 

(9)  Jurisdictional  Objections.  Where  the  objections  on  behalf  of  the 
surety  on  a  bond  to  release  attached  property  go  to  the  jurisdiction  of  the  court 
in  the  attachment  suit  to  issue  the  attachment  they  are  available  to  defeat  liability 
on  the  bond/'*'* 

(d)  Parties  —  (1)  Plaintiff  —  (a)  In  General.  Plaintiff  in  attachment  to 
whom  a  bond  is  given  may  sue  on  it,^^  although  where  the  bond  is  given  to  the  offi- 
cer as  obligee  proceedings  for  its  enforcement  are  properly  brought  in  his  name.^^ 

(b)  Assignment  —  aa.  By  Officer.  Where  the  bond  given  by  attachment  defend- 
ant is  made  to  the  officer  as  obligee  the  latter  may  assign  it  to  plaintiff  in  the 
attachment.^^    Moreover,  in  the  absence  of  a  statutory  modification  of  the  rule 


of  such  judgment  or  inquire  into  the  action 
of  the  court,  either  on  the  preliminary  mo- 
tion or  on  final  judgment). 

Amount. —  The  sureties  on  a  bond  to  dis- 
charge an  attachment  cannot  set  up  objec- 
tions to  the  amount  of  the  judgment  in  the 
original  action.  Morange  v.  Edwards,  1  E.  D. 
Smith  (N.  Y.)  414. 

93.  Provision  in  original  judgment  void  as 
to  sureties. —  Where  judgment  cannot  be  ren- 
dered in  the  main  suit  against  the  sureties 
on  the  bond  given  for  the  release  of  attached 
property,  a  judgment  so  rendered  is  void  only 
as  to  the  sureties  and  not  as  to  defendant, 
and  in  an  .action  on  the  bond  itself  the  mis- 
take in  the  rendition  of  the  judgment  is  not 
available  as  a  defense  to  the  sureties.  Cheek 
V.  Pugh,  19  Ark.  574. 

94.  Georgia. —  English  v.  Reed,  97  Ga.  477, 
25  S.  E.  325,  attachment  procured  without 
giving  the  statutory  bond. 

Idaho. —  Murphv  v.  Montandon,  2  Ida. 
1048,  28  Pac.  851,' 35  Am.  St.  Rep.  279. 

Louisiana. —  Quine  v.  Mayes,  2  Rob.  ( La. ) 
510. 

Maryland. —  Clark  v.  Bryan,  16  Md.  171, 
that  the  record  in  an  attachment  case  shows 
that  attachment  defendant  was  a  non-resi- 
dent and  that  judgment  by  default  was  given 
against  him,  although  he  was  never  sum- 
moned or  otherwise  had  notice  of  the  pro- 
ceedings against  him,  and  never  appeared. 

l^ew  York. —  Cadwell  v.  Colgate,  7  Barb. 
(N.  Y.)  253  ;  Homan  v.  Brinckerhoff,  1  Den. 
(N.  Y. )  184  (attachment  procured  without 
giving  the  statutory  bond). 

Wisconsin. —  Shevlin  v.  Whelen,  41  Wis. 
88. 

United  /8f*afes.-— Pacific  Nat.  Bank  v.  Mix- 
ter,  124  U.  S.  721,  8  S.  Ct.  718,  31  L.  ed. 
567,  holding  that  if  the  attachment  which 
the  bond  was  given  to  dissolve  is  void,  be- 
cause under  the  law  the  property  of  a  na- 
tional bank  was  not  attachable,  the  dissolu- 
tion bond  was  void. 

95.  Plaintiff  not  in  possession. —  It  is  no  - 
ground  to  abate  a  suit  on  a  bond  to  dissolve 
an  attachment,  brought  by  the  party  for 
whose  benefit  it  was  made,  that  the  bond  was 
in  the  custody  of  the  clerk  of  the  court  when 
the  suit  was  commenced.  If  plaintiflf  is  the 
legal  owner  of  the  bond  and  can  produce  it 
at  the  trial,  that  is  enough.    Bowers  v.  Beck, 

2  Nev.  139. 


96.  Young  V.  Campbell,  10  111.  80;  Wag- 
ner V.  Romero,  3  N.  M.  131,  3  Pac.  50  (under 
the  practice  act)  ;  Wilson  v.  Donnelly,  19 
R.  I.  113,  31  Atl.  966. 

By  successor  in  office. — ^A  bond  to  dissolve 
an  attachment  given  to  one  as  marshal  and 
his  successor  in  office  may  be  sued  in  the 
name  of  the  former  after  he  has  been  suc- 
ceeded in  office  by  another.  Huff  v.  Hutchin- 
son, 14  How.  (U.  S.)  586,  14  L.  ed.  553. 

Indemnity  to  sheriff. — Where  a  party  in  in- 
terest in  a  forthcoming  bond  caused  suit  to 
be  brought  thereon  in  the  name  of  the  sher- 
iff to  whom  the  bond  was  executed  he  was  re- 
quired to  indemnify  the  sheriff  against  all 
costs.    Young  V.  Campbell,  9  111.  156. 

97.  Adkins  v.  Allen,  1  Stew.  (Ala.)  130; 
Toolev  V.  Culbertson,  5  How.  (Miss.)  267; 
Morange  v.  Edwards,  1  E.  D.  Smith  (N.  Y.) 
414  (holding  that  such  assignment  may  be 
without  special  authority).  Where  the  stat- 
ute expressly  makes  a  forthcoming  bond  as- 
signable and  another  section  of  the  statute 
authorizes  the  party  to  give  a  bond  for  the 
payment  of  the  judgment  to  be  recovered,  in- 
stead of  a  forthcoming  bond,  it  is  held  that 
a  bond  for  the  payment  of  the  judgment  may 
be  assigned  to  plaintiff  in  attachment.  Car- 
penter V.  Hoyt,  17  111.  529.  And  where, 
after  a  statute  under  which  replevy  can  be 
effected  only  by  special  bail,  an  act  provided 
that  in  case  of  an  absconding  debtor,  replevy 
could  be  effected  only  by  bond,  conditioned  to 
return  the  property  or  pay  and  satisfy  the 
judgment,  without  describing  a  mode  of  pro- 
ceeding upon  such  bond  in  case  of  forfeiture, 
it  was  held  that  the  provisions  of  the  first 
act  relating  to  the  procedure  on  bail-bonds 
applied  to  the  last  act,  and  that  plaintiff  in 
attachment  might  sue  as  assignee  of  the  sher- 
iff on  a  replevy  bond  under  such  last  act. 
Sartin  v.  Weir,  3  Stew.  &  P.  (Ala.)  421 
[cited  in  Cummins  v.  Gray,  4  Stew.  &  P. 
(Ala.)  397]. 

Assignment  as  of  right. —  Plaintiff'  in  at- 
tachment may  require  an  assignment  by  the 
sheriff  to  him.  Dorr  r.  Clark,  7  Mich.'  310. 
And  in  Jones  r.  Jones,  38  Mo.  429,  it  was 
held  that  the  sheriff  has  no  right  to  institute 
proceedings  on  a  forthcoming  bond  but  must, 
under  the  order  of  the  court,  assign  a  bond 
to  plaintiff  in  attachment. 

Sufficiency  of  assignment. —  The  assign- 
ment is  valid  as  signed  by  the  sheriff,  although 
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it  has  been  held  that  the  latter  cannot  sue  on  such  bond,  unless  it  has  been  so 
assigned.^^ 

bb.  By  Attachment  Plaintiff.  An  attaching  plaintiff  to  whom  a  release  bond  is 
executed  may  assign  it,^^  and  where  plaintiff  as  the  real  party  in  interest  may  sue 
on  the  bond  made  to  the  sheriff,  his  assignee  may  maintain  an  action  on  such  a 
bond.^ 

(c)  Keal  Party  in  Interest.  Under  statute,  however,  the  real  party  in  interest, 
or  the  party  intended  to  be  secured  by  the  bond,  may  maintain  an  action  on  the 
bond  in  his  own  name,  notwithstanding  it  is  executed  to  the  officer.^ 

(d)  Joint  and  Several  Parties.  Where,  upon  the  execution  of  a  forthcoming 
bond,  all  creditors  who  attach  during  the  pendency  of  the  lirst  suit  acquire  an 
interest  in  the  bond,  they  are  properly  joined  as  parties  plaintiff  and  may  sue  to 
enforce  liability  on  the  bond.^  But  where  under  the  statute  the  bond  is  held  for 
the  benefit  of  all  creditors  and  may  be  prosecuted  by  them  jointly  or  by  any  one 
of  them  separately  in  respect  to  his  separate  demand,  an  action  on  the  statutory 
bond  conditioned  to  pay  each  creditor  the  amount  due  him  may  be  maintained 
by  a  single  creditor  in  his  own  name.^ 


not  in  his  name  of  office.  Dorr  v.  Clark,  7 
Mich.  310. 

98.  Sartin  v.  Weir,  3  Stew.  &  P.  (Ala.) 
421;  Forrest  v.  O'Donnell,  42  Mich.  556,  4 
N.  W.  259;  McDowell  v.  Morgan,  33  Mo.  555 
(where  it  appears  that  the  statute  required 
an  assignment  of  a  forthcoming  bond). 

Summary  execution. —  Under  the  statute 
which  gives  the  officer's  return  of  a  forfeited 
bond  the  effect  of  a  judgment  upon  which 
execution  may  issue  against  the  obligors  on 
the  bond,  an  assignment  of  the  bond  to  plain- 
tiff is  not  necessary  in  order  to  entitle  him 
to  the  issue  of  an  execution  on  the  return  of 
the  forfeited  bond.  Shute  v.  McMahon,  10 
Ala.  76. 

99.  George  v.  Tate,  102  U.  S.  564,  26  L.  ed. 
232. 

Assignment  of  judgment  by  an  instrument 
which  does  not  mention  the  bond  is  held  to 
be  a  mere  assignment  of  the  judgment,  and 
will  not  authorize  the  assignee  to  maintain 
an  action  on  the  bond  in  his  own  name.  For- 
rest V.  O'Donnell,  42  Mich.  556,  4  N.  W.  259. 

Assignee  for  the  benefit  of  creditors. — 
Where  the  release  bond  is  in  favor  of  at- 
tachment plaintiff,  specifically  named  as 
obligee,  conditioned  that  if  "  said  plaintiff " 
recover  judgment  in  the  actioil,  etc.,  such 
bond  may  pass  to  the  assignee  for  the  benefit 
of  plaintiff's  creditors  and  he  may  be  substi- 
tuted for  the  latter  in  an  action  on  the  bond. 
Slosson  V.  Ferguson,  31  Minn.  448,  18  N.  W. 
281. 

1.  Rowley  v.  Jewett,  56  Iowa  492,  9  N.  W. 
353.  See  also  infra,  XIII,  E,  4,  h,  (v),  (d), 
(1),  (c). 

2.  Curiae  v.  Packard,  29  Cal.  194;  Rowley 
V.  Jewett,  56  Iowa  492,  9  N.  W.  353;  Moor- 
man V.  Collier,  32  Iowa  138;  Sheppard  V, 
Collins,  12  Iowa  570. 

Bond  not  conforming  to  statute. —  But 
where  the  statute  requires  a  replevy  bond 
payable  to  attachment  plaintiff,  a' bond  pay- 
able to  the  officer  is  not  a  statutory  bond, 
and  an  action  upon  such  bond  can  be  prose- 
cuted only  as  an  action  at  common  law.  The 
action  cannot  be  maintained  in  the  name  of 
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attachment  plaintiff,  and  as  the  statute 
which  allows  suits  to  be  prosecuted  in  the 
name  of  the  party  really  interested  is  con- 
fined to  actions  on  contracts  for  the  pay- 
ment of  money  it  has  no  application  to  a 
bond  of  this  character.  Agnew  v.  Leath,  63 
Ala.  345. 

3.  Rutledge  v.  Corbin,  10  Ohio  St.  478. 
In  Indiana,  under  the  statute  permitting 

several  creditors  to  file  their  complaints  and 
become  parties  to  the  original  action,  it  was 
held  that  in  a  suit  upon  an  undertaking 
given  for  the  delivery  of  attached  property 
to  the  sheriff  all  such  creditors  who  had  been 
adjudged  entitled  to  participate  in  the  pro- 
ceeds of  the  property  should  be  made  parties 
plaintiff,  or  if  they  refused  to  join  as  such, 
the  facts  should  be  stated  in  the  complaint 
and  they  should  be  made  defendants.  Moore 
V.  Jackson,  35  Ind.  360. 

In  New  Jersey  the  statute  directed  that  in 
case  of  the  breach  of  the  condition  of  a  forth- 
coming bond  it  should,  on  application  of 
plaintiff  or  any  applying  creditor,  be  as- 
signed to  such  person  as  the  court  should  di- 
rect and  be  prosecuted  for  the  benefit  of 
plaintiff  in  attachment  and  such  applying 
creditors.  Whenever  creditors  come  in,  the 
bond  is  for  their  protection  and  can  be  prose- 
cuted by  any  of  them  as  well  as  by  attach- 
ment plaintiff.  It  is  not  necessary  that  it 
should  appear  what  creditors  had  applied  to 
have  their  claims  adjusted,  as  the  appropria- 
tion of  the  amount  recovered  in  the  suit  on 
the  bond  is  a  matter  for  a  subsequent  pro- 
ceeding, on  the  application  of  the  creditors 
entitled  thereto.  Hanness  v.  Bonnell,  23 
N.  J.  L.  159;  Hanness  v.  Smith,  22  K  J.  L. 
332. 

Joint  bond  —  Action  by  survivor. —  An  ac- 
tion on  a  bond  to  several  obligees  jointly  is 
properly  brought  by  the  survivors  after  the 
death  of  some  of  them.  Donnell  v.  Manson, 
109  Mass.  576. 

4.  Pearce  v.  Hitchcock,  2  N.  Y.  388  [disap- 
proving  Arnold  V.  Tallmadge,  19  Wend. 
(N.  Y.)  527]. 

One  l3ond  in  two  distinct  suits. —  In  Irish 
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(2)  Defendant.  Plaintiff  may  sue  any  one  or  more  of  the  obligors  in  a  joint 
and  several  bond  for  the  release  of  attached  property.^ 

(e)  Pleading  —  (1)  Declaration  or  Complaint  ^ —  (a)  Condition  and  Breach. 
The  declaration  or  complaint  in  an  action  on  such  a  bond  should  set  out  the  con- 
dition of  the  bond,'^  and  allege  the  facts  which  constitute  a  breach  of  such  condi- 
tion,^ as  that  the  attachment  was  released  or  discharged,  where  the  consideration 
of  the  bond  is  such  release  or  discharge,^  the  recovery  of  judgment  in  the  attach- 
ment suit,^^  that  tJie  attachment  was  not  dissolved,^^  the  issue  of  execution,^^  or 


v.  Wright,  12  Rob.  (La.)  563,  it  was  held 
tliat  where  in  two  distinct  suits  the  property 
is  released  on  a  single  bond  containing  dis- 
tinct obligations  in  favor  of  different  obligees 
each  obligee  has  a  distinct  remedy  on  the 
bond  for  the  satisfaction  of  any  judgment  in 
his  suit. 

5.  Wagner  v.  Eomero,  3  N.  M.  131,  3  Pac. 
35,  imder  statute  making  all  joint  contracts 
joint  and  several.  See  also  Smith  v.  Pack- 
ard, 98  Fed.  793,  39  C.  C.  A.  294;  and,  gener- 
ally. Parties. 

6.  For  forms  of  declaration  or  complaint 
see  Huntress  v.  Burbank,  111  Mass.  213; 
Hanness  v.  Smith,  22  N.  J.  L.  332;  Phillips 
t\  Wright,  5  Sandf.  (N.  Y.)  342. 

7.  Albin  v.  Talbott,  46  111.  424,  forthcom- 
ing bond. 

Condition  not  prerequisite  to  liability. —  A 

declaration  on  a  bond  given  for  the  release 
of  attached  property  need  not  set  up  any  con- 
ditions, the  existence  of  which  are  not  neces- 
sary to  fix  liability  of  the  obligors  on  the 
bond.  Gray  v.  Sharp,  62  N.  J.  L.  102,  40 
Atl.  771. 

Variance  on  account  of  clerical  error. —  A 

dissolution  bond  may  be  declared  on  in  form 
as  it  was  intended  to  be  written,  and  a  vari- 
ance occasioned  by  reason  of  a  mere  clerical 
error  in  the  condition  of  the  bond  will  not  be 
material  in  such  a  case.  Leonard  v.  Speidel, 
104  Mass.  356. 

8.  Sufficiency  of  allegation.—  A  declaration 
on  a  forthcoming  bond  which  alleges  that 
defendants  did  not  have  the  property  forth- 
coming according  to  the  condition  of  the 
bond,  but  wholly  failed  and  refused  to  do  so, 
sufficiently  shows  a  breach  of  the  condition. 
Young  V.  Campbell,  10  111.  80.  And  in  an 
action  upon  an  undertaking  conditioned  that 
defendant  shall  perform  the  judgment  of  the 
court  in  the  attachment  suit,  the  breach  was 
held  to  be  sufficiently  pleaded  by  an  aver- 
ment of  the  rendition  of  judgment  in  favor  of 
plaintiff  against  defendant  in  the  attach- 
ment, the  amount  of  the  judgment,  and  the 
fact  that  it  remained  unpaid  in  whole  or  in 
part.  Winton  i\  Myers,  8  Okla.  421,  58  Pac. 
634. 

Breach  in  words  of  condition. —  A  breach  is 
sufficiently  set  forth  if  it  is  laid  in  the  words 
of  the  condition  of  the  bond.  Hanness  v. 
Smith,  22  N.  J.  L.  332. 

Objection. —  In  an  action  on  a  bond  to  dis- 
solve an  attachment,  objection  that  the  decla- 
ration did  not  allege  the  breach  of  the  bond 
should  be  taken  by  demurrer,  and  cannot  be 
raised  for  the  first  time  at  the  trial  under 
a  general  denial.  Huntress  v.  Burbank,  111 
[45} 


Mass.  213.  But  see  the  cases  cited  infra, 
next  note. 

Judgment  on  pleadings. —  An  action  on  a 
dissolution  bond  conditioned  to  satisfy  judg- 
ment comes  within  the  statute  authorizing 
plaintiff  to  take  judgment  at  the  first  day 
of  the  term,  on  filing  an  affidavit  stating  the 
true  amount  of  defendant's  indebtedness  and 
the  writing  or  account  by  which  defendant  is 
indebted,  unless  defendant  has  filed  a  verified 
plea  containing  a  good  defense  (McAllister  v. 
Eichengreen,  34  Md.  54 )  ;  or  authorizing 
judgment  on  the  pleadings  if  the  facts  in 
the  complaint  are  insufficiently  denied  or 
substantially  admitted  (Fitzgibbon  v.  Cal- 
vert, 39  Cal.  261)  ;  or  authorizing  judgment 
in  an  action  on  an  instrument  for  the  pay- 
ment of  money  only,  for  the  sum  claimed  in 
the  complaint,  upon  striking  out  as  frivolous 
a  demurrer  to  the  complaint  (Coe  v.  Straus, 
11  Wis.  72). 

9.  Release  or  discharge  of  attachment. — 
Williamson  v.  Blattan,  9  Cal.  500  (holding 
that  the  failure  to  make  such  allegation  ren- 
ders the  complaint  bad  on  general  demurrer) ; 
Palmer  i;.  Melvin,  6  Cal.  651.  But  see  other- 
wise, Bennett  v.  Mulry,  6  Misc.  (N.  Y.)  304, 
26  N.  Y.  Suppl.  790,  58  N.  Y.  St.  147,  where 
such  an  allegation  was  regarded  as  an  effort 
to  anticipate  a  possible  defense. 

Complaint  on  bond  to  prevent  levy. —  In  an 
action  on  an  undertaking  given  to  prevent 
levying  an  attachment,  the  complaint  is  de- 
fective if  it  does  not  aver  that  the  sheriff 
did  not  complete  the  levy,  or  if  it  avers  that 
the  sheriff  proceeded  to  levy,  without  show- 
ing that  he  went  no  farther.  Coburn  f.  Pear- 
son, 57  Cal.  306. 

To  open  default  judgment  and  discharge 
attachment. —  If  the  bond  is  not  given  until 
after  judgment  by  default  in  the  action,  and 
it  is  executed  for  the  purpose  of  setting 
aside  the  default  and  to  discharge  the  attach- 
ment, both  the  setting  aside  of  the  default 
and  the  discharge  of  the  attachment  should 
be  alleged.    Jenner  i\  Stroh,  52  Cal.  504. 

10.  Adams  v.  Jaeoway,  34  Ark.  542 ;  Cres- 
well  V.  Woodside,  8  Colo.  App.  518,  46  Pac. 
842. 

Bond  to  prevent  levy. —  In  an  action  on  a 
■bond  given  to  prevent  levy,  an  averment  that 
judgment  was  recovered,'  entered,  and  dock- 
eted is  sufficient.  McCutcheon  r.  Weston.  63 
Cal.  37,  2  Pac.  727. 

11.  Creswell  r.  Woodside,  8  Colo.  App.  514, 
46  Pac.  842. 

12.  A  special  execution  being  a  prerequisite 
to  liability  on  a  bond  conditioned  to  deliver 
the  property  to  the  sheriff  on  demand,  or 
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demand  for  redelivery  or  for  payment/^  where  the  liability  under  the  bond  is 
conditioned  upon  these  things. 

(b)  Facts  Concluded  by  Recitals  in  or  Execution  of  Bond.  In  an  action  on 
an  undertaking  for  the  release  of  attached  property,  the  complaint  need  not 
aver  or  set  out  facts  which  the  obligor  in  the  bond  is  estopped  to  deny  by  the 
recitals  in  the  bond  or  by  the  execution  of  it.^* 

(c)  To  Recover  For  Diminution  in  Value.  In  an  action  on  a  redelivery  bond 
to  recover  for  diminution  in  value^of  property  returned  by  defendant,  an  allega- 
tion that  the  property  was  injured  by  usage  and  neglect  sufficiently  charges  that 
defendant  was  in  fault.^^ 

(2)  Plea  oe  Answer.  In  debt  on  a  bond  given  to  discharge  an  attach- 
ment the  action  is  on  the  specialty,  and  a  plea  of  nil  debet  is  not  appropriate,^^ 
and  under  a  general  denial  only  the  material  allegations  of  the  complaint  are  put 
in  issue  and  need  be  proved.^' 


upon  failure  so  to  do  to  pay  the  value  of 
the  property  to  the  extent  of  any  judgment 
which  may  be  recovered,  a  complaint  on  such 
a  bond  must  allege  that  such  execution  duly 
issued  and  a  demand  on  the  obligors  by  vir- 
tue thereof.  Wright  v.  Manns,  111  Ind.  422, 
12  N.  E.  160. 

13.  Mullally  v.  Townsend,  119  Cal.  47,  50 
Pac.  1066  (holding  that  under  a  statute  pro- 
viding for  the  release  of  an  attachment  on 
the  execution  of  a  bond  conditioned  to  rede- 
liver the  property  on  demand,  or  to  pay  the 
value  thereof  on  demand,  an  allegation  that 
plaintiff  demanded  of  defendants  "  that  they 
pay  the  plaintiff  the  said  judgment,  and  de- 
manded of  them  the  fulfillment  of  the  obli- 
gation as  expressed  in  said  undertaking,"  was 
sufficient  on  demurrer  to  show  that  the  de- 
mand was  made  as  required  by  the  statute, 
where  the  value  of  the  property  exceeded  the 
amount  of  the  judgment)  ;  Pierce  v.  Whiting, 
63  Cal.  538 ;  Murray  f  .  Ginsberg,  10  Colo. 
App.  63,  48  Pac.  968. 

14.  Bowers  v.  Beck,  2  Nev.  139. 

Issue  of  attachment. — It  is  not  necessary  to 
aver  that  the  warrant  of  attachment  duly 
issued.    Coe  t".  Straus,  11  Wis.  72. 

Facts  which  authorize  the  issue  of  the  at- 
tachment need  not  be  pleaded.  McMillan  V. 
Dana,  18  Cal.  339.  The  warrant  is  a  judicial 
determination  that  the  writ  should  issue. 
Cruyt      Phillips,  16  How.  Pr.  (N.  Y.)  120. 

Non-residence  of  debtor. —  It  is  not  neces- 
sary for  plaintiff  to  allege  or  prove  the  non- 
residence  of  the  debtor  where  the  bond  is  in 
form  good  at  common  law  and  independent 
of  the  statute.  Kanouse  v.  Dormedy,  3  Den. 
(N.  Y.)  567. 

15.  Creswell  v.  Woodside,  8  Colo.  App.  514, 
46  Pac.  842,  upon  the  principle  that  for  such 
diminution  in  value  the  obligors  would  be 
liable,  and  as  the  property  was  delivered  to 
defendant  upon  the  execution  of  the  redeliv- 
ery bond  the  presumption  was  that  such  pos- 
session continued,  and  therefore  the  allega- 
tion of  damage  from  usage  or  neglect  suffi- 
ciently charged  that  the  usage  and  neglect 
was  that  of  defendant. 

16.  Blydenburgh  v.  Carpenter,  Lalor  (N.  Y.) 
169,  holding  that  nil  debet  was  not  an  ap- 
propriate plea  under  the  early  statute  in 
New  York,  which  provided  for  the  giving  of 

[XIII,  E,  4,  h,  (v),  (e),  (1).  (a)] 


a  bond  in  discharge  of  an  attachment  to 
operate  for  the  benefit  of  all  creditors  who 
might  come  in,  and  conditioned  to  pay  the 
amount  justly  due  and  owing  to  each,  pro- 
vided it  is  established  by  proof  on  the  trial 
that  the  debt  was  due  and  owing  at  the  time 
plaintiff  became  an  attaching  creditor. 

17.  Bennett  v.  Mulry,  6  Misc.  (N.  Y.)  304, 
26  N.  Y.  Suppl.  790,  58  N.  Y.  St.  147,  hold- 
ing that  if,  after  an  undertaking  to  discharge 
an  attachment,  its  object  is  defeated,  such 
fact,  if  it  be  a  defense,  must  be  set  up  in 
the  answer.  So  if,  upon  separate  answers, 
sureties  might  by  plea  and  proof  avail  them- 
selves of  any  invalidity  of  the  judgment 
against  the  principal,  they  cannot  do  so  un- 
der an  answer  which  is  a  simple  denial  of 
the  existence  of  the  judgment.  Fogel  v. 
Dussault,  141  Mass.  154,  7  N.  E.  17. 

Instrument  not  sealed  —  Non  est  factum. — 
Objection  to  the  introduction  of  the  bond 
in  evidence  on  the  ground  that  it  is  not  sealed 
will  not  be  considered  unless  the  execution 
of  the  instrument  is  denied  in  an  answer 
under  oath.  State  v.  Chamberlin,  54  Mo. 
338. 

Sufficiency  of  pleas  in  bar. —  In  Iowa,  where 
the  defense  that  property  levied  upon  did  not 
belong  to  attachment  defendant  was  available 
to  the  obligors  on  the  bond  given  to  discharge 
the  property  from  the  attachment  or  for  its 
redelivery,  it  was  held  that  defendants  must 
show  by  their  pleading  in  whom  the  title 
was,  under  the  rule  requiring  a  plea  to  be 
definite  and  specific,  and  further,  because 
this  is  new  matter  introduced  by  defendants 
which  requires  them  to  tender  an  aflirmative 
issue.  Blatchley  v.  Adair,  5  Iowa  545.  So 
in  order  to  raise  the  defense  that  the  attach- 
ment issued  without  the  necessary  accom- 
panying bond,  the  surety  should  distinctly 
and  unequivocally  aver  in  his.  plea  that  no 
attachment  bond  had  been  executed  before 
the  issue  and  levy  of  the  attachment.  Eng- 
lish v.  Eeed,  97  Ga.  477,  25  S.  E.  325.  But 
a  plea  in  bar  that  the  property  after  judg- 
ment was  taken  and  sold  under  special  exe- 
cution is  good  without  averment  as  to  the 
liability  of  the  property  for  levy  and  sale, 
because  the  obligors  in  the  bond  can  have  no 
concern  with  such  question.  Hogan  V.  Shut- 
ler,  53  111.  487. 
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(f)  Evidence  —  (1)  In  General.  Plaintiff  in  an  action  to  enforce  liability 
on  a  bond  for  the  release  of  attached  property  should  show  the  execution  of 
such  a  bond  as  that  under  which  he  seeks  to  recover, as  well  as  a  compliance 
with  the  conditions  of  the  bond  which  are  prerequisite  to  liability ;  but  in  an. 
action  on  a  forthcoming  or  discharge  bond  which  recites  the  attachment  and  levy 
it  is  not  necessary  to  introduce  in  evidence  the  attachment,^  or  the  judgment  in 
attachment,  when  the  lieri  facias  issued  thereon,  with  a  nulla  hona  return,  and 
showing  the  amount  of  the  judgment  is  introduced. 

(2)  Value  of  Property  or  Interest.  Where  liability  on  the  bond  is  con- 
fined to  attachment  defendant's  interest  in  the  property  it  will  be  presumed  that 
such  interest  was  the  amount  ordered  to  be  attached  by  the  writ.^^    So  a  recital 


Notice  of  special  matter  with  non  est  fac- 
tum.—  In  an  action  on  a  dissolution  bond  the 
plea  of  non  est  factum  with  notice  of  special 
matter  that  an  appeal  had  been  taken  and 
allowed  to  the  supreme  court  was  held  not 
to  show  a  defense,  because  there  was  no  alle- 
gation that  the  appeal  was  still  pending. 
Poteet  V.  Boyd,  10  Mo.  160. 

18.  Execution  by  one  of  several  obligors. — 
Where  the  case  stands  as  if  originally 
brought  against  one  only  of  the  obligors  on  a 
joint  and  several  forthcoming  bond,  proof  of 
execution  by  the  other  obligors  is  not  neces- 
sary. Smith  V.  Packard,  98  Fed.  793,  39 
C.  C.  A.  294,  as  to  such  proof  when  a  dis- 
missal had  been  entered  before  trial  as  to  all 
but  one  obligor. 

Execution  by  agent  —  Pleading  and  proof. 
—  Where  the  ultimate  fact  is  pleaded  that 
the  instrument  sued  on  was  executed  by  de- 
fendant, evidence  that  another  had  acted  un- 
der an  antecedent  authority  on  his  behalf, 
or  that  he  had  subsequently  ratified  an  unau- 
thorized act  in  that  respect,  is  competent  to 
establish  the  ultimate  fact  of  execution  by 
defendant  as  alleged.  Lynch  v.  Smyth,  25 
Colo.  103,  54  Fac.  634. 

Lost  bond. — Where  a  bond  has  been  prop- 
erh^  filed  and  afterward  lost,  a  copy  pre- 
served among  plaintiff's  papers  may  be  ad- 
mitted in  evidence.  Wagner  v.  Romero,  3 
N.  M.  131,  3  Pac.  50.  And  so  an  entry  upon 
the  appearance  docket  made  by  the  court 
"  bond  to  be  substituted  for  attachment  filed 
January  9,  1875,"  followed  by  the  names  of 
the  obligors,  may  be  given  in  evidence  in  an 
action  on  the  lost  undertaking,  where  a  com- 
plete record  of  the  action  was  not  made. 
Chapman  v.  Seely,  8  Ohio  Cir.  Ct.  179,  4 
Ohio  Cir.  Dec.  395. 

Presumption. —  An  objection  to  the  failure 
to  show  that  a  forthcoming  bond  has  been 
filed  will  yield  to  the  presumption  that  the 
officer  did  his  duty  in  this  respect.  New 
Haven  Lumber  Co.  v.  Raymond,  76  Iowa  225, 
40  N.  W.  820,  holding  further  that  the  stat- 
ute as  to  the  filing  of  a  forthcoming  bond 
was  merely  directory.  So  where  the  statute 
provided  that  a  bond  should  be  approved  by 
the  court  or  the  judge,  but  that  it  might  in 
vacation  be  executed  in  the  presence  of  the 
sheriff  having  the  writ  in  his  hands,  or  after 
the  return  of  the  writ  b^'fore  the  clerk,  over 
an  objection  tliat  it  did  not  appear  that  the 
bond  was  executed  or  approved  by  the  court 
or  judge,  it  was  held  that  as  there  was  noth- 


ing in  the  record  to  show  that  the  writ  had 
not  been  returned,  or  that  the  clerk  was  not 
authorized  to  take  and  approve  the  bond,  the 
appellate  court  would  not  presume  that  such 
facts  did  not  exist.  Budd  v.  Durall,  36  Iowa 
315. 

Parol  evidence  will  not  be  admitted  for  the 
purpose  of  showing  that  a  bond  plainly  com- 
ing under  the  provisions  of  one  statute  was 
designed  to  operate  under  the  provisions  of 
an  entirely  different  one  (Smith  v.  Scott,  86 
Ind.  346 ) ,  although  such  evidence  is  admissi- 
ble to  explain  a  mistake  in  the  recital  of  a 
bond  (Palmer  v.  Vance,  13  Cal.  553). 

19.  Variance. — Where  it  is  alleged  that  de- 
fendant in  an  attachment  suit  died  before 
judgment,  that  his  administrator  was  made 
defendant,  and  judgment  was  rendered  against 
such  administrator,  a  transcript  of  the  jus- 
tice showing  judgment  against  defendant  in 
his  individual  capacity  will  not  sustain  the 
declaration.    Butler  v.  Wilson,  10  Ark.  313. 

20.  Doyal  v.  Johns,  90  Ga.  188,  15  S.  E. 
776 ;  Christal  v.  Kelly,  88  N.  Y.  285. 

21.  Doyal  v.  Johns,  90  Ga.  188,  15  S.  E. 
776. 

Necessity  for  judgment  and  execution  see 
supra,  XIII,  E,  4,  h,  (ii),  (b)  ;  XIII,  E,  4, 
h,  (II),  (c). 

Justice's  transcript. —  In  an  action  on  a 
bond  to  release  property  on  an  attachment 
issued  by  a  justice  of  the  peace,  the  justice's 
transcript  must  show  all  legal  prerequisites 
to  the  issue  of  the  attachment  in  order  to 
make  such  transcript  competent  evidence. 
Butler  V.  Wilson,  10  Ark.  313. 

Proof  of  original  claim. —  Under  an  early 
statute  in  New  York,  in  an  action  on  a  bond 
given  to  discharge  a  foreign  attachment,  the 
condition  of  which  bond  was  to  pay  the  at- 
taching creditor  the  amount  justly  due  and 
owing  by  the  debtor  at  the  time  the  former 
became  an  attaching  creditor,  on  account  of 
any  sum  so  claimed  and  sworn  to  by  him, 
the  creditor  was  required  to  establish  his  de- 
mand in  the  same  manner  as  in  an  action 
against  the  debtor.  Oakley  r.  Aspinwall,  4 
N.  Y.  513:  Thompson  v.  Dickerson,  12  Barb. 
(N.  Y.)  108. 

22.  Birdsall  v.  Wheeler,  58  Conn.  429,  20 
Atl.  607,  where  the  statute  relating  to  the 
execution  of  a  bond  for  the  dissolution  of  an 
attachment  provided  that  when  defendant  in 
an  action  against  an  obligor  shall  claim  that 
the  interest  of  the  principal  in  the  bond  at 
the  time  of  the  execution  of  the  bond  was  of 
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in  the  bond  of  the  value  of  property  is  evidence  of  such  value  against  the 
obligors,^  and  it  has  been  held  that  where  the  liability  of  the  obligors  is  for  the 
decrease  in  the  value  of  goods  between  the  date  of  their  release  and  the  date  of 
their  redelivery  the  sum  for  which  the  property  is  sold  at  sheriffs  sale  is  conclu- 
sive of  its  valiie.^ 

(3)  Effect  of  Official  Retuen  m  Attachment  Suit.  The  official  return  of 
the  sheriff  on  the  process  in  an  attachment  suit  is  evidence  of  his  official  acts  as 
against  both  principal  and  surety  in  a  forthcoming  or  dissolution  bond.^^ 

(g)  Measure  of  Recovery  —  (1)  In  General.  The  measure  of  recovery  on 
a  bond  for  the  release  of  attached  property  depends  upon  the  terms  and  con- 
ditions of  the  instrument,^®  or  of  the  statute  by  which  such  liability  is  lixed.^ 

(2)  Amount  of  Judgment,  Claim,  oe  Yalue  of  Peopekty.  Thus  a  bond 
conditioned  for  the  return  of  property  in  case  judgment  is  rendered  for  plaintiff 
subjects  the  obligors  to  liability  for  the  amount  of  the  judgment  with  costs,^^  or 
the  value  of  the  property,  if  that  is  less  than  the  amount  of  the  judgment.^^ 


•less  value  than  the  amount  ordered  to  be  at- 
tached the  burden  of  proving  the  actual 
value  of  such  interest  is  on  defendant. 

Value  found  in  action  for  conversion. —  Tn 
an  action  for  conversion,  attachment  of  the 
property  was  dissolved  by  bond.  Thereafter 
a  portion  of  the  property  was  returned  to 
plaintiff,  who  subsequently  recovered  a  judg- 
ment made  up  of  amounts  representing  the 
value  of  the  property  returned,  which  was 
fixed,  and  damages  to  the  property  not  re- 
turned, estimated  at  a  particular  sum.  In 
an  action  on  the  bond  to  recover  the  value  of 
the  property  not  returned  it  was  held  that 
the  report  of  the  committee  in  the  original 
suit  was  not  admissible  against  the  obligors, 
except  for  the  purpose  of  showing  the  fact  of 
judgment,  and  not  for  the  purpose  of  showing 
the  value  of  the  property  at  the  time  of  the 
attachment,  because  the  report  found,  the 
value  at  the  time  of  the  conversion  only,  which 
was  four  months  before  the  attachment,  and 
defendants  in  the  action  on  the  bond  were  not 
parties  to  the  action  for  the  conversion. 
Trubee  v.  Wheeler,  53  Conn.  458,  2  Atl. 
319. 

23.  Prima  facie  or  conclusive. —  P^ecitals  in 
the  bond  of  value  are  'prima  facie  evidence 
of  such  value.  Weed  v.  Dills,  34  Mo.  483; 
Ward  V.  Kent,  6  Lea  (Tenn.)  128.  And  it 
is  held  that  a  recital  that  the  value  of  the 
property  "  does  not  exceed  "  the  sum  named, 
while  conclusive  against  the  assertion  of  a 
larger  value,  establishes  no  particular  value. 
Smith  V.  Packard,  98  Fed.  793,  39  C.  C.  A. 
294.  But  in  Klippel  f.  Oppenstein,  8  Colo. 
App.  187,  45  Pac.  224,  the  recital  of  value 
Avas  held  to  be  conclusive. 

24.  Creswell  v.  Woodside,  (Colo.  App. 
1900)  63  Pac.  330. 

25.  Dodd  V.  Butler,  7  Mo.  App.  583,  as  to 
return  on  attachment.  So  the  proper  and 
legal  mode  of  showing  whether  a  judgment 
is  satisfied  in  an  action  on  a  bond  condi- 
tioned to  pay  the  judgment  is  the  return  of 
the  officer  on  the  execution.  Huntress  i;. 
Burbank,  111  Mass.  213. 

,  Conclusive  effect. —  In  an  action  against 
sureties  on  a  delivery  bond  for  failure  after 
judgment  to  deliver  the  attached  property, 
the  officer's  return  of  the  failure  to  deliver, 
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indorsed  on  a  special  execution,  is  conclusive 
and  cannot  be  controverted  by  defendant. 
Chapline  v.  Eobertson,  44  Ark.  202.  But  on 
a  petition  to  supersede  an  execution  issued 
against  the  petitioner  as  surety  on  a  for- 
feited delivery  bond,  he  may  show  that  the 
sheriff's  return  that  the  bond  was  forfeited 
was  false.    Anderson  v.  Rhea,  7  Ala.  104. 

26.  Mason  v.  Whipple,  31  Vt.  473. 

27.  Dunlap  v.  Clements,  18  Ala.  778. 

28.  Dunlap  v.  Clements,  18  Ala.  778 
(where  the  amount  to  be  paid  by  the  obligors 
when  the  bond  is  returned  forfeited  is  fixed 
bj  the  statute  as  the  sum  recovered  in  an 
attachment  suit  and  the  costs  of  that  suit)  ; 
Schuyler  v.  Sylvester,  28  N.  J.  L.  487  (hold- 
ing that  the  lien  of  the  writ  while  it  re- 
mained on  the  property  was  only  to  the  ex- 
tent of  the  money  due  to  plaintiff;  that  if 
the  property  had  been  rendered  according  to 
the  condition  of  the  bond,  that  is  all  which 
he  could  have  made  out  of  it,  and  that  such 
amount,  with  costs,  is  therefore  the  measure 
of  damages ) . 

The  whole  of  the  penalty  of  the  bond  may 
be  recovered  if  any  part  of  the  property  is 
not  delivered,  notwithstanding  a  part  of  the 
property  has  been  delivered.  Bland  v.  Crea- 
ger,  13  B.  Mon.  (Ky.)  509. 

29.  Turner  v.  Armstrong,  9  111.  App.  24, 
under  an  instrument  in  which  the  party 
simply  contracts  to  deliver  specified  property. 
So  in  Ehode  Island,  where  the  condition  of  a 
bond  was  that  it  should  be  void  if  the  goods 
should  be  returned  after  judgment  to  satisfy 
the  execution  thereon,  "  or  if  "  the  judgment 
should  be  paid,  and  the  statute  under  which 
the  bond  was  given  provided  that  the  bon(1 
should  be  in  double  the  value  of  the  goodn 
conditioned  to  be  void  if  the  goods  be  re- 
turned "  unless "  the  judgment  be  paid,  it 
was  held  that  the  value  of  the  goods  being 
less  than  the  amount  of  the  judgment  the 
liability  was  only  for  the  value  of  the  goods. 
Pearce  v.  Maguire,  17  R.  I.  61,  20  Atl. 
98. 

Bond  not  under  statute. —  In  Adler  v.  Pot- 
ter, 57  Ala.  571,  it  was  held  that  a  statutory 
bond  imposed  liability  only  for  the  amount 
of  the  judgment  in  the  attachment  suit; 
that  this  obligation  resulted  from  the  ex- 
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Where  a  bond  to  dissolve  an  attachment  is  conditioned  to  satisfy  any  judgment 
that  may  be  recovered  against  defendant,  the  judgment  recovered  in  the  attach- 
ment suit  tixes  the  amount  to  be  paid  under  the  bond,^  up  to  the  amount  of  the 
penalty  of  the  bond.^^  But  where  the  undertaking  is  conditioned  for  the  pay- 
ment of  the  value  of  the  property,  not  exceeding  a  certain  sum,  the  liability  is 
limited  to  the  value  of  the  property  and  cannot  be  extended  to  the  sum  named, 
or  to  include  the  liability  of  defendant  in  the  suit.^^ 

(3)  Determination  of  Yalue.  When  the  value  of  the  property  furnishes 
the  rule  of  damages,  the  value  is  that  at  the  time  of  the  seizure  under  the  attach- 


press  terms  of  the  statute;  that  if  the  stat- 
ute was  silent  in  this  respect  the  extent  of 
the  obligation  would  be  che  damages  that 
plaintiff  had  sustained,  that  is,  the  value 
of  the  property,  if  that  did  not  exceed  the 
amount  of  the  judgment,  and  where  a  bond 
is  not  valid  under  the  statute,  but  only  as 
a  common-law  obligation,  the  measure  of  re- 
covery is  the  value  of  the  property. 

Debt  or  value  of  property. — Where,  under 
the  statute,  defendant,  at  his  option,  may 
give  a  bond  in  double  the  amount  of  plain- 
tiff's demand,  or  in  double  the  value  of  the 
property,  conditioned  to  pay  the  debt  on 
the  one  hand,  or  the  value  of  the  property 
on  the  other,  the  judgment  in  the  one  case 
is  for  -the  penalty  to  be  satisfied  on  payment 
of  the  debt,  and  in  the  other  to  be  satis- 
fied by-  the  return  of  the  property  or  the 
payment  of  its  value.  Kuhn  v.  Spellacy,  3 
Lea  (Tenn. )  278;  Barry  Frayser,  10  Heisk. 
(Tenn.)  206.  But  if  the  bond  is  in  the 
penalty  of  double  the  debt,  and  is  condi- 
tioned for  the  payment  of  the  debt,  or  the 
value  of  the  property  in  the  alternative, 
the  sureties  are  not  entitled  to  have  the 
judgment  restricted  to  the  value  of  the  prop- 
ertv  but  must  pay  the  debt.  Bond  v.  Green- 
waid,  4  Heisk.  (Tenn.)  453. 

Nominal  damages. —  In  Hayman  v.  Hal- 
lam,  79  Ky.  389,  it  was  held  that  the  obli- 
gors in  a  forthcoming  bond  are  liable  for 
nominal  damages  only  on  failure  to  produce 
property .  attached  which  was  not  more  than 
sufficient  to  satisfy  prior  liens  upon  it. 

30.  California. —  March  Barnet,  121  Cal. 
419,  51  Pac.  20,  53  Pac.  933;  Hammond  v. 
Starr,  79  Cal.  556,  21  Pac.  971,  in  which 
latter  case  the  measure  is  the  amount  of 
recovery  with  interest  thereon  to  the  date  of 
judgment  in  the  action  on  the  bond. 

Maryland. —  McAllister  v.  Eichengreen,  34 
Md.  54. 

Massachusetts. —  Mutray  v.  Shearer,  7 
Cush.  (Mass.)  333. 

Michigan. —  Where  a  party  may,  at  his 
option,  execute  a  bond  either  for  the  payment 
of  the  judgment  or  for  the  production  of  the 
property  to  satisfy  the  execution  and  he 
chooses  to  execute  the  first  kind,  the  obligors 
are  liable  for  the  full  amount  of  the  judg- 
ment, irrespective  of  the  value  of  the  prop- 
erty, and  notwithstanding  another  section 
of  the  statute  provides  that  in  case  of  fail- 
ure to  .  perform  the  condition  of  any,  such 
bond,  plaintiif  shall  be  entitled  to  recover 
thereon  the  full  value  of  the  property  at- 


tached, or  so  much  thereof  as  shall  be  suffi- 
cient to  satisfy  the  judgment.  This  last 
section  provides  the  rule  of  damages  for  both 
kinds  of  bonds  and  the  reference  to  the  value 
of  the  property  attached  applies  to  the  bond 
for  the  production  of  the  property.  Phan- 
steihl  V.  Vanderhoof,  22  Mich.  296.  And  if 
the  party  execute  a  bond  for  the  production 
of  the  property,  or  in  default  thereof,  for 
payment  of  judgment,  the  measure  of  dam- 
ages will  be  the  amount  of  the  judgment  and 
not  simply  the  appraised  value  of  the  goods 
seized.    Gloebel  v.  Stevenson,  35  Mich.  172. 

Oklahoma. —  Winton  v.  Myers,  8  Okla.  421, 
58  Pac.  634. 

31.  Fetterman  v.  Hopkins,  5  Watts  (Pa.) 
539;  Billingsley  v.  Harris,  79  Wis.  103,  48 
N".  W.  108,  in  which  latter  case  it  is  held 
that  where  the  bond  is  in  a  fixed  penalty  for 
payment  of  judgment,  together  Avith  costs 
"  not  exceeding  $250,  with  interest,"  this  last 
clause  is  a  limitation  applicable  to  the  costs 
only,  and  not  to  the  liability  of  the  obligors 
for  the  judgment. 

Defendant's  interest. —  Under  Conn.  Gen. 
Stat.  §§  929-&35,  the  obligation  given  to  dis- 
solve an  attachment  was  conditioned  to  pay 
the  actual  value  of  defendant's  interest,  not 
exceeding  the  amount  of  the  recognizance. 
Birdsall  v.  Wheeler,  58  Conn.  429,  20  Atl. 
607. 

32.  Curtin  v.  Harvey,  120  Cal.  620,  52 
Pac.  1077. 

Sale  of  part  of  property. —  In  an  action  on 
a  bond  for  the  release  of  the  property  and 
discharge  of  the  attachment,  conditioned  for 
the  redelivery  of  the  property,  or  the  pay- 
ment of  tne  full  value  thereof,  not  exceeding 
a  certain  sum,  if  a  portion  of  the  attached 
property  is  levied  upon  and  sold  by  the 
sheriff  under  an  execution  upon  the  judgment 
in  the  action,  the  measure  of  damages  is  the 
full  value  of  the  property  attached,  less  the 
amount  of  the  proceeds  of  the  sale.  Metro- 
vich  V.  Jovovich,  58  Cal.  341. 

Expenses  previous  to  surrender. —  Where 
imder  several  Avrits  a  bond  is  executed  for 
the  payment  of  appraised  value  of  the  prop- 
erty and  indoiiinity  from  all  damages  and 
costs  "  which  may  accrue  to  him,  if  such  pay- 
ment is  not  made  to  meet  such  executions." 
and  only  one  of  the  suits  rosuU.;  in  judg- 
ment, whicli  the  sureties  satisfy,  they  can- 
not bo  held  liable  for  expenses  incurred  in 
keeping  and  appraising  the  property  previous 
to  surrender,  under  the  terms  of  tlie  instru- 
ment.   Mason      Whipple,  31  Vt.  473. 
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ment,  or  at  the  time  at  which  the  property  should  have  been  delivered  under  the 
condition  of  the  bond,^^  or  that  which  is  fixed  by  the  recitals  of  the  bond  itself.^ 

F.  Sale  and  Disposition  of  Property  or  Proceeds —  l.  Sale  Before  Judg- 
ment ■ —  a.  In  General.  Ordinarily,  in  the  absence  of  statute,  an  attachment  is 
no  justification  to  the  officer  in  selling  the  property  unless  sold  under  execution 
issued  upoji  jiidgment.^^ 

b.  Property  Perishable,  Depreciable,  or  Expensive  to  Keep.  But  under 
various  statutory  provisions  after  thelevy  of  an  attachment  the  court  is  author- 
ized, in  advance  of  final  judgment,  to  order  the  sale  of  the  property  levied  on 
when  it  is  perishable,^^  or  when,  by  reason  of  the  expense  of  keeping  it,  or  its 


33.  Adler  ii.  Potter,  57  Ala.  571.  Where 
the  bond  is  conditioned  that  the  property 
"  should  be  forthcoming  to  abide  the  final 
order  of  the  court,"  the  measure  of  damages 
is  the  value  of  the  property  at  the  time  of 
the  return  on  the  execution,  when  the  lia- 
bility of  the  sureties  begins.  Collins  v. 
Mitchell,  3  Fla.  4. 

Value  at  the  time  of  giving  bond. —  In  Con- 
necticut, under  a  statute  providing  for  a 
bond  as  a  substitute  for  the  property  at- 
tached, conditioned  to  pay  the  judgment  or 
the  actual  value  of  defendant's  interest  in  the 
attached  property,  in  assessing  damages  the 
value  at  the  time  the  bond  was  given,  and 
not  at  the  time  of  judgment  or  demand,  will 
control.  Perry  n.  Post,  45  Conn.  354.  See 
also  Trubee  v.  Wheeler,  53  Conn.  458,  2  Atl. 
319. 

Assessment  or  finding  of  value. —  Summary 
judgment  entered  against  sureties  must  be 
for  the  value  of  the  property  as  found  by 
the  court  or  jury  trying  the  case.  Fletcher 
V.  Menken,  37  Ark.  206  (holding  that  the 
appraisal  required  by  statute  is  for  the  pur- 
pose of  enabling  the  officer  to  fix  the  amount 
of  the  bond)  ;  Young  v.  Pickens,  45  Miss. 
553. 

Depreciation  in  ralue. — Where  the  property 
when  returned  by  defendant  is  of  less  value 
than  when  received  by  him,  by  reason  of  use 
or  neglect  on  his  part,  plaintiff  in  the  action 
may  recover  of  the  obligors  the  difference  be- 
tween the  value  at  the  time  of  the  redelivery 
and  at  the  time  it  was  released  from  the  at- 
tachment. Creswell  v,  Woodside,  (Colo.  App. 
1900)  63  Pac.  330. 

Finding  on  conflicting  evidence. —  A  judg- 
ment based  on  a  finding  made  on  conflicting 
evidence  as  to  the  value  of  the  attached  prop- 
erty will  not  be  revised.  Curtin  v.  Harvey, 
120  Cal.  620,  52  Pac.  1077. 

34.  See  supm,  XIII,  E,  4,  h,  (v),  (f),  (2). 
After  sale  of  property  as  perishable. — 

Where  the  bond  was  conditioned  that  de- 
fendant ■  should  pay  the  debt,  etc.,  or  the 
value  of  the  property,  or  should  deliver  the 
property  when  so  ordered,  and  the  court  de- 
creed a  return  and  sale  of  the  property  pend- 
ing the  suit,  because  of  its  perishable  nature, 
after  the  property  had  been  used  by  defend- 
ant, it  was  held  that  the  sureties  were  not 
liable  for  any  difference  between  the  amount 
realized  at  the  sale  and  the  valuation  of  the 
property  fixed  in  the  bond.  Richards  Xr. 
Craig,  8  Baxt.  (Tenn.)  457.  . 
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35.  Culver  v.  Rumsey,  6  111.  App.  598; 
Crocker  v.  Baker,  18  Pick.  (Mass.)  407;  Rich 
V.  Bell,  16  Mass.  294;  Trowbridge  v.  Bullard, 
81  Mich.  451,  45  K  W.  1012. 

36.  Work  V.  Kinnev,  (Ida.  1898)  51  Pac. 
745;  Donk  v.  Alexander,  117  111.  330,  7  N.  E. 
672;  Davis  v.  Ainsworth,  14  How.  Pr.(N.  Y.) 
346;  Spradlin  i;.  Bratton,  6  Lea  (Tenn.) 
685. 

Before  service  of  writ  completed. —  Prop- 
erty attached  on  mesne  process  may  be  sold 
before  service  of  the  writ  is  completed  by  the 
delivery  of  *a  copy  to  defendant.  Marshall  t>. 
Town,  28  Vt.  14. 

Effect  of  order  of  sale  as  consolidation. — 
Where  two  attachments  were  levied  on  the 
same  property,  and  an  order  was  taken  to 
sell  it  as  perishable  property  expensive  to 
keep,  this  did  not  operate  as  a  consolidation 
of  the  cases.  Epstin  v.  Levenson,  79  Ga.  718, 
4  S.  E.  328. 

Order  after  death  of  plaintiff. —  An  attach- 
ment proceeding  does  not  abate  on  plaintiff's 
death  (see  Abatement  and  Revival,  1  Cyc. 
53),  but  continues  a  pending  cause,  and  an 
order  for  sale  of  the  property  as  perishable 
may  be  made  after  plaintiff's  death,  and  be- 
fore the  expiration  of  the  time  permitted  de- 
fendants  to  show  cause  why  the  action  shall 
not  be  revived.  Buller  v.  Woods,  43  Mo.  App. 
494. 

An  attorney  under  a  general  employment 
may  procure  an  order  of  sale  of  the  property 
without  any  special  direction  by  his  clients, 
and  the  latter  will  be  liable  for  his  act  in  so 
doing.  Vaughn  v.  Fisher,  32  Mo.  App.  29. 
See,  generally.  Attorney' and  Client. 

Where  the  trustees  may  sell  the  goods  at  a 
certain  time,  and  that  time  has  arrived,  the 
court  will  not  make  an  order  for  the  sale  of 
the  goods  as  perishable.  Henisler  v.  Fried- 
man, 1  Phila.  (Pa.)  290,  9  Leg.  Int.  (Pa.) 
11,  5  Pa.  L.  J.  Rep.  147,  4  Am.  L.  J.  355. 

Action  to  enforce  lien. —  In  proceedings  to 
enforce  a  lien  the  property  attached  cannot 
be  appraised  and  sold  during  the  pendency  of 
proceedings  under  the  provision  in  the  gen- 
eral attachment  law  in  reference  to  the  sale 
of  goods  liable  to  perish  or  waste,  or  which 
cannot  be  kept  without  great  expense.  Co- 
burn  V.  Clark,  3  Allen  (Mass.)  207,  Bryan  '0. 
The  Steamer  Enterprise,  53  N.  C.  260. 

Encumbered  property.— The  statute  in 
Massachusetts  did  not  limit  the  right  to  sell 
to  cases  of  unencumbered  property.  Jackson 
'c.  Colcord,  114  Mass.  60. 
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liability  to  great  depreciation  in  value,  the  interests  of  tlie  parties  require  that  it 
be  thus  converted,^^  or  the  olhcer  may  sell  such  property  when  a  proper  case  is 
made  according  to  the  requirements  of  the  statute.^^ 

e.'  Effect  of  Determination  of  Necessity  of  Sale.  Ordinarily  the  correctness 
of  an  order  for  tlie  sale  of  attached  property  before  judgment,  or  determining 
the  propriety  of  such  sale  will  not  be  reviewed,  nothing  appearing  alfirmatively 
to  impeach  it,  but  the  propriety  thereof  will  be  presumed.^^ 


37.  Dunn  v.  Salter,  1  Duv.  (Ky.)  342; 
Miller  v.  McCrory,  3  Ky.  L.  Rep.  774  (in  con- 
test between  attaching  creditors  and  other 
lien-holders)  ;  Crocker  v.  Baker,  18  Pick. 
(Mass.)  407;  Oniel  v.  Chew,  1  Dall.  (Pa.) 
379,  1  L.  ed.  185;  Martin  v.  Malseed,  1  Wkly. 
Notes  Cas.  (Pa.)  82  (stock  of  groceries  of 
absconding  defendant)  ;  McConnell  v.  Kauf- 
man, 5  Wash.  686,  32  Pac.  782. 

Interpretation  of  statute. —  In  order  to  au- 
thorize the  sale  of  property  as  perishable,  or 
to  justify  the  resort  to  the  statutory  remedy, 
the  property  should  come  within  the  contem- 
plation of  the  statute.  The  statutes,  how- 
ever, have  not  always  been  given  the  same  con- 
struction in  their  aj^plication.  Thus  it  is 
held  that  the  term  "  perishable  property  "  ap- 
plies only  to  property  Avhich  is  necessarily 
subject  to  immediate  decay  (Newman  i\ 
Kane,  9.  Nev.  234;  Fisk  v.  Spring,  25  Hun 
(N.  Y.)  367,  62  How.  Pr.  (N.  Y.)  510)  or 
which  is,- in  its  own  nature,  perishable,  and 
not  such  as  by  extraordinary  exposure  may 
be  liable  to  loss  or  destruction,  if  so  situated 
that  its  safety  can  be  provided  for  by  the  at- 
taching officer  (Oneida  Nat.  Bank  v.  Paldi,  2 
Mich.  N.  P.  221).  Thus  lumber  and  shingles 
(Mosher  v.  Bay  Cir.  Judge,  108  Mich.  579, 
€6  N.  W.  478),  wines  and  liquors  (Henisler  v. 
Friedman,  1  Phila.  (Pa.)  290,  9  Leg.  Int. 
(Pa.)  11,  5  Pa.  L.  J.  Rep.  147,  4  Am.  L.  J. 
355),  railroad  cross-ties  (Goodman  v.  Moss, 
64  Miss.  303,  1  So.  241),  a  leasehold  interest 
in  land  (Birmingham  First  Nat.  Bank  v. 
Consolidated  Electric  Light  Co.,  97  Ala.  465, 
12  So.  71 ),  and  cotton  ginned  and  baled  (Weis 
■V.  Basket,  71  Miss.  771,  15  So.  659)  are 
not  perishable  within  the  meaning  of  such 
statutes.  But  on  the  other  hand  it  is  held 
that  the  term  "  perishable  "  should  receive  a 
liberal  rather  than  a  narrow  construction,  and 
will  embrace  property,  the  keeping  of  which 
may  render  them  of  no  value  in  the  end  to 
satisfy  the  claims,  and  in  this  sense  any  prop- 
erty subject  to  attachment  may  be  ordered, 
sold  as  perishable  (McCreery  v.  Berney  Nat. 
Bank,  116  Ala.  224,  22  -^80.  577,  67  Am.  St. 
Rep.  105;  Young  v.  Davis,  30  Ala.  213;  Mil- 
lard V.  Hall,  24  Ala.  209)  ;  goods,  the  styles 
in  which  change  every  season,  and  which  are 
liable  to  become  hard  and  unsuitable  for  use, 
and  moth-eaten  and  injured  by  dust  and  dirt 
(Schumann  v.  Davis,  13  N.  Y.  Suppl.  575,  34 
N.  Y.  St.  698,  19  N,  Y.  Civ.  Proc.  348,  26 
Abb.  N.  Cas.  (N.  Y.)  125  [dimpproving 
Fisk  r.  Spring.  25  Hun  (N.  Y.)  367,  62 
How.  Pr.  (NT.  Y.)  510,  supra])  ;  live  animals 
Avhich  are  liable  to  perish,  waste,  or  to  be 
greatly  reduced  in  value  by  keo])iiii;.  ov  wliieh 
eannot  be  kept  but  with'  great  and  dispro- 


portionate expense  (Zimmerman  V.  Fischer, 
13  N.  Y.  Civ.  Proc.  224;  Baker  v.  Baker,  28 
Wkly.  Notes  Cas.  (Pa.)  300;  Southern  R.  Co. 
V.  Sheppard,  42  S.  C.  543,  20  S.  E.  481)  ;  a 
horse  and  chaise  (Anonymous,  18  N.  J.  L. 
26 ) .  The  statute  sometimes  expressly  pro- 
vides that  "  when  any  of  the  property  taken 
in  attachment  shall  consist  of  animals  or  per- 
ishable property"  the  court  may  order  it  to 
be  sold.  Crocker  v.  Baker,  18  Pick.  (Mass.) 
407 ;  Mosher  v.  Bay  Cir.  Judge,  108  Mich.  579, 
66  N.  W.  478. 

After  error  and  supersedeas. —  After  writ 
of  error  and  supersedeas  from  a  final  judg- 
ment dissolving  an  attachment  and  dismiss- 
ing the  suit  have  been  perfected  the  property 
attached  and  still  remaining  in  the  sheriff's 
hands  may  be  sold.  The  officer  may  sell 
the  same  and  hold  the  proceeds  to  abide  the 
judgment.  State  v.  Hull,  37  Fla.  579,  20 
So.  762. 

38.  Appraisers  may  be  appointed  at  re- 
quest of  party  to  determine  whether  or  not 
the  property  is  perishable,  liable  to  waste, 
etc.  Kennedy  V.  Pike,  43  Me.  423;  Crocker 
V.  Baker,  18  Pick.   (Mass.)  407. 

Determination  of  freeholders. —  Sometimes 
under  the  statute  the  sale  takes  place  only 
on  the  sworn  certificate  of  a  certain  number 
of  freeholders  as  to  the  nature  of  the  prop- 
erty and  its  danger  to  immediate  waste  or 
decay.  Culver  v.  Ilumsey,  6  111.  App.  598 ; 
Kirby  v.  Coldwell,  26  Miss.  103. 

For  form  of  request  for  a  sale  of  attached 
property  see  Eastman  v.  Eveleth,  4  Mete. 
(Mass.)  137. 

39.  McCreery  v.  Berney  Nat.  Bank,  116 
Ala.  224,  22  So.  577,  67  Am.  St.  Rep.  105; 
Runner  v.  Scott,  150  Ind.  441,  50  N.  E.  479; 
Dunn  V.  Salter,  1  Duv.   (Ky.)  342. 

Truth  or  falsity  of  affidavits. —  Under  the 
statute  in  Wisconsin,  authorizing  the  court 
to  sell  the  attached  property  when  likely 
to  perish  or  depi-eciate  in  value  during  the 
pendency  of  the  action,  an  order  of  sale  based 
on  affidavits  showing  the  requisite  facts  will 
not  be  set  aside  on  motion  made  after  the 
proceedings  thereunder  are  practically  con- 
cluded, whether  the  affidavits  were  true  or 
false.  Shakman  v.  Koch,  93  Wis.  595,  67 
N.  W.  925. 

Conclusiveness  of  appraisement. —  An  ap- 
praisniont  of  chattels  is  conclusive  evidence, 
as  against  the  parties  to  the  suit,  of  the 
authority  of  the  orticor  to  sell,  and  of  the 
value  for  which  defendant  in  that  suit  may 
^ivt'  s(\iiii1y  as  a  substitute  for  the  prop- 
erty (Crocker  r.  Baker.  18  Pick.  (Mass.) 
407),  but,  it  is  not  competent  evidence  of 
the  value  of  the  chattels  as  against  a  party 
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d.  Nature  and  Effect  of  Sale.  The  object  of  the  statutes  providing  for  the 
sale  of  attached  property  in  limine  or  before  final  judgment  is  not  to  alter  the 
rights  of  the  parties,  but  to  substitute  in  the  possession  of  the  court  or  officer 
imperishable  money  requiring  no  expense  to  keep,  for  perishable  property  or 
'  property  expensive  to  keep/^ 

2.  After  Replevy  or  Dissolution  of  Attachment.  An  order  of  sale  of  attached 
property  after  it  has  been  replevied  or  the  attachment  dissolved  is  improper.^^ 

3.  Sale  by  Consent.  A  sale  of  ^attached  property  may  be  made  by  the  officer 
by  consent  of  the  parties  interested.^^  The  sale  will  be  the  official  act  of  the  offi-- 
cer  and  the  proceeds  are  held  under  the  attachment,  in  the  place  of  the  property/^ 


whose  property  could  not  lawfully  be  at- 
tached in  the  suit,  who  has  no  part  in  the 
appointment  of  the  appraisers,  and  who  does 
not  claim  title  under  either  of  the  original 
parties   (Adams  v.  Wheeler,  97  Mass.  67). 

40.  Louisiana. —  State  v.  Judge  Twenty- 
first  Judicial  Dist.,  37  La.  Ann.  253. 

Maryland. —  Hall  v.  Richardson,  16  Md. 
396,  77  Am.  Dec.  303;  O'Brien  v.  Norris,  16 
Md.  122,  77  Am.  Dec.  284. 

Massachusetts. —  First  Ward  Nat.  Bank  v. 
Thomas,  125  Mass.  278;  Appleton  v.  Bancroft, 
10  Mete.  (Mass.)  231;  Crocker  v.  Baker,  18 
Pick.  (Mass.)  407. 

Missouri. —  Franke  v.  Eby,  50  Mo.  App. 
579. 

Texas.— Face  v.  Smith,  57  Tex.  555,  hold- 
ing that  the  proceeds  should  be  retained  by 
the  clerk  of  court  until  the  attachment  is 
disposed  of. 

Vermont. —  Richmond  v.  CoUamer,  38  Vt. 

68. 

Right  to  give  bond. — The  proceeds  take  the 
place  of  the  property  and  continue  subject 
to  the  right  of  defendant  to  have  it  delivered 
to  him  on  giving  bond,  unless  he  has  waived 
the  right  by  an  agreement  that  the  proceeds 
shall  remain  in  hands  of  the  sheritf,  subject 
to  the  rights  of  the  attaching  creditors,  until 
the  further  order  of  the  court.  State  v. 
Judge  Civil  Dist.  Ct.,  44  La.  Ann.  87,  10 
So.  405;  State  v.  Young,  40  La.  Ann.  203, 
3  So.  722;  State  v.  Judge  Twenty-first  Ju- 
dicial Dist.,  37  La.  Ann.  253.  See  also  Pol- 
lard V.  Baker,  101  Mass.  259. 

Effect  upon  other  liens. —  The  sale  does  not 
interfere  with  prior  liens,  and  the  sheriff 
is  not  liable  to  the  prior  attaching  creditor 
for  failing  to  take  proper  care  of  property 
in  his  custody.  Tavlor  v.  Thurman,  (Tex. 
1889)  12  S.  W.  614."  Where  mortgaged  per- 
ishable property  is  sold  under  an  attachment 
the  lien  is  released  from  the  property  and 
transferred  to  its  proceeds.  Welsh  v.  Lewis, 
71  Ga.  387. 

Attachment  by  officer  of  funds  in  his  hands. 
—  A  sale  of  attached  property  is  not  vitiated 
by  the  fact  that  the  officer  illegally  attaches 
the  funds  in  his  hands  on  a  writ  in  favor 
of  another  creditor.  Wheeler  v.  Raymond, 
130  Mass.  247. 

41.  Weathers  v.  Mudd,  12  B.  Mon.  (Ky.) 
112;  Ah  Lep  v.  Gong  Choy,  13  Oreg.  205,  9 
Pac.  483. 

Dissolution  as  to  part  of  property.— Where, 
after  an  appraisal  of  attached  property,  the 
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officer  dissolves  the  attachment  on  one  of 
the  articles  before  the  sale,  this  does  not 
render  the  sale  of  the  remaining  articles  il- 
legal if  the  debtor  did  not  offer  to  deposit 
the  money  or  give  the  bond  permitted  by 
the  statute  to  prevent  such  sale.  Wheeler  v, 
Raymond,  130  Mass.  247. 

42.  Chadbourne  v.  Sumner,  16  N.  H.  129^ 
41  Am.  Dec.  720. 

43.  Kendallville  First  Nat.  Bank  v.  Stan- 
ley, 4  Ind.  App.  213,  30  N.  E.  799;  Kings- 
bury V.  Baker,  17  Pick.  (Mass.)  429.  See 
also  Grand  v.  Lathrop,  23  N.  H.  67;  Thai- 
heimer  v,  Hayes,  14  N.  Y.  Civ,  Proc.  232. 

Agreement  by  part  of  creditors. —  Where 
there  are  several  attachments  on  the  same 
goods,  all  the  creditors  take  judgment  and 
execution,  all  but  the  last  attacher  agree 
to  a  sal-e  before  judgment,  and  the  pro- 
ceeds are  not  sufficient  to  satisfy  the  first  at- 
tacher's  debt,  the  officer  is  not  liable  to  the 
last  for  any  of  the  property.  Munger  y. 
Fletcher,  2  Vt.  524. 

Consent  by  subsequently  attaching  cred- 
itors.—  Where  subsequently  attaching  cred- 
itors forbid  the  officer  to  pay  the  proceeds 
of  sale  to  the  first  attaching  creditors  who 
consented  to  sale,  but  orally  consent  that  he 
may  proceed  in  the  sale,  they  cannot  be  per- 
mitted, in  a  suit  against  the  officer  for  not 
paying  to  them  the  proceeds  of  such  property, 
to  allege  that  such  sale  was  made  without 
the  consent  of  the  debtor  and  of  all  the  at- 
taching creditors.  Eastman  v.  Eveleth,  4 
Mete.  (Mass.)  137. 

Objections  by  strangers. —  Where,  on  ap- 
plication and  consent  of  all  creditors  who 
have  sued  out  attachments,  and  with  the 
consent  of  the  debtors  and .  their  assignee, 
the  attached  effects  have  been  sold  by  order 
of  the  court,  and  the  proceeds  paid  pursuant 
to  that  order  to  the  clerk,  creditors  who  did 
not  obtain  judgments  until  after  such  order 
was  made  have  no  such  rights  in  the  prop- 
erty as  entitle  them  to  object  to  the  manner 
in  which  the  writ  was  executed.  Walter  v. 
Bickham,  122  U.  S.  320,  7  S.  Ct.  1197,  30 
L.  ed.  1185. 

Auctioneer  agent  of  sheriff. —  An  order  ob- 
tained by  consent  of  the  parties  interested 
in  an  attachment  proceeding,  that,  by  an 
auctioneer  named,  the  sheriff  sell  the  seized 
property,  "  and  hold  the  proceeds  thereof  in 
the  same  manner  as  the  property  sold  sub- 
ject to  the  existing  rights  of  all  parties 
therein,"  constitutes  the  auctioneer  the  sher- 
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4.  Duty  of  Officer  to  Sell.  Where  the  order  is  regularly  issued  the  officer 
must  sell  and  the  order  is  a  complete  protection  to  him.^  The  object  of  the 
statute  permitting  sale  of  perishable  property  before  judgment  is  to  confide  a 
power  to  be  used  for  the  benefit  of  both  parties.  The  officer  cannot  be  held 
liable  in  trover  as  for  a  conversion.^^  Such  order  protects  the  officer,  although 
it  will  not  affect  the  legality  of  the  original  seizure.^^ 

5.  Validity  of  Proceedings  —  a.  In  General.  The  proceedings  upon  the  sale 
of  attached  property  should  be  in  strict  compliance  with  the  statute  governing 
the  matter/^ 

b.  Order  of  Sale.  An  order  of  sale  may  be  made  at  the  next  term  after 
plaintiff  recovers  judgment  in  the  action,'^^  but  when  the  statute  permits  the  sale 
of  property  before  judgment,  by  order  of  court,  the  sheriff  has  no  right  to  sell 
without  such  order/^ 

e.  Notice  of  Appraisal  and  Sale.  Notice  of  appraisal  and  sale  should  be 
given  as  required  by  the  statute,  otherwise  the  sale  will  be  illegal,^^  and  it  is  held 


iff's  agent,  and  renders  the  sheriff  responsible 
for  moneys  coming  into  the  auctioneer's 
hands.    Griffin  v.  Helmbold,  72  N.  Y.  437. 

Consent  by  claimant. —  An  agreement  by 
plaintiff  that  goods  which  he  claims,  and 
for  the  taking  of  which  by  defendant,  a 
deputy  sheriff,  upon  attachment  against  a 
third  person,  he  has  brought  his  action,  may 
be  sold,  and  the  proceeds  retained  in  place 
of  the  goods,  is  not  a  release  of  the  cause 
of  action  or  conclusive  against  plaintiff's 
right  ta  maintain  the  same.  Sartwell  f. 
Moses,  62  N.  H.  355. 

44.  State  i\  Manly,  15  Ind.  8;  State  '0. 
Manly,  11  Lea    (Tenn.)  636. 

No  process  or  copy  of  the  order  from  the 
clerk  is  necessary.  Millard  r.  Hall,  24  Ala. 
209. 

45.  Pollard  v.  Baker,  101  Mass.  259; 
Oeters  v.  Aehle,  31  Mo.  380;  York  v.  San- 
born, 47  N.  H.  403. 

Determination  on  appraisal  that  property 
should  be  sold  is  conclusive  on  the  offi- 
cer and  he  is  bound  to  sell.  Kennedy  f.  Pike, 
43  Me.  423. 

Liability  for  failure  to  sell. —  In  Cilley  ii. 
Jenness,  2  N.  H.  87,  it  was  held  that  if  the 
property  attached  be  perishable  the  officer  is 
liable  for  the  net  market  value  thereof,  for 
he  ought  to  sell  it  at  auction  before  he 
suffers  injury.  See,  generally,  Sheriffs  and 
Constables. 

46.  Sterling  v.  Ripley,  3  Pinn.  (Wis.) 
155. 

47.  Kirby  v.  Coldwell,  26  Miss.  103  (hold- 
ing that  a  sale  of  perishable  property  with- 
out a  strict  compliance  tvith  the  statute  does 
not  bind  the  owner)  ;  Walker  v.  Wilmarth, 
37  Vt.  289. 

Rules  applicable  to  executions. — Sometimes 
the  same  rules  govern  as  when  the  ])roperty 
is  taken  under  execution.  Thus  in  Nebraska 
it  is  held  that  the  sale  of  attached  lands 
under  an  order  of  court  is  under  the  statute 
gov(>riiod  by  tlie  same  restrictions  and  regu- 
lations as  if  the  land  had  been  levied  on  by 
execution.  Helmer  v.  Rehm,  14  Nebr.  219,  15 
N.  W.  344.    See,  generally,  Executtoxs. 

Inventory  and  appraisal.— An  attachment 
under  Mass.  Gen.  Stat.  c.  123,  §  77,  is  not 


invalidated  by  the  fact  that  the  appraisers 
did  not  state  in  their  certificate  the  separate 
value  of  each  article  in  the  schedule  prepared 
by  the  officer,  but  appraised  the  whole  prop- 
erty at  a  round  sum.  Wheeler  f.  Raymond, 
130  Mass.  247. 

48.  Cozine  v.  Hatch,  17  Nebr.  694,  24 
N.  W.  389. 

49.  Work  V.  Kinney,  (Ida.  1898)  51  Pac. 
745. 

Authority  of  officer  issuing  writ. —  A  jus- 
tice of  the  peace  who  has  issued  an  attach- 
ment returnable  to  a  court  in  his  county, 
which  has  been  levied  by  the  sheriff'  of  an- 
other county  on  perishable  property,  has  au- 
thority to  make  an  order  for  the  sale  of  such 
property.  Young  v.  Davis,  30  Ala.  213.  So 
if  two  attachments  issue  out  of  different 
courts  at  different  times,  the  court  from 
which  the  last  writ  issues  may  order  a  sale 
of  the  property,  but  has  no  power  to  inter- 
fere with  the  rights  of  the  first  attaching 
creditor  in  the  proceeds.  Weaver  Wood, 
49  Cal.  297. 

Sufficiency  of  order. —  The  order  need  not 
show  the  facts  which  authorize  the  sale  or 
making  of  the  order.  Moore  f.  Smith,  96 
Ga.  763,  22  S.  E.  297;  Wilson  r.  Garrick, 
72  Ga.  660. 

50.  Stoat  V.  Brown,  64  Ark.  312,  42  S.  W. 
415;  Sawyer  v.  Wilson,  61  Me.  529  (where  it 
is  held  that  an  officer  who  sells  attached 
property  on  mesne  process  without  giving  the 
notice  required  by  law  is  a  trespassei'  o& 
initio);  Kirby  i).  Coldwell,  26  Miss.  103; 
Walker  v.  Wilmarth,  37  Vt.  289  (wliicli  liolds 
that  a  sale  of  attached  property  on  tlie  ap- 
plication of  the  creditor,  made  under  statute 
without  the  written  notice  thereby  required 
to  be  given  to  the  OAvner  of  the  property  by 
the  officer,  is  illegal,  although  the  ownor 
lias  verbal  notice,  is  present  at  the  appraisal 
and  sale,  and  makes  no  objection)  ;  Gassctt  r. 
Sargoant,  2()  Vt.  424. 

Waiver  by  second  attaching  creditor. — A 
second  attaching  creditor,  who  signs  as  at- 
torney of  tlie  first  attaching  creditor  a  Avrit- 
ten  request  to  have  the  pro]">erty  appraised 
and  sold  under  the  first  attachment,  thereby 
waives  the  notice  required  by  statute  to  be 
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that  a  sale  of  property  which  is  subject  to  a  vaKd  mortgage  should  not  be  made 
without  a  previous  warning  order  to  the  mortgagee.^^ 

d.  Time  of  Sale.  The  sale  of  attached  property  should  not  be  made  at  a  time 
other  than  that  prescribed  by  the  statute,^^  or  ordered  by  the  court ;  but  a 
general  law  fixing  a  certain  day  of  the  month  for  all  sheriff  sales  is  held  to  apply 
to  sales  of  personalty  ordered  pending  an  attachment.^^ 

e.  Private  Sale.  Where  under  the  terms  of  the  statute  the  sale  must  be 
pubhc,  a  private  sale  will  be  entirely  unauthorized.^^ 

f.  Terms  of  Sale.  When  the  terms  of  sale  of  attached  property  do  not  con- 
form to  the  statutory  rules  regarding  the  time  for  which  credit  may  be  given  the 
sale  should  be  set  aside,^^  and  when  an  officer  sells  goods  he  becomes  liable  from 
the  time  of  the  sale  for  the  price  at  which  they  are  sold,  and  cannot  set  up  in 
defense  to  an  action  for  it  that  he  never  received  the  money  or  its  equivalent, 
when  he  has  no  right  to  sell  for  anything  but  money .^^ 

g.  Sale  of  Real  Estate.  A  sale  of  real  estate  which  has  been  attached  cannot 
be  ordered  until  all  the  personal  property  attached  has  been  sold.^^ 

h.  Indemnity  Bond.  Where  an  order  of  sale  is  regularly  issued,  the  officer  is 
iDOund  to  sell,  although  title  to  tlie  property  is  disputed ;  and  he  cannot  refuse  to 


given  by  the  officer.  Wheeler  v.  Eaymond, 
130  Mass.  247. 

Notice  to  all  parties. — If  an  officer  attaches 
property  of  two  tenants  in  common,  on  writs 
against  both,  in  selling  upon  the  writs  he 
must  commonly  notify  all  the  parties  of  the 
appraisal,  and  it  will  be  the  same  as  no  ap- 
praisal in  respect  of  the  party  not  notified. 
Gassett  v.  Sargeant,  26  Vt.  424. 

Aider  of  notice  by  postponement. — A  no- 
tice of  sale  of  attached  property,  defective 
for  want  of  sufficient  time,  cannot  be  cured 
by  a  postponement  of  the  sale,  on  the  day 
appointed  therefor,  to  a  day  remote  enough 
to  satisfy  the  statutory  requirement  as  to 
notice.    Sawyer  v.  Wilson,  61  Me.  529. 

Sufficiency  of  service. — Notice  to  defendant 
that  plaintiff  has  applied  to  the  officer  to 
make  sale  of  goods  attached  on  mesne  proc- 
ess, under  Mass.  Stat.  (1822),  c.  93,  and 
that  defendant  may  appoint  one  of  the  ap- 
praisers, may  be  given  by  leaving  a  written 
notification  at  defendant's  usual  place  of 
abode.  Crocker  i;.  Baker,  18  Pick.  (Mass.) 
407. 

51.  Simper  v.  Stein- Vogeler  Drug  Co.,  IS 
Ky.  L.  Hep.  565,  37  S.  \».  258,  holding  that 
a  sale  of  property  as  perishable,  no  warning 
order  having  been  issued  to  the  mortgagee 
until  the  day  of  sale,  could  be  set  aside  at 
the  instance  of  the  latter  and  the  attaching 
creditor  made  to  account  for  the  proceeds, 
he  having  purchased  the  property  at  the  sale 
for  an  inadequate  price  and  subsequently 
sold  them  at  a  large  advance.  But  see  Jack- 
son r.  Colcord,  114  Mass.  60. 

52.  After  appraisal. —  Under  the  Maine 
statute,  where  property  attached  was  ap- 
praised it  could  not  be  sold  before  four  days 
from  the  appraisal  and  if  so  sold  the  officer 
became  a  trespasser  ah  initio.  Knight  V. 
Herrin,  48  Me.- 533.  ' 

The  time  is  to  be  reckoned,  under  such  a 
statute,  from  the  time  of  seizure,  and  not 
from  the  date  of  the  certificate  of  the  ex- 
aminers.   Sumner  v.  Crawford,  45  N.  H.  410. 
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53.  Parties  cannot  control  officer. —  The 

sheriff  is  not  under  the  control  of  either 
party  and  neither  can  order  the  sale  to  be 
stopped.  If  the  officer  neglects  to  sell  at  the 
time  ordered  by  the  court  he  does  so  at  his 
peril.    Deters  v.  Aehle,  31  Mo.  380. 

54.  Bayly  v.  Weil,  28  La.  Ann.  264. 

55.  Culver  v.  Rumsey,  6  111.  App.  598, 
holding  that  such  private  sale  will  postpone 
the  lien  of  the  creditor  effecting  it  to  those 
of  subsequently  attaching  creditors. 

56.  Dunn  v.  Salter,  1  Duv.  (Ky.)  342. 

57.  Appleton  v.  Bancroft,  10  Mete.  (Mass.) 
231. 

Confederate  notes. —  In  a  forced  sale  of  an 
absentee's  property  under  an  attachment  proc- 
ess, in  1862,  while  Confederate  notes  were  a 
circulating  medium,  the  absentee  was  pre- 
sumed not  to  have  consented  to  the  sale  of 
his  property  for  such  unlawful  currency;  and 
where  it  was  subsequently  determined  that 
the  absentee  should  receive  the  price  of  the 
sale,  the  sheriff  who  made  the  sale  and  re- 
ceived the  price  was  not  permitted  to  set  up 
in  defense  to  its  payment  that  the  sale  was 
made,  for,  and  the  price  received  in,  Confeder- 
ate notes,  and  that  he,  the  sheriff,  could  not 
be  compelled  to  pay  any  other  than  such 
currency  as  he  had  received.  Spalding  v. 
Walden,  23  La.  Ann.  474. 

The  giving  of  credit  to  the  purchaser  of 
the  goods  will  not  invalidate  a  sale,  under 
the  statute  authorizing  the  immediate  sale 
of  attached  property  liable  to  depreciate  in 
value  by  keeping,  or  which  cannot  be  kept 
without  great  and  disproportionate  expense. 
Crocker  -v.  Baker,  18  Pick.  (Mass.)  407. 

58.  Davidson  v.  Simmons,  11  Bush  (Ky.) 
330;  Camden  v.  Raymond,  9  W.  Va.  680. 

Affidavit. — Under  the  Kentucky  code  plain- 
tiff was  required  to  file  an  affidavit  that 
there  was  not  enough  personal  property  to 
satisfy  his  claim.  Payne  v.  Witherspoon,  14 
B.  Mon.  (Ky.)  217.  It  seems,  however,  that 
a  failure  to  file  an  affidavit  that  defendant 
has  no  personalty  before  the  judgment  for 
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proceed  because  plaintiff  does  not  give  an  indemnity  bond.^^  Some  statutes,  how- 
ever, require  an  indemnity  bond  before  sale  in  cases  against  non-residents,  or 
where  defendant  has  been  constructively  summoned  and  has  not  appeared,,  in 
order  to  secure  him  if  he  should  appear  and  successfully  defend  within  a  certain 
time/'*^  A  sale  without  such  bond  having  been  executed  is  invalid  and  will  be  set 
aside /'^ 

i.  Sale  of  Part  of  Property.  It  is  the  duty  of  the  sheriff  on  the  final  proc- 
ess to  sell  no  more  of  the  property  than  may  be  required  to  pay  the  amount 
due,  including  the  costs,^^  and  where  the  levy  is  upon  a  particular  interest  only, 
that  interest  alone  should  be  sold ;  but  a  sale  after  appraisal  is  not  illegal  by 
reason  of  the  fact  that  more  than  enough  to  realize  the  amount  called  for  by  the 
precept  is  sold,  where  the  last  article  sold  was  indivisible  and  previous  to  its  sale 
the  necessary  amount  had  not  been  realized.^ 

j.  Return  and  Confirmation.  If  a  sale  of  attached  property  is  not  reported 
and  confirmed  as  required  it  is  not  complete,^^  and  may  be  set  aside.^^ 

6.  Rights  and  Title  of  Purchaser.    The  title  of  a  purchaser  at  a  sale  in  an 


sale  of  realty  is  rendered  does  not  render 
the  judgment  void,  or  in  any  way  operate 
to  annul  the  lien.  Fremd  v.  Ireland,  17  Ky. 
L.  Rep.  1140,  33  S.  W.  89. 

Return  of  officer  instead  of  affidavit. —  An 
affidavit  of  the  non-existence  of  personal 
property,  as  required  by  the  statute,  before 
an  order  will  be  made  for  the  sale  of  land  is 
not  necessary  where  the  officer's  return  shows 
an  attachment  of  land  because  no  personalty 
could  be  found.  Webster  v.  Daniel,  47  Ark. 
131,  14  S.  W.  550. 

59.  State  v.  Manly,  11  Lea  (Tenn.)  636. 

60.  Harris  v.  Adams,  2  Duv.  (Ky.)  141; 
Daisy  v.  Houlihan,  19  Ky.  L.  Rep.  1337,  43 
S.  W.  487. 

The  security  need  not  be  given  before  exe- 
cution issues,  and  if  defendant  dies  after 
judgment  plaintiff  must  give  security  to  the 
personal  representatives  of  deceased.  Fitch 
f.  Ross,  4  Serg.  &  R.  (Pa.)  557. 

In  Maryland,  under  the  act  of  1715,  pro- 
viding that  the  court  "  shall  and  may  con- 
demn said  goods,  <Sdc.,  .  .  .  and  award  exe- 
cution thereof  to  be  had  and  made  ...  as 
in  other  judgments,"  etc.,  upon  plaintiff  giv- 
ing security,  etc.,  it  was  held  that  at  the 
time  judgment  is  rendered  plaintiff  is  enti- 
tled to  judgment  of  condemnation,  with  the 
right  of  execution  on  giving  the  security 
(Dawson  Ij.  Contee,  22  Md.  27;  Walters  v. 
Munroe,  17  Md.  501),  and  plaintiff  need  not 
give  security  to  defendant  after  the  lapse  of 
a  year  and  a  day  from  the  granting  of  the 
attachment  (Wallace  v.  Forrest,  2  Harr. 
&  M.  (Md.)  261). 

..  61.  Bush  V.  Visant,  40  Ark.  124  (holding 
that  a  sale  without  the  required  bond  having 
been  given  is  void,  although  the  court  ap- 
pointed attorneys,  who,  without  authority, 
■entered  a  general  denial  for  defendant,  and 
"demanded  a  jury  trial);  Calk  v.  Francis,  2 
B.  Mon.  (Ky.)  42  (holding  that  where  real 
estate  of  a  non-resident  is  attacliod  an  in- 
demnity bond  must  be  given  to  authorize 
sale,  and  if  not  given  in  proper  time,  the  de- 
fect cannot  be  subsequently  cured)  ;  Killer 
V.  Lamkin,  54  Miss.  14  (liolding  the  failure 
to  give  the  bond  renders  the  sale  void)  ; 
Hall  r.  Lowther,  22  W.  Va.  570. 


62.  Dronillard  'G.  Whistler,  29  Ind.  552. 
Debt  due  by  instalments. — On  a  bill  against 

an  absent  debtor  to  subject  his  lands  to  the 
satisfaction  of  a  debt  due  by  instalments, 
some  of  which  are  not  payable  xt  the  time  of 
the  decree,  a  sale  to  satisfy  such  as  have  be- 
come payable  should  be  ordered,  and  the  at- 
tachment preserved  to  secure  such  as  are  to 
become  afterward  payable.  Watts  v.  Kin- 
ney, 3  Leigh  (Va.)  272,  23  Am.  Dec. 
266. 

63.  Thompson  v.  Baker,  74  Me.  48. 

64.  Wheeler  v.  Raymond,  130  Mass.  247. 

65.  No  action  can  be  maintained  for  pur- 
chase-money until  such  confirmation.  Free- 
man V.  Watkins,  52  Ark.  446,  13  S.  W.  79. 

Return  aided  by  parol  evidence. —  When  an 
officer's  return  of  the  sale  of  attached  prop- 
erty, sold  by  request  of  the  creditor,  does  not 
state  specifically  that  notice  required  by  stat- 
ute was  given  to  the  debtor,  parol  evidence 
is  admissible  to  prove  that  such  notice  was 
given.    Bentley  v.  White,  54  Vt.  564. 

Return  on  original  writ. —  Where  attached 
property  was  sold  before  judgment,  it  was  not 
essential  to  the  validity  of  the  sale  or  the  pres- 
ervation of  the  attachment,  that  a  return  of 
the  sale  should  be  made  on  the  original  writ. 
The  statute  contemplated  a  sale  either  before 
or  after  the  return  of  the  writ.  It  was  ob- 
vious that  a  sale  after  such  return-day  could 
not  be  made  a  part  of  the  return  on  the  orig- 
inal writ,  and  no  provision  was  made  for 
such  return  to  be  indorsed  on  the  writ  if  the 
sale  should  be  made  before  the  return-day. 
Eastman  i\  Eveleth,  4  Mete.  (Mass.)  137. 
But  the  certificate  of  appraisers  of  property 
attached  on  mesne  process,  on  the  back  of 
the  writ,  and  adopted  by  th'C  officer  as  part 
of-  his  return,  is,  togetlier  with  the  return, 
competent  evidence  of  tlie  disposition  of  the 
property.    Kennedy  r.  Pike,  43  IMo.  423. 

Sale  pending  appeal. —  Where,  ponding  an 
appeal  from  a  judgment  of  a  justice  of  the 
peace,  the  officer  sells  tlie  attached  property, 
under  the  statute,  at  the  request  of  a  party, 
the  return  is  properly  made  to  the  court 
where  the  cause  is  pending.  Bentley  t". 
White,  54  Vt.  564. 

66.  Greer  r.  Powell,  3  Mete.  (Ky.)  124. 
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attachment  proceeding  relates  back  to  the  date  of  the  levy.^^  Unless  he  can 
bring  himself  within  the  protection  afforded  a  honafide  purchaser  without  notice, 
a  purchaser  at  a  sheriff's  sale  in  an  attachment  proceeding  can  acquire  only 
defendant's  interest  in  the  attached  property ;  but  a  mere  purchaser  who  does 
nothing  more  than  purchase  is  not  responsible  in  trespass  for  the  wrongful  act  of 
the  sheriff  in  levying  on  and  selling  the  goods.^^  An  order  of  sale  of  property  as 
perishable,  and  sale  under  such  order,  however,  will  confer  a  good  title  on  the 
purchaser,"^^  without  regard  to  the  title  or  interest  of  defendant  in  attachment  and 
notwithstanding  the  property  may  have  belonged  to  another  or  may  have  been 
burdened  with  other  claims.'^^ 

7.  Disposition  of  Proceeds  or  Property  —  a.  In  General.  The  officer  should 
continue  his  custody  of  the  attached  property  until  the  formal  disposition  of  the 
attachment  suit.''^  The  proceeds  of  a  sale  of  such  property  when  the  sale  thereof 
is  made  before  judgment  are  to  be  held  to  be  disposed  of  in  like  manner  as  the 
property  would  have  been  held  and  disposed  of  if  it  had  remained  unsold,'^^  and 


67.  Grigg  v.  Banks,  59  Ala.  311;  Howard 
V.  Traer,  47  Iowa  702. 

A  deed  made  under  attachment  proceedings 
relates  back  to  the  date  of  the  levy  of  the 
attachment.  Woodward  i;.  Brown,  119  Cal. 
283,  51  Pac.  542,  63  Am.  St.  Rep.  108;  Porter 
%\  Pico,  55  Cal.  165. 

68.  Plea  of  bona  fide  purchaser  is  not  avail- 
able where  before  sale  defendant  has  trans- 
ferred the  legal  title  to  the  equitable  owner 
and  the  deed  has  been  duly  recorded.  Byers 
V.  Wackman,  16  Ohio  St.  440. 

Express  notice  of  prior  lien. — One  who  buys 
at  an  attachment  sale  with  express  notice  of 
a  prior  attachment  is  not  an  innocent  pur- 
chaser as  against  the  prior  attaching  cred- 
itor. Riordan  v.  Britton,  69  Tex.  198,  7 
S.  W.  50,  5  Am.  St.  Rep.  37. 

Interest  acquired  after  levy. —  An  attach- 
ment sale  passes  all  of  defendant's  interest, 
that  which  he  held  at  the  date  of  the  levy 
as  well  as  that  subsequently  acquired.  Wil- 
lis V.  Pounds,  6  Tex.  Civ.  App.  512,  25  S.  W. 
715. 

69.  Talmadge  v.  Scudder,  38  Pa.  St.  517, 
holding,  however,  that  where  the  purchaser 
takes  possession  he  is  liable  in  trespass  if 
defendant  in  attachment  .  had  no  title,  the 
wrong  being,  not  the  illegal  seizure  by  the 
sheriff  but  the  subsequent  act  of  the  pur- 
chaser in  taking  and  removing  the  property. 

70.  Millard  Hall,  24  Ala.  209;  State  v. 
Hadlock,  52  Mo.  App.  297;  McConnell  v. 
Kaufman,  5  Wash.  686,  32  Pac.  782  (holding 
that  the  sale  of  property  at  the  instance  of 
several  attaching  creditors  will  confer  a  good 
title  on  the  purchaser,  notwithstanding  one 
of  the  attaching  creditors  claimed  under  a 
levy  made  subsequently  to  the  sale  of  the 
property  by  the  attachment  debtor,  and  not- 
withstanding mere  excessiveness  of  a  levy ) . 

Collateral  attack.—  The  order  directing  at- 
tached property  to  be  sold  cannot  be  collat- 
erally attacked  for  the  purpose  of  defeating 
the  title  of  the  purchaser  at  the  sale.  Mc- 
Creery  v.  Bernev  Nat.  Bank,  116  Ala.  224,  22 
So.  577,  67  Am.  St.  Rep.  105;  Buller  i. 
Woods,  43  Mo.  App.  494. 

71.  Young  V.  Kellar,  94  Mo.  581,  7  S.  W. 
293,  4  Am.  St.  Rep.  405;  Toovey  Baxter, 
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59  Mo.  App.  470 ;  Buller  Woods,  43  Mo. 
App.  494;  Megee  i;.  Beirne,  39  Pa.  St.  50; 
Apreda  v.  Romano,  24  Wkly.  Notes  Cas.  (Pa.) 
124;  Meyer  v.  Sligh,  81  Tex.  336,  16  S.  W. 
1022. 

Protection  to  sheriff. —  The  sheriff,  as  de- 
fendant in  an  action  of  trespass  by  the  real 
owner,  cannot  justify  the  taking  of  goods  on 
the  ground  that  by  this  peculiar  rule  of  law 
the  title  of  his  vendee  was  validated.  State 
V.  Hadlock,  52  Mo.  App.  297;  Megee 
Beirne,  39  Pa.  St.  50. 

Sale  free  from  other  liens. —  The  title  ac- 
quired by  a  purchaser  of  attached  goods  sold 
as  perishable,  by  order  of  court,  while  in  its 
custody,  is  superior  to  a  lawful  lien  thereon 
for  taxes  (Parlin,  etc.,  Co.  v.  Howard,  (Tex. 
Civ.  App.  1899)  52  S.  W.  631);  and  to  a 
prior  landlord's  lien  (Betterton  v.  Eppstein, 
78  Tex.  443,  14  S.  W.  861). 

72.  Return  of  property  or  proceeds  on 
judgment  for  defendant  or  dissolution  of  at- 
tachment see  infra,  XV,  E,  3,  b. 

73.  Livingston  v.  Smith,  5  Pet.  (U.  S.) 
90,  8  L.  ed.  57. 

Sale  of  part  of  property. —  A  sale  under 
mesne  process  of  only  a  part  of  the  property 
attached,  but  for  an  amount  exceeding  both 
plaintiff's  claim  and  the  amount  the  officer 
was  commanded  to  attach,  does  not  dissolve 
the  attachment,  as  to  the  balance  or  impair 
plaintiff's  lien  on  it.  Marshall  v.  Town,  28 
Vt.  14. 

The  attaching  officer  cannot  be  charged  as 
a  wrong-doer  for  retaining  possession  until 
satisfactory  evidence  be  given  him  that  the 
attachment  has  been  vacated,  although  the 
debt  may  have  in  fact  been  paid  and  the  at- 
tachment thereby  discharged.  Wheeler  v. 
Nichols,  32  Me.  233. 

Writ  issued  without  authority. —  Where  an 
officer,  after  attaching  property,  discovers 
within  the  time  limited  for  making  his  re- 
turn that  the  writ  was  issued  without  plain- 
tiff's authority,  he  must  return  the  property 
and  make  a  true  return  of  all  the  facts. 
Williams  v.  Ives,  25  Conn.  568. 

74.  Richmond  Collamer,  38  Vt.  68.  See 
also  XIII,  E,  1,  d. 

If  the  officer  die  before  the  order  of  distri- 
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should  not  it  has  been  held  be  distributed  before  judgment  and  order  for  such 
distribution.'^ 

b.  Notice.  It  is  proper  that  defendant  should  have  notice  of  an  order  of 
distribution.'*^ 

e.  Release  of  Property  Under  Excessive  Levy.  Where  there  is  an  excessive 
levy,  the  error  should  be  corrected  by  procuring  a  release  of  the  property  in 
excess  of  what  is  sufficient  to  satisfy  the  writ  and  not  by  discharging  the 
attachment  altogether.'''' 

d.  AccoFding  to  Priority  of  Lien.  The  proceeds  of  the  sale  of  attached 
property  should  be  applied  according  to  the  priority  of  the  attachment  liens.'^^ 


bution  and  to  the  time  of  his  death  retain 
the  money  as  a  trust  fund,  separate  and 
apart  from  his  own  money,  he  is  guilty  of  no 
breach  of  his  official  bond  for  which  his  secu- 
rities could  be  made  liable.  But  if  he  con- 
verted the  money  in  his  lifetime  or  so  min- 
gled it  with  his  own  that  his  administrator 
cannot  distinguish  the  one  from  the  other  it 
constitutes  a  conversion  and  a  breach  of  his 
official  bond.    State  v.  Roberts,  21  Ark.  260. 

75.  Right  to  sue  for  proceeds. —  A  sheriff 
cannot  be  sued  by  attachment  plaintiff  for 
the  proceeds  of  perishable  property  taken  and 
sold  by  him  by  order  of  the  court,  until  the 
court  shall  make  an  order  upon  him  after 
final  judgment  in  the  attachment  suit  to  pay 
the  money  to  plaintiff.  Yell  v.  Lawson,  7 
Ark.  352;  State  v.  Hickman,  150  Mo.  626, 
51  S.  W.  680;  State  v.  Finn,  98  Mo.  532,  11 
S.  W.  994,  14  Am.  St.  Rep.  654. 

Before  determination  of  ownership  of  at- 
tached property  the  court  should  not  order 
the  proceeds  to  be  paid  to  plaintiff.  Sim- 
mons Clothing  Co.  v.  Davis,  (Indian  Terr. 
1900)  58  S.  W.  655. 

After  interplea  in  several  attachments. — 
Where  several  separate  attachment  suits  are 
begun  against  an  insolvent  debtor  and  a 
creditor  files  an  interplea  in  each  case,  claim- 
ing the  attached  property,  which  by  consent 
of  all  plaintiffs  is  sold,  the  proceeds  to  be 
paid  into  court  to  await  the  order  of  the 
court,  no  disposition  can  be  made  of  them 
until  all  the  suits  are  disposed  of.  State  v. 
Hockaday,  132  Mo.  227,  33  S.  W.  812. 

When  assessment  unnecessary. —  Under  a 
statute  providing  that  the  court  shall  direct 
the  clerk  to  make  an  assessment  of  the 
amount  each  attaching  creditor  is  entitled  to 
out  of  the  property  attached,  no  order  is 
necessary  where  the  judge  of  the  court  is 
ex  officio  clerk  thereof.  Rawles  v.  People, 
2  Colo.  App.  501,  31  Pac.  941. 

76.  Morrow  v.  Smith,  4  B.  Mon.  (Ky.)  99. 

Sheriff's  duty. —  As  between  different  at- 
taching creditors,  a  subsequent  one  may  move 
that  the  sherilT  be  required  to  pay  over  to 
him  the  proceeds  of  the  goods  attached  by 
all,  and  it  is  the  sheriff's  duty  to  notify  the 
other  creditors  if  he  would  have  the  de- 
cision on  the  motion  binding  upon  them. 
Dixey  v.  Pollock,  8  Cal.  570. 

Debtor  party  to  rule  against  sheriff. —  The 
debtor  may  become  a  party  to  a  money  rule 
against  the  sheriff  by  an  attaching  creditor, 
and  may  plead  that  said  creditor  has  no 


valid  lien  upon  the  fund  in  the  sheriff's 
hands,  being  the  proceeds  of  the  sale  of 
his  goods.    Wynne  v.  Millers,  61  Ga.  343. 

77.  Moses  v.  Arnold,  43  Iowa  187,  22  Am. 
Rep.  239,  holding  that  when  causes  of  action 
authorizing  attachment  are  united  with 
others  not  authorizing  such  remedy,  the  er- 
ror should  be  corrected  by  reducing  the 
amount  of  property  held  until  it  is  sufficient 
to  cover  only  the  causes  of  action  authoriz- 
ing attachment.  See  also  McConnell  v.  Kauf- 
man, 5  Wash.  686,  32  Pac.  782. 

Release  of  property  not  in  mortgage. —  If 
a  chattel  mortgage  held  by  an  attaching  cred- 
itor who  has  caused  attachment  to  be  levied 
upon  the  same  and  other  property  is  ample 
security  for  the  debt  with  interest  and  costs, 
the  court  may,  upon  proper  application,  dis- 
charge so  much  of  the  property  not  covered 
by  the  mortgage  as  is  not  necessary  to  sat- 
isfy the  claim.  Clyde  State  Bank  v.  Mottin, 
47  Kan.  455,  28  Pac.  200. 

78.  Priorities  of  attachment  lien,  generally, 
see  supra,  XII,  B. 

Effect  of  recovery  of  damages  for  wrongful 
attachment. —  Where  property  was  sold  sub- 
ject to  liens  of  two  attachments  and  the  pro- 
ceeds paid  into  court  and  defendant  recovered 
damages,  on  his  answer,  alleging  that  the 
first  attachment  was  wrongful,  it  was  held 
that  the  proper  disposition  of  the  proceeds 
was  as  follows:  The  amount  recovered  by 
defendant  as  damages  should  be  deducted 
from  the  recovery  of  the  first,  attaching  cred- 
itor on  the  merits  of  his  claim;  the  balance 
of  his  claim  to  be  satisfied  from  the  pro- 
ceeds of  sale,  and  what  remained  of  these 
proceeds  should  be  applied  to  the  claim  of 
the  second  attaching  creditor.  Blum  v.  Stein, 
68  Tex.  608,  5  S.  W.  454. 

Joinder  of  creditors  in  common  suits. — 
Where  an  attachment  is  held  void  as  to  sub- 
sequently attaching  creditors  who  have 
proved  their  claim  and  joined  in  a  common 
suit  for  their  mutual  benefit,  it  is  held  that 
the  court  may  distribute  the  fund  among 
them  pro  rata  instead  of  in  the  order  of  the 
liens  of  their  respective  attachments.  Craig 
v.  California  Vinevard  Co.,  30  Oreg.  43,  46 
Pac.  421. 

Laches  in  moving  for  distribution  of  pro- 
ceeds cannot  be  imputed  to  one  attaching 
creditor  whereby  another  may  acquire  pri- 
ority over  him."  State  v.  Hickman,  150  Mo. 
620,  51  S.  W.  680. 

Where  an  attachment  is  dissolved  plain- 
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e.  Upon  Release  or  Payment.  Where  plaintiff  voluntarily  releases  an  attach- 
ment,'^^  or  where  he  succeeds  and  defendant  pays  the  judgment  the  officer  should 
return  to  defendant  the  property  held. 

f.  Application  of  Surplus.  A  creditor  under  whose  writ  property  could  not 
be  seized  because  it  was  held  by  an  officer  of  another  jurisdiction,  under  another 
writ,  may  intervene  in  the  latter  suit  and  share  in  the  distribution  of  the  pro- 
ceeds,^^^and  a  mortgage  lien  perfected  before  the  levy  of  a  second  attachment  will 
be  entitled  to  satisfaction  out  of  the  surplus  proceeds  of  sale  under  a  prior  attach- 
ment.^^ The  sale  of  property  as  perishable  does  not  affect  the  right  of  sub- 
sequently attaching  creditors  to  participate  in  the  proceeds.^ 

g.  Purchase  by  Creditor.  If,  under  a  sale  by  consent  of  all  the  parties,  a. 
creditor  purchases  a  part  of  the  property,  in  amount  less  than  his  debt,  to  satis- 
faction of  which  he  is  entitled  under  the  agreement,  the  officer  cannot  maintain 
an  action  against  him  for  the  purchase-price.^ 

h.  Payment  to  Plaintiff.  If  the  purchaser  at  a  sale  of  property  under  mesne 
process  pays  the  price  to  the  creditor  whose  recovery  is  sufficient  to  absorb  the 
whole  of  such  proceeds  the  purchaser  will  be  discharged  unless  the  officer  holds 
paramount  claims  upon  such  proceeds.^ 


tiff's  relation  to  a  fund  realized  by  sheriff's 
sale  of  the  property  is  that  of  any  other 
simple  contract  creditor,  and  he  is  not  in- 
terested in  such  a  way  as  to  entitle  him  to 
demand  an  issue  in  a  matter  of  the  distribu- 
tion.   In  re  Jones,  2  Kulp  (Pa.)  126. 

79.  Levy  v.  McDowell,  45  Tex.  220. 
-  80.  Neely  v.  Munnich,  27  Misc.   (N.  Y.) 
507,  58  N.  Y.  Suppl.  316. 

A  mere  deposit  with  the  clerk  of  the  court, 
by  a  defendant  in  an  attachment  suit,  of  the 
amount  of  the  judgment  rendered  against  him 
in  the  suit  is  not  such  a  payment  of  the 
judgment  as  to  entitle  him  to  a  release  of 
the  property  attached  in  the  suit.  Sagely  v. 
Livermore,  45  Cal.  613. 

81.  In  state  and  federal  court. — Where 
property  has  been  seized  by  an  ofl&cer  under 
an  attachment  in  a  suit  in  a  state  court,  who 
prevents  the  United  States  marshal  from  tak- 
ing possession  under  a  subsequent  writ  in  a 
suit  in  the  federal  court,  the  creditor  in  the 
latter  suit  may  intervene  in  the  former  and 
have  the  residue  of  the  proceeds  after  satis- 
fying the  first  writ  applied  upon  his  claim. 
Goodbar  v.  Brooks,  57  Ark.  450,  22  S.  W.  96. 
So  where  in  attachment  in  a  state,  court  the 
sheriff  cannot  seize  the  property  because  it 
is  in  possession  of  the  United  States  marshal 
under  an  attachment  from  the  federal  court, 
the  creditor  in  the  first  writ,  although  resid- 
ing in  the  same  state  with  defendant,  may,  on 
service  of  notice  of  his  claim  on  the  marshal, 
intervene  in  the  federal  court  and,  on  shov/- 
ing  a  properly  adjudicated  claim,  share  in 
his  proper  order  in  the  proceeds  of  the  sale. 
Gumbel  v.  Pitkin,  124  U.  S.  131,  8  S.  Ct.  379, 
31  L.  ed.  374. 

82.  Hurt  V.  Redd,  64  Ala.  85. 
Assignment   of   equity   of  redemption. — 

Where  a  mortgagor  assigns  his  equity  of  re- 
demption after  it  is  attached,  and  the  officer 
afterward  sells  it  upon  the  attaching  cred- 
itor's execution,  which  is  satisfied  by  a  part 
of  the  proceeds,  and  having  no  notice  of  the 
assignment  applies  the  surplus  in  satisfac- 
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tion  of  another  attachment  execution  against 
the  mortgagor,  he  is  .not  answerable  to  the 
assignee  for  such  surplus.  Bacon  v.  Leon- 
ard, 4  Pick.  (Mass.)  277  Idistinguishinif 
Clark  V.  Austin,  2  Pick.  (Mass.)  528,  where 
the  sheriff  had  notice  of  the  right  of  the  as- 
signee to  the  equity  of  redemption,  and  paid 
over  the  surplus  to  him,  the  assignee's  right 
being  precedent  to  the  right  under  the  other 
execution] . 

83.  Donk  V.  Alexander,  117  111.  330,  7 
N.  E.  672.  If  two  attachments  issue  from 
different  district  courts  at  different  times 
and  the  sheriff  levies  on  personal  property 
by  virtue  of  both,  the  court  from  which  the 
second  attachment  issues  may  make  an  order 
for  the  sale  of  the  property,  but  it  has  no 
power  to  dispose  of  the  fund  arising  from  the 
sale,  other  than  the  surplus  remaining  after 
the  claim  of  the  first  attaching  creditor  is 
satisfied.    Weaver  V.  Wood,  49  Cal.  297. 

84.  Ball  V.  Divoll,  17  Pick.  (Mass.)  143. 
Effect  of  agreement  creating  secret  trust. 

—  Upon  the  sale  of  attached  property  attach- 
ing plaintiff  agreed  with  defendant  to  buy 
the  property,  satisfy  his  debt  out  of  the  pro- 
ceeds thereof,  and  return  the  balance  to  the 
debtor,  and  it  was  held  that  this  constituted 
a  secret  trust  in  favor  of  the  debtor,  and 
that  attaching  plaintiff  was  liable  to  other 
creditors  of  defendant  for  the  surplus  of  the 
proceeds  over  the  amount  necessary  to  sat- 
isfy the  attaching  creditor's  claim.  .  Ries  v. 
Rowland,  4  McCrary  (U.  S.)  85,  11  Fed.  657. 

85.  Barker  v.  Barker,  47  N.  H.  341. 
Payment  to  plaintiff  under  order  of  sale. 

—  Where  one  creditor  only  obtains  judg- 
ment in  a  suit  commenced  by  writ  of  attach- 
ment, it  is  not  necessary  that  the  order  of 
sale  of  the  property  attached,  authorized  by 
the  statute,  should  require  the  money  aris- 
ing from  the  sale  to  be  paid  into  court;  but, 
if  it  require  the  same  to  be  paid  to  plaintiff,^ 
this  will  not  vitiate  either  the  order  or  the' 
proceedings  under  it.  Peonle  v.  Judges  Cal- 
houn Cir.  Ct.,  1  Dougl.  (Mich.)  417. 
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1.  Liability  of  Officer  For  Interest  on  Proceeds.  Where  attached  property 
becomes  changed  into  money  in  the  officer's  liands  and  is  invested  by  him  so  as 
to  produce  interest,  such  interest  belongs  to  the  party  entitled  to  the  money  and 
not  to  the  officer.^^ 

G.  Proceeding's  by  Trustees  or  Auditors — l.  In  General.  Some  of  the 
attachment  acts  contemplate  a  proceeding  somewhat  analogous  to  proceeedings 
in  involuntary  bankruptcy.  Auditors  or  trustees  are  appointed  to  administer  tlie 
debtor's  estate,^'^  and  adjust  the  claims  of  all  the  creditors  who  come  in  under  the 
attachment.^^ 

2.  Powers  and  Duties.  It  is  the  duty  of  the  trustees  or  auditors  to  ascertain 
and  adjust  the  demands  of  all  creditors  of  defendant  who  come  in  under  the  writ.^^ 


86.  Richmond  i;.  Collamer,  38  Vt.  68.  And 
where  the  officer  deposits  the  proceeds  of  sale 
in  a  savings  bank  he  is  liable  for  interest  re- 
ceived on  such  deposit.  Jackson  v.  Smith,  52 
N.  H.  9. 

87.  References  to  auditors,  trustees,  or 
referees,  generally,  see  References. 

Disqualification  by  interest  —  Substitution. 

—  Where  two  of  the  auditors  appointed  in 
an  attachment  proceeding  are  shown  to  be  in- 
terested in  the  suit  others  will  be  substituted 
on  motion.    Anonymous,  16  N.  J.  L.  355. 

Pennsylvania  —  All  must  qualify  but  ma- 
jority may  act. —  Under  the  Pennsylvania 
act  of  1807  three  trustees  must  be  appointed 
and  must  qualify  before  any  can  act;  but  if 
they  all  qualify  the  acts  of  a  majority  will 
bind.  Thus,  where  all  the  trustees  have  qual- 
ified and  one  afterward  dies  the  other  two 
may  sue  in  the  name  of  all.  McCready  v. 
Guardians  of  Poor,  9  Serg.  &  R.  (Pa.)  94, 
11  Am.  Dec.  667. 

Compensation. —  Under  the  former  New 
York  absconding  debtor's  act  the  trustees 
were  entitled  to  reasonable  counsel  fees,  to 
costs  accrued  in  the  prosecution  of  a  cer- 
tiorari, although  the  commissioner's  decision 
was  confirmed  bj  the  court,  and  to  commis- 
sions on  such  sum  as,  on  compromise,  was 
paid  by  the  debtor  to  attachment  creditor, 
although  the  money  did  not  come  to  their 
hands.  Matter  of  Bunch,  12  Wend.  (N.  Y.) 
280. 

88.  All  creditors  of  defendant  are  entitled 
to  come  in  under  the  attachment  and  share 
in  the  distribution.  Plunkett  v.  Moore,  4 
Harr.  (Del.)  379;  Matter  of  Bonaffe,  23  N.  Y. 
169  [affirming  33  Barb.  (N.  Y.)  469,  18  How. 
Pr.  (N.  Y.)  15];  Matter  of  Coates,  3  Abb. 
Dec.  (N.  Y.)  231,  12  How.  Pr.  (N.  Y.)  344 
[reversing  13  Barb.   (N.  Y.)  452]. 

Any  creditor  whose  debt  is  not  due  may  ap- 
ply to  the  court  in  the  same  manner  as  if  it 
were  due,  deducting  a  rebate  of  legal  interest. 
Devlan  v.  Wells,  65  N.  J.  L.  213,  47  Atl.  467. 

When  creditor  may  apply. —  To  entitle  a 
creditor  to  a  dividend  under  the  absconding 
debtor's  act  (1  N.  Y.  Rev.  Laws,  157,  §  2), 
he  must  have  been  such  at  the  first  publica- 
tion of  the  proceedings  under  the  statute. 
He  could  not  prove  his  claim  after  payment 
of  a  second  dividend.  Matter  of  De  Peyster, 
5  Cow.   (N.  Y.)  266. 

Claim  by  state  —  Dividend  made  before  no- 
tice.—  Where  auditors  made  a  dividend  be- 


fore notice  of  a  debt  due  to  the  common- 
wealth, which  accrued  previously  to  issuing 
the  attachment,  it  was  held  that  the  common- 
wealth was  entitled  to  no  preference.  Hol- 
linsworth  v.  Hamelin,  1  Dall.  (Pa.)  151,  1 
L.  ed.  77. 

Applying  creditor  cannot  attack  attach- 
ment.—  An  applying  creditor  cannot  claim 
the  benefit  of  a  writ  of  attachment  by  enter- 
ing a  rule  for  his  admission  and  presenting 
his  demand  to  the  auditor,  and  afterward  at- 
tack its  validity  on  exception  to  the  auditor's 
report.  Westcott  v.  Sharp,  50  N.  J.  L.  392, 
13  Atl.  243. 

89.  New  Jersey  —  Functions  same  as  com- 
mon-law auditors. —  In  New  Jersey  the  stat- 
ute does  not  prescribe  with  particularity  the 
powers  and  duties  of  such  officers,  but  it  is 
held  that  their  functions  are  the  same,  and 
that  they  are  to  be  governed  by  the  same 
rules,  as  common-law  auditors.  Stewart  v. 
Walters,  41  K  J.  L.  430.  See,  generally. 
References. 

Contesting  judgment  offered  in  evidence  by 
plaintiff. —  The  creditors  may  contest  a  judg- 
ment in  cognovit  entered  in  favor  of  attach- 
ment plaintiff  in  another  court,  when  it  is 
offered  in  evidence  before  the  auditors.  Stew- 
art V.  Walters,  38  K  J.  L.  274. 

Relief  against  fraudulent  claim. —  In  the 
case  of  attachment,  where  plaintiff  impo:=;es 
a  fictitious  or  satisfied  claim  upon  the  audit- 
ors, or  conceals  from  them  any  fact  tending 
to  show  that  his  claim  is  not  valid,  he 
commits  a  fraud  upon  the  absent  defendant, 
against  which  equity  will  relieve.  Tomkins 
V.  Tomkins,  11  N.  J.  Eq.  512. 

A  statutory  exemption  claimed  by  debtor's 
wife  cannot  be  considered  by  the  auditor,  his 
duty  being  merely  to  ascertain  the  elainis  of 
plaintifi'  and  other  ap])lying  creditors  an.l  to 
report  on  them.  Westcott  r.  Sharp,  50 
N.  J.  L.  392,  13  Atl.  243. 

Discovery  of  property. —  In  New  Jersey, 
after  defendant  has  entered  his  appearance 
without  giving  bond,  the  auditor  has  no  power 
■  to  proceed  for  the  discovery  of  other  property 
of  defendant.  Jackson  r.  Johnson,  51  N.  J.  L. 
457,  17  Atl.  959. 

If  a  demand  be  unliquidated  the  trustees 
may  assess  and  doterniine  the  damages  m  like 
manner  as  a  jury.  IMatter  of  Negus,  7  Wend. 
(N.  Y.)  499. 

Preference  —  Claim  against  debtor  as  exec- 
utor.—  A  claim  against  the  debtor  as  exec- 
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Upon  tlieir  appointment  all  the  estate  of  the  debtor  vests  in  them,^^  and  they  may 
sell  so  much  thereof  as  is  sufficient  to  pay  defendant's  debts,^^  restoring  to  the 
debtor  the  surplus  left  after  such  payment,^^  They  may  sue  for  and  recover 
property  fraudulently  transferred  by  the  debtor  before  the  issue  of  the  writ,^^  and 
may  maintain  an  action  against  the  sheriff  for  loss  of  the  attached  goods  through 
negligence.^^ 

3.  Liabilities.  The  powers  of  the  trustees  are  not  of  a  purely  ministerial 
nature,  and  where  they  have  acted  in  good  faith  they  cannot  be  held  responsible 
for  an  error  of  judgment  or  a  mistake  of  law.^^  They  can  be  compelled  to 
account  either  by  a  creditor  or  by  the  debtor,^^  but  no  action  by  a  creditor  will 
lie  against  them  until  they  have  been  called  before  the  court  which  appointed 
them  to  settle  their  accounts.^' 

4.  Acceptance  or  Rejection  of  Report  by  Court.  The  report  must  be  returned 
to  the  court  for  final  judgment  w^ithin  the  time  specified  by  the  statute.^^  The 


utor  is  entitled  to  preference  in  the  distribu- 
tion of  the  funds  in  the  hands  of  the  trustees. 
Matter  of  Faulkner,  1  How.  Pr.  (N.  Y.  )  207. 

90.  Lee  v.  Hunter,  1  Paige  (N.  Y.)  519; 
McCormick  v.  Miller,  3  Penr.  &  W.  (Pa.) 
230;  Ankrim  v.  Woodward,  4  Eawle  (Pa.) 
345;  Henisler  v.  Friedman,  1  Phila.  (Pa.) 
290,  9  Leg.  Int.  (Pa.)  11,  5  Pa.  L.  J.  Rep. 
147,  4  Am.  L.  J.  355. 

No  suit  can  be  maintained  by  the  debtor  in 
relation  to  his  estate  without  joining  the 
trustees.  Lee  v.  Hunter,  1  Paige  ( N.  Y. ) 
519. 

A  bill  will  not  lie  by  a  judgment  creditor 

after  the  appointment  of  trustees  to  reach 
property  of  the  debtor  alleged  to  be  holden 
by  third  persons  in  trust  for  him.  Whit- 
marsh  V.  Campbell,  2  Paige  (N.  Y.)  67. 

Where  property  sold  on  execution. — ^Where 
the  absconding  debtor's  property  attached  in 
domestic  attachment  was  sold  on  execution, 
the  trustees  are  entitled  to  the  residue  of 
money  iu'  the  sheriff's  hands  after  satisfac- 
tion of  the  execution,  although  they  did  not 
show  that  they  had  advertised  for  the  cred- 
itors to  come  in.  Ebert  v.  Spangler,  3  Penr, 
&  W.  (Pa.)  389. 

91.  No  more  than  enough  to  pay  the  debts 
of  defendant  can  be  sold.  Orr  v.  Post,  Hopk. 
(N.  Y.)  IL 

Equity  will  set  aside  a  sale  of  land  by  au- 
ditors where  such  sale  is  infected  with  fraud 

( Bellows  v.  Wilson,  29  N.  J.  Eq.  124 ;  Hodg- 
son V.  Farrell,  15  N.  J.  Eq.  88),  or  where  the 
auditors  sold  in  one  parcel  several  distinct 
tracts  of  land  which  might  reasonably  and 
conveniently  have  been  sold  separately  and 
the  sale  of  a  part  would  have  been  sufficient 
to  pay  all  the  claims  under  the  attachment 

(Johnson  v.  Garrett,  16  N.  J.  Eq.  31). 

Eviction  of  purchaser  —  Liability  of  trus- 
tees.—  WTiere  the  trustees  of  an  absconding 
debtor,  appointed  under  the  statute,  sell  the 
debtor's  lands,  and  give  a  deed  conveying 
all  his  right  and  title  they  are  not  liable  to 
refund  on  the  purchaser's  being  evicted. 
Murray  t;.   Ringwood    Co.,    2   Johns.  Cas. 

(N.  Y.)  278.  • 

92.  Matter  of  Randall,  1  Cai.  (N.  Y.)  513; 
Lee  V.  Hunter,  1  Paige  (N.  Y.)  519. 

93.  Ankrim  v.  Woodward,  4  Rawle  (Pa.) 
345. 
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Check  received  before  notice  of  attachment. 

—  Where  the  debtor  transferred  to  a  third 
person  before  the  latter  had  notice  of  the 
attachment  a  check  for  the  payment  of  money 
which  he  applied  to  the  payment  of  a  debt 
for  which  he  was  security  for  the  attachment 
debtor,  it  was  held  that  an  action  for  money 
had  and  received  would  not  lie  by  the  trus- 
tees against  such  third  person  to  recover 
the  amount  of  the  check.  An  action  for 
money  had  and  received  admits  that  defend- 
ant received  the  money  fairly;  and  the  check 
having  been  given  before  such  third  party 
had  notice  of  the  attachment  the  title  to 
the  money  transferred  did  not  vest  in  the 
trustees  at  the  time  of  the  attachment.  Rut- 
ter  V.  Gable,  1  Watts  &  S.  (Pa.)  108. 

94.  Acker  v.  Witherell,  4  Hill  (N.  Y.) 
112. 

95.  Bradley's  Appeal,  89  Pa.  St.  514,  where 
the  trustees  acted  under  advice  of  counsel. 

Liability  for  loss  of  funds. —  Where  a  trus- 
tee in  domestic  attachment  in  good  faith 
deposited  the  funds  of  the  trust,  pending  the 
confirmation  of  his  account,  in  a  bank  of 
good  standing  and  repute  subject  to  his 
check,  he  was  not  responsible  for  a  loss  oc- 
casioned by  the  unexpected  failure  of  the 
bank  before  final  confirmation  of  the  account, 
especially  where  he  acted  under  the  advice 
of  counsel.  Breneman  v.  Mylin,  12  Pa.  Co. 
Ct.  324. 

96.  Matter  of  Cascaden,  2  Johns.  Cas. 
(N.  Y.)  107,  Col.  Cas.  (N.  Y.)  117,  Col.  & 
C.  Cas.  (N.  Y.)  116.  . 

97.  Peck  V.  Randall,  1  Johns.  (N.  Y.) 
165;  Wilhelm  v.  Miley,  5  Serg.  &  R.  (Pa.) 
137. 

May  plead  statute  of  limitations. —  Trus- 
tees under  the  absconding  debtor's  act,  when 
sued  by  a  creditor,  may  avail  themselves  of 
the  statute  of  limitations  to  the  same  extent 
as  the  debtor  might  in  an  action  against  him. 
Peck  t\  Randall,  1  Johns.  (N.  Y.)  165. 

98.  New  Jersey  —  When  judgment  may  be 
rendered. —  Under  the  New  Jersey  statutes 
judgment  cannot  be  rendered  on  the  report 
until  it  has  been  on  file  for  ten  days  and  has 
been  approved  by  the  court  or  a  judge.  Plum 
V.  Lugar,  49  N.  J.  L.  557,  9  Atl.  779. 

Extension  of  time. —  In  New  Jersey  the 
court  out  of  which  the  attachment  issues  has 
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court  may  inquire  into  the  merits  of  the  controversy  and  may,  in  a  proper  case,^^ 
set  the  report  aside  and  refer  the  matter  back  to  the  auditors  ;  ^  or,  if  the  evidence 
given  before  them  be  sent  with  the  report,  tlie  court  may  supersede  the  finding 
of  the  auditors  and  itself  render  the  proper  judgment.^ 

H.  Charges  For  Care  and  Preservation  of  Property — l.  Right  to  —  a. 
In  General.  As  it  is  the  duty  of  an  officer,  under  a  writ  of  attachment,  to  take 
and  retain  possession  of  the  property  levied  upon,  at  his  peril,  the  law  does  not 
deny  him  a  reimbursement  of  actually  necessary  and  reasonable  expenses  incurred 
in  the  performance  of  this  duty.^ 

b.  Necessity  of  Expenses  Incurred.  Such  additional  compensation  cannot  be 
allowed  unless  the  officer  is  put  to  trouble  and  incurs  expenses  in  taking  or  pre- 
serving attached  property,'^  and  the  charges  must  be  reasonable,'  necessary  for  the 
purposes  for  which  they  are  incurred,^  and  in  the  proper  exercise  of  the  duty  to 
take  and  retain  possession.^ 

2.  Liability  —  a.  Of  Debtor  —  (i)  In  General.  The  expense  of  keeping 
property  attached  is  eventually  upon  the  debtor,  because  the  officer,  if  he  pre- 
pays that  expense,  may  deduct  it  from  the  proceeds  before  turning  them  over  to 
the  creditor  and  therefore  so  much  of  the  debt  will  be  paid,'^  and  a  defendant  is 


power  to  extend  the  time  within  which  the 
auditors  mav  make  their  report.  Taylor  v. 
Woodward,  io  N.  J.  L.  1. 

99.  Only  in  a  clear  case  will  the  court  set 
aside  the  report.    Matter  of  Negus,  10  Wend. 

(N.  Y.)  499;  Cox  v.  Pearce,  7  Johns.  (N.  Y.) 
298,    See  also  Matter  of  Negus,  10  Wend. 

(N.  Y.)  34. 

1.  Stewart  v.  Walters,  38  N.  J.  L.  274; 
Phoenix  Iron  Co.  t".  New  York  Wrought  Iron 
E.  Chair  Co.,  27  N.  J.  L.  484 ;  Taylor 
Woodward,  10  N.  J.  L.  1 ;  Berrv  v.  Callet, 
6  N.  J.  L.  179. 

2.  Stewart  v.  Walters,  41  N.  J.  L.  430. 

3.  Deering  v.  Wisherd,  46  Nebr.  720,  65 
N.  W.  788;  Hanness  v.  Smith,  21  N.  J.  L. 
495;  Mitchell  v.  Downing,  23  Oreg.  448,  32 
Pac.  394. 

Expense  of  retaking. —  Where  property 
held  by  an  officer  under  an  attachment  is 
wrongfully  taken  out  of  his  hands,  it  is  held 
that  a  reasonable  sum  for  the  expense  of  re- 
gaining possession  will  follow  the  officer's 
lien  as  an  incident  to  the  performance  of  his 
dutv.  Rhoads  v.  Woods,  41  Barb.  (N.  Y.) 
47l! 

The  sheriff  is  not  bound  to  put  a  keeper  in 
charge  of  attached  property  unless  plaintiff, 
for  whose  benefit  he  acts,  shall  advance  the 
necessary  funds.  Hawlev  v.  Dawson,  16 
Oreg.  344,  18  Pac.  592. 

If  not  fixed  by  statute  the  officer  will  be 
entitled  to  the  just  and  equitable  expenses 
^incurred  in  the  proper  care  and  keeping  of 
the  property  while  in  his  custody.  Leadvillc 
City  Bank  t*.  Tucker,  7  Colo.  220,  3  Pac.  217. 

If  fixed  by  statute  the  sheriff  can  recover 
for  expenses  incurred  in  the  keeping  and 
custody  of  property  under  attachment  no 
greater  amount  than  that  which  the  statute 
specifies,  and  if  cases  arise  where  his  ex- 
penses are  a  little  more  than  ho  is  allowed  to 
claim  under  tlic  statute,  he  cannot  bring  an 
action  against  dofondnnt  for  such  expenses. 
This  is  one  of  the  chances  that  the  officer 
must  take  in  tlie  performance  of  his  duty. 
Mathers  t'.  Ramsey,  2  Disn.  (Ohio)  334. 
[46] 


4.  Calhoun  v.  Lee,  29  How.  Pr.  (N.  Y.)  1. 

Necessity  of  taking  possession. —  Compen- 
sation for  trouble  and  expense  in  taking  pos- 
session of  and  preserving  property  applies 
only  to  cases  where  the  sheriff  has  taken  ac- 
tual possession  and  has  preserved  the  prop- 
erty attached.  Ridlon  v.  Flanigan,  12  Hun 
(N.  Y.)  115;  Ringgold  v.  Lewis,  3  Craneh 
C.  C.  (U.  S.)  367,  20  Fed.  Cas.  No.  11,847. 

Mere  personal  attention  by  officer. — In  this 
connection  it  has  been  held  that  the  sheriff 
is  not  entitled  to  compensation  for  a  mere 
personal  care  of  attached  property,  the  stat- 
ute providing  for  no  such  compensation. 
King  V.  Shepherd,  68  Iowa  215,  26  N.  W.  82. 
But  on  the  other  hand,  in  Addington  v.  Sex- 
ton, 17  Wis.  327,  84  Am.  Dec.  745,  under  a 
statute  providing  that  the  sheriff  shall  be  en- 
titled to  receive  all  such  necessary  expenses 
incurred  in  taking  possession  of  and  preserv- 
ing goods  and  chattels,  as  shall  be  just  and 
reasonable  in  the  opinion  of  the  court,  it  was 
held  that  the  sheriff  was  entitled  to  the  rea- 
sonable value  of  his  services  just  as  he  would 
have  been  entitled  to  such  amount  as  it 
would  have  been  necessary  for  him  to  expend 
to  employ  a  clerk  to  care  for  the  property 
and  prevent  it  from  spoiling. 

5.  MeConnell  f.  McCormick,  2  Ida.  957,  28 
Pac.  421 ;  Seeman  t*.  Tiedeman,  58  N.  Y.  App. 
Div.  615,  68  N.  Y.  Suppl.  401,  in  which  latter 
case  it  is  held  that  where  the  property  at- 
tached was  of  the  value  of  six  hundred  and 
fifty  dollars,  a  charge  by  the  sheriff  for  the 
employment  of  six  pei  sons  as  watchmen  at  a 
cost  of  one  hundred  and  eighty  dollars  was 
unjustifiable  and  should  not  be  allowed,  no 
reason  being  suggested  why  one  watchman 
would  not  have  been  sufficient. 

6.  Cutter  v.  Howe,  122  Mass.  541.  holding 
that  the  permnnent  stationing  of  a  watchman 
over  property  loft  on  defendant's  premises  is 
not  warranted  by  law,  and  that  a  charge 
therefor  cannot  be  included  in  the  taxable 
costs  of  the  action. 

7.  Baldwin  v.  Hatch,  54  Me.  167:  Trier 
Ulmer,  12  Mass.  163:  Dean  v.  Bailey,  12  Vt. 
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liable  on  his  contract  to  pay  the  expenses  of  keeping  attached  property  and  the 
officer  is  not  bound  to  credit  the  sum  so  received  on  his  legal  charges.^ 

(ii)  Support  of  Live  Stock.  If  live  stock  is  attached  and  defendant  does 
not  have  it  released  on  bond  he  is  bound  to  support  it  and  is  responsible  for  such 
expense  if  judgment  is  entered  against  him.^ 

b.  Of  Creditor.  If  an  attachment  suit  is  dismissed,  the  attachment  dis- 
charged, or  defendant  prevails  on  the  final  determination  of  the  cause,  the 
expenses  of  keeping  the  property  must  be  paid  by  plaintiff,  and  the  officer  has  no 
lien  on  the  property  or  its  proceeds  as  against  defendant.^^ 

e.  Of  Sherilf  to  Custodian.  Ordinarily,  when  the  sheriff  appoints  a  custodian 
to  keep  and  care  for  the  attached  property,  he  is  liable,  either  under  liis  express  con- 
tract or  for  a  reasonable  compensation,  and  the  custodian  cannot  look  to  plaintiff 


142.  See  also  Patton  v.  Harris,  15  B.  Mon. 
(Ky.)  607. 

Sale  under  agreement  between  assignor,  as- 
signee, and  creditor. —  Expenses  incurred  in 
preserving  and  selling  attached  property 
should  be  paid  out  of  the  proceeds  of  the 
property,  where,  by  a  written  contract  be- 
tween attachment  creditor,  the  assignee,  and 
assignor,  the  property  was  delivered  to  the 
assignee  to  be  converted  by  him  into  money, 
the  proceeds  to  be  held  to  aAvait  the  event 
of  the  attachment  suit,  the  attachment  suit 
terminating  in  favor  of  the  attaching  cred- 
itor.   McLain  v.  Simington,  37  Ohio  St.  660. 

8.  Brown  v.  Cooper,  65  How.  Pr.  (N.  Y.) 
126. 

9.  McCormick  v.  Exchange  Bank,  17  Ky. 
L.  Rep.  847,  32  S.  W.  932;  Phelps  v.  Camp- 
bell, 1  Pick.  (Mass.)  59;  Dean  v.  Bailey,  12 
Vt.  142. 

If  cattle  perish  after  they  have  been  at- 
tached and  the  debtor  has  failed  upon  notice 
to  support  them  the  loss  will  be  his.  Sewall 
V.  Mattoon,  9  Mass.  535. 

Use  of  property  by  officer. —  If  an  officer 
use  a  horse  which  he  has  attached  and  the 
use  is  sufficient  to  pay  for  the  keeping  he 
cannot  sustain  an  action  for  the  pay  of  such 
keeping.    Dean  v.  Bailey,  12  Vt.  142. 

Dissolution  by  bankruptcy. — In  Zeiber  v. 
Hill,  1  Sawy.  (U.  S.)  268,  30  Fed.  Cas.  No. 
18,206,  8  Nat.  Bankr.  Peg.  239,  it  was  held 
that,  where  the  dissolution  of  an  attachment 
was  brought  about  by  subsequent  bankruptcy 
of  defendant,  while  the  officer  who  levied  tho 
attachment  must  look  to  the  party  or  attor- 
ney who  employed  him,  he  is  entitled  to  com- 
pensation for  keeping  the  live  stock  seized 
until  it  is  claimed  and  received  by  the  as- 
signee, and  for  this  purpose  the  officer  may 
be  considered  as  a  bailee,  entitled  to  com- 
pensation as  any  other  agistor  or  feeder  of 
cattle. 

10.  Colorado. —  Leadville  City  Bank  v. 
Tucker,  7  Colo.  220,  3  Pac.  217. 

Massachusetts. —  Phelps  v.  Campbell,  1 
Pick.  (Mass.)  59.  But  where  an  officer  sells 
perishable  property  pursuant  to  the  statute, 
and  pays  over  the  proceeds,  less  expenses  of 
sale,  to  attachment  defendant,  upon  his  giv- 
ing bond  to  procure  a  dissolution,  he  is  not 
liable  to  an  action  by  defendant,  after  he  has 
prevailed  in  the  attachment  suit,  to  recover 
the  amount  deducted  from  the  proceeds  of 
the  sale  for  expenses.    Defendant  in  attach- 
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ment  may  procure  a  release  of  the  property 
by  giving  a  bond.  If  he  does  not  do  this,  and 
the  property  is  perishable,  a  sale  is  as  much 
for  his  interest  as  for  that  of  the  creditor. 
Pollard  V.  Baker,  101  Mass.  259. 

Missouri. —  Snead  v.  Wegman,  27  Mo.  176. 

Nehraska.—  Deering  v.  Wisherd,  46  Nebr. 
720,  65  K  W.  788. 

New  Hampshire. —  York  v.  Sanborn,  47 
N.  H.  403,  holding  that,  where  oxen  were  at- 
tached and  the  officer  fed  them  on  defendant's, 
hay,  without  his  consent,  defendant  might, 
after  judgment  in  his  favor  in  the  attach- 
ment suit,  maintain  trover  against  the  officer 
for  the  conversion  of  the  hay,  and  the  latter 
could  retain  nothing  for  his  expenses  in 
selling  the  property. 

North  Carolina. — Stein  v.  Cozart,  122  N.  C. 
280,  30  S.  E.  340;  Haywood  v.  Hardie,  76. 
N.  C.  384,  which  hold  that  a  sheriff,  v/ho  in 
attachment  proceedings  wrongfully  seizes  and 
sells  property,  which  is  subsequently  ad- 
judged to  beloug  to  an  intervener,  cannot 
retain  the  costs  of  the  seizure  and  sale. 

Oregon. —  Mitchell  v.  Downing,  23  Or  eg. 
448,  32  Pac.  394. 

Illegal  seizure. —  If  the  possession  of  prop- 
erty is  illegally  acquired  under  color  of  an 
attachment  the  officer  cannot  charge  attach- 
ment defendant  for  keeping  the  same.  Gard- 
ner V.  Hust,  2  Pich.  (S.  C.)  601.  And  where 
the  officer  seizes  property  which  he  has  nO' 
right  to  attach  he  cannot  retain  it  for  the 
purpose  of  reimbursement  of  money  expended 
by  him  in  discharge  of  a  prior  lien  upon  the 
property.    Morton  v.  Hodgdon,  32  Me.  127. 

By  direction  to  dismiss  the  suit  plaintiff 
cannot  relieve  himself  from  costs  incurred  in 
preserving  the  property  after  such  direction 
and  until  the  cause  is  regularly  dismissed, 
where  the  sheriff  could  not  deliver  the  prop- 
erty to  the  owner  after  plaintiff  had  directed 
the  clerk  to  enter  the  dismissal  and  before 
the  suit  is  in  fact  dismissed.  Roberts  v.  Ran- 
dolph, 17  Ark.  435.  But  where  a  plaintiff 
who  agrees  to  release  the  levy  on  attached 
proj^erty  and  to  give  an  order  to  the  Sheriff 
for  its  restoration  to  defendant,  or  for  the 
delivery  of  the  proceeds  if  any  of  the  prop- 
erty has  been  sold,  performs  his  agreement 
in  these  respects,  he  does  not  guarantee  the 
good  conduct  of  the  sheriff  and  is  not  liable 
for  the  expenses  incurred  in  taking  care  of 
the  property.  McPherson  v.  Harris,  59  Ala» 
620. 
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in  the  action, and  in  such  an  action  against  the  officer  it  is  no  defense  that  he 
has  no  clahn  against  another  for  the  performance  of  such  services. 

3.  Allowance  and  Enforcement  —  a.  In  General.  It  seems  that  if  attachment 
plaintiff  is  liable  for  the  expenses  incurred  by  reason  of  his  order  to  the  sheriff 
to  levy  the  v^rit,  the  latter  may  recover  them  in  an  action  against  attachment 
plaintitf.^^  Ordinarily  charges  for  keeping  and  preserving  attached  property  are 
not  taxable  costs  embraced  in  the  ordinary  fees  for  executing  process/^  or  costs 
which  abide  the  event  of  the  suit.^^  Generally  the  compensation  is  such  an 
amount  as  the  officer  who  issues  the  writ    or  the  court    may  fx  or  allow.    It  is 


11.  Hiird  V.  Ladner,  110  Iowa  263,  81 
N.  W.  470;  Rowley  v.  Painter,  60  Iowa  432, 
29  N.  W.  401  (where  it  is  held  that  under 
the  statute  in  Iowa  the  sheriff  is  allowed  the 
expenses  incurred  in  keeping  attached  prop- 
erty which  is  to  be  paid  by  plaintiff  and 
taxed  as  costs ) .  But  in  Oregon  in  an  action 
by  the  custodian  against  attachment  plaintiff, 
under  an  alleged  express  contract,  it  was  held 
that  the  sheriff  by  employing  a  keeper  did 
not  make  himself  personally  responsible  to 
such  keeper,  unless  he  had  done  so  expressly, 
and  that  the  sheriff  might  refuse  to  put  a 
keeper  in  charge,  unless  plaintiff  in  whose 
behalf  he  acted  should  advance  the  necessary 
funds.  Hawley  v.  Dawson,  16  Oreg.  344,  18 
Pac.  592,  where  the  custodian  recovered 
against  attachment  plaintiff  on  a  contract. 

Employment  by  deputy  sheriff. — ^In  Dooley 
17.  Root,  13  Gray  (Mass.)  303,  it  was  held 
that  the  sheriff  was  not  liable  for  the  services 
of  a  person  employed  by  his  deputy  to  keep 
property  attached  by  the  latter.  But  see 
Jones  v.  Thomas,  14  Ind.  474. 

As  against  plaintiff  the  keeper  cannot  main- 
tain an  action  unless  the  services  were  ren- 
dered at  the  instance  or  request  of  the  at- 
taching creditor.  Baker  v.  Campbell,  2  Ohio 
S.  &  C.  PI.  Dec.  143,  3  Ohio  N.  P.  297.  Plain- 
tiff's attorney  in  an  attachment  is  not  au- 
thorized by  virtue  of  his  employment  as 
attorney  to  contract  for  putting  a  lock  on  a 
door  to  secure  attached  property.  Glenn  v. 
Savage,  14  Oreg.  567,  13  Pac.  442. 

Recovery  of  amount  allowed  to  sheriff. — 
In  Jones  v.  Thomas,  14  Ind.  474,  it  was  held 
that,  where  a  sheriff's  deputy  told  the  bailee 
that  his  compensation  would  be  what  the 
law  allowed,  the  latter  was  entitled  to  re- 
cover of  the  sheriff  all  that  the  court  al- 
lowed to  him. 

Storage. —  An  officer  who  attaches  chattels 
in  the  possession  of  a  person  other  than  the 
owner  and  appoints  a  keeper  of  them  is  liable 
for  storage  if  he  continues- to  keep  them,  on 
the  premises  of  the  original  bailee,  although 
ho  -agreement  to  that  effect  has  been  made, 
and  he  has  had  no  notice  to  remove  them.  In 
such  a  case  the  officer's  return  of  the  writ 
in  which  he  adds  to  his  fees  a  claim  (of 
plaintiff  in  the  action  against  him)  for  stor- 
age, is  admissible,  not  for  the  purpose  of 
proving  the  amount  duo,  but  for  the  purpose 
of  showing  that  the  officer  was  aware  of  the 
claim  and  admitted  it.  The  action  being  by 
a  railroad  company  for  the  storage  of  freight 
cars  attached,  agents  of  other  railroads  are 
competent  witnesses  to  the  proper  charge  for 


such  storage,  and  evidence  is  inadmissible  to 
show  that  in  similar  cases  no  charge  for 
storage  had  ever  been  made.  Fitchburg  R. 
Co.  Freeman,  12  Gray  (Mass.)  401,  74 
Am.  Dec.  600. 

12.  Tyler  v.  Winslow,  46  Me.  348  (hold- 
ing that  an  officer  is  liable  on  his  contract 
and  that  the  right  to  recover  the  possession  is 
not  affected  by  the  fact  that  the  property  had 
been  mortgaged  and  the  mortgagee  has  proved 
his  right  to  acquire  a  lien)  ;  Stowe  v.  But- 
trick,  125  Mass.  449. 

Validity  of  levy. —  As  between  the  officer 
and  the  custodian  the  validity  of  the  levy 
is  not  material.  Lawrenson  v.  McDonald,  9 
S.  D.  440,  69  N.  W.  586. 

13.  Phelps  V,  Campbell,  1  Pick.  (Mass.) 
59. 

14.  See  Fletcher  v.  Morrell,  78  Mich.  176, 
44  N.  W.  133;  Genesee  County  Sav.  Bank  v. 
Ottawa  Cir.  Judge,  54  Mich.  305,  20  N.  W. 
53;  German  American  Bank  V.  Morris  Run 
Coal  Co.,  68  K  Y.  585. 

In  the  federal  court  keepers'  fees  are  al- 
lowed by  the  clerk,  and  the  allowance  may 
be  objected  to  and  reviewed  by  the  court,  un- 
der rule  of  court.  See  Hood  v.  Hampton 
Plains  Exploration  Co.,  108  Fed.  196. 

15.  Hanness  v.  Smith,  21  N.  J.  L.  495; 
Schneider  v.  Sears,  13  Oreg.  69,  8  Pac.  841. 

Commission  for  sale  under  agreement. — 
Where,  by  consent  of  the  sheriff  and  the  par- 
ties, an  auctioneer  is  appointed  by  the  court 
to  sell  attached  property,  and  there  is  no 
agreement  for  the  compensation  of  the  auc- 
tioneer, he  cannot  charge,  and  the  sheriff  has 
no  right  to  allow,  beyond  the  per  cent  fixed 
by  the  statute.  Griffin  v.  Helmbold,  72  X.  Y. 
437. 

16.  German  American  Bank  r.  Morris  Run 
Coal  Co.,  68  N.  Y.  585. 

17.  Arkansas. —  Roberts  r.  Randolph,  17 
Ark.  435;  Irvin  v.  Real  Estate  Bank,  5  Ark. 
30. 

Colorado. —  Leadville  City  Bank  v.  Tucker, 
7  Colo.  220,  3  Pac.  217. 

Idaho. —  McConnell  v.  McCormick,  2  Ida. 
957,  28  Pac.  421,  under  a  statute  providing 
that  a  sheriff  shall  be  allowed  for  his  trouble 
and  expense  in  taking  and  keeping  the  pos- 
session of  and  preserving  property  under  at- 
tachment such  sum  as  the  court  may  order: 
provided,  no  more  than  $3.00  j^er  dic'ni  be  al- 
lowed a  keeper." 

Minnesota. —  Barman  r.  Miller.  23  Minn. 
458,  holding  that  the  irregularity  in  taxing 
sneh  charges  by  the  clerk  without  a  previous 
allowance  by  the  court  is  cured  by  the  sub- 
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held  that  where  the  statute  provides  the  method  of  determining  the  compensa-^ 
tion,  as  by  allowance  by  the  court,  such  method  must  be  pursued. 

b.  Lien  —  Deduction  From  Proceeds.  Charges  of  an  officer  for  keeping 
attached  property  are  held  to  constitute  a  lien  upon  the  same  which  must  be 
satisfied  before  the  proceeds  of  the  sale  of  the  property  are  applied  upon  the 
execution ;  and  it  is  not  necessary  in  order  to  preserve  this  lien  that  a  charge 
should 'be  taxed  as  costs  and  included  in  the  execution. 

XIV.   CLAIMS  OF  THIRD  PERSONS. 

A.  Detepmination  of  Claims — l.  Rights  of  Third  Parties  —  a.  In  General. 

If,  after  seizure  on  attachment  against  a  third  party,  the  rightful  owner  can 


sequent  action  of  the  court  in  approving  the 
charges  as  reasonable  and  necessary. 

Oregon. —  Mitchell  v.  Downing,  23  Oreg. 
448,  32  Pac.  394. 

Wisconsin. —  Addington  v.  Sexton,  17  Wis. 
327,  84  Am.  Dec.  745. 

Review  of  discretion  in  allowing.— An  ap- 
pellate court  will  not  review  the  discretion 
of  the  lower  court  in  making  the  allowance 
(Irvin  'V.  Real  Estate  Bank,  5  Ark.  30),  not- 
withstanding it  may  seem  to  the  former  that 
some  of  the  items  indicate  that  the  supply 
of  help  called  in  by  the  officer  was  very  lib- 
eral (Toledo  Sav.  Bank  y.  Johnson,  90  Iowa 
749,  57  N.  W.  622). 

Proof. —  In  the  absence  of  proof  compensa- 
tion is  not  allowable  to  the  sheriff  for  trouble 
and  expense  in  taking  and  preserving  prop- 
erty. Haase  v.  Levering,  38  N.  Y.  SuppL 
432,  1  N".  Y.  Annot.  Cas.  404. 

Notice  of  motion. —  Before  an  allowance  is 
made  for  the  keeping  of  property  attached 
the  parties  should  be  notified  by  rule  or  other- 
wise so  that  they  mav  contest  it.  Harris  Xi. 
Hill,  11  B.  Mon.  (Ky.)  199;  Mitchell  v. 
Downing,  23  Ore^.  448,  32  Pac.  394.  See  also 
Fletcher  v.  Morrell,  78  Mich.  176,  44  N.  W. 
133. 

If  an  ex- sheriff  has  any  valid  charges  as 
custodian,  which  are  not  statutory  fees,  he 
should  apply  to  the  court  for  such  allowance 
upon  motion  and  notice  to  the  parties  in- 
terested, lie  has  no  right  arbitrarily  to  fix 
his  own  price  and  retain  the  property  until 
paid.  Fletcher  v.  Morrell,  78  Mich.  176,  44 
N.  W.  133. 

18.  Edinger  v.  Thom.as,  9  Colo.  App.  151, 
47  Pac.  847,  holding  that  the  sheriff  cannot 
safely  contract  for  the  payment  of  any  spe- 
cific sum. 

Where  the  allowance  is  made  as  costs  by 

the  court  or  judge  it  is  proper  to  tax  these 
charges  as  a  part  of  the  costs.  Leadville  City 
Bank  f.  Tucker,  7  Colo.  220,  3  Pac.  217.  And 
where  the  statute  authorizes  the  sheriff  to 
demand  a  sum  sufficient  to  defray  the  ex- 
penses incurred  in  taking  possession  of  and 
safely  keeping  the  property  it  logically  fol- 
lows that  the  officer  may  return  as  costs  in 
an  attachment  suit  all  necessary  and  reason- 
able charges.  Deering  i;.  Wisherd,  46  Nebr. 
720,  65  N.  W.  788.  So,  such  expenses,  when 
allowed  by  the  court,  are  to  be  paid  by  plain- 
tiff and  taxed  in  the  costs'  (Hurd  v.  Ladner, 
110  Iowa  263,  81  N.  W.  470;  Rowley  v. 
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Painter,  69  Iowa  432,  29  N.  W.  401 ;  Mitchell 
V.  Downing,  23  Oreg.  448,  32  Pac.  394;  Haw- 
ley  V.  Dawson,  16  Oreg.  344,  18  Pac.  592); 
and  if  a  plaintiff  voluntarily  dismisses  his 
suit  the  court  will  render  judgment  against 
him  for  the  amount  of  the  sheriff's  proper 
charges  (Mitchell  v.  Downing,  23  Oreg.  448, 
32  Pac.  394). 

Application  before  justice  at  chambers. — 
Under  the  code  provision  requiring  expenses 
incurred  by  the  officer  in  preserving  property 
to  be  settled  by  the  officer  issuing  the  at- 
tachment, an  application  for  that  purpose 
may  be  made  before  the  justice  issuing  the 
attachment,  while  holding  a  special  term  at 
chambers.  German  American  Bank  v.  Pitt- 
ston,  etc..  Coal  Co.,  9  Hun  (N.  Y.)  205. 

19.  Baldwin  v.  Hatch,  54  Me.  167;  McNeil 
7).  Bean,  32  Vt.  429. 

Lien  confined  to  avails  of  property  attached. 
—  This  lien  is  held  to  extend  only  to  the 
avails  of  the  property  itself  and  not  to  money 
received  from  one  who  recognized  to  plaintiff 
for  costs  and  who  makes  payment  in  satis- 
faction of  the  liability  under  such  recogni- 
zance.   McNeil  r.  Bean,  32  Vt.  429. 

Settlement  after  sale. —  A  satisfaction  of 
an  attachment  lien  by  payment  by  the  debtor 
will  not  deprive  the  officer  of  his  right  to 
retain  the  expenses  of  keeping.  Gleason  v. 
Briggs,  28  Vt.  135. 

Settlement  before  sale. —  If  the  debtor  set- 
tles the  debt  with  the  creditor,  so  that  no 
execution  comes  into  the  officer's  hands  upon 
which  to  make  sale,  the  officer  may  sustain 
an  action  against  the  debtor  for  the  keeping. 
Dean  v.  Bailey,  12  Vt.  142.  Where  the 
statute  expressly  provides  that  the  sheriff 
shall  not  be  required  to  release  attached 
property  until  his  expenses  for  keepers'  fees 
are  refunded,  a  defendant  who  settles  the 
suit  after  a  keeper  has  been  put  in  charge 
and  receives  from  plaintiff  an  order  directing 
a  release  of  the  levy  on  payment  of  the 
sheriff's  fees  cannot  obtain  possession  of  the 
property  until  he  has  paid  the  sheriff  the 
keeper's  fees,  Eobinett  v.  Connolly,  ,76  Cal. 
56,  18  Pac.  130. 

20.  Baldwin  v.  Hatch,  54  Me.  167;  Mc- 
Neil v..  Bean,  32  Vt.  429.  Even  where  the 
costs  are  taxed  and  the  amount  is  allowed 
for  the  officer  in  plaintiff's  bill  of  costs  the 
officer  may  deduct  an  additional  amount  for 
keeping  the  property.  Twombly  v.  Hune- 
well,  2  Me.  221. 
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quietly  and  peaceably  take  possession  of  the  property  he  may  retain  such  posses- 
sion, and  the  officer  will  not  be  justiiied  in  using  forceable  means  to  regain 
possession.^^  Where  attachment  is  auxiliary  to  the  principal  action  a  claimant  of 
attached  property,  having  no  interest  in  the  action  or  whose  rights  will  be 
unaffected  by  its  determination,  is  not,  in  some  jurisdictions,  entitled  to  become  a 
party  to  it,  or  to  intervene  therein  for  the  purpose  of  asserting  his  title,  but  must 
resort  to  the  common-law  remedies  or  the  statutory  substitutes  tlierefor.^'^  In  the 
greater  number  of  states,  however,  interpleader,  intervention  in  the  action,  or  a 
resort  to  proceedings  to  try  and  determine  the  title  to  the  property  in  dispute  is 
permissible  but  notwithstanding  intervention  is  permissible,  a  claimant  is  not, 
unless  so  required  by  statute,  bound  to  intervene,  but  may  have  recourse  to  his 
other  remedies.^* 

b.  Who  May  Intervene  —  (i)  Generally — Persons  Claiming  Title  or 
Tnterest.  Where  intervention  is  permissible  any  person  claiming  title  or 
interest  in  attached  property  may  intervene  in  the  case ;  ''^^  but  to  enable  a  person 


21.  Brownell  i?.  Durkee,  79  Wis.  658,  48 
N.  W.  241,  24  Am.  St.  Rep.  743,  13  L.  R.  A. 
487. 

22.  Delmvare. —  One  not  a  party  to  an  at- 
tachment cannot  intervene  in  the  absence  of 
an  express  statutory  provision  therefor. 
Pennsylvania  Steel  Co.  V.  New  Jersey  South- 
ern R.  Co.,  4  Houst.  (Del.)  572. 

Iowa. —  Loving  v.  Edes,  8  Iowa  427. 

Maine  —  A  grantee,  whose  conveyance  was 
prior  to  the  attachment,  cannot  appear 
and  defend-  the  attachment  under  Me.  Rev. 
"Stat.  c.  82,  §  19,  providing  that  grantees  may 
appear  and  defend  in  suits  against  their 
grantors  in  which  real  estate  is  attached. 
Sprague  v.  A.  &  W,  Sprague  Mfg.  Co.,  76 
Me,.  417. 

Nebraska. —  The  only  provision  permitting 
intervention  appears  to  be  in  section  47  of 
the  civil  code,  providing  that  in  an  action  to 
recover  real  or  personal  property  any  person 
having  an  interest  in  such  property  may  be 
made  the  party.  In  an  ordinary  action  upon 
a  promissory  note  the  rights  of  third  parties 
to  property  seized  by  attachment  cannot  be 
adjudicated.  Kimbro  v.  Clark,  17  Nebr.  403, 
22  N.  W.  788. 

OMo.— Vallette  v.  Kentucky  Trust  Co. 
Bank,  2  Handy  (Ohio)  1,  12  Ohio  Dec.  (Re- 
print) 299.  The  owner  of  property  who  is 
not  the  same  party  that  the  attachment  is- 
sues against  cannot  intervene  to  settle  his 
rights,  but  must  resort  to  replevin.  Gates 
V.  Pennsylvania  Land,  etc.,  Co.,  9  Ohio  Cir. 
Ct.  378,  6  Ohio  Cir.  Dec.  163. 

Pennsylvania. —  Thistle  Mills  v.  Watson,  2 
Pa.  Co.  Ct.  271. 

Teicas.—  Ryan  v.  Goldfrank,  58  Tex.  356; 
Williams  v.  Bailey,  (Tex.  Civ.  App.  1895) 
29  S.  W.  834;  Jailray  v.  Meyer,  1  Tex.  App. 
Civ.  Cas.  §  1349. 

Wyoming. —  Stanley  v.  Foote,  9  Wyo.  335, 
63  Pac.  940. 

Intervention  by  wife. —  In  an  action  willi 
an  attachment  against  the  husband,  the  wife 
cannot  interplead  at  law  but  must  assert  her 
claim  in  chancery.  Withers  v.  Shropshire, 
15  Mo.  631. 

23.  District  of  Colunibia. —  Wallace  Ma- 
roney,  6  Maekey  (D.  C.)  221;  U.  S.  r.  How- 
gate,  2  Mackey  (D,  C.)  408. 


Illinois.— Weber  v.  Mick,  131  111.  520,  23 
N.  E.  646;  Purcell  v.  Steele,  12  111.  93. 

Kentucky. —  Heaverin  v.  Robinson,  15  Ky. 
L.  Rep.  15,  21  S.  W.  876;  Lee  v.  Wilson, 

5  Ky.  L.  Rep.  765. 

Maryland. —  Kean  v.  Doerner,  62  Md.  475; 
Carson  v.  White,  6  Gill  (Md.)  17. 

North  Carolina. —  Toms  v.  Warson,  66 
N.  C.  417. 

South  Carolina. —  Bryce  v.  Foot,  25  S.  C. 
467  {distinguishing  Metts  v.  Piedmont,  etc., 
L.  Ins.  Co.,  17  S.  C.  120;  Copeland  v.  Pied- 
mont, etc.,  L.  Ins.  Co.,  17  S.  C.  116]. 

Texas. —  Hamburg  i;.  Wood,  66  Tex.  168, 
18  S.  W.  623;  Graves  v.  Hall,  27  Tex.  148; 
Marsh  v.  Thomason,  6  Tex.  Civ.  App.  379, 
25  S.  W.  43;  Jaffray  v.  Meyer,  1  Tex.  App. 
Civ.  Cas.  §  1349. 

Claimant  of  an  attached  vessel  may  inter- 
plead. Holeman  v.  Steamboat  P.  H.  White, 
11  Ark.  237. 

Foreign  attachment. —  Under  the  Pennsyl- 
vania act  of  1881  a  third  person,  claiming 
ownership,  may  intervene  in  foreign  attach- 
ment. Gotthold  V.  Von  Minden,  17  Wkly. 
Notes  Cas.  (Pa.)  157. 

Intervention  by  a  foreign  corporation  is  not 
within  a  statute  forbidding  such  corporation 
from  "  doing  business "  in  the  state  before 
complying  with  certain  conditions.  Gates 
Iron  Works  v.  Cohen,  7  Colo.  App.  341,  43 
Pac.  667. 

24.  Richardson  v.  Hall,  21  Md.  399;  Olin 
V.  Figeroux,  1  McMull.  (S.  C.)  203. 

25.  Daniels  v.  Solomon,  11  App.  Cas. 
(D.  C.)  163;  Standard  Implement  Co.  v. 
Lansing  Wagon  Works,  58  Kan.  125,  48  Pac. 
638 ;  Wichita  Wholesale  Grocery  Co.  r.  Rec- 
ords, 40  Kan.  119,  19  Pac.  34t) :  Long  r. 
Murphy,  27  Kan.  375;  Clarke  r.  Meix^sell, 
29.  Md.  221;  Carson  r.  White,  6  Gill  (Md.) 
17;  Stone  v.  Magrudcr,  10  Gill  &  J.  (Md.) 
383,  32  Am.  Dec.  177  ;  Ranahan  v.  O'Neale, 

6  Gill  &  J.  (Md.)  298,  26  Am.  Dec.  576; 
Campbell  v.  Morris,  3  Harr.  &  M.  (Md.)  535. 

A  third  party's  claim  can  be  set  up  only  by 
himself.  The  right  cannot  be  set  up  by  de- 
fendant in  attachment.  Wel)er  r.  Mick,  131 
111.  520,  23  N.  E.  646  ;  Foushee  V.  Owen,  122 
N.  C.  360,  29  S.  E.  770. 

Assertion  of  homestead  claim  by  wife.— 
[XIV,  A,  1,  b,  (I)] 
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to  intervene  or  to  resort  to  the  statutory  method  of  the  trial  of  the  right  of  ptop- 
erty,  he  must  be  in  actual  possession  or  entitled  thereto  at  the  time  of  the  levy 
under  the  attachment.^^ 

(ii)  Lien-  Holders — (a)  Where  Lien  Is  P Hot  to  Attachment.  The  right 
to  intervene  is  not  confined  to  persons  claiming  ownership  of  the  property  but 
may  be  Availed  of  by  any  one  claiming  a  lien  upon  the  same  and  a  superior  right 
to  subject  it  thereto.^'^  Thus,  intervention  is  permitted  to  persons  holding  a 
common-law  lien  for  storage  of  the  attached  goods,^^  to  landlords,^^  and  to  mort- 
gagees desirous  of  protecting  their  interest  or  of  having  the  proceeds  of  the" 
attached  property  applied  first  to  the  mortgage  debt.^ 

(b)  ^YheTe  Lien  Is  Subsequent  to  Attachment.  Although  the  words  describ- 
ing attacks  on  an  attachment  by  a  third  person  are  sometimes  used  inter- 
changeably, the  mode  of  proceeding  by  intervention  is  usually  not  proper  when 
the  claim  is  based  on  a  sale,  transfer,  or  mortgage  made  subsequently  to  the 


The  wife  of  an  attachment  defendant  may 
intervene  for  the  purpose  of  asserting  her 
homestead  claim.  Stoddart  v.  McMahan,  35 
Tex.  267. 

Sureties  on  a  replevin  bond  may  claim  and 
try  the  right  of  property  as  against  a  junior 
attachment  levied  riter  the  replevy.  Corda- 
man  v.  Malone,  63  Ala.  556. 

A  trustee  entitled  to  immediate  possession 
can  maintain  the  statutory  action  for  trial 
of  the  right  of  property,  although  he  has 
not  taken  actual  possession  (Willis  v.  Thomp- 
son, 85  Tex.  301,  20  S.  W.  155)  and  may 
claim  either  the  property  or  the  proceeds  of 
the  sale  thereof,  although  he  has  previously 
conveyed  the  property  (Skinner  v.  Thomp- 
son, 21  Mo.  15). 

A  fraudulent  purchaser  of  goods  sold  for 
the  purpose  of  defrauding  creditors  has  no 
standing  to  assert  a  claim  against  attachment 
plaintiff. ,  Collingsworth  f.  Bell,  56  Kan.  338, 
43  Pac.  252. 

26.  Piano  Mfg.  Co.  v.  Cunningham,  73  Mo. 
App.  376;  Kirschenschlager  v.  Armitage  Her- 
schel  Co.,  58  Mo.  App.  165.  See  also  Hinzie 
V.  Moody,  1  Tex.  Civ.  App.  26,  20  S.  W.  769. 

Claimant  must  have  such  title  to  the 
property  claimed  as  would  enable  him  to 
support  trover,  trespass,  or  detinue  (Block  v. 
Maas,  65  Ala.  211;  Lehman  v.  Warren,  53 
Ala.  535;  Abraham  v.  Carter,  53  Ala.  8); 
but  it  is  sufficient  if  he  shows  that  the  title 
is  in  a  third  party,  under  whom  he  holds  the 
right  of  possession,  or  with  whom  he  is 
jointly  interested  (Hollenback  v.  Todd,  119 
111.  543,  8  N.  E.  829). 

Persons  having  no  title  to  the  property, 
and  not  in  actual  possession  thereof  or  en- 
titled thereto  cannot  claim  or  recover  the 
property  itself  because  their  interests  cannot 
be  affected  by  the  controversy.  Endel  v. 
Leibroek,  33  Ohio  St.  254;  Willis  v.  Thomp- 
son, 85  Tex.  301,  20  S.  W.  155;  Osborn  v. 
Koenigheim,  57  Tex.  91. 

27.  District  of  Columbia. —  Daniels  v. 
Solomon,  11  .App.  Cas.  (D.  C.)'  163. 

Georgia. —  Wade  v.  Hamilton,  30  Ga.  450. 

Maryland. — Clarke  v.  Meixsell,  29  Md.  221. 

New  Hampshire. — Clough'  v.  Curtis,  62 
N.  H.  409;  Buckman  v.  Buckman,  4  N.  H. 
319. 
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New  York. —  Jacobs  v.  Hogan,  85  N.  Y. 
243. 

One  who  has  contracted  to  sell  property 
and  received  a  partial  payment  has  such  an 
interest  as  will  entitle  him  to  intervene 
where  the  property  was  attached  before  de- 
livery to  the  vendee.  Mansur  v.  Hill,  22 
Mo.  App.  372. 

One  whose  right  to  stoppage  in  transitu 
has  been  interfered  with  by  an  attachment 
against  the  purchaser  may  intervene  to  en- 
force his  rights.  Harris  v.  Tenney,  85  Tex. 
254,  20  S.  W.  82,  34  Am.  St.  Rep.  796. 

28.  J.  I.  Case  Plow  Works  v.  Union  Iron 
Works,  56  Mo.  App.  1. 

29.  Sullivan  v.  Cleveland,  62  Tex.  677; 
Reavis  v.  Moore,  (Tex.  Civ.  App.  1892)  20 
S.  W.  955. 

30.  Hosea  v.  McClure,  42  Kan.  4o3,  22  Pac. 
317;  Symns  Grocer  Co.  v.  Lee,  9  Kan.  App. 
574,  58  Pac.  237;  Bear  v.  Cohen,  65  N.  C. 
511;  Rentfrow  v.  Lancaster,  10  Tex.  Civ. 
App.  321,  31  S.  W.  229;  Langert  v.  Brown, 
3  Wash.  Terr.  102,  13  Pac.  704. 

A  mortgagee  cannot  intervene  until  after 
judgment  in  the  action.  Endel  v.  Leibroek, 
33  Ohio  St.  254. 

Unrecorded  mortgage. —  A  mortgagee  of 
chattels  in  possession  may  intervene,  al- 
though his  mortgage  is  not  filed  for  record. 
Applewhite  v.  Harrail  Mill  Co.,  49  Ark.  279, 
5  S.  W.  292. 

Removal  of  mortgaged  property. — The  seiz- 
ing of  mortgaged  property  under  an  attach- 
ment and  removing  it  gives  the  mortgagee 
an  option  of  taking  it  into  his  possession, 
which  he  may  exercise  by  interpleading  in 
the  attachment.  Huiser  v.  Beck,  55  Mo. 
App.  668. 

Reformation  of  mortgage. —  The  mortgagee 
may  interplead  and  ask  that  the  mortgage 
purporting  to  be  a  lien  on  a  different  piece 
of  land  be  reformed,  on  the  ground  of  mutual 
mistake  in  the  description,  so  as  to  be  a 
lien  on  the  property  attached,  as  intended  by 
both  parties.  Bodwell  v.  Heaton,  40  Kan. 
36,  18  Pac.  901. 

Mortgagees  out  of  possession  cannot  avail 
themselves  of  a  statutory  remedy  to  try  the 
right  to  property.  Wilber  v.  Kray,  73  Tex. 
533,  11  S.  W.  540;  Garrity  v.  Thompson,  64 
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attachment  levj,^^  and  the  attacking  party  must  show  invalidity  in  the  attachment 

proceedings  to  prevail.^^ 

(ill)  General  Creditors.    General  creditors  as  a  rale  cannot  intervene.^^ 
(iy)  Persons  Acting  on  Defendant's  Behalf.    In  defendant's  absence  a 

stranger  may  intervene  or  avail  himself  of  statutory  remedies  on  defendant's 

behalf.^'^ 

2.  Subject-Matter  of  Claim.  If  the  right  to  determine  the  title  in  the  prin- 
cipal action  by  intervention  or  interpleader,  or  in  a  special  statutory  proceeding, 
is  confined  to  personal  property,  the  claimant  of  realty  or  an  interest  therein 
cannot  have  his  rights  considered  in  those  modes  but  it  is  otherwise  if  the  right 
is  not  so  confined.^^  Tlie  right  to  intervene  is  not  affected  by  a  change  in  the 
nature  of  the  fund.^'^ 

3.  Nature  of  Intervention  Proceedings.  Although  consequential  and  depend- 
ent upon  the  levy  of  vaUd  process  on  the  property  of  claimant,"^  an  intervention 
is,  in  many  respects,  an  independent  suit,  performing,  where  the  property  is 
personalty,  the  same  office  in  effect  as  replevin,  and  being  a  cumulative  remedy 
therefor  which  the  owner  of  property  wrongfully  attached  may  in  some  cases 


Tex.  597;  Saunders  v.  Ireland,  (Tex.  Civ. 
App.  1894)  27  S.  W.  880.  Nor  can  they  in- 
terplead before  condition  broken.  F.  O.  Saw- 
yer Paper  Co.  v.  Mangan,  60  Mo.  App.  76; 
Endel  v.  Leibrock,  33  Ohio  St.  254. 

If  a  mortgagee  has  been  found  to  have  no 
lien  on  the  property  he  cannot  intervene  to 
contest  an  attachment  or  to  object  that  the 
mortgagor  has  no  attachable  interest.  Phil- 
lips V.  Both,  58  Iowa  499,  12  N.  W.  481. 

31.  McAbee  v.  Parker,  78  Ala.  573;  Har- 
rison V.  Shaffer,  60  Kan.  176,  55  Pac.  881. 

A  mortgagee  taking  a  mortgage  upon  prop- 
erty after  it  has  been  attached  is  in  no  bet- 
ter position  to  attack  collaterally  than  the 
mortgagor  would  be.  Runner  v.  Scott,  150 
Ind.  441,  50  N.  E.  479. 

A  purchaser  may  intervene  and  assert  that 
the  debt  for  which  the  attachment  issued  is 
fictitious.  Barkley  v.  Wood,  (Tex.  Civ.  App. 
1897)  41  S.  W.  717.  See  also  Johnson  v. 
Garrett,  16  N.  J.  Eq.  31,  holding  that,  if 
buying  in  good  faith  and  in  ignorance  of 
the  attachment,  the  purchaser  may  obtain 
relief  against  an  illegal  or  inequitable  sale 
made  by  an  officer  of  iJie  court. 

32.  Right  to  show  and  manner  of  showing 
defects  see  infra,  XV,  D. 

33.  Wolff  V.  Vette,  17  Mo.  Apr).  36;  Noyes 
V.  Brown,  75  Tex.  458,  13  S.  W.  36. 

A  firm  creditor  cannot  intervene  in  an  ac- 
tion by  a  retiring  partner  who  has  assumed 
the  partnership  debts,  to  recover  on  notes 
given  him  for  his  mterest  by  his  former 
partner,  in  which  property  formerly  belong- 
ing to  the  firm  is  attached.  Stansell  V. 
Fleming,  81  Tex.  294,  16  S.  W.  1033. 

A  subsequently  attaching  creditor  cannot 
interplead  as  a  claimant  of  the  property  in 
his  own  right.  McCluny  v.  Jackson,  6  Gratt. 
(Va.)  96. 

Employees    of    attachment    defendant. — 

Where,  subsequently  to  the  sale  of  the  at- 
tached property  of  an  insolvent  corporation 
which  had  made  a  general  assignment,  em- 
ployees thereof  delivered  their  claims  to  the 
sheriff  under  the  statute  but  did  not  have 
them   allowed  by  the  assignee,   they  were 


allowed  to  intervene  and  procure  an  order  on 
the  sheriff  to  pay  them  without  awaiting  the 
result  of  either  the  interpl«a  or  the  attach- 
ment suit.  Holland  v.  Depriest,  65  Mo.  App. 
329. 

34.  A  foreign  assignee  of  a  non-resident 
defendant  may  intervene  in  the  proceeding  to 
protect  the  latter's  rights.  Matthai  V.  Con- 
way, 2  App.  Cas.  (D.  C.)  45. 

Where  a  stranger  offers  to  replevy  goods  at- 
tached in  the  absence  of  defendant,  and  the 
sheriff  improperly  refuses  the  offer,  he  may 
enforce  the  statutory  right  in  a  court  of 
law  for  the  benefit  of  defendant,  but  he  has 
no  such  interest  as  will  authorize  him  to 
come  into  equity  for  relief.  Kirk  v.  Morris, 
40  Ala.  225. 

35.  Gordon  v.  McCurdj,  26  Mo.  304 ;  Henry 
Fetring  Grocer  Co.  v.  Eastwood,  79  Mo.  App. 
270. 

Fixtures. —  Statutory  provisions  for  the 
trial  of  the  right  to  personal  property  seized 
under  attachment  do  not  apply  to  fixtures. 
Jones  V.  Bull,  90  Tex.  187,  37  S.  W.  1054. 

Claimant  of  land  under  a  title  not  derived 
from  attachment  debtor  cannot  intervene. 
Carothers  v.  Lange,  (Tex.  Civ.  App.  1900) 
55  S.  W.  580. 

The  claim  must  be  a  legal  and  not  an  equi- 
table one.  Bostwick  r.  Blake,  145  111.  85, 
34  N.  E.  38;  Juilliard  r.  Mav,  130  111.  87, 
22  N.  E.  477;  Providence  City  Ins.  Co.  V. 
Commercial  Bank,  68  111.  348 ;  Simpson  V. 
Harry,  18  N.  C.  202. 

36.  Bennett  v.  Wolverton,  24  Kan. 
284 

37.  Hall  V.  Eichardson.  16  INld.  396,  77 
Am.  Dec.  303,  wliore  ]-»roeeeds  of  the  sale 
-of  attached  property  were  paid  to  plaintiff 
on  his  giving  a  bond  of  indemnity. 

A  change,  by  judicial  sale,  in  the  form  of 
the  property  attached,  by  which  the  proceeds 
are  substituted  therefor,  on  assignment  of 
the  proceeds  to  plaintitT  subsequently  to  the 
sale  by  claimant,  will  authorize  an  inter- 
pleader by  plaintiff.  Carp  r.  Itzkowitz,  77 
Mo.  App."  592. 

38.  Jackson  i\  Bain,  74  Ala.  328. 
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invoke.^^  On  the  intervention,  the  intervener  becomes  plaintiff,  and  plaintiff  in 
attachment  defendant,  and  the  action  must  be  tried  and  determined  separately 
from  the  issue  in  attachment  and  on  its  own  facts.^*^ 

4.  Time  of  Intervening  —  a.  In  General.  Claimant  may  present  his  petition 
after  the  issues  between  plaintiff  and  defendant  in  attachment  have  been  settled,^^ 
but  it  should  properly  be  interposed  before  their  trial/^  It  has  been  held,  how- 
ever, that  claimant  may  intervene  at  any  time  before  final  judgment,^  but  it  is  a 
general  rule  that  after  rendition^  of  such  judgment  intervention  is  not  per- 
missible,*^ although  it  has  been  held  proper  on  appeal  from  a  justice  before  whom. 
claimant  failed  to  interplead.*^  I^otice  of  filing  an  interplea  should  be  made 
within  the  time  prescribed ;  but  a  failure  so  to  do  does  not  authorize  a  dismissal 
of  the  interplea  where  no  special  injury  or  inconvenience  follows.*^ 

b.  Where  Property  Ordered  Sold.  An  order  of  sale  of  attached  property 
before  judgment,  the  proceeds  to  be  held  subject  to  the  ultimate  decision  of  the 
cause,  does  not  prevent  a  claimant  from  appearing  and  asserting  his  claim  and 


39.  Kinnear  v.  Flanders,  17  Colo.  11,  28 
Pac.  327;  Hagardine-McKittric  Dry  Goods 
Co.  V.  Carnahan,  83  Mo.  App.  318 ;  Monarch 
Eubber  Co.  v.  Bunn,  82  Mo.  App.  603 ;  Crow 
17.  Stevens,  44  Mo.  App.  137  ;  Bradley  Hub- 
bard Mfg.  Co.  V.  Bean,  20  Mo.  App.  Ill; 
Wolff  V,  Vette,  17  Mo.  App.  36. 

Mississippi  —  Substitute  for  detinue  or  re- 
plevin.—  The  proceeding  to  try  the  title  of 
the  third  person  is  a  substitute  for  the  ac- 
tion of  detinue  or  replevin  and  is  subject  to 
the  same  rules.    Helm  v.  Grav.  59  Miss.  54. 

Interplea  is  an  assertion  of  title  to  prop- 
erty attached  superior  to  that  of  defendant  in 
attachment,  plaintiff  in  attachment  being, 
by  the  interplea,  challenged  to  defend  the 
title  which  he  has  asserted  to  be  in  defendant 
by  attaching  it  as  his  property.  Boettger  v. 
Roehling,  74  Mo.  App.  257. 

40.  Iowa. —  Markley  v.  Keeney,  87  Iowa 
398,  54  N.  W.  251. 

Louisiana. —  Harper  v.  Commercial,  etc., 
Bank,  15  La.  Ann.  136. 

Mississippi. —  Pierce  v.  Watkins,  74  Miss. 
394,  21  So.  148. 

Missouri. —  Ely- Walker  Dry  Goods  Co.  v. 
McLaughlin,  87  Mo.  App.  105;  Monarch  Rub- 
ber Co.  V.  Bunn,  82  Mo.  App.  603;  Boettger 
V.  Roehling,  74  Mo.  App.  257;  Giett  v.  Mc- 
Gannon  Mercantile  Co.,  74  Mo.  App.  209; 
Walkers-Pierce  Oil  Co.  v.  American  Exch. 
Bank,  71  Mo.  App.  653;  Huiser  i;.  Beck,  55 
Mo.  App.  668;  Crow  v.  Stevens,  44  Mo.  App. 
137;  Bradley  Hubbard  Mfg.  Co.  v.  Bean,  20 
Mo.  App.  ill;  Wolff  V.  Vette,  17  Mo.  App. 
36. 

South  Carolina. —  Central  R.,  etc.,  Co.  v. 
Georgia  Constr.,  etc.,  Co.,  32  S.  C.  319,  11 
S.  E.  192,  638. 

41.  Taylor  v,  Taylor,  3  Bush  (Ky.)  118. 
Laches  in  filing  the  claim  will  not  defeat 

the  right  to  be  heard,  if  the  adverse  party 
suffered  no  prejudice.  Graves  v.  Hall,  27 
Tex.  148. 

42.  Whalen  v.  McMahon,  16  Colo.  373,  26 
Pac.  583;  Taylor  v.  Taylor,  3  Bush  (Ky.) 
118. 

43.  Heaverin  v.  Robinson,  15  Ky.  L.  Rep. 
15,  21  S.  W.  876 ;  Melius  v.  Houston,  41  Miss. 
59;  Evans  v.  Governor's  Creek  Transp.,  etc. 
Co.,  50  N.  C.  331. 
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After  judgment  by  default  has  been  set 
aside  and  before  trial  on  the  merits,  an  appli- 
cation is  in  time.  Latham  v.  Gregory,  9 
Colo.  App.  292,  47  Pac.  975.  See  also  Dob- 
son  V.  Bush,  4  N.  C.  18. 

44.  Georgia. —  Dow  v.  Smith,  8  Ga.  551. 
Indiana. —  Cooper  v.  Metzger,  74  Ind.  544. 
Mississippi. —  Paine  v.  Holliday,  68  Miss. 

298,  8  So.  676. 

Missowi. —  State  v.  Langdon,  57  Mo,  350; 
Bradley  Hubbard  Mfg.  Co.  v.  Bean,  20  Mo. 
App.  Ill;  McElfatrick  v.  Macauley,  15  Mo. 
App.  102. 

'New  Jersey. —  Mount  v.  Ely,  7  N.  J.  L.  83. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  1035. 

In  Illinois  claimant  may  interplead  at  any 
time  before  the  end  of  the  term  at  which 
judgment  is  rendered  against  defendant. 
Springer  v.  Bigford,  160  111.  495,  43  N.  E. 
751  [affirming  55  111.  App.  198]  ;  Juilliard 
V.  May,  130  111.  87,  22  N.  E.  477. 

In  Missouri  if  the  record  fails  to  show  as 
claimed  that  an  interplea  was  improperly 
filed  after  a  final  judgment  the  record  is 
conclusive.  Bradley  Hubbard  Mfg.  Co.  v. 
Bean,  20  Mo.  App.  111. 

45.  Wolff  V.  Vette,  17  Mo.  App.  36. 

46.  Brownell,  etc..  Car  Co.  v.  Barnard,  116 
Mo.  667,  22  S.  W.  503  (holding  that  a  mo- 
tion to  dismiss  a.n  interplea  because  of  fail- 
ure to  give  notice  of  its  filing  within  the 
proper  time  is  addressed  to  the  discretion  of 
the  court,  whose  action  in  overruling  such 
motion,  where  not  prejudicial  to  plaintiff  in 
attachment,  will  not  be  reversed  on  appeal)  ; 
Tennent-Stribling  Shoe  Co.  v.  Rudy,  53  Mo. 
App.  196. 

47.  Hall  V.  Richardson,  16  Md.  396,  77 
Am.  Dec.  303;  O'Brien  v.  Norris,  16  Md.  122, 
77  Am.  Dec.  284.  See  also  Simmons  Clothing 
Co.  V.  Davis,  (Indian  Terr.  1900)  58  S.  W. 
655,  holding  that  where  proceeds  of  a  sale 
ordered  by  the  court  before  the  question  of 
ownership  has  been  determined  are  turned 
over  to  plaintiff  in  attachment,  and  a  claim 
to  the  property  is  subsequently  made,  a 
plea  in  abatement  of  the  claim  on  the  ground 
that  the  proceeds  were  paid  to  plaintiff  be- 
fore the  filing  of  the  intervention  is  bad, 
because  prior  to  the  determination  of  the 
ownership  of  the  attached  property  the  pro- 
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under  some  statutes  claimant  may  iile  his  petitiom  at  any  time  before  the  dispo- 
sition of  the  proceeds  of  the  sale."^^ 

5.  Estoppel  to  Assert  Claim.  A  creditor,  by  attaching  property  belonging  to 
his  debtor,  is  estopped  to  afterward  assert  title  in  himself  upon  an  interplea ; 
and  the  same  has  been  held  to  be  true  where  a  party  in  possession  of  property 
executes  a  forthcoming  bond  conditioned  for  the  delivery  of  the  same  if  judg- 
ment is  delivered  against  attachment  defendant.^*^  The  true  owner  may  also  be 
estopped  by  his  own  declaration  or  by  conniving  at  a  statement  respecting  the 
ownership  made  by  another.^^ 

6.  Notice  of  Claim  or  Demand  of  Property  —  a.  Necessity  of  —  (i)  In  General. 
Where  a  notice  of  claim  to,  or  demand  of,  the  property  taken  is  required  to  be 


ceeds  should  not  be  ordered  to  be  paid  to 
plaintiff. 

48.  Murphy  v.  Cochran,  80  Ky.  239. 
Under  a  statute  authorizing  intervention  in 

a  summary  manner  before  sale  of  attached 
property,  claimant  cannot  intervene  where 
the  property  has  been  sold  under  special  exe- 
cutions issued  upon  judgments  in  actions  in 
which  attachments  were  issued  and  levied 
upon  the  same  property.  Newton  First  Nat. 
Bank  v.  Jasper  County  Bank,  71  Iowa  486, 
32  N.  W.  400. 

49.  Boettger  v.  Eoehling,  74  Mo.  App.  257. 
In  Crawford  v.  Nolan,  70  Iowa  97,  30  N.  W. 
32,  this  principle  was  applied  where  claimant 
proceeded  by  action  for  conversion  instead 
of  by  interplea. 

50.  Case  v.  Steele,  34  Kan.  90,  8  Pae.  242 ; 
Case  V.  Shultz,  31  Kan.  96,  1  Pac.  269 ;  Wolf 
y.  Hahn,  28  Kan.  588;  Haxtun  v.  Sizer,  23 
Kan.  310;  Cooper  v.  Davis  Mill  Co.,  48  Nebr. 
420,  67  N.  W.  178;  Greenville  Nat.  Bank  v. 
Evans-Snyder-Buel  Co.,  9  Okla.  353,  60  Pac. 
249;  Bowden  v.  Burnham,  59  Fed.  752,  19 
U.  S.  App.  448,  8  C.  C.  A.  248  (construing 
Kansas  statute).  Contra,  Applewhite  v.  Har- 
rell  Mill  Co.,  49  Ark.  279,  5  S.  W.  292 ; 
Miller  v.  Desha,  3  Bush  (Ky.)  212;  Schwein 
V.  Sims,  2  Mete.  (Ky.)  209;  Kinnimouth  v. 
Kimmel,  15  Ky.  L.  Rep.  125.  See  also  Tuttle 
V.  Wheaton,  57  Iowa  304,  10  N.  W.  748. 

The  question  of  estoppel  depends  upon 
whether  or  not  claimant  at  the  time  of  giving 
a  forthcoming  bond  notifies  the  officer  of  his 
claim  to  the  property.  Huels  v.  Boettger, 
40  Mo.  App.  310;  Mansur  v.  Hill,  22  Mo. 
App.  372;  Bradley  Hubbard  Mfg.  Co.  v. 
Bean,  20  Mo.  App.  Ill  [distinguisning  Wolf 
V.  Hahn,  28  Kan.  588;  Haxtun  v.  Sizer,  23 
Kan.  310].  See  also  Bleven  v.  Freer,  10 
Cal.  172;  Petring  v.  Chri^tler,  90  Mo.  649, 
>3  S.  W.  405. 

As  to  notice  of  claim  see  infra,  XIV,  A,  6. 

Execution  of  a  bond  to  dissolve  an  attach- 
ment issued  on  mesne  process  does  not  estop 
a  surety  who  claims  tHe  property  from  as- 
serting his  own  title  thereto  against  a  sub- 
sequent attachnient  by  the  obligee.  Rogers 
V.  Bishop,  9  Gray  (Mass.)  225.  Nor  would 
a  purchaser  of  property  be  precluded  from  as- 
serting his  ownership  by  signing  the  bond 
given  in  the  attachment  suit  by  defendant 
to  release  the  property  attached.  Rodwitz 
V.  Waggaman,  33  La.  Ann.  26.  Compare 
Wallace  v.  Burnham,  28  La.  Ann.  791. 


If  a  party  has  replevied  the  property  at- 
tached he  cannot,  after  the  rendition  of  judg- 
ment against  defendant  and  a  demand  of  the 
property  on  his  bond,  interpose  a  claim  to 
it  under  the  statute,  without  having  first 
surrendered  it  to  the  sheriff  according  to 
the  conditions  of  his  bond.  Braley  v.  Clark, 
22  Ala.  361. 

The  giving  of  an  indemnity  bond  by  attach- 
ing creditor  to  the  officer  does  not  preclude 
claimant  from  filing  his  claim.  The  bond  is 
executed  for  the  benefit  of  the  sheriff  and 
not  for  claimant,  who,  it  is  held,  cannot 
maintain  an  action  thereon.  Hence  the  giv- 
ing of  such  bond  can  in  no  way  affect  the 
claimant's  right  to  intervene.  Gevedon  v. 
Branham,  20  Ky.  L.  Rep.  791,  47  S.  W.  589. 

51.  Estoppel  by  declaration  of  attachment 
debtor. — ^Where  a  bailee  in  possession  of  prop- 
erty of  another,  for  purposes  of  sale,  rep- 
resents to  one  of  his  creditors  that  he  has 
bought  the  property,  upon  which  the  creditor 
attaches  it,  the  real  owner  is  estopped  to  set 
up  the  title  in  himself  against  the  attaching 
creditor  if  he  agreed  that  the  bailee  might 
hold  it  out  as  his  own  in  order  to  effect  a 
sale  more  readily,  even  though  the  bailee 
informs  the  attaching  officer  at  the  time  c.f 
attachment  that  the  property  belongs  to  the 
person  who  claims  it.  Drew  v.  Kimball,  43 
N.  H.  282,  80  Am.  Dec.  163.  See  also  Kirk- 
endall  v.  Davis,  41  Nebr.  285,  59  N.  W.  915, 
construing  statements  made  by  claimant  as  an 
estoppel  against  his  subsequent  maintenance 
of  an  action  of  replevin.  But  where  an  at- 
torney and  officer  for  the  attaching  creditor 
asked  plaintiff  who  owned  a  certain  boat, 
giving  him  no  intimation  that  they  intended 
to  attach,  and  he  replied  that  A  o^^^led  it, 
whereupon  they  immediately  attached  it  as 
the  property  of  A,  but  before  they  had  taken 
actual  possession  plaintiff  demanded  the  boat 
as  his,  it  was  held  that  he  was  not  estopped 
from  showing  title  in  himself.  Fountain  V. 
Whelpley,  77  Me.  132. 

"Asserting  same  claim  in  another  suit  does 
not  estop  claimant  from  appearing  and  as- 
serting his  title  to  the  property  in  an  at- 
tachment case.  Hall  v.  Richardson,  16  Md. 
396,  77  Am.  Dec.  303. 

Effect  of  service  as  garnishee. —  A  claimant 
is  not  estopped  to  file  his  petition  claiming 
the  ]>roporty  by  the  service  upon  him  of  a 
summons  requiring  him  to  act  as  garnishee. 
Murphy  v.  Cochran,  80  Ky.  239. 
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giyen  by  claimant  to  protect  his  rights,  his  failure  to  assert  his  claim  after  knowl- 
edge of  the  seizure  will  bar  his  right  of  action  for  the  trespass,^^  unless  the  attach^ 
nient  was  wrongfully  levied  by  direction  of  plaintiff,  in  which  case  he  may 
recover  damages  of  the  latter,^^ 

(ii)  Bt Mortgagee,  In  some  jurisdictions  where  mortgaged  personalty  is 
attached  the  failure  of  the  mortgagee  to  make  a  demand  or  to  give  notice  of  the 
existence  of  his  lien  will  preclude  a  dissolution  of  the  attachment  and  retention 
of  the  mortgage  lien  or  an  action  against  the  attaching  officer.^ 

b.  Time  of.  The  required  notice  or  demand  must  be  filed  or  served  within 
the  time  prescribed.^^  but  if  the  time  is  not  -orescribed  a  reasonable  time  will  be 


52.  Taylor  v.  Seymour,  6  Cal.  512;  Kinni- 
mouth  V.  Kimmel,  15  Ky.  L.  Rep.  125;  Trie- 
ber  V.  Blocher,  10  Md.  14. 

Validity  of  statute  requiring  notice. —  A 
statute  protecting  the  officer  from  liability 
for  levying  on  property  of  a  person  other 
than  the  debtor,  unless  he  shall  receive  a 
notice  in  writing  under  oath  from  such  per- 
son, his  agent,  or  attorney,  that  such  prop- 
erty belongs  to  him,  etc.,  is  not  unconstitu- 
tional because  authorizing  the  taking  of 
property  without  due  process  of  law.  Such 
a  statute  does  not  deprive  the  person  whose 
property  is  seized  of  his  right  of  action  on 
account  thereof,  but  merely  requires  such 
notice  as  a  condition  precedent  to  his  right 
of  action.  Cheadle  v.  Guittar,  68  Iowa  680, 
28  N.  W.  14. 

Demand  by  consignee  of  pledgee. —  A  con- 
signee to  whom,  with  the  pledgor's  consent, 
the  goods  are  consigned  for  sale  may  demand 
of  the  attaching  officer,  in  his  own  name, 
payment  of  the  amount  for  which  they  are 
pledged.    Clark  v.  Dearborn,  103  Mass.  335. 

Necessity  of  knowledge  by  creditor. —  An 
attaching  creditor  is  not  affected  by  notice 
given  to  the  sheriff  before  levy,  but  not  com- 
municated to  the  creditor,  that  the  personal 
property  about  to  be  levied  on  has  been  sold 
by  the  debtor  to  a  third  person,  although 
yet  in  defendant's  possession,  McKee  V.  Gar- 
celon,  60  Me.  165,  11  Am.  Rep  200. 

Effect  of  indemnifying  officer. —  The  neces- 
sity of  notice  will  not  be  obviated  by  the 
fact  that  the  officer  has  been  indemnified  by 
the  attaching  creditor.  Taylor  v.  Seymour, 
6  Cal.  512. 

Commingled  goods. —  If  the  goods  of  a 
stranger  are  in  the  possession  of  a  debtor 
and  so  mixed  with  the  debtor's  goods  that 
the  officer  cannot  distinguish  them,  the  owner 
can  maintain  no  action  against  the  officer 
for  taking  them,  until  notice  and  a  demand 
of  his  goods  and  refusal  and  delay  of  the 
officer  to  redeliver  them.  Bond  v.  Ward,  7 
Mass.  123,  5  Am.  Dec.  28. 

Failure  to  appear  after  notice. —  One  who 
has  notified  the  officer  of  his  claim  at  the 
time  of  the  attachment,  but  who  fails  to 
appear  or  make  any  claim  in  the  action,  can- 
not recover  of  the  latter  after  condemnation 
and  sale  of  the  property.  Ranahan  v. 
O'Neale,  6  Gill  &  J.  (Md.)  298,  26  Am.  Dec. 
576. 

53.  Bradley  v.  Miller,  100  Iowa  169,  69 
N.  W.  426. 
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54.  Gross  v.  Jordan,  83  Me.  380,  22  Atl. 
250;  Potter  v.  McKenney,  78  Me.  80,  2  Atl. 
844;  Nichols  v.  Perry,  58  Me.  29;  Bicknell 
V.  Cleverly,  125  Mass.  164;  Putnam  v.  Rowe, 
110  Mass.  28;  Wing  v.  Bishop,  9  Gray  (Mass.) 
223;  Buck  V.  Ingersoll,  11  Mete.  (Mass.)  226; 
Haskell  v.  Gordon,  3  Mete.  (Mass.)  268; 
Moriarty  v.  Lovejoy,  23  Pick.  (Mass.)  321. 

Account  to  be  served  with  demand  or  on 
request  of  officer  or  attaching  plaintiff  see 
infra,  XIV,  A,  7. 

If  demand  is  only  required  on  actual  seiz- 
ure the  mortgagee  may  maintain  replevin 
after  attachment  by  trustee  process  against 
the  mortgagor,  without  a  demand.  Putnam 
V.  Cushing,  10  Gray  (Mass.)  334. 

Successive  levies. —  The  mortgagee  must  re- 
peat his  demand  upon  each  successive  levy. 
Wheeler  v.  Bacon,  4  Gray  (Mass.)  550. 

Where  plaintiff  may  attack  the  validity  of 
the  mortgage,  the  necessity  of  notice  is  not 
affected  by  the  omission  to  pay,  tender,  or 
deposit  the  amount  due  thereon.  Hibbard 
V.  Zenor,  75  Iowa  471,  39  N.  W.  714,  9  Am. 
St.  Rep.  497. 

Waiver  of  notice. —  The  notice  cannot  be 
waived  by  the  levying  officer  without  the 
creditor's  consent.  Campbell  v.  Eastman,  170 
Mass.  523,  49  N.  E.  914. 

Security  for  contingent  liability. — Where 
personal  property  mortgaged  as  security 
against  future  and  contingent  liability,  and 
not  for  the  payment  of  money,  is  attached, 
the  mortgagee,  instead  of  demanding  payment 
of  the  money  due  him  and  St^ating  an  ac- 
count for  the  purpose,  as  provided  in  Mass. 
Rev.  Stat.  c.  90,  §§  78,  79,  may  protect  his 
interests  under  the  mortgage  by  giving  the 
officer  notice  of  its  existence  with  a  schedule 
of  the  property  embraced  in  it,  and  an  in- 
timation that  he  claims  to  hold  the  property 
pursuant  to  the  mortgage.  Codman  v.  Free- 
man, 3  Cush.  (Mass.)  306. 

Demand  of  United  States  marshal. —  The 
Massachusetts  statutes  requiring  notice  and 
demand  by  a  mortgagee  of  the  amount  due 
him  before  suing  an  attaching  officer  do  not 
apply  to  an  attachment  by  a  United  States 
marshal.  Howe  v.  Freeman,  14  Gray  (Mass.) 
566. 

55.  If  notice  served  is  affixed  to  return  on 
attachment  it  is  an  admission  of  timely  serv- 
ice. Crawford  v.  Nolan,  72  Iowa  673,  34 
N.  W.  754. 

In  New  Jersey  a  creditor  applying  to  the  ■ 
court  to  come  in  under  an  attachment  is 
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intended,^^  or  the  sufficiency  in  this  respect  will  be  determined  bj  the  circumstances 
of  the  case.^'^  Thus  notice  has  been  held  sufficient  when  given  after  judgment  in 
the  principal  action,^^  after  judgment  against  another  claimant  for  a  return  of 
the  property  replevied/^  or  before  or  after  a  sale  of  the  attached  property 
before  payment  of  the  proceeds.^'^ 

e.  Suflaeieney  of  ^  —  (i)  In  General.  Actual  notice  to  an  officer  about  to 
levy  an  attachment  has  been  held  sufficient  to  bind  him,^  and  where  no  precise 
form  is  required  it  has  been  held  enough  if  the  demand  give  the  officer  or  the 
attaching  creditor  notice  of  the  existence  of  the  claim  and  such  information  as  to 
its  nature  and  amount  as  w^ll  enable  him  to  act  understandingly  in  reference  to 
it.^^  Where  the  notice  given  is  sufficiently  explicit  and  accurate  to  answer  these 
purposes    it  has  been  held  that  it  will  not  l3e  vitiated  by  mere  informalities, 


not  bound  to  file  his  claim  when  he  applies. 
Hanness  v.  Smith,  21  N.  J.  L.  495. 

56.  Witham  v.  Butterfield,  6  Cush.  (Mass.) 
217. 

What  is  reasonable  time  is  a  question  of 
law.  Braekett  V,  Bullard,  12  Mete.  (Mass.) 
308.  A  demand  ten  months  after  the  seizure, 
no  good  cause  being  shown  for  the  delay, 
has  been  held  not  made  within  a  reasonable 
time.  Braekett  v.  Bullard,  12  Mete.  (Mass.) 
308.  But  where  goods  attached  were  re- 
plevied by  the  first  mortgagee,  against  whom 
judgment  was  rendered  for  return  of  the 
goods  to  the  attaching  officer,  a  demand  and 
statement  made  ten  days  after  the  judg- 
ment was  held  to  be  within  a  reasonable 
time,  although  more  than  two  years  after 
the  goods  were  attached.  Housatonic  Bank 
V.  Martin,  1  Mete.  (Mass.)  294. 

57.  Four  months  after  sale. —  Where  mort- 
gaged goods  were  sold  by  consent  of  parties, 
within  a  week  after  they  were  attached,  and 
before  the  sale  the  mortgagee  gave  notice  of 
his  claim  to  the  officer  and  forbade  the  sale, 
the  officer  replying  that  he  had  seen  the 
record  of  the  mortgage  and  knew  all  about  it, 
it  was  held  that  a  demand  four  months  after- 
ward of  the  officer  and  creditor  and  the  de- 
livery to  them  of  a  written  account  of  his 
debt  was  sufficient.  Legate  v.  Potter,  1 
Mete.  (Mass.)  325. 

More  than  three  years  after  levy. —  A  mo- 
tion by  a  claimant  to  dismiss  the  levy  is 
not  within  a  statute  requiring  a  motion  to 
set  aside  a  judgment  to  be  made  within  three 
years  from  the  rendition  of  the  judgment, 
and  hence  may  be  made  in  a  proper  case 
after  the  expiration  of  such  period.  Krutina 
V.  Culpepper,  75  Ga.  602. 

58.  De  Loach  Mill  Mfg.  Co.  v.  Little  Rock 
'  Mill,  etc.,  Co.,  65  Ark.  '467,  47  S.  W.  118, 

67  Am.  St.  Rep.  942;  Rogers  v.  Bates,  19 
Ga.  545.  Contra,  where  it  is  not  designed 
to  arrest  the  progress  of  the  execution. 
Witherspoon  v.  Swift,  112  Ga.  689,  37  S.  E. 
976. 

Dismissal  of  prior  claim. —  A  claim  inter- 
posed pending  an  attachment,  and  dismissed 
for  irregularity,  is  no  bar  to  an  interposition 
of  a  similar  claim  after  judgment.  Benton 
r.  Benson,  32  Ga.  354. 

Judgment  against  one  defendant.— WlK^ro 
an  attachment  suit  against  two  defendants 
is  dismissed  as  to  one  of  them  a  judgment 


against  the  other  cannot  prevent  him  from 
interposing  a  claim.  Dean  v.  Stephenson,  61 
Miss.  175. 

59.  Housatonic  Bank  v.  Martin,  1  Mete. 
(Mass.)  294. 

60.  Simmons  v.  Bennett,  20  Ga.  48. 

61.  Holmes  v.  Balcom,  84  Me.  226,  24  Atl. 
821  (where  the  officer  has  given  no  notice  of 
the  attachment  as  provided  by  Me.  Rev.  Stat, 
c.  81,  §  45,  in  which  event  the  statute  re- 
quires the  lienor  to  give  notice  within  ten 
days )    Legate  v.  Potter,  1  Mete.  ( Mass. )  325. 

63.  De  Loach  Mill  Mfg.  Co.  v.  Little  Rock 
Mill,  etc.,  Co.,  65  Ark.  467,  47  S.  W.  118,  67 
Am.  St.  Rep.  942;  Morris  v.  Wilson,  7  Ky. 
L.  Rep.  440. 

63.  For  form  of  notice  or  demand  by  mort- 
gagee see  Holmes  v.  Balcom,  84  Me.  226.  24 
Atl.  821;  Nichols  v.  Perry,  58  Me.  29;  Bige- 
low  V.  Capen,  145  Mass.  270,  13  N.  E.  896; 
Bicknell  v.  Cleverly,  125  Mass.  164;  Moli- 
neux  V.  Coburn,  6  Gray  (Mass.)  124;  Averill 
V.  Irish,  1  Gray  (Mass.)  254;  Sprague  v. 
Branch,  3  Cush.  (Mass.)  575;  Harding  v. 
Coburn,  12  Mete.  (Mass.)  333,  46  Am.  Dec. 
680;  Jones  v.  Richardson,  10  Mete.  (Mass.) 
481;  Housatonic  Bank  v.  Martin,  1  Mete. 
(Mass.)  294. 

For  form  of  claim  by  partnership  n gainst 
attaching  creditors  of  individuals  composing 
the  firm  see  Tappan  v.  Blaisdell,  5  N.  H. 
190. 

64.  Lvons  v.  Hamilton,  69  Iowa  47,  28 
N.  W.  429. 

A  conversation  between  claimant  and  the 
bailee  of  the  attaching  officer  is  not  notice 
to  the  latter.  Taylor  v.  Sevmour,  6  Cal. 
512. 

65.  Wilson  v.  Crooker,  145  Mass.  571,  14 
N.  E.  798;  Folsom  v.  Clcmenee,  111  Mass.  273. 
See  Bfewster  v.  Bailey,  10  Gray  (:\Iass.)  37. 
Compare  Gilly  v.  BreckenriJoo,  o  Blackf. 
(Ind.)  100,  holding  that  tlio  claim  must  be 
set  forth  with  the  same  certainty  as  is  re- 
quired in  a  declaration. 

Notice  of  claim  need  not  be  in  writing. 
—  ITuels  r.  Boettger,  40  Mo.  App.  310. 

66.  The  notice  or  demand  was  sufficient  in 
Crawford  r.  Nolan,  70  Iowa  97,  30  N.  W.  32; 
Hanson  v.  Herrick,  100  Mass.  323:  IMolineux 
V.  Coburn,  6  Gray  (INIass.)  124:  Hardiuir  V. 
Coburn,  12  Mete.  (Mass.)  333,  46  Am.  Dee. 
680;  Jones  t\  Richardson,  10  Mete.  (Mass.) 
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inaccuracies,  or  defects  which  have  no  tendency  to  mislead  or  prejudice  the 
parties.^'^ 

(ii)  Claimant'^ s  Intebest.  An  improper  statement  of  the  nature  and  extent 
of  claimant's  interest  in  the  attached  property  will  not  invalidate  the  notice  where 
the  true  interest  is  determinable  by  the  pleadings  and  proof  in  the  action.^^ 

(ill)  Desgbiption  of  Pbopebty — (a)  In  General.  The  property  claimed, 
or  upon  which  a  mortgage  lien  is  asserted,  should  be  particularly  described. 

(b)  Commingled  Goods.  Where^goods  claimed  are  intermingled  with  goods 
of  attachment  debtor,  if  claimant  fails  to  assert  his  ownership  and  designate  the 
particular  goods  claimed  by  him,  the  whole  is  liable  to  seizure  and  sale.''^  A 
demand  of  mortgaged  goods,  however,  need  not  specify  what  part  of  the  attached 
property  is  included  in  the  mortgage,'^^  and  is  not  defective  because  describing  all 
the  attached  property  as  included  in  the  mortgage.''^ 

(iv)  Claim  ob  Indebtedness.  The  indebtedness  secured '^^  or  the  amount 
thereof  should  be  stated  in  tlie  notice  with  reasonable  certainty.  Demand  for 
a  greater  sum  than  is  due  will  not,  however,  avail  claimant,  if  the  value  of  the 
property  attached  is  less  than  the  sum  actually  due'^^  or  the  error  was  the  result 


67.  Folsom  v.  Clemence,  111  Mass.  273; 
Witham  v.  Butterfield,  6  Cush.  (Mass.) 
217. 

68.  Leinkauf  Banking  Co.  v.  Grell,  62 
N.  Y.  App.  Div.  275,  70  N.  Y.  Suppl.  1083; 
Hamburg  v.  Wood,  66  Tex.  168,  18  S.  W. 
623. 

69.  Moriarty  v.  Lovejoy,  23  Pick.  (Mass.) 
321: 

A  description  of  the  property  by  schedule 
and  as  the  whole  or  part  of  the  attached 
property  in  a  particular  house  will  be  suffi- 
cient, provided  the  officer  does  not  call  upon 
the  mortgagee  to  select  and  identify  the 
articles  more  particularly,  but  persists  in 
holding  them  as  the  property  of  the  mortga- 
gor. Codman  v.  Freeman,  3  Cush.  (Mass.) 
306. 

Mortgaged  and  pledged  chattels. —  A  de- 
mand by  the  mortgagee  of  certain  chattels 
and  pledgee  of  others  to  secure  the  same 
notes  that  "  the  chattels  attached  by  you 
are  liable  and  mortgaged  to  me,  and  posses- 
sion taken  for  the  security  of  the  following 
notes "  is  a  sufficient  demand  of  both  the 
mortgaged  and  the  pledged  property.  Rowley 
f.  Rice,  10  Mete.  (Mass.)  7. 

A  demand  which  describes  the  property  as 
"  a  certain  stock  of  drugs,"  and  refers  to  the 
mortgage,  sufficiently  designates  property  de- 
scribed in  the  mortgage  as  "  drug  stock," 
etc.,  and  will  not  confine  plaintiff  to  the 
drugs  proper  in  the  stock.  Kern  v.  Wilson, 
82  Iowa  407,  48  N.  W.  919. 

A  notice  stating  ownership  of  all  the  prop- 
erty levied  on,  except  a  portion  owned  by  an- 
other named,  is  not  invalidated  by  the  ex- 
ception. Susskind  v.  Hall,  (Cal.  1896)  44 
Pae.  328. 

70.  See  supra,  IX,  A,  2,  b. 

Where  interveners  claim  the  entire  stock 
attached  but  do  not  ask  any  relief  as  to  part 
of  the  stock,  their  purchase  haying  been 
found  fraudulent,  they  have  no  claim  for 
goods  of  their  own  commingled  and  sold  with 
the  rest  under  the  attachment.-  Blotcky  v. 
Caplan,  91  Iowa  352,  59  N.  W.  204. 

71.  Folsom  V.  Clemence,  111  Mass.  273; 
Averill  v.  Irish,  1  Gray  (Mass.)  254. 
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72.  Averill  v.  Irish,  1  Gray  (Mass.)  254. 
Mortgage  on  stock  to  be  replaced. — The  rule 

that  requires  the  owner  of  chattels  which  he 
suffers  to  be  mixed  with  those  of  another  to 
point  out  his  own  and  demand  them  of  an 
officer  who  seizes  the  whole  as  the  property 
of  the  debtor,  before  he  can  sue  the  officer, 
does  not  apply  to  the  holder  of  a  mortgage 
of  all  the  personal  property  on  certain  prem- 
ises with  a  provision  that  it  shall  also  cover 
all  other  personal  property  which  the  mort- 
gagor may  put  on  the  premises  in  the  place 
of  such  as  he  should  sell  and  deliver.  Hard- 
ing V.  Coburn,  12  Mete,  (Mass.)  333,  46  Am. 
Dec.  680  {distinguishing  Shumway  v.  Rutter, 
8  Pick.  (Mass.)  443,  19  Am.  Dec.  340;  Sawyer 
V.  Merrill,  6  Pick.  (Mass.)  478;  Bond  v. 
Ward,  7  Mass.  123,  5  Am.  Dec.  28]. 

73.  Date  of  note. —  A  description  of  the 
note  as  bearing  date  prior  to  that  of  the 
mortgage  is  sufficient,  for  no  presumption  is 
raised  thereby  that  the  mortgage  was  not 
made  to  secure  the  note.  Hibbard  v.  Zenor, 
82  Iowa  505,  49  N.  W.  63. 

Time  of  maturity  or  rate  of  interest  of 
note. — A  notice  which  omits  to  state  the  time 
of  maturity  or  the  rate  of  interest  of  the 
note  secured  is  insufficient.  Wilson  v. 
Crooker,  145  Mass.  571,  I4  N.  E.  798. 

74.  Phillips  V.  Fields,  83  Me.  348,  350, 
22  Atl.  243  ( where  a  statement,  "  it  is  im- 
possible for  me  to  know,  the  amount  of  my 
mortgage  claim,  but  if  I  am  correct,  it  is 
somewhere  about  $2300,"  was  held  insuffi- 
cient) ;  Campbell  v.  Eastman,  170  Mass.  523, 
49  N.  E;  914. 

Amount  exceeding  a  sum  stated. —  A  state- 
ment that  "  there  is  now  actually  due  me," 
from  the  mortgagor,  "  on  note  and  account, 
exceeding  nine  hundred  dollars,"  is  suffi- 
cient.  Nichols  V.  Perry,  58  Me.  29. 

75.  Bigelow  v.  Capen,  145  Mass.  270,  13 
N.  E.  896;  Clark  r.  Dearborn,  103  Mass.  335; 
Rowley  v.  Rice,  10  Mete.  (Mass.)  7. 

Usury. —  The  demand  may  state  the  full 
amount  of  the  debt,  without  deducting  what 
the  mortgagor  might  deduct  on  the  ground 
of  a  usurious  consideration.  Brewster  v. 
Bailey,  10  Gray  (Mass.)  37. 
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of  accident  or  mistake.'^^  A  mortgage  under  which  the  claim  and  demand  is 
made  must  be  designated  with  sufficient  particularity  to  enable  the  officer  to 
ascertain  the  title  of  demandant.'^^ 

d.  Service  of  Notice.  If  the  mode  of  service  is  not  prescribed  it  will  be 
sufficient  if  it  appears  that  the  proper  person  received  the  notice  in  fact.'^ 

7.  Account  —  a.  Demand  For.'^'^  Under  provisions  requiring  a  mortgagee  of 
attached  property  to  render  an  account  of  the  amount  due  at  the  time  of  the 
attachment  on  demand  of  the  creditor  or  attaching  officer,^^  the  demand  must 
specify  the  time  of  the  attachment.^^  Where  no  more  is  required  than  a  demand 
of  an  account  of  the  mortgage  debt,  a  demand  by  the  officer  in  his  own  name  and 
official  capacity  is  sufficient  without  designating  the  creditor,  the  claim  sued,  the 
nature  of  the  suit,  or  the  court  to  which  the  writ  is  returnable  ;  but  the  demand 
must  disclose  the  authority  of  the  creditor  to  make  it  by  setting  forth  the  fact  of 
a  levy  or  attachment  and  a  right  to  redeem  from  the  mortgage.^^  If  the  mort- 
gaged premises  are  described  correctly  it  is  immaterial  that  the  description  in  the 
mortgage  is  not  followed.^'^ 

b.  Necessity  of.  After  demand  of  an  account  of  the  amount  due,  made  on  a 
mortgagee  of  the  attached  property  by  the  creditor  or  officer,  if  it  is  not  rendered, 
or  a  false  one  is  given,  the  interest  of  the  mortgagee  in  realty  attached  ceases  as 
against  the  attachment.^^  If  personalty  is  attached,  it  is  discharged  from  the 
mortgage.^^    So  where,  to  protect  his  rights  or  procure  payment  of  his  debt, 


76.  Kowley   v.   Rice,    10   Mete.  (Mass.) 

7. 

77.  Consideration. —  The  failure  to  state 
the  consideration  on  which  claimant  acquired 
his  interest  in  the  property  as  required  by 
statute  will  invalidate  it.  Mclver  v.  Daven- 
port, 110  Iowa  740,  81  N.  W.  585. 

The  date  of  a  mortgage  will  be  deemed  to 
be  sufficiently  stated,  if  although  undated  in 
fact,  the  date  referred  to  is  indorsed  on  the 
mortgage  as  the  date  thereof  but  is  really  the 
date  of  delivery.  Folsom  v.  Clemence,  111 
Mass.  273. 

Name  of  mortgagor  —  Place  of  record. —  A 

demand  which  does  not  state  when  or  by 
whom  the  property  was  mortgaged  or  where 
the  mortgage  or  record  of  it  may  be  found 
is  insufficient.  Campbell  v.  Eastman,  170 
Mass.  523,  49  N.  E.  914. 

Reference  to  the  town  records,  without  giv- 
ing the  date  of,  or  parties  to,  the  mortgage 
is  insufficient.  Wilson  v.  Crooker,  145  Mass. 
571,  14  N.  E.  798. 

Claim  under  one  of  several  mortgages. — 
Where  personal  property,  three  mortgages  of 
which,  of  different  dates,  have  been  given  to 
one  person,  is  attached  on  a  writ  against  the 
mortgagor,  a  demand  specifying  a  claim 
under  one  mortgage  only  will  not  support  a 
claim  under  either  of  th^  others.  Witham  v. 
Butterfield,  6  Cush.   (Mass.)  217. 

Notice  of  mortgage  made  subsequently  to 
attachment. —  Where  an  equity  of  riHlenip- 
tion  has  been  attached,  is  afterward  mort- 
gaged a  second  time,  the  mortgage  recorded, 
and  the  equity  sold  on  the  first  execution,  a 
notice  to  the  officer  by  the  second  mortgagee 
that  he  had  a  mortgage  on  the  premises  and 
that  it  was  recorded,  without  exliibiting  the 
mortgage  or  any  evidence  of  title,  is  insuffi- 
cient to  require  the  officer  to  ]>ay  over  the 
balance  to  him,  but  is  sufficient  in  make  it 
the  duty  of  the  officer  to  retain  the  money 


to  enable  the  mortgagee  to  exhibit  title. 
Littlefield  v.  Kimball,  17  Me.  313. 

78.  Turner  v.  Younker,  76  Iowa  258,  41 
N.  W.  10. 

Service  on  attorney  of  attaching  creditor 

is  sufficient  under  a  statute  requiring  service 
on  such  creditor  or  the  attaching  officer. 
Carter  r>.  Green  Mountain  Gold  Min.  Co.,  83 
Cal.  222,  23  Pac.  317. 

79.  For  forms  of  demand  on  mortgagee  see 
Kimball  v.  Morrison,  40  N.  H.  117:  Gilmore 
V.  Gale,  33  N.  H.  410;  Farr  v.  Dudley,  21 
N.  H.  372. 

80.  Attorney  for  the  attaching  creditor  may 
waive  the  demand  for  an  account  (Green  r. 
Kelley,  64  Vt.  309,  24  Atl.  133;  Wiilard  V. 
Goodrich,  31  Vt.  597),  or  may  extend  the 
time  within  which  the  account  mav  be  filed 
(Green  v.  Kelley,  64  Vt.  309,  24*  Atl.  133 
[following  Wiilard  r.  Goodri<3h,  31  Vt.  597]  ). 

Subsequent  attachment. —  Where  the  at- 
tached property  is  discharged  from  the  mort- 
gage because  no  account  is  rendered,  the  officer 
need  not  again  make  a  demand  under  a  sub- 
sequent attachment.  Kimball  v.  Morrison,  40 
N.  H.  117. 

81.  Farr  r.  Dudley,  21  N.  H.  372. 

A  demand  for  an  account  "  forthwith  "  does 
not  comply  with  the  statute,  or  require  an 
account  to  be  rendered  within  the  time  fixed 
therebv.  Green  i\  Kellev,  64  Vt.  309,  24  Atl. 
133. 

82.  Kimball  v.  INTorrison,  40  N.  H.  117. 

83.  Kicker  r.  P^laneliard,  45  X.  H.  39,  hold- 
ing that  the  fact  tliat  the  mortgagee  within 
the  time  liinit(>(l  by  law  renchM's  an  imiierfect 
aeeinint  will  not  waive  a  defect  in  this  re- 
s]-)e('t. 

84.  Bryant  r.  Morrison,  44  N.  H.  2SS. 

85.  Kimball  r.  INIorrison,  40  N.  H.  117. 

86.  Bryant  r.  Morrison,  44  N.  H.  288: 
Kimball  r.  "Morrison,  40  N.  H.  117;  Gilmore 
r.  Gale,  33  N.  H.  410. 
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claimant  is  required  after  notice  of  attachment  to  serve  with  his  notice  or 
demand  a  statement  or  account  of  the  amount  due,  or  of  the  debt  or  demand 
for  which  the  property  is  Hable  to  him,  the  failure  to  observe  the  statutory 
requirement  will  have  the  like  result.^^ 
-  e.  Sufficiency  of  — (i)  False  Account.  Any  material  misstatement  in  the 
account  rendered  which  tends  to  mislead  or  in  anyway  to  injure  the  attaching 
creditor  renders  the  demand  of  payment  inoperative  to  dissolve  the  attachment 
and  defeats  the  right  of  the  mortgagee  to  maintain  an  action  against  the  attach- 
ing officer.^ 

(ii)  Tnag CURACIES  AKD  OMISSIONS.  Innocent  inaccuracies  or  errors  in  the 
account  rendered  by  a  mortgagee  of  attached  property  to  the  attaching  officer  or 
creditor,  resuhing  from  accident  or  mistake,  and  which  do  not  mislead  or  injuri- 
ously affect  the  attaching  creditor,  will  not  invalidate  the  demand  of  payment  of 
his  debt  or  defeat  the  mortgagee's  right  to  enforce  his  lien.^^ 

(ill)  Statement  of  Amount  Due.  The  amount  due  is  the  amount  due  at 
the  time  of  the  demand,^^  which  will  be  sufficiently  stated  if  it  can  be  ascertained 
by  computation.^^  Where  a  balance  of  the  original  indebtedness  remains  unpaid 
the  account  may  state  the  sum  actually  due,^^  but  where  several  demands  are 
secured  a  statement  of  the  aggregate  is  not  sufficient.^^  Where  distinct  demands 
are  separately  secured,  separate  accounts  should  be  rendered  stating  the  amount 
due  upon  each,  and  not  the  aggregate  due  upon  both,^^  and  where  one  mortgage 
secures  a  gross  sum  to  two  persons  the  account  may  set  forth  the  gross  sum  due 
to  each,^^  although  it  has  been  held  that  the  account  need  not  contain  a  detailed 
statement  of  every  item  of  a  series  of  charges,  which  are  covered  by  a  mortgage 
for  future  advances,  if  the  particular  items  are  not  requested.^^  A  statement  that 
the  mortgage  was  given  to  secure  a  note  given  for  a  loan  which  is  unpaid  is 
sufficient,^^  but  a  mere  statement  of  what  the  mortgage  was  given  for  is  not  a 


A  vendor  of  a  chattel  retaining  a  lien 
thereon  for  the  purchase -money,  who  neglects 
to  furnish  on  demand  an  account  of  the 
amount  due,  in  accordance  with  N.  H.  Pub. 
Stat.  c.  220,  §  17,  loses  his  lien  thereon. 
Fife  V.  Ford,  67  N.  H.  539,  41  Atl.  1051. 

Where  there  is  no  valid  subsisting  attach- 
ment there  is  no  necessity  for  a  mortgagee  to 
state  what  is  due  to  him  on  his  mortgage  and 
demand  payment  of  it.  Jordan  v.  Farns- 
worth,  15  Gray  (Mass.)  517.  See  also  Allen 
V.  Wright,  134  Mass.  347. 

87.  Notice  of  claim  or  demand  of  property 
see  supra,  XIV,  A,  6. 

88.  Gross  v.  Jordan,  83  Me.  380,  22  Atl. 
250;  Phillips  V.  Fields,  83  Me.  348,  22  Atl. 
243 ;  Potter  v.  McKenney,  78  Me.  SO,  2  Atl. 
844;  Colson  v.  Wilson,  58  Me.  416;  Nichols 
V.  Perry,  58  Me.  29;  Citizens'  Nat.  Bank  v. 
Oldham,  136  Mass.  515;  Bicknell  v.  Cleverly, 
125  Mass.  164;  Haskell  v.  Gordon,  3  Mete. 
(Mass.)  268. 

Delivery  of  account  to  attaching  creditor 
instead  of  to  attaching  officer,  as  required  by 
the  statute,  is  not  a  compliance  therewith. 
Phillips  V.  Fields,  83  Me.  348,  22  Atl.  243. 

89.  For  forms  of  account  of  mortgagee 
claiming  attached  property  see  Johnson  v. 
Sumner,  1  Mete.  (Mass.)  172;  Duncklee  v. 
Gay,  39  N.  H.  292. 

For  form  of  account  by  assignees  of  mort- 
gagee see  Gilmore  v  Gale,  33  N.  H.  410. 

90.  Bicknell  v.  Cleverly,  125  Mass.  164. 
The  inclusion  of  a  sum  not  covered  by  the 
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mortgage  will  render  the  account  false.  Hills 
V.  Farrington,  3  Allen  (Mass.)  427. 

91.  Ashcroft  v.  Simmons,  151  Mass.  497,, 
24  N.  E.  389;  Wilson  v.  Crooker,  145  Mass. 
571,  14  N.  E.  798;  Bicknell  v.  Cleverly,  125 
Mass.  164;  Harding  v.  Coburn,  12  Mete. 
(Mass.)  333,  46  Am.  Dec.  680;  Rowley 
Eice,  10  Mete.  (Mass.)  7;  Gibbs  v.  Parsons, 
64  N.  H.  66,  6  Atl.  93 ;  Putnam  v.  Osgood,  51 
N.  H.  192;  Duncklee  V.  Gay,  39  N.  II.  292. 

Understatement  of  interest. —  The  mort- 
gagee will  not  render  his  account  untrue  by 
understating  the  amount  of  interest,  if  his 
securities  are  not  in  his  own  hands  or  he  has. 
not  the  means  of  computing  the  interest  ex- 
actly.'  Johnson  v.  Sumner,  1  Mete.  (Mass.) 
172. 

92.  Farr  v.  Dudley,  21  N.  H.  372. 

93.  Sullivan  Sav.  Inst.  v.  Kelley,  59  N.  H.. 
160. 

94.  Johnson  v.  Sumner,  1  Mete.  ( Mass. ) 
172. 

95.  Johnson  v.  Sumner,  1  Mete.  (Mass.) 
172. 

96.  Barton  v.  Chellis,  45  N.  H.  135,  where 
the  mortgages  described  the  notes  secured, 
which  were  the  same  notes,  and  the  whole 
sum  secured  was  less  than  the  aggregate  of 
the  two  accounts. 

97.  Housatonic  Bank  v.  Martin,  1  Mete. 
(Mass.)  294. 

98.  Hills  V.  Farrington,  6  Allen  (Mass.) 
80. 

99.  -  Hanson  v.  Herrick,  100  Mass.  323. 
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statement  of  the  amount  due,^  nor  is  a  mere  unsworn  letter  stating  the  amount  of 
the  mortgage  and  claim,  without  showing  the  amount  due,  suthcient.^  If  but 
part  of  the  amount  due  is  stated  a  tender  of  that  amount  will  discharge  the 
mortgage.^ 

8.  Action  or  Proceeding  —  a.  Form  of  Remedy  —  (i)  In  General.  In  some 
jurisdictions  it  is  incumbent  upon  a  claimant  to  prosecute  his  claim  by  an  inde- 
pendent action.*  In  the  greater  number  of  jurisdictions,  however,  he  may  either 
institute  an  independent  action,  or  interplead  in  the  attachment  suit  at  his 
option,^  or,  if  the  rights  of  the  parties  will  not  be  prejudiced,  may  proceed  by 
rule.®  In  still  other  jurisdictions  a  claimant  may  have  his  rights  determined  on  a 
motion  to  discharge  the  attachment.'^  Where  resort  to  an  independent  action  is 
had  claimant  may  usually  maintain  case,  trespass,  replevin,  or  trover.^ 


1.  Sprague  v.  Branch,  3  Cush.  (Mass.) 
575. 

2.  Gilmore  v.  Gale,  33  N.  H.  410. 

3.  Duncklee  v.  Gay,  39  N.  H.  292,  where 
a  reference  to  others  for  information  con- 
cerning a  part  of  the  claim,  the  amount  of 
which  was  not  stated  in  the  account,  was 
held  insufficient  as  to  that  part. 

4.  Risher  v.  Gilpin,  29  Ind.  53;  Gates  v. 
Pennsylvania  Land,  etc.,  Co.,  9  Ohio  Cir.  Ct. 
378,  6  Ohio  Cir.  Dec.  163;  Boyer  v.  Maginnis, 
10  Ohio  Dec.  (Reprint)  378,  20  Cine.  L.  Bui. 
471. 

In  Ohio  if  a  third  party  claim  property  af- 
fected by  an  order  of  attachment,  it  is  the 
duty  of  the  sheriff  to  have  the  validity  of 
such  claim  tried,  in  a  speedy  form  of  pro- 
ceeding. But  a  party  not  desiring  to  have 
the  validity  of  his  claim  tried  by  the  sheriff 
is  not  barred  from  asserting  his  claim  m 
ordinary  proceedings,  suitable  to  obtain  pos- 
session of  property  and  redress  injuries. 
Vallette  v.  Kentucky  Trust  Co.  Bank,  2 
Handy  (Ohio)  1,  12  Ohio  Dec.  (Reprint) 
299. 

In  Tennessee  a  third  party  interested  in  the 
subject-matter  cannot  of  right  present  by 
petition  his  right  to  the  property  under  at- 
tachment, but  should  proceed  by  original  bill. 
If  complainant  does  not  object  to  the  petition 
the  court  may  determine  the  question.  Brad- 
shaw  V.  Georgia  L.  &  T.  Co.,  (Tenn.  Ch. 
1900)  59  S.  W.  785. 

5.  Alabama. —  Lehman  v.  Warren,  53  Ala. 
535;  Abraham  v.  Carter,  53  Ala.  8. 

Arkansas. —  Bloom  v.  McGehee,  38  Ark. 
329. 

Colorado. —  Hannan  v.  Connett,  10  Colo. 
App.  171,  50  Pac.  214. 

Georgia. —  Bodega  v.  Perkerson,  60  Ga. 
516. 

'  Iowa. —  Sperry  v.  Ethfidge,  70  Iowa  27, 
30  N.  W.  4. 

Kentucky. —  Bamberger  v.  Halberg,  78  Ky. 
376. 

Louisiana. —  Shuff  v.  Morgan,  9  Mart. 
(La.)  592. 

Maryland. —  Kean  r.  Doerner,  62  Md.  475; 
Richardson  v.  Hall,  21  Md.  399. 

Pennsylvania. —  Megee  v.  Beirne,  39  Pa.  St. 
50. 

Must  not  retard  principal  suit. —  In  Louis- 
iana it  is  said  that  as  the  intervener  has 
always  his  remedy  by  separate  action,  he 


must  always  be  ready  to  plead  or  to  exhibit 
his  testimony  and  must  not  retard  the  prin- 
cipal suit.    Gaines  v.  Page,  15  La.  Ann.  108. 

When  intervention  not  statutory  interplea. 
—  Where  property  is  attached  on  a  writ  is- 
suing from  the  federal  court  a  petition  of 
intervention  filed  by  leave  of  the  court  in  the 
attachment  suit  by  claimant  is  not  a  stat- 
utory interplea  under  the  Missouri  statutes. 
Boltz  V.  Eagon,  34  Bed.  452. 

6.  Remington  Paper  Co.  v.  Louisiana 
Printing,  etc.,  Co.,  56  Fed.  287. 

7.  Wichita  Wholesale  Grocery  Co.  v. 
Records,  40  Kan.  119,  19  Pac.  346  ;  Symns 
Grocer  Co.  v.  Lee,  9  Kan.  App.  574,  58  Pae» 
237.  See  also  Bryce  v.  Foot,  25  S.  C.  467 
[citing  Metts  v.  Piedmont,  etc.,  L.  Ins.  Co.,, 
17  S.  C.  120;  Copeland  v.  Piedmont,  etc.,  L. 
Ins.  Co.,  17  S.  C.  116]. 

In  Pennsylvania  where  a  third  person  gives 
notice  that  he  is  the  owner  of  attached  goods, 
the  sheriff  cannot  obtain  a  rule  on  him,  under 
the  interpleader  act  of  Mar.  26,  1897,  to 
show  cause  why  an  issue  should  not  be 
framed  to  determine  the  ownership  of  the 
goods.  The  proper  practice  is  under  the 
domestic  attachment  act  providing  that  on 
return  of  the  writ  the  court  shall  appoint 
trustees,  in  whom  the  assets  shall  vest  and 
who  shall  have  power  to  sue  for  and  recover 
the  same.  McCul  lough  v.  Goodhart,  8  Pa. 
Dist.  378,  22  Pa.  Co.  Ct.  369,  30  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  44. 

8.  Alabama. — Bryan  v.  Smith,  22  Ala.  534. 
Arkansas. —  Willis  v.  Reinhardt,  52  Ark. 

128,  12  S.  W.  241. 

Colorado. —  Hannan  v.  Connett,  10  Colo. 
App.  171,  50  Pac.  214. 

Connecticut. — Larkin  v.  Parmelee,  69  Conn. 
79,  36  Atl.  1009;  Gnswold  i:  Cook,  46  Conn. 
198;  Jackson  v.  Hubbard,  36  Conn.  10. 

Illinois. —  Samuel  v.  Agnew.  80  111.  553; 
La  Salle  Pressed  Brick  Co.  v.  Coe,  65  111. 
App.  619. 

Indiana. —  Louisville,  etc.,  Canal  Co.  v. 
Halborn,  2  Blaekf.  (Ind.)  267. 

lotva. —  Smith  v.  ]\Iontgomery,  5  Iowa 
370. 

Maryland. —  Ginsberg  r.  Pohl,  35  j\id.  505. 

Massachusetts. —  Aver  v.  Bartlett,  170 
Mass.  142.  4<)  N.  E.  82;  Kittredge  r.  Sumner, 
11  Pick.  (Mass.)  50:  Shumway  u.  Ruttor,  8 
Pick.  (]\rass.)  443.  19  Am.  Dec.  340;  Walcot 
V.  Pomeroy,  2  Pick,  (:^rass.)  121. 
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(ii)  Election.  As  the  different  remedies  available  to  claimants  are  but 
different  modes  of  determining  the  ownership  of  the  property,  it  follows  that  if  a 
claimant  elects  to  pursue  one  remedy  he  may  be  estopped  to  resort  to  another.^ 
A  mere  failure,  however,  to  avail  himself  of  one  statutory  remedy  does  not  pre- 
clude him  from  resorting  to  another  action,^^  nor  would  the  fact  that  claimant 
fails  to  interplead  after  having  obtained  leave  to  do  so,^^  that  he  withdraws  his 
claim  from  a  sheriff's  jury  before  a  trial  to  test  it  is  had,^^  or  that  he  is  prosecut- 
ing another  suit  in  the  same  court  fj^r  the  same  cause.^^  So  the  appearance  and 
participation  of  a  purchaser  of  property  in  an  unsuccessful  motion  to  discharge  an 
attachment  issued  against  his  vendor  on  the  ground  that  the  conveyance  was" 
fraudulent  does  not  preclude  him  from  bringing  subsequently  an  action  to  recover 
the  property.^* 

b.  Jurisdietian  —  (i)  In  General.  In  an  action  begun  by  attachment,  the 
court  has  jurisdiction  l)y  reason  of  the  writ  and  service  thereof.  Consequently  if 
there  is  no  writ  in  existence  or  it  has  not  been  levied  or  served,  the  court  has  no 
jurisdiction  of  the  issue  raised  between  the  parties  or  by  an  interpleader.^^  Where 
the  jurisdiction  depends  upon  statute  it  is  variously  held  that  the  trial  of  the  right 
to  the  property  must  be  had  in  the  same  court  in  which  the  attachment  proceed  - 
ings were  instituted,^^  in  a  court  which  acquires  jurisdiction  of  the  persons  of 
attachment  plaintiff  and  claimant,^^  or  where  the  writ  is  issued  in  a  county  other 
than  that  in  which  the  property  is  seized,  in  the  county  where  seizure  was  made.^^ 
The  right  to  the  property  must  be  tried  in  a  court  which  has  jurisdiction  of  an 


Minnesota. —  Lescher  v.  Getman,  30  Minn. 
321,  15  N.  W.  309. 

.  Mississippi. —  Hopkins  v.  Drake,  44  Miss. 
619  [citing  Yarborough  v.  Harper,  25  Miss. 
112]. 

Missouri. —  Schwabaeher  v.  Kane,  13  Mo. 
App.  126. 

Nebraska. — ■  Cole  v.  Edwards,  52  Nebr. 
711,  72  N.  W.  1045. 

New  Hampshire. —  Johnson  v.  Farr,  60 
N.  H.  426. 

Neiv  York. —  Chapin  v.  FitzGerald,  1  Silv. 
Supreme,  (N.  Y.)  349,  5  N.  Y.  Suppl.  722, 
24  K  Y.  St.  600  [affirmed  in  127  N.  Y.  670, 
28  K  E.  255,  38  N.  Y.  St.  1016]. 

Pennsylvania. —  Berwald  v.  Eay,  165  Pa. 
St.  192,  30  Atl.  727;  Paxton  v.  Stecfcel,  2 
Pa.  St.  93. 

Texas. — Rodrigues  v.  Trevino,  54  Tex.  198; 
Ja-ffray  v.  Mever,  1  Tex.  App.  Civ.  Cas. 
§  1349. 

Vermont. —  Angell  v.  Keith,  24  Vt.  371. 

United  States. — Marden  v.  Starr,  107  Fed. 
199  (construing  Indiana  statute)  ;  Wise  V. 
Jefferis,  51  Fed.  641,  2  C.  C.  A.  432  (con- 
struing Montana  statute ) . 

As  to  actions  to  recover  damages  see  infra, 
XIV,  C. 

9.  There  is  an  estoppel  where  claimant  in- 
terpleads in  the  attachment  suit  (Richardson 
V.  Watson,  23  Mo.  34),  institutes  the  stat- 
utory proceeding  for  trial  of  right  of  prop- 
erty (Bray  v.  Saaman,  13  Nebr.  518,  14 
N.  W.  474),  or  submits  his  claim  to  deter- 
mination of  a  sheriff's  jury  ( Capital  Lumber- 
ing Co.  V.  Hall,  9  Oreg.  93). 

A  plea  that  claimant's  interplea  is  pending 
is  in  abatetnent  and  not  in  bar  of  an  inde- 
pendent action,  since  the  interplea  may  be 
dismissed  and  the  action  renewed.  Lowry  v. 
Kinsey,  26  111.  App.  309. 

[XIV,  A,  8,  a,  (ll)] 


10.  Davis  V.  Warfield,  38  Ind.  461;  Thomas 
V.  Baker,  41  Kan.  350,  21  Pac.  252. 

11.  Wangler  v.  Franklin,  70  Mo.  6ot>. 

12.  Vulcan  Iron  Works  v.  Edwards,  27 
Oreg.  563,  36  Pac.  22,  39  Pac.  403. 

13.  Hall  v.^  Richardson,  16  Md.  396,  77 
Am.  Dec.  303.  The  fact  that  an  action  of 
replevin  was  instituted  after  a  motion  to  dis- 
charge was  filed,  whereby  claimant  obtained 
possession  of  the  attached  property  under  the 
writ  issued  in  his  replevin  action,  will  not 
prevent  the  hearing  and  decision  of  his  mo- 
tion to  discharge.  Wm.  W.  Kendall  Boot, 
etc.,  Co.  V.  August,  51  Kan.  53,  32  Pac.  635. 

14.  Thomas  v.  Baker,  41  Kan.  350,  21 
Pac.  252. 

15.  Jackson  v.  Bain,  74  Ala.  328;  Splawn 
V.  Martin,  17  Ark.  146;  Gibson  v.  Wilson, 
5  Ark.  422;  Swofford  Bros.  Dry-Goods  Co. 
V.  Smith-McCord  Dry-Goods  Co.,  1  Indian 
Terr.  314,  37  S.  W.  103. 

16.  Thompson  v.  Evans,  12  Ala.  588. 

17.  Triest  v.  Enslen,-  106  Ala.  180,  17  So. 
356. 

18.  Ew  p.  Dunlap,  71  Ala.  73;  State  v.- 
Mason  County  Super.  Ct.,  6  Wash.  417,  34 
Pac.  151;  State  v.  Pierce  County  Super.  Ct., 
5  Wash.  639,  32  Pac.  553. 

Jurisdiction  exclusive. —  In  Washington  the 
jurisdiction  of  the  county  in  which  the  prop- 
erty is  seized  is  exclusive.  State  v.  Mason 
County  Super.  Ct.,  6  Wash.  417,  34  Pac.  151; 
State  V.  Pierce  County  Super.  Ct.,  5  Wash. 
639,  32  Pac.  553. 

Failure  of  the  sheriff  to  return  the  bond  to 
the  court  within  the  county  where  the  prop- 
erty was  seized,  as  required  by  law,  will  not 
deprive  it  of  jurisdiction.  Peterson  v. 
Wright,  9  Wash.  202,  37  Pac.  419;  State  v. 
Mason  County  Super.  Ct.,  6  Wash.  417,  34 
Pac.  151. 


ATTACHMENT 


[4  Cyc]  737 


amount  at  which  the  attached  property  is  vahied,^^  but  where  the  amount 
originally  sued  for  is  within  the  jurisdiction  of  a  justice  of  the  peace,  he  will  have 
jurisdiction  although  the  value  of  the  property  attached  is  in  excess  of  the 
jurisdictional  amount.^*^  The  jurisdiction  of  a  designated  court  to  try  title  to 
attached  property  is  not  affected  by  a  statute  authorizing  the  trial  in  another 
court  of  rights  of  property  in  general.^^  A  court  having  common-law  jurisdiction 
may  try  an  issue  where  claimant  alleges  the  legal  title  to  land  and  the  attaching 
creditor  asserts  the  title  to  be  equitable  by  way  of  mortgage.^^ 

(ii)  Removal  of  Controvebsy.  The  trial  of  a  claim  to  property  levied 
on  under  final  process  of  a  state  court  is  not  removable  to  the  United  States 
court ;  but  where  the  attachment  is  removed  on  the  ground  of  diverse  citizen- 
ship of  the  parties  and  claimant  is  a  citizen  of  the  same  state  as  defendants, 
the  claim  may  be  removed  with  the  attachment  proceeding,  as  an  incident 
t  hereto. 

e.  Conditions  Precedent — (i)  Affidavit — (a)  Necessity  of.  If  claimant 
is  required  to  present  an  affidavit  of  ownership,  or  make  oath  to  his  claim,  his 
omission  in  that  respect  will  preclude  him,^^  since  title  or  claim  to  property  or  an 
interest  therein  cannot  be  asserted  by  a  simple  unsworn  statement.^^ 

(b)  Sufficiency  of.  An  affidavit  of  ownership  should  name  the  claimants,^^ 
and,  where  such  an  averment  is  necessary  to  the  validity  of  the  affidavit,  it  should 
set  out  the  nature  of  the  claim.^^  A  substantial  compliance  with  the  statute  is 
sufficient,  however,  especially  where  it  is  so  treated  by  the  parties,^^  and  if 
claimant  has  made  oath  in  fact,  the  accidental  absence  of  a  jurat  to  the  affidavit 
may  be  disregarded,^®  nor  will  it  be  deemed  material  that  the  oath  was  defective, 


19.  Wetzel  v.  Simon,  87  Tex.  403,  28  S.  W. 
274,  942 ;  St.  Louis  Type  Foundry  v.  Taylor, 
6  Tex.  Civ.  App.  732,  26  S.  W.  226. 

Value  in  excess  of  jurisdiction. —  Where 
several  writs  issue  from  a  court  of  inferior 
jurisdiction,  each  for  an  amount  within  its 
jurisdiction,  if  the  value  of  the  property  at- 
tached by  the  writs  exceeds  the  amount  of 
which  it  has  jurisdiction,  jurisdiction  may 
be  taken  by  a  court  having  jurisdiction  of 
the  amount  in  question.  McFarland  v.  Russ, 
23  La.  Ann.  608. 

20.  Fly  V.  Grieb,  62  Ark.  209,  35  S.  W. 
214;  Mills  v.  Thomson,  61  Mo.  415;  Spring- 
field Engine,  etc.,  Co.  v.  Glazier,  55  Mo.  App. 
95. 

21.  Springer  v.  Bigford,  160  111.  495,  43 
N.  E.  751  [affirming  55  111.  App.  198]. 

22.  Laclede  Bank  v.  Keeler,  103  111.  425. 
Proceedings  in  case  of  claim  to  lands. —  In 

Georgia  a  claim  to  land  levied  on  by  virtue 
of  attachment  should  be  returned  to  and  tried 
in  the  superior  court  of  the  county  -where 
the  land  is  situated.  Rogers  v.  Bates,  19  Ga. 
545. 

'    23.  Hochstadter  v.  Harrison,  71  Ga.  21. 

Removal  of  causes,  generally,  see  Removal 
OF  Causes. 

24.  Rogers  v.  Bates,  19  Ga.  545;  Higdon  v.- 
Vaughn,  58  Miss.  572;  Ludington  v.  Hull,  4 
W.  Va.  130. 

The  filing  of  a  verified  statement  with  the 
clerk  of  the  court  from  which  the  attachment 
issued  is  a  sufficient  presentation  to  the  court 
from  which  process  issued.  Stuart  v.  Twin- 
ing, (Minn.  1900)  83  N.  W.  891. 

Where  the  property  is  taken  from  the 
owner,  filing  an  affidavit  is  not  a  condition 
[47] 


precedent  to  an  action  against  the  ofiieer. 
Lesher  v.  Getman,  30  Minn.  321,  15  N.  W. 
309. 

Defendant  in  attachment  cannot  object  that 
the  affidavit  was  not  filed  by  claimant  with 
the  sheriff  before  the  delivery  of  the  property 
to  claimant.  Mayer  v.  Woolery,  10  Wash. 
354,  39  Pac.  135. 

25.  Witherspoon  v.  Swift,  112  Ga.  689, 
37  S.  E.  976;  Carter  v.  Carter,  36  Tex. 
693. 

26.  An  af&davit  by  an  unincorporated  com- 
pany or  firm  should  state  tlie  individual 
names  of  its  members.  Richardson  v.  Smith, 
21  Fla.  336. 

27.  Ludington  v.  Hull,  4  W.  Va.  130.  See 
also  Chesapeake,  etc.,  R.  Co.  v.  Paine,  29 
Graft.  (Va.)  502. 

A  statement  that  claimant  is  owner  of  the 
property  sufficiently  states  the  ground  of 
title  or  right  to  possession.  Carpenter  v. 
Bodkin,  36  Minn.  183,  30  N.  W.  453. 

Claim  of  ownership  by  trustee. —  The  fact 
that  a  claimant  stated  that  he  claimed  title 
to  the  property  will  not  preclude  him  from 
proving  that  he  was  entitled  to  possession  as 
trustee.  Sutton  r.  Gregorv,  (Tex.  Civ.  App. 
1898)  45  S.  W.  932. 

Variance  as  to  source  of  title. —  Where  the 
statute  mercl}^  requires  a  statement  that  the 
claim  is  made  in  good  faith,  the  fact  that 
the  affidavit  and  claimant's  answer  on  the 
issue  of  title  vary  in  designating  his  as- 
signor is  immaterial.  Wetzel  v.  Simon,  87 
Tex.  403,  28  S.  W.  274,  942. 

28.  Carpenter  r.  Bodkin,  36  Minn.  183,  30 
N.  W.  ^53. 

29.  Ryan  r.  Goldfrank,  58  Tex.  356. 
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where  it  is  acted  on,  an  indemnity  bond  given  by  plaintiff,  and  no  prejudice 
has  resulted.^^ 

(ii)  Bond  —  (a)  Right  to  Execute.  Unless  authorized  by  statute,  claimant 
of  attached  property  cannot  obtain  its  release  by  giving  a  bond  therefor and 
an  instrument  given  by  an  intervener,  in  the  absence  of  statutory  authorization, 
is  not  a  judicial  bond  and  cannot  be  recovered  on  as  such.^^ 

(b)  Necessity  of.  The  statutes  in  general  provide  for  the  giving  of  a  bond 
by  claimant  and,  when  this  is  the  c^se,  such  provision  must  be  observed,^^  or  the 
court  will  have  no  jurisdiction  to  try  the  issue,  even  though  the  parties  to  the 
action  consent  thereto.^ 

(c)  Form  and  Requisites'^^  —  (1)  In  General,  As- the  form  of  a  claimant's 
bond  is  usually  determined  by  the  provisions  of  the  statute  no  general  rules  can 
be  laid  down  as  to  when  irregularities  therein  will  be  immaterial  or  fatal.^^  If 
the  bond  has  been  improperly  framed  the  court  may  give  leave  to  amend  it 
before  entering  upon  the  trial,^^  or  if  insufficient  under  statute,  the  bond  may 
be  construed  and  enforced  as  a  common-law  obligation.^^  While  the  mere 
statement  in  a  bond  that  it  is  intended  as  a  delivery  bond  will  not,  if  the  pre- 
scribed statutory  conditions  of  such  a  bond  are  omitted,  entitle  a  claimant 
to  possession  of  the  property,^^  a  failure  of  the  bond  to  comply  strictly  with 


30.  Kellogg  V.  Burr,  126  Cal.  38,  58  Pac. 
306. 

31.  Meyer  v.  Johnson,  28  La.  Ann.  244,- 
Dawson  v.  Morton,  22  La.  Ann.  535;  Hughes 
X).  Klingender,  14  La.  Ann.  52.  Under  a  stat- 
ute allowing  only  defendant  the  right  to  set 
aside  an  attachment  by  giving  bond,  an  inter- 
vener, having  possession  of  the  property  at 
the  time  of  attachment  and  claiming  to  be 
its  owner,  should  be  allowed  so  to  do.  Letch- 
ford  t>.  Jacobs,  17  La.  Ann.  79.  A  claimant, 
however,  was  afterward  allowed,  by  the 
Louisiana  act  of  1876,  No.  51,  to  secure  the 
possession  of  property  by  executing  a  bond. 
Meyer  v.  Fletcher,  35  La.  Ann.  878. 

32.  Meyer  v.  Johnson,  28  La.  Ann,  244; 
Dawson  V\  Morton,  22  La.  Ann.  535,  in  which 
latter  case  it  was  said  that  such  a  bond 
could  be  recovered  upon,  if  at  all,  as  a  simple 
conventional  bond.  ^ 

The  denial  of  the  right  to  bond  the  prop- 
erty does  not  mean,  however,  that  the  inter- 
vention should  be  dismissed.  Claimant  should 
be  allowed  to  have  his  rights  adjudicated, 
although  his  application  to  bond  the  property 
be  dismissed.  Letchford  t>.  Jacobs,  17  La. 
Ann.  79. 

33.  Carter  v.  Carter,  36  Tex.  693,  holding 
that  a  simple  unsworn  statement  without 
bond,  denominated  by  claimant  "  an  interven- 
tion in  the  original  suit,"  would  be  no  basis 
for  the  determination  of  his  claim. 

34.  Mobile  L.  Ins.  Co.  v.  Teague,  78  Ala. 
147  [citing  Graham  v.  Hughes,  77  Ala.  590; 
Walker  v.  Ivey,  74  Ala.  475,  which  make  the 
bond  a  jurisdictional  prerequisite]. 

Where  fraud  is  the  ground  on  which  the 
intervener  would  have  the  judgment  set 
aside,  no  bond  is  necessary.  Grabenheimer 
V.  Rindskoff,  64  Tex.  49. 

35.  For  forms  of  claimant's  bonds  see 
Bradley  Hubbard  Mfg.  Co.  v.  Bean,  20  Mo. 
App.  Ill;  Noakes  v.  Switzer,  12  Nebr.  156, 
10  N.  W.  536  (somewhat  informal  but  nev- 
ertheless held  sufficient)  ;  Eichoff  V.  Tidball, 
61  Tex.  421. 

[XIV.  A,  8,  e,  (l),  (b)] 


36.  Rhodes  v.  Smith,  66  Ala.  174,  where 
it  was  said  that  as  a  general  rule  the  bond 
is  conditioned  that  claimant  will  have  the 
property  forthcoming  to  answer  the  judg- 
ment in  the  attachment  suit  if  found  liable 
therefor,  and  also  for  the  payment  of  costs 
and  damages  occasioned  by  the  institution 
of  his  claim. 

Formal  defects  or  irregularities  of  a  bond 
are  waived  by  attachment  plaintiff  if  no 
objection  thereto  is  made  at  some  proper 
stage  of  the  proceedings.  Rhodes  v.  Smith, 
66  Ala.  174.  See  also  Clarinda  Valley  Bank 
V.  Wolf,  101  Iowa  51,  69  N.  W.  1131,  where, 
a  bond  in  some  respects  informal  having 
been  treated  as  sufficient  for  fourteen  years, 
plaintiff  was  held  to  have  waived  the  defect. 

37.  Martin  v.  Mayer,  112  Ala.  620,  20  So. 
953,  where  the  bond  was  so  conditioned  as  to 
be  in  effect  a  replevin  bond,  and  the  court 
gave  leave  to  amend  so  as  to  make  it  a  claim 
bond  before  proceeding  with  the  trial.  And 
see  Reeves  v.  Wallace,  3  Tex.  App.  Civ.  Cas. 
§  178,  holding  that  a  claimant,  who  executes 
a  bond  unauthorized  by  statute  and  insuffi- 
cient, is  not  estopped  from  securing  trial  of 
the  right  of  property  by  subsequently  exe- 
cuting a  statutory  bond  and  complying  with 
other  statutory  requirements. 

Validity  of  signature  on  claimant's  bond. 
—  Signature  of  a  partnership  or  firm-name 
as  surety  on  a  claimant's  bond  is  valid  al- 
though the  names  of  individual  members  be 
not  signed.  Jacobs  v.  Shannon,  1  Tex.  Civ. 
App.  395,  21  S.  W.  386. 

38.  Butler  v.  O'Brien,  5  Ala.  316;  Frank- 
fort Deposit  Bank  v.  Thomason,  (Ky.  1902) 
66  S.  W.  604;  Eichoff  v.  Tidball,  61  Tex. 
421 ;  Jacobs  V.  Shannon,  1  Tex.  Civ.  App. 
395,  21  S.  W.  386,  in  which  last  case  a  claim- 
ant's bond  with  but  one  surety  was  held  not 
valid  as  a  statutory  bond,  but  sustained 
as  a  common-law  obligation.  See  also  supra^ 
XIV,  A,  8,  c,  (II),  (A). 

39.  Jennings  v.  Warnock,  37  Iowa  278, 
where  it  appeared  that  such  statement  was 
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the  statute  cannot  be  taken  advantage  of  by  the  obligors  after  having  obtained 
possession.'**^ 

(2)  The  Amount.  The  amount  of  the  bond,  while  dependent  wholl}^  upon 
statute,  is  perhaps  usually  double  the  appraised  value  of  the  property,^^  and  a 
bond  for  a  less  amount  would  be  insufficient,  although  it  be  for  more  than  double 
the  amount  of  the  debt  for  which  the  attachment  Avas  issued.^^ 

(3)  The  Obligee.  Wliether  the  bond  should  be  made  payable  to  the  officer 
or  to  attaching  plaintiE  depends  upon  the  statutes.  In  one  state  at  any  rate  the 
bond  should  be  made  payable  to  plaintiff  in  attachment  if  the  claim  is  inter- 
posed 'pendente  lite,  but  to  the  attaching  officer  if  interposed  after  judgment.*^ 
Where  the  statutes  provide  for  a  bond  payable  to  plaintiff,  and  the  property  is 
seized  under  several  attacliments  the  bond  may  be  payable  to  all  the  plaintiffs 
jointly  and  severally,**  or  to  all  jointly  instead  of  jointly  and  severally.*^ 

(d)  Filing  Bond.  In  one  state,  at  least,  claimant  must  see  that  the  bond  has 
been  duly  filed  and  is  in  the  proper  court ;  but,  where  the  officer  is  as  much  the 
agent  of  attachment  plaintiff"  as  of  claimant,  a  failure  to  file  the  bond  until  some 
months  after  its  delivery  to  the  officer  does  not  affect  claimant's  right  to  the 
property.*'^ 

(e)  Operation  and  Effect  —  (1)  Presumption  That  Property  Is  Held  by 
Virtue  of.  The  giving  of  a  bond  raises  the  presumption  that  claimant  holds  the 
property  under  the  bond  and  not  as  a  custodian  or  receiptor  at  common  law.*^ 

(2)  On  Attachment  Lien.  Execution  of  a  delivery  bond  by  a  claimant  does 
not  as  a  rule  discharge  the  lien  created  by  the  levy,*^  and,  under  some  statutes, 
claimant  must  make  himself  a  party  to  the  attachment  action  or  be  concluded  by 
the  judgment  therein.^ 

(3)  On  Subsequent  Claims.  Execution  of  a  bond  by  an  intervener  does  not 
bar  the  interposition  of  other  claims ;  and  if  claimant  would  retain  the  property 
against  a  subsequently  attaching  creditor  he  must  give  another  forthcoming  bond 
to  the  latter.^^ 

d.  Parties  —  (i)  Necessary  Parties.    The  original  defendant  is  not  a 


made  in  an  appeal-bond,  but  the  court  held 
that  it  could  have  no  further  or  greater 
effect  than  a  mere  appeal-bond  and  did  not 
entitle  claimant  to  the  possession  of  the 
property. 

40.  Frankfort  Deposit  Bank  v.  Thomason, 
(Ky.  1902)  66  ,S.  W.  604;  Emanuel  v.  Mann, 
14  La.  Ann.  53;  Noakes  v.  Switzer,  12  Nebr. 
156,  10  N.  W.  536. 

41.  Turner  v.  Lytle,  59  Md.  199,  holding 
that  whenever  a  claim  was  made  an  appraisal 
was  necessary.  See  also  Kamena  v.  Wanner, 
6  Abb.  Pr.  (N.  Y.)  193. 

42.  Kamena  v.  Wanner,  6  Abb.  Pr.  (N.  Y.) 
193  [reversing  15  How.  Pr.  (N.  Y.)  5], 
where  it  was  said  that  protection  to  the  real 
owner  of  the  property  as  well  as  to  attach- 
ment plaintiff  was  contemplated  by  the  stat- 
'ute.  Compare  Turner  v.  Lytle,  59  Md.  199, 
where  the  court,  construing  the  Maryland  at- 
tachment law,  conceded  that  the  taking  of  a 
bond  for  less  than  double  the  appraised  value 
of  the  property  might  warrant  a  rescission 
of  an  order  discharging  the  attachment,  but 
concluded  that  the  infirmity  neither  worked 
a  total  defeat  of  claimant's  right  to  recover, 
nor  prevented  an  inquiry  of  damages. 

43.  Benton  v.  Benson,  32  Oa.  354.  See 
also  Selman      Schackelford,  17  Ga.  615. 

44.  P.  J.   Peters   Saddlery,   etc.,   Co.  v. 


Schoelkopf,  71  Tex.  418,  9  S.  W.  336;  Elser 
V.  Graber,  69  Tex.  222,  6  S.  W.  560. 

45.  Jacobs  v.  Shannon,  1  Tex.  Civ.  App. 
395,  21  S.  W.  386. 

46.  Deware  v.  Wichita  Vallev  Mill,  etc., 
Co.,  17  Tex.  Civ.  App.  394,  43  S.  W.  1047, 
holding  that  plaintiff's  failure  so  to  do  for 
two  successive  terms  of  the  proper  court 
should  be  treated  as  an  abandonment  of  his 
claim. 

47.  Mayer  v.  Woolery,  10  Wash.  354,  39 
Pac.  135. 

48.  Clarinda  Valley  Bank  r.  Shenandoah 
Nat.  Bank,  109  Iowa  43,  79  N.  W.  391. 

49.  Frankfort  Deposit  Bank  v.  Thomason, 
(Ky.  1902)  66  S.  W.  604;  Finn  v.  Mehrbach, 
65  N.  Y.  Suppl.  250,  30  N.  Y.  Civ.  Proc.  242: 
Coos  Bay  R.  Co.  v.  Wieder,  26  Oreg.  453.  38 
Pac.  338.  Contra,  Ledda  v.  Maumus,  17  La. 
Ann.  314;  Emanuel  v.  Mann,  14  La.  Ann.  53. 

Effect  of  execution  of  forthcoming,  re- 
plevy, or  dissolution  bond  by  attachment  de- 
fendant see  fill  pro,  XIII,  E,  4,  f. 

50.  Frankfort  Deposit  Bank  r.  Thomason, 
(Ky.  1902)  66  S.  W.  604;  Miller  r.  Desha, 
3  Bush  (Ky.)  212. 

51.  White  V.  Hawkins,  16  La,  Ann.  25; 
Dreyfus  v.  Mayer,  69  ]\Iiss.  282,  12  So.  267. 

52.  Harris  v.  Stewart,  65  Ark.  560,  47 
S.  W.  634. 
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necessary  party  to  an  intervention  by  one  asserting  ownership  nor  is  one  hav- 
ing no  interest  in  or  claim  to  the  property  attached  a  necessary  party  to  a  con- 
troversy respecting  its  ownership.^"^  Where  claimant  dies  pending  proceedings  to 
try  right  to  the  attached  property  his  heirs  or  legal  representatives  should  be 
made  parties.^^ 

(ii)  Proper  Parties.  Attaching  creditors  may  be  made  parties  to  an  action 
of  replevin  by  claimant  against  the  attaching  officer  for  the  purpose  of  defeating 
the  claim. So  if  an  interplea  is  improperly  interposed  by  the  beneficiary  of  a 
trust  the  trustee  may  be  substituted  in  his  stead  by  amendment.^^ 

e.  Defenses.  Where  the  interpleader  claims  under  a  mortgage  or  sale,  plain- 
tiff in  attachment  may  answer  that  the  conveyance  was  made  to  hinder,  delay, 
and  defraud  the  creditors  of  attachment  defendant,  and  is  therefore  void  ;  and 
a  defense  that  the  proceeds  of  property  attached  in  the  possession  of  defendant, 
but  claimed  by  a  third  party,  had  been  passed  to  the  credit  of  the  interveners  in 
the  books  of  attachment  defendant  is  sufficient.^^  It  is  not  a  defense,  however, 
where  mortgaged  chattels  are  attached  in  the  possession  of  the  mortgagee  to  say 
that  he  is  the  equitable  and  not  the  legal  owner.^^ 

f.  Issues  Triable.  One  claiming  title  to  or  ownership  of  attached  property  is 
generally  concerned  only  with  the  establishment  of  that  right.  Accordingly,  the 
issue  triable  is  whether  the  property  levied  on  is  that  of  attachment  defendant,  or 
that  of  claimant,  or  whether  the  latter  is  entitled  to  its  possession  or  has  a  lien 
thereon  ;  and  claimant  cannot  as  a  rule  urge  irregularities  in  or  the  invalidity  of 
the  attachment  proceedings.^^    Thus  it  has  been  held  that  he  cannot  urge  a  defense 


53.  Where  notes  are  attached  as  defend- 
ant's property  on  the  ground  that  a  sale  of 
them  to .  a  third  person  was  in  fact  to  de- 
fendant, and  a  party  intervenes  asserting 
ownership  because  the  sale  was  void,  it  is 
unnecessary  for  defendant  to  be  before  the 
court  in  any  other  capacity  than  defendant 
to  the  original  bill.  Bradshaw  v.  Georgia 
L.  &  T.  Co.,  (Tenn.  Ch.  1900)  59  S.  W.  785. 
Again  where  subsequently  attaching  credit- 
ors interyene  to  have  a  previous  attachment 
set  aside  as  fraudulent,  after  the  property 
has  been  sold  and  the  fund  is  in  court,  it  is 
not  necessary  that  original  attachment  de- 
fendant be  cited  by  the  interveners.  Joseph 
Peters  Furniture  Co.  v.  Dickey,  2  Tex.  Umep. 
Cas.  237. 

54.  Bradshaw  v.  Georgia  L.  &  T.  Co.,  (Tenn. 
Ch.  1900)  59  S.  W.  785. 

Creditors  preferred  by  mortgage  on  other 
property  are  not  necessary  parties  to  an  in- 
tervention by  an  assignee  for  the  benefit  of 
creditors.  Bradley  v.  Bailey,  95  Iowa  745, 
64  N.  W.  758. 

In  an  action  by  a  trustee  for  instruction  as 
to  the  administration  of  the  trust,  neither 
the  officer  holding  a  warrant  of  attachment 
against  the  depositor  nor  the  depositary  of 
the  fund  need  be  made  parties  if  plaintiff  in 
the  attachment  suit  has  been  joined.  Coe  V. 
Beckwith,  31  Barb.  (N.  Y.)  339. 

The  claimant  of  an  undivided  interest  is 
entitled  to  try  the  right  of  property  without 
joining  his  coowner.  Hamburg  v.  Wood,  66 
Tex.  168,  18  S.  W.  623. 

55.  Muenster  v.  Tremont  Nat.  Bank,  92 
Tex.  422,  49  S.  W.  362. 

56.  Wafer  v.  Harvey  County  Bank,  36 
Kan.  292,  13  Pac.  209;  Morgan  v.  Spangler, 
20  Ohio  St.  38. 
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The  creditor  may  be  made  a  party  after 
the  case  has  been  appealed  to  the  district 
court,  provided  the  tact  of  seizure  under  the 
writ  was  set  up  as  a  defense  by  the  officer  in 
the  court  below.  Morgan  v.  Spangler,  20 
Ohio  St.  38. 

An  entry  after  the  record  of  attachment 
suit  that  certain  persons  filed  claims  under 
the  attachment  does  not  make  them  parties. 
Sturgis  V.  Rogers,  26  Ind.  1.  See  also  Ryan 
r.  Burkam,  42  Ind.  507  [citing  Schmidt  t'. 
Colley,  29  Ind.  120]. 

57.  Winklemaier  v.  Weaver,  28  Mo.  358. 

58.  Cox  V.  SwofTord  Bros.  Dry-Goods  Co., 

2  Indian  Terr.  61,  47  S.  W.  303;  Edwards  v. 
Stewart,  (Mo.  1897)  44  S.  W.  326;  Caruth- 
Byrnes  Hardware  Co.  v.  Wolter,  91  Mo.  484, 

3  S.  W.  865. 

Assignment  for  benefit  of  creditors. —  An 
answer  alleging  that  property  claimed  by  an 
assignee  as  property  belonging  to  an  indi- 
vidual member  of  a  firm  was  partnership 
property,  and  that  the  assignment  gave  in- 
terpleader no  right  to  it  states  a  good  de- 
fense, and  a  further  allegation  that  the  as- 
signment was  fraudulent  and  void  is  sur- 
plusage. Cox  V.  Swofford  Bros.  Dry-Goods 
Co.,  2  Indian  Terr.  61,  47  S.  W.  303. 

59.  Carman  v.  Anderson,  15  La.  135. 

60.  Russell  V.  Painter,  50  Ark.  244,  7 
S.  W.  35. 

61.  Alabama. —  Schloss  v.  Inman,  (Ala. 
1901)  30  So.  667;  Cofer  v.  Reinschmidt,  121 
Ala.  252,  25  So.  769;  Sloan  v.  Hudson,  119 
Ala.  27,  24  So.  458;  Schamagel  v.  White- 
hurst,  103  Ala.  260,  15  So.  611;  Dollins  v. 
Pollock,  89  Ala.  351,  7  So.  904;  Guy  v.  Lee, 
81  Ala.  163,  2  So.  273;  Nordlinger  v.  Gor- 
don, 72  Ala.  239;  Ellis  v.  Martin,  60  Ala. 
394;  Starnes  v.  Allen,  58  Ala.  316;  Dryer  v. 
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personal  to  attachnieiit  defendant,^^  as  the  insufficiency  of  the  affidavit  on  which 
attachment  issued,^^  tJie  insufficiency  of  the  bond,^*  the  validity  or  amount  of 


Abercrombie,  57  Ala.  497;  Lehman  Vi.  War- 
ren, 53  Ala.  535;  Pace  v.  Lee,  49  Ala.  571; 
Mayer  v.  Clark,  40  Ala.  259 ;  Henderson  v. 
]\Iontgomery  Bank,  11  Ala.  855;  Butler  v. 
O'Brien,  5  Ala.  316. 

Georgia. —  Cecil  v.  Gazan,  71  Ga.  631; 
Smith  V.  Wilson,  58  Ga.  322  [following  Fos- 
ter V.  Higginbotham,  49  Ga.  263]. 

Illinois. —  Ripley  v.  People's  Sav.  Bank,  18 
111.  App.  430. 

Indiana. — Tyner  V.  Gapin,  3  Blackf.  (Ind.) 
370. 

loiva. —  Markley  v.  Keeney,  87  Iowa  398, 
54  N.  W.  251. 

Kentucky. —  Morrow  v.  Smith,  4  B.  Mon. 
(Ky. )  99;  Miller  v.  Somerset  Cedar  Post, 
etc.",  Co.,  21  Ky.  L.  Rep.  424,  51  S.  W.  615. 

Louisiana. —  Gilkeson  Sloss  Commission 
Co.  V.  Bond,  44  La.  Ann.  841,  11  So.  220 
[citing  Carroll  v.  Bridewell,  27  La.  Ann. 
239;  Fleming  v.  Shields,  21  La.  Ann.  118, 
99  Am.  Dec.  719]  ;  Harper  v.  Commercial, 
etc.,  R.  Bank,  15  La.  Ann.  136;  Frost  V. 
White,  14  La.  Ann.  140;  Romagosa  v.  De 
Nodal,  12  La.  Ann.  34l ;  Ft.  Wayne  First 
Nat.  Bank  v.  Ft.  Wayne  Artificial  Ice  Co., 
(La.  1900)  29  So.  379;  Lee  v.  Bradlee,  8 
Mart.  (La.)  20.  After  submitting  to  the 
decision  of  the  court  the  issue  whether  his 
alleged  title  is  a  simulation  vel  non,  the  in- 
tervener cannot  dispute  plaintiff's  right  to 
raise  the  issue  otherwise  than  in  a  direct 
action  in  declaration  of  simulation.  Schlie- 
der  V.  Martinez,  38  La.  Ann.  847. 

Maryland.— Turner  v.  Lytle,  59  Md.  199. 

Missouri. —  Brownwell,  etc.,  Car  Co.  v. 
Barnard,  139  Mo.  142,  40  S.  W.  762;  Hew- 
son  V.  Tootle,  72  Mo.  632 ;  Mills  v.  Thomson, 
61  Mo.  415;  Beck  v.  Wisely,  63  Mo.  App. 
239;  Toney  v.  Goodley,  57  Mo.  App.  235; 
Rindskoff  v.  Rogers,  34  Mo.  App.  126;  Nolan 
V.  Deutsch,  23  Mo.  App.  1. 
.  NeiD  York. —  Marx  v.  Ciancimino,  59  N.  Y. 
App.  Div.  570,  69  N.  Y.  Suppl.  672;  Beimel 
1).  Scheveland,  16  Daly  (N.  Y.)  34,  9  N.  Y. 
Suppl.  482,  955,  29  N.  Y.  St.  713. 

North  Carolina. — Cotton  Mills  v.  Weil,  129 
N.  C.  452,  40  S.  E.  218;  Springfield  First 
Nat.  Bank  v.  Asheville  Furniture,  etc.,  Co., 
120  N.  C.  475,  26  S.  E.  927;  Blair  v.  Pur- 
year,  87  N.  C.  101 ;  Sims  v.  Goettle,  82  N.  C. 
268  ;  Toms  v.  Warson,  66  N.  C.  417;  McLean 
,  V.  Douglass,  28  N.  C.  2^3. 

Ohio. —  Vallette  v.  Kentucky  Trust  Co. 
Bank,  2  Handy  (Ohio)  1,  12  Ohio  Dec.  (Re- 
print) 209,  where  it  is  said  that  there  may 
be  cases  in  which  the  interest  in  the  property 
attached,  on  the  part  of  a  third  person,  also 
involves  an  interest  in  the  justice  and  amount 
of  the  claim  of  attachment  plaintiff.  This 
appears  to  be  the  case  with  different  attneh 
ing  creditors.  For  such  a  en  so,  Oliio  Code, 
§  225  (Ohio  Rev.  Stat.  §  5550)  probably  pro- 
vides by  dii-ecting  that  where  several  attach- 
ments are  executed  on  the  same  ]>ro]ierty  the 
court,  on  motion  of  any  of  the  i)laintiirs,"  may 


order  a  reference  to  ascertain  and  report  the 
amounts  and  priorities  oi  the  several  attach- 
ments. 

Texas. —  Pittman  v.  Rotan  Grocery  Co.,  15 
Tex.  Civ.  App.  676,  39  S.  W.  1108.  But  ir- 
regularities in,  or  the  invalidity  of,  the  pro- 
ceedings may  be  availed  of  by  special  plea 
pointing  out  the  grounds  relied  on.  Ft.  Worth 
Pub.  Co.  V.  Hitson,  80  Tex.  216,  14  S.  W.  843, 
16  S.  W.  551;  Roos  v.  Lewyn,  5  Tex.  Civ. 
App.  593,  23  S.  W.  450,  24  S.  W.  538.  But 
where  no  question  is  made  in  the  pleadings, 
or  otherwise,  as  to  the  regularity  of  a  writ 
of  attachment  under  which  seizure  was  made, 
it  is  not  necessary  to  submit  to  a  jury  the 
existence  of  the  writ.  Gilmour  v.  Heinze,  85 
Tex.  76,  19  S.  W.  1075.  A  subsequent  pur- 
chaser intervening  on  the  ground  that  a  pre- 
vious attachment  was  not  based  on  a  valid 
debt  need  not  move  to  quash  the  attachment, 
but  the  issue  of  fact  may  be  tried  on  the 
plea  in  intervention.  Barkley  v,  W^ood,  (Tex. 
Civ.  App.  1897)  41  S.  W.  717. 

Vermont. —  Sanborn  v.  Kittredge,  20  Vt. 
632,  50  Am.  Dec.  58. 

Virginia. —  Starke  v.  Scott,  78  Va.  180; 
Smith  V.  Hunt,  2  Rob.   (Va.)  205. 

Wisconsin. —  S.  C.  Herbst  Importing  Co.  v. 
Burnham,  81  Wis.  408,  51  N.  W.  262. 

United  States. —  Swift  v.  Russell,  97  Fed 
443,  38  C.  C.  A.  259,  construing  Arkansas 
statute. 

Canada. —  Doyle  v.  Lasher,  16  U.  C.  C.  P. 
263,  holding  that  the  proper  frame  of  an  in- 
terpleader issue  between  a  claimant  of  at- 
tached property  and  the  attaching  creditor  is 
whether  the  goods  taken  under  attachment 
were  at  the  time  of  seizure  the  property  of 
claimant  as  against  attaching  creditor,  not 
as  against  absconding  debtor. 

Attacking  validity  of  attachment.— For 
the  special  practice  of  certain  states  in  al- 
lowing persons  other  than  defendant  to  at- 
tack validity  of  attachment  see  supra,  XIT, 
B,  2,  a;  infra,  XV,  B,  1. 

Where  the  trustee  in  a  trust  deed  inter- 
venes in  an  attachment  suit  against  his 
grantees,  secures  the  release  of  the  property 
without  assistance  from  the  beneficiaries,  and 
asserts  his  right  to  the  property  thereunder, 
his  right  to  recover  rests  u])on'  the  validity 
of  his  title,  and  he  cannot  invoke  tlie  eeui- 
ties  of  any  of  the  beneficiaries  who  are  not 
parties.  Batavia  v.  Wallace,  102  Fed.  240, 
42  C.  C.  A.  310,  construing  Missouri  statute. 

62.  Fleming  r.  Shields,'  21  La.  Ann.  118, 
09  Am.  Dee.  719  \ci(i>ig  Yeatman  r.  Estill,  13 
La.  Ann.  222;  West  r.  His  Creditors,  S  Rob. 
(La.)  123;  Lee  r.  Bradlee,  8  Mart.  (La) 
20]. 

63.  Ft.  Wayne  First  Nat.  Bank  r.  Ft. 
Wayne  Artificial  Ice  Co.,  (La.  1900)  29  So.* 
379;  Lee  r.  Bradlee,  8  Mart.  (La.)  20; 
Deiniel  r.  Scheveland.  16  Daly  (N.  Y.)  34, 
9  N.  Y.  Suppl.  482.  955.  29  N".  Y.  St.  713. 

64.  Lee  i\  Bradlee,  8  Mart.  (La.)  20. 
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plaintiff's  claim,^^  or  the  grounds  of  attacliment  wliere  judgment  against  defend- 
ant lias  been  rendered altliougli  there  are  decisions  which  recognize  the  riglit  of 
claimant,  under  such  circumstances,  to  contest  the  validity  of  the  proceedings  on 
the  ground  of  jurisdictional  defects,^^  or  where  the  process  is  void  on  its  face.^^ 
Again,  the  question  of  value  or  damages  for  detention  cannot  as  a  general  rule  be 
considere(J,^'^  unless  the  issue  is  not  restricted  to  the  establishment,  of  claimant's 
title  or  right  of  possession.''^ 

g.  Ple'ading' — (i)  O omplaint.  II^terflea,  or  Petition — (a)  In  General. 
The  complaint,  interplea,  or  petition  should  be  in  writing,'^^  and  where  statutes  so 
require  must  be  verified'''^  by  the  party  himself,  his  agent,  or  attorney ."^^  It  must, 
of  course,  set  out  matter  sufficient  to  present  an  issue,'^  and  to  support  a  verdict 
and  judgment.'^^ 

(b)  Particular  Averments  —  (1)  Kature  of  Claim.  The  nature  of  the 
claim  to  the  property  should  be  stated,''*^  and  whetlier  tlie  claim  be  absolute  or 
conditional."^    Moreovei-,  it  has  been  held  requisite  for  the  claimant  of  the 


65.  Sehloss  v.  Inman,  (Ala.  1901)  30  So. 
667  ;  Sloan  v.  Hudson,  119  Ala.  27,  24  So.  458  ; 
Schamagel  v.  Wliitehurst,  103  Ala.  260,  15 
So.  611.  Where  a  valid  debt  is  proved,  in- 
tervener cannot  take  advantage  of  a  variance 
between  the  pleading  and  the  proof  as  to  its 
nature.  Barkley  v.  Wood,  (Tex.  Civ.  App. 
1897)  41  S.  W.  717. 

Fraud. —  In  Louisiana  claimant  may  show 
that  plaintitT  and  defendant  in  attachment 
perpetrated  fraud  in  combining  to  have  the 
attacliment  issued  to  defeat  intervener's  prop- 
erty. Gilkeson  Sloss  Commission  v.  Bond,  44 
La.  Ann.  841,  11  So,  220.  But  the  fictitious 
or  simulated  character  of  attachment  plain- 
tiff's claim  cannot  be  raised  by  a  creditor  in- 
tervening under  Miss.  Code,  §  174;  nor  can 
he  move  for  an  itemized  account  of  the  claim. 
Meridian  First  Nat.  Bank  v.  Cochran,  71 
Miss.  175,  14  So.  439. 

66.  Curtis  v.  Wortsman,  26  Fed.  36  [citing 
Foster  v.  Higginbotham,  49  Ga.  263]. 

67.  Jackson  v.  Bain,  74  Ala.  328;  Ellis  v. 
Martin,  60  Ala.  394;  Noyes  v.  Canada,  30 
Fed.  665. 

68.  Dollins  v.  Pollock,  89  Ala.  351,  7  So. 
904;  Nordlinger  v.  Gordon,  72  Ala.  239. 

69.  McLean  v.  Douglass,  28  N.  C.  233; 
Swift  V.  Russell,  97  Fed.  443,  28  C.  C.  A. 
259   (construing  Arkansas  statute). 

70.  Turner  v.  Lytle,  59  Md.  199. 

Failure  to  make  issue. — Where  a  third  per- 
son claims  attached  goods  and  files  an  affi- 
davit of  value,  there  is  no  issue  as  to  value 
on  the  trial  of  the  right  of  property,  the  de- 
fense giving  no  evidence  of  a  greater  value. 
Peterson  v.  Woolerv,  9  Wash.  390,  37  Pac. 
416. 

71.  Neal  v.  Newland,  4  Ark.  459. 

72.  Alaliama. —  Walker  v.  Ivey,  74  Ala. 
475. 

Illinois. —  Farwell  v.  Jenkins,  18  111.  App. 
491. 

Kansas. —  Standard  Implement  Co.  v.  Lans- 
ing Wagon  Works,  58  Kan.  125,  48  Pac. 
638. 

Kentucky. —  Bamberger  v.  Halberg,  78  Ky. 
376. 

Missouri. —  S.  Albert  Grocer  Co.  v.  Goetz, 
57  Mo.  App.  8;  Knapp  v.  Standley,  45  Mo. 
App.  264. 
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Texas. — McKinnon  v.  Reliance  Lumber  Co., 
63  Tex.  30. 

Utah.—  ^neW  v.  Crowe,  3  Utah  26,  5  Pac. 
522. 

73.  Standard  Implement  Co.  v.  Lansing 
Wagon  Works,  58  Kan.  125,  48  Pac.  638. 

Sufficiency  of  verification  by  attorney. — 
The  attorney  of  an  interpleader  may  swear 
to  the  best  of  his  knowledge  and  belief. 
Knapp  V.  Standley,  45  Mo.  App.  264. 

Where  the  complaint  is  verified  and  the 
answer  makes  no  denial  the  allegations  of 
the  complaint  are  admitted  with  respect  to 
the  value  of  the  attached  property  and  the 
amount  of  damages.  Snell  v.  Crowe,  3  Utah 
26,  5  Pac.  522. 

74.  Neal  v.  Newland,  4  Ark.  459 ;  Emer- 
son V.  McGregor  First  Nat.  Bank,  (Tex.  Civ. 
App.  1894)  25  S.  W.  433,  the  latter  case 
holding  that  an  averment  that  at  the  time 
of  the  levy  the  property  was  that  of  claimant 
and  in  his  possession  and  control,  and  that 
he  was  entitled  to  hold  the  same  from  seiz- 
ure, sufficiently  presents  an  issue  as  to 
Avhether  the  property  was  that  of  attachment 
defendant,  and  subject  to  levy,  and  as  to 
Avhether  claimant  could  be  deprived  of  pos- 
session. 

Missouri  —  Following  language  of  statute. 

—  An  interplea  under  Mo.  Rev.  Stat.  (1889), 
§  572,  need  aver  nothing. not  indicated  by  the 
statute.  It  is  not  necessary  to  make  allega- 
tions that  would  be  necessary  for  a  settle- 
ment in  replevin.  S.  Albert  Grocer  Co.  v. 
Goetz,  57  Mo.  App.  8. 

75.  Neal  V.  Newland,  4  Ark.  459. 

76.  Indiana. —  Maus  v.  Bome,  123  Ind. 
522,  24  N.  E.  345. 

Kentucky. —  Bamberger  v.  Halberg,  78  Ky. 
376;  Freeman  v.  Lander,  3  Ky.  L.  Rep.  324. 

Louisiana. —  Lahitte  v.  Frere,  42  La.  Ann. 
864,  8  So.  598. 

Missouri. —  Wyeth  Hardware  Co.  v.  Car- 
thage Hardware  Co.,  75  Mo.  App.  518;  S.  Al- 
bert Grocer  Co.  v.  Goetz,  57  Mo.  App.  8. 

Texas.— Choiite  v.  Mcllhenny  Co.,  71  Tex. 
119,  9  S.  W.  83;  Whitman  v.  Willis,  51  Tex. 
421  ;  Emerson  v.  McGregor  First  Nat.  Bank, 
(Tex.  Civ.  App.  1894)  25  S.  W.  433. 

77.  Maus  V.  Bome,  123  Ind.  522,  24  N.  E. 
345. 
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attached  property  to  deny  in  his  complaint,  interplea,  or  petition  the  claim  of 
attachment  plaintiff.'*^ 

(2)  Description  of  Property.  A  sufficient  description  of  attached  property 
should  be  given,'^  and  the  value  of  the  property  claimed  should  be  averred.^*^ 

(c)  Amendments.  An  amendment  to  the  intervening  petition  setting  uj)  new 
issues  and  new  causes  of  action  must  be  made  in  due  season.^^ 

(ii)  Answer  or  Plea.  Where  the  petition  is  tiled  in  the  attachment  suit 
to  which  claimant  has  thereby  become  a  party,  the  petition  is  taken  as  his 
answer,  and  unless  replied  to  by  plaintiff  is  an  admission  of  what  is  alleged 
therein.^^  Where  statutes  require  all  pleadings  to  be  in  writing  an  answer  to  an 
interplea  must  be  in  writing,^^  and  should  sufficiently  tender  an  issue.^^  Where 
claimants  are  permitted  to  deny  the  validity  of  the  levy,  the  defect  must  be 
pointed  out  in  the  answer  or  plea.^^ 

h.  Evidence  —  (i)  Burden  OF  Proof.  Where  a  party  interpleads,  or  insti- 
tutes an  independent  action,  claiming  a  right  in  the  property  superior  to  that 
of  the  attaching  creditoiythe  burden  is,  as  a  rule,^^  upon  him  to  establish  the 


Aider  by  verdict. —  A  complaint  defective 
for  want  of  such  an  allegation  is  aided  by 
verdict.  Freeman  v.  Lander,  3  Ky.  L.  Rep. 
324. 

Allegation  of  ownership  is  sufficient.  Maus 
r.  Borne,  123  Ind.  522,  24  N.  E.  345. 

A  person  claiming  in  a  fiduciary  capacity 
must  allege  facts  warranting  his  interven- 
tion. Sammis  v.  Hitt,  112  Iowa  664,  84 
N.  W.  945. 

Failure  to  state  true  nature  of  claim. —  A 
claimant  failing  to  state  that  attachment 
debtor  owned  only  a  half  interest  in  the 
property  cannot  take  advantage  of  this  cir- 
cumstance on  the  trial.  Choate  v.  Mcll- 
henny  Co.,  71  Tex.  119,  9  S.  W.  83;  Freeman 
V.  Lander,  3  Ky.  L.  Rep.  324. 

When  basis  of  claim  is  mortgage. —  The  in- 
terplea may  simply  state  that  interpleader 
is  owner  of  the  property,  but  if  he  shows  a 
mortgage  to  secure  a  debt  he  must  allege  the 
maturity  of  the  debt  and  a  breach  of  the 
mortgage.  Wyeth  Hardware  Co.  v.  Car- 
thage Hardware  Co.,  75  Mo.  App.  518. 
Where  the  only  claim  asserted  is  that  of 
ownership,  but  in  fact  the  claim  is  founded 
on  a  mortgage,  a  judgment  against  the  in- 
terpleader will  not  be  reversed,  in  order  that 
he  may  assert  his  claim  as  mortgagee.  John- 
son V.  Hatfield,  8  Ky.  L.  Rep.  427. 

Where  title  is  not  directly  involved  such 
facts  must  be  alleged  as  will  authorize  a 
court  of  equity  to  grant  claimant  a  writ  of 
injunction.    Whitman  v.  Willis,  51  Tex.  421. 

Failure  of  intervener  claiming  as  assignee 
for  creditors  to  file  deed-^of  assignment  is 
ground  for  a  motion  for  a  more  specific  state- 
ment, but  not  for  demurrer  to  the  petition. 
Sanger  v.  Flow,  48  Fed.  152,  4  U.  S.  App.  32, 
1  C.  C.  A.  56,  construing  Arkansas  statute. 

78.  Bamberger  v.  Halberg,  78  Ky.  376. 

79.  Grove  v.  Foutch,  6  Colo.  App.  357,  40 
Pac.  852,  where  an  allegation  that  the  inter- 
vener claimed  "  all  the  goods  and  chattels 
attached "  was  held  sufficient. 

80.  Ashley  v.  Millett,  8  Ky.  L.  Rep.  536, 
holding  that  a  failure  to  make  such  an  alle- 
gation is  not  cured  by  filing  an  affidavit  of 
value. 


81.  Bicklin  v.  Kendall,  72  Iowa  490,  34 
N.  W.  283,  holding  that,  under  Iowa  Code 
(1873),  §  3016,  an  amendment  cannot  be 
made  after  final  judgment  in  the  attachment 
proceedings,  which  settled  all  the  rights  of 
the  parties  thereto,  including  the  claim  of 
the  interpleader,  and  after  the  attached 
property  had  been  sold. 

82.  Williams  v.  Vanmetre,  19  111.  293; 
Ashley  v.  Millett,  8  Ky.  L.  Rep.  536. 

83.  Rosewater  v.  Schwab  Clothing  Co.,  58 
Ark.  446,  25  S.  W.  73. 

84.  Emerson  v.  McGregor  First  Nat. 
Bank,  (Tex.  Civ.  App.  1894)  25  S.  W. 
433. 

It  may,  by  way  of  general  denial  or  other- 
wise, show  that  the  title  of  claimant  is  fraud- 
ulent as  to  creditors  of  attachment  defend- 
ant. Lahitte  v.  Frere,  42  La.  Ann.  864,  8 
So.  598;  Claflin  v.  Sommers,  39  Mo.  App. 
419. 

Sufficient  answer. —  An  averment  that  at 
the  time  of  seizure  of  goods  under  attach- 
ment they  were  the  property  of  attachment 
defendant  and  subject  to  plaintiff's  attach- 
ment is  sufficient.  Smokey  v.  Wack,  57  Miss. 
832. 

Where  an  interplea  admits  indebtedness  of 

attachment  defendant  plaintiff  need  not  al- 
lege such  indebtedness  in  his  answer.  Mey- 
berg  V.  Jacobs,  40  Mo.  App.  128. 

Amendment  to  answer. —  Where  the  cred- 
itors stipulate  not  to  file  an  answer,  and  not 
.  to  interpose  any  defense  to  claim  of  inter- 
vener, except  as  to  matters  of  law  arising 
on  the  pleadings,  the  ci-editors  cannot  amend 
by  showing  distribution  to  them  of  the  pro- 
ceeds of  the  attached  property  subsequently 
to  the  interplea.  Robinson  v.  Belt,  2  Indian 
Terr.  360,  51  S.  W.  075. 

"85.  Davis  r.  Dallas  Nat.  Bank,  7  Tex.  Civ. 
App.  41,  26  S.  W.  222  [folloicing  Ft.  Worth 
Pub.  Co.  r.  Hitson,  80  Tex.  216,  14  S.  W. 
843,  16  S.  W.  551]. 

86.  Possession  of  the  property  by  the  in- 
tervening claimant  at  Iho  time  of  the  levy 
raises  a  presumption  that  he  was  then  the 
owner  of  the  propertv.  Doane  v.  Glenn,  1 
Colo.  495. 
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validity  of  his  claim.^^  By  statute,  however,  if  claimant  is  in  possession  at  the 
time  of  the  levy,  the  burden  has  been  placed  upon  the  attaching  party  and  in 
some  states  the  statutes  impose  upon  the  attaching  creditor  the  duty  of  introduc- 
ing evidence  showing  jprima  facie  ownership  of  property  in  the  debtor  and  that 
it  was  subject  to  levy,  whereupon  the  burden  of  proof  shifts  to  claimant  to 
establish  his  claim.^^  If,  however,  the  transfer  of  the  property  to  the  inter- 
pleader is  admitted  and  fraud  is  alleged,  to  avoid  such  conveyance  the  burden  of 
proof  is  upon  the  party  so  alleging.^ 


Sufficient  possession  to  warrant  presump- 
tion.—  Evidence  that  cattle  were  waybilled 
as  belonging  to  the  interpleader  and  that  he 
went  with  them  to  the  place .  of  their  con- 
signment where  they  were  attached  for  the 
debt  of  the  shipper  while  still  on  the  cars 
shows  such  actual  possession  of  the  inter- 
pleader as  to  warrant  the  presumption  of 
his  ownership,  although  the  carrier  had  pos- 
session for  the  purpose  of  carriage.  Wear 
v.  Sanger,  91  Mo.  348,  2  S.  W.  307. 

87.  Colorado. —  Burr  v.  Clement,  9  Colo. 
1,  4,  9  Pac.  633,  where  it  is  said:  "  The  cor- 
rect view,  as  it  seems  to  us,  is  that  the  in- 
terpleader in  such  case,  by  interpleading,  is 
deemed  to  admit  prima  facie  the  legal  pos- 
session of  the  attaching  creditor,  and  sets 
up  a  right  in  himself  to  overcome  the  pre- 
sumptive or  supposed  right  founded  upon  the 
legal  process  of  the  attachment  proceedings; 
the  burden  of  proof  is  upon  the  interpleading 
claimant  to  show  a  superior  right  in  him- 
self; if  he  fails  in  this,  it  leaves  the  posses- 
sion and  presumpcive  right  thereof  in  the 
attaching  creditor,  as  at  the  beginning  of  the 
contest  upon  the  interplea." 

District  of  Columhia. — Daniels  v.  Solomon, 
11  App.  Cas.  (D.  C.)  163. 

Georgia. —  Thompson  v.  Waterman,  100  Ga. 
586,  28  S.  E.  286. 

/?Zi/70is.— Hollenback  v.  Todd,  119  111.  543, 
8  N.  E.  829. 

loiva. — Lagomarcino  v.  Quattrochi,  89  Iowa 
197,  56  N.  W.  435;  Saar  v.  Fuller,  71  Iowa 
425,  32  N.  W.  405. 

Kansas. —  Standard  Implement  Co.  v.  Par- 
lin,  etc.,  Co.,  51  Kan.  566,  33  Pac.  363. 

Louisiana. —  Ft.  Wayne  First  Nat.  Bank  v. 
Ft.  Wayne  Artificial  Ice  Co.,  (La.  1900)  29 
So.  379;  Minge  v.  Barbre,  51  La.  Ann.  1285, 
26  So.  180;  Ober  v.  Matthews,  24  La.  Ann. 
90. 

Mississippi. —  It  is  held  that  it  is  incum- 
bent upon  a  claimant  to  show  that  he  was  an 
innocent  purchaser  for  value.  Richards  v. 
Vaccaro,  (Miss.  1890)  7  So.  506. 

Missouri. —  Stone  v.  Spencer,  77  Mo.  356; 
Rock  Island  Implement  Co.  v.  Sloan,  83 
Mo.  App.  438;  Wyeth  Hardware  Co.  V. 
Carthage  Hardware  Co.,  75  Mo.  App.  518 ; 
Boiler  V.  Cohen,  42  Mo.  App.  97. 

North  Carolina. —  Wallace  v.  Robeson,  100 
N.  C.  206,  6  S.  E.  650. 

United  States.—  Sanger  v.  Flow,  48  Fed. 
152,  4  U.  S.  App.  32,  1  C.  C.  A.  ' 56,  constru- 
ing Arkansas  statute. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  1105. 

As  dependent  upon  grounds  of  claimant's 
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motion. —  In  some  jurisdictions  the  deter- 
mination of  whether  the  burden  of  proof 
shall  be  on  attachment  plaintiff  or  claimant 
seems  to  be  dependent  upon  the  grounds  upon 
which  claimant  places  his  claim.  If  the  in- 
terplea is  a  denial  of  plaintiff's  right  to  hold 
the  property  because  of  some  vice  or  defect 
in  the  judgment  proceedings,  the  burden  is 
upon  attachment  plaintiff  to  show  the  levy 
of  a  valid  process  and  prima  facie  ownership 
in  attachment  defendant,  before  it  is  neces- 
sary for  claimant  to  introduce  any  evidence; 
but  where  the  interpleader  does  not  assail 
any  irregularity  or  validity  oi  the  attach- 
ment proceedings,  but  simply  asserts  his 
claim  of  ownership  to  the  property,  the  bur- 
den is  on  him  as  to  all  facts  essential  to  his 
cause  of  action.  Swofford  Bros.  Dry-Goods 
Co.  V.  Smith-McCord  Dry-Goods  Co.,  1  Indian 
Terr.  314,  37  S.  W.  103.  And  see  Standard 
Implement  Co.  v.  Parlin,  etc.,  Co.,  51  Kan. 
566,  33  Pac.  363. 

88.  Compton  v.  Marshall,  88  Tex.  50,  27 
S.  W.  121,  28  S.  W.  518,  29  S.  W.  1059; 
Brown  v.  Lessing,  70  Tex.  544,  7  S.  W.  783; 
Lewy  V.  Fischl,  65  Tex.  311. 

Where  the  sheriff's  return  does  not  state 
who  was  in  possession,  it  is  further  incum- 
bent upon  the  attaching  party  to  prove  by 
competent  evidence  who  was  in  possession. 
Boaz  V.  Schneider,  69  Tex.  128,  6  S.  W.  402. 

"Where  attachment  defendant  is  in  posses- 
sion the  rule  is  otherwise  and  it  is  not  neces- 
sary that  defendant  should  be  in  the  actual 
corporeal  possession  of  the  property.  It  is 
sufficient  if  it  is  found  in  the  possession  of 
his  agents  or  those  holding  it  in  his  behalf  or 
in  his  right.    Pierson  v.  Tom,  10  Tex.  145. 

89.  Wollner  v.  Lehman,  85  Ala.  274,  4  So. 
643;  Foster  v.  Goodwin,  82  Ala.  384,  2  So. 
895;  Jackson  f.  Bain,  74  Ala.  328;  Shahan  v.. 
Herzberg,  73  Ala.  59.  And  see  Bernheim 
V.  Dibrell,  (Miss.  1892)  11  So.  795;  Mandel 
V.  McClure,  14  Sm.  &  M.  (Miss.)  11. 

When  the  attaching  creditor's  claim  ante- 
dates the  sale  or  conveyance  by  which  claim- 
ant obtained  title  the  burden  is  on  the  claim- 
ant to  prove  that  he  paid  an  adequate  and 
valuable  consideration.  Ellis  v.  Allen,  80 
Ala.  515,  2  So.  676. 

90.  Reinecke  v.  Gruner,  111  Iowa  731,  82 
N.  W.  900;  Mansur-Tebbetts  Implem.ent  Co. 
V.  Ritchie,  143  Mo.  587,  45  S.  W.  634;  J.  S. 
Merrill  Drug  Co.  v.  Knighton,  73  Mo.  App. 
571;  Meyberg  i;.  Jacobs,  40  Mo.  App.  128; 
Morgan  v.  Wood,  38  Mo.  App.  255;  Deering 
V.  Collins,  38  Mo.  App.  73 ;  Ellis  v.  Valentine^ 
65  Tex.  532. 
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(ii)  Admissibility — (a)  In  General  —  (1)  Rule  Stated.  Inasmuch  as  tlie 
proper  procedure  of  the  interpleading  claimant  is  determined  largely  by  the  stat- 
utes of  each  jurisdiction,  no  general  rules  concerning  the  admissibility  of  evidence 
therein  can  be  laid  down.  The  claimant  must,  however,  establish  his  title,^-  and 
can  recover  only  on  the  strength  thereof .^^  Hence,  if  he  bases  his  claim  on  an 
assignment  as  payment  of  the  prior  debt  proof  of  the  debt  is  essential  to  his 
recovery .^^  He  may,  however,  on  framing  the  proper  issue,  show^  that  the  judg- 
ment obtained  by  the  attaching  creditor  against  the  debtor  was  obtained  by  col- 
lusion and  fraud.^"^  On  the  part  of  the  attaching  creditor  it  would  seem  that  any 
facts  disproving  or  tending  to  avoid  such  title  can  be  shown  under  the  denial 
contained  in  the  general  replication.^*^  He  cannot,  however,  show  that  other  per- 
sons have  an  interest  in  conjunction  with  the  interpleader,  or  that  the  interest  of 
the  interpleader  is  subject  to  the  claims  of  a  stranger.^^ 

(2)  Acts,  Admissions,  or  Declarations  of  Parties  —  (a)  Op  Attachment 
Dependant.  The  acts  or  declarations  of  attachment  defendant  while  in  possession, 
tending  to  indicate  or  explain  the  character  of  his  possession,  are  admissible,^^  it 
would  seem,  as  a  part  of  the  res  gestw ;    but  declarations  of  defendant  after  he 


91.  Hutchinson  Nat.  Bank  v.  Crow,  56  111. 
App.  558;  Harper  v.  Commercial,  etc.,  Bank, 
15  La.  Ann.  136. 

Admissibility  of  bill  of  sale  to  show  title. 
— ^A  bill  of  sale  offered  for  the  purpose  of 
showing  that  the  title  to  the  property  is  in 
claimant,  if  bearing  date  after  the  levy,  is 
prima  facie  irrelevant.  Fontaine  v.  Beers, 
19  Ala.  722.  Nor  would  it  be  admissible  at 
the  instance  of  claimant,  without  proof  by 
the  attesting  witness  of  its  execution,  or  ac- 
counting for  the  absence  of  such  witness. 
Martin  v.  Mayer,  112  Ala.  620,  20  So.  963. 

Testimony  relating  to  the  transaction  be- 
'  tween  plaintiff  and  attachment  defendant  is 
competent  and  admissible  to  prove  a  sale  of 
the  property  to  claimant.  Frank  v.  Levi,  110 
Iowa  267,  81  N.  W.  459. 

Admissibility  of  judgment  to  show  interest 
of  intervener  in  property. —  A  judgment  ob- 
tained by  a  subsequently  attaching  creditor 
is  admissible  in  evidence  in  favor  of  an  as- 
signee thereof,  when  the  latter  intervenes  in 
a  suit  between  the  prior  attaching  creditor 
and  the  debtor  for  the  purpose  of  showing 
that  the  relation  of  creditor  and  debtor  ex- 
isted between  his  assignor  and  the  debtor, 
and  that  he  has  succeeded  to  the  former's 
rights  by  the  assignment.  Coghill  v.  Marks, 
29  Cal.  673. 

Claimant  under  a  prior  execution  by  gar- 
nishment must  show  a  valid  judgment  on 
which  the  execution  was  issued.  Alley  v. 
Myers,  2  Tenn.  Ch.  206. 

92.  Thompson  v.  Walerman,  100  Ga.  586, 
.28  S.  E.  286. 

If  claimant  bases  his  title  upon  a  fraud- 
ulent bill  of  sale  which  is  insufficient  to 
transfer  title  he  cannot  recover.  Dallas  Nat. 
Bank  v.  Davis,  78  Tex.  362,  14  S.  W.  706. 

If  the  claim  is  joint  neither  is  entitled  to 
recover  unless  both  can  show  a  good  title; 
and  therefore  if  the  evidence  shows  that  the 
title  of  one  was  acquired  by  fraud  the  claim 
must  fail  as  to  the  other.  Cottingham  v. 
Armour  Packing  Co.,  109  Ala.  421,  19  So. 
842. 


93.  Blackly  v.  Matlock,  3  La.  Ann.  366. 
But  a  debt  due  from  the  attachment  debtor 
is  sufficient  consideration  to  sustain  the 
transfer  to  the  interpleader.  Hamburg  v. 
Wood,  66  Tex.  168,  18  S.  W.  623. 

94.  Still  V.  Focke,  66  Tex.  715,  2  S.  W.  59. 

95.  Thus,  where  claimant  shoAvs  title  in 
himself  by  a  mortgage  from  defendant  prior 
to  the  levy  of  the  attachment,  plaintiff  may, 
in  rebuttal,  introduce  the  instrument  creat- 
ing his  lien,  which  shows  that  his  claim  is 
antecedent  in  date  to  claimant's  mortgage. 
Boswell  V.  Carlisle,  55  Ala.  554. 

96.  Hutchinson  Nat.  Bank  v.  Crow,  56  111. 
App.  558;  Tennent  V.  Battey,  18  Kan.  324. 

A  contract  apparently  showing  an  abandon- 
ment by  claimant  of  his  cla,im  is  admissible. 
Henderson  v.  Baker,  20  Ky.  L.  Rep.  580,  47 
S.  W.  211. 

When  claimant  is  the  wife  of  attachment 
defendant  and  derives  title  to  the  property 
under  bills  of  sale,  or  other  written  instru- 
ments, from  third  persons,  plaintiff  may 
prove  in  rebuttal  acts  of  ownership  on  the 
part  of  the  husband,  with  the  knowledge  and 
consent  of  the  wife,  subsequent  to  the  date 
of  such  written  instrument  and  prior  to  the 
levy.  Roberts  v.  Burgess,  85  Ala.  192,  4  So. 
733. 

97.  Levy  v.  Lew,  31  Mo.  403. 

98.  Wright  v.  Smith,  66  Ala.  514;  Pulliam 
V.  Newberry,  41  Ala.  168;  Rowan  r.  Hutchis- 
son,  27  Ala.  328;  Maus  r.  Bome,  123  Ind. 
522,  24  N.  E.  345. 

Sale  after  date  of  supposed  mortgage. — 
After  the  date  of  a  supposed  mortgage  to 
claimant  it  may  be  shown  that  defendant 
sold  a  part  of  the  mortgaged  goods  in  the 
absence  of  the  claimant:  but  this  is  admis- 
sible as  explanatory  of  defendant's  possession 
and  not  as  a  circumstance  to  show  the  bad 
faith  of  the  mortija^e  transaction.  Maver 
v.  Clark.  40  Ala.  259. 

99.  McCrae  r.  Young,  43  Ala.  622:  Der- 
rett  V.  Alexander,  25  Ala.  265:  Fontaine  v. 
Boors,  19  Ala.  722;  French  r.  Sale.  60  Miss. 
516. 
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has  parted  with  his  possession,^  or  subsequently  to  the  levy  and  interposition  of 
claimant's  claim,^  are  inadmissible  against  him.^ 

(b)  Of  Claimant.  Declarations  of  a  claimant  tending  to  prove  the  validity  of 
his  title  to  property  in  controversy  are  inadmissible;^  but  his  admissions  or 
declarations  derogatory  to  his  claim  are  admissible  in  evidence  against  him.^ 

(c)  Op  Party  in  Possession.  The  testimony  of  a  witness  that  he  held  possession 
of  the  goods  for  claimant  but  not  for  attachment  defendant  is  admissible  when 
the  title  of  the  latter  is  not  well  established.® 

(3)  Affidavit  and  Bond  of  Claimant.  The  affidavit'^  and  bond  given  by 
claimant  for  the  redelivery  of  the  property^  are  admissible  for  plaintiff  to  prove 
the  levy. 

(4)  Proceedings  in  Attachment  —  (a)  Writ.  In  a  statutory  trial  of  the  right 
of  property  the  writ  of  attachment  is  admissible  in  evidence  against  claimant,^ 
and,  if  lost,  may  be  proved  by  secondary  evidence.^*^ 

(b)  Judgment.  Inasmuch  as  the  validity  or  invalidity  of  attachment  plaintiff's 
claim  against  defendant  does  not  arise  on  the  trial  of  the  right  of  property,  it  has 
been  held  that  a  judgment  in  an  attachment  suit  would  be  inadmissible  as  evi- 
dence against  claimant  in  a  trial  of  the  right  of  property." 

(5)  Relationship  of  Claimant.^^    Evidence  that  claimant  was  a  relative 


1.  Smith  V.  Haire,  58  Ga.  446. 

2.  Fontaine  f.  Beers,  19  Ala.  722. 

3.  Pulliam  v.  Newberry,  41  Ala.  168. 
When  the  attachment  and  interplea  are 

tried  together  it  is  not  error  to  admit  evi- 
dence of  acts  of  the  debtor  which  might  have 
been  inadmissible  had  the  interplea  been 
tried  alone.  Carl,  etc.,  Co.  v.  Beal,  etc.,  Co., 
64  Ark.  373,  42  S.  W.  664. 

Attachment  defendant's  receipt  for  the 
price  of  property  attached,  received  from 
claimant,  is  admissible,  and  "prima  -facie  evi- 
dence of  the  claim.  Obart  v.  Letson,  17 
N.  J.  L.  78,  34  Am.  Dec.  182. 

A  replevin  bond  executed  by  attachment 
defendant,  which  does  not  in  express  terms 
assert  that  he  claims  or  has  an  interest  in 
the  attachment  property,  is  not  admissible  in 
evidence  against  a  claimant  as  proof  of  de- 
fendant's title  to  the  property  at  the  time  of 
the  levy.    Wright  ^o.  Smith,  66  Ala.  514. 

4.  Barber  v.  Kinard,  (Miss.  1888)  4  So. 
120.  But  see  Martin  v.  Duncan,  181  111.  120, 
54  N.'  E.  908  [affirming  79  111.  App.  527]. 

5.  As  for  instance  a  writing  executed  by 
the  interpleader  authorizinsf  her  attorney  to 
withdraw  her  plea  and  allow  judgment  to  go 
against  her.  F.  O.  S&wjer  Paper  Co.  v.  Man- 
gan,  68  Mo.  App.  1. 

What  constitutes  an  admission. —  A  claim- 
ant, by  admitting  that  land  levied  upon  un- 
der an  execution  on  a  judgment  in  attach- 
ment against  a  non-resident  was  prima  facie 
subject  to  that  execution,  does  not  thereby 
admit  that  attachment  defendant  was  in  pos- 
session when  the  attachment  was  levied,  or 
that  the  levy  was  legal.  ISTew  England  Mortg. 
Security  Co.  v.  Watson,  99  Ga.  733,  27  S.  E. 
160.  An  admission  by  claimant  that  attach- 
ment defendant  was  in  possession  at  the  time 
of  the  levy  would,  however,  place  upon  him 
the  burden  of  proof,  and  it  would  be  incum- 
bent upon  him  to  show  that  such  possession 
was  not  inconsistent  with  his  own  claim. 
People's  Nat.  Bank  v.  Harper,  (Ga.  1902)  40 

[XIV,  A,  8,  h.  (II),  (a),  (2),  (a)] 


S.  E.  717  [citing  Richardson  v.  Subers,  82  Ga. 
427,  9  S.  E.  172].  And  see  Bleven  v.  Freer, 
10  Cal.  172,  holding  that  an  admission  by  a 
claimant  that  the  attached  property  is  that 
of  the  debtor  is  prima  facie  evidence  against 
him,  and  casts  upon  him  the  burden  of  proof. 

6.  Max  V.  Watkins,  30  Ga.  682. 

7.  Guy  V.  Lee,  81  Ala.  163,  2  So.  273. 

8.  Guy  V.  Lee,  81  Ala.  163,  2  So.  273; 
Mayer  v.  Clark,  40  Ala.  259 ;  Henderson  v. 
Montgomery  Bank,  11  Ala.  855. 

9.  Guy  V.  Lee,  81  Ala.  163,  2  So.  273  [cit- 
ing Mayer  v.  Clark,  40  Ala.  259;  Lanier  v. 
Montgomery  Branch  Bank,  18  Ala.  625] ; 
Sheldon  v.  Reihle,  2  111.  519. 

If  regular  on  its  face  it  will  be  presumed 
to  have  been  properly  issued.  Harris  v. 
Daughertv,  74  Tex.  1,  11  S.  W.  921,  15  Am. 
St.  Rep.  812. 

As  the  validity  of  the  writ  should  not  be 
contested  except  by  a  special  plea  pointing 
out  the  grounds  relied  on  for  its  invalidity, 
a  failure  to  introduce  the  writ  in  evidence, 
where  claimant  pleads  a  general  denial,  is  no 
ground  for  reversing  a  judgment  in  favor  of 
the  attaching  party  (Ft.  Worth  Pub.  Co,  v. 
Hitson,  80  Tex.  216,  14  S.  W.  843,  16  S.  W. 
551 ) ,  and  if  not  attacked  by  special  plea  the 
writ  itself  is  sufficient  evidence  of  its  validity 
(Yarborough  v.  Weaver,  (Tex.  Civ.  App. 
1893)  22  S.  W.  771). 

10.  Derrett  v.  Alexander,  25  Ala.  265. 

11.  Taliaferro  v.  Lane,  23  Ala.  369.  See 
also  French  v.  Sale,  60  Miss.  516,  holding 
that,  under  the  proper  procedure  in  Mis- 
sissippi, the  judgment  in  favor  of  attachment 
plaintiff  against  attachment  defendant  is  a 
part  of  the  record  in  a  trial  of  the  right  of 
property  against  a  claimant  and  need  not  be 
offered  in  evidence. 

12.  Membership  of  same  church. — It  is  in- 
competent for  the  attaching  creditor,  in  the 
absence  of  any  evidence  showing  the  applica- 
tion of  such  testimony,  to  prove  that  the  in- 
terpleader and  attachment  debtor  were  mem- 
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of  one  of  the  attachment  defendants  is  inadmissible  as  against  the  inter- 
vener.^'' 

(b)  To  Contradict  Officer's  Return.  An  interpleader  is  not  a  party  to 
the  suit  in  the  sense  that  the  officer's  return  is  conclusive  against  him,  and 
evidence  contradictory  tliereof  is  admissible  on  his  behalf.^^ 

(c)  To  Show  Fraud  in  Defendants  Acquisition  of  Property.  If  claim- 
ant alleges  that  attachment  defendant  obtained  the  goods  from  him  through 
fraud,  collections  made  and  disposition  of  assets  by  defendant  prior  to  the  levy 
are  competent  and  admissible. He  may  likewise  testify  to  statements  made  by 
defendant  to  obtain  sucli  credit  from  him.^*^ 

(d)  To  Show  Frandident  Transfer  to  Claimant.  Evidence  tending  to  show 
that  the  title  of  the  interpleader  was  fraudulently  acquired  is  admissible,^'^  although 
in  some  jurisdictions  attaching  plaintiff  must  prove  defendant's  indebtedness  to 
him  before  he  can  attack  the  hona  fides  of  the  transfer.^^  If  attachment  defendant 
has,  by  default,  admitted  the  fraud,  it  is  only  necessary  to  connect  the  inter- 
pleader with  it  to  show  knowledge  in  himself  or  agent ;  but  such  judgment  is 
not  prima  facie  evidence  that  the  sale  to  claimant  was  fraudulent.^*^  This  fraud 
must,  Iiowever,  be  proved  by  evidence  other  than  the  affidavit  for  attachment, 
which  in  some  jurisdictions  is  held  inadmissible  for  that  purpose.^^  On  the  other 
hand,  claimant  cannot  in  rebuttal  introduce  his  petition  filed  in  an  action  against 
his  debtor  in  a  suit  to  which  attaching  creditor  was  not  a  party  showing  the  con- 
sideration paid  for  the  property .^^ 

(e)  To  Show  Indebtedness  to  Claimant.  The  account-books  of  a  debtor  are 
admissible  to  show  the  existence  and  amount  of  his  indebtedness  to  intervening 
claimant.^^ 


bers  of  the  same  church.  Albert  Xt.  Besel,  88 
Mo.  150. 

13.  Baum  v.  Sanger,  (Tex.  Civ,  App. 
1898)  49  S.  W.  650,  holding  further  that  evi- 
dence of  prior  failures  of  certain  of  the  de- 
fendants in  which  they  had  preferred  the 
claimant  as  a  creditor  is  inadmissible.  Com- 
'pare  Porterfield  v.  Greenwood,  10  La.  Ann. 
51. 

14.  Burgert  v.  Borchert,  59  Mo.  80,  where 
the  court  say  that  if  the  interpleader  has 
neglected  to  interplead  he  might  still  assert 
his  claim  to  the  property  in  an  action  of 
replevin,  in  which  action  the  return  of  the 
sheriff  might  be  contradicted  by  other  evi- 
dence; that  the  mere  fact  that  the  party 
chose  interpleader  as  his  relief  should  not 
debar  him  from  introducing  evidence  con- 
tradictory to  the  sheriff's  return;  or,  in  other 
words,  the  form  of  the  action  would  not 
change  the  rule  of  the  evidence,  or  render 
that  conclusive  which  otherwise  would  be 
prima  facie. 

15.  But  transactions  subsequent  thereto 
«  are  not.    Wollner  v.  Lehman,  85  Ala.  274,  4 

So.  643. 

16.  D'Arrigo  v.  Texas  Produce  Co.,  18  Tex. 
Civ.  App.  41,  44  S.  W.  531. 

17.  Mankato  First  Nat.  Bank  t\  Kansas 
City  Lime  Co.,  43  Mo.  App.  561.  Thus  where 
a  bank  intervenes,  claiming  to  have  pur- 
chased the  attached  property  of  defendant  in 
payment  and  satisfaction  of  all  claims  held 
by  it  against  him,  questions  tending  to  bring 
out  the  hova,  fides  of  the  transaction  are  ad- 
missible. Deere  v.  Wolf,  77  Iowa  115,  41 
N.  W.  588.  And  see  Meyberg  r.  Jacobs,  40 
Mo.  App.  128,  where  it  was  held  eminently 
proper  to  ask  the  husband  and  agent  of  the 


interpleader  what  he  had  said  about  this  not 
being  the  first  sale  he  had  had  attached  as  a 
"  humbug  sale." 

Where  the  validity  of  the  sale  is  the  only 
issue,  evidence  that  claimant,  who  had  pur- 
chased the  property  only  twelve  days  before 
the  levy,  was  in  possession  at  the  time  of  the 
levy  is  not  admissible  as  showing  the  title  in 
him.  Springfield  First  Nat.  Bank  v.  Ashe- 
ville  Furniture,  etc.,  Co.,  120  N.  C.  475,  20 
S.  E.  927. 

The  fact  that  defendant  is  a  son  of  the  in- 
terpleader is  not  in  itself  evidence  of  fraud. 
Splawn  V.  Martin,  17  Ark.  146. 

18.  Campbell,  etc.,  Co.  v.  Boss,  187  111. 
553,  58  N.  E.  596  [affirming  86  111.  App. 
356];  Springer  v.  Bigford,  160  111.  495,  43 
N.  E.  751  [affirming  55  111.  App.  198]  ;  Com- 
mercial Nat.  Bank  v.  Canniff,  51  111.  App. 
579. 

The  affidavits,  bonds,  and  other  papers  in 
attachment  are  not  evidence  of  such  indebt- 
edness. Yost  Mfg.  Co.  V.  Alton,  168  111.  564, 
48  N.  E.  175. 

19.  Graham  Paper  Co.  v.  St.  Joseph  Times 
Printing,  etc.,  Co.,  79  Mo.  App.  504. 

20.  Ott  r.  Smith,  68  Miss.  773,  10  So.  70. 
And  see  Lewy  r.  Fischl,  65  Tex.  311,  holding 
that  the  introduction  of  the  afiidavit  for  at- 
tachment and  the  judgment  against  attach- 
ment defendant  foreclosing  the  attachment 
lien  does  not  show  prima  facie  that  claimant 
acquired  his  title  fraudulentlv. 

21.  Dollins  r.  Pollock,  80  Ala.  351,  7  So. 
004:  Albert  v.  Besel,  88  Mo.  150. 

22.  Howard  /•.  Parks,  1  Tex.  Civ.  App. 
603,  21  S.  W.  269. 

23.  Broach  n.  Wortheiraer-Swartz  Shoe 
Co.,  (Miss.  1897)  21  So.  300. 
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(f)  To  Prove  Title  in  Third  Party.  As  an  intervening  claimant  of  prop- 
erty must  recover  on  the  strength  of  his  own  title,^  any  evidence  tending  to  show 
title  in  a  third  person  not  connected  with  the  suit  is  inadmissible,^^  nnless  claim- 
ant in  some  proper  way  connects  himself  with  such  outstanding  title.^^ 

(g)  To  Prove  Yalue  of  Property.  Evidence  of  the  value  of  the  property  in 
a  suit  between  claimant  anid  the  attaching  creditor  is  relevant  and  admissible,^'' 
and  may  be  offered  by  either  party .^^  If  attachment  plaintiff  fails  to  recover 
judgment  the  exclusion  of  such  evrdence  would  not  be  an  error  for  which  he 
could  complain  although  if  the  validity  of  the  conveyance  to  claimant  is- 
assailed  its  exclusion  would  be  reversible  error.^  As  tending  to  prove  such  value 
it  has  been  held  that  the  inventory  or  appraisal  made  by  the  attaching  officer  is 
admissible  at  the  instance  of  the  attaching  creditor.^^ 

(ill)  Weight  AND  Sufficiency  —  (a)  On  Part  of  Attaching  Creditor  —  (1) 
In  General.  In  a  suit  between  a  claimant  and  a  plaintiff  in  attachment  the 
latter  makes  out  a  j^rima  facie  case  when  he  shows  his  judgment  and  that  the 
property  attached  was  in  the  possession  of  defendant  at  the  time  the  levy  w^as 
made ;  although  in  some  jurisdictions  he  must  also  prove  that  the  property  in 
controversy  belonged  to  attachment  defendant  at  the  time  of  the  levy.^^    It  is  not 


24.  See  swpra,  XIV,  A,  8,  h,  (ii),  (A),  (1). 

Should  be  allowed  to  show  removal  of  de- 
fects to  title. —  Where  it  appears  that  a 
claimant  has  received  an  absolute  bill  of  sale 
of  property,  but  that  after  its  execution  it 
was  modified  by  a  subsequent  agreement  so 
as  to  make  it  invalid  as  to  attaching  cred- 
itors, claimant  should  be  allowed  to  show 
that  before  the  levy  of  the  attachment  the 
second  agreement  had  been  abrogated  by  the 
parties;  and  it  is  error  to  refuse  to  allow 
him  to  thus  show  a  good  title.  Davis  V. 
Dallas  Nat.  Bank,  7  Tex.  Civ.  App.  41,  26 
S.  W.  222. 

25.  Seisel  v.  Folmar,  103  Ala.  491,  15  So. 
850;  Starnes  v.  Allen,  58  Ala.  316;  .Tomlin- 
son  V.  Collins,  20  Conn.  364;  Thompson  i'. 
Waterman,  100  Ga.  586,  28  S.  E.  286  \_citing 
Moody  V.  Travis,  76  Ga.  832]. 

Rule  does  not  preclude  claimant  from  show- 
ing source  of  title  in  third  party. —  An  in- 
tervener may  show  in  the  prosecution  of  his 
claim  that  before  the  attachment  issued  de- 
fendant had  sold  the  property  to  persons 
from  whom  claimant  purchased  it.  In  such 
case  he  does  not  claim  the  property  as  that 
of  a  third  person.  His  object  in  producing 
the  evidence  is  simply  to  show  that  defend- 
ant had  parted  with  his  interest  before  the 
issue  of  attachment.  It  is  necessary  for  the 
intervener  to  show  his  claim  of  title,  but 
there  is  no  good  reason  why  he  should  be 
precluded  from  showing  that  the  property 
had  ceased  to  belong  to  defendant  and  was 
owned  by  persons  from  whom  the  intervener 
derived  his  title.  Shields  X).  Perry,  16  La. 
463. 

26.  Wollner  i\  Lehman,  85  Ala.  274,  4  So. 
643 ;  Jackson  x>.  Bain,  74  Ala.  328. 

If  claimant  claims  as  trustee  he  must  show 
the  existence  and  bona  fides  of  the  secured 
debts.    Elliott  v.  Stocks,  67  Ala.  290. 

27.  Wollner  v.  Lehman,  85  Ala.  274,  4 
So.  643;  Roswald  v.  Hobbie,  85  Ala.  73,  4 
So.  177,  7  Am.  St.  Eep.  23.  And  see  Schlu- 
ter  V.  Jacobs,  10  Colo.  449,  15  Pac.  813  [ap- 

[XIV,  A,  8,  h,  (ll),  (f)] 


proving  Turner  v.  Lytle,  59  Md.  199],  hold- 
ing that,  under  Colo.  Gen.  Stat.  §  2011, 
Avhich  provides  for  summary  proceedings  to 
try  the  title  to  property,  and  if  found  to  be 
in  claimant,  for  the  assessment  of  damages 
and  for  costs,  the  court  having  found  the 
title  to  be  in  claimant  may  receive  evidence 
as  to  the  value  of  the  goods,  although  no 
formal  issue  of  value  is  raised  by  the  plead- 
ings. 

28.  Roswald  v.  Hobbie,  85  Ala.  73,  4  So. 
177,  7  Am.  St.  Rep.  23. 

29.  Roswald  v.  Hobbie,  85  Ala.  73,  4  So. 
177,  7  Am.  St.  Rep.  23. 

30.  Roswald  v.  Hobbie,  85  Ala.  73,  4  So. 
177,  7  Am.  St.  Rep.  23. 

31.  Roswald  v.  Hobbie,  85  Ala.  73,  4  So. 
177,  7  Am.  St.  Rep.  23;  Schloss  v.  Inman, 
(Ala.  1901)  30  So.  667.  Contra,  Leeser  v. 
Boekhoff,  33  Mo.  App.  223. 

32.  Curtis  v.  Wortsman,  25  Fed.  893. 

The  facts  were  sufficient  to  support  a  ver- 
dict for  attachment  plaintiff  in  Sargent  v. 
Cameron,  11  Colo.  App.  200,  53  Pac.  394; 
F.  0.  Sawyer  Paper  Co.  v.  Mangan,  68  Mo. 
App.  1;  Tillman  v.  Fletcher,  78  Tex.  673,  15 
S.  W.  161;  Floege  v.  Wiedner,  77  Tex.  311, 
14  S.  W.  132;  Reavis  v.  Moore,  (Tex.  Civ. 
App.  1892)  20  S.  W.  955. 

33.  Elliott  V.  Stocks,  67  Ala.  290,  holding 
that  for  this  purpose  he  may  trace  the  title 
from  the  original  owner  to  defendant  and 
show  the  character  of  the  actual  possession 
to  disprove  the  authority  of  the  one  actually 
in  possession  to  convey  or  assign  the  prop- 
erty to  claimant;  and  in  such  a.  case  any  evi- 
dence as  to  the  authority  of  the  person  in 
actual  possession  to  convey  the  property,  or 
as  to  the  consideration  of  the  conveyance,  is 
admissible. 

In  Louisiana  the  attaching  creditor  need 
not  show  that  the  property  belonged  to  his 
debtor.  It  is  sufficient  to  show  that  it  did 
not  belong  to  the  intervener.  Slocomb  v. 
Breedlove,  8  La.  143,  28  Am.  Dec.  135. 

Prima  facie  case. —  In  Schamagel  v.  White- 
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necessary  for  attaching  plaintiff  to  show  that  he  is  a  creditor  in  good  faith  until 
his  hona  fides  is  questioned.^ 

(2)  Pkoof  of  Debt.  In  a  controversy  between  an  attaching  creditor  and 
the  claimant  of  the  property  the  creditor  must  show  that  attachment  defendant 
owed  tlie  debt  or  some  part  tliereof.^^  In  some  jurisdictions  the  attachment  pro- 
ceedings are  sufficient  proof  of  this  indebtedness,^''  while  in  others  they  are  only 
so  when  attachment  defendant  is  in  possession  of  the  property,  and  if  it  was  taken 
from  the  possession  of  a  claimant  a  judgment  or  other  proof  is  required.^^ 

(b)  On  Part  of  Claimant.  The  claimant  of  attached  property  need  not 
prove  his  title  beyond  a  reasonable  doubt/^  and  although  his  evidence  is  such  that 
a  demurrer  might  be  sustained  thereto  yet,  if  the  introduction  of  the  creditor's 
evidence  shows  for  him  a  prima  facie  case  of  ownership,^^  the  judgment  must  be 
in  his  favor,^  It  is  incumbent  upon  claimant,  however,  to  show  that  he 
acquired  his  title  prior  to  the  interposition  of  his  claim.^^  If  he  claims  as  a  trus- 
tee for  the  benefit  of  creditors  he  must  show  that  there  are  other  creditors  than 
attachment  plaintiff  if  he  alleges  fraud  on  the  part  of  the  attachment  debtor, 
evidence  of  a  general  nature  and  founded  largely  upon  supposition  will  be  insuf- 
ficient on  his  part;^^  and  where  there  is  evidence  that  claimant  acquired  his  title 
fraudulently  it  is  error  for  tlie  court  to  direct  a  verdict  in  his  favor.^ 


hurst,  103  Ala.  260,  15  So.  611,  where  plain- 
tiff introduced  evidence  which  tended  to  show 
that  the  property  belonged  to  defendant 
debtor,  and  also  introduced  claimant's  affida- 
vit and  bond,  which  recited  the  levy  of  the 
attachment  on  the  property  at  the  suit  of 
plaintiff  against  defendant,  it  was  held  that 
plaintiff  had  made  out  a  prima  facie  case, 
and  that  it  was  unnecessary  for  him  to  in- 
troduce additional  evidence  to  show  the  levy 
of  the  attachment;  the  recitals  of  the  claim- 
ant's affidavit  and  bond  estopping  him  from 
denying  the  levy.  A  judgment  condemning 
property  to  be  sold  is  prima  facie  evidence 
but  not  conclusive  in  a  suit  between  attach- 
ment plaintiff  and  an  interpleader  that  the 
title  to  the  property  is  in  attachment  de- 
fendant.   State  V.  Spikes,  33  Ark.  801. 

34.  Peterson  v.  Woolery,  9  Wash.  390,  37 
Pac.  416. 

35.  Dickman  v.  Williams,  50  Miss.  500. 

36.  Moore  v.  Venn,  95  Ala.  200,  10  So. 
343;  Pulliam  V.  Newberry,  41  Ala.  168;  But- 
ler i;.  O'Brien,  5  Ala.  316.  But  it  would  not 
be  error  to  allow  plaintiff  to  introduce  the 
notes  which  are  the  evidence  of  the  original 
debt  and  to  state  their  consideration.  Mayer 
v.  Clark,  40  Ala.  259. 

When  introduction  of  such  record  unneces- 
sary.—  If  claimants  in  the  progress  of  the 
trial  admit  that  the  attached  property  and 
ithat  which  they  claim  is  -one  and  the  same, 
it  is  not  necessary  for  the  attaching  creditor 
to  offer  in  evidence  the  record  in  the  attach- 
ment suit  to  show  that  he  has  secured  a  lien 
on  the  property.  Swofford  Bros.  Dry-Goods 
Co.  V.  Sraith-McCord  Drv-Uoods  Co.,  85  Fed. 
417,  56  U.  S.  App.  355,  29  C.  C.  A.  239. 

37.  Sexey  v.  Adkinson,  34  Cal.  346,  91 
Am.  Dec.  698.  And  see  Shaffer  r.  Alden,  2 
Ind.  42,  where,  although  the  property  was  in 
the  possession  of  claimant,  the  court  hiid  no 
stress  upon  this  fact,  but  simply  held  that 
the  affidavit  in  the  attachment  was  insuffi- 
cient to  prove  the  indebtedness  of  the  attach- 
ing creditor. 


38.  Wollner  v.  Lehman,  85  Ala.  274,  4  So. 
643. 

The  mere  fact  that  interpleader  is  a  rela- 
tive of  defendant  does  not  require  of  him  a 
clearer  proof  of  title.  Troy  Fertilizer  Co.  v, 
Norman,  107  Ala.  667,  18  So.  201. 

The  evidence  was  held  sufficient  to  justify 
a  verdict  for  claimant  in  Bowling  v.  Davis, 
103  Ky.  187,  19  Ky.  L.  Rep.  1859,  44  S.  W. 
643,  45  S.  W.  77;  Hahn  v.  Katz,  (Miss.  1899) 
24  So.  964;  Hargadine  v.  Davis,  (Tex.  Civ. 
App.  1896)  34  S.  W.  342. 

39.  As  where,  for  instance,  it  shows  in- 
terpleader to  have  been  in  possession  of  the 
attached  goods.  Baer  f.  Groves,  46  Mo.  App. 
245. 

40.  If  the  interpleader  makes  out  a  prima 
facie  case  evidence  in  rebuttal,  from  which  a 
jury  might  infer  that  he  had  knowledge  of 
the  attachment  debtors'  fraud,  does  not  de- 
stroy the  interpleader's  whole  case  or  au- 
thorize the  court  to  direct  a  verdict  against 
him.  John  Deere  Plow  Co.  f.  Sullivan,  158 
Mo.  440,  59  S.  W.  1005. 

41.  Seisel  v.  Folmar,  103  Ala.  491,  15  So. 
850;  Foster  v.  Goodwin,  82  Ala.  384,  2  So. 
895. 

42.  Reynolds  r.  Collins,  78  Ala.  94. 

The  reason  being  that  it  there  were  no 
other  creditors  his  interference  would  be  .a 
useless  proceeding.  Caton  v.  Jones,  21  Tex. 
788. 

If  he  claims  as  administrator  he  must  offer 
proof  tending  to  show  his  authoritv  as  such. 
Sammis  r.  Hitt,  112  Iowa  664,  84  N.  W.  945. 

43.  Perkins  v.  Lyons,  111  Iowa  192,  82 
N.  W.  486. 

Where  a  claimant  interposes  a  claim  to  cer- 
tain goods  under  each  of  two  different  at- 
tachments, a  })ayment  of  the  assessed  value 
of  the  goods  under  one  claim  does  not  of 
itself  sustain  his  claim  under  the  second  at- 
tachment.   Derrott  r.  Alexander.  25  Ala.  265. 

44.  Meridian  Fertilizer  Factorv  r.  Bush, 
77  Miss.  697,  27  So.  645:  Burns  i-.  Woolerv^ 
15  Wash.  134,  45  Pac.  894. 
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i.  Trial  —  (i)  Order  of  Trying  Principal  Action  and  Bight  to 
Attached  Propertt.  In  some  jurisdictions  tlie  right  to  the  attached  prop- 
erty is  required  to  be  tried  prior  to  the  determination  of  the  rights  of  the  parties 
to  the  original  action/^  while  in  others  it  may  not  be  tried  until  the  attachment 
suit  has  been  prosecuted  to  judgment/^ 

(ii)  Consolidation  of  Claims  Under  Several  Attachments.  Wliere 
different  parties  levy  attachments  on  the  same  property,  the  causes  for  a  trial  of 
the  right  of  property  may  be  consolidated,  although  claimant  has  given  separate 
bonds  to  the  creditors,  but  tlie  failure  to  consolidate  is  not  available  as  error  if  no. 
injury  resulted.^'^ 

(ill)  Province  of  Court  and  Jury.  All  questions  of  fact  must  as  a  general 
rule  be  submitted  to  the  jury,^  and  its  finding  either  way  should  not  be  disturbed.^^ 
Thus  the  hona  fides  of  claimant's  claim  is  always  a  question  for  the  jury,^^  as  is 
the  question  of  the  attaching  creditor's  knowledge  that  a  third  party  owned  the 
property.^^  In  like  manner  the  jury  should  determine  whether  there  is  such  a 
depreciation  if  the  attached  property  is  at  the  time  of  attachment  subject  to  a 
mortgage  providing  that  the  mortgagee  may  take  the  property  into  his  possession 
in  the  event  of  an  unreasonable  depreciation  in  its  value.^^  Where,  however,  it 
is  apparent  from  the  evidence  that  claimant  has  no  cause  of  action,  the  court  may 
properly  direct  a  verdict  to  be  returned  in  favor  of  attaching  creditor  or  the 
officer  attaching  the  property .^^ 


The  mere  showing  of  admissions  of  de- 
fendant in  favor  of  claimant's  title  and  a 

surrender  of  possession  to  claimant  a  few 
hours  before  the  levy  does  not  overcome  the 
prima  facie  case  which  the  possession  by  at- 
tachment defendant  on  the  date  of  the  levy 
and  for  some  time  previous,  and  the  use  of 
the  property  apparently  as  his  own,  makes 
against  claimant.  Harvey  v.  Jewell,  84  Ga. 
234,  10  S.  E.  631. 

45.  Wheeles  v.  New  York  Steam  Dye 
Works,  (Ala.  1901)  29  So.  793;  Sloan  v. 
Hudson,  119  Ala.  27,  24  So.  458;  Abraham 
V.  Nicrosi,  .87  Ala.  173,  6  So.  293;  Moore  V. 
Dickerson,  44  Ala.  485;  Lampley  v.  Beavers, 
25  Ala.  534;  Howard  v.  Oppenheimer,  25  Md. 
350;  Brownwell,  etc..  Car  Co.  v.  Barnard, 
139  Mo.  142,  40  S.  W.  762;  Bradley  Hubbard 
Mfg.  Co.  V.  Bean,  20  Mo.  App.  Ill;  Melvin 
V.  Chancy,  8  Tex.  Civ.  App.  252,  28  S.  W. 
241. 

Claim  to  part  of  attached  property. —  Al- 
though by  statute  no  judgment  can  be  ren- 
dered in  the  principal  action  until  the  deter- 
mination of  the  claim  suit,  yet  where  only  a 
part  of  the  property  levied  on  is  claimed 
there  need  be  no  suspension  of  the  trial  in 
the  main  action.  Richards  v.  Bestor,  90  Ala. 
352,  8  So.  30. 

Where  property  in  the  hands  of  a  gar- 
nishee is  claimed,  the  issue  upon  the  inter- 
pleader must  be  tried  and  determined  before 
the  trial  of  the  issue  between  plaintiff  and 
garnishee.    Ladd  V.  Couzins,  35  Mo.  513. 

46.  Gazan  v.  Royce,  78  Ga.  512,  3  S.  E. 
753  {disapproving  Hincs  v.  Kimball,  47  Ga. 
587] ;  Dickman  v.  Williams,  50  Miss.  500 
[disapproving  Melius  v.  Houston,  41  Miss. 
59]  ;  Maury  v'.  Roberts,  27  Miss.  225 ;  Mandel 
V.  McClure,  14  Sm.  &  M.  (Miss.)  11;  Waples- 
Platter  Co.  v.  Low,  54  Fed.  93,  10  U.  S.  App. 
704,  4  C.  C.  A.  205 ;  Sanger  v.  Flow,  48  Fed. 
152,  4  U.  S.  App.  32,  1  C.  C.  A.  56,  the  last 
two  cases  construing  Arkansas  statute. 

[XIV,  A,  8,  i,  (i)] 


Under  the  Georgia  act.  of  1814,  the  sheriff 
or  constable  was  required  to  return  the  fact 
of  the  claim  to  the  court  not  to  the  "  term 
of  the  court,"  and  the  claim  was  to  be  tried 
at  the  same  term  to  which  the  attachment 
was  made  returnable  unless  the  case  was 
continued.    Simmons  v.  Bennett,  20  Ga.  48. 

47.  Davis  v.  Dallas  Nat.  Bank,  7  Tex.  Civ. 
App.  41,  26  S.  W.  222. 

48.  Colorado. —  Campbell  v.  Denver  First 
Nat.  Bank,  22  Colo.  177,  43  Pac.  1007. 

Iowa. —  Saar  1).  Fuller,  71  Iowa  425,  32 
N.  W.  405. 

Maryland. —  Cecil  Bank  v.  Snively,  23  Md. 
253. 

Michigan. — Heaton  V.  Nelson,  74  Mich.  199, 
41  N.  W.  895. 

Missouri. —  John  Deere  Plow  Co.  v.  Sulli- 
van, 158  Mo.  440,  59  S.  W.  1005;  Hagardine- 
McKittric  Dry  Goods  Co.  v.  Carnahan,  83 
Mo.  App.  318;  Henton  v.  Spearman,  62  Mo. 
App.  307. 

New  Hampshire. — Taylor  v.  Jones,  42  N.  H. 
25. 

Texas. —  Baum  v.  Sanger,  ( Tex.  Civ.  App. 
1898)  49  S.  W.  650. 

49.  Heaton  v.  Nelson,  74  Mich.  199,  41 
N.  W.  895;  John  Deere  Plow  Co.  v.  Sullivan, 
158  Mo.  440,  59  S.  W.  1005 ;  Hagardine-Mc- 
Kittric  Dry  Goods  Co.  v.  Carnahan,  83  Mo. 
App.  318. 

50.  Cecil  Bank  v.  Snively,  23  Md.  253; 
Heaton  v.  Nelson,  74  Mich.  199,  41  N.  W. 
895 ;  John  Deere  Plow  Co.  v.  Sullivan,  158 
Mo.  440,  59  S.  W.  1005;  Hagardine-McKit- 
tric  Dry  Goods  Co.  v.  Carnahan,  83  Mo.  App. 
318;  Baum  v.  Sanger,  (Tex.  Civ.  App.  1898) 
49  S.  W.  650 ;  St.  Louis  Wire-Mill  Co.  v, 
Lindheim  (Tex.  App.  1892)  18  S.  W.  675. 

51.  Campbell  v.  Denver  First  Nat.  Bank, 
22  Colo.  177,  43  Pac.  1007. 

52.  Henton  v.  Spearman,  62  Mo.  App.  307. 

53.  Munns  v.  Loveland,  15  Utah  250,  49 
Pac.  743,  holding  that,  in  replevin  for  the 
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(iv)  Instructions.  On  the  trial  of  the  right  to  the  attached  property  the 
instructions  given  by  the  court  should  not  in  any  manner  invade  the  province  of 
the  jury  by  withdrawing  from  its  consideration  any  question  of  fact,^'^  must  not 
be  conflicting,^^  misleading,^^  or  in  any  way  prejudicial  to  either  party  ;  and  must 
correctly  state  the  law  upon  the  evidence  before  the  jury.^^  Moreover,  an  instruc- 
tion in  such  case  should  not  hypothesize  a  state  of  facts,  and  upon  their  existence 
direct  a  verdict,  unless  all  facts  are  hypothesized  that  are  necessary  to  sustain 
one.^^  So,  the  instructions  should  define  to  the  jury  the  issues  that  are  for  its  con- 
sideration,^ and  should  confine  its  attention  to  the  issues  made  by  the  pleadings.^^ 


possession  of  goods  or  their  value  against  a 
sheriff  attaching  same  as  the  property  of  at- 
tachment defendant,  where  the  liability  of 
the  officer  is  dependent  upon  the  validity  of 
a  sale  of  the  goods  claimed  to  have  been 
made  by  a  bill  of  sale  never  recorded,  and 
where  there  was  no  change  of  possession  as 
required  by  Utah  Comp.  Laws  (1888), 
§  2837,  it  is  not  erroneous  for  the  court  to 
direct  a  jury  to  return  a  verdict  of  no  cause 
of  action. 

54.  Union  Mfg.,  etc.,  Co.  v.  East  Alabama 
Nat.  Bank,  (Ala.  1901)  29  Sq.  781. 

55.  Mansur-Tebbetts  Implement  Co.  v. 
Eitchie,  143  Mo.  587,  45  S.  W.  634,  holding 
that  an  instruction  given  for  the  attaching 
creditor  declaring  that  the  burden  of  proof 
is  on  claimant  conflicts  with  an  instruction 
given  for  claimant  declaring  that  fraud  must 
be  proved,  and  not  presumed,  and  that  upon 
the  attaching  creditor  lies  the  burden  of 
proof. 

Instructions  not  conflicting. —  Instructions 
that  if  property  was  taken  from  claimant's 
possession  the  burden  of  proof  would  be  upon 
plaintiff'  in  attachment,  and  that  in  the  ab- 
sence of  a  bill  of  sale  there  is  a  presumption 
that  claimant  has  no  title  to  such  property 
are  not  conflicting.  Traders  Nat.  Bank  f. 
Day,  7  Tex.  Civ.  App.  569,  27  S.  W.  264. 

56.  Mayer  v.  Walker,  82  Tex.  222,  17  S.  W. 
505. 

Goods  in  controversy. — Where  instructions 
refer  to  property  as  "  goods  in  controversy " 
the  term  is  not  misleading  when  referring 
alone  to  the  attached  property.  Mayer  v. 
Walker,  82  Tex.  222,  17  S.  W.  505. 

57.  What  Cheer  v.  Hines,  86  Iowa  231,  53 
N.  W.  126,  holding  that  where  the  question 
is  as  to  the  hona  fides  of  a  sale  to  claimant 
an  erroneous  charge  that  he  was  in  posses- 
sion of  the  property  at  the  time  of  attach- 
ment is  prejudicial. 

An  instruction  which  confines  the  damages 
recoverable  by  a  person  claiming  as  mort- 
galgee  to  the  reasonable  value  of  the  property 
that  is  attached,  provided  that  such  value 
does  not  exceed  the  amount  of  the  mortgage 
debt,  is  not  prejudicial  to  plaintiff  in  at- 
tachment. State  V.  Crowder,  40  Mo.  App. 
536. 

58.  Colorado. —  Comforth  v.  Maguire,  12 
Colo.  432,  21  Pac.  191. 

Georgia. —  Winston  First  Nat.  Bank  v.  At- 
lanta Rubber  Co.,  77  Ga.  781. 

Iowa. —  Martin  v.  Davis,  70  Iowa  762,  40 
N.  W.  712. 

Missouri. —  Harvey  v.  Stephens,  159  Mo. 


486,  60  S.  W.  1055;  Stewart  v.  Outhwaite, 
141  Mo.  562,  44  S.  W.  -326;  Edwards  v. 
Stewart,  (Mo.  1897)  44  S.  W.  326;  Desnoy- 
ers  Shoe  Co.  v.  Lisman,  85  Mo.  App.  340; 
Baer  v.  Lisman,  85  Mo.  App.  317. 

Montana. —  Brownell  v.  McCormick,  7 
Mont.  12,  14  Pac.  651. 

Texas. —  Traders  Nat.  Bank  v.  Day,  7  Tex. 
Civ.  App.  569,  27  S.  W.  264. 

Where  the  question  of  burden  of  proof  is 
ignored  and  no  instruction  thereon  requested, 
and  the  only  question  is  whether  claimant 
purchased  from  defendant  in  attachment  in 
good  faith,  an  instruction  that  claimant  must 
show  by  preponderance  of  evidence  that  he  is 
owner,  and  that  if  a  purchase  from  defendant 
in  attachment  and  payment  to  him  for  the 
property  were  in  good  faith  the  sale  was 
valid  but  otherwise  invalid  does  not  appear 
to  be  erroneous  as  casting  on  claimant  the 
burden  of  proof.  Martin  v.  Davis,  76  Iowa 
762,  40  N.  W.  712. 

Where  the  good  faith  of  a  transaction  be- 
tween claimant  and  defendant  is  in  question, 
it  is  erroneous  to  charge  that  claimant  should 
recover  if  a  chattel  mortgage  and  bill  of  sale 
were  given  in  consideration  of  a  valid  sub- 
sisting debt.  Stewart  v.  Outhwaite,  141  Mo. 
562,  44  S.  W.  326.  See  also  Martin  v.  Davis, 
76  Iowa  762,  40  N.  W.  712. 

Where  the  court  charges  properly  on  a 
theory  urged  by  claimants  that  the  property 
was  purchased  for  them  and  never  belonged 
to  defendant  in  attachment,  it  is  not  errone- 
ous as  against  them  to  charge  also  touching 
a  sale  by  him  to  them,  even  if  the  only  evi- 
dence of  such  sale  is  the  fact  that  he  de- 
livered them  possession.  Harvey  v.  Jewell, 
84  Ga.  234,  10  S.  E.  631. 

59.  Fink  v.  Phelps,  30  Mo.  App.  431,  hold- 
ing that  where  the  interpleader  claimed  to 
have  purchased  the  property  bona  fide  prior 
to  the  attachment  an  instruction  purporting 
to  cover  the  whole  case  and  directing  a  vei^ 
diet  for  the  interpleader  without  reference 
to  a  change  of  possession  was  erroneous. 

60.  Neill  V.  Rogers  Bros.  Produce  Co.,  41 
W.  Va.  37,  23  S.  E.  702. 

61.  Springfield  Engine,  etc.,  Co.  r.  Glazier, 
55  Mo.  Ap}).  95 ;  Rindskoli"  r.  Rogers,  34  Mo. 
App.  126 ;  McLean  V.  Douglass,  28  N.  C.  233^ 

A  charge  as  to  the  value  of  property  at- 
tached is  erroneous  wliorc  the  only  issue  is 
whether  such  property  is  that  of  "claimant. 
Springfichl  Engine,  etc.,  Co.  v.  Glazier,  55 
Mo.  Ai)p.  95.  The  fact  that  the  property  has 
been  destroyed  does  not  chansre  the  rule.'  Mc- 
Lean V.  Douglass,  28  N.  C.  233. 
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The  instructions  sliould  also  be  so  framed  as  to  confine  the  jury's  attention  to  the 
evidence  adduced  in  the  case.^^ 

(v)  Verdict — (a)  Li  General.  In  order  to  support  a  judgment  the  verdict 
must  be  free  from  uncertainty,^^  responsive  to  the  issue  or  issues,^^  to  the  evi- 
dence,^^  and  to  the  charge  of  the  court.^^   It  must,  moreover,  dispose  of  the  v^hole 


Where  the  only  issue  is  the  right  of  prop- 
erty an  instruction  authorizing  a  money-^ver- 
diet  is  erroneous.  Rindskoif  V.  Rogers,  34 
Mo.  App.  126. 

An  interpleader  tendering  an  immaterial 
issue  on  which  he  introduces  evidence  cannot 
complain  of  instructions  respecting  such  is- 
sue, especially  where  it  is  apparent  that  they 
were  not  prejudicial  to  him.  Mansur-Teb- 
betts  Implement  Co.  v.  Ritchie,  143  Mo.  587, 
45  S.  W.  634. 

Ownership  of  claimant. —  An  instruction 
that  the  only  question  is  whether  the  prop- 
erty is  that  of  claimant  who  claims  in  his 
own  right  and  as  guardian  of  minor  children 
having  undivided  interests  properly  submits 
the  question  of  ownership  to  the  jury,  when 
the  evidence  discloses  that  claimant  holds  in 
his  own  right  and  as  guardian.  Bre^dlove  V. 
Dennis,  2  Indian  Terr.  606,  53  S.  W.  436. 

62.  Yarborough  f.  Moss,  9  Ala.  382 ;  Stew- 
art V.  Outhwaite,  141  Mo.  562,  44  S.  W.  326; 
Mahner  v.  Linck,  70  Mo.  App.  380. 

Where  the  allegations  are  admitted  the 
jury  mav  be  so  instructed.  Snell  v.  Crowe, 
3  Utah  26,  5  Pae.  522. 

63,  Heidenheimer  r.  Johnson,  76  Tex.  200, 
13  S.  W.  46;  Pitkins  v.  Johnson,  (Tex.  1886) 
2  S.  W.  459. 

A  verdict  which  in  effect  finds  the  prop- 
erty to  be  in  attachment  plaintiff  as  against 
claimant  is  sufficient,  even  if  it  does  not  say 
so  in  express  words.  It  is  not  necessary  to 
find  that  the  attachment  lien  should  be  estab- 
lished upon  the  propertv.  Pitkins  v.  John- 
son, (Tex.  1886)  2  S.  W'.  459. 

A  verdict  for  each  of  several  interveners 
and  against  attachment  plaintiff  for  a  speci- 
fic sum  with  interest  from  a  certain  date  at 
a.  fixed  rate  is  sufficiently  intelligible  to  au- 
thorize a  judgment.  Heidenheimer  v.  John- 
son, 76  Tex.  200,  13  S.  W.  46. 

Where  several  claim  suits  are  pending  in 
the  same  tribunal,  each  presenting  precisely 
the  same  issues  on  the  record,  and  the  deter- 
mination of  these  issues  depends  upon  pre- 
cisely the  same  evidence  in  each  case,  an 
agreement  of  all  parties  that  a  verdict  in  one 
case  actually  submitted  to  the  jury  shall  be 
the  verdict  in  all  of  the  cases  has  the  effect 
of  making  the  finding  in  the  case  that  is  ac- 
tually tried  regular  and  valid  in  all  of  them. 
Jaffray  v.  Smith,  106  Ala.  112,  17  So.  218. 

Conflict  between  special  finding  and  general 
verdict. —  A  general  finding  that  claimants 
are  not  owners  of  the  property  and  specially 
that  defendant  in  attachment  and  claimants 
were  o^vners  at  the  time  of  attachment  is 
not  necessarily  inconsistent.  Moffitt  v.  Al- 
bert, 97  Iowa  213,  66  N.  W.  162. 

A  finding  of  the  value  of  the  property  and 
that  claimant  has  failed  to  establish  a  right 
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to  it  is  sufficient.  Floege  v.  Wiedner,  77  Tex. 
311,  14  S.  W.  132. 

Where  the  property  is  found  subject  to  at- 
tachment the  verdict  need  not  specify  why  it- 
was  subject  to  attachment,  whether  there  be 
one  or  several  issues.  Daniel  v.  Frost,  62  Ga. 
697. 

Insufficiency  of  general  finding. —  Where 
the  evidence  shows  that  attachment  defend- 
ant had  an  interest  in  the  property  attached 
it  is  error  for  the  jury  to  find  in  general 
terms  for  claimant.  Columbia  Bank  v. 
Spring,  55  N.  J.  L.  545,  26  Atl.  711. 

A  verdict  that  "  the  jury  find  the  issue  for 
the  claimant "  is  sufficient  to  support  a  judg- 
ment thereon.  Beck  v.  Wisely,  63  Mo.  App. 
239. 

64.  Hewson  v.  Tootle,  72  Mo.  632;  Mills 
V.  Thomson,  61  Mo.  415;  Hagardine-McKit- 
tric  Dry  Goods  Co.  v.  Carnahan,  83  Mo.  App. 
318;  Piano  Mfg.  Co.  v.  Cunningham,  73  Mo. 
App.  376;  Beck  v.  Wisely,  63  Mo.  App.  239; 
S.  Albert  Grocer  Co.  v.  Goetz,  57  Mo.  App. 
8;  Nelson  Distilling  Co.  v.  Hubbard,  53  Mo. 
App.  23;  Rindskoff  v.  Rogers,  34  Mo.  App. 
126;  Nolan  v.  Deutsch,  23  Mo.  App.  1;  Pit- 
kins V.  Johnson,  (Tex.  1886)  2  S.  W.  459. 

A  verdict  in  favor  of  claimant  for  money 
is  not  responsive  to  an  issue  whether  the 
property  is  that  of  claimant.  Hewson  v. 
Tootle,  72  Mo.  632;  Rindskoff  v.  Rogers,  34 
Mo.  App.  126.  See  also  Piano  Mfg.  Co.  v. 
Cunningham,  73  Mo.  App.  376.  But  where 
the  property  has  been  sold  by  order  of  court 
and  the  proceeds  converted  into  money  and 
brought  into  court,  a  verdict  for  delivery  of 
possession  of  the  specific  property  is  not 
necessary,  and  a  money  verdict  is  sufficient, 
even  though  the  law  provides  that  the  ver- 
dict may  be  for  return  of  the  property,  or  for 
a  judgment  for  its  value  where  it  cannot  be 
returned.  Ranney-Alton  Mercantile  Co.  v. 
Hanes,  9  Okla.  471,  60  Pac.  284. 

Triable  issues  see  supra,  XIV,  A,  8,  f. 

65.  Ranney-Alton  Mercantile  Co.  D.  Hanes, 
9  Okla.  471,  60  Pac.  284;  Halff  v.  Goldfrank, 
(Tex.  Civ.  App.  1899)  49  S.  W.  1095;  Linz 
V.  Atchison,  14  Tex.  Civ.  App.  647,  38  S.  W. 
640,  47  S.  W.  542. 

Where  the  verdict  is  for  attachment  plain- 
tiff claimant  cannot  object  that  the  jury  did 
not  understand  the  issue,  because  they  found 
the  value  of  the  property  attached  to  be 
much  less  than  the  proof  indicated.  Halff  v. 
Goldfrank,  (Tex.  Civ.  App.  1899)  49  S.  W. 
1095. 

66.  Heidenheimer  v.  Johnson,  76  Tex.  200, 
13  S.  W.  46,  holding  where  the  court  in- 
structs the  jury  as  to  the  form  of  verdict  in 
the  event  of  a  finding  in  favor  of  claimant, 
and  the  verdict  returned  is  in  a  different 
form,  that  it  is  sufficient  to  support  a  judg- 
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issue  submitted  to  the  jurj.^^  In  cases  of  special  ownership  or  partial  interest  in 
the  property  or  its  proceeds,  where  there  is  a  privity  of  title  between  claimant 
and  attachment  defendant,  the  jury  should  make  a  finding  as  to  the  extent  of 
claimant's  interest  therein  if  they  have  found  that  the  attached  property  belongs 
to  him/'^ 

(b)  Assessing  Value  of  Property.  It  is  not  necessary  to  assess  the  value  of 
the  pi'operty  claimed,^^  unless  so  required  by  statute.*^^ 

(c)  Setting  Aside  Verdict.  Where  the  verdict  is  neither  responsive  to  the 
issues  nor  supported  by  the  evidence  it  will  be  set  aside.''^ 

(d)  Amending  Verdict.  Where  the  verdict  as  returned  by  the  jury  is  respon- 
sive to  the  issue  which  has  been  tried,  and  the  intent  of  the  jury  is  clear,  the 
court  may,  and  should,  correct  it  in  matters  of  form  and  detail,  but  it  must  not 
amend  it  in  such  a  manner  as  to  change  its  meaning  or  eliect/^ 

j.  Judgment  —  (i)   Iif  General.     There   must   be   a   valid  judgment,'^^ 


ment  thereon,  provided  it  is  responsive  to 
the  issues  presented,  and  its  meaning  is 
definite  and  clear.  Heidenheimer  v.  Johnson, 
76  Tex.  200,  13  S.  W.  46. 

67.  State  Bank  v.  Byrd,  8  Ark.  152;  Pit- 
kins  V.  Johnson,  (Tex.  1886)  2  S.  W.  459. 

Where  two  or  more  chattels  are  attached 
and  a  claim  is  made  to  all  of  them,  a  verdict 
in  favor  of  claimant  for  one  chattel  only, 
without  a  finding  for  either  party  as  to  the 
remainder  of  the  chattels,  is  a  mere  nullity. 
State  Bank  v.  Byrd,  8  Ark.  152. 

68.  Nelson  Distilling  Co.  v.  Hubbard,  53 
Mo.  App.  23. 

Unless  a  special  interest  is  claimed  the 
amount  of  claimant's  interest  in  the  property 
need  not  be  stated.  Beck  v.  Wisely,  63  Mo. 
App.  239. 

69.  Powell  V.  Hadden,  21  Ala.  745;  Sea- 
mans  V.  White,  8  Ala.  656. 

70.  Jordan  v.  Collins,  107  Ala.  572,  18  So. 
137;  Jalfray  v.  Smith,  106  Ala.  112,  17 
So.  218  ;  Roberts  v.  Burgess,  85  Ala.  192,  4 
So.  733:  Clarke  v.  Parker,  63  Miss.  549; 
Irion  f.  Hume,  50  Miss.  419. 

Where  several  chattels  are  attached. —  In 
Alabama,  under  statute,  the  jury  must,  when 
practicable,  assess  the  value  of  several  ar- 
ticles claimed  separately.  Jordan  v.  Collins, 
107  Ala.  572,  18  So.  137.  Failure  to  assess 
value  separately  is  not  ground  for  motion  in 
arrest  of  judgment,  under  a  statute  requiring 
an  assessment  in  this  manner  when  practi- 
cable, since  where  a  record  fails  to  show  that 
it  was  done  the  presumption  is  that  it  was  not 
practicable.  Jordan  f.  Collins,  107  Ala.  572, 
18  So.  137. 

When  writ  of  inquiry  necessary. —  Where 
,  the  jury  fails  to  assess  the  value  of  the  prop- 
^  ert}^  and  there  is  nothing  in  the  return  of 
the  officer  who  made  the  attachment  indicat- 
ing what  the  value  is,  a  writ  of  inquiry 
should  be  prosecuted  to  determine  the  value. 
Clarke  r.  Parker,  63  Miss.  549.    Where  the 
value  of  the  property  is  not  assessed,  and 
there  is  a  judgment  for  phxintiff  in  attach- 
ment, he  may  elect  to  take  the  value  of  the 
property  as  assessed  by  the  officer  at  the  time 
of  the  levy  of   the   attachment.     Irion  v. 
Hume,  50  Miss.  419. 
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71.  Columbia  Bank  v.  Spring,  55  N.  J.  L. 
545,  26  Atl.  711;  Ranney-Alton  Mercantile 
Co.  V.  Hanes,  9  Okla.  471,  60  Pac.  284. 

Effect  of  insufficient  verdict. —  The  fact 
that  a  verdict  is  insufficient  does  not  entitle 
interpleader  to  file  a  second  interplea,  nor 
after  such  a  verdict  and  a  judgment  thereon 
in  his  favor  can  his  name  be  struck  from  the 
docket  without  his  consent.  State  Bank  v. 
Byrd,  8  Ark.  152. 

'72.  Swofford  Bros.  Dry-Goods  Co.  v.  Smith- 
McCord  Dry-Goods  Co.,  85  Fed.  417,  56  U.  S. 
App.  355,  29  C.  C.  A.  239  lafjirming  1  Indian 
Terr.  314,  37  S.  W.  103]. 

Time  of  amendment. —  Amendment  may  W 
made  after  the  jury  has  been  discharged. 
Swofford  Bros.  Dry-Goods  Co.  r.  Smith-Mc- 
Cord  Dry-Goods  Co.,  85  Fed.  417,  56  U.  S. 
App.  355,  29  C.  C.  A.  239  laffirming  1  Indian 
Terr.  314,  37  S.  W.  103]. 

Verdict  prepared  by  court. —  Where  the 
jury  return  an  informal  verdict  the  court 
may  ask  whether  the  jury  intends  to  find  for 
plaintiff  in  attachment,  and  upon  a  reply  in 
the  affirmative  may  order  the  jury  to  return 
a  verdict  prepared  by  the  court,  provided 
the  court  does  not  in  any  manner  direct  the 
jury  or  indicate  in  any  degree  through  the 
medium  of  a  form  what  the  character  of  the 
verdict  should  be.  Floege  v.  Wiedner,  77 
Tex.  311,  14  S.  W.  132. 

73.  State  v.  Silverstein,  77  Mo.  App.  304, 
holding  that  a  verdict  merely  cannot  be  sub- 
stituted for  both  verdict  and  judgment. 

A  judgment  in  favor  of  claimant  for  the 
property  attached,  "  costs  of  suit  taxed 
against  the  plaintiff,"  is  sufficient  to  support 
an  appeal.  Sloan  v.  Hudson,  119  Ala.  27,  24 
So.  458. 

Where  claimant  has  not  complied  with  ju- 
risdictional requirements  as  to  the  making 
of  an  affidavit  of  claim  to  property  levied  on, 
and  as  to  execution  of  a  bond  conditioned 
and  payable  in  tlie  manner  and  amount  pre- 
scribed by  statute,  no  judgment  can  bo  ren- 
dered, except  perhaps  for  costs  against  claim- 
ant. Mobile  L.  Ins.  Co.  v.  Teague,  78  Ala. 
147. 

Where  the  claim  of  an  intervener  is  not  ad- 
judicated upon  in  the  attuclinioiit  suit,  and 
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founded  upon  a  regular  and  valid  verdict,  to  wliich  the  judgment  must  conform. "^^ 
Moreover,  it  should  be  in  accordance  with  any  statutory  provision."^^  Where 
sureties  have  intervened  and  defended  claimant's  rights  judgment  may  be  ren- 
dered in  their  behalf,  although  it  inures  to  the  benefit  of  clairaant.'^^  Where 
claimant  fails  to  appear  and  join  issue  judgment  by  default  may  be  had  against 
him  like  any  other  defendant.'^'^  In  event  of  a  clerical  misprision,  the  judgment 
may  be  amended  on  motion,'^^  or,  where  necessary,  it  may  be  reformed.''^ 

\ii)  Assessment  of  Value  of  ^Property.  The  judgment  need  not  con- 
tain an  assessment  of  the  value  of  the  property unless  statutes  provide  otherwise.^'- 

(iii)  In  Favor  of  Claimant.  Where  judgment  is  in  favor  of  claimant 
and  the  goods  claimed  have  been  sold  under  attachment,  the  proceeds  of  the 
sale  being  in  the  hands  of  the  proper  officer,  judgment  should  be  that 
claimant  have  and  recover  the  proceeds  arising  from  the  sale  of  the  goods 
by  such  officer,  who  should  be  ordered  to  pay  the  proceeds  to  claimant  and 


it  does  not  appear  that  it  was  abandoned  or 
that  the  intervener  has  any  knowledge  of  a 
judgment  rendered  against  defendant  in  at- 
tachment the  rights  of  intervener  are  un- 
affected, and  he  may  retain  possession  if  he 
has  it.   Levy  v.  Weber,  8  La.  Ann.  439. 

74.  Clarke  v.  Parker,  63  Misi.  549;  Hew- 
son  V.  Tootle,  72  Mo.  632;  Mills  v.  Thomson, 
61  Mo.  415 ;  Hagardine-McKittric  Dry  Goods 
Co.  V.  Carnahan,  83  Mo.  App.  318;  Nelson 
Distilling  Co.  v.  Hubbard,  53  Mo.  App.  23. 
Where  a  verdict  was  rendered  finding  the 
claimant  owner  of  the  goods  seized  and  giv- 
ing damages  judgment  was  entered  thereon 
which,  in  addition,  decreed  that  possession 
be  delivered  to  the  intervener.  This  was  held 
pursuant  to  the  verdict.  Bach  v.  Leopold,  8 
La.  Ann.  386.  Where  claimant  received  a 
portion  of  his  claim  upon  a  sale  of  the  prop- 
erty, in  accordance  with  an  agreement  under 
which  he  permitted  a  sale  thereof,  a  judg- 
ment based  upon  a  finding  that  his  claim  was 
invalid  should  contain  a  provision  estahlish- 
ing  his  right  to  the  money  he  received  from 
the  sale,  as  against  the  other  parties  where 
an  advantage  was  secured  to  them  by  reason 
of  the  sale.  Bryant  v.  Fink,  75  Iowa  516, 
39  N.  W.  820. 

A  special  finding  controls  where  incon- 
sistent with  a  general  verdict:  thus,  where 
there  is  a  general  verdict  against  claimants, 
and  a  special  finding  that  they  had  some  in- 
terest in  the  property  at  the  time  of  attach- 
ment, and  claimants  do  not  ask  for  an  order 
protecting  their  interests  after  the  special 
finding  is  returned  a  judgment  on  the  gen- 
eral verdict  should  not  be  disturbed.  Moffitt 
V.  Albert,  97  Iowa  213,  66  N.  W.  162. 

Joint  judgment. —  Under  Tex.  Rev.  Stat, 
art.  4843,  a  judgment  in  favor  of  several 
plaintiffs  should  not  be  a  joint  one,  but  it 
should  establish  the  rights  and  priorities. 
Ft.  Worth  Pub.  Co.  v.  Hitson,  80  Tex.  216, 
14  S.  W.  843,  16  S.  W.  551. 

75.  Martin  v.  Harnett,  86  Tex.  517,  674, 
25  S.  W.  1115,  26  S.  W.  945;  Pitkins  v. 
Johnson,  (Tex.  1886)  2  S.  W.  459. 

A  judgment  not  following  a  statute  strictly 
will  not  be  reversed  where  no  injury  results 
to  claimant.  Cobb  v.  Campbell,  (Tex.  Civ. 
App.  1896)  38  S.  W.  246. 

In  Texas  judgment  against  claimant  may 
be  satisfied  by  return  of  the  property  to  the 

[XIV,  A,  8,  j,  (l)] 


attaching  creditor  under  Tex.  Rev.  Stat.  art. 
4845.  This  provision,  however,  in  no  way 
controls  the  form  of  judgment  but  simply 
grants  to  claimant  a  means  of  satisfying 
the  same  otherwise  than  by  paying  it  in 
money.  Floege  v.  Wiedner,  77  Tex.  311,  14 
S.  W.  132. 

76.  Boehm  v.  Calisch,  (Tex.  1887)  3  S.  W. 
293. 

77.  Cobb  V.  Campbell,  ( Tex.  Civ.  App. 
1896)  38  S.  W.  246  [citing  Martin  V.  Har- 
nett, 86  Tex.  517,  674,  25  S.  W.  1115,  26 
S.  W.  945,  and  Tex.  Rev.  Stat.  art.  4835]. 

78.  Seisel  v.  Folmar,  103  Ala.  491,  15  So. 
850;  Gray  v.  Raiborn,  53  Ala.  40. 

79.  Burlacher  v.  Watson,  38  Tex.  62. 

80.  Seamans  v.  White,  8  Ala.  656.  But 
see  Derrett  v.  Alexander,  25  Ala.  265,  where 
it  was  said  that  some  necessity  existed  for 
ascertaining  its  value,  as  in  case  of  execu- 
tion from  courts  of  record. 

The  judgment  need  not  find  the  value  of 
each  article  claimed.  Joslin  v.  McGee,  5 
Colo.  App.  531,  39  Pac.  349. 

81.  Martin  v.  Harnett,  86  Tex.  517,  674, 
25  S.  W.  1115,  26  S.  W.  945. 

In  Texas  under  Rev.  Stat,  art,  4843,  judg- 
ment should  fix  the  value  of  the  use  of  prop- 
erty where  there  is  judgment  for  plaintiffs 
in  attachment.  Ft.  Worth  Pub.  Co.  v.  Hit- 
son,  80  Tex.  216,  14  S.  W.  843,  16  S.  W.  551. 

Where  the  jury  duly  assessed  separately 
the  value  of  different  articles  such  S'cparate 
values  need  not  be  repeated  in  the  judgment. 
Roberts  v.  Burgess,  85  Ala.  .192,  4  So.  733. 

82.  Fly  V.  Grieb,  62  Ark.  209,  35  S.  W. 
214;  Hewson  v.  Tootle,  72  Mo.  632;  Rogers, 
etc..  Hardware  Co.  v.  Randell,  69  Mo.  App. 
342;  Williams  v.  Braden,  57  Mo.  App.  317; 
S.  Albert  Grocer  Co.  v.  Goetz,  57  Mo.  App. 
8;  Rindskoff  v.  Rogers,  34  Mo.  App.  126; 
Nolan  V.  Deutsch,  23  Mo.  App.  1. 

Where  claimant  has  only  a  partial  interest 
in  the  property  the  proceeds  of  sale  should 
be  awarded  to  him  according  to  his  interest 
therein  as  ascertained  by  the  verdict.  Nel- 
son Distilling  Co.  v.  Hubbard,  53  Mo.  App. 
23. 

Where  all  the  property  was  sold  as  perish- 
able and  an  interplea  is  sustained  as  to  a 
portion  thereof,  the  amount  realized  on  the 
sale  of  the  property  adjudged  to  the  inter- 
pleader may  be  ascertained  by  the  court,  and 
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it  is  erroneous  to  enter  judgment  for  value  of  the  property  against  plaintiff  in 
attacliment.^^ 

(iv)  Against  Claimant.  Where  the  issue  is  found  against  claimant,  the 
jud2:uient  should,  under  some  statutes,  condemn  the  property  to  the  satisfaction 
of  the  judgment  in  the  attachment  which  has  been  or  may  be  obtained,^^  it 
being  erroneous  to  render  a  money  judgment  against  him,^^  to  direct  that  claimant 
and  his  sureties  in  the  claim  bond  pay  plaintiff  in  attachment  the  value  of  the 
property  as  assessed  by  the  jury  and  the  costs  of  suit,^^  or  to  order  the  issue  of 
an  execution  against  claimant  in  advance  of  the  return  of  the  claim  bond  for- 
feited.^^ Under  other  statutes,  judgment  may  be  rendered  against  claimant  and 
his  sureties  on  the  bond,  in  the  event  of  its  forfeiture  or  breach  of  condition,^^ 


payment  thereof  ordered  to  be  made  to  the 
interpleader.  If  the  attaching  creditor  ap- 
peals from  the  order  he  cannot  complain  that 
the  amount  ordered  to  be  paid  is  excessive, 
unless  he  calls  the  attention  of  the  trial 
court  thereto.  St.  Louis  Brewing  Assoc.  v. 
Drulinger,  62  Mo.  App.  485. 

Where  the  property  has  previously  been 
sold  by  order  of  court  judgment  for  recovery 
and  restitution  of  the  property  is  improper. 
The  defect,  however,  is  not  a  ground  for  re- 
versal, as  the  court  has  power  to  make  judg- 
ments conform  to  the  issues  tried  in  the 
cause.  Scott-Force  Hat  Co.  V.  Hombs,  127 
Mo.  392,  30  S.  W.  183. 

Where  there  are  separate  attachments  and 
a  claim  to  the  property  filed  by  the  same 
person  in  each,  claimant  cannot,  upon  obtain- 
ing judgment  for  recovery  and  restitution  in 
one  case,  have  possession  of  the  proceeds  of 
the  property  if  sold,  till  all  the  suits  have 
been  determined.  State  v.  Hockaday,  132 
Mo.  227,  33  S.  W.  812. 

Where  an  appeal  from  a  justice  of  the 
peace  is  taken  to  a  circuit  court,  such  court 
has  the  same  power  to  order  the  proceeds  of 
the  sale  of  attached  property  to  be  turned 
over  as  if  the  proceedings  originated  in  it. 
Springfield  Engine,  etc.,  Co.  v.  Glazier,  65 
Mo.  App.  616. 

83.  Williams  v.  Braden,  57  Mo.  App.  317. 
Where  one  of  two  claimants  is  found  to  be 

owner  as  against  attachment  plaintiff  and 
another  claimant  in  possession,  judgment 
should  be  entered  for  the  possession  and 
against  attachment  plaintiff  for  the  value 
of  the  property  in  the  event  of  it  not  being 
delivered  up.  Burlacher  v.  Watson,  38  Tex. 
62. 

84.  Jaffray  v.  Smith,  106  Ala.  112,  17  So. 
218;  Seisel  v.  Folmar,  103  Ala.  491,  15  So. 
850;    Abraham  v.   Nicrosi,  87   Ala.    173,  6 

"  So.  293;  Gray  v.  Raiborn,  53  Ala.  40;  Der- 
rett  V.  Alexander,  25  Ala.  265;  Seamans  v. 
White,  8  Ala.  650;  Box  v.  Goodbar,  54  Ark. 
6,  14  S.  W.  925;  Weber  v.  Mick,  131  111.  520, 
23  N.  E.  646. 

Where  judgment  has  already  been  rendered 
in  the  original  attachment  suit,  a  judgment 
condemning  the  property  is  appropriate. 
Rogers  v.  Bailey,  121  Ala.  314,  25  So.  909 
[citing  Roberts  v.  Burgess,  85  Ala.  192,  4  So. 
733]. 

On  a  finding  that  the  property  belongs  to 
one  claiming  as  trustee  mulor  a:  mortgage, 
judgment  should  not  give  the  attaching  cred- 


itor a  lien  on  the  surplus  beyond  the  amount 
required  to  satisfy  the  debts  secured  by  the 
mortgage.  This  would  give  a  levy  by  seizure 
the  effect  of  service  of  a  writ  of  garnish- 
ment. Linz  V.  Atchison,  14  Tex.  Civ.  App. 
647,  38  S.  W.  640,  47  S.  W.  542. 

Upon  a  finding  that  the  property  was  sub- 
ject to  a  valid  mortgage,  a  judgment  in  favor 
of  claimant  should  not  discharge  the  attach- 
ment lien,  but  should  direct  that  the  mort- 
gagee retain  possession  until  the  mortgage  is 
discharged,  but  that  the  attaching  creditor 
may  sell  subject  to  the  mortgage,  in  the  man- 
ner provided  by  Tex.  Rev.  Stat.  art.  2296. 
Lapowski  v.  Taylor,  13  Tex.  Civ.  App.  624, 
35  S.  W.  934. 

An  attaching  creditor  who  proves  his  debt 
may  have  a  personal  decree  against  attach- 
ment defendant,  even  if  the  property  attached 
is  awarded  to  another  claimant.  Schofield  v. 
Cox,  8  Gratt.  (Va.)  533. 

Attachment  lien  enforced  in  judgment 
against  claimant. —  An  express  vendor's  lien 
on  personal  property  attached  in  an  action 
for  the  purchase-money  may  be  foreclosed  if 
the  attaching  creditor  gets  judgment  but  does 
not  foreclose  his  lien,  and  enforced  in  a  judg- 
ment subsequently  rendered  against  claimant 
in  a  trial  of  right  to  the  property,  notwith- 
standing that  the  attachment  debtor  is  not  a 
party  to  such  action.  Howard  v.  Parks,  1 
Tex.  Civ.  App.  603,  21  S.  W.  269. 

85.  Clarinda  Valley  Bank  v.  Wolf,  101 
Iowa  51,  69  K  W.  1131. 

86.  Seisel  v.  Folmar,  103  Ala.  491,  15  So. 
850;  Gray  v.  Raiborn,  53  Ala.  40;  Derrett  r. 
Alexander,  25  Ala.  265;  Box  v.  Goodbar,  54 
Ark.  6,  14  S.  W.  925. 

87.  Rogers  v.  Bailev,  121  Ala.  314,  25  So. 
909. 

88.  In  Arkansas  the  judgment  does  not  ac- 
crue unless  the  appraisal  of  the  property  is 
made  and  shown  b}'-  the  officer's  return,  and 
not  then  until  the  officer  shows  by  his  return, 
on  a  fieri  facias  issued  against  defendant  in 
tlie  original  suit,  the  failure  of  the  obligor^; 
on  the  bond  to  deliver  the  property  accord- 
ing to  its  conditions.  Turner  r.  Collier,  37 
Ark.  528. 

In  Kentucky  it  is  error  to  render  a  per- 
sonal judgment  for  the  value  of  the  attaclied 
property  against  the  principal  obligor  Avith- 
out  permitting  him  to  deliver  the  property 
or  show  its  value.  Connor  r.  Williams,  17 
Ky.  L.  Rep.  73,  30  S.  W\  401. 

In  Mississippi  under  Anno.  Code,  §  167,  if 
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and  where  judgment  mav  thus  be  entered  against  claimant  and  his  sureties  attach- 
ment plaintiff  may  have  execution  issue  thereon.^^ 

(v)  Effect  of  Judgment.  A  judgment  on  the  interplea  does  not  affect  the 
attachment  suit,^*^  the  title  of  the  property  as  between  attachment  defendant  and 
claimant,  or  the  rights  of  third  parties  but  as  between  attachment  plaintiff  and 
claimant  the  judgment  is  conclusive  that  the  property  is  or  is  not  the  property  of 
the  latter.^^    Such  judgment  is  also  held  to  bind  the  sureties  on  claimant's  bond 


the  value  of  the  property  equal  the  amount 
found  due  to  plaintiff,  judgment  must  be 
entered  against  claimant  and  his  sureties  on 
the  bond  for  the  amount  of  said  value,  and 
if  the  value  be  less  than  the  amount  found 
due,  judgment  must  be  entered  against  claim- 
ant for  amount  of  the  verdict,  and  against 
sureties  in  the  bond  for  the  value  of  the 
property.  If  judgment  by  default  is  entered 
against  defendant,  an  inquiry  must  be 
awarded  to  assess  the  value  of  the  property 
claimed,  and  on  execution  thereupon  judg- 
ment shall  be  entered  as  above  provided. 
Compare  Irion  v.  Hume,  50  Miss.  419,  de- 
cided under  an  earlier  statute. 

In  Texas,  upon  failure  of  claimant  to  es- 
tablish a  right  to  the  property,  judgment 
should,  under  Tex.  Rev.  Stat.  art.  4843,  be 
entered  up  on  the  bond.  Floege  v.  Wiedner, 
77  Tex.  311,  14  S.  W.  132.  See  also  Mardis 
Johnson,  43  Tex.  22.5.  A  surety  upon  a 
statutory  bond  for  a  trial  of  the  right  of 
property  becomes  a  party  to  the  litigation, 
and  the  court  can  render  judgment  against 
him  without  having  him  served  with  citation 
or  otherwise  notified.  Johnson  v.  Blum,  17 
Tex.  Civ.  App.  260,  4:^  S.  W.  791. 

When  a  claim  suit  is  removed  by  certiorari 
from  a  justice  court  to  the  circuit  court, 
where  the  property  is  condemned,  the  judg- 
ment in  the  circuit  court  should  be  certified 
with  a  procedendo  to  the  justice  who  issues 
execution,  and  on  failure  of  defendant  to 
deliver  the  property  the  officer  should  in- 
dorse such  failure  on  the  bond  filed  with  the 
justice,  and  execution  should  issue  thereupon 
for  the  assessed  value  of  the  property  as 
fixed  by  the  circuit  court  against  the  princi- 
pal and  surety  if  such  value  does  not  exceed 
the  amount  of  the  judgment  in  attachment 
and  costs,  and  if  exceeding  that  amount  then 
for  the  judgment  and  costs.  Derrett  v.  Alex- 
ander, 25  Ala.  265. 

Enforcement  of  liability  on  bond  see  infra, 
XIV,  B,  2,  a. 

89.  Ehodes  v.  Smith,  66  Ala.  174. 

In  Arkansas,  under  the  provisions  of  the 
act  of  Jan.  19,  1861,  plaintiff  in  attachment 
may  have  execution  against  the  property,  and 
if  the  same  is  not  delivered  to  the  sherifi' 
on  demand  execution  shall  issue  on  a  return 
of  the  facts  in  a  fieri  facias  on  the  bond  for 
such  a  sum  as  will  be  sufficient  to  satisfy 
the  damages  and  costs.  Adams  v.  Hobbs,  27 
Ark.  1.  ' 

90.  Dilley  -  v.  McGregor,  24'  Kan.  361 
(holding  that  the  trial  is  designed  principally 
for  protection  of  the  attaching  officer  and  is 
not  conclusive  upon  the  rights  of  the 
parties);  Brownell,  etc..  Car  Co.  i?.  Barnard, 
139  Mo.  142,  40  S.  W.  762  (holding  that, 
where  the  interpleader  obtains  judgment  for 
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all  the  attached  property,  attachment  plain- 
tiff may  dismiss  the  attachment  voluntarily 
and  proceed  without  regard  to  it ) . 

91.  Hershy  v.  Clarksville  Inst.,  15  Ark. 
128;  Weber  v.  Mick,  131  111.  520,  23  N.  E. 
646;  Needham  v.  Clary,  62  111.  344.  But  see 
Tipton  Bank  v.  Cochel,  27  Mo.  App.  529, 
where  the  fraudulent  character  of  an  assign- 
ment under  which  an  interpleader  claimed 
was  in  issue,  and  the  assignment  was  by  the 
judgment  declared  fraudulent,  and  the  judg- 
ment held  conclusive  against  defendant  in 
attachment. 

Judgment  may  be  rendered  against  the 
debtor  in  an  equitable  proceeding  by  inter- 
veners to  establish  the  priority  of  their 
claims  if  one  of  them  asks  judgment  for  a 
claim  admitted  by  the  debtor.  Clinton  Lum- 
ber Co.  V.  Mitchell,  61  Iowa  132,  16  N.  W. 
52. 

93.  Hershy  v.  Clarksville  Inst.,  15  Ark. 
128;  Weber  v.  Mick,  131  111.  520,  23  N.  E. 
646;  Tipton  Bank  v.  Cochel,  27  Mo.  App. 
529.  But  see  Ansley  v.  Tearson,  8  Ala.  431, 
which  was  a  bill  in  equity  where  complain- 
ant, who  had  been  claimant  in  a  trial  of  the 
right  of  property,  alleged  that  the  validity 
of  a  mortgage  under  which  he  claimed  was 
not  controverted  by  plaintiff  in  attachment, 
and  that  the  mortgage  was  rejected  by  the 
trial  court  as  evidence,  not  because  it  was 
objectionable  as  a  security,  but  on  the  ground 
that  it  did  not  tend  to  prove  the  issue  on  the 
part  of  claimant,  which  was  whether  de- 
fendant in  attachment  had  an  interest  in  the 
property  subject  to  the  attachment,  and  the 
court  held  that  complainant  should  be  al- 
lowed to  show  what  transpired  at  the  trial 
of  the  right  of  property,  since  the  matter, 
although  involved  in  the  trial,  was  not  essen- 
tial to  the  finding  of.  a  verdict  that  the 
property  was  liable  to  attachment.  Under 
Nebr.  Comp.  Stat.  §§  996-998,  judgment  in 
favor  of  claimant  is  not  conclusive  as  to 
ownership  of  the  property;  and  the  attach- 
ment creditor  may  still  contest  his  right  to 
the  same.  Accordingly  mandamus  will  not  lie 
against  the  officer  who  seized  the  property  to 
compel  him  to  return  it  to  the  person  ad- 
judged to  be  the  owner,  as  his  refusal  so  to 
do  is  not  a  failure  to  discharge  an  official 
duty.  State  v.  Gillespie,  9  Nebr.  505,  4 
N.  W.  239. 

Opposition  to  sale  under  attachment.— 
Where  a  third  party  opposes  a  sale  of  at- 
tached property  on  the  ground  that  it  is  his, 
and  the  opposition  is  sustained,  purchasers 
of  the  property  at  the  sale  are  affected  with 
notice  of  the  opposition,  and  must  restore 
possession  to  the  party  making  the  same. 
Lobdell  V.  Union  Bank,  8  La.  Ann.  117. 

Judgment  for  claimant  in  an  action  against 
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in  the  event  the  property  in  controversy  is  not  forthcoming,  or  the  vahie  thereof 
is  not  paid  by  claimant.^^ 

k.  Costs  and  Damages  —  (i)  Costs.  General  costs  of  suit  must  be  borne  by 
the  defeated  party.^* 

(ii)  Damages.  Damages  may  be  awarded  against  an  unsuccessful  claimant 
where  the  statutes  so  provide,^^  and  under  similar  circumstances  against  plaintilf  in 
attachment.^ 


the  attaching  officer  is  not  binding  on  the  at- 
taching creditor  unless  he  has  notice  of  the 
suit.  Peaslee  v.  Staniford,  Brayt.  (Vt.) 
140. 

93.  Triest  v.  Enslen,  106  Ala.  180,  17  So. 
356  {citing  Charles  v.  Haskins,  14  Iowa  471, 
83  Am.  Dec.  378]. 

A  claimant's  issue  not  determined  by  trial 
court  may  be  passed  upon  on  appeal.  Drey- 
fus V.  Mayer,  69  Miss.  282,  12  So.  267. 

94.  Roberts  v.  Burgess,  85  Ala.  192,  4  So. 
733;  Derrett  v.  Alexander,  25  Ala.  265;  Fly 
V.  Grieb,  62  Ark.  209,  35  S.  W.  214;  Graham 
V.  SwajTie,  1  Rob.  (La.)  186;  Hagardine- 
McKittric  Dry  Goods  Co.  v.  Carnahan,  83 
Mo.  App.  318.;  S.  Albert  Grocer  Co.  v.  Goetz, 
57  Mo.  App.  8.  But  see  Floege  v.  Wiedner, 
77  Tex.  311,  14  S.  W.  132,  as  to  award  of 
costs  under  Tex.  Rev.  Stat.  art.  4845.  See, 
generally,  Costs. 

Connection  with  main  action. —  Costs  and 
disbursements  have  no  connection  with  the 
main  action.  Schneider  v.  Sears,  13  Oreg. 
69,  8  Pac.  841. 

Claimant  partially  successful  may  be  liable 
for  all  costs. —  A  person  who  claims  under 
two  mortgages  is  liable  for  all  costs  if  upon 
trial  the  claim  is  allowed  only  as  to  one. 
Stewart  v.  Outhwaite,  141  Mo.  562,  44  S.  W. 
326.  So  under  a  statute  making  costs  dis- 
cretionary with  the  court  all  costs  may  be 
awarded  against  one  who  claims  all  the  prop- 
erty, but  only  has  judgment  for  a  small 
portion  thereof  which  was  purchased  by  him 
after  the  time  of  attachment.  Edwards  V. 
Stewart,  (Mo.  1897)  44  S.  W.  326. 

Party  claiming  as  trustee. —  A  claimant 
who  is  a  trustee  is  entitled  to  costs  accruing 
before  satisfaction,  if  pending  trial  the  deed 
of  trust  is  satisfied.  Helm  v.  Gray,  59  Miss. 
54. 

Suit  dismissed  for  want  of  jurisdiction. — 

Under  a  statute  providing  that  if  judgment 
be  in  favor  of  the  attaching  creditor  he  may 
recover  costs  against  claimant,  such  costs 
should  be  taxed  against  claimant  where  the 
suit  is  dismissed  for  want  of  jurisdiction. 
Kinnear  v.  Flanders,  17  Colo.  11,  28  Pac. 
327. 

Expenses  of  sale  and  custody. —  Where  the 
property  is  sold  by  agreement  of  the  parties 
the  attaching  officer  may  retain  the  expenses 
of  sale  and  custody  of  the  property  until 
sold  from  the  date  of  the  agreement,  and 
claimant  must  look  to  plaintiil"  in  attaoli- 
ment  for  his  reimbursement.  Graham  r. 
Swayne,  1  Rob.  (La.)  180. 

95.  Dupree  r.  Woodrufi",  (Tex.  1892)  19 
S.  W.  469;  Wetzel  v.  Simon,  (To\.  V\x.  App. 
1894)  25  S.  W.  792,  20  S.  W.  042  •  Harris 


V.  Schuttler,  (Tex.  Civ.  App.  1893)  24  S.  W. 
989. 

Statutory  damages  alone  can  be  recovered. 
Wetzel  V.  Simon,  (Tex,  Civ.  App.  1894) 
S.  W.  792,  26  S.  W.  642;  Harris  v.  Schuttler, 
(Tex.  Civ.  App.  1893)  24  S.  W.  989.  It  is 
error  to  include  in  a  judgment  against  claim- 
ant interest  on  damages  from  date  of  the 
bond,  as  well  as  on  value  of  the  property 
from  such  date.  Floe^;e  V.  Wiedner,  77  Tex. 
311,  14  S.  W.  132. 

In  Alabama,  under  Rev.  Code,  §  3343,  au- 
thorizing the  award  of  damages  against 
claimant,  if  it  appears  that  claim  was  inter- 
posed for  delay,  a  claimant  in  attachment 
is  not  liable  for  damages  since  the  statute 
by  its  terms  applies  only  to  cases  of  execu- 
tion.   Murphy  v.  Butler,  75  Ala.  381. 

96.  Cornforth  t\  Maguire,  12  Colo.  432,  21 
Pac.  191;  Brasher  v.  Holtz,  12  Colo.  201,  20 
Pac.  616;  Joslin  v.  McGee,  5  Colo.  App.  531, 
39  Pac.  349;  Swift  v.  Guy,  (Indian  Terr. 
1899)  49  S.  W.  46;  Cleveland  v.  Tufts,  69 
Tex.  580,  7  S.  W.  72. 

In  the  absence  of  statute  a  successful 
claimant  must  maintain  a  separate  action. 

Alabama. —  Roberts  v.  Heim,  27  Ala.  678. 

Arkansas. —  Jefferson  v.  Dunavant,  53  Ark. 
133,  13  S.  W.  701. 

California. —  Bunting  v.  Saltz,  84  Cal.  168, 
24  Pac.  167. 

Iowa. —  Jennings  v.  Hoppe,  44  Iowa  205. 

Louisiana. —  Gerson  v.  Jamar,  30  La.  Ann. 
1294^  holding  that,  except  in  case  of  trespass 
for  real  estate,  a  claim  for  damages  cannot 
be  made  in  an  intervention  against  a  person 
not  residing  in  the  parish  where  the  princi- 
pal action  is  pending. 

As  to  actions  to  recover  damages  for 
wrongful  attachment  of  a  third  person's 
property  see  itifra,  XIV,  C. 

Measure  of  claimant's  damages  after  re- 
versal of  judgment  against  him. —  Whej-e  a 
judgment  for  plaintiff  in  attachment  is  re- 
versed on  appeal,  and  on  a  new  trial  judg- 
ment is  rendered  for  claimant,  the  measure 
of  his  damages  is  tlie  true  value  of  the  pro])- 
erty  taken,  togetlier  with  the  damages  aiul 
costs  he  was  obliged  to  pay  under  the  former 
judgment.  Cleveland  v.  Tufts,  09  Tex.  580,  7 
,S.  W.  72. 

In  Colorado,  under  section  103  of  the  code, 
the  measure  of  damages  is  the  value  of  the 
l)ropcrty  witli  interest  from  the  date  of 
attachment.  Cornforth  r.  ]\Iaouire,  12  Colo. 
432,  21  Pac.  191:  Brasher  r.  Holtz,  12  Colo. 
201,  20  Pac.  010. 

Actual  or  vindictive  damages  are  recover- 
able.   Powers  r.  Wriglit,  02  Miss.  35. 

Where  mortgaged  property  is  attached,  tlio 
[XIV,  A,  8,  k,  (II)] 
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1.  Appeal  and  Error  —  (i)  Bight  of  Review.  The  parties  to  a  proceeding 
to  establish  or  determine  a  third  party's  claim  to  attached  property  have  the  same 
right  of  appeal  as  in  actions  commenced  in  an  ordinary  vs^ay.^^ 

(ii)  To  What  Court.  The  appeal  must  of  course  be  taken  to  a  court  hav- 
ing proper  jurisdiction ;  thus,  where  a  question  involving  the  title  to  land  is  in 
issue,  appeal  must  be  taken  to  that  court  alone  which  has  jurisdiction  as  to  such 
question  ;  and  so  where  the  jurisdiction  of  the  appellate  court  is  dependent  upon 
the  amount  in  controversy.^^ 

(ill)  Parties.  Where  there  is  judgment  against  the  intervener  and  defendant 
in  attachment,  the  intervener  must  himself  appeal.^ 

(iv)  Time  For  Taking  and  Perfecting.  The  proceeding  must  be  taken 
and  perfected  within  the  prescribed  statutory  time.^ 

(v)  Supersedeas  or  Stay  of  Proceedings.  Where  a  bond  is  given  by 
claimant  the  j)endency  of  the  appeal  operates  as  a  supersedeas.^ 


reasonable  market  value  of  mortgaged  prop- 
erty at  the  time  of  attachment  is  the  measure 
of  damages,  provided  the  value  does  not  ex- 
ceed the  mortgage  debt,  and  if  the  value  does 
exceed  the  debt  then  the  amount  of  the  debt 
is  the  measure  of  damages.  State  v.  Crowder, 
40  Mo.  App.  536. 

Attorney's  fees  cannot  be  allowed  as  dam- 
ages in  a  case  w^here  a  mortgagee  of  chattels 
intervenes  in  an  attachment  thereof,  unless 
there  is  a  statutory  provision  therefor.  Jos- 
lin  V.  McGee,  5  Colo.  App.  531,  39  Pac.  349. 
See  also  Hopkins  v.  Pratt,  7  La.  Ann.  336, 
where  it  was  said  that  counsel  fees  could  not 
be  recovered  where  attaching  creditor  in 
good  faith  prosecuted  a  right  which  he  con- 
sidered legal. 

Storage  fees  of  mortgaged  goods  stored  by 
mortgagee. — Where  an  intervening  mortgagee 
is  successful,  and  the  property  was  attached 
while  in  possession  of  one  with  whom  they 
were  stored  by  the  mortgagee  but  were  not 
removed,  the  costs  of  storage,  from  time  of 
demand  on  the  attaching  officer  for  the  goods, 
cannot  be  recovered  unless  the  mortgagee 
notified  his  desire  to  remove  them,  or  in- 
curred additional  costs  owing  to  the  attach- 
ment. Joslin  V.  McGee,  5  Colo.  App.  531,  39 
Pac.  349. 

The  value  of  the  goods,  if  sold,  may  be  re- 
covered. Swift  V.  Guy,  (Indian  Terr.  1899) 
49  S.  W.  46. 

97.  Mitchell  v.  Woods,  11  Ark.  180;  Seass 
f  .  Manion,  92  111.  App.  471;  McLean  v.  Mc- 
Daniel,  44  N.  C.  203 :  Chaffee  v.  Malarkee,  26 
Vt.  242. 

A  right  of  appeal  is  not  lost  because  the 
statute  giving  a  right  to  interplead  does  not 
expressly  grant  an  appeal.  Mitchell  V. 
Woods,  ll  Ark.  180. 

Nature  of  proceeding  on  appeal. —  A  pro- 
ceeding by  intervention  in  attachment  under 
Iowa  Code,  §  3016,  is  not  necessarily  equi- 
table, and  when  not  so  treated  by  the  trial 
court  will  not  be  so  regarded  on  appeal.  Clin- 
ton Nat.  Bank  v.  Studemann,  74  Iowa  104,  37 
N.  W.  112. 

Intervener  is  bound  on  appeal  by  a  posi- 
tion voluntarily  assumed  by  him  on  trial. 
Stewart  v.  Outhwaite,  141  Mo.  562,  44  S.  W. 
326,  holding  that  if  he  accepts  the  burden 

[XIV,  A,  8,  1,  (i)] 


of  proof  on  trial  he  must  retain  it  on  ap- 
peal. 

Effect  of  statutory  certiorari. — A  statutory 
certiorari  to  a  judgment  rendered  in  favor  of 
plaintiff  in  attachment  condemning  the  prop- 
erty of  claimant  for  payment  of  the  attach- 
ment debt  has  the  effect  of  an  appeal,  in  that 
where  the  action  would  on  appeal  be  tried  de 
novo  the  cause  stands  for  trial  anew  in  the 
court  issuing  the  certiorari.  Cofer  v.  Rein- 
schmidt,  121  Ala.  252,  25  So.  769.  Where, 
subsequent  to  certiorari  to  review  a  judg- 
ment of  a  justice  condemning  tne  property 
to  payment  of  plaintiff's  claim,  defendant 
in  attachment  dies  and  plaintiff  fails  to 
revive  the  action  within  the  statutory  time, 
claimant  may  interpose  a  defense  that  the 
action  had  abated  against  him  because  of  such 
failure  on  the  trial  of  the  certiorari.  Cofer 
Reinschmidt,  121  Ala.  252,  25  So.  769. 

98.  Ducker  v.  Wear,  etc..  Dry  Goods  Co., 
145  111.  653,  34  N.  E.  562. 

Appellate  jurisdiction  of  particular  courts 
see  Courts. 

99.  On  appeal  from  judgment  in  inter- 
pleader the  amount  involved  is  the  value  of 
the  property  attached,  and  not  the  amount  of 
the  claim  sued  upon,  since  the  issue  is  as  to 
the  ownership  of  the  property  and  not  as 
to  the  indebtedness  of  attachment  debtor. 
Martin  v.  Duncan,  156  111.  274,  41  K  E.  43 
[reversing  47  111.  App.  84]. 

Amount  in  controversy  for  appellate  pur- 
poses, generally,  see  Appeal  and  Ereor,  2 
Cyc.  558. 

1.  Hardie  t>.  Colvin,  43  La.  Ann.  851,  9 
So.  745,  holding  that  an  appeal  by  defendant 
in  attachment  is  not  sufficient. 

2.  Ryan  v.  Heenan,  76  Iowa  589,  41  N.  W. 
367  (where  an  appeal  must,  under  Iowa  Code 
(1873),  §  3019,  in  order  to  retain  the  at- 
tachment lien,  be  perfected  within  two  days 
from  an  order  discharging  it) ;  Pfief er  v.  H?irt- 
man,  60  Miss.  505. 

Where  intervener's  petition  is  dismissed  be- 
fore an  interlocutory  decree  in  the  attach- 
ment suit,  directing  a  sale  of  the  attached 
property,  intervener  may  appeal  after  such 
interlocutory  decree.  Brawshaw  v.  Georgia 
L.  &  T.  Co.,  (Tenn.  Ch.  1900)  59  S.  W.  785. 

3.  State  V.  Ranson,  86  Mo.  327. 
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(vi)  Record.  The  record  on  appeal  must  be  kept  distinct  from  the  record 
of  the  proceedings  in  attachment,*  and  must  show  that  an  issue  was  made  up 
between  claimant  and  attaching  creditor.^ 

(vii)  Scope  and  Extent  of  Review.  Where  no  objection  was  raised 
below  to  trial  without  a  jury  of  a  claim  to  attached  property,  and  the  parties 
agreed  to  a  trial  by  the  court,  the  objection  cannot  be  raised  on  appeal.^  So,  an 
appellate  court  will  not  interfere  with  the  discretion  of  the  trial  court  in  refusing 
permission  to  interplead  after  the  time  for  interpleading  has  passed,'^  nor  will  the 
court  review  conflicting  evidence  to  determine  its  weight.^  Again,  the  court  will 
not  look  into  the  attachment  suit  for  the  purpose  of  finding  error  in  the  claim 
suit,  unless  the  record  of  the  former  is  introduced  in  some  legitimate  way  into 
the  latter ;  ^  and  where  the  question  in  issue  on  trial  was  the  right  to  the  attached 
property  the  appellate  court  can  pass  on  that  question  onlyJ*^ 

B.  Liability  on  Claimant's  Bond  —  l.  In  General  —  a.  Liability  of  Claim- 
ant. The  liability  of  a  claimant  on  his  bond  is  analogous  to  that  of  an  attach- 
ment defendant  on  a  forthcoming  bond,  and  hence  is  fixed  by  a  final  judgment 
against  him.^^  If  the  bond  is  conditioned  for  the  payment  of  the  judgment  or 
a  return  of  the  property  for  the  satisfaction  thereof,  a  claimant  establishing  his 
claim  is  liable,  in  event  of  plaintiff's  recovery  against  defendant,  only  to  the 
extent  of  defendant's  interest,  if  any,  in  the  property.^^ 


Where  an  appeal  operates  as  a  supersedeas 
the  attaching  officer  is  not  liable  for  failure 
to  levy  an  execution  issued  against  the  prop- 
erty interpleaded.  State  v.  Ranson,  86  Mo. 
327. 

4.  Brennan  v.  O'Driscoll,  33  Mo.  372 ;  Mon- 
arch Rubber  Co.  v.  Bunn,  82  Mo.  App. 
603. 

5.  Tupper  v.  Cassell,  45  Miss.  352,  holding 
that  a  recital  of  the  clerk  to  that  efi'ect  is 
not  sufficient. 

Partnership  claim. —  Where  a  claim  is  in- 
terposed by  one  partner  in  the  name  of  his 
firm,  subsequent  proceedings  are  properly  con- 
ducted against  the  partnership  as  claimant, 
notwithstanding  the  bond  is  given  by  each 
partner  individually,  and  recites  that  he  "  has 
filed  a  claim."  Accordingly,  a  recital  in  the 
judgment  entry  that  the  one  interposing  tha 
claim  is  a  member  of  the  partnership  is  suffi- 
cient on  error  to  sustain  a  default  against 
the  partnership  as  claimant.  Pace  v.  Lee, 
49  Ala.  571. 

6.  Dean  v.  Oppenheimer,  25  Md.  368 ;  How- 
ard V.  Oppenheimer,  25  Md.  350. 

7.  Funkhouser  v.  How,  18  Mo.  47,  holding 
that  interference  by  the  appellate  court  is 
warranted  only  when  there  was  a  flagrant 
abuse  of  discretion. 

8.  Knight  v.  Ehoades,   (Kan.  App.  1900) 

«   61  Pac.  869.    See  also  Hauer  v.  Silva,  128 
Cal.  42,  60  Pac.  525. 

Any  question  of  fact  determined  by  the 
jury  will  be  considered  eliminated  from  the 
case  by  an  appellate  court.  McDonald  V. 
Cash,  57  Mo.  App.  536. 

9.  Gray  v.  Raiborn,  53  Ala.  40,  holding 
that  the  attachment  suit  is  distinct  and  in- 
dependent. 

10.  Clarinda  Valley  Bank  r.  Wolf,  101 
Iowa  51,  09  N.  W.  1131. 

11.  Wright  V.  Oakey,  10  La.  Ann.  125, 
Unavoidable  loss  and  destruction  of  prop- 
erty pending  claimant's  suit. —  Whether  or 
not  claimant,  in  the  event  of  an  unsuccess- 


ful prosecution  of  his  claim,  will  be  held  lia- 
ble for  the  value  of  tlie  property  if  lost  or 
destroyed  without  his  fault  depends  upon 
whether  he  gave  the  bond  in  good  faith  to 
obtain  possession  of  the  property,  or  whether 
it  was  given  wrongfully  to  obtain  such  prop- 
erty. Dear  v.  Brannon,  4  Bush  (Ky. )  471, 
478,  where  it  is  said:  "These  cases  clearly 
distinguish  between  a  bond  rightfully  given, 
to  retain  possession  until  litigation  is  ended, 
and  one  given  wrongfully,  to  get  a  possession 
the  party  is  not  legally  entitled  to."  In  the 
latter  case  the  party  is  to  be  regarded  as  a 
bailee  in  his  own  wrong,  liable  for  all  acci- 
dents and  taking  all  hazards.  See  also  At- 
kinson V.  Fox-    rth,  53  Miss.  741. 

Death  of  one  of  attachment  defendants  be- 
fore rendition  of  judgment. —  Under  a  stat- 
ute providing  that  persons  associated  as  part- 
ners, transacting  business  under  a  common 
name,  may  be  sued  thereunder  and  the  sum- 
mons being  served  on  one  or  more  of  such 
partners,  the  judgment  shall  bind  the  "joint 
property,"  it  is  field  that  where  an  attach- 
ment was  levied  upon  partnership  property 
which  was  delivered  to  a  claimant  who  failed 
to  redeliver  same  within  thirty  days  after 
judgment,  tlie  fact  that  one  of  tne  partners 
against  whom  judgment  was  rendered  in  the 
attachment  suit  died  before  its  rendition  does 
not  invalidate  the  claim  bond  and  is  not  a 
ground  for  a  supersedeas  in  an  execution  on 
the  bond  against  claimant.  Comer  r.  Reid,  P3 
Ala.  391,  0  So.  620. 

-  12.  Halbert  v.  McCulloch,  3  Mete.  (Ky.) 
456,  79  Am.  Dec.  556  [approved  in  Bell*  r. 
Western  River  Imp.,  etc.,  Co.,  3  Mete.  (Kv.) 
5581. 

It  is  error  to  quash  the  bond  wliere  claim- 
axit  shows  that  all  but  a  small  portion  of 
the  property  belongs  to  him,  as  his  liability 
to  deliver  that  whicli  does  not  belong  to  him 
still  continues.  Bowling  r.  Davis,  103  Kv. 
187,  19  Kv.  L.  Rep.  1859,  44  S.  W.  643,  45 
S.  VV.  77. 

[XIV,  B,  1,  a] 
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b.  Liability  of  Sureties — (i)  Generally.  The  liability  of  the  surety  does, 
not  become  fixed  or  enforceable  until  a  liability  can  be  shown  to  be  due  on  the 
part  of  his  principal.^^  A  liability,  however,  is  created  and  a  proceeding  against 
the  surety  authorized  on  a  failure  of  claimant  to  deliver  the  property  in  accord- 
ance with  a  condition  of  the  bond,^^  or  the  dismissal  of  the  claim  because  of  a 
failure  to  comply  with  the  statutory  procedure.^^ 

(ii)  Discharge  of.  The  sureties  will  not  be  discharged  by  the  neglect  of 
claimant  to  take  advantage  of  the  failure  of  attachment  plaintiff  to  make  up  the 
issue  to  try  the  right  of  property by  an  agreement  between  attachment  plaintiff- 
and  several  claimants  whereby  suits  are  tried  together,^^  or  by  an  agreement  that 
the  verdict  and  judgment  in  one  of  several  suits  to  be  actually  tried  shall  be  the 
verdict  and  judgment  in  all.^^  J^or  will  a  payment  by  the  sureties  on  one  of 
claimant's  bonds  of  a  judgment  for  a  greater  amount  than  the  value  of  the  prop- 
erty release  them  from  their  obligation  on  a  bond  given  to  a  subsequently  attach- 
ing creditor  of  the  same  property. 

2.  Enforcement  of  Liability  —  a.  Form  of  Procedure.  In  one  state  at  least 
the  liability  may  be  enforced  either  by  rule  or  by  action  on  the  bond ;  and,  in 
many  states,  a  judgment  on  the  bond  may  be  entered  in  the  claim  suit  against 
claimant  and  his  sureties.^^ 

b.  When  Action  Accrues.  The  time  at  which  an  action  accrues  depends  upon 
the  nature  of  the  bond  given  by  claimant.  If  it  is  conditioned  to  satisfy  any 
judgment  which  may  be  rendered  against  attachment  defendant,  action  lies  after 
rendition  of  judgment  notwithstanding  the  intervention  be  undisposed  of.^  If,, 
however,  the  bond  is  conditioned  to  satisfy  only  such  judgment  as  may  be  ren- 
dered against  claimant  himself,  no  action  lies  until .  after  rendition  of  such 
judgment.^ 

c.  Who  May  Sue.    Where  the  bond  is  payable  to  plaintiff  his  right  to  main- 


Liability    of    claimant    to    sureties. —  A 

surety  against  whom,  together  with  claimant, 
judgment  for  damages  and  costs  has  been 
rendered,  and  who  has  paid  a  fieri  facias  issued 
thereon  was  entitled,  under  early  statutes  of 
Georgia,  to  control  the  fieri  facias  for  the 
purpose  of  reimbursing  himself  out  of  the 
efi"ects  of  claimant.  Keith  v.  Wlielchel,  9 
Ga.  179. 

13.  Fraser  v.  Thorpe,  11  La.  Ann.  47; 
Goodman  v.  Allen,  8  La.  Ann,  381. 

14.  Seisel  v.  Folmar,  103  Ala.  491,  15  So. 
850. 

Liability  of  sureties,  generally,  see  Bonds. 

15.  Higdon  f.  Vaughn,  58  Miss.  572,  where 
it  was  held  that  a  failure  of  claimant  to  file 
the  affidavit  required  by  scatute  determines 
the  suit,  and  the  liability  of  the  sureties  is 
fixed  upon  a  failure  to  deliver  up  the  prop- 
erty. 

16.  Atkinson  v.  Foxworth,  53  Miss.  741. 

17.  Triest  v.  Enslen,  106  Ala.  180,  17  So. 
356. 

18.  Jaffray  v.  Smith,  106  Ala.  112,  17  So. 
218,  where  it  was  also  held  that  an  agree- 
ment of  claimant  with  attachment  plaintiffs 
that  the  value  of  the  property  at  the  time 
of  the  trial  should  be  assessed  at  the  sum 
shown  by  an  inventory  taken  some  time  be- 
fore did  not  release  the  sureties. 

19.  Conway  i\  Backus,  3  Tex'.  App.  Civ. 
Cas.  §  266.  And  see  Armour  v.  Tabor,  7  Pa. 
Dist.  462,  21  Pa.  Co.  Ct.  425,  holding  that 
sureties  cannot  be  released  from  liability  upon 
application  therefor  by  representing  that 
claimant  is  about  to  leave  the  country  and 
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permit  an  issue  framed  to  go  by  default. 
The  release  of  sureties  in  such  case  would 
destroy  vested  rights  of  attachmen"t  plaintiff, 

20.  Wright  v.  Oakey,  16  La.  Ann.  125. 

Usual  procedure  by  action. — Where  attach- 
ing creditor  assails  a  conveyance  of  his  debtor 
on  the  ground  of  fraud,  he  may  both  attach 
the  property  in  the  hands  of  the  vendee  and 
at  the  same  time  institute  an  action  to  can- 
cel the  sale.  Under  these  circumstances,  if 
the  fraudulent  transferee  bonds  the  property 
and  then  transfers  it  to  a  'bona  fide  pur- 
chaser, attaching  creditor,  if  successful  in 
both  of  his  actions,  is  not  confined  to  his 
remedy  on  the  bond,  but,  by  reason  of  his 
revocatory  action,  can  ■  also  proceed  against 
the  property  in  the  hands  of  the  bona  fide 
purchaser.  Ranlett  v.  Constance,  15  La.  Ann, 
423. 

21.  As  to  when  judgment  in  the  claim  suit 
may  be  rendered  against  sureties  on  the  bond 

see  supra,  XIV,  A,  8,  j,  (iv). 

22. ,  Ciarinda  Valley  Bank  v.  Shenandoah 
Nat.  Bank,  109  Iowa  43,  79  N.  W.  391,  where 
intervener  executed  a  delivery  bond  for  de- 
livery of  the  property  or  its  value  to  satisfy 
any  judgment  obtained  against  defendant 
within  twenty  days  after  ito  rendition,  as 
provided  by  statute,  and  it  was  held  that 
action  would  lie  at  expiration  of  the  twenty 
days  notwithstanding  the  intervention  was 
undisposed  of  and  the  judgment  did  not  con- 
demn the  attached  property. 

23.  Yale  v.  Hoopes,  16  La.  Ann.  311. 

If  the  intervention  is  dismissed  without 
trial  on  the  merits,  because  claimant's  bond 
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tain  the  action  is  clear ;  and,  nnder  some  statutes,  inasmuch  as  plaintiff  is  the 
real  party  in  interest,  action  ma)^  be  maintained  in  his  name  although  the  bond 
was  payable  to  the  attaching  officQr.^^ 

d.  Defenses.  Defendant  can  set  up  no  defense  that  would  permit  him  to 
prove  the  very  issue  that  it  was  incumbent  upon  him  to  prove  in  a  trial  of  his 
claim,^^  nor  can  he  assign  errors  in  the  attachment  proceedings  between  the  cred- 
itor and  his  debtor,^^  or  that  the  officer,  bringing  the  action  and  to  whom  the  bond 
was  given,  has  no  interest  in  the  property.^^  Payment  by  claimant  of  tlie  judg- 
ment obtained  against  attachment  defendant  is  a  sufficient  defense  to  an  action  on 
the  claim  bond ;  as  is  a  defense  of  the  statute  of  limitations  or  that  the  officer 
accepting  the  bond  had  no  authority  so  to  do.^^ 

6.  Pleadings  —  Declaration.  If  plaintiff  proceeds  by  a  common-law  action  on 
the  bond  it  is  only  necessary  to  set  out  a  breach  of  its  conditions,^^  and  inasmuch 
as  the  parties  are  bound  to  notice  the  determination  of  the  claim  suit,  no  averment 
of  notice  to  them  of  determination  is  necessary .^^ 

f.  Evidence.  Evidence  showing  refusal  of  claimant  to  deliver  the  property- 
after  the  failure  of  his  claim  is  sufficient  to  fix  his  liability.^    So  where  claimant 


was  not  filed  in  time,  and  there  is  a  judg- 
ment for  costs  for  attaching  creditor,  an 
action  lies  on  the  bond  if  claimant  makes 
no  further  effort  to  establish  his  right  to 
the  property,  and  the  property  is  not  re- 
turned by  him.  Wallace  v.  Terry,  (Tex.  App. 
1889)  15  S.  W.  35. 

24.  Kohn  v.  Hinshaw,  17  Oreg.  308,  20 
Pac.  629. 

25.  Wright  v.  Oakey,  16  La.  Ann.  125, 
holding  that  the  assignment  of  the  bond  to 
plaintiff  is  not  essential  to  maintain  the 
suit.  See  also  Lomme  X).  Sweeney,  1  Mont. 
584,  holding  that  an  action  for  damages 
against  the  sureties  on  a  replevin  undertaking 
can  be  maintained  in  the  name  of  the  creditor 
who  caused  the  officer  to  attach,  notwith- 
standing the  bond  is  in  the  name  of  the 
officer. 

26.  Ormsbee  v.  Davis,  16  Conn.  567,  hold- 
ing that  in  an  action  on  a  claimant's  bond, 
given  in  replevin,  the  question  was  not 
whether  claimant  in  fact  had  title  to  the 
property,  but  whether  he  made  out  such  title 
on  the  trial  of  his  claim  suit,  a  judgment 
against  him  in  that  suit  being  conclusive 
against  him  in  an  action  on  his  claim  bond. 

That  the  property  was  not  liable  to  attach- 
ment is  not  a  good  plea.  Higdon  v,  Vaughn, 
58  Miss.  572. 

27.  Goodman  v.  Allen,  11  La.  Ann.  246, 
holding  that  the  validity  of  the  attachment 
could  not  be  drawn  into  question  collaterally 
except  in  cases  wJiere  there  was  an  entire 

>  want  of  citation. 

Claimant  is  bound  by  the  judgment  in  the 
principal  suit  unless  that  judgment  be  void. 
Atkinson  v.  Foxworth,  53  Miss.  741. 

28.  Morgan  v.  Furst,  4  Mart.  N.  S.  (La.) 
116,  16  Am.  Dec.  166;  Spears  v.  Robinson,  71 
Miss.  774,  15  So.  Ill,  the  latter  case  holding 
that,  although  the  statute  required  a  special 
deputy  to  deliver  the  property  seized  there- 
with to  the  regular  officer,  a*^  (claimant  who 
had  gained  possession  from  such  deputy  by 
giving  a  delivery  bond  could  not  deny  lia- 
bility thereon,  because  the  deputy  had  no 
right  to  take  it. 


Execution    after    delivery    as   defense. — ^ 

Where  claimant's  bond  is  quashed  and  an- 
other substituted,  the  sureties  on  the  latter 
cannot  escape  liability  because  their  bond 
was  executed  after  the  delivery  of  the  prop- 
erty. Bull  V.  Jones,  (Tex.  Civ.  App.  1898) 
47  S.  W.  474. 

29.  Wheaton  v.  Thompson,  20  Minn.  196, 
the  reason  being  that  notwithstanding  the 
absolute  engagement  expressed  by  the  literal 
terms  of  the  bond,  the  purpose  of  the  law 
under  which  it  is  executed  is  sufficiently 
satisfied  when  that  which  the  la*w  regards 
as  legal  indemnity  of  the  obligee  is  accom- 
plished. 

30.  Where  claimant  gives  a  delivery  bond 
conditioned  for  delivery  of  the  property  or 
its  value  to  satisfy  any  judgment,  which 
may  be  obtained  against  defendant,  within 
twenty  days  after  its  rendition,  the  stat- 
ute of  limitation  begins  to  run  from  the  ex- 
piration of  twenty  days  after  the  rendition 
of  such  judgment,  notwithstanding  the  fact 
of  the  intervention  being  not  decided  until 
long  thereafter.  Clarinda  Valley  Bank  i\ 
Shenandoah  Nat.  Bank,  109  Iowa  43,  79 
N.  W.  391. 

31.  If  claimants  have  been  enjoined  from 
taking  attached  property  under  claimant's 
title,  the  officer  having  the  custody  of  such 
property  would  have  no  authority  to  take  a 
bond  from  them  and  deliver  the  property  to 
them,  and  hence  no  recovery  could  be  had 
on  such  bond.  Thixton  v.  GofT,  5  Ky.  L. 
Rep.  765. 

32.  Garnett  v.  Roper,  10  Ala.  842. 

33.  Garnett  V.  Roper,  10  Ala.  842. 
Allegation  as  to  execution  of  bond. —  A 

declaration  alleging  that  tlio  bond  was  exe- 
cuted by  the  princi]ial  tlucniuli  liis  aoent  is 
sufficient.    Gilmer  r.  Allen.  9  Ga.  208." 

For  sufficiency  of  declaration  on  a  reple^'in 
bond  for  the  fortheoniing  of  property  see 
Clark  r.  Norton,  6  :Minn.Ul2. 

34.  Stinson  \\  Hall.  54  Ga.  676.  where  it 
was  hold  that  attaching  creditor  need  not 
prove  that  the  property  had  brou  adv(M(isod 
for  sale  pursuant  to  the  statute,  as  tlie  re- 
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failed  to  establish  his  claim,  a  return  of  mdla  hona  on  an  execution  against  attach- 
ment defendant  is  sufficient  to  render  sureties  on  the  bond  liable.^ 

g.  Damages.  As  a  rule  the  damages  which  may  be  recovered  on  claimant's 
bond  are  limited  to  the  value  of  the  property  delivered  to  him,  with  interest,^^ 
regardless  of  the  amount  of  the  judgment  recovered  in  the  attachment  suit,^^  or  of 
the  fact  that  there  are  several  attaching  creditors.^^  Again,  where  the  value  of 
the  property  taken  exceeds  the  amount  of  the  creditor's  claim,  the  damages  should 
be  limited  to  the  amount  of  the  elaim,^^  and  a  sam  which  claimant  has  paid  to 
attachment  debtor  in  lieu  of  the  latter's  exemption  cannot  be  considered  in  fixing 
the  amount  of  the  liability  on  his  bond.^ 

C.  Reeovering"  Damagres  For  Dispossession —  l.  Right  of  Action.  Where 
property  has  been  attached  which  does  not  belong  to  attachment  defendant  the 
claimant  of  the  ownership  and  right  of  possession  thereof  ^'^  has  a  right  of  action 


fusal  to  deliver  the  property  was  a  forfeiture 
of  the  bond. 

35.  Emanuel  v.  Mann,  14  La.  Ann. 
53. 

36.  Bruck  v.  Feiner,  26  Misc.  (N.  Y.)  724, 
56  N.  Y.  Suppl.  1025;  Eichoff  v.  Tidball,  61 
Tex.  421. 

The  value  of  the  property  attached  fixed 
by  the  clerk  on  taking  the  bond  is  not  bind- 
ing on  either  party  or  the  sureties  on  the 
bond.  Muhling  v.  Ganeman,  4  Baxt.  (Tenn. ) 
88. 

37.  Jaffray  v.  Smith,  106  Ala.  112,  17  So. 
2J8;  Bruck  v.  Feiner,  26  Misc.  (N.  Y.)  724, 
56  N.  Y.  Suppl.  1025. 

38.  Blankenship  v.  Thurman,  68  Tex.  671, 
5  S.  W.  836. 

Right  of  obligors  to  equitable  adjustment 
of  claims. —  Where  sever?vl  attachments  in 
favor  of  different  creditors  have  been  levied 
successively  on  the  same  property  and  a 
claimant  has  interposed  his  claim  in  each 
case,  and  his  claim  suits  are  decided  against 
him,  if  the  aggregate  of  the  debts  of  the  sev- 
eral attaching  creditors  when  reduced  to 
judgment  is  largely  in  excess  of  the  value 
of  the  property,  the  sureties  on  the  claim 
bond  can  maintain  a  bill  in  equity  to  adjust 
the  priorities  of  the  judgment  creditors  and 
to  settle  their  liabilities  in  the  several  cases, 
and  need  not  pay  each  separate  judgment, 
the  aggregate  of  which  greatly  exceeds  the 
value  of  the  property.  Jaffray  v.  Smith,  106 
Ala.  112,  17  So.  218  [followed  in  Cottingham 
V.  Bamberger,  121  Ala.  527,  25  So.  771].  But 
if  the  execution  issued  against  the  surety  is 
irregular  in  form  and  for  an  amount  exceed- 
ing the  penalty  of  the  bond,  the  surety  has 
a  plain  and  complete  remedy  in  the  court  of 
law  from  which  the  execution  issued,  and 
hence  cannot  invoke  the  interposition  of 
equity.  Triest  v.  Enslen,  106  Ala.  180,  17 
So.  356. 

39.  Wallace  v.  Terry,  (Tex.  App.  1889) 
15  S.  W.  35. 

Recovery  of  attorney's  fees. — Where  claim- 
ant's bond  is  conditioned  to  pay  plaintiff  all 
damages  he  may  sustain  if  claimants  fail  to 
establish  their  title  to  the  property,  it  is 
held  that,  if  intervener's  claim  was  a  rea- 
sonable one,  the  attaching  creditor  may  only 
recover  interest  for  detention  of  the  prop- 
erty, and  that  attorney's  fees  are  not  a  natu- 
ral result  of  the  bond  and  not  recoverable. 
Eichoff  V.  Tidball,  61  Tex.  421. 
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Recovery  for  use  of  property. —  Where 
property  is  delivered  to  claimant,  upon  exe- 
cution by  him  of  a  forthcoming  bond,  and 
is  afterward  adjudged  to  attaching  creditor, 
the  curators  of  the  debtor's  estate  can  re- 
cover the  hire  of  such  property  during  the 
time  it  was  in  claimant's  possession  as  well 
as  the  value  of  any  part  of  the  property 
which  he  fails  to  deliver.  Botts  v.  Nichols, 
7  La.  Ann.  263. 

Damages  for  deterioration  of  property. — 
The  statutes  of  Georgia  make  the  claimants 
of  property,  when  attached,  liable  to  pay  at- 
tachment plaintiff  not  only  damages  for  the 
hire  and  use  of  the  property  but  for  its  de- 
terioration in  value  while  in  claimants'  pos- 
session after  the  levy  of  the  attachment. 
Under  these  statutes  it  is  held  that,  where 
the  property  is  delivered  by  a  claimant  upon 
plaintiff's  recovery  in  judgment  sustaining 
the  attachment  and  sold  for  less  than  the 
judgment,  no  action  can  be  maintained 
against  the  sureties  on  claimant's  bond  for 
the  use  and  deterioration  thereof  while  in 
his  possession  unless  the  advertisement  of 
the  sale  was  in  strict  compliance  with  the 
statute;  and  where  such  statute  required  the 
advertisement  to  be  made  "  weekly  for  four 
weeks "  and  it  was  shown  that  there  were 
four  publications,  but  only  twenty- seven  days 
had  elapsed  between  the  first  publication  and 
the  date  of  the  sale,  it  was  held  that  no 
recovery  could  be  had.  Frost  v.  Gibson,  59 
Ga.  600. 

Recovery  of  costs. —  In  Texas  the  statutes 
expressly  provide  that  the  sureties  on  claim- 
ant's bond  shall  be  liable  for  all  costs 
awarded  against  claimant.  Ft.  Worth  Pub. 
Co.  V.  Hitson,  80  Tex.  216,  14  S.  W.  843,  16 
S.  W.  551.  It  has  also  been  held  that  on  a 
bond  conditioned  that  claimant  shall  have 
the  property  forthcoming  and  "  pay  such  costs 
and  damages  as  may  be  recovered  for  putting 
in  said  claim  for  delay,"  the  sureties  are 
bound  for  the  costs,  although  the  claim  be 
not  put  in  for  delay.  McElrath  v.  Whet- 
stone, 89  Ala.  623,  8  So.  7  [following  Robert- 
son V.  Patterson,  17  Ala.  407]. 

40.  Jaffray  v.  Smith,  106  Ala.  112,  17  So. 
218. 

41.  Necessity  of  claimant  having  interest 
in  property. —  It  is  essential  that  a  claimant 
of  property,  to  prosecute  successfully  his 
claim,  have  some  actual  interest  in  the  prop- 
erty.   Hence,  if  by  a  proper  construction  of 
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at  once,  either  for  the  reclamation  of  the  property,  or  to  recover  damages,^^  it  not 
being  material  that  the  property  was  sold  subsequently  to  the  wrongful  levy,^'^ 


the  contract  or  lease  under  which  the  prop- 
erty is  held,  he  has  no  property  interest 
therein  he  cannot  maintain  his  action  (Up- 
ham  V.  Dodd,  24  Ark.  545 ;  Newman  v.  Wood- 
son Nat.  Bank,  38  Kan.  456,  16  Pac.  823; 
Turner  r.  Bachelder,  17  Me.  257),  and  an 
assignee  of  property  who  has  not  taken  pos- 
session of  it  or  had  the  assignment  recorded 
cannot  maintain  his  claim  against  a  subse- 
quently attaching  creditor  (Yates  v.  Dodge, 
23  111.  App.  338).  Compare  Carter  v.  Wil- 
son, 61  Ala.  434;  Lewis  v.  Birdsey,  19  Oreg. 
164,  26  Pac.  623;  Bradshaw  v.  Georgia  L.  & 
T.  Co.,  (Tenn.  Ch.  1900)  59  S.  W.  785,  where, 
upon  a  judicial  construction  of  the  facts  of 
each  case,  it  was  held  that  claimant  had 
such  right  or  title  as  would  entitle  him  to 
interpose  his  claim. 

A  cestui  que  trust  may  come  in  as  claim- 
ant of  the  property,  for  if  he  is  precluded 
from  bringing  his  suit,  and  the  trustee  will 
not  permit  his  name  to  be  used,  he  will  then 
stand  in  the  attitude  of  a  party  having  an 
undeniable  right  but  no  remedy  —  a  thing 
which  the  law  will  not  endure.  State  v. 
McKellop,  .40  Mo.  184. 

A  mortgagee  having  possession  of  specific 
mortgaged  property  has  a  right  of  action. 
Poundstone  v.  Maben,  5  Colo.  App.  70,  37 
Pac.  37 ;  Poundstone  v.  Holt,  5  Colo.  App. 
66,  37  Pac.  35. 

Assignee  under  invalid  assignment. —  An 
assignee,  who  receives  goods  under  an  assign- 
ment valid  between  the  parties  but  void  as  to 
creditors,  has  a  right  of  action  against  a 
party  levying  an  attachment  which,  on  ac- 
count of  the  insufficiency  of  the  levy,  creates 
no  lien,  and  could  render  the  attaching  par- 
ties mere  wrong-doers.  Ahern  v.  Purnell,  62 
Conn.  21,  25  Atl.  393. 

Second  mortgagees  of  personal  property 
may  sue  one  who  wrongfully  attaches  the 
property  and  interferes  with  their  security 
and  diminishes  the  value  thereof.  Taylor  v. 
Hines,  31  Mo.  App.  622. 

Where  goods  have  been  bought  on  account 
of  a  firm,  and  been  paid  for  by  it,  an  indi- 
vidual member  of  the  firm,  to  whom  an  at- 
tachment bond  was  given,  is  the  proper  party 
to  sue  on  the  bond  and  not  the  firm.  State 
V.  Merritt,  70  Mo.  275. 

42.  California. —  Hillman  v.  Griffin,  (Cal. 
1899)  59  Pac.  194. 

,  Connecticut. —  Griswold  V.  Cook,  46  Conn. 
198". 

Kentucky. —  Taylor  v.  Smith,  17  B.  Mon. 
(Ky.)  536. 

Louisiana. —  Shuff  v.  Morgan,  9  Mart.  (La.) 
592. 

Maine. —  Richardson  v.  Kimball,  28  Me. 
463. 

Maryland. —  Richardson  v.  Hall,  21  Md. 
399. 

Missouri.^  State  v.  McKellop,  40  Mo.  184. 
Texas. —  Adams  r.  Powell,  (Tex.  Civ.  App. 
1898)  44  S.  W.  547. 


The  mere  fact  that  when  attached  it  is  in 
possession  of  attachment  defendant  does  not 
affect  this  right.  Hillman  v.  Griffin,  (Cal. 
1899)  59  Pac.  194. 

Invalidity  of  sale  to  third  party  not  ma- 
terial.—  One  who  wrongfully  attaches  prop- 
erty of  a  third  party  is  liable  for  damages, 
even  if  he  came  into  possession  under  a 
fraudulent  sale.  Moore  v.  Pope,  27  La.  Ann. 
254. 

The  recovery  of  judgment  by  an  inter- 
pleader is  not  a  bar  to  a  suit  by  him  for 
wrongful  procedure.  Clark  v.  Brott,  71  Mo. 
473  [following  Perrin  v.  Claflin,  11  Mo.  13]. 

Actions  to  recover  possession  of  the  prop- 
erty see  supra,  XIV,  A,  8. 

Waiver  of  right  to  recover  damages. — A  re- 
sort to  a  statutory  remedy  to  try  the  right 
to  attached  property  waives  a  right  to  re- 
cover for  damages  caused  by  unlawful  seizure. 
Lera  v.  Freiberg,  (Tex.  Civ.  App.  1893)  22 
S.  W.  236. 

When  right  accrues. —  A  statute  of  limita- 
tions begins  to  run  against  an  action  for 
wrongful  attachment  from  the  time  of  attach- 
ment, or  at  any  rate  from  the  time  the  prop- 
erty was  sold  in  the  attachment  suit,  and 
not  from  the  time  of  final  judgment  in  said 
suit  against  plaintiff.  Smyth  v.  Peters  Shoe 
Co.,  Ill  Iowa  388,  82  N.  W.  898. 

43.  Ellis  V.  Allen,  80  Ala.  515,  2  So.  676; 
Holly  V.  Huggeford,  8  Pick.  (Mass.)  73,  19 
Am.  Dec.  303. 

Sale  under  order  of  court. —  The  right  to 
sue  is  not  divested  because  the  property  was 
sold  as  perishable  by  order  of  court.  Bibb 
V.  Jones,  12  Ky.  L.  Rep.  605. 

Acceptance  of  proceeds  of  sale  of  perishable 
property. —  If  a  party's  property  is  attached 
as  belonging  to  another  and  sold  by  order  of 
the  court  as  perishable,  an  acceptance  of  the 
proceeds  by  claimant  does  not  prevent  his 
recovering  for  damages  sustained  by  the  at- 
tachment. In  such  case  the  privilege  of  the 
true  owner  to  elect  his  remedy  is  not  com- 
plete, for  he  cannot  elect  to  replevy  or  take 
back  the  property.  The  doctrine  of  election 
is  made  only  when  full  freedom  of  choice 
exists,  and  in  the  absence  of  such  freedom 
should  not  be  applied.  Franke  v.  Eby,  50  Mo. 
App.  579. 

Failure  to  prosecute  claim  after  giving 
forthcoming  bond. —  An  owner  who  retains 
possession  of  goods  wrongfully  attached  by 
giving  a  forthcoming  bond  for  them,  but  who 
is  not  a  party  to  the  attachment  suit  and 
declines  to  become  such,  is  estopped  after 
they  have  been  condemned  to  sale  under  the 
attachment  to  maintain  an  independent  ac- 
tion against  attachment  plaintiff  for  the 
value  of  the  goods  tlius  An*ongfully  converted, 
but  if,  in  satisfaction  of  the  judgment 
claimed,  other  goods  than  those  attached 
were  seized  under  the  execution  he  may  main- 
tain an  action  for  these.  McCadden  r.  Low- 
enstein,  92  Tenn.  614,  22  S.  W.  426. 
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that  there  has  been  a  rendition  of  judgment  in  the  attachment  siiit,^*  or  that  there 
was  a  rendition  of  judgment  in  the  claim  suit  adverse  to  claimant.^^ 

2,  Persons  Liable  —  a.  In  General.  Where  an  officer  levies  a  writ  of  attach- 
ment on  the  property  of  a  stranger,  attachment  plaintiff  is  liable  to  the  claimant 
of  the  ownership  and  right  of  possession  thereof  not  only  when  he  directed  the 
wrongful  levy,^^  but  also  when  he  subsequently  adopts  or  ratifies  the  officer's 
acts,^^  independently  of  any  bond,^^  and  jointly  with  the  attaching  officer/^' 


44.  Juilliard  v.  May,  ISO  111.  87,  22  N.  E. 
477;  Samuel  v.  Agnew,  80  111.  553. 

45.  Louisville,  etc.,  R.  Co.  v.  Brinkerhoff, 
119  Ala.  606,  24  So.  892. 

46.  Arkansas. —  Moores  v.  Winter,  67  Ark. 
189,  53  S.  W.  1057. 

Connecticut. —  Bowen  v.  Hutchins,  18  Conn. 
550. 

Indiana. —  Rodde  v.  Hollweg,  19  Ind.  App. 
222,  49  N.  E.  282. 

Iowa. —  Peterson  v.  Foli,  67  Iowa  402,  25 
N.  W.  677;  Robinson  v.  Keith,  25  Iowa  321. 

Kansas. —  H.  B.  Lee  Mercantile  Co.  v. 
Chapman,  9  Kan.  App.  374,  58  Pac.  125. 

Kentucky. —  Blakely  v.  Smith,  16  Ky.  L. 
Rep.  109,  26  S.  W.  584;  Roche  v.  Link,  15 
Ky.  L.  Rep.  702;  Bibb  v.  Jones,  12  Ky.  L. 
Rep.  605;  Goodwin  v.  Pinnell,  11  Ky.  L. 
Rep.  140;  Chisholm  v.  Gooch,  3  Ky.  L.  Rep. 
247.  - 

Louisiana. —  Caldwell  v.  Mayes,  6  Rob. 
(La.)  376. 

Massachusetts. —  Knight  v.  Nelson,  117 
Mass.  458. 

Minnesota. —  Lesher  v.  Getman,  30  Minn. 
321,  15  N.  W.  309. 

Missouri. —  State  v.  Merritt,  70  Mo.  275; 
Perrin  v.  Claflin,  11  Mo.  13;  Vaughn  v. 
Fisher,  32  Mo.  App.  29;  Taylor  v.  Hines,  31 
Mo.  App.  622. 

Nebraska. —  Omaha  Nat.  Bank  v.  Robinson, 
56  Nebr.  590,  77  N.  W.  73;  Cole  v.  Edwards, 
52  Nebr.  711,  72  N.  W.  1045;  Walker  v. 
Wonderlick,  33  Nebr.  504,  50  N.  W.  445; 
Taylor  v.  Ryan,  15  Nebr.  573,  19  N.  W.  475. 

New  York. —  Dyett  v.  Hyman,  129  N.  Y. 
351,  29  N.  E.  261,  41  N.  Y.  St.  644,  26  Am. 
St.  Rep.  533  Vaffirming  13  N.  Y.  Suppl.  895, 
37  N.  Y.  St.  251]  ;  Castle  v.  Lewis,  78  N.  Y. 
131;  Wehle  v.  Butler,  61  N.  Y.  245;  Guilfoyle 
V.  Seeman,  41  N.  Y.  App.  Div.  516,  58  N.  Y. 
Suppl.  668;  Herrman  v.  Gilbert,  8  Hun  (N.  Y.) 
253;  Marsh  v.  Backus,  16  Barb.  (N.  Y.)  483. 

Tea?as.— Willis  v.  Whitsitt,  67  Tex.  673, 
4  S.  W.  253. 

Wisconsin. —  Adams  v.  Savery  House  Hotel 
Co.,,  107  Wis.  109,  82  N.  W.  703. 

There  is  a  presumption  that  an  execution 
was  issued  by  plaintiff  in  attachment.  Peter- 
son V.  Foli,  67  Iowa  402,  25  N.  W.  677. 

Attachment  plaintiff  not  liable  for  acts  of 
attorney  when  the  latter  had  notice  of  the 
third  person's  claim.  Wiegmann  V.  Mori- 
mura,  12  Misc.  (N.  Y.)  37,  33  N.  Y.  Suppl. 
39,  66  N.  Y.  St.  537. 

47.  Iowa.—  Robinson  v.  Keith,  25  Iowa 
321. 

Kansas. —  H.  D.  Lee  Mercantile  Co.  v. 
Chapman,  9  Kan.  App.  374,  58  Pac.  125. 

Kentucky. —  Roche  v.  Link,  15  Ky.  L. 
Rep.  702. 
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Minnesota. —  Lesher  v.  Getman,  30  Minn, 
321,  15  N.  W.  309. 

Missouri. —  Perrin  v.  Claflin,  11  Mo.  13. 

Nebraska. —  Omaha  Nat.  Bank  v.  Robin- 
son, 56  Nebr.  590,  77  N.  W.  73;  Cole  v.  Ed- 
wards, 52  Nebr.  711,  72  N.  W.  1045;  Taylor 
r.  Ryan,  15  Nebr.  573,  19  N.  W.  475. 

New  York. —  Castle  v.  Lewis,  78  N.  Y.  131; 
Brainerd  v.  Dunning,  30  N,  Y.  211;  Herr- 
man V.  Gilbert,  8  Hun  (N.  Y.)  253. 

Texas. —  Heidenheimer  v.  Sides,  67  Tex. 
32,  2  S.  W.  87. 

Wisconsin. —  Adams  v.  Savery  House  Hotel 
Co.,  107  Wis.  109,  82  N.  W.  703. 

Plaintiff  in  attachment,  although  acting, 
bona  fide,  is  liable  for  a  wrongful  sale.  Good- 
win V.  Pinnell,  11  Ky.  L.  Rep.  140. 

What  constitutes  ratification. —  Refusal  to 
release  the  property  on  demand  constitutes 
ratification  (Cole  v.  Edwards,  52  Nebr.  711, 
72  N.  W.  1045),  and,  although  not  person- 
ally present  when  the  writ  is  served,  attach- 
ment plaintiff  and  his  attorney  are  liable  on 
such  refusal  to  release  (Cook  v.  Hopper,  2S 
Mich.  511).  So,  the  act  of  the  officer  is  rati- 
fied where  the  property  is  sold  and  attachment 
plaintiff  receives  proceeds  of  sale  (H.  D.  Lee 
Mercantile  Co.  v.  Chapman,  9  Kan.  App.  374,, 
58  Pac.  125 ;  Ohiaha  Nat.  Bank  v.  Robinson, 
56  Nebr.  590,  77  N.  W.  73;  Cole  v.  Edwards, 
52  Nebr.  711,  72  N.  W.  1045;  Brainerd 
Dunning,  30  N.  Y.  211)  ;  when  the  creditor 
is  made  co-defendant  with  the  sheriff  who 
attached,  and  justifies  with  him  (Robinson 
v.  Keith,  25  Iowa  321;  Taylor  v.  Ryan,  15 
Nebr.  573,  19  N.  W.  475  iciting  Perrin 
Claflin,  11  Mo.  13];  Herrman  v.  Gilbert,  8 
Hun  (N,  Y. )  253)  ;  and  when  attachment 
plaintiff'  gives  an  indemnity  bond  to  the  offi- 
cer. (Lesher  v.  Getman,  30  Minn.  321,  15 
N.  W.  309).  The  fact  that  defendant's  at- 
torney appeared  after  the  levy  and  procured 
an  adjournment,  by  stipulation  to  give  a  bond 
of  indemnity,  and  received  a  part  of  the  pro- 
ceeds of  the  sale,  establishes  an  interference 
with  the  property  sufficient  to  render  the  de- 
fendant liable  if  no  want  of  authority  in 
the  attorney  is  shown.  Castle  v.  Lewis,  78 
N.  Y.  131. 

48.  Magee  v.  Frazer,  20  Ky.  L.  Rep.  1467^ 
49  S.  W.  452. 

An  attaching  creditor  who  merely  signs  an 
undertaking,  agreeing  to  pay  defendant  in 
attachment  all  damages  he  may  sustain,  in 
case  he  recovers  judgment,  is  not  liable  for 
conversion  of  the  property.  Koch  v.  Peters, 
97  Wis.  492,  73  N.  W.  25. 

49.  Iowa. —  Robinson  v.  Keith,  25  Iowa 
32  L 

Kentucky. —  Magee  v.  Frazer,  20  Kv.  L. 
Rep.  1467,  49  S.  W.  452 ;  Blakely  v.  Smith, 
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"Where,  however,  attachment  plaintiff  takes  no  part  in  the  levy  it  is  held  that 
lie  is  not  liable.^ 

b.  Sureties  on  Attachment  Bond.  It  seems  that  a  surety  on  an  attachment 
bond  who  undertakes  to  pay  all  damages  which  may  be  sustamed  by  defendant  is 
not  liable  for  a  trespass  committed  to  the  property  of  a  third  party .^^ 

3.  Joinder  of  Parties.  Since  the  attaching  creditor  is  jointly  and  severally 
liable  with  the  attaching  officer,  it  is  not  requisite  to  join  the  officer  in  an  action 
against  tlie  creditor  so  v/here  there  were  several  attaching  creditors  plaintift" 
may  sue  one  without  joining  the  others,^  or  may  sue  all.^^ 

4.  Defenses.  It  is  a  defense  to  an  attaching  creditor  that  plaintiff's  claim  is 
invalid  and  rests  upon  a  frauduient  transfer  of  the  property  by  the  debtor,^^  unless 
the  vacating  of  the  attachment  has  precluded  the  defendant  from  justifying 
under  it.^^  Where  attachment  defendant  pleads  in  recoupment  and  recovers 
therefor,  attachment  plaintiff  cannot,  in  an  action  by  a  third  person  for  wrongful 
attachment,  plead  in  justification  that  a  sale  to  plaintiff  was  in  fraud  of  creditors.^' 
The  fact  tliat  defendant  had  reason  to  believe  that  the  property  belonged  to  his 
debtor  instead  of  plaintiff  is  not  a  defense  to  an  action  to  recover  the  value  of  the 
property ;    and  it  is  not  a  defense  that  plaintiff  might  have  given  a  claim  bond 


16  Ky.  L.  Rep.  109,  26  S.  W.  584;  Roche  X). 
Link,  15  Ky.  L.  Rep.  702. 

Minnesota. —  Lesher  v.  Getman,  30  Minn. 
321,  15  N.  W.  309. 

'Nebraska. —  Cole  v.  Edwards,  52  Nebr.  711, 
72  N.  W.  1045;  Walker  f.  Wonderlick,  33 
Nebr.  504^  50  N.  W.  445;  Taylor  v.  Ryan, 
15  Nebr.  573,  19  N.  W.  475. 

New  York. —  Dyett  v.  Hyman,  129  N.  Y. 
351,  29  N.  E.  261,  41  N.  Y.  St.  644,  26  Am. 
St.  Rep.  533  [affirming  13  N.  Y.  Suppl.  895, 
37  N.  Y.  St.  251].  The  attaching  officer  and 
attachment  creditors  may  be  substituted  in 
the  place  of  the  debtor,  in  an  action  against 
him  to  recover  the  attached  fund  brought  by 
a  third  party  claiming  the  same,  upon  the 
payment  of  the  same  into  court.  American 
Trust,  etc..  Bank  v.  Thalheimer,  29  N.  Y. 
App.  Div.  170,  51  N.  Y.  Suppl.  813. 

Texas. —  B.  C.  Evans  Co.  v.  Reeves,  6  Tex. 
Civ.  App.  254,  26  S.  W.  219. 

Where  an  indemnity  bond  is  given  to  the 
sheriff  before  he  levies  the  injured  party 
must  proceed  on  the  bond,  and  cannot  sue 
the  sheriff  on  his  official  bond,  unless  he  fails 
to  return  the  bond  of  indemnity  or  takes  in- 
sufficient security.  Chisholm  v.  Gooch,  3  Ky. 
L.  Rep.  247. 

A  clerk  of  court  issuing  an  attachment  in 
the  absence  of  an  affidavit  authorizing  its 
issue  is  liable  therefor  to  a  third  party -dam- 
aged thereby.  Faulkner  v.  Brigel,  101  Ind. 
329. 

'  Liability  of  attaching  officers  who  wrong- 
fully levy  on  the  property  of  a  third  person 
see  Sheriffs  and  Constables. 

50.  Butler  v.  Borders,  6  Blackf.  (Ind.) 
160;  Guilfoyle  v.  Seeman,  41  N.  Y.  App.  Div. 
516,  58  N.  Y.  Suppl.  668;  Adams  Savory 
House  Hotel  Co.,  107  Wis.  109,  82  N.  W.  703. 

51.  Crow  V.  Isfational  Bank  of  Commerce, 
62  111.  App.  24;  Roddo  v.  Hollweg,  19  Ind. 
App.  222,  49  N.  E.  282 ;  Edwards  "r.  Turner, 
6  Rob.  ( La. )  382 ;  Raspillier  v.  Brownson,  7 
La.  231;  Davis  v.  Com.,  13  Gratt.  (Va.)  139, 
the  last  case  holding  that  under  Va.  Code, 
c.  151,  §  8,  providing  that  attaching  plaintilf 


must  give  a  bond  conditioned  to  pay  all  costs 
and  damages  sustained  by  reason  of  his  suing 
out  the  attachment,  the  owner  of  attached 
property  may  sue  if  the  attachment  is  against 
specific  property.  Compare  Cassani  v.  Dunn, 
44  N.  Y.  App.  Div.  248,  60  N.  Y.  Suppl. 
756. 

Liability  governed  by  terms  of  bond. — 

Where  the  condition  of  the  bond  does  not 
provide  that  sureties  shall  be  liable  thereon 
for  costs  that  may  accrue,  in  the  event  of  the 
trial  of  a  right  of  property,  a  statute  which 
subjects  the  surety  to  all  the  liability  of 
his  principal  must  be  so  construed  as  to  ex- 
tend only  to  the  liability  for  which  the  bond 
was  executed.  Thompson  v.  Gates,  18  Ala. 
32. 

52.  Dyett  v.  Hyman,  129  N.  Y.  351,  29 
N.  E.  261,  41  N.  Y.  St.  644,  26  Am.  St.  Rep. 
533  [affirming  13  N.  Y.  Suppl.  895,  37  N.  Y 
St.  251],  holding  that  where  plaintiff  elects 
to  sue  an  attaching  creditor  instead  of  the 
officer,  the  fact  that  an  indemnity  bond  has 
been  given  to  such  officer  is  not  prejudicial 
to  plaintiff. 

53.  Dyett  v.  Hyman,  129  K  Y.  351,  29 
N.  E.  261,  41  N.  Y.  St.  644,  26  Am.  St.  Rep. 
533  [affirming  13  N.  Y.  Suppl.  895.  37  N.  Y. 
St.  251]  ;  Wehle  v.  Butler,  61  N.  Y.  245. 

54.  Wehle  v.  Butler,  61  N.  Y.  245. 

55.  Hess  V.  Hess,  117  N.  Y.  306,  22  IS.  E. 
956,  27  N.  Y.  St.  346 ;  Rinchev  r.  Stryker,  28 
N.  Y.  45,  84  Am.  Doc.  324,  31  N.  Y.' 140,  26 
How.  Pr.  (N.  Y.)  75. 

Indemnitors  who  come  in  aid  of  the  attach- 
ing creditor  will  probablv  stand  in  the  samo 
position,  llcss  v.  Hess,"  117  N.  Y.  306,  22 
N.-  E.  956,  27  N.  Y.  St.  346. 

56.  Hess  r.  Hess,  117  N.  Y.  306,  22  E. 
956,  27  N.  Y.  St.  346. 

57.  Grisliam  r.  Bodman,  111  Ala.  194,  20 
So.  514,  holding  that  the  judgment  for  de- 
fendant in  attachment  was  equivalent  to  a 
judgment  that  plaintiff  in  attachm?nt  had 
no  cause  of  action. 

58.  Angell  f.  Hopkins,  79  Cal.  181,  21 
Pac.  729. 
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and  have  had  a  trial  of  the  right  of  property  in  the  goods  attached,  since  plaintiff 
had  a  right  to  allow  the  property  to  be  carried  away,  and  if  the  levy  should  be 
wrongful  to  bring  an  action  for  damages.^^ 

5.  Pleadings  —  a.  Complaint,  Declaration,  or  Petition.  In  an  action  to 
recover  damages  for  depriving  a  third  party  of  the  possession  and  use  of  his 
property  it  is  sufficient  to  aver  that  the  attachment  and  levy  thereof  was  wrong- 
ful ;  ^  it  not  being  necessary  to  allege  that  the  attachment  was  malicious  and 
without  probable  cause,^^  or  the  time  when  the  levy  was  made.^^  There  musty 
however,  be  an  averment  that  the  property  taken  was  the  property  of  plain- 
tiff,^^ and  where  the  latter  desires  to  recover  special  damages  he  must  plead 
them.^ 

b.  Answer  or  Plea.  A  defendant  who  was  plaintiff  in  attachment  need  not, 
when  justifying,  aver  the  ground  on  which  the  attachment  was  issued,  or  set  out  the 
return  of  the  writ,^^  although  the  latter  allegation  is  requisite  if  defendant  be  the 
officer  who  attached,^^  and  in  such  case  he  must  allege  all  facts  necessary  to  sup- 
port the  writ,  and  also  the  existence  of  a  debt  due  to  attaching  plaintiff  from 
defendant  in  attachment.^^  Moreover,  he  must  allege  that  the  property  was,  at 
the  time  of  the  seizure,  that  of  defendant  in  attachment,^^  and  must  deny  that 
such  property  was  that  of  plaintiff.^^ 

6.  Evidence  —  a.  Plaintiff's.  In  an  action  by  a  claimant  of  goods  against  an 
officer  of  the  attaching  creditor,  evidence  that  they  had  notice  of  the  former's 
claim  is  admissible,'^^  and  where  the  good  faith  of  such  claim  is  attacked  plain- 
tiff may  show  that  the  claim  was  hona  fide^^  and  generally  may  give  evidence 


59.  Smith  v.  Kaufman,  94  Ala.  364,  10 
So.  229. 

60.  Richardson  v.  Hall,  21  Md.  399,  hold- 
ing that  the  manner  or  mode  in  which  the 
levy  was  made  need  not  be  specified. 

Sufficient  statement  of  cause  of  action. — 
A  count  claiming  damages  by  reason  of  de- 
fendant's wrongful  attachment  of  plaintiff's 
property,  at  the  time  of  attachment  in  pos- 
session of  a,n  officer  under  a  prior  attachment 
sued  out  by  others,  and  alleging  that  by 
reason  of  such  levy  plaintiff  was  wholly  de- 
prived of  his  property,  states  a  good  cause 
of  action.  Joseph  v.  Henderson,  95  Ala.  213, 
10  So.  843. 

61.  Wolf  V.  Hunter,  15  Ky.  L.  Rep.  846. 
The  good  faith  of  defendant  in  attaching  is 

not  negatived  by  an  averment  that  he  caused 
attachment  to  be  levied  oh  plaintiff's  prop- 
erty, and  that  be  knew,  or  could  have  known, 
by  ordinary  diligence,  that  such  property  was 
owned  by  plaintiff.  Moore  v.  Lowrey,  74 
Miss.  413,  21  So.  227. 

62.  Richardson  v.  Hall,  21  Md.  399. 

63.  Joseph  V.  Henderson,  95  Ala.  213,  10 
So.  843;  Meriden  Britannia  Co.  v.  Whedon, 
31  Conn.  118. 

64.  Cook  V.  Clary,  48  Mo.  App.  166. 

65.  Berry  v.  Hart,  1  Colo.  246. 

66.  Berry  v.  Hart,  1  Colo.  246;  Snell  v. 
Crowe,  3  Utah  26,  5  Pac.  522. 

67.  Fisher  v.  Kelly,  30  Oreg.  1,  46  Pac. 
146. 

68.  Richardson  v.  Hall,  21  Md.  399;  Adler 
V.  Cole,  12  Wis.  188. 

A  vendee  of  a  chattel  who  has  leased  for 
a  specified  time  to  his  vendor  cannot  main- 
tain an  action  against  an  officer  attaching 
the  right  of  lessee  therein,  pending  the  lease; 
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and  in  such  an  action  a  plea  that  the  prop- 
erty was  in  the  lessee  when  he  attached  it, 
without  setting  out  his  title  specifically,  is 
good  after  verdict,  and  on  demurrer.  Wheeler 
V.  Train,  3  Pick.  (Mass.)  255. 

69.  Richardson  v.  Hall,  21  Md.  399. 
Title  of  plaintiff  to  the  attached  property 

may  be  attacked  by  an  officer  justifying  under 
the  writ.  Fisher  v.  Kelly,  30  Oreg.  1,  46 
Pac.  146. 

70.  Lyons  v.  Hamilton,  69  Iowa  47,  28 
N.  W.  429.  And  for  this  purpose  evidence  of 
bills  of  goods  sold  to  claimant  by  the  attach- 
ing creditors  for  the  purpose  of  replenishing 
the  stock  which  he  had  purchased  from  the 
attaching  debtor  is  admissible,  as  tending 
to  show  that  claimant  had  taken  steps  to 
apprise  the  public,  and  especially  the  at- 
taching creditors,  of  his  title  and  possession. 
Leeser  v.  Boekhoff,  33  Mo.  App.  223. 

Proof  that  defendant .  gave  attaching  officer 
an  indemnifying  bond  at  the  time  of  attach- 
ment presumptively  establishes  defendant's 
liability  for  the  officer's  wrongful  act.  Dyett 
V.  Hyman,  129  K  Y.  351,  29  N.  E.  261,  41 
N.  Y.  St.  644,  26  Am.  St.  Rep.  533  Vaffirming 
13  N.  Y.  Suppl.  895,  37  N.  Y.  St.  251]. 

71.  Simis  v.  Hodge,  121  N.  Y.  671,  24 
N.  E.  1094,  30  K  Y.  St.  1015  [affirming  50 
Hun  (N.  Y.)  410,  3  N.  Y.  Suppl.  228,  21 
N.  Y.  St.  955],  holding  that  plaintiff  may 
show  that  after  a  mortgage  under  which  he 
based  his  claim  in  the  attachment  proceed- 
ings was  made  mortgagor  directed  that  the 
property,  which  he  retained  in  his  possession, 
was  not  to  be  sold.  Such  evidence  is  admis- 
sible as  part  of  the  res  gestce,  and  as  tend- 
ing to  show  that  the  transaction  was  valid 
and  jbona  fide. 
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as  to  damage,'^^  and  the  identity  of  the  goods  attached  with  those  claimed  by 
him.'^ 

b.  Defendant's.  Under  the  general  issue  defendant  may  show  that  the  goods 
did  not  belong  to  plaintiff  but  belonged  to  attachment  defendant,''^  and,  under 
proper  allegations,  may  show  fraud  affecting  the  attachment  creditor,'^^  or  that  it 
was  not  defendant's  intention  to  make  an  excessive  levy  \  but  no  evidence  relat- 
ing to  the  merits  of  the  attachment  suit  or  as  to  the  regularity  of  tlie  proceedings 
therein is  admissible.  In  mitigation  of  damages  defendant  may  show  that  the 
property  wrongfully  attached  has  been  returned,  or  has  been  applied  for  the 
benefit  or  advantage  of  plaintiff  with  his  consent,  express  or  implied,  or  through 
legal  proceedings  instituted  by  third  persons.''^ 

7.  Trial  —  Instructions.  The  instructions  given  must  duly  state  the  law  upon 
the  evidence  submitted  to  the  jury.^^  Thus  where  the  evidence  is  substantially 
conclusive  that  plaintiff'  gave  notice  of  his  claim  to  the  property  and  demanded 
it,  an  instruction  that  defendant  took  the  property  hona  fide  and  plaintiff  inten- 
tionally neglected  to  give  sufficient  notice  of  his  claim,  thereby  permitting  the 
property  to  be  sold,  is  improper.^^  An  instruction  is  also  improper  which  mis- 
leads the  jury  with  respect  to  matter  that  may  be  considered  by  it  in  measuring 
the  damages  sustained  by  plaintift'.^^ 


72.  Damages. — The  cost  price  of  the  prop- 
erty, while  not  conclusive  as  to  its  value  at 
the  time  of  its  conversion  by  defendant,  is 
admissible  to  aid  in  arriving  at  the  value  at 
the  time  of  the  alleged  conversion.  Bunting 
V.  Salz,  (Cal.  1889)  22  Fac.  1132.  The  find- 
ing of  the  jury  in  the  claim  suit  cannot  be 
given  in  evidence  for  the  purpose  of  increas- 
ing the  damages.  Batchellor  i;.  Schuyler,  3 
Hill  (N.  Y.)  386. 

An  affidavit  made  by  plaintiff  in  replevin 
as  to  the  worth  of  the  property  replevied  is 
not  admissible  against  him  in  a  subsequent 
action  by  him  for  wrongful  attachment,  for 
the  purpose  of  showing  that  he  was  not  dam- 
aged because  part  of  the  goods  were  con- 
verted. Walker  v.  Collins,  59  Fed.  70,  19 
U.  S.  App.  307,  8  C.  C.  A.  1. 

73.  The  sheriff's  return  on  the  attachment 
proceedings  is  not  conclusive  as  to  the  iden- 
tity of  the  goods  attached,  and  plaintiff  may 
show  aliunde  that  the  goods  attached  were 
the  same  as  those  described  in  a  mortgage 
on  which  his  claim  is  based.  Crawford  X). 
Nolan,  72  Iowa  673,  34  N.  W.  754. 

74.  Smith  v.  Kaufman,  94  Ala.  364,  10 
So.  229. 

75.  Rinchey  v.  Stryker,  28  N.  Y.  45,  84 
Am.  Dec.  324,  31  N.  Y.  140,  26  How.  Pr. 
(N.  Y.)  75;  Adler  v.  Cole,  12  Wis.  188.  See 
also  Fisher  X).  Kelly,  30  Oreg.  1,  46  Pae.  146. 

Sufficient  averment. —  An  averment  that 
the  property  was  at  time -of  seizure  that  of 
attachment  defendant,  allows  evidence  show- 
ing that  a  sale  under  which  plaintiff  claims 
was  fraudulent  as  to  an  attachment  creditor. 
Adler  v.  Cole,  12  Wis.  188. 

No  presumption  of  fraud  from  failure  to 
call  debtor. —  The  failure  of  the  attaching 
creditor,  after  having  testified  to  the  hona 
fides  of  his  claim  and  the  consideration  paid 
therefor,  to  introduce  the  debtors  who  are 
present  in  court  as  witnesses  is  not  a  sus- 
picious circumstance  against  the  validity  of 
the  transaction,  and  does  not  authorize  any 


presumption  against  him.  Pollak  v.  Harmon, 
94  Ala.  420,  10  So.  156. 

76.  Pollak  V.  Searcy,  84  Ala.  259,  4  So. 
137. 

77.  Evidence  of  the  indebtedness  of  de- 
fendant in  attachment  to  plaintiff  in  that 
suit  is  not  relevant  to  any  issue  that  can 
arise  in  an  action  arising  out  of  the  v/rong- 
ful  attachment  of  a  third  person's  property. 
Edinger  v.  Heuchler,  8  Iowa  513.  See  also 
Moffett  V.  Boydstum,  4  Kan.  App.  406,  46 
Pac.  24.  Compare  Cook  v.  Hopper,  23  Mich. 
511. 

78.  Cevada  v.  Miera,  (N.  M.  1900)  61 
Pac.  125. 

Evidence  of  levy  and  sale  under  the  writ 
of  attachment  is  not  material,  where  the 
officer  does  not  plead  a  justification.  Snell  v. 
Crowe,  3  Utah  26,  5  Pac.  522. 

79.  Grisham  v.  Bodman,  111  Ala.  194,  ,20 
So.  514,  holding  that  this  evidence  is  admis- 
sible, even  if  plaintiff  claimed  tJie  property 
attached  under  a  sale  fraudulent  and  void  as 
against  creditors  of  attachment  defendant, 
and  that  it  may  be  also  shown  that  the  prop- 
erty attached  or  a  part  of  it  had  been  seized 
under  a  second  attachment  debtor  and  ap- 
plied to  payment  of  their  debts. 

80.  The  attachment  of  an  undivided  inter- 
est in  the  property  of  a  stranger  is  pro 
tanto  trespass.  Therefore  an  instruction  to 
find  for  defendant  in  the  event  of  plaintiff 
having'  an  undivided  interest  in  the  property 
at  the  time  of  levy  is  erroneous.  Brownell 
V.  McCormick,  7  Mont.  12,  14  Pac.  651. 

81.  Lathers  v.  Wvnian,  76  Wis.  616,  45 
N.  W.  669. 

82.  Simmons  Clothing  Co.  r,  Davis,  (Indian 
Terr.  1900)  58  S.  W.  655. 

In  an  action  on  an  attachment  bond  the 
jury  may  be  instructed  thrxt  if  tliey  believe 
the  claim  of  plaintiff  was  hona  fide,  and  that 
a  sale  to  liiiii  by  attachment  defendant  was 
made  solely  for  the  payment  of  a  debt,  and 
that  after  plaintiff  took  open  possession  of 
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8.  Damages  —  a.  In  General.    All  actual  damages  resulting  from  the  wrongful 

seizdre  are  recoverable  from  plaintiff  in  attachment,^^  and  in  such  damages  may 
be  included  necessary  expenses  incurred  in  a  suit  to  recover  the  property.^ 
Where  the  attachment  was  malicious  or  wilful  punitive  damages  may  be  recov- 
ered,^^ if  specially  pleaded. 

b.  Measure  of  Damages.  Where  plaintiff  was  totally  deprived  of  his  prop- 
erty the.  measure  of  damages  is  the  value  of  the  property  taken    at  the  time  of 


the  property  he  retained  it  until  the  attach- 
ment was  levied,  the  reasonable  market  value 
of  the  property,  not  exceeding  the  amount 
of  the  indebtedness,  as  of  the  date  of  the 
levy,  may  be  the  recoverable  damage.  State 
V.  Crowder,  40  Mo.  App.  536. 

83.  Frank  v.  Chaffe,  34  Lu.  Ann.  1203; 
State  T.  Silverstein,  77  Mo.  App.  304;  Fech- 
heimer  v.  National  Exch.  Bank,  31  Gratt. 
(Va.)  651. 

Damages  for  unlawful  levy  on  realty. —  In 

a  case  where  land  is  attached,  if  no  actual 
injury  has  been  done  thereto,  plaintiff  can 
recover  nominal  damages  only  { Spear  v.  Hub- 
bard, 4  Pick.  (Mass.)  143),  and  mesne  rents 
and  profits  are  never  recoverable,  because  the 
levy  does  not  entitle  the  attaching  creditor 
to  possession  (Heathman  v.  Million,  17  Ky. 
L.  Rep.  421,  31  S.  W.  473).  The  levy  of  an 
attachment  upon  and  in  which  the  debtor 
has  no  interest  does  not  constitute  a  cloud 
on  the  owner's  title,  and  hence  gives  him  no 
right  of  action  for  the  damages  against  at- 
tachment plaintiff.  Duncan  v.  Citizens  Nat, 
Bank,  20  Ky.  L.  Rep.  237,  45  S.  W.  774. 

Injury  or  deterioration  to  the  property 
may  increase  the  amount  of  damages  recover- 
able.   Witascheck  r.  Glass,  46  Mo.  App.  209. 

Plaintiff  may  recover  further  damages  ac- 
tually sustained  by  him  by  reason  of  the 
seizure.  Comly  Fisher,  Taney  (U.  S.)  121, 
6  Fed.  Cas.  No.  3,053. 

The  amount  of  recovery  may  be  reduced 
where  plaintiff  has  received  any  of  the  pro- 
ceeds from  a  sale  of  the  property.  Straub  v. 
Wooten,  45  Ark.  112;  Corner  v.  Mackintosh, 
48  Md.  374. 

Injury  to  credit  is  too  remote  as  a  ground 
for  damages.  Cunningham  v.  Sugar,  9  N.  M. 
105,  49  Pac.  910. 

Recovery  for  lost  profits  on  goods  attached 
is  not  proper  for  any  time  after  that  when 
plaintiff  could  reasonably  have  had  his  stock 
replenished.  Cunningham  v.  Sugar,  9  N.  M. 
105,  49  Pac.  910. 

84.  Frank  v.  Chaffe,  34  La.  Ann.  1203; 
State  V.  Silverstein,  77  Mo.  App.  304. 

Counsel  fees  paid  in  defending  the  prop- 
erty in  the  attachment  proceedings  are  not 
recoverable.  Farmers,  etc.,  Tobacco  Ware- 
house Co.  t;.  Gibbons,  21  Ky.  L.  Rep.  1348, 
55  S.  W.  2;  Corner  v.  Mackintosh,  48  Md. 
374.  But  see  State  v.  Silverstein,  77  Mo. 
App.  304,  where,  in  an  action  on  an  attach- 
ment bond,  it  was  held  that  a  successful  in- 
terpleader was  entitled  to  damages  as  broad 
as  would  be  allowed  a  defendant  who  de- 
feated an  attachment;  and  that  therefore 
attorney's  fees  might  be  recovered.  And  see 
Roberts  v.  Heim,  27  Ala.  678,  where  the  jury 
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w^re  permitted  to  consider  counsel  fees,  paid 
by  plaintiff  in  a  suit  brought  to  try  the  right 
of  property,  in  assessing  his  damages  in  a 
subsequent  action  therefor.  Under  a  statute 
making  an  attachment  bond  stand  as  an  in- 
demnity to  an  interpleader,  as  well  as  to 
defendant,  reasonable  attorney's  fees  may  be 
recovered.  State  ^.  East  Joplin  Lumber  Co., 
70  Mo.  App.  663. 

85.  Ellis  V.  Allen,  80  Ala.  515,  2  So.  676; 
Hayes  v.  Parmalee,  79  111.  563;  Moore  v. 
Schultz,  31  Md.  418 ;  Cunningham  v.  Sugar, 
9  N.  M.  105,  49  Pac.  910. 

Where  the  evidence  does  not  show  any 
gross  negligence  or  malice  on  the  part  of  the 
attaching  creditor  exemplary  damages  are 
not  recoverable.  Cunningham  v.  Sugar,  9 
N.  M.  105,  49  Pac.  910. 

86.  Frank  v.  Chaffe,  34  La.  Ann.  1203; 
Cook  V.  Clary,  48  Mo.  App.  166. 

87.  Alabama. —  Ehis  v.  Allen,  80  Ala.  515, 
2  So.  676. 

Ar/bawsas.— Perkins  Vi.  Ewan,  66  Ark.  175, 
49  S.  W.  569;  Straub  v.  Wooten,  45  Ark.  112. 

Illinois. —  Hayes  v.  Parmalee,  79  111.  563. 
Under  the  statute  relative  to  damages  for 
wrongful  attachment,  plaintiff  is  not  limited 
in  his  recovery  to  only  such  sum  as  his  prop- 
erty might  have  brought  under  a  forced  sale. 
Whitaker  v.  Wheeler,  44  111.  440. 

Iowa. —  Crawford  v.  Nolan,  72  Iowa  673, 
34  N.  W.  754;  Jennings  v.  Hoppe,  44  Iowa 
205. 

Maryland. —  Corner  v.  Mackintosh,  48  Md. 
374;  Moore  v.  Schultz,  31  Md.  418. 

Massachusetts. —  Henshaw  v.  Bellows  Falls 
Bank,  10  Gray  (Mass.)  568.  But  where 
goods  assigned  to  a  trustee  for  creditors  were 
attached  wrongfully,  and  the  value  of  the 
goods  exceeded  the  amount  of  the  assignee's 
demand,  the  measure  of  damages  was  held 
to  be  the  amount  of  the  deman:..  against  the 
attaching  debtor  and  not  the  value  of  the 
goods.  Boyden  v.  Moore,  11  Pick.  (Mass.) 
362. 

Missouri. —  State  v.  Crowder,  40  Mo.  App. 
536. 

Texas.- —  Weaver  v.  Goodman,  ( Tex.  Civ. 
App.  1899)  51  S.  W.  860. 

United  States. —  Comly  v.  Fisher,  Taney 
(U.  S.)  121,  6  Fed.  Cas.  No.  3,053. 

The  market  value  of  the  goods  is  the  meas- 
ure of  damages.  Weaver  v.  Goodman,  (Tex. 
Civ.  App.  1899)  51  S.  W.  860. 

Officer's  return  as  to  value  not  conclusive. 
—  The  true  value  of  the  property  is  recover- 
able in  case  of  a  sale  under  a  wrongful  at- 
tachment, irrespective  of  the  value  recited 
in  attaching  officer's  return.  Straub  v.  Woo- 
ten, 45  Ark.  112. 
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seiznre,^^  with  interest  from  the  date  of  the  levy  up  to  the  time  of  trial ; 
but  where  the  property  was  only  detained  for  a  time,  the  measure  of  damages  is 
the  value  of  the  use  during  such  time.^*^    Where  plaintiii  had  only  a  partial 
interest  in  the  property  the  damages  recoverable  must  be  measured  by  the  extent 
of  his  incerest.^^ 

XV.  DISSOLUTION,  QUASHING,  AND  VACATING. 

A.  Causes  Fop  Dissolution^^ — l.  Generally.^=^  Since  special  proceedings^ 
and  particular  grounds  are  necessary  to  authorize  an  attachment  of  property, 
defendant  may  raise  issues  regarding  the  validity  of  the  attachment  without 
touching  upon  the  merits  of  the  claim    upon  which  plaintiff's  cause  of  action  is 


Diminution  of  damages. —  Damages  cannot 
be  diminished  by  allowance  for  the  costs  of 
an  unlawful  sale.  Perkins  v.  Ewan,  66  Ark. 
175,  49  S.  W.  569. 

The  fact  that  the  goods  attached  were  sold 
hy  a  receiver  appointed  in  the  attachment 
suit  does  not  preclude  the  owner  from  re- 
covering the  full  value  of  the  property  sold. 
Perkins  i\  Ewan,  66  Ark.  175,  49  S.  W.  569. 

88.  Perkins  x>.  Ewan,  66  Ark.  175,  49  S.  W. 
569;  Robinson  v.  Mansfield,  13  Pick.  (Mass.) 
139;  Comly  V.  Fisher,  Taney  (U.  S.)  121,  6 
Fed.  Cas.  No.  3,053. 

89.  Alabama. —  Ellis  v.  Allen,  80  Ala,  515, 
2  So.  676. 

Arkansas. —  Perkins  v.  Ewan,  66  Ark.  175, 
49  S.  W.  569. 

Iowa. —  Crawford  v.  Nolan,  72  Iowa  673, 
34  N.  W.  754. 

Maryland. —  Corner  v.  Mackintosh,  48  Md. 
374;  Moore  v.  Sehultz,  31  Md.  418. 

Missouri. —  Witascheck  v.  Glass,  46  Mo. 
App.  209. 

Texas. —  Weaver  v.  Goodman,  ( Tex.  Civ. 
App.  1899)  51  S.  W.  860. 

90.  Turner  v.  Younker,  76  Iowa  258,  41 
N.  W.  10;  Robinson  v.  Mansfield,  13  Pick. 
(Mass.)  139;  Witascheck  v.  Glass.  46  Mo. 
App.  209. 

91.  Becker  v.  Dunham,  27  Minn.  32,  6 
N.  W.  406. 

The  extent  of  recovery  by  a  tenant  in  com- 
mon is  his  interest  in  the  property.  W^ilson 
V.  Blake,  53  Vt.  305  [citing  Chandler  v. 
Spear,  22  Vt.  388;  White  v.  Morton,  22  Vt. 
15,  52  Am.  Dec.  75;  Bradley  v.  Arnold,  16 
Vt.  382;  Ladd  v.  Hill,  4  Vt.  1641. 

Where  pledged  goods  are  attached  and 
taken  from  the  possession  of  the  pledgee 
without  a  payment  or  tender  of  the  amount 
for  which  they  were  pledged,  pledgee'  may 
recover  the  full  value  of  the  goods,  and 
not  merely  the  amount  due^from  the  pledgor. 
Pomeroy  v.  Smith,  17  Pick'  (Mass.)  85.  See 
also  Martin-Brown  Co.  v.  Henderson,  9  Tex. 
Civ.  App.  130,  28  S.  W.  695. 

92.  Void  and  voidable  attachment  distin- 
guished.—  Even  though  a  writ  could  be 
quashed  because  of  defective  counts  therein, 
it  is  not  an  absolute  nullity  and  will  serve 
as  a  justification  for  the  officer  holding  the 
property.    Ela  v.  Shepard,  32  N.  H.  277. 

93.  The  expiration  of  the  term  of  office  of 
a  judge  of  the  supreme  court  does  not  affoot 
the  validity   of  an  attachment  issued  by 
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him  because  he  acts  in  his  judicial  capa^-ity 
in  issuing  the  writ,  and  not  as  a  supreme 
court  commissioner.  Davis  v.  Ainsworth,  14 
How.  Pr.  (N.  Y.)  346. 

A  writ  of  error  from  the  supreme  court  of 
the  United  States,  to  reverse  a  judgment  of 
a  state  court  before  execution,  ipso  facto 
dissolves  an  attachment  made  at  the  com- 
mencement of  the  suit,  because  such  a  writ 
of  error  cannot  be  taken  without  giving  se- 
curity which  replaces  the  security  of  the  at- 
tachment.   Otis  V.  Warren,  16  Mass.  53. 

94.  Proceedings  to  procure  attachment  see 
supra,  VII. 

95.  Grounds  for  attachment  see  supra,  V. 

96.  Failure  of  plaintiff's  pleadings  to  show 
any  cause  of  action  has  been  held  sufficient 
to  justify  a  motion  to  dissolve  an  attach- 
ment. 

California. —  Hathaway  v.  Davis,  33  Cal. 
161,  where  plaintiff  was  first  given  an  op- 
portunity to  amend. 

Iowa. —  Cramer  v.  White,  29  Iowa  336. 

Kansas. — Quinlan  v.  Danford,  28  Kan.  507. 

Maryland. —  Mayer  v.  Soyster,  30  Md.  402. 

North  Carolina. —  Knight  v.  Hatfield,  129 
N.  C.  191,  39  S.  E.  807. 

OJdahoma. —  Carnahan  v.  Gustine,  2  Okla. 
399,  37  Pac.  594. 

Pennsylvania.— Yienne  v.  McCarty,  1  Dall. 
(Pa.)  154,  1  L.  ed.  79.  Compare  Farquhar 
V.  Wisconsin  Condensed  Milk  Co.,  30  Misc. 
(N.  Y.)  270,  62  N.  Y.  Suppl.  305,  where  the 
allegations  of  a  breach  of  contract  were  held 
sufficient  and  the  attachment  was  not  va- 
cated. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  783. 

A  rule  on  plaintiff  to  file  an  affidavit  of 
claim  or  have  the  attachment  dissolved  has 
been  granted  on  the  application  of  a  de- 
fendant in  foreign  attachment.  Hartman  v. 
Wallach,  17  Pa.  Co.  Ct.  88. 

Where  the  cause  of  action  will  not  support 
an  attachment,  defendant  may  move  on  this 
ground  to  have  the  p^tachment  quashed 
(Holmes  v.  Barclay,  4  La.  Ann.  63,  64;  El- 
liott V.  Jackson,  3  Wis.  649)  ;  and  where  part 
of"  a  cause  of  action  would  not  support  an 
attachment  because  plaintiff  had  security 
therefor,  it  has  been  hold  that  the  entire  at- 
tnchment  must  be  vacated  (Vollmer  v.  Spen- 
cer, (Ida.  1897)  51  Pac.  609.  Compare  Boar- 
man  r.  Patterson.  1  Gill  (Md.)  372,  where 
an  attachment  suit  embraced  several  causes 
of  action,  some  of  which  would  not  support 
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founded  ;  and  the  facts  which  are  ordinarily  relied  on  for  this  purpose  are  either 
defects  in  the  proceeding  to  obtain  attachments^  or  the  falsity  of  the  matter 
alleged  in  the  atiidavit,^^  although  in  some  jurisdictions  the  truth  of  the  affida\it 


attachment,  and  it  was  held  that  the  at- 
tachment should  be  dissolved  as  to  these 
but  allowed  to  stand  for  the  remainder). 

The  immaturity  of  a  valid  indebtedness 
does  not  of  itself  furnish  a  ground  dis- 
solve an  attachment  issued  in  a  suit  in  an 
action  brought  on  such  indebtedness.  Read 
V.  Ware,  2  La.  Ann.  498.  Compare  Gowan 
V.  Hanson,  55  Wis.  341,  13  N.  W.  238,  where 
an  attachment  on  a  debt  not  due  was  dis- 
solved because  the .  affidavit  did  not  state  that 
the  debt  was  to  become  due,  and  a  bond  was 
not  given  for  three  times  the  amount  de- 
manded as  required  by  statute. 

Where  a  defense  to  the  principal  cause  of 
action  has  been  waived,  defendant  cannot  as- 
sert such  a  defense  to  defeat  the  attachment 
proceedings.  Pennsylvania  v.  Peoples,  31 
Ohio  St.  537. 

The  pendency  of  a  suit  in  another  court 
for  the  same  cause  of  action  is  not  sufficient 
to  justify  a  dissolution  of  the  attachment 
(Netter  v.  Harding,  6  Pa.  Dist.  169,  18  Pa. 
Co.  Ct.  353;  Seeley  v.  Missouri,  etc.,  P.  Co., 
39  Fed.  252,  the  latter  case  construing  New 
York  statute)  ;  although  it  has  been  held 
that  when  an  order  of  attachment  was  issued 
in  the  earlier  proceeding  the  attachment  in 
the  subsequent  action  will  be  dissolved 
{ Smith-Frazer  Boot,  etc.,  Co.  v.  Derse,  41 
Kan.  150,  21  Pac.  167 ) .  Compare  Davidson 
V.  Owens,  5  Minn.  69,  where  it  was  held  to 
be  no  ground  for  vacating  a  writ  of  attach- 
ment that  plaintiff's  claim  had  been  decided 
adversely  to  him  in  an  action  in  a  federal 
court.  See  also  Johnson  v.  Stockham,  89 
Md.  368,  43  Atl.  943. 

The  existence  of  a  counter-claim  against 
plaintiff  or  plaintiff's  assignor  is  no  ground 
for  dissolving  the  attachment  in  the  suit,  if 
defendant  is  prevented  from  pleading  and 
taking  advantage  of  his  counter-claim.  Dol- 
beer  v.  Stout,  60  N.  Y.  Super.  Ct.  276,  17 
N.  Y.  Suppl.  186,  42  N.  Y.  St.  693. 

The  failure  to  attach  a  copy  of  the  instru- 
ment sued  on  is  not  a  ground  for  dissolving 
the  attachment,  but  such  an  objection  must 
be  taken  advantage  of  by  a  demurrer  (Mc- 
Carn  v.  Rivers,  7  Iowa  404)  ;  or  by  a  prop- 
erly directed  motion  (Olmstead  v.  Rivers,  9 
Nebr.  234,  2  N.  W.  366). 

97.  Judgment  for  defendant  on  the  merits 
terminates  the  attachment  lien.  See  supra, 
XII,  A,  1. 

98.  Idaho. —  Mason  v.  Lieuallen,  (Ida. 
1895)   39  Pac.  1117. 

Iowa. —  McLaren  v.  Hall,  26  Iowa  297. 

Pennsylvania. —  Fernau  v.  Butcher,  113  Pa. 
St.  292,  6  Atl.  67;  Steel  v.  Goodwin,  113 
Pa.  St.  288,  6  Atl.  49;  Crawford  v.  Stewart, 
38  Pa.  St.  34 ;  Singerly  v.  Dewees,  6  Pa.  Dist. 
92,  19  Pa.  Co.  Ct.  80. 

South  Carolina. —  Lipscomb  v.  Rice,  47 
S.  C.  14,  24  S.  E.  925 ;  Kerchner  v.  Mc- 
Cormac,  25  S.  C.  461 ;  Ivy  t;.  Caston,  21  S.  C. 
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583;  Claussen  v.  Lasterling,  19  S.  C.  515  j 
Bates  V.  Killian,  17  S.  C.  553. 

South  Dakota. —  Deering  v.  Warren,  1  S.  D. 
35,  44  N.  W.  1068. 

Irregularity  and  improvidence  in  issue  of 
writ  distinguished. —  An  attachment  is  ir- 
regularly issued  where  the  facts  or  allega- 
tions contained  in  the  affidavit  upon  which  it 
is  founded  are  insufficient;  in  other  words 
where,  even  admitting  them  to  be  true,  they 
do  not  constitute  a  legal  ground  for  the  war- 
rant. It  is  improvidently  issued  where  the 
allegations,  if  true,  would  be  sufficient,  yet  it 
satisfactorily  appears  that  they  are  not  true. 
The  first  ground  may  be  determined  upon  an 
inspection  of  the  affidavit;  the  second  upon 
affidavits  pro  and  con.  Kerchner  v.  McCor- 
mac,  25  S.  C.  461. 

The  legal  sufficiency  of  the  steps  taken  to 
procure  the  writ  is  a  matter  for  adjudication 
by  the  court.  Mayhew  v.  Dudley,  1  Pinn. 
(Wis.)  95. 

A  bond  will  not  be  required  when  the  war- 
rant in  attachment  "  on  its  face  appears  to- 
have  been  issued  irregularly,  or  for  a  cause 
insufficient  in  law,  or  false  in  fact."  Knight 
V.  Hatfield,  129  N.  C.  191,  194,  39  S.  E.  807. 

99.  Arkansas. —  Ward  v.  Carlton,  26  Ark.. 
662. 

Georgia.-^  Blackwell  v.  Compton,  107  Ga.. 
764,  33  S.  E.  672;  Simpson  v.  Holt,  89  Oa. 
834,  16  S.  E.  87  (where  the  attachment  was 
issued  without  a  previous  order ) . 

Kentucky. —  Tingle  v.  Beasley,  8  Ky.  L. 
Rep.  878,  holding  an  attachment  without 
grounds  cannot  be  sustained  merely  because 
plaintiff  is  entitled  to  retain  enough  of  the 
proceeds  of  the  attached  property  to  satisfy 
his  debt, 

Louisiana. —  Gordon  v.  Baillio,  13  La.  Ann. 
473. 

Mississippi. —  Montague  v.  Gaddis,  37  Miss. 
453. 

j^ehraska. —  Symns  Grocery  Co.  v.  Snow,, 
58  Nebr.  516,  78  N.  W.  1066. 

New  Jersey. —  Day  v.  Bennett,  18  N.  J.  L. 
287;  Branson  v.  Shinn,  13  N.  J.  L.  250. 
Compare  Peacock  v.  Wildes,  8  N.  J.  L.  179^ 
where  the  absence  of  a  ground  for  attach- 
ment appeared  on  the  face  of  the  affidavit. 

North  Carolina. —  Hale  1).  Richardson,  89 
N.  C.  62  [overruling  O'Neal  v.  Owens,  2 
N.  C.  419]. 

Pennsylvania. — Boyes  v.  Coppinger,  2 
Yeates  (Pa.) 277. 

Rhode  Island. —  Kelley  v>.  Force,  16  R.  I. 
628,  18  Atl.  1037. 

South  Carolina. —  Ivy  v.  Caston,  21  S.  C- 
583;  Claussen  v.  Easterling,  19  S.  C.  515; 
Bates  i;.  Killian,  17  S.  C.  553. 

South  Dakota. —  Pierie  v.  Berg,  7  S.  D. 
578,  64  N.  W.  1130;  Quebec  Bank  v.  Carroll,. 
1  ,S.  D.  372,  47  N.  W.  397 ;  Deering  v.  War- 
ren, 1  S.  D.  35,  44  N.  W.  1068. 

Wisconsin. —  Morrison  v.   Ream,   1  Pinn^ 
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cannot  be  put  in  issue  on  the  trial  of  the  attachment  suit,  and  defendant  must 
resort  to  his  action  on  the  attachment  bond.^  It  has  also  been  held  that  fraud  in 
procuring  a  levy  on  the  property  is  sufficient  to  justify  an  application  to  have 
the  attachment  set  aside.^ 

2.  Defects  in  Proceeding.  Not  every  defect  or  slight  irregularity  in  attach- 
ment proceedings  will  justify  a  quashing  of  the  attachment,^  for  the  mistake  must 


(Wis.)  244,  holding  the  truth  of  the  affi- 
davit may  be  examined,  although  the  officer 
before  whom  it  is  made  indorses  his  satis- 
faction of  the  facts  alleged  therein.  Compare 
a  dictum  to  the  contrary  in  Mayhew  v.  Dud- 
ley, 1  Pinn.  (Wis.)  95,  from  which  Dunn, 
C.  J.,  dissented. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  789. 
The  false  statement  in  an  affidavit  that  a 
claim  is  unsecured  will  furnish  a  ground  for 
vacating  the  attachment.     Fisk  v.  French, 
114  Cal.  400,  46  Pac.  161. 

1.  Tucker  v.  Adams,  52  Ala.  254;  Stur- 
man  v.  Stone,  31  Iowa  115;  McLaren  v.  Hall, 
26  Iowa  297;  Berry  v.  Gravel,  11  Iowa  135; 
Veiths  V.  Hagge,  8  Iowa  163;  Burrows  v. 
Lehndorff,  8  Iowa  96;  Churchill  v.  Fulliam, 
8  Iowa  45 ;  Lord  v.  Gaddis,  6  Iowa  57 ;  Sack- 
ett  V.  Partridge,  4  loAva  416;  Smith  v.  Her- 
ring, 10  Sm.  &  M.  (Miss.)  518;  Gimbel  v. 
Gomprecht,  89  Tex.  497,  35  S.  W.  470  lover- 
ruling  Avery  v.  Zander,  77  Tex.  207,  13  S.  W. 
971;  Cox  V.  Reinhardt,  41  Tex.  591];  Bate- 
man  V.  Ramsey,  74  Tex.  589,  12  S.  W.  235; 
Dwyer  v.  Testard,  65  Tex.  432;  Cloud  v. 
Smith,  1  Tex.  611. 

2.  Kizer  v.  George,  10  Ohio  Dec.  (Reprint) 
218,  19  Cine.  L.  Bui.  257;  Powell  v.  McKee, 
4  La.  Ann.  108.  Compare  Rainey  v.  Jeffer- 
son Iron  Works,  8  Ohio  Cir.  Ct.  674,  where 
it  was  held  that  plaintiff's  asking  a  garnishee 
to  buy  defendant's  property  which  was  sub- 
sequently attached  was  not  such  a  fraud  in 
procuring  the  levy  as  would  justify  the  court 
in  setting  aside  the  attachment. 

Collusive  attachment  vacated. —  Where  a 
debtor,  in  collusion  with  some  of  his  creditors, 
permits  all  of  his  property  to  be  attached, 
with  a  view  to  giving  such  creditors  a  prefer- 
ence over  other  creditors,  the  attachment  will 
be  held  to  be  an  assignment  with  preferences, 
and  will  be  vacated  (Meinhard  v.  Young- 
blood,  41  S.  C.  312,  19  S.  E.  675)  ;  and  where 
a  partnership  creditor  levied  an  attachment 
on  firm  property  for  the  purpose  of  prevent- 
ing individual  creditors  from  getting  satisfac- 
tion from  their  claims  and  took  no  further 
^  steps  for  four  months  the  attachment  was 
set  aside  as  fraudulent  (Reed  v.  Ennis,  4 
Abb.  Pr.  (N.  Y.)  393). 

3.  Defects  not  justifying  dissolution. —  It 
has  been  held  that  an  attachment  will  not 
be  quashed  because  the  clerk  made  an  error 
in  dating  the  bond  and  affidavit  (Henderson 
V.  Drace,  30  Mo.  358)  or  neglected  to  ad- 
vertise until  the  second  term  after  the  writ 
issued  (Cory  v.  Lewis,  o  N.  J.  L.  994)  ;  be- 
cause the  summons  failed  to  state  the  county 
where  plaintiff  desired  tlie  trial  as  required 
by  the  code  (Thomson  v.  Tilden,  24  Misc. 
(N.  Y.)  513,  53  N.  Y.  Suppl.  920);  because 


of  a  slight  inconsistency  between  the  date  of 
the  summons  and  the  date  of  the  sheriff's 
return  (Cureton  v.  Dargan,  12  S.  C.  122),  of 
a  clerical  error  in  the  body  of  the  affidavit 
(Citizens'  Bank  v.  Hancock,  35  La.  Ann.  41), 
or  of  failure  to  affix  the  affidavit  to  the  writ 
when  the  writ  was  served  on  defendant 
(Simpson  v.  Oldham,  2  Pinn.  (Wis.)  461, 
2  Chandl.  (Wis.)  129)  ;  because  of  an  abor- 
tive attempt  to  serve  process  on  a  non-resi- 
dent defendant  (Kennard  v.  Hollenbeck,  17 
Nebr.  362,  22  N.  W.  771),  or  of  a  wrongful 
levy  on  real  estate  as  well  as  upon  personalty 
when  the  real  estate  could  not  properly  be 
attached  (Mechanics'  Nat.  Bank  v.  Miners' 
Bank,  13  Wkly.  Notes  Cas.  (Pa.)  515);  be- 
cause there  was  a  misstatement  in  the  writ 
regarding  the  judicial  district  from  which  it 
issued  (Standard  Cotton  Seed  Oil  Co.  v. 
Mathison,  47  La.  Ann.  710,  17  So.  251),  re- 
garding the  time  when  (Dandridge  v.  Stevens, 

12  Sm.  &  M.  (Miss.)  723),  or  the  court  to 
which  (Carter  v.  O'Bryan,  105  Ala.  305,  16 
So.  894),  it  was  returnable;  because  the  first 
names  of  defendants  were  omitted  from  the 
writ  (Laws  v.  McCarty,  1  Handy  (Ohio) 
191,  12  Ohio  Dec.  (Reprint)  96)  ;  or  because 
the  attachment  bond  mentioned  the  sum  due 
Mdthout  including  interest  (Smith  v.  Pearco, 
Gilmer  ( Va. )  34 ) .  Compare  Dawson  v. 
Brown,  12  Gill  &  J.  (Md.)  53,  where  it  was 
held  that  an  irregularity  in  issuing  a  writ 
for  a  greater  amount  than  that  claimed  in 
the  affidavit  and  account  was  not  a  ground 
for  dissolving  the  attachment. 

By  statute  in  Mississippi  attachments  can- 
not be  vacated  for  want  of  form  if  essential 
matters  are  expressed.  Bosbyshell  v.  Eman- 
uel, 12  Sm.  &  M.  (Miss.)  63. 

Irregularities  in  superfluous  proceedings  will 
not  justify  a  dissolution  of  the  attachment; 
such  as  defects  in  an  unnecessary  affidavit 

( Thorn  v.  Alvord,  54  N.  Y.  App.*  Div.  638, 
67  N.  Y.  Suppl.  1147  [affirmed  in  32  Misc. 

(N.  Y.)  456,  66  N.  Y.  Suppl.  587])  :  failure 
of  the  petition  to  state  what  part  of  the  ac- 
count sued  on  was  due,  since  such  a  state- 
ment was  not  required  (Tootle  r.  Alexander, 

13  Tex.  €iv.  App.  615,  35  S.  W.  821),  or 
irregularity  in  the  return  of  an  unnecessary 
alias  citation  (Walker  r.  Birdwell.  21  Tex. 
92 ) . 

-  The  improper  joinder  of  a  defendant  in  at- 
tachment is  no  ground  for  dissolving  the  at- 
tachment (Albers  r.  Bedell,  87  Mo.  183)  : 
and  a  discontinuance  against  a  garnishee  does 
not  dissolve  an  attachment  on  the  land  which 
tlie  garnishee  is  alleged  to  have  purchased 
by  fraud  (Hand  r.  Fritsch,  7  Ky.  L.  Rep. 
439).  •  ^ 

Irregularities  in  obtaining  a  judgment  aro 
no  cause  for  dissolving  an  attachment  (^lur- 
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be  a  material  one;*  and,  although  irregularities  which  warrant  a  dissolution  of 
the  writ  will  usually  appear  on  the  face  of  the  affidavit  or  undertaking  to  procure 
attachment,  or  by  comparison  with  the  summons  and  complaint,^  such  is  not  the 
invariable  rule  and  other  defects  may  be  shown.^ 

3.  Falsity  OF  Affidavit  — a.  Non-Existenee  of  Alleged  Grounds  For  Attach- 
ment.'^ The. falsity  of  an  :  atfidavit  for  attachment  is  shown  with  suthcient  cer- 
tainty to  |nstify  a  quashing  of  the  writ  by  evidence  that  an  alleged  non-resident 
does  in  fact  reside  within  the  state^^  that  an  alleged  absconder  had  not  in  fact 


dock  V.  Steiner,  45  Pa.  St.  349 )  ;  and  the 
failure  of  the  journal  entries  regarding  the 
calling  and  default  of  defendant  to  state  the 
special  capacity  in  which  plaintiff  sued  seems 
to  be  a  defect  of  this  nature  (Drew  v.  De- 
quindre,  2  Dougl.  (Mich.;  93).  Compare 
Johnson  v.  Stockham,  89  Md.  368,  43  Atl. 
943,  where  the  docket  entries  disclosed  the 
fact  that  by  leave  of  the  court  two  notes 
were  withdrawn  and  copies  left  in  their 
place,  and  it  was  held  that  the  failure  of  the 
clerk  to  send  a  transcript  of  them  along  with 
the  record  is  no  ground  for  holding  that  the 
attachment  was  properly  quashed,  M^hen  it  is 
plain  that  the  only  ground  upon  which  it 
was  in  fact  quashed  was  wholly  different. 

A  void  service  is  not  a  ground  for  quashing 
an  attachment,  where  defendant  has  entered 
an  appearance  in  the  suit,  but  the  levy  and 
return  alone  should  be  quashed.  Lawrence 
V.  Featherston,  10  Sm.  &  M.  (Miss.)  345. 

4.  Irregularities  in  the  proceedings  have 
been  held  sufficient  to  justify  a  dissolution 
of  the  attachment  when  the  affidavit  was 
defective  in  matter  of  substance  (Hall  v. 
Brazelton,  46  Ala.  359;  Simon  v.  Kugler 
Syndicate,  68  N.  Y.  Suppl.  1128),  even  though 
the  affidavit  is  only  required  to  be  made  be- 
fore the  writ  is  ''executed"  (Bowen  v.  Slo- 
cum,  17  Wis.  181),  as  where  it  failed  to 
state  any  ground  for  the  attachment  (Miller 
T.  Brinkerhoff,  4  Den.  (N.  Y.)  118,  47  Am; 
Dec.  242),  or  showed  on  its  face  that  the  al- 
leged grounds  for  the  attachment  were  in- 
sufficient in  law  or  in  fact  (Bear  v.  Cohen,  65 
N.  C.  511);  where  it  failed  to  set  out  a 
good  cause  of  action  (Thomas  v.  Pendleton, 

I  S.  D.  150,  46  N.  W.  180,  36  Am.  St.  Rep. 
726),  or  was  based  on  information  and  on 
belief  merely  (Meinhard  v.  Neill,  85  Ga.  265, 

II  S.  E.  613;  Clowser  v.  Hall>  80  Va.  864)  ; 
where  the  bond  recited  that  the  suit  was 
brought  in  a  non-existing  court  ( Bonner  v. 
Brown,  10  La.  Ann.  334),  or  vvas  otherwise 
defective,  although  such  defect  did  not  affect 
the  principal  cause  of  action  (Elliott  v. 
Mitchell,  3  Greene  (Iowa)  237);  when  the 
clerk  failed  to  sign  the  writ  ( Smith  v.  Hack- 
ley,  44  Mo.  App.  614)  ;  where  there  was  no 
order  directing  the  writ  to  issue  (Blackwell 
V.  Compton,  107  Ga.  764,  33  S.  E.  672); 
where  there  was  no  clause  for  a  summons  in 
the  writ  (Bland  v.  Schott,  5  Mo.  213)  ;  when 
the  service  of  the  writ  was  defective  (Cough- 
lin  V.  Angell,  68  N.  H.  352,  44  Atl.  525), 
or  service  by  publication  was  not  begun 
within  the  time  prescribed  by  statute  (Blos- 
som V.  Estes,  84  N.  Y.  614;  Mojarrieta  V. 
Saenz,  80  N.  Y.  547;  Taylor  v.  Troncoso,  76 
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N.  Y.  599).  Compare  Crowns  v.  Vail,  51 
Hun  (N.  Y.)  204,  4  N.  Y.  Suppl.  324,  21 
N.  Y.  St.  208,  where  an  affidavit  in  an  action 
by  an  assignee  of  claims  stated  that  plaintiff 
was  entitled  to  recover  a  specified  sum  over 
and  above  all  counter-claims  known  to 
"  him,"  and  it  was  held  that  this  defect 
was  a  sufficient  basis  for  a  motion  to  vacate 
the  attachment. 

5.  Kohler  v.  Agassiz,  99  Cal.  9,  33  Pac. 
741. 

6.  A  defect  in  the  short  note  required  by 
statute  as  a  substitute  for  the  declaration, 
which  would  be  fatal  on  demurrer,  is  a  good 
ground  for  quashing  the  attachment.  Hirsh 
r.  Thurber,  54  Md.  210. 

An  illegal  interchange  of  trial  justices  has 
been  held  to  furnish  a  ground  for  quashing 
the  attachment.  Wells  v.  Mansur,  52  Vt. 
239. 

The  unauthorized  substitution  of  another 
defendant  in  place  of  the  original  one  would 
justify  a  quashing  of  the  writ.  Milledgeville 
Mfg.  Co.  V.  Rives,  44  Ga.  479. 

A  writ  of  attachment  against  executors 
commanding  a  sheriff  lo  attach  the  defend- 
ants by  "  their "  goods  and  chattels,  lands, 
etc.,  is  defective  and  will  be  quashed,  Haight 
T.  Bergh,  15  N.  J.  L.  183.  Compare  Connelly 
v.  Lerche,  56  N.  J.  L.  95,  28  Atl.  430,  where 
it  is  held  that  a  writ  of  attachment  will  not 
lie  against  executors,  because  to  allow  at- 
tachment would  be  an  unwarranted  interfer- 
ence with  the  distribution  of  the  assets  of 
the  decedent's  estate.  And  see  supra,  IV, 
E,  1. 

It  is  not  an  improper  renewal  of  an  action, 
contrary  to  the  statutory  provision  which 
forbids  a  plaintiff"  upon  dismissing  a  suit 
to  renew  it  at  the  same  term  of  court,  where 
plaintiff"  brought  a  suit  by  attachment  for  a 
different  amount,  and  there  is  nothing  in 
the  record  to  show  that  the'  cause  of  action 
was  the  same  as  in  the  suit  which  had  been 
dismissed.  Baldwin  v.  Conger,  9  Sm.  &  M. 
(Miss.)  516. 

Confession  of  error. — Where  plaintiff  had 
levied  two  attachments,  a  statement  by  his 
counsel  that  he  claims  nothing  under  the 
second  writ  is  a  confession  of  error,  and  H 
was  properly  held  that  the  writ  should  be 
discharged.  Kuehn  v.  Paroni,  20  Nev.  203, 
19  Pac.  273. 

7.  See  supra,  V,  L,  1,  note  83. 

8.  Bliss  V.  Benedict,  24  Nebr.  346,  38 
N.  W.  827;  Peru  Plow,  etc.,  Co.  v.  Benedict, 
24  Nebr.  340,  38  N.  W.  824;  Likens  v.  Clark, 
26  N.  J.  L.  207;  Brundred  v.  Del  Hoyo,  20 
N.  J.  L,  328;  Weber  v.  Weitling,  18  N.  J. 
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absconded,^  or  that  defendant  lacked  a  fraudulent  intent  in  making  an  alleged 
fraudulent  transfer  or  concealment  of  property  ;  and  as  it  is  usually  not  enough 
that  a  creditor  have  reasonable  cause  for  believing  that  a  ground  for  attachment 
exists,  proof  of  reasonable  grounds  for  such  belief  M^ill  not  defeat  a  proceeding  to 
vacate  an  attachment." 


Eq.  441;  Kauffman  r.  Musin,  9  Pa.  Co.  Ct. 
414;  Blake  v.  Hawkes,  2  Hill  (S.  C.)  631 
(holding  that  the  court  would  not  interfere 
in  a  doubtful  ease)  ;  Degnans  r.  Wheeler,  2 
Nott  &  M.  (S.  C.)  323.  But  see  Easton  v. 
Malavazi,  7  Daly  (N.  Y.)  147,  where  it  was 
held  that  an  attachment  could  not  be  va- 
cated for  want  of  jurisdiction  even  if  the 
evidence  supporting  the  matter  in  the  affida- 
vit was  insufficient,  provided  the  statements 
in  the  affidavit  were  such  that  they  fairly 
called  for  an  exercise  of  judgment  by  the 
officer  issuing  the  writ. 

The  return  of  a  non-resident  after  the  is- 
sue of  the  writ  is  not  a  ground  for  dissolv- 
ing an  attachment,  for  it  does  not  prove  the 
allegations  in  the  affidavit  to  be  false.  Lari- 
mer V.  Kelley,  10  Kan.  298;  Simons  v.  Ja- 
cobs, 15  La.  Ann.  425;  Offutt  v.  Edwards,  9 
Kob.  (La.)  90;  Reeves  v.  Comly,  3  Rob. 
(La.)  363;  New  Orleans  Canal,  etc.,  Co.  X). 
Comly,  1  Rob.  (La.)  231. 

Estoppel  to  allege  non-residence. — Where 
plaintiff  falsely  alleged  that  defendant  was  a 
citizen  of  the  state  in  order  to  obtain  posses- 
sion of  goods  by  an  attachment  issued  in  a 
federal  court,  he  was  held  to  be  estopped 
from  stating  the  non-residence  of  defendant 
as  a  ground  for  attachment  in  an  action 
brought  simultaneously  in  the  state  court, 
and  the  attachment  was  properly  quashed. 
Gilbert  v.  Hollinger,  14  La.  Ann.  441. 

9.  Matter  of  Warner,  3  Wend.  (N.  Y.) 
424;  Blankinship  v.  McMahon,  63  N.  C.  180. 

Entry  of  an  appearance  by  defendant  does 
not  disprove  an  allegation  that  he  had  ab- 
sconded.   Phillips  V.  Orr,  11  Iowa  283. 

A  substituted  service  of  summons  in  an  at- 
tachment action  several  days  after  the  writ 
was  issued  does  not  conclusively  disprove  the 
allegation  of  an  affidavit  that  defendant  had 
left  the  state  and  that  his  residence  was  un- 
known to  plaintiff.  Barth  i/.  Burnham,  105 
Wis.  548,  81  N.  W.  809. 

10.  Cuendet  v.  Lahmer,  16  Kan.  527;  Rob- 
inson V.  Melvin,  14  Kan.  484;  Palmer  r. 
Hightower,  47  La.  Ann.  17,  16  So.  560; 
Bridge  v.  Ennis,  28  La.  Ann.  309;  Walker  v.- 
Hagerty,  20  Nebr.  482,  30  N.  W.  556;  Me- 
Grath  'v.  Sayer,  19  N.  App.  Div.  321,  46 
N.  Y.  Suppl.  113;  Donnelly  Contracting  Co. 
V.  Stanton,  6  Misc.  (N.  Y.)  168,  27  N.  Y. 
Suppl.  124. 

Sufficiency  of  proof. — Although  it  has  been 
held  that  facts  must  be  clearly  established 
showing  that  defendant  was  about  to  convert 
his  property  into  money  with  intent  to  de- 
fraud his  creditor  to  prevent  a  dissolution 
of  the  attachment  (Bussey  v.  Rothschilds, 
26  La.  Ann.  258),  a  fair  preponderance  of 
evidence  showing  the  existence  of  alleged 
grounds  for  attachment  would  ordinarily  be 


sufficient  to  defeat  an  attempt  to  have  the 
attachment  vacated  (Walton  t;.  Chadwick,  6 
Misc.  (N.  Y.)  293,  26  N.  Y.  Suppl.  789,  58 
N.  Y.  St.  145),  even  where  the  evidence  was 
in  the  form  of  a  defective  affidavit  (Matter 
of  Aycinena,  1  Sandf.  (N.  Y.)  690);  and 
evidence  of  equal  weight  on  the  other  side 
would  justify  a  dissolution  of  the  attachment 
on  motion  (Flannagan  v.  Newberg,  1  Ida. 
78)  ;  so  that  evidence  was  held  insufficient  to 
justify  a  reversal  of  an  order  dismissing  an 
attachment  in  Noonan  v.  Pomeroy,  14  Wis. 
568.  Compare  Koenig  v.  Huek,  51  La.  Ann. 
1368,  26  So.  543,  where  it  was  held  that  an 
attachment  based  on  a  fraudulent  transfer 
must  be  dissolved  without  regard  to  the 
question  of  motive,  when  proof  of  the  validity 
of  the  transfer  was  offered  and  plaintiff 
withdrew  his  averment  of  fraudulent  intent. 

Partial  failure  of  grounds  for  attachment. 
—  Although  where  no  grounds  for  attach- 
ment existed  for  part  of  the  debt  sued  for  it 
has  been  held  that  the  entire  attachment  must 
be  dissolved  ( Meyer  v.  Evans,  27  Nebr.  367,43 
N.  W.  109;  Mayer  v.  Zingre,  18  Nebr.  458, 
25  N.  W.  727;  Strasburger  v.  Bachrach,  13 
N.  Y.  Suppl.  538,  36  N.  Y.  St.  1006)  ;  it  has 
also  been  decided  that  an  attachment  will  be 
sustained  by  proof  of  one  of  two  alleged 
grounds  for  the  issue  of  the  writ  (Tucker  v. 
Frederick,  28  Mo.  574,  75  Am.  Dec.  139)  ;  by 
proof  of  one  of  three  alleged  grounds  ( Strauss 
V.  Abrahams,  32  Fed.  310,  construing  Missouri 
statute) ;  or  by  proof  of  one  of  several  alleged 
grounds  (Cole  Mfg.  Co.  v.  Jenkins,  47  Mo. 
App.  664)  ;  although  proof  of  a  ground  for 
attachment  not  alleged  in  the  affidavit  will 
not  sustain  the  attachment  (Dumay  v.  San- 
chez, 71  Md.  508,  18  Atl.  890);  and  that 
where    one    defendant    in    an  attachment 
against  several  parties  denied  the  alleged 
non-residence  of  his  co-defendant,  such  denial 
afforded  no   cause   for   quashing   the  wiit 
(Warren  v.  Winterstein,  114  Mich.    647,  72 
N.   W.    600;    Curran    v.   William  Kendall 
Boot,  etc.,  Co.,  8  N.  M.  417,  45  Pac.  1120. 
Compare  Rosenberg  v.  Burnstein,  60  Minn. 
18,   61   N.   W.   684.     Contra,   Converse  v. 
Steamer  Lucy  Robinson,  15  La.  Ann.  433, 
where  it  was  held  that  an  attachment  on  the 
ground    of    non-residence    which    was  bad 
against  some  of  the  o-wTiers  of  the  attached 
property,   because   they   were   residents  of 
the  state,  must  be  set  aside  in  toto ) . 

An  offer  to  return  property,  the  eoiuoal- 
ment  of  which  was  the  ground  for  attach- 
ment, is  not  a  sufficient  cause  for  dissolvinsj 
the  attaclunont.  Jackson  r.  White,  15  Phila. 
(Pa.)  294,  39  Leg.  Int.  (Pa.)  42. 

11.  Citizens'  State  Bank  r.  Baird,  42  Nebr. 
219,  60  N.  W.  551:  Likens  r.  Clark,  26 
N.  J.  L.  207;   Brundred  r.  Del  Hoyo,  20 
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b.  Variance  From  Allegations  as  to  Amount  of  Claim.  Although  it  is  ordi- 
narily required  that  the  affidavit  to  procure  an  attachment  shall  state  the  amount 
of  attaching  plaintiff's  claim/^  it  is  not  a  ground  for  quashing  the  writ  that  a  ver- 
dict for  a  smaller  amount  is  recovered  on  a  trial  of  the  action  ;  and  while  it  has 
been  held  that  variance  as  to  the  amount  claimed  between  the  writ  of  attacliment 
and  the  affidavit  is  a  fatal  defect,^^  it  is  not  a  ground  for  quashing  an  attachment 
that  the  petition  claimed  a  greater  amount  than  that  for  which  the  writ  of  attach- 
ment is  issued  for  plaintiff  is  not  bound  to  attach  for  the  full  amount  of  his 
claim. 

4.  Insufficient  Circumstances  "  —  a.  Appearance  in  Suit.^^  The  early  theory  of 
foreign  attachment  made  its  purpose  to  compel  an  appearance  and,  taken  in  con- 
junction with  the  obsolete  practice  of  requiring  bail  to  complete  an  appearance, 
this  gave  some  weight  to  the  argument  that  appearance  dissolved  an  attachment ; 


N.  J.  L.  328 ;  Weber  v.  Weitling,  18  N.  J.  Eq. 
441;  Lesage  v.  Schmitt,  10  N.  J.  L.  J.  10; 
Matter  of  Warner,  3  Wend.  (N.  Y.)  424. 
Contra,  Claflin  v.  Steenbock,  18  Gratt.  (Va.) 
842;  Scott  v.  Mitchell,  8  Ont.  Pr.  518. 

An  attachment  on  the  ground  that  the 
debtor  did  not  have  sufficient  property  in  the 
state  to  satisfy  plaintiff's  demand  was  not 
reversed,  although  the  debtor's  property  sub- 
sequently sold  for  more  than  plaintiff's  debt. 
Brasher  v.  Tandy,  18  Ky.  L.  Rep.  701,  37 
S.  W.  1045. 

12.  See  supra,  VII,  D,  7,  c,  (v),  (f). 

13.  Brewer  v.  Ainsworth,  32  Ga.  487; 
D'Bebian  v.  Gola,  64  Md.  262,  21  Atl.  275; 
Byrne  v.  Lake  Charles  First  Nat.  Bank,  20 
Tex.  Civ.  App.  194,  49  S.  W.  V06;  Wol- 
dert  V.  Nedderhut  Packing  Provision  Co.,  18 
Tex.  Civ.  App.  602,  46  S.  W.  378.  Contra, 
Smith  V.  Swenson,  26  Misc.  (N.  Y.)  151,  56 
N.  Y.  Suppl.  783.  In  Thorn  v.  Alvord,  32 
Misc.  (N.  Y.)  456,  66  N.  Y.  Suppl.  587  [af- 
firmed in  54  N.  Y.  App.  Div.  638,  67  N.  Y. 
Suppl.  1147],  the  principle  of  the  contra 
case  was  recognized,  but  the  court  held  that 
plaintiff  had  not  claimed  more  in  his  affi- 
davit than  he  was  entitled  to  recover. 

Pro  tanto  quashing. — Although  it  has  been 
held  that  where  an  attachment  could  not 
properly  issue  for  part  of  a  claim  it  should 
be  quashed  as  to  that  part  ( Gross  v.  Gold- 
smith, 4  Mackey  (D.  C.)  126;  Hubbard  v. 
Haley,  96  Wis.  578,  71  N.  W.  1036),  this 
principle  has  been  denied,  and  the  court  has 
refused  to  quash  any  portion  of  the  attach- 
ment (Sackett  v.  Partridge,  4  Iowa  416; 
Grotte  V.  Nagle,  50  Nebr.  363,  69  N.  W.  973). 
Compare  Delmas  v.  Morrison,  61  Miss.  314, 
where  an  attachment  in  the  circuit  court  was 
discharged,  because  the  grounds  for  attach- 
ment were  only  sustained  as  to  one  count, 
and  that  count  was  within  the  jurisdiction  of 
a  justice  of  the  peace. 

Variance  in  proof. —  Where  an  attachment 
is  issued  to  recover  a  joint  indebtedness  and 
the  evidence  disproves  that  the  indebtedness 
was  joint,  the  proceedings  must  necessarily 
be  quashed.  Cox  n.  Henrv,  113  Ga.  259,  38 
S.  E.  856;  Boyd  v.  Wolff,  88  Md.  341,  41 
Atl.  897. 

14.  Woodley  v.  Shirley,  Minor  (Ala.)  14; 
Sanger  v.  Texas  Gin,  etc,  Co.,   (Tex.  Civ. 
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App.  1898)  47  S.  W.  740;  Moore  v.  Corley, 
(Tex.  App.  1890)  16  S.  W.  787.  Contra, 
Hughes  V.  Foreman,  78  111.  App.  460,  where 
it  Avas  held  that  defendant  could  not  take  ad- 
vantage of  a  variance  between  the  amount  of 
damages  stated  in  the  declaration  and  the 
affidavit,  unless  the  declaration  counts  upon 
a  different  cause  of  action. 

There  was  held  to  be  no  variance  between 
an  affidavit  claiming  a  certain  amount  for 
rent  of  land,  and  a  declaration  on  a  bond 
executed  by  defendant  when  it  did  not  appear 
but  that  the  bond  was  for  the  payment  of 
rent.  Perkerson  v.  Snodgrass,  85  Ala.  137, 
4  So.  752. 

15.  Evans  v.  Lawson,  64  Tex.  199;  Joiner 
V.  Perkins,  59  Tex.  300;  Smith  v.  Mather, 
(Tex.  Civ.  App.  1899)  49  S.  W.  257. 

16.  Dwyer  v.  Testard,  65  Tex.  432. 

17.  Existence  of  concurrent  remedies. — 
That  a  proceeding  is  pending  to  foreclose  a 
chattel  mortgage  securing  the  claim  is  no 
ground  for  dissolving  an  attachment  in  an 
action  brought  concurrently  to  recover  the 
claim  (Pech  Mfg.  Co.  v.  Groves,  6  S.  D.  504, 
62  N.  W.  109)  ;  and  an  attachment  will  not 
be  dissolved,  because  in  the  same  proceeding 
plaintiff  seeks  to  foreclose  a  lien  on  property 
held  as  security  for  the  claim,  provided  the 
security  is  insufficient  (Shedd  V.  McConnell, 
18  Kan.  594). 

18.  Effect  of  appearance  on  liability  of 
sureties  on  dissolution  bond  see  supra,  XIII, 
E,  3. 

19.  Attachment  dissolved  by  appearance. — 

Under  the  Revised  Statutes  of  Virginia  of 
1819,  providing  that  a  non-resident  defendant 
could  have  an  attachment  discharged  by  ap- 
pearing and  giving  security,  the  attachment 
was  dissolved  when  such  defendant  was  al- 
lowed to  appear  and  file  his  answer  without 
giving  the  usual  security.  Tiernans  V.  Schley, 
2  Leigh  (Va.)  26.  Compare  Ferguson  v. 
Ryder,  2  Ohio  St.  493,  where  a  defendant  ap- 
peared and  surrendered  his  body  in  order  to 
dissolve  an  attachment,  but  it  was  held  that 
he  failed  to  accomplish  this  purpose  because 
the  act  regarding  imprisonment  Jiad  been  re- 
pealed and  the  surrender  was  a  nullity  or,  in 
case  it  was  held  the  act  regarding  the  im- 
prisonment had  not  been  repealed,  because  he 
did  riot  plead  while  in  actual  custody. 
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but  the  universal  rule  to-day  is  that  appearance  has  not  such  an  effect^  for  a 
defendant  can  appear  without  giving  bail.^^ 

b.  Lack  of  Interest  in  Attached  Property.  As  seizure  of  property  v^hich  he 
does  not  own  can  do  an  attachment  defendant  no  possible  injury,  it  naturally  fol- 
lows that  courts  have  refused  to  allow  defendant  to  move  to  quash  on  the  ground 
that  he  has  no  interest  in  the  attached  property  ;  but  although  the  reason 
applies  with  equal  force  to  foreign  attachments,  a  non-resident  defendant  has 
been  allowed  to  show  lack  of  interest  in  the  attached  property  to  oust  the  court 
of  jurisdiction.'^^ 

*B.  Who  May  Move  or  Plead  ^ — l.  Generally.  In  the  absence  of  special 
statutes  the  general  rule  is  that  only  the  defendant  and  his  assignee    are  entitled 


20.  Lambden  v.  Bowie,  2  Md.  334;  Gold- 
mark  V.  Magnolia  Metal  Co.,  65  N.  J.  L.  341, 
47  Atl.  720;  Vreeland  v.  Bruen,  21  N.  J.  L. 
^14;  Hoppock  V.  Ramsey,  28  N.  J.  Eq.  413; 
Stewart  v.  Parn«ll,  8  Pa.  Co.  Ct.  604. 

Appearance  by  defendant  and  confession  of 
judgment  by  him  have  been  held  not  to  dis- 
solve a  foreign  attachment  or  discharge  the 
lien  of  the  writ.  Wigfall  v.  Byne,  1  Rich. 
(S.  C.)  412. 

21.  Sydnor  v.  Chambers,  Ball.  (Tex.)  601. 
See  also  infra,  XVI,  B,  1. 

22.  Alabama. —  Exchange  Nat.  Bank  v. 
Clement,  109  Ala.  270,  19  So.  814. 

Kansas. — Mitchell  v.  Skinner,  17  Kan.  563. 
Minnesota. —  Davidson  v.  Owens,  5  Minn. 
69. 

'Nebraska. —  McCord,  etc.,  Co.  v.  Bowen,  51 
Nebr.  247,  70  N.  W.  950 ;  Kountz  v.  Scott,  49 
Nebr.  258,  68  N.  W.  479;  Darst  v.  Levy,  40 
Nebr.  593,  58  N.  W.  1130. 

'New  York. —  Herman  v.  Bailey,  20  Misc. 
(N.  Y.)  94,  45  N.  Y.  Suppl.  88  [affirming  43 
N.  Y.  Suppl.  1155]  ;  McKinlay  v.  Fowler,  67 
How.  Pr.  (N.  Y.)  388. 

North  Carolina. —  Foushee  v.  Owen,  122 
N.  C.  360,  29  S.  E.  770. 

Ohio. —  Langdon  v.  Conklin,  10  Ohio  St. 
439;  Bernard  v.  Schwartz,  22  Ohio  Cir.  Ct. 
147,  12  Ohio  Cir.  Dec.  183;  Cleveland  Sierra 
Min.  Co.  V.  Sears  Union  Water  Co.,  4  Ohio 
Dec.  (Reprint)  208,  1  Clev.  L.  Rep.  117; 
Emerson  v.  Love,  2  Ohio  Dec.  (Reprint)  348, 
2  West.  L.  Month.  480. 

Oregon. —  Winnemucca  Bank  v.  Mullaney, 
29  Oreg.  268,  45  Pac.  796,  where  defendant 
moved  to  dissolve  an  attachment  on  the 
ground  that  the  att-ached  property  belonged 
to  his  wife,  and  it  was  held  that  the  statute 
authorizing  defendant  to  move  for  a  discharge 
expressly  excluded  cases  where  the  cause  of 
action  and  the  ground  for  attachment  were 
,  the  same. 

Pennsylvania. —  Miller  v.  Paine,  2  Kulp 
(Pa.)  304. 

South  Dakota. —  Quebec  Bank  v.  Carroll,  1 
S.  D.  372,  47  N.  W.  397. 

Contra,  Rhine  v.  Logwood,  10  La.  Ann.  585 
(holding  defendant  must  show  his  lack  of  in- 
terest with  reasonable  certainty)  ;  Kilpatrick 
V.  O'Connell,  62  Md.  403;  Gardner  v.  James, 
6  R.  I.  235  (where  the  defense  was  set  up  in 
X  plea  in  abatement) . 

Exemption  of  property  from  seizure  by 
reason  of  a  homestead  claim  is  not  a  suffi- 


cient ground  upon  which  to  base  a  motion  to 
discharge  an  attachment.  Mason  v.  Lieual- 
len,  (Ida.  1895)  39  Pac.  1117;  Herman  v. 
Bailey,  20  Misc.  (N.  Y.)  94,  45  N.  Y.  Suppl. 
88  [affirming  43  N.  Y.  Suppl.  1155].  Com- 
pare Pech  Mfg.  Co.  V.  Groves,  6  S.  D.  504, 
62  N.  W.  109,  where  the  exemption  of  a 
portion  of  the  property  attached  under  home- 
stead laws  was  held  to  afford  no  ground  for 
vacating  the  attachment.  But  see  McLaren 
V.  Hall,  26  Iowa  297,  where  it  was  suggested 
that  exemption  of  the  attached  property 
would  be  a  sufficient  ground  for  dissolving 
the  attachment,  although  in  the  case  at  bar 
the  facts  showing  the  property  to  be  exempt 
were  not  sufficient  to  justify  dissolution. 

The  existence  of  a  mortgage  on  the  at- 
tached property  is  no  ground  for  the  dissolu- 
tion of  an  attachment,  but  merely  entitles 
the  mortgagee  to  intervene.  Bear  v.  Cohen, 
65  N.  C.  511. 

23.  Sehlater  v.  Broaddus,  3  Mart.  N.  S. 
(La.)  321;  Harris  v.  Taylor,  3  Sneed  (Tenn.) 
536,  67  Am.  Dec.  576. 

24.  Right  of  subsequently  attaching  cred- 
itors to  attack  prior  attachment  see  swpra, 
XII,  B,  2,  d. 

25.  An  assignee  is  entitled  to  move  to  va- 
cate an  attachment  on  his  assignor's  property 
(Sims  V.  Jacobson,  51  Ala.  186;  Von  Roun 
V.  SaH  Francisco  Super.  Ct.,  58  Cal.  358; 
Ringen  Stove  Co.  v.  Bowers,  109  Iowa  175,  80 
N.  W.  318;  Palmer  v.  Huglies,  84  Md.  652. 
36  Atl.  431;  Merriam  v.  Wood,  etc..  Litho- 
graphing Co.,  19  N.  Y.  App.  Div.  329,  46 
N.  Y.  Suppl.  484;  Quebec  Bank  v.  Carroll,  1 
S.  D.  372,  47  N.  W.  397),  and  therefore  is 
bound  by  any  disposition  the  court  may  make 
of  such  a  motion  (National  Park  Bank  v. 
Whitmore,  7  N.  Y.  St.  456)  ;  but  he  waives 
this  right  by  suing  the  sheriff  for  the  value 
of  the  property  seized  (Marx  t'.  Ciancimino, 
59  N.  Y.  App.  Div.  570,  69  N.  Y.  Suppl.  072), 
or  by  entering  into  a  binding  agreement  for 
the  disposition  of  the  proceeds  arising  from 
a  sale  of  the  attached  property  (National 
l?ark  Bank  v.  Whitmore,  7  N.  Y.  St.  456), 
and  cannot  move  where  similar  motions  made 
by  defendant,  his  assignor,  have  been  denied 
(Strauss  v.  Vogt,  24  N.  Y.  Suppl.  483,  53 
N.  Y.  St.  588,  23  N.  Y.  Civ.  Proc.  251). 

Some  courts  have  denied  the  assignee's 
right  to  file  a  motion  to  discharge  the  attach- 
ment (Stichtenoth  v.  Sowles  Lumber  Co.,  1 
Ohio  S.  &  C.  PI.  Dec.  352,  7  Ohio  N.  P.  235), 
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to  move  to  dissolve  an  attachment  for  irregularities  or  to  traverse  the  grounds; 
for  the  attachment.^^  On  the  other  hand  where  the  attachment  is  fraudulent 
so  that  some  remedy  in  a  court  of  equity     would  be  open  to  an  interested 


to  traverse  tlie  facts  alleged  in  the  affidavit 
as  a  ground  for  the  attachment  (Emerson  v. 
Detroit  Steel,  etc.,  Co.,  100  Mich.  127,  58 
N.  W.  659;  Gott  v.  Hoschna,  57  Mich.  413, 
24  N.  W.  123;  Howitt  V.  Blodgett,  61  Wis. 
376,  21  N.  W.  292),  or  to  defend  the  suit 
(Elberman  v.  Bloom,  10  Pa.  Co.  Ct.  413)  ; 
and  it  has  been  held  that  under  the  Missouri 
law  defendant's  assignee  could  not  move  to 
quash  an  attachment,  but  must  intervene  in 
the  attachment  suit  (Boltz  X).  Eagon,  34  Fed. 
445).  Compare  Teweles  xi.  Lins,  98  Wis.  453, 
74  N.  W.  122,  where  both  assignee  and  as- 
signor were  allowed  to  join  in  a  traverse  of 
the  matter  alleged  in  the  affidavit. 

An  assignee  has  been  held  to  have  the 
same  right  as  creditors  under  a  statute  per- 
mitting creditors  to  intervene  or  interplead 
and  assert  their  claims  or  defend  the  action 
against  their  debtor.  Witters  v.  Chicago 
Globe  Sav.  Bank,  171  Mass.  425,  50  N.  E. 
932;  F.  O.  Sawyer  Paper  Co.  v.  Continental 
Printing  Co.,  77  Mo.  App.  184;  Commercial 
Nat.  Bank  v.  Nebraska  State  Bank,  33  Nebr. 
292,  50  N.  W.  157  {criticized  in  Lancaster 
County  Bank  v.  Gillian,  49  Nebr.  165,  68 
N.  W.  852]. 

Under  the  New  Mexico  statutes  an  as- 
signee in  a  deed  of  trust  has  no  right  to  in- 
tervene, as  the  right  of  property  is  immate- 
rial to  the  issue.  C.  J.  L.  Meyer,  etc.,  Co.  v. 
Black,  4  N.  M.  190,  16  Pac.  620. 

26.  Alabama. —  May  v.  Courtnay,  47  Ala. 
185;  Cockrell  v.  McGraw,  33  Ala.  526  (where 
the  motion  was  based  on  matter  outside  the 
record)  ;  Kirkman  f.  Patton,  19  Ala.  32.  See 
also  Rea  v.  Longstreet,  54  Ala.  291,  where  it 
is  said  that  a  motion  to  set  aside  the  levy 
of  an  attachment  can  be  made  only  by  a 
party  or  privy  to  the  process.  Compare  the 
early  case  of  Planters',  etc..  Bank  v..  An- 
drews, 8  Port.  (Ala.)  404,  where  it  was  held 
that  a  garnishee  summoned  in  the  suit  could 
move  to  discharge  an  attachment  for  defects 
in  the  proceedings,  and  furthermore  that  the 
particular  defect  suggested  was  not  sufficient 
to  invalidate  the  attachment. 

California. — Hillman  v.  Griffin,  (Cal.  1899) 
59  Pac.  194;  Shea  v.  Johnson,  101  Cal.  455, 
35  Pac.  1023. 

Iowa. —  Williams  v.  Walker,  11  Iowa  77. 

Kansas. —  Dickenson  v.  Cowley,  15  Kan. 
269. 

Louisiana. —  Ft.  Wayne  First  Nat.  Bank  v. 
Ft.  Wayne  Artificial  Ice  Co.,  (La.  1900)  29 
So.  379;  Emerson  v.  Fox,  3  La.  178;  Clama- 
geran  v.  Bucks,  4  Mart.  N.  S.  (La.)  487,  16 
Am.  Dec.  185. 

Michigan. —  Gott  v.  Hoschna,  57  Mich.  413, 
24  N.  W.  123;  Rowe  v.  Kellogg,  54  Mich.  206, 
19  N.  W.  957,  holding  the  proceeding  to  dis- 
solve an  attachment  is  a  special  and  peculiar 
statutory  remedy  which  can  only  avail  de- 
fendant. 

Nebraska. —  Rudolf  v.  McDonald,  6  Nebr. 
163. 
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New  Hampshire. —  Martin  v.  Wiggin,  6T 
N.  H.  196,  29  Atl.  450. 

South  Carolina. —  Copeland  v.  Piedmont, 
etc.,  L.  Ins.  Co.,  17  S.  C.  116;  Lindau  v.  Ar- 
nold, 4  Strobh.  (S.  C.)  290;  McBride  v.. 
Floyd,  2  Bailey  (S.  C.)  209;  Kincaid  v. 
Neall,  3  McCord  (S.  C.)  201.  Compare  Ex  p.. 
Perry  Stove  Co.,  43  S.  C.  176,  20  S.  E.  980, 
where  it  was  held  that  the  legislative  enact- 
ment allowing  defendant  to  move  to  dis- 
charge the  attachment  was  a  declaration  of 
the  law  as  it  formerly  stood. 

Texas. —  Slade  v.  Le  Page,  8  Tex.  Civ.  App, 
403,  27  S.  W.  952;  Roos  V.  Lewyn,  5  Tex. 
Civ.  App.  593,  23  S.  W.  450,  24  S.  W.  538. 

The  reason  for  this  rule  is  found  in  the 
general  doctrine  that  attachment  proceedings^ 
are  not  open  to  collateral  attack.  Moresi  v., 
Swift,  15  Nev.  215;  Bascom  V,  Smith,  31 
N.  Y.  595 :  Barth  v.  Burnham,  105  Wis.  548, 
81  N.  W.  809.  See  also  Bowers  v.  Chaney, 
21  Tex.  363,  where  it  was  held  that  a  judg- 
ment in  an  attachment  suit  could  not  be  at- 
tacked collaterally  because  the  writ  was  erro- 
neously issued  before  the  petition  was  filed. 
Compare  Van  Alstyne  v.  Erwine,  11  N.  Y. 
331,  where  trustees  appointed  under  attach- 
ment proceedings  brought  trover  against  a 
judgment  creditor  of  the  attachment  debtor 
who  had  seized  property  on  his  execution, 
and  it  was  held  that  defendant  could  show 
want  of  jurisdiction  of  the  court  over  the 
attachment  proceedings. 

Motion  by  amicus  curiae. —  Although  the 
doctrine  of  allowing  a  motion  to  dissolve  an^ 
attachment  to  be  made  by  an  amicus  curicB 
has  been  suggested  in  an  early  case  (Plant- 
ers', etc.,  Bank  v.  Andrews,  8  Port.  (Ala.) 
404),  no  doctrine  of  this  sort  is  recognized 
by  later  cases  (Sanborn  v.  Elizabethport  Mfg. 
Co.,  22  How.  Pr.  (N.  Y.)  106,  13  Abb.  Pr. 
( N.  Y. )  432 ) ,  even  though  the  person  appear- 
ing as  an  amicus  curiw  has  an  interest  in 
the  attached  property  (Cockrell  v.  McGraw^ 
33  Ala.  526).  See,  generally,  Amicus  Cu- 
Ri^,  2  Cyc.  281. 

Plaintiff  cannot  move  to  have  an  attach- 
ment dissolved.    Mense  v.  Osbern,  5  Mo.  544. 

27.  Meyer  f.  Keefer,  58  Nebr.  220,  78 
N.  W.  506;  Farmers',  etc.,  Nat.  Bank  f. 
Waco  Electric  R.,  etc.,  Co.,  (Tex.  Civ.  App. 
1896)  36  S.  W.  131;  Barth  v.  Burnham,  105 
Wis.  548,  81  N.  W.  809 ;  Madison  First  Nat. 
Bank  v.  Greenwood,  79  Wis.  26^,  45  N.  W. 
810,  48  N.  W.  421;  Landauer  v.  Victor,  69 
Wis.  434,  34  N.  W.  229 ;  Rice  i}.  Adler-Gold- 
man  Commission  Co.,  71  Fed.  151,  36  U.  S. 
App.  266,  18  C.  C.  A.  15  (construing  Arkan- 
sas statute). 

28.  Relief  in  equity. —  Where  a  prior  at- 
tachment was  based  on  an  invalid  claim,  a 
judgment  creditor  who  filed  a  bill  in  equity 
setting  out  the  circumstances  of  the  prior  at- 
tachment was  held  to  be  entitled  to  an  in- 
junction restraining  the  prior  creditor  from 
enforcing  his  judgment  (Norton  v.  Hickok, 
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third  party the  more  convenient  practice  of  determining  such  controversies 
in  the  original  suit^*^  is  often  provided  for  by  statute  or  by  local  practice  rules, 


25  Conn.  356 )  ;  and  an  assignee  in  insolvency 
could  properly  file  a  bill  in  equity  to  dissolve 
an  attachment  which  had  been  levied  upon 
the  insolvent's  land  (Emerson  v.  Detroit 
Steel,  etc.,  Co.,  100  Mich.  127,  58  N.  W.  659; 
Gott  V.  Hoschna,  57  Mich.  413,  24  N.  W. 
123),  where  there  was  no  remedy  at  law 
(Turner  v.  Hatch,  100  Mich.  65,  58  N.  W. 
605 )  and  the  proceedings  were  brought  within 
the  time  prescribed  for  asking  equitable  r-e- 
lief  (Zeman  v.  Steinberg,  21  Ky.  L.  Rep. 
1152,  54  S.  W.  178);  but  the  absence  of 
grounds  for  an  attachment  would  not  fur- 
nish a  basis  for  equity  to  interfere  (Putney 
r.  Wolberg,  127  Ala.  124,  28  So.  741).  See 
also  Ramash  v.  Scheuer,  81  Wis.  269,  51 
N.  W.  330,  where  a  vendor  of  land  filed  a  bill 
to  have  a  prior  attachment  annulled  on  the 
ground  that  it  was  fraudulent  and  collusive, 
and  it  was  held  that  he  was  entitled  to  the 
relief  prayed  for. 

May  enjoin  attachment  although  invoked 
for  another  purpose. —  If  a  bill  primarily 
seeking  the  correction  of  mistake  in  the  de- 
scription of  lands  shows  that  after  the  exe- 
cution of  the  deed  an  alleged  creditor  of  the 
grantor  levied  a  writ  of  attachment  upon  the 
property,  the  court,  after  acquiring  jurisdic- 
tion to  reform  the  deed,  can  retain  the  bill 
and  grant  the  complainant  full  relief  in  ac- 
cordance with  his  prayer  by  enjoining  the  at- 
tachment proceedings  and  annulling  the  writ 
and  levy  as  a  cloud  upon  the  title  to  such 
lands.  Bieler  v.  Dreher,  (Ala.  1901)  30  So. 
22. 

Although  the  property  has  been  sold  under 
the  fraudulent  attachment,  a  court  of  equity 
may  order  that  the  constructive  trust  on  the 
proceeds  ii.  favor  of  applying  creditors  be 
properly  administered.  Henderson  v.  J.  B. 
Brown  Co.,  125  Ala.  566,  28  So.  79. 

Admissibility  of  evidence  to  sustain  bill. — 
Where  a  bill  is  filed  by  creditors  of  an  insol- 
vent debtor  to  set  aside  an  attachment  sued 
out  by  other  creditors  of  the  common  debtor, 
on  the  ground  that  the  claims  of  the  attach- 
ing creditors  were  false  and  simulated  and 
that  the  attachments  were  issued  by  collu- 
sion for  the  purpose  of  defrauding  complain- 
ants and  other  creditors,  evidence,  that  after 
the  filing  of  the  bill  the  goods  were  sold  un- 
der an  order  of  the  court  and  were  bought  in 
the  name  of  a  third  person  who  in  fact  pur- 
chased for  one  of  the  attaching  creditors, 
and  paid  for  them  with  the  money  of  the 
debtor,  is  competent  and  admissible  as  ex- 
planatory and  confirmatory  of  other  facts 
which,  when  proved,  sustain  an  averment  of 
the  bill,  and  tend  very  strongly  to  show  col- 
lusion. Rice  V.  Less,  105  Ala.  298,  16  So. 
719. 

29.  The  interest  of  the  third  person  claim- 
ing to  have  acquired  a  lien  upon  attached 
property  can  be  disputed  by  the  attaching 
creditor,  and  if  the  facts  are  decided  against 
the  moving  party  his  motion  must  fail.  Del- 
more  V.  Owen,  44  Hun  (N.  Y.)  296  {.affirmed 


in  110  N.  Y.  679,  18  N.  E.  482,  18  N.  Y.  St. 
1030].  Compare  Williams  r.  Stewart,  56  Ga. 
663,  where  it  was  held  that  a  person  not  a 
party  to  an  attachment  suit  could  not  have 
it  enjoined  without  showing  that  it  was 
necessary  for  the  protection  of  his  rights. 

Determining  validity  of  adverse  claim. — 
It  has  been  held  that  after  a  claimant  has 
presented  his  petition  to  the  court,  and  has 
been  made  a  party  to  the  suit,  a  jury  should 
be  impaneled  to  determine  the  justice  of  his 
claim.    Schwein  t\  Sims,  2  Mete.  (Ky.)  209. 

Proof  of  the  interest  of  a  third  person  is 
sufficiently  made  out  by  showing  that  a  judg- 
ment-roll was  filed  although  the  clerk  of 
court  neglects  to  enter  the  judgment  (Steu- 
ben County  Bank  v.  Alberger,  78  N.  Y.  252)  ; 
but  affidavits  averring,  on  affiant's  own 
knowledge,  matter  which  entitles  a  third  per- 
son to  move  are  insufficient  when  no  facts 
are  stated  showing  affiant  had  personal 
knowledge  of  the  matter  alleged  in  the  affi- 
davit (Belmont  X).  Sigua  lron  Co.,  12  N.  Y^ 
App.  Div.  441,  42  N.  Y.  Suppl.  122),  and  an 
affidavit  by  a  subsequent  judgment  creditor 
whose  judgment  was  recovered  in  a  court  of 
inferior  jurisdiction  must  show  that  such 
court  had  jurisdiction  both  of  the  subject- 
matter  and  of  the  person  of  defendant  (Ham- 
erschlag  X).  Cathoscope  Electrical  Co.,  16 
N.  Y.  App.  Div.  185,  44  N.  X.  Suppl.  668). 
See  also  Ruppert  t.  Haug,  87  N.  Y.  141, 
where  the  affidavit  regarding  the  interest  of 
an  intervening  judgment  creditor  was  held 
to  be  sufficient,  since  no  inference  could  be 
drawn  therefrom  other  than  that  the  attach- 
ment and  the  execution  were  levied  upon  the 
same  property  and  that  the  levy  of  the  exe- 
cution was  subsequent. 

30.  Alabama. —  When  an  equitable  attach- 
ment had  been  sued  out  by  a  surety  against 
the  principal  debtor  before  payment  of  the 
claim  secured,  it  was  held  that  the  creditor 
might  intervene  and  prosecute  the  suit  to  a 
decree  in  his  own  favor.  Peevey  r.  Cabaniss, 
70  Ala.  253. 

California. —  It  has  been  held  that  judg- 
ment creditors  may  seek  relief  against  an  at- 
tachment issued  in  a  suit  prematurely 
brought.  Davis  v.  Eppinger,  18  Cal.  378,  79 
Am.  Dec.  184. 

Colorado. —  It  has  been  held  that  a  subse- 
quent judgment  creditor  cannot,  by  petition 
of  intervention,  attack  the  sufficiency  of  an 
affidavit  for  attaclimont.  Leppel  v.  Beck,  2 
Colo.  App.  390,  31  Pac.  185. 

Connecticut. — A  statute  provides  that  other 
creditors  of  an  attachment  defendant  may  in- 
tervene in  the  atlacliniont  suit  and  set 
defenses  or  imjioacli  the  juduniont  recovered 
therein.    Norton  r.  Hickok.  25  Conn.  356. 

District  of  ColiDnhia. — An  intervener  in  at- 
tachment proceedings  has  been  allowed  to 
move  to  quash  the  attachment  on  other 
grounds  than  his  ownership  of  the  attached 
property  (Wallace  r.  Maronev.  6  Mackev 
(D.  C.)  221);  and  although  a 'failure  to  al- 
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and  the  defenses  are  not  strictly  limit 
equitable  action. 

lege  that  defendant  has  no  other  property 
than  that  attached  on  which  interveners  may 
levy  execution  is  not  a  jurisdictional  defect 
it  renders  the  petition  demurrable  (Daniels 
V.  Solomon,  11  App.  Cas.  (D.  C.)  163). 

Georgia. — A  claimant  of  the  attached  prop- 
erty may  move  to  dismiss  the  attachment  for 
a  defect  in  the  affidavit  (Krutina  v.  Culpep- 
per, 75  Ga.  602;  Hines  v.  Kimball,  47  Ga. 
587)  ;  but  this  motion  cannot  be  made  before 
the  trial  of  the  issues  raised  by  his  claim 
(Gazan  v.  Royce,  78  Ga.  512,  3  S.  E.  753). 

Illinois. —  A  judgment  creditor  has  been  al- 
lowed to  interplead  in  an  attachment  suit 
and  have  a  default  judgment  therein  set 
aside  on  the  ground  that  it  was  based  on  a 
debt  not  due.  Schilling  v.  Deane,  36  111.  App. 
513. 

Iowa. — A  creditor  who  has  not  reduced  his 
claim  to  judgment  or  otherwise  secured  a  lien 
therefor  on  the  property  of  the  debtor  cannot 
attack  an  attachment  levied  on  the  property 
of  his  debtor.  Smith  v.  Sioux  City  Nurserv, 
etc.,  Co.,  109  Iowa  51,  79  N.  W.  457. 

Kentucky.— It  has  been  held  that  any  cred- 
itor who  is  affected  by  an  attachment  against 
his  debtor's  property  may  make  a  motion  to 
have  the  attachment  discharged  (Farmers* 
Nat.  Bank  v.  National  Bank,  4  Ky.  L.  Rep. 
451),  such  as  creditors  claiming  under  a  deed 
of  trust  of  the  attached  property  who  have 
been  allowed  to  controvert  the  attachment 
proceedings  (Bamberger  v.  Halberg,  78  Ky. 
376)  ;  and  collusion  between  the  debtor  and 
the  attaching  creditor  is  sufficient  ground  for 
setting  an  attachment  aside  upon  the  appli- 
cation of  other  creditors  (Moore  v.  Stege,  93 
Ky.  27,  12  Ky.  L.  Rep.  469,  18  S.  W.  1019)  ; 
but  a  general  creditor  having  no  junior  lien 
cannot  controvert  the  ground  of  an  attach- 
ment (Brewer  v.  Spalding,  11  Ky.  L.  Rep. 
307 ) . 

Louisiana. —  Creditors  cannot  have  a  pre- 
vious attachment  dissolved  on  the  ground 
that  it  was  collusively  obtained  when  the 
debt  upon  which  the  attachment  suit  was 
based  was  a  just  one  (John  Henry  Shoe  Co. 
V.  Gilkerson-Sloss  Commission  Co.,  47  La. 
Ann.  860,  17  So.  340)  ;  and  in  a  suit  by  a 
creditor  to  annul  a  judgment  sustaining  an 
attachment,  he  is  restricted  to  showing  fraud 
between  the  attaching  creditor  and  the 
debtor,  and  he  cannot  object  to  defects  in  the 
affidavit  for  such  defenses  are  personal  to  at- 
tachment defendant  (Claflin  v.  Benjamin,  47 
La.  Ann.  1447,  17  So.  864).  See  also  Raw- 
lins V.  Pratt,  45  La.  Ann.  58,  12  So.  197, 
where  judgment  creditors  of  defendant  at- 
tacked a  prior  attachment  and  it  was  held 
that  consent  by  the  debtor  would  not  of  it- 
self invalidate  the  attachment.  Compare 
New  Orleans  Canal,  etc.,  Co.  v.  B^ard,  16  La. 
Ann.  345,  79  Am.  Dec.  582,  where  the  inter- 
vener was  allowed  to  plead  description  as  a 
defense  to  the  attachment  when  defendant 
was  insolvent. 
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Maine. —  It  has  been  held  that  Me.  Rev. 
Stat.  c.  82,  §  19,  which  provides  that  "  gran- 
tees may  appear  and  defend  in  suits  against 
their  grantors  in  which  the  real  estate  is  at- 
tached "  is  not  applicable  to  a  grantee  whose 
conveyance  was  prior  to  the  attachment  in 
question,  since  his  rights  were  not  affected. 
Sprague  v.  A.  &  W.  Sprague  Mfg.  Co.,  76  Me. 
417. 

Maryland. —  A  subsequent  judgment  cred- 
itor can  intervene  in  a  previous  attachment 
and  have  the  attachment  dissolved  because  it 
was  issued  improvidently  by  reason  of  a  fatal 
defect  in  the  affidavit  (Clarke  v.  Meixsell,  29 
Md.  221 )  ;  and  it  has  been  held  generally 
that  any  third  person  claiming  an  interest  in 
the  property  attached  may  have  an  attach- 
ment set  aside  for  defects  apparent  on  the 
face  of  the  proceeding  (Clarke  v.  Meixsell, 
29  Md.  221;  Lambden  v.  Bowie,  2  Md.  334; 
Stone  V.  Magruder,  10  Gill  &  J.  (Md.)  383, 
32  Am.  Dec.  177 ;  Campbell  v.  Morris,  3  Harr. 
&  M.  (Md.)  535 ) .  Compare  Wever  v.  Baltzell, 
6  Gill  &  J.  (Md.)  335,  where  it  was  held  that 
want  of  jurisdiction  in  the  attachment  pro- 
ceeding could  be  taken  advantage  of  at  the 
trial  either  by  defendant  or  a  claimant  of 
the  property. 

Massachusetts. — The  statute  providing  that 
any  subsequent  lienor  may  dispute  the  va- 
lidity and  effect  of  a  prior  attachment  by  fil- 
ing a  petition  in  the  attachment  suit  does 
not  authorize  the  holder  of  a  mortgage  which 
is  prior  to  the  attachment  to  file  such  a  pe- 
tition (Peirce  v.  Richardson,  9  Mete.  (Mass.) 
69)  ;  but  a  subsequent  lienor  has  been  al- 
lowed to  set  up  defenses  which  were  not 
open  to  debtor,  such  as  collusion  between 
debtor  and  plaintiff  (Carter  v.  Gregory,  8 
Pick.  (Mass.)  165). 

Mississippi. —  Under  Miss.  Acts  (1884), 
p.  76,  §  2,  providing  that  a  creditor  of  at- 
tachment defendant  may  intervene  and  con- 
test the  grounds  of  the  attachment,  an  inter- 
vening creditor  must  file  an  affidavit  that 
the  claim  sued  on  was  fictitious  in  order  to 
be  entitled  to  raise  that  issue,  but  such  an 
affidavit  is  unnecessary  when  he  sets  up 
fraud  and  collusion  between  the  attaching 
plaintiff  and  defendant.  Lowenstein  v.  Aaron, 
69  Miss.  341,  12  So.  269.  Compare  Desmond 
V.  Levy,  (Miss.  1893)  12  So.  481,  where  it 
was  held  that  intervening  general  creditors 
could  not  show  that  the  debt  on  which  the 
proceedings  were  based  was  fictitious,  pre- 
sumably because  they  had  not  filed  a  proper 
affidavit. 

Nehraska. —  It  has  been  held  that  a  mort- 
gagee of  chattels  on  which  an  order  of  at- 
tachment had  been  levied  could  not  question 
the  grounds  for  the  issue  of  the  writ.  Meyer 
V.  Keefer,  58  Nebr.  220,  78  N.  W.  506. 

New  Jersey. — A  subsequent  judgment  cred- 
itor has  been  allowed  to  contest  a  prior  at- 
tachment because  the  non-residence  of  defend- 
ant which  was  alleged  as  a  ground  for  the 
attachment  did  not  in  fact  exist.  National 
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2.  Circumstances  Affecting  Defendant's  Right  to  Move^^ — a.  Ownership  of 
Attached  Property.  The  general  right  of  an  attachment  defendant  to  move  for 
the  dissohition  of  the  attachment  made  in  an  action  against  himself^  cannot  be 
defeated  bj  showing  that  he  had  no  interest  in  the  attached  property  at  the  time 
of  the  levy  under  the  writ,^^  for  the  attaching  plaintiff  is  estopped  to  raise  this 


Papeterie  Co.  v.  Kinsey,  54  N.  J.  L.  29,  23 
Atl.  275. 

~Ne\o  York. — ^Any  person  who  has  acquired 
an  interest  in  the  property  attached  may 
move  to  have  the  attachment  set  aside  for 
insufficiency  of  the  affidavits  on  which  it  was 
gi'anted  (Steuben  County  Bank  v.  Alberger, 
78  N.  Y.  252 ;  Smith  v.  Davis,  29  Hun  (N.  Y.) 
306,  3  N.  Y.  Civ.  Proc.  74)  ;  or  on  additional 
affidavits  denying  the  grounds  for  the  attach- 
ment (Thalheimer  v.  Hays,  42  Hun  (N.  Y.) 
93)  ;  for  such  an  attack  is  a  direct  and  not  a 
collateral  one  (Acker  v.  Savnisch,  25  Misc. 
(N.  Y.)  415,  54  N.  Y.  Suppl.  937)  ;  but  the 
interest  must  be  acquired  subsequently  to  the 
levy  of  the  attachment  to  entitle  the  inter- 
ested partv  to  move  (Key  West  Bldg.,  etc., 
Assoc.  V.  key  West  Bank,  18  N.  Y.  Suppl. 
390,  45  N.  Y.  St.  152;  Allen  v.  Key  West 
Bank,  18  N.  Y.  Suppl.  391,  45  N.  Y.  St.  152; 
Brown  v.  Guthrie,  39  Hun  (N.  Y.)  29). 
Compare  Gere  v.  Gundlach,  57  Barb.  (N.  Y. ) 
13,  for  the  earlier  practice  by  which  defend- 
ant alone  could  object  to  defects  in  the  pro- 
ceedings; although  even  then  want  of  juris- 
diction could  be  taken  advantage  of  by  a 
third  party  (Decker  v.  Bryant,  7  Barb. 
(N.  Y. )  182).  A  purchaser  of  part  of  the 
property  attached  acquires  an  interest  therein 
within  the  meaning  of  the  code  (Trow's 
Printing,  etc.,  Co.  v.  Hart,  9  Daly  (N.  Y.) 
413)  ;  and  so  does  a  judgment  creditor,  pro- 
vided he  produces  'proper  evidence  of  his 
judgment  (Sill  Stove  Works  v.  Scott,  62 
N.  Y.  App.  Div.  566,  71  N.  Y.  Suppl.  181). 

Oklahoma. —  Where  an  attachment  was 
levied  after  defendant  had  made  an  assign- 
ment for  the  benefit  of  creditors,  it  was  held 
that  all  the  creditors  of  the  assignor  could 
interplead  in  the  attachment  action  to  have 
the  proceeds  administered  in  equity  as  a 
trust  fund  for  their  benefit.  Hockaday  v. 
Drye,  7  Okla.  288,  54  Pac.  475. 

Pennsylvania. —  A  subsequent  judgment 
creditor  has  been  allowed  to  contest  the  fact 
of  non-residence  alleged  as  a  ground  for  a 
prior  attachment  (Reed's  Appeal,  71  Pa.  St. 
378)  and  to  show  the  illegality  of  a  prior 
attachment  proceeding  (Matter  of  Dillon,  2 
l?earaon  (Pa.)  182)  ;  and  a  claimant  of  the 
Attached  property  has  been  allowed  to  have 
the  attachment  dissolved  for  defects  in  the 
affidavit  (National  Bank  of  Republic  v. 
Tasker,  1  Pa.  Co.  Ct.  173).  Compare  Frost 
V.  Holmes,  11  Wkly.  Notes  Cas.  (Pa.)  442, 
Avhere  a  scire  facias  was  brought  to  revive  a 
judgment  in  an  attachment  suit,  and  it  was 
held  that  an  adverse  claimant  of  the  attached 
property  would  prevail  on  showing  that  at- 
tachment defendant  was  not  a  non-resident, 
because  an  attachment  upon  insufficient 
grounds  created  no  lien. 

iSouth  Dakota. —  The  statute  ( S.  D.  Comp. 


Laws,  §  5011)  providing  that  a  subsequent 
lienor  may  move  to  discharge  an  attachment, 
authorizes  a  motion  for  insufficiency  or  ir- 
regularity of  the  affidavit  and  this  right  is 
irrespective  of  his  right  to  move  as  an  in- 
tervener. Citizens'  Bank  v.  Corkings,  9  S.  D. 
614,  70  N.  W.  1059,  62  Am.  St.  Rep.  891. 

Texas. —  Sureties  on  a  bond  given  to  re- 
plevy attached  property  have  been  allowed 
to  intervene  and  set  up  a  defect  in  the  affi- 
davit (Burch  V.  Watts,  37  Tex.  135),  al- 
though a  claimant  of  the  attached  property 
could  not  raise  this  objection  (Slade  V.  Le 
Page,  8  Tex.  Civ.  App.  403,  27  S.  W.  952)  ; 
and  a  judgment  creditor  has  been  allowed  to 
have  a  prior  attachment  set  aside  for  fraud 
(Murphy  v.  Nash,  (Tex.  Civ.  App.  1898)  45 
S.  W.  944).  But  see  Saunders  v.  Ireland, 
(Tex.  Civ.  App.  1894)  27  S.  W.  880,  where 
it  was  held  that  one  claiming  property 
against  an  attaching  creditor  could  not  in- 
quire into  the  validity  of  the  claim  upon 
which  the  attachment  suit  was  brought. 

West  Virginia. — An  interested  person,  after 
filing  his  petition  in  the  attachment  suit, 
may  attack  the  validity  of  an  attachment  for 
defects  in  the  affi.davit  or  by  controverting 
the  facts  set  forth  as  a  ground  for  attach- 
ment (Capehart  Dowery,  10  W.  Va.  130)  ; 
but  mere  creditors  at  large  are  not  "  inter- 
ested persons "  within  the  meaning  of  the 
code  (Crim  v.  Harmon,  38  W.  Va.  596,  18 
S.  E.  753).  Compare  Tappan  v.  Pease,  7 
W.  Va.  682,  where  it  was  held  that  a  mort- 
gagee who  sought  to  attack  an  attachment 
on  the  land  covered  by  the  mortgage  for  a 
defect  in  the  attachment  affidavit  must  file 
a  petition  and  give  security  for  costs. 

31.  Effect  of  giving  a  bond  to  dissolve  the 
attachment  on  defendant's  right  to  move  see 
supra,  XIII,  E,  4,  f,  (iii). 

32.  Defendant  may  move  although  he  is 
the  only  one  of  several  co-defendants  (Walts 
V.  Nichols,  32  Hun  (N.  Y.)  276;  Windt  v. 
Banniza,  2  Wash.  147,  26  Pac.  189),  trustees 
have  been  appointed  in  pursuance  of  the  act 
relative  to  absconding  debtors  (Matter  of 
Faulkner,  4  Hill  (N.  Y.)  598),  or  the  attach- 
ment has  become  inoperative  because  of 
failure  to  serve  the  summons  within  the 
time  limited  by  statute  (Betzemann  r. 
Brooks,  31  Hun  (N.  Y.)  271)  ;  and  the  ap- 
plication may  be  to  have  the  attachment 
vacated  as  to  the  whole  or  as  to  any  part  of 
the  property  seized  (  Ellsworth  v. "  Scott,  3 
Abb.  N.  Cas.  (N.  Y.)  9). 

In  Rhode  Island  defendant  cannot  impeach 
the  attachment  for  improvidence,  but  can 
only  apply  to  the  court  to  reduce  the  amount 
attached  when  the  levy  has  been  excessive. 
Wood  r.  Watson,  20  R.'  I.  223,  37  Atl.  1030. 

33.  Georgia. —  Holmes  v.  Lansiston,  99  Gi. 
555,  27  S.  E.  155;  Falvev  v.  Adamson,  73 
Ga.  493. 
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objection,^*  but  there  is  no  estoppel  to  show  that  defendant  has  subsequent!} 
parted  with  his  interest  in  the  attached  property  and,  in  some  jurisdictions,  a 
transfer  of  his  entire  interest  has  been  held  to  preclude  defendant  from  moving 
to  dissolve  the  attachment.^^ 

I).  Estoppel.  Although  an  agreement,  after  seizure  of  property  attached,  that 
the  sheriff  shall  sell  summarily  and  retain  the  proceeds  until  final  judgment  pre- 


Louisiana. — Hicks  v.  Duncan,  4  MaH.  N.  S. 
(La.)  314,  where  no  property  had  been  actu- 
ally attached. 

Nebraska. —  Skinner  v.  Pawnee  City  First 
Nat.  Bank,  59  Nebr.  17,  80  N.  W.  42; 
Kountze  v.  Scott,  52  Nebr.  460,  72  N.  W. 
585;  South  Park  Imp.  Co.  i?..  Baker,  51  Nebr. 
392,  70  N.  W.  952;  Grimes  v.  Farrington, 

19  Nebr.  44,  26  N.  W.  618. 

New  York. —  Whitelegge  v.  De  Witt,  12 
Daly  (N.  Y.)  319. 

Ohio. —  Bernard  v.  Schwartz,  22  Ohio  Cir. 
Ct.  147,  12  Ohio  Cir.  Dec.  183.  But  see 
Northern  Bank  v.  Nash,  1  Handy  (Ohio) 
153,  12  Ohio  Dec.  (Reprint)  75,  where  it 
was  held  that  defendant  must  show  an  in- 
terest in  the  attached  property  to  entitle 
him  to  move  for  a  discharge  of  the  attach- 
ment. 

United  States. — Salmon  v.  Mills,  49  Fed. 
333,  4  U.  S.  App.  101,  1  C.  C.  A.  278,  con- 
struing Arkansas  statute. 

Contra,  Powell  v.  Rankin,  80  Ala.  316;  Ma- 
cumber  V.  Beam,  22  Mich.  395 ;  Price  v.  Reed, 

20  Mich.  72;  Chandler  v.  Nash,  5  Mich.  409, 
the  Michigan  cases  being  based  on  the  theory 
that  the  evil  intended  to  be  remedied  by  the 
statute  was  depriving  defendant  of  the  pos- 
session of  his  property,  and  hence  he  could 
not  move  to  have  the  attachment  dissolved, 
unless  he  had  a  right  to  have  the  property 
restored  to  him. 

What  amounts  to  a  lack  of  interest. — Al- 
though it  was  formerly  held  that  the  levy  of 
a  subsequent  execution  upon  attached  prop- 
erty terminated  defendant's  interest  therein 
so  that  he  was  precluded  from  moving  to 
vacate  the  attachment  (Johnson  v.  De  Witt, 
36  Mich.  95),  the  court  has  repudiated  this 
doctrine  (Drs.  K.  &  K.  U.  S.  Medical,  etc.. 
Assoc.  V.  Post,  etc..  Printing  Co.,  58  Mich. 
487,  25  N.  W.  477),  and  it  has  always  been 
the  law  that  the  levy  of  a  subsequent  attach- 
ment on  the  property  previously  attached 
does  not  affect  defendant's  right  to  move 
(Sheldon  v.  Stewart,  43  Mich.  574,  5  N.  W. 
1067;  Schall  v.  Bly,  43  Mich.  401,  5  N.  W. 
651).  See  also  Ripon  Knitting  Works  v. 
Johnson,  93  Mich.  129,  53  N.  W.  17;  Pierce 
V.  Johnson,  93  Mich.  125,  53  N.  W.  16,  18 
L.  R.  A.  486,  where  it  was  held  that  defend- 
ant was  not  precluded  from  moving  to  quash 
the  writ  by  the  fact  that  the  attached  prop- 
erty was  in  the  possession  of  a  third  party 
who  obtained  a  release  thereof  by  giving 
bond.  Compare  Patterson  v.  Goodrich,  31 
Mich.  225,  where  land  belonging  to  a  wife 
and  used  as  a  homestead  by  the  family  was 
attached  in  an  action  against  the  husband, 
and  it  was  held  that  he  had  sufficient  inter- 


est as  head  of  the  family  to  move  for  a  dis- 
solution of  the  attachment. 

Presumption  of  right  to  possession  from 
allegation  of  ownership. —  An  allegation  of 
present  ownership  of  attached  property  is 
enough  to  give  jurisdiction  to  hear  a  petition 
for  the  dissolution  of  the  attachment,  al- 
though it  does  not  distinctly  allege  that 
petitioner  is  entitled  to  the  possession  of  the 
property.  Zook  v.  Blough,  42  Mich.  487,  4 
N.  W.  219;  Macumber  v.  Beam,  22  Mich. 
395. 

34.  Holmes  v.  Langston,  99  Ga.  555,  27 
S.  E.  155 ;  Kountze  v.  Scott,  52  Nebr.  460, 
72  N.  W.  585;  McCord,  etc.,  Co.  v.  Bowen, 
51  Nebr.  247,  70  N.  W.  950;  Dayton  Spice- 
Mills  Co.  V.  Sloan,  49  Nebr.  622,  68  N.  W. 
1040;  Standard  Stamping  Co.  v.  Hetzel,  44 
Nebr.  105,  62  N.  W.  247. 

35.  An  assignor's  interest  in  the  surplus 
after  making  a  general  assignment  for  the 
benefit  of  creditors  is  sufficient  to  entitle  him 
to  move  for  the  dissolution  of  an  attachment 
upon  the  propertv  assigned  (Winona  First 
Nat.  Bank  v.  Randall,  38  Minn.  382,  37  N.  W. 
799 ;  Richards  r.  White,  7  Minn.  345 ;  Rowles 
V.  Hoare,  61  Barb.  (N.  Y.)  266;  Gasherie  v. 
Apple,  14  Abb.  Pr.  (N.  Y.)  64;  Brewer  v.. 
Tucker,  13  Abb.  Pr.  (N.  Y.)  76;  Dickinson 
r.  Benham,  12  Abb.  Pr.  (N.  Y.)  158,  20 
How.  Pr.  (N.  Y.)  343;  Holland  v.  Atzerodt, 
1  Walk.  (Pa.)  237;  Tolerton,  etc.,  Co.  v. 
Casperson,  7  S.  D.  206,  63  N.  W.  908 ;  Teweles 
r.  Lins,  98  Wis.  453,  74  N.  W.  122;  Keith  v. 
Armstrong,  65  Wis.  225,  26  N.  W.  445), 
although  his  right  has  been  limited  in  some 
instances  to  moving  for  the  discharge  of  his 
residuary  interest  (Kountze  v.  Scott,  49 
Nebr.  258,  68  N.  W.  479;  McCord,  etc.,  Co. 
V.  Krause,  36  Nebr.  764,  55  N.  W.  215). 
Compare  Blossom  v.  Estes,  59  How.  Pr. 
(N.  Y. )  381,  where  a  motion  made  nominally 
by  defendant  was  held  proper,  although  the 
real  purpose  was  to  assist  defendant's  as- 
signees. 

A  reason  for  allowing  defendant  to  move 

after  an  assignment  is  that  if  he  succeeds 
costs  are  allowed  to  him  and  damages  for  the 
wrongful  seizure  of  his  property.  Keith  v. 
Armstrong,  65  Wis.  225,  26  N.  W.  445. 

36.  Symns  Grocery  Co.  v.  Snow,  58  Nebr. 
516,  78  N.  W.  1066;  Kountze  v.  Scott,  49 
Nebr.  258,  68  N.  W.  479 ;  Dickinson  V.  Ben- 
ham,  12  Abb.  Pr.  (N.  Y.)  158,  20  How.  Pr. 
(N.  Y.)  343;  Furman  v.  Walter,  13  How. 
Pr.  (N.  Y.)  348.  Compare  Smith-Frazer 
Boot,  etc.,  Co.  V.  Derse,  41  Kan.  150,  21 
Pac.  167,  where  defendant  was  allowed  to 
move  to  dissolve  an  attachment  although  he 
had  mortgaged  the  attached  property  sub- 
sequent thereto. 


[XV,  B,  2,  a] 


ATTACHMENT 


[4  Cyc]  781 


eludes  defendant  from  insisting  on  a  dissolution  of  the  writ,^^  requesting  a  suspen- 
sion of  legal  proceedings  has  been  held  not  to  estop  him  from  moving  to  vacate 
for  plaintiff's  failure  to  publish  within  the  time  prescribed  bj  statute. 

C.  To  Whom  Application  Made.^^  Attachment,  especially  when  a  suit  is 
pending,  is  of  the  nature  of  a  process  of  the  court  over  wliicli  the  court  has  the 
inherent  power  of  control,'^  and  as  a  general  rule  an  application  to  vacate  or  set 
aside  an  attachment  should  be  made  to  the  court  or  judge  trying  the  same.^^  In 
some  jurisdictions,  however,  it  is  expressly  provided  that  the  application  for  relief 
from  an  attachment  may  be  made  to  a  designated  officer  of  the  court,  such  as  a 
court  commissioner  or  the  clerk/^ 

D.  Procedure —  l.  Where  Court  Acts  Ex  Mero  Motu.  Where  an  attachment 
has  been  irregularly  issued,  it  is  within  the  power  of  the  court  to  quasli  or  dis- 


37.  Wiekman  t\  Nalty,  41  La.  Ann.  284, 

6  So.  123.  Compare  Thames  v.  Schloss,  120 
Ala.  470,  24  So.  835,  where  the  consent  of 
one  partner  to  an  attachment  against  part- 
nership property  was  held  to  bar  any  subse- 
quent objection  thereto  either  by  the  firm 
or  by  the  other  partners. 

38.  Mojarrieta  v.  Saenz,  80  N.  Y.  547. 

39.  Power  of  judge  at  chambers  or  in  va- 
cation see  Judges. 

40.  Morgan  v.  Avery,  7  Barb.  (N.  Y.)  656, 
2  Code  Rep.  (N.  1.)  91;  Furman  v.  Walter, 
13  How.  Pr.  (N.  Y.)  348;  Bank  of  Com- 
merce V.  Eutland,  etc.,  R.  Co.,  10  How.  Pr. 
( N.  Y. )  1 ;  Lansingburgh  Bank  v.  McKie,  7 
How.  Pr.  (N.  Y.)  360;  Hildeburn  v.  Phila- 
delphia Watch  Co.,  7  Phila.    (Pa.)  450. 

41.  Weston  v.  Jones,  41  Fla.  188,  25  So. 
888 ;  Ruppert  v.  Haug,  87  N.  Y.  141,  62  How. 
Pr.  (N.  Y.)  364;  Matter  of  Marty,  3  Barb. 
(N.  Y.)  229;  Lansingburgh  Bank  v.  McKie, 

7  How.  Pr.  (N.  Y.)  360;  White  v.  Feather- 
stonhaugh,  7  How.  Pr.  (N.  Y.)  357;  Conklin 
V.  Butcher,  5  How.  Pr.  (N.  Y.)  386,  Code 
Rep.  N.  S.  (N.  Y.)  49;  Winnemucca  Bank 
V.  Mullaney,  29  Oreg.  268,  45  Pac.  796;  Sims 
V.  Tyrer,  96  Va.  5,  26  S.  E.  508  [citing  An- 
derson V.  Johnson,  32  Gratt.  (Va.)  558]. 
See  also  Disher  v.  Disher,  12  Ont.  Pr.  518, 
holding  that  a  judge  of  the  county  court 
who  orders  the  issue  of  a  writ  of  attach- 
ment out  of  the  high  court  under  Ont.  Rev. 
Stat.  (1877),  c.  66,  §  2,  has  no  jurisdiction  to 
entertain  an  application  to  set  aside  such  writ. 

Officer  granting  has  no  power  to  discharge 
after  an  attachment  has  been  regularly  is- 
sued, unless  in  a  case  expressly  provided  for 
by  statute.  Matter  of  Marty,  3  Barb.  (N..  Y.) 
229.  In  Conklin  v.  Dutcher,  5  How.  Pr. 
(N.  Y.)  386,  Code  Rep.  N.  S.  (N.  Y.)  49, 
it  was  held  that  under  N.  Y.  Code  Civ.  Proc. 
^§  324,  349,  an  attachment  improvidently 
granted  could  only  be  vacated  by  application 
to  the  judge  who  granted  it,  or  by  appeal  to 
the  appellate  branch  of  the  court. 

Presiding  judge  need  not  be  he  who 
granted  writ. — Where  an  application  to  va- 
cate an  attachment  is  made  to  the  court  on 
notice,  the  presiding  judge  need  not  be  he 
who  granted  tne  writ.  The  application  is  re- 
quired to  be  made  to  him  only  when  it  is 
made  to  a  judge.  Rupport  r.  Haug,  87  N.  Y. 
141,  62  How.  Pr.  (N.  Y.)  364. 


Hearing  and  determination  at  any  place 
within  judicial  district. —  Under  S.  D.  Comp. 
Laws,  §  4828,  providing  that  motions  may 
be  heard  and  determined  at  any  place  within 
a  judicial  district  in  which  is  situated  a 
county  or  judicial  subdivision  where  the 
same  is  brought  or  is  pending,  a  motion  to 
discharge  an  attachment  in  a  case  pending 
in  the  circuit  court  of  one  county  may  be 
heard  and  determined  in  any  other  county 
of  the  same  circuit.  Benedict  v.  Ralya,  1 
S.  D.  167,  46  N.  W.  188. 

New  York  —  Motion  founded  on  papers. — 
A  motion  to  dissolve  an  attachment  founded 
on  the  papers  on  which  it  is  granted,  which 
N.  Y.  Code  Civ.  Proc.  §  683,  provides  may 
be  heard  with  or  without  notice,  is  not  a 
"  litigated  motion  "  which  rule  1  of  the  ap- 
pellate division  rules  requires  to  be  heard 
in  part  I  of  the  court,  but  is  within  rule  5, 
providing  that  application  for  all  court  or- 
ders eac  parte  —  "  where  notice  is  not  required 
must  be  made  to  the  special  term  for  the 
transaction  of  ex  parte  business."  Sturz  v. 
Fischer,  15  Misc.  (N.  Y.)  410,  36  N.  Y. 
Suppl.  893,  72  N.  Y.  St.  252,  25  N.  Y.  Civ. 
Proc.  202,  2  N.  Y.  Annot.  Cas.  365. 

Pennsylvania  —  Jurisdiction  not  confined 
to  courts  of  common  pleas. — Under  the  Penn- 
sylvania act  of  1869,  giving  jurisdiction  to 
the  court  of  common  pleas  of  the  county  to 
dissolve  an  attachment,  it  has  been  held  that 
such  jurisdiction  is  not  confined  to  the  courts 
of  common  pleas,  but  extends  to  the  district 
and  nisi  prius  courts.  Dallett  r.  Feltus,  7 
Phila.  (Pa.)  627;  Hildeburn  v.  Philadelphia 
Watch  Co.,  7  Phila.  (Pa.)  450. 

42.  Circuit  court  commissioner. —  Schall  r. 
Bly,  43  Mich.  401,  5  N.  W.  651;  Ueyn  v. 
Farrar,  36  Mich.  258;  Macumber  r.  Beam, 
22  Mich.  395;  Price  v.  Reed,  20  Mich.  72; 
Vinton  v.  Mead,  17  Mich.  388;  Albertson  v. 
Edsall,  16  Mich.  203;  Nelson  r.  Hyde,  10 
Mich.  521;  Osborne  v.  Robbins,  10  Mich. 
277;  Edgarton  r.  Hinchman,  7  Mich. 
352. 

Clerk  of  the  superior  court. —  Palmer  r. 
Bosher,  71  N.  C.  291,  where  it  was  held 
that  the  clerk  of  the  superior  court  had 
jurisdiction  to  vacate  an  attachment  under 
N.  C.  Code  Civ.  Proc.  §  212,  notwithstandino- 
N.  C.  Acts  (1870-71),  166,  made  the  process 
returnable  to  court  in  term-time. 
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miss  the  same  ex  mero  motu^  and  without  any  application  for  such  action  by 
defendant  or  any  other  person.^ 

2.  By  Motion  or  Rule  to  Show  Cause  —  a.  In  General  —  (i)  Defects  Appar- 
ent OF  Reg  ORB.  Where  the  defects  are  apparent  on  the  face  of  the  proceed- 
ings^ a  motion  to  quash  the  writ  or  dissolve  the  attachment  is  proper.^^ 

(ii)  Defects  Not  Apparent  of  Record.  In  some  jurisdictions,  where 
the  defects  are  not  apparent  on  the  face  of  the  proceedings  but  defendant  has  a 
good  defense  upon  evidence  dehors  the  record,  an  application  for  the  dissolution 
of  the  attachment  may  be  made  by  motion  or  rule  to  show  cause  why  the  attack- 


43.  Israel  v.  Ivey,  61  N.  C.  551;  Deaver  d. 
Keith,  61  N.  C.  428;  Webb  v.  Bowler,  50 
N.  C.  362;  Mantz  v.  Hendley,  2  Hen.  &  M. 
(Va. )  308;  Neiil  v.  Rogers  Bros.  Produce 
Co.,  41  W.  Va.  37,  23  S.  E.  702.  But  see 
Gaar  r.  Lyon,  99  Ky.  672,  18  Ky.  L.  Rep. 
500,  37  S.  W.  73,  148,  holding  that,  where 
a  general  attachment  on  statutory  grounds 
is  sued  out,  the  grounds  are  not  controverted, 
and  no  motion  to  discharge  is  made,  although 
a  levy  thereunder  is  properly  quashed  be- 
cause the  property  seized  is  not  subject,  the 
attachment  should  be  allowed  to  stand. 

44.  Motion  is  substantially  treated  as  a 
demurrer  to  a  pleading.  Deering  v.  Warren, 
1  S.  D.  35,  44  N.  W.  1068.  See  also  Hub- 
bard V.  Haley,  96  Wis.  578,  71  N.  W.  1036. 
By  a  traverse  of  the  facts  alleged  in  the 
affidavit  (see  infra,  XV,  D,  3)  issues  of  fact 
are  raised  while  the  motion  to  vacate  or 
dissolve  for  irregularities  raises  issues  of 
law.  Deering  v.  Warren,  1  S.  D.  35,  44 
N.  W.  1068.  In  the  one  instance  the  defects 
are  established  by  the  production  of  evi- 
dence, in  the  other  by  an  inspection  of  the 
record.  Johnson  v.  Stockham,  89  Md.  368, 
43  Atl.  943. 

Objections  requiring  introduction  of  evi- 
dence to  sustain  them  cannot,  in  some  juris- 
dictions, be  shown  upon  a  motion  to  quash. 
Hill  V.  Cunningham,  25  Tex.  25  {followed  in 
Sanger  v.  Texas  Gin,  etc.,  Co.,  (Tex.  Civ. 
App.  1898)  47  S.  W.  740].  But  see  infra, 
XV,  D,  2,  a,  (II). 

45.  Alabama. —  De  Bardeleben  v.  Crosby, 
53  Ala.  363;  Hall  v.  Brazleton,  40  Ala.  406; 
Steamboat  Farmer  v.  McCraw,  31  Ala.  659; 
Hazard  v.  Jordan,  12  Ala.  180;  Cotton  v. 
Huey,  4  Ala.  56;  Planters',  etc..  Bank  v. 
Andrews,  8  Port.   (Ala.)  404. 

Arkansas. —  Alexander  v.  Pardue,  30  Ark. 
359. 

Colorado. —  Rice  v.  Hauptman,  2  Colo. 
App.  565,  31  Pac.  862. 

Georgia. —  Blackwell  v.  Compton,  107  Ga. 
764,  33  S.  E.  672;  Garrett  v.  Taylor,  88  Ga. 
467,  14  S.  E.  869;  Brafman  v.  Asher,  78 
Ga.  32 ;  Thompson  v.  Arthur,  Dudley  ( Ga. ) 
253.  See  also  Loeb  v.  Smith,  78  Ga.  504, 
3  S.  E.  438. 

Illinois.— v.  Patterson,  191  111.  246, 
61  N.  E.  126;  House  v.  Hamilton,  43  III. 
185;  Plato  v.  Turrill,  18  111.  273. 

Indiana. —  Fremont  Cultivator  Co.  v.  Ful- 
ton, 103  Ind.  393,  3  N.  E.  135;  Cooper  v. 
Reeves,  13  Ind.  53;  Collins  v.  Nichols,  7 
Ind.  447. 

Iowa.—  Cox  V.   Allen,   91   Iowa   462,  59 
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N.  W.  335;  Lease  v.  Franklin,  84  Iowa  413, 
51  N.  W.  21;  Hastings  v.  Phoenix,  59  Iowa 
394,  13  N.  W.  346;  Rausch  v.  Moore,  48  Iowa 
611,  30  Am.  Rep.  412;  Tidrick  v.  Sulgrove, 
38  Iowa  339 ;  Cramer  v.  White,  29  Iowa  336 ; 
Phillips  V.  Orr,  11  Iowa  283;  P'omroy  v. 
Parmlee,  9  Iowa  140,  74  Am.  Dec.  328; 
Sample  v.  Griffith,  5  Iowa  376 ;  Carothers  v. 
Click,  Morr.  (Iowa)  54. 

Kansas. —  Wm.  W.  Kendall  Boot,  etc.,  Co. 
V.  August,  51  Kan.  53,  32  Pac.  635;  Ball- 
inger  v.  Lantier,  15  Kan.  608. 

Kentucky. —  Kentucky  J  cans  Cloftiing  Co. 
V.  Bohn,  104  Ky.  387,  20  Ky.  L.  Rep.  612, 
47  S.  W.  250. 

Maryland. —  Coward  f.  Dillinger,  56  Md. 
59 ;  Lambden  v.  Bowie,  2  Md.  334. 

Michigan. —  Roelofson  v.  Hatch,  3  Mich. 
277. 

Mississippi. —  Baldwin  v.  Conger,  9  Sm.  & 
M.   (Miss.)  516. 

Missouri. —  Owens  v.  Johns,   59  Mo.  89; 
Graham  v.  Bradbury,  7  Mo.  281;  Smith 
Hackley,  44  Mo.  App.  614. 

New  Hampshire. —  Coughlin  v.  Angell,  68 
N.  H.  352,  44  Atl.  525;  Crawford  v.  Craw- 
ford, 44  N.  H.  428. 

New  York. —  Guarantee  Sav.  Loan,  etc., 
Co.  V.  Moore,  35  N.  Y.  App.  Div.  421,  54 
K  Y.  Suppl.  787,  88  N.  Y.  St.  787;  Van 
Camp  V.  Searle,  79  Hun  (N.  Y.)  134,  29 
N.  Y.  Suppl.  757,  61  N.  Y.  St.  349,24  N.  Y. 
Civ.  Proc.  16  [affirmed  in  147  N.  Y.  150, 
41  N.  E.  427,  70  N.  Y.  St.  878];  Peiffer  v. 
Wheeler,  76  Hun  (N.  Y.)  280,  27  N.  Y. 
Suppl.  771,  59  N.  Y.  St.  106;  Crowns  v. 
Vail,  51  Hun  (N.  Y.)  204,  4  N.  Y.  Suppl. 
324,  21  N.  Y.  St.  208;  Morgan  v.  Avery,  7 
Barb.  (N.  Y.)  656,  2  Code  Rep.  (N.  Y.)  91; 
Sanborn  v.  Elizabethpbrt  Mfg.  Co.,  13  Abb. 
Pr.  (N.  Y.)  432,  22  How.  Pr.  (N.  Y.)  106; 
Boscber  v.  Roullier,  4  Abb.  Pr.  (N.  Y.)  396; 
Downes  v.  Phoenix  Bank,  6  Hill  (N.  Y.)  297; 
Lenox  v.  Howland,  3  Cai.  (N.  Y.)  257. 

North  Carolina. —  Knight  v.  Hatfield,  129 
N.  C.  191,  39  S.  E.  807 ;  Toms  v.  Warson,  66 
N.  C.  417;  Webb  v.  Bowler,  50  N.  C.  362. 

OMo.— Harrison  v.  King,  9  Ohio  St.  388; 
Egan  V.  Lunsden,  2  Disn.  (Ohio)  168;  Ken- 
tucky Northern  Bank  v.  Nash,  1  Handy 
(Ohio)  153,  12  Ohio  Dec.  (Reprint)  75; 
Jacoby  V.  Dotson,  7  Ohio  S.  &  C.  PL  Dec. 
412. 

Oregon.— Winnemucca,  Bank  v.  Mullaney, 
29  Oreg.  268,  45  Pac.  796. 

Pennsylvania. —  Steel  v.  Goodwin,  113  Pa. 
St.  288,  6  Atl.  49;  Crawford  v.  Stewart,  38 
Pa.  St.  34;  Singerly  v.  Dewees,  6  Pa.  Dist. 
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inent  should  not  be  dissolved,^^  the  application  in  such  case  being  supported  by 
affidavits'^  or  other  evidence'^  as  the  statutes  of  each  state  may  provide. 


92,  19  Pa.  Co.  Ct.  80;  H.  B.  Claflin  Co.  v. 
Weiss,  16  Pa.  Co.  Ct.  247;  Herman  v.  Sai- 
ler, 25  Wkly.  Notes  Cas.  (Pa.)  408. 

South  Carolina. —  Kerchner  v.  McCormac, 
25  S.  C.  461;  Bates  v.  Killian,  17  S.  C.  553; 
Metts  V.  Piedmont,  etc.,  L.  Ins.  Co.,  17  S.  C. 
120. 

South  Dakota. —  Wilcox  v.  Smith,  4  S.  D. 
125,  55  N.  W.  1107;  Deering  v.  Warren,  1 
S.  D.  35,  44  N.  W.  1068. 

Tennessee. —  Alabama  Bank  v.  Fitzpatrick, 
4  Humphr.  (Tenn.)  311. 

Texas. —  City  Nat.  Bank  v.  Cupp,  59  Tex. 
268 ;  Hill  v.  Cunningham,  25  Tex.  25 ;  Wright 
V.  Smith,  19  Tex.  297. 

Virginia. —  Sims  v.  Tyrer,  96  Va.  5,  26 
S.  E.  508;  Anderson  v.  Johnson,  32  Gratt. 
(Va.)  558. 

West  Virginia. —  Miller  v.  Fewsmith  Lum- 
ber Co.,  42  W.  Va.  323,  26  S.  E.  175;  Tingle 
V.  Brison,  14  W.  Va.  295. 

Wyoming. —  Cheyenne  First  Nat.  Bank  v. 
Swan,  3  Wyo.  356,  23  Pae.  743. 

United  States. —  Salmon  v.  Mills,  49  Fed. 
333,  4  U.  S.  App.  101,  1  C.  C.  A.  278,  con- 
struing Arkansas  statute. 

Discharge  of  equitable  attachment  upon 
motion  or  demurrer. —  Where  no  sufficient 
cause  of  attachment  is  alleged  in  an  attach- 
ment bill,  such  attachment  may  be  dis- 
charged upon  objection  taken  either  by  mo- 
tion or  demurrer.  Bittick  v.  Wilkins,  7 
Heisk.  (Tenn.)  307. 

Defendant  may  move  to  discharge  as  to 
whole  or  part  of  the  property  attached. 
Kentucky  Northern  Bank  v.  Nash,  1  Handy 
(Ohio)  153,  12  Ohio  Dec.  (Reprint)  75. 

Motion  to  modify  attachment. —  Where  an 
attachment  was  issued  for  a  debt,  part  of 
which  only  was  due,  defendant  is  confined  to 
a  motion  for  a  modification  of  the  writ, 
under  Wis.  Rev.  Stat.  §  2744,  on  that 
ground,  and  a  release  of  the  property  from 
the  attachment  as  to  the  debt  not  due,  be- 
cause of  failure  to  give  a  proper  bond.  Hub- 
bard V.  Haley,  96  Wis.  578,  71  N.  W.  1036. 

46.  Alabama. —  Drakford  v.  Turk,  75  Ala. 
339,  holding  that  when  an  attachment  is 
sued  out  for  a  cause  of  action  upon  which 
the  statutes  do  not  authorize  its  issue,  the 
irregularity  cannot  be  reached  by  a  plea  in 
abatement  or  by  a  motion  to  quash  it.  The 
proper  method  of  reaching  the  objection, 
where  the  writ  will  not  Jie  for  the  enforce- 
'  ment  of  the  action,  is  a  rule  upon  plaintifl' 
to  show  cause  against  the  dissolution  of  the 
writ  and  its  levy;  and  the  motion  must  pre- 
cede a  plea  to  the  merits. 

Louisiana. —  Read  v.  Ware,  2  La.  Ann.  498, 
holding  that  where  a  defendant  seeks  to 
dissolve  an  attachment  on  the  ground  of 
tlie  falsehood  of  the  affidavit  made  to  ob- 
tain it  he  may  do  so  summarily,  by  a  rule 
to  show  cause,  and  it  is  not  nocossnvy  that 
such  a  defense  should  be  set  up  by  plea  or 
exception.  Under  La.  Code  Prac.  art.  258, 
however,  a  writ  of  attachment  can  be  dis- 


solved by  exception  as  well  as  by  rule  to 
show  cause.  Poutz  v.  Reggio,  26  La.  Ann. 
305. 

Alary  land. —  The  truth  of  the  statements  of 
the  affidavit  may  be  inquired  into  upon  a 
motion  to  quash.  Johnson  v.  Stockham,  89 
Md.  368,  43  Atl.  943;  Ferrall  v.  Farnen,  67 
Md.  76,  8  Atl.  819;  Clarke  v.  Meixsell,  29 
Md.  221;  Gover  v.  Barnes,  15  Md.  576. 

Michigan. —  Genesee  County  Sav.  Bank  v. 
Michigan  Barge  Co.,  52  Mich.  164,  17  N.  W. 
790,  18  N.  W.  206;  Gray  v.  York,  44  Mich. 
415,  6  N.  W.  874;  Bower  v.  Town,  12  Mich. 
230;  Roelofson  v.  Hatch,  3  Mich.  277;  Pad- 
dock V.  Matthews,  3  Mich.  18. 

New  York. —  Under  N.  Y.  Code  Civ.  Proc. 
§  683,  a  motion  to  vacate  may  be  founded 
upon  proof  by  affidavit  on  the  part  of  de- 
fendant. Thaiheimer  v.  Hays,  42  Hun  (N.  Y.) 
93;  National  Park  Bank  v.  Whitmore,  7 
N.  Y.  St.  456. 

South  Carolina. —  Attachment  may  be  dis- 
solved or  defeated  upon  two  grounds :  ( 1 ) 
where  some  irregularities  of  fatal  character 
appear  on  the  face  of  the  proceedings;  (2) 
where  the  allegations  upon  which  it  issued 
are  untrue.  The  dissolution  in  either  case 
may  be  had  upon  motion  —  the  first  being 
made  upon  papers  and  the  second  upon  affi- 
davits as  to  matters  dehors  the  record.  Bates 
V.  Killian,  17  S.  C.  553.  And  see  Kerchner 
V.  McCormac,  25  S  C.  461. 

47.  Supporting  affidavits  see  infra,  XV,  D, 
2,  f. 

48.  Affidavits  or  oral  evidence. —  The  mo- 
tion to  vacate  may,  in  some  jurisdictions,  be 
supported  either  by  affidavits  or  by  oral  evi- 
dence. Carnahan  v.  Gustine,  2  Okla.  399,  37 
Pac.  594;  Wearne  v.  France,  3  Wyo.  273, 
21  Pac.  703.  It  is  not,  however,  contem- 
plated by  such  statutes  that  defendant  may 
support  his  motion  to  discharge  both  by  aflfi- 
davits  and  oral  testimony,  and  where  a  de- 
fendant has  made  his  motion  for  a  discharge 
upon  affidavit  he  has  no  right  to  depart  from 
that  mode  of  proof  and  introduce  oral  testi- 
mony in  support  of  his  motion.  Hansen  v. 
Doherty,  1  Wash.  461,  25  Pac.  297. 

Depositions. —  In  some  states  it  is  ex- 
pressly provided  that  upon  trial  of  a  mo- 
tion to  dissolve  an  attachment  depositions 
may  properly  be  introduced  in  evidence. 
Hanna  v.  Barrett,  39  Kan.  446,  18  Pac.  497 
(even  though  taken  upon  insufficient  notice)  ; 
Newton  v.  XVest,  3  Mete.  (Ky.)  24.  See  also 
Gibson  v.  McLauglilin,  1  Browne  (Pa.)  292, 
where  it  was  held  that  the  depositions  of 
the  creditors  were  properly  admitted,  al- 
though taken  after  the  writ  issued.  But 
the  deposition  of  plaintiff'  taken  cx  parte 
after  the  writ  issued  has  been  held  not  ad- 
missible. Coulon  ^^  De  Lisle,  1  Browne  (Pa.) 
291. 

Oral  evidence. —  Unless  expressly  provided 
that  the  trial  shall  be  upon  affidavits  and 
counter-affidavits  it  would  seem  that  upon 
motion  to  dissolve  an  attachment  for  defects 
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b.  Necessity  For  General  Appearance  in  Action.  In  some  jurisdictions 
defendant  may  move  to  vacate  an  attachment  without  appearing  generally  in  the 
action. In  others,  however,  such  motion  cannot  be  made  without  full  appear- 
ance to  the  action.^^ 

e.  Time  to  Move.  As  soon  as  defendant  is  before  the  court  he  may  move 
to  quash  an  attachment  issued  in  the  action  against  him,^^  but  owing  to  varying 
provisions  of  practice  acts  and  of  local  practice  rules  in  different  states  there  is  a 
great  diversity  of  holdings  as  to  the  time  after  which  defendant  cannot  move. 
Thus  while  it  is  required  in  some  jurisdictions  that  defendant  move  to  quash  at 
the  very  outset,^^  and  waives  his  right  to  make  such  a  motion  by  pleading  in  bar- 


not  apparent  of  record,  oral  evidence  is  ad- 
missible to  support  or  disprove  the  grounds 
alleged  in  the  motion.  Holliday  v.  Cohen,  34 
Ark.  707;  Newton  v.  West,  3  Mete.  (Ky.) 
24.  Compare  Kountze  V.  Scott,  52  Nebr.  460, 
72  N.  W.  585,  holding  that  whether  or  not 
oral  evidence  should  be  admitted  on  the  hear- 
ing of  a  motion  for  discharging  the  attach- 
ment rested  in  the  discretion  of  the  court, 
and  that  such  right  was  not  conferred  by 
statute.  In  some  cases  oral  evidence  in  ad- 
dition to  affidavits  is  proper.  Robinson  v. 
Morrison,  2  App.  Cas.  (D.  C.)  105;  Tyler  v. 
Suflford,  24  Kan.  580;  Lambden  v.  Bowie,  2 
Md.  334;  State  v.  Quick,  45  K  J.  L.  308  [fol- 
lowing Baldwin  v.  Flagg,  43  N.  J.  L.  495]. 
See  also  Shadduck  v.  Marsh,  21  N.  J.  L. 
434. 

-Production  of  books  and  papers. —  In 
Schwartz  v.  Atkin,  12  Pa.  Co.  Ct.  373,  it  was 
held  that  upon  a  rule  to  dissolve,  taken  on 
defendant's  motion^  plaintiff  may,  upon  mo- 
tion, have  an  order  on  defendant  to  appear 
with  his  books  and  papers  as  for  cross-exam- 
ination. 

Suppression  of  affidavit  on  failure  to  pro- 
duce affiant. —  Under  Ark.  Code  Proc.  §  661, 
which  provides  that  where  a  provisional  rem- 
edy is  granted  upon  an  affidavit,  and  a  mo- 
tion is  made  to  discharge  or  vacate  it,  the 
party  against  whom  it  is  granted  may  re- 
quire the  production  of  affiant  for  cross-ex- 
amination, and  "  if  the  affiant  is  not  pro- 
duced his  affidavit  shall  be  suppressed,  and  if 
produced  he  may  be  examined  by  either 
party,"  it  is  held  that  it  is  only  where  the 
affidavit  might  be  used  as  evidence  that  it 
can  be  suppressed;  and  that  if  an  attach- 
ment be  issued  on  an  affidavit,  and  the 
grounds  of  attachment  be  controverted,  the 
affidavit  cannot  be  used  as  evidence,  and 
should  not  be  suppressed  because  of  plain- 
tiff's failure  to  produce  affiant  for  cross-ex- 
amination. Churchill  v.  Hill,  59  Ark.  54,  26 
S.  W.  378. 

49.  Manice  v.  Gould,  1  Abb.  Pr.  N.  S. 
(N.  Y.)  255;  Monette  v.  Chardon,  16  Misc. 
(K  Y.)  165,  37  N.  Y.  Suppl.  2,  72  N.  Y.  St. 
135  (defendant  may  appear  generally  or 
specially  for  the  purpose  of  moving  to  vacate 
for  defect  of  jurisdiction). 

50.  Will  v.  Whitney,  15  Ind.  194;  Po- 
dolph  V.  Mayer,  1  Wash.  Terr.  133;  Feurer 
17.  Stewart,  82  Fed.  294  (construing  Washing- 
ton statute) . 

51.  Defendant  may  move  before  the  writ 
has  been  levied  on  property    (Kennedy  v. 

[XV,  D,  2,  b] 


California  Sav.  Bank,  97  Cal.  93,  31  Pac. 
846,  33  Am.  St.  Pep.  163 ;  Winona  First  Nat. 
Bank.  v.  Randall,  38  Minn.  382,  37  N.  W. 
799;  Andrews  v.  Schofield,  27  N.  Y.  App.  Div. 
90,  50  N.  Y.  Suppl.  132)  ;  and  he  need  not 
wait  until  he  files  an  answer  (Quinlan  v. 
Danford,  28  Kan.  507)  ;  or  until  the  return- 
term  of  the  writ  (Wilson  v.  Louis  Cook  Mfg. 
Co.,  88  N.  C.  5).  Compare  De  Leon  t\  Hel- 
ler, 77  Ga.  740,  where  it  was  held  that  a  de- 
murrer to  an  affidavit  could  be  decided  at  the 
first  term,  although  plaintiff  has  the  whole 
of  that  term  during  which  to  file  his  declara- 
tion. 

Motion  premature  before  report  by  com- 
missioner.—  It  has  been-  held  that  the  su- 
preme court  would  not  entertain  a  motion  in 
respect  to  the  regularity  of  the  proceedings 
of  a  commissioner  under  the  act  concerning 
absent,  concealed,  or  absconding  debtors,  un- 
til after  report  made  by  the  commissioner. 
The  jurisdiction  of  the  court  to  review  the 
proceedings  is  acquired  only  by  report  made 
by  certiorari  returned.  Matter  of  Gilbert, 
7  Wend.  (N.  Y.)  490. 

52.  Hall  V.  Brazleton,  40  Ala.  406;  Gill  v. 
Downs,  26  Ala.  670;  Brewster  v.  James,  3 
111.  464;  Beecher  v.  James,  3  111.  462;  Mil- 
tenberger  V.  Lloyd,  2  Dall.  (Pa.)  79,  1  L.  ed. 
297;  Sloo  v.  Powell,  Dall.  (Tex.)  467.  Con- 
tra, Kennedy  v.  Mitchell,  4  Fla.  457.  Com,- 
pare  Kearney  v.  McCullough,  5  Binn.  (Pa.) 
389,  where  it  was  held  that  an  application 
in  the  case  of  an  attachment  brought  to  the 
July  term  was  in  time,  if  made  in  the  De- 
cember term  following,  where  the  July  term 
being  held  for  one  day  only  was  not  regarded 
as  strictly  speaking  a  term. 

Time  fixed  with  reference  to  other  proceed- 
ings.—  It  has  been  held  that  defendant  must 
make  his  motion  to  quash  within  the  time 
prescribed  for  pleading  in  abatement  (Do 
Bardeleben  v.  Crosby,  53  Ala.  363 ;  Steamboat 
Farmer  v.  McCraw,  31  Ala.  659;  Hazard  v. 
Jordan,  12  Ala.  180),  or  within  the  time 
for  answer  (Merritt  v.  St,  Paul,  11  Minn. 
223),  and  the  time  will  not  be  extended  by 
calling  the  motion  a  substituted  motion  (Ma- 
gee  V.  Fogerty,  6  Mont.  237,  11  Pac.  668),  or 
by  an  order  denying  the  motion  without 
prejudice  to  its  renewal  before  another  court 
to  which  the  case  is  removed  (Wallace  v. 
Lewis,  9  Mont.  399,  24  Pac.  22).  Compare 
Reg.  V.  Stewart,  8  Ont.  Pr.  297,  where  de- 
fendant in  attachment  accepted  service  of 
the  writ  with  knowledge  of  all  the  irregulari- 
ties in  the  proceedings,  and  it  was  held  he 
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to  the  principal  cause  of  action  or  bj  pleading  in  abatement  to  the  writ/'^  a 
moj-e  lenient  rule  prevails  in  several  of  the  states,  and  defendant  can  make  his 


could  not  move  to  set  aside  the  attachment 
after  the  time  for  pleading  had  expired. 

Where  the  period  for  opening  a  default  is 
fixed  by  statute  at  twelve  months,  this  re- 
fers to  the  application  by  defendant,  and  if 
the  application  is  made  in  due  time  defend- 
ant is  not  prejudiced  by  the  failure  of  the 
court  to  pass  upon  his  rights  within  the  time 
limited.  Bledsoe  v.  Wrigiit,  2  Baxt.  (Tenn. ) 
471. 

Motion  on  merits  not  defeated  by  laches. — 
The  general  rule  that  a  motion  to  dis- 
charge an  attachment  for  irregularity  must 
be  made  promptly  or  excuse  given  for  the 
laches  does  not  apply  to  a  motion  made  on 
the  merits  (Thalheimer  v.  Hayes,  14  N.  Y. 
Civ.  Proc.  232 ;  Swezey  v.  Bartlett,  3  Abb.  Pr. 
N.  S.  (N.  Y.)  444;  Lawrence  v.  Jones,  15 
Abb.  Pr.  (N.  Y.)  110);  and  mere  lapse  of 
time  within  the  limits  provided  by  the  stat- 
utes, before  levy,  is  no  objection  to  the  ground 
of  the  motion  (Andrews  v.  Schofield,  27  N.  Y. 
App.  Div.  90,  50  K  Y.  Suppl.  132). 

Affidavit  sufficiently  answering  charge  of 
laches. — Laches  charged  against  the  assignee 
of  the  attachment  debtors  in  making  a  mo- 
tion to  set  aside  the  attachment  is  fully  an- 
swered by  his  affidavit,  alleging  that  had  the 
estate  realized  the  amount  for  which  it  had 
been  sold  "by  the  assignors,  prior  to  the  as- 
signment, there  would  have  been  sufficient  to 
pay  all  creditors,  and  that  afterward  he  was 
obliged  to  rescind  the  sale  and  resell  the 
goods  for  less  than  their  worth,  being  barely 
enough  to  pay  plaintiffs,  and  that  he  served 
the  motion  papers  the  day  of  the  sale.  Kahle 
V.  Muller,  57  Hun  (N.  Y.)  144,  11  N.  Y. 
Suppl.  26,  32  N.  Y.  St.  448. 

53.  Alabama. —  Carter  v.  O'Bryan,  105 
Ala.  305,  16  So.  894;  Rosenberg  v.  H.  B. 
Clafiin  Co.,  95  Ala.  249,  10  So.  521 ;  Bledsoe 
V.  Gary,  95  Ala.  70,  10  So.  502;  Drakford  v. 
Turk,  75  Ala.  339.  Compare  Steamboat  Far- 
mer V.  McCraw,  31  Ala.  659,  where  it  was 
held  that  a  third  person  who  was  permitted 
to  come  in  and  defend  against  an  attachment 
was  bound  to  move  before  setting  up  a  de- 
fense to  the  action. 

Illinois. —  Palmer  v.  Logan,  4  111.  56.  Com- 
pare Wheat  V.  Bower,  42  111.  App.  600,  where 
an  attempt  was  made  to  raise  a  defect  m  a 
collateral  proceeding,  and  it  was  held  that 
defendant  waived  the  defect  by  appearing. 

Indiana. —  Foster  v.  Dryfus,  16  Ind.  158. 
'  See  also  Root  v.  Monroe,  5  Blackf.  (Ind.) 
594,  where  a  motion  to  quash  a  writ  of  at- 
tachment made  on  the  calling  of  the  cause 
at  the  term  at  which  the  writ  was  returnable 
and  on  the  first  appearance  of  defendant  was 
held  to  be  in  time,  although  he  had  previously 
entered  special,  bail  in  vacation.  Compare 
Collins  V.  Nichols,  7  Ind.  447,  where  a  mo- 
tion to  quash  was  held  to  be  too  late  after 
appearance  entered,  continuance,  and  trial. 

Louisiana. —  Ealer  v.  McAllister,   14  La. 
Ann.  821;  Enders  v.  The  Steamer  Henry  Clay, 
8  Rob.  (La.)  30.  ' 
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Michigan. —  Crane  v.  Hardy,  1  Mich. 
56. 

Mississippi. — •  Smith  v.  Cromer,  66  Miss. 
157,  5  So.  619;  Bishop  v.  Fennerty,  46  Miss. 
570.  Compare  Thompson  v.  Raymon,  7  How. 
(Miss.)  186,  where  it  was  held  that  a  court 
for  the  correction  of  errors  would  not 
dismiss  an  attachment  for  irregularities 
where  there  was  no  motion  in  the  court 
below. 

New  Jersey. — State  v.  Noblett,  (N.  J. 
1900)  47  Atl.  438. 

New  Mexico. — Wagner  v.  Romero,  3  N.  M. 
131,  3  Pac.  50. 

North  Carolina. — Symons  v.  Northern,  49 
N.  C.  241 ;  Price  V.  Sharp,  24  N.  C.  417. 

Pennsylvania. —  Memphis,  etc.,  R.  Co.  v. 
Wilcox,  48  Pa.  St.  161;  Loewenstein  v. 
Sheetz,  7  Phila.  (Pa.)  361;  Atlas  Steamship 
Co.  V.  U.  S.  Foreign,  etc..  Fruit  Co.,  2  Pa. 
Co.  Ct.  123. 

South  Carolina. —  Townes  v.  Augusta,  46 
S.  C.  15,  23  S.  E.  984;  Young  v.  Gray,  Harp. 
(S.  C.)  38;  Smith  v.  Goudalock,  1  Brev. 
(S.  C.)  468. 

Tennessee. —  Johnson  v.  Luckado,  12  Heisk. 
(Tenn.)  270. 

Wisconsin. —  Woodruff  v.  Sanders,  18  Wis. 
161 ;  Lowe  v.  Stringham,  14  Wis.  222, 

Contra,  Dulin  v.  McCaw,  39  W.  Va.  721,  20 
S.  E.  681,  where  it  was  held  that  defendant 
by  appearing  and  pleading  to  the  principal 
action  did  not  waive  his  right  to  contest  the 
validity  of  the  attachment,  but  merely 
waived  the  right  to  take  objection  to  the  serv- 
ice by  publication.  Compare  Horton  v.  Fan- 
cher,  14  Hun  (N.  Y.)  172,  where  motion  to 
quash  was  disallowed  and  defendant  pleaded 
to  merits,  but  was  held  not  to  have  waived 
his  right  to  insist  on  his  motion  on  an  ap- 
peal. 

Where  proceedings  were  instituted  under 
a  state  law  not  adopted  by  congress  the 

right  to  raise  objection  to  jurisdiction  of  the 
court  was  held  not  to  be  waived  by  pleading 
to  the  merits.  Binns  v.  Williams,  4  McLean 
(U.  S.)  580,  3  Fed.  Cas.  No.  1,423,  construing 
Michigan  statute. 

54.  Rice  v.  Hauptman,  2  Colo.  App.  565, 
31  Pac.  862;  Archer  v.  Claflin,  31  111.  306. 
Contra,  Smith  v.  Hackley,  44  Mo.  App.  614; 
Harrisburg  Boot,  etc..  Co.  v.  Johnson.  3  Pa. 
Dist.  433.  Compare  Stoddard  v.  Miller,  29  111. 
291,  where  it  was  held  that  the  right  to  make 
a  motion  to  dismiss  the  suit  because  the 
declaration  was  not  filed  in  time  was  not 
waived  by  pleading  in  abatement  to  an  at- 
tachment writ. 

Simultaneous  motion  to  quash  and  plea  in 
abatement. —  In  Arkansas  defendant  may 
file  a  motion  to  vacate  and  plead  in  abate- 
ment at  the  same  time,  and  the  court  will 
postpone  action  on  the  motion  until  the  issue 
of  fact  is  determined,  and  then  decide  the 
motion  in  the  light  of  the  result  reached 
upon  that  issue.  Salmon  v.  Mills,  49  Fed. 
333,  4  U.  S.  App.  101,  1  C.  C.  A.  278. 
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motion  to  quash  at  any  time  before  final  judgment  or  even  after  judgment,^^ 
provided  the  proceeds  of  the  attached  property  have  not  been  applied  in  sat- 
isfaction of  the  judgment.^'^ 

d.  Notice  of  Application  —  (i)  Necessity  For.  As  a  general  rule,  notice 
should  be  given  to  plaintiff  of  a  motion  to  dissolve  or  discharge  an  attachment,^^ 


55.  Kansas. —  Guest  v.  Kiamsey,  50  Kan. 
709,  33  Pae.  17;  Smith- Frazer  Boot,  etc., 
Co.  V.  Derse,  41  Kan.  150,  21  Pac.  167;^Dog- 
gett  V.  Bell,  32  Kan.  298,  4  Pac.  292;  Mer- 
chants' Nat.  Bank  v.  Danford.  28  Kan.  512; 
Quinlan  v.  Danford,  28  Kan.  507. 

Louisiana. —  Shewell  v.  Stone,  12  Mart. 
(La.)  386. 

Michigan. —  Gore  v.  Ray,  73.  Mich.  385,  41 
N.  W.  329. 

Nebraska. —  Herman  v.  Hayes,  58  Nebr.  54, 
78  N.  W.  365;  Stutzner  v.  Printz,  43  Nebr. 
306,  61  N.  W.  620;  Moline,  etc.,  Co.  v.  Cur- 
tis, 38  Nebr.  520,  57  N.  W.  161;  Reed  v. 
Maben,  21  Nebr.  696,  33  N.  W.  252;  Hilton 
V.  Ross,  9  Nebr.  406,  2  N.  W.  862. 

Ohio. —  Egan  v.  Lumsden,  2  Disn.  (Ohio) 
168;  Ross  v.  Miller  Merchant  Tailoring  Co., 
7  Ohio  Cir.  Ct.  51. 

Wyoming. —  Cheyenne  First  Nat.  Bank  v. 
Swan,  3  Wyo.  356,  23  Pac.  743. 

A  motion  to  quash  must  be  submitted  to 
the  court  as  well  as  filed  before  judgment 
in  order  to  be  seasonable  (Herman  v.  Hayes, 
58  Nebr.  54,  78  N.  W.  365  [overruling  on 
this  point  Stutzner  v.  Printz,  43  Nebr.  306, 
61  N.  W.  620] )  ;  but  where  the  motion  has 
been  heard  before  trial,  the  court  may  rule 
upon  it  after  judgment  (Moline,  etc.,  Co.  v. 
Curtis,  38  Nebr.  520,  57  N.  W.  161  [distin- 
guishing Rudolf  V.  McDonald,  6  Nebr.  163]). 

Defendant  may  move  to  quash  after  an- 
nouncement of  ready  for  trial  ( Osborn  v. 
Schiffer,  37  Tex.  434)  ;  or  at  any  time  when 
the  answer  stands  undisposed  of,  although 
It  may  be  insufficient  (Winona  First  Nat. 
Bank  v.  Randall,  38  Minn.  382,  37  N.  W. 
799). 

A  garnishee  may  move  to  quash  after  hav- 
ing appeared  and  confessed  assets  and  ex- 
pressed willingness  to  abide  by  order  of  the 
court  in  the  premises.  Cromwell  v.  Royal 
Canadian  Ins.  Co.,  49  Md.  366,  33  Am.  Rep. 
258.  Compare  Noyes  v.  Canada,  30  Fed.  665, 
construing  Kansas  statute,  where  it  was  held 
that  even  if  appearance  waived  defendant's 
right  to  object  to  the  invalidity  of  attach- 
ment proceedings,  it  would  not  preclude  gar- 
nishees summoned  in  the  suit  from  contesting 
the  validity  of  the  attachment. 

56.  Thompson  v.  Culver,  38  Barb.  (N.  Y.) 
442,  15  Abb.  Pr.  (N.  Y.)  97,  24  How.  Pr. 
(N.  Y.)  286;  Zerega  v.  Benoist,  7  Rob.  (N.  Y.) 
199,  33  How.  Pr.  (N.  Y.)  129 ;  Drury  v.  Rus- 
sell, 27  How.  Pr.  (N.  Y.)  130;  Bittick  v. 
Wilkins,  7  Heisk.  (Tenn.)  307;  Watt  v. 
Carnes,  4  Heisk.  (Tenn.)  532. 

Contra. —  /otya.— Clark  v.  Tull,  113  Iowa 
143,  84  N.  W.  1030. 

Minnesota. —  McDonald  v.  Clark,  53  Minn. 
230,  54  N.  W.  1118. 

Pennsylvania. —  Whiteside  v.  Oakman,  1 
Dall.    (Pa.)    294,   1  L.  ed.   143.  Compare 
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Keegan  v.  Sutton,  12  Wkly.  Notes  Cas.  (Pa.) 
292,  where  it  was  held  that  a  judgment  ren- 
dered for  want  of  an  appearance  in  foreign 
attachment  may  be  opened  and  the  attach- 
ment quashed,  where  it  is  shown  that  de- 
fendant is  in  fact  a  resident  of  the  state. 

West  Virginia. —  Camden  v.  McCoy,  48 
W.  Va.  377,  37  S.  E.  637. 

Wisconsin. —  Jarvis  v.  Barrett,  14  Wis. 
591. 

Although  the  debtor  has  previously  applied 
for  and  had  a  hearing  pursuant  to  the  stat- 
ute in  any  proceedings  under  the  absconding 
debtors'  act,  he  will  not  be  precluded  from 
questioning  the  sufficiency  of  the  evidence  to 
give  jurisdiction  to  the  officer  issuing  the 
attachment.  Matter  of  Faulkner,  4  Hill 
(N.  Y.)  598. 

Order  of  motions. —  After  a  judgment  of 
condemnation  has  been  rendered  in  attach- 
ment, if  the  defendant  desire  to  move  to 
quash  a  writ  he  should .  first  move  to  strike 
out  the  judgment  and  then  make  his  motion. 
Boarman  v.  Patterson,  1  Gill  (Md.)  372. 

After  judgment  has  been  affirmed  on  ap- 
peal it  is  too  late  to  move  to  quash  an  at- 
tachment. Bassett  v.  Hughes,  48  Wis.  23,  3 
N.  W.  770. 

57.  Andrews  v.  Schofield,  27  N.  Y.  App. 
Div.  90,  50  N.  Y.  Suppl.  132;  Parsons  v. 
Sprague,  30  Hun  (N.  Y.)  19,  3  N.  Y.  Civ. 
Proc.  290,  65  How.  Pr.  (N.  Y.)  151;  Thomp- 
son V.  Culver,  38  Barb.  (N.  Y.)  442,  15  Abb. 
Pr.  (N.  Y.)  97,  24  How.  Pr.  (N.  Y.)  286; 
Friede  v.  Weissenthanner,  27  Misc.  (N.  Y.) 
518,  58  N.  Y.  Suppl.  336;  Claflin  v.  Baere, 
57  How.  Pr.  (N.  Y.)  78. 

An  actual  and  real  application  of  the  prop- 
erty or  its  proceeds  is  intended  and  a  mere 
levy  under  an  execution  will  not  be  regarded 
as  such  an  actual  application  as  will  bar  the 
right  of  the  subsequent  lienor  to  move  it. 
Woodmansee  v.  Rogers,  82  N.  Y.  88,  59  How. 
Pr.  (N.  Y.)  402. 

Where  the  writ  is  void  a  court  may  vacate 
the  attachment  at  any  time  when  its  at- 
tention is  called  to  the  fact  (Black  v.  Scan- 
Ion,  48  Ga.  12;  Goodyear  Rubber  Co.  v. 
Knapp,  61  Wis.  103,  20  N.  W.  651)  ;  and  the 
same  rule  has  been  applied  to  motions  based 
on  defects  which  go  to  the  question  of  juris- 
diction (Evesson  v.  Selby,  32  Md.  340;  Barr 
V.  Perry,  3  Gill  (Md.)  313;  Stone  v.  Magru- 
der,  10  Gill  &  J.  (Md.)  383,  32  Am.  Dec.  177; 
Bruce  v.  Cook,  6  Gill  &  J.  (Md.)  345).  Com- 
pare Merritt  v.  St.  Paul,  11  Minn.  223,  where 
the  writ  was  void  and  the  court  held  there 
was  no  waiver  by  failure  to  move  to  quash 
for  there  was  nothing  to  be  vacated. 

58.  California. —  Freeborji  v.  Glazer,  10 
Cal.  337. 

Kansas. —  Guest  v.  Ramsey,  50  Kan.  709, 
33  Pac.  17;  Smith-Frazer  Boot,  etc.,  Co.  V. 


ATTACHMENT 


[4  Cyc]  787 


but  such  notice  is  unnecessary  where  the  motion  is  founded  upon  plaintiff's  appli- 
cation and  proofs.^^ 

(ii)  Form  AND  Sufficiency  —  (a)  In  General.    In  some  states  the  manner 
and  time^^  of  notice  are  prescribed  while  in  others  provision  is  made  only  for 
"  reasonable "  notice.^^    In  such  case  the  reasonableness  of  the  notice  will  be 
determined  by  the  circumstances  and  conditions  existing  at  the  time  the  matter 
was  to  be  presented.^^ 

(b)  Specif yi7ig  Grounds.  In  some  jurisdictions  the  notice  of  motion  to  vacate 
an  attachment  for  irregularity  must  specify  the  irregularity  complained  of,^  but 
it  has  been  held  that  this  rule  does  not  apply  where  the  defect  is  not  a  mere 
irregularity.^^ 

e.  Requisites  of  Motion  op  Application  —  (i)  Entitling.  A  motion  to 
quash  or  vacate  should  be  entitled  as  in  the  original  cause  except  in  a  special 
proceeding.^'^ 

(ii)  Particular  Averments —  (a)  Specifying  Grounds  of  Application. 
A  motion  for  the  dissolution  of  an  attachment  must  state  the  grounds  relied  on, 


Derse,  41  Kan.  150,  21  Pac.  167;  Merchants' 
Nat.  Bank  v.  Danford,  28  Kan.  512;  Quinlan 
V.  Danford,  28  Kan.  507. 

Louisiana. —  Claflin  v.  Lisso,  31  La.  Ann. 
171,  holding  that  a  judge  has  no  authority 
to  release  an  attachment  of  property  claimed 
to  be  exempt  from  seizure  on  the  ex  parte 
application  of  defendant,  but  that  plaintiff 
must  be  duly  notified  and  given  an  opportu- 
nity to  be  heard. 

Minnesota. —  Blake  v.  Sherman,  12  Minn. 
420. 

Montana. —  Omaha  Upholstering  Co.  u. 
Chauvin-Fant  Furniture  Co.,  18  Mont.  468, 
45  Pac.  1087. 

Nebraska. — Herman  v.  Hayes,  58  Nebr.  54, 
78  N.  W.  365;  Sterling  Mfg.  Co.  v.  Hough, 
49  Nebr.  618,  68  N.  W.  1019. 

59.  Thalheimer  v.  Hays,  42  Hun  (N.  Y.) 
93. 

60.  Upon  whom  served. —  Service  of  cita- 
tion is  to  be  made  upon  plaintiff  in  the  at- 
tachment, if  found  within  the  county,  and  if 
not,  then  upon  his  agent  or  attorney.  Cleland 
V.  Clark,  111  Mich.  336,  69  N.  W.  652,  hold- 
ing that  service  upon  attorney  was  sufficient, 
although  both  plaintiff  and  attorney  were 
non-residents,  and  the  latter  was  within  the 
countj^  only  for  the  purposes  of  the  attach- 
ment. 

Manner  of  service. —  Service  of  citation  is 
by  reading  the  same  to  the  party  upon  whom 
it  is  intended  to  be  served.  Cleland  v.  Clark, 
111  Mich.  336,  60  N.  W.  652,  holding  that 
service  upon  an  attorney  without  reading  the 
citation  to  him  was  insufficient. 

Intention  to  use  affidavit. —  Plaintiff  is  en- 
titled to  notice  that  an  affidavit  is  to  be 
used  upon  the  hearing  of  a  motion.  Meyer 
Bros.  Drug  Co.  v.  Malm,  47  Kan.  762,  28 
Pac.  1011. 

61.  Thus  in  Michigan,  in  proceedings  to 
dissolve  an  attachment,  the  citation  is  to 
be  served  at  least  three  days  before  the  re- 
turn-day (Cleland  v.  Clark,  111  Mich.  336, 
69  N.  W.  652),  exclusive  of  Sunday  (St.  Ig- 
nace  First  Nat.  Bank  v.  Williams  Milling 
Co.,  110  Mich.  15,  67  N.  W.  976). 

62.  Guest  V.  Ramsey,  50  Kan.  709,  33  Pac. 
17;  Quinlan  v.  Danford,  28  Kan.  507;  Ster- 


ling Mfg.  Co.  V.  Hough,  49  Nebr.  618,  68 
N.  W.  1019. 

63.  Sterling  Mfg.  Co.  v.  Hough,  49  Nebr. 
618,  68  N.  W.  1019. 

Notice  one  day  after  levy. —  Where  a  de- 
fendant intends  to  make  a  motion  to  dis- 
charge an  attachment,  if  he  gives  plaintiff 
notice  of  his  intended  motion  a  day  after 
the  attachment  was  levied,  which  is  of  course 
before  judgment,  such  notice  is  reasonable 
within  the  meaning  of  the  statute  requiring 
it.  Kirk  v.  Stevenson,  59  Ohio  St.  556,  53 
N.  E.  49. 

Ten  days'  notice  of  motion  to  vacate  at- 
tachment where  there  is  no  statute  regulat- 
ing such  rule  is  sufficient.  Blake  v.  Sherman, 
12  Minn.  420. 

Notice  held  sufficiently  certain. —  Where  a 
notice  of  a  motion  to  vacate  a  writ  of  at- 
tachment recited  the  hearing  for  the  "  next 
special  or  adjourned  term "  of  the  district 
court  of  Olmstead  county,  "  to  be  held,  etc., 
on  the  28th  day  of  January,  1867,"  it  was 
not  void  for  uncertainty.  Blake  v.  Sherman, 
12  Minn.  420. 

64.  Freeborn  v.  Glazer,  10  Cal.  337;  An- 
drews V.  Schofield,  27  N.  Y.  App.  Div.  90, 
50  N.  Y.  Suppl.  132;  Marietta  First  Nat. 
Bank  v.  Brunswick  Chemical  Works,  3  Silv. 
Supreme  (N.  Y.)  61,  6  N.  Y.  Suppl.  318,  25 
N.  Y.  St.  830,  17  N.  Y.  Civ.  Proc.  229 
[affirming  5  N.  Y.  Suppl.  824, and  affirmed  in 
119  N.  Y.  645,  23  N.  E.  1149,  29  N.  Y.  St. 
993];  Weehawken  Wharf  Co.  r.  Knicker- 
bocker Coal  Co.,  24  Misc.  (N.  Y.)  683,  53 
N.  Y.  Suppl.  982  [reversing  22  Misc.  (N.  Y.) 
768,  49  N.  Y.  Suppl.  1150,  22  Misc.  (N.  Y.) 
559,  49  N.  Y.  Suppl.  1001];  Lipscomb  v. 
Rice,  47  S.  C.  14.  24  S.  E.  925 ;  Cupit  v.  Park 
City  Bank,  11  Utah  427,  37  Pac.  564,  40  Pac. 
707. 

65.  Andrews  v.  Schofield,  27  N.  Y.  App. 
Div.  90,  50  N.  Y.  Suppl.  132:  Walts  v. 
Nichols,  32  Hun  (N.  Y.)  276;  Lipscomb  v. 
Rice,  47  S.  C.  14,  24  S.  E.  925. 

66.  For  forms  of  motion  to  dissolve  at- 
tachments s<^o  West  r.  Woolfolk,  21  Fla. 
189:  Kilpatrick  v.  O'Connell,  62  Md.  403. 

67.  Heyn  r.  Farrar,  36  Mich.  258.  where 
it  was  held  that  proceedings  to  dissolve,  taken 

[XV,  D,  2,  e,  (II),  (a)] 


788    [4  Cye.] 


ATTACHMENT 


and  should  specify  and  point  out  explicitly  the  defects  complained  of ;  ^  but  an 
attachment  may  be  vacated  for  a  jurisdictional  defect  in  the  original  affidavit, 
although  the  motion  specifies  no  irregularity    or  assigns  erroneous  reasons."^^ 

(b)  Denying  Grounds  Alleged  in  Affidmit  For  Attachment.  A  petition  in 
support  of  an  application  for  the  dissolution  of  an  attachment  based  upon  the 
falsity  of  the  grounds  upon  which  such  attachment  was  issued  must  deny  the  exist- 
ence of  the  facts  alleged  in  the  affidavit.'^^    Where  the  facts  stated  in  the  affidavit 


before  a  circuit  court  commissioner,  need 
not  be  entitled  in  the  original  cause. 

Objection  that  the  moving  papers  were  im- 
properly entitled  cannot  be  taken  for  the 
first  time  on  appeal.  Walts  v.  Nichols,  32 
Hun  (N.  Y.)  276. 

68.  California. —  Freeborn  v.  Glazer,  10 
Cal.  337. 

Kansas. —  Payne  v.  Kansas  City  First  Nat. 
Bank,  16  Kan.  147;  Ferguson  v.  Smith,  10 
Kan.  396. 

Maryland. —  Kilpatrick  v.  O'Connell,  62 
Md.  403. 

Michigan. —  Osborne  v.  Bobbins,  10  Mich. 
277. 

Montana. —  Omaha  Upholstering  Co.  v. 
Chauvin-Fant  Furniture  Co.,  18  Mont.  468, 

45  Pac.  1087,  holding  that  it  was  not  enough 
to  state  that  the  motion  would  be  made  on 
the  ground  that  the  writ  was  improperly  is- 
sued, or  to  refer  for  the  grounds  to  the  affi- 
davits filed. 

ISlew  York. —  Kloh  v.  New  York  Fertilizer 
Co.,  86  Hun  (N.  Y.)  266,  33  N.  Y.  Suppl. 
343,  67  N.  Y.  St.  85;  Kahle  v.  Muller,  57 
Hun  (N.  Y.)  144,  11  N.  Y.  Suppl.  26,  32 
N.  Y.  St.  448;  Rothschild  v.  Mooney,  13 
N.  Y.  Suppl.  125,  36  N.  Y.  St.  565;  Mac- 
Donald  V.  Kieferdorf,  18  N.  Y.  Suppl.  763, 

46  N.  Y.  St.  176,  22  N.  Y.  Civ.  Proc.  105. 
Tennessee. —  Waggoner    v.    St.    John,  10 

Heisk.   (Tenn.)  503. 

Washington. —  Windt  v.  Banniza,  2  Wash. 
147,  26  Pac.  189. 

Wisconsin. —  Hubbard  v.  Haley,  96  Wis. 
578,  71  N.  W.  1036. 

Reason  for  rule. —  A  motion  to  dismiss 
founded  on  any  defects  that  might  be 
amended  should  specify  the  grounds  so  that 
the  plaintiflf  may  have  an  opportunity  to 
amend.  Ferguson  v.  Smith,  10  Kan.  396; 
Waggoner  v.  St.  John,  10  Heisk.  (Tenn.) 
503. 

Amendment  of  rule  to  show  cause  by  add- 
ing new  ground. —  A  motion  to  amend  a  rule 
to  show  cause  why  an  attachment  should  not 
be  dissolved,  by  adding  a  new  ground,  may 
be  allowed  even  after  the  trial  of  the  rule 
has  commenced,  where  no  issue  has  been 
joined  in  the  case  and  where  the  additional 
ground  is  based  on  matter  apparent  on  the 
face  of  the  petition,  and  its  allowance  is  not 
calculated  to  delay  the  trial  of  the  rule  or  to 
take  the  other  parties  by  surprise.  Brinegar 
V.  Griffin,  2  La.  Ann.  154. 

Effect  of  failure  to  distinguisji  where  part 
of  debt  not  due. —  A  motion  to  quash  an  at- 
tachment is  in  the  nature  of  a  general  de- 
murrer, and  the  rule  is  that  where  a  pleader 
attempts  to  state  two  causes  of  action  and 
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fails  as  to  one,  the  general  demurrer  to  the 
whole  complaint  must  be  overruled.  Hence, - 
if  a  motion  to  quash  does  not  distinguish 
between  that  part  of  the  debt  due  and  the 
part  not  due,  the  motion  as  to  the  whole 
will  properly  be  denied,  if  the  writ  on  its 
face  is  sufficient.  Hubbard  v.  Haley,  96 
Wis.  578,  71  N.  W.  1036. 
Effect  of  urging  non-jurisdictional  reason. 

—  Where  defendant  in  a  foreign  attachment 
moves  to  quash  on  the  ground  that  he  was 
resident,  but  also  cites  in  his  petition  to 
quash  a  reason  not  going  to  the  jurisdiction 
of  the  court,  he  is  not  precluded  by  urging 
such  non-jurisdictional  reason  from  claiming 
a  dissolution.  Turner  v.  Larkin,  12  Pa. 
Super.  Ct.  284,  7  Del.  Co.  (Pa.)  543. 

Right  to  set  up  insufficiency  and  falsity 
of  affidavit  in  same  motion. —  Under  S.  D. 
Comp.  Laws,  §  5011,  a  defendant  may  unite 
in  the  same  motion  as  a  ground  for  dis- 
charging an  attachment  that  the  affidavit  is 
insufficient  in  form  or  substance,  and  is  in 
fact  untrue.  Wilcox  v.  Smith,  4  S.  D.  125, 
55  N.  W.  1107. 

Waiver  of  objections  not  raised  on  motion. 

—  When  an  attorney  appears  and  moves  to 
quash  an  attachment,  he  must  urge  all  the 
objections  he  intends  to  make  in  support  of 
his  motion,  and  he  will  be  considered  as 
having  waived  other  objections  at  least  for 
technical  errors.  Norton  v.  Dow,  10  111.  459. 
See  also  Walts  n.  Nichols,  32  Hun  (N.  Y.) 
276. 

Objection  for  failure  to  specify  too  late  on 
appeal. —  Objections  to  a  motion  to  vacate 
on  the  ground  that  the  moving  papers  do  not 
show  that  the  moving  creditors  had  obtained 
any  valid  attachment,  and  that  the  particu- 
lar irregularity  in  the  attachment  is  not 
specified  therein,  cannot  be  made  for  the  first 
time  in  an  appellate  court.  MacDonald  v. 
Kieferdorf,  18  N.  Y.  Suppl.  763,  46  N.  Y. 
St.  176,  22  N.  Y.  Civ.  Proc.  105. 

Where  it  appears  that  grounds  assigned  in 
the  motion  were  bad,  and  it  does  not  appear 
on  what  ground  the  quashing  took  place,  an 
order  quashing  the  attachment  js  erroneous. 
Dawson  v.  Miller,  20  Tex.  171,  70  Am.  Dec. 
380. 

69.  Weehawken  Wharf  Co.  v.  Knicker- 
bocker Coal  Co.,  24  Misc.  (N.  Y.)  683,  53 
N.  Y.  Suppl.  982. 

70.  Bruce  v.  Cook,  6  Gill  &  J.  (Md.)  345. 

71.  Stock  V.  Keynolds,  121  Mich.  356,  80 
N.  W.  289;  Bane  v.  Keys,  115  Mich.  244,  73 
N.  W.  230;  Patterson  v.  Goodrich,  31  Mich. 
225. 

Denial  in  the  alternative.^ — In  a  petition 
to  dissolve  an  attachment  a  denial  that  de- 
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upon  whicli  the  attachment  was  granted  2iYQ^rima facie  sufficient  to  justify  the 
issue  thereof,  and  defendant  fails  to  make  any  explanation  of  the  same  in  his 
motion  to  vacate,  the  attachment  will  not  be  disturbed."^^ 

(c)  Description  of  Projperty  Attached.  An  application  for  the  dissolution  of 
an  attachment  should  show  that  defendant's  property  was  attached,  the  jurisdic- 
tion of  the  officer  depending  on  such  facts  and  should  describe  the  same,'^^ 
since  the  sufficiency  of  description  goes  to  the  question  of  the  court's  jurisdiction, 
and  no  order  respecting  the  property  could  be  made  unless  the  same  be  known. 

(ill)  Bequest  For  Bestobation.  Upon  application  to  dissolve  an  attach- 
ment, it  has  been  held  that  it  is  not  necessary  that  the  petitioner  ask  for  restora- 
tion of  the  property ."^^ 

(iv)  Yebification.  Verification  of  a  motion  has  been  held  to  be  unnecessary  '^'^ 
although  proper.''^ 

f .  Supporting  AflBdavits  —  (i)  Tn  General.  Where  the  application  to  vacate 
is  based  on  evidence  dehors  the  record  it  is  usually  supported  by  affidavits.'^ 


fendant  has  assigned,  disposed  of,  or  con- 
cealed his  property  is  not  demurrable.  Ionia 
First  Nat.  Bank  v.  Steele,  81  Mich.  93,  45 
N.  W.  579. 

Denial  in  conjunctive. —  A  petition  by  de- 
fendant denying  "  that  he  has  assigned,  dis- 
posed of,  and  that  he  is  about  to  assign,  dis- 
pose of,  and  conceal,  his  property,  with  in- 
tent to  defraud  his  creditors,  or  that  he  has 
made  any  fraudulent  disposition  whatever 
of  his  property  with  said  intent"  is  bad  as 
being  in  the  conjunctive.  Bane  v.  Keys,  115 
Mich.  244,  73  N.  W.  230. 

72.  Wickham  v.  Stern,  9  N.  Y.  Suppl.  803, 
28  N.  Y.  St.  154,  18  N.  Y.  Civ.  Proc.  63; 
Marietta  First  Nat.  Bank  v.  Bushwiek  Chemi- 
cal Works,  5  N.  Y.  Suppl.  824  [aprmed  in 
53  Hun  (N.  Y.)  635,  3  Silv.  Supreme  (N.  Y.) 
61,  6  N.  Y.  Suppl.  318,  25  N.  Y.  St.  830, 
17  N.  Y.  Civ.  Proc.  229];  Pach  v.  Orr,  1 
N.  Y.  Suppl.  760,  17  N.  Y.  St.  367,  15  N.  Y. 
Civ.  Proc.  176. 

73.  Osborne  v.  Robbins,  10  Mich.  277. 

74.  Macumber  v.  Beam,  22  Mich.  395; 
Nelson  v.  Hyde,  10  Mich.  521;  Osborne  V. 
Bobbins,  10  Mich.  277;  Chandler  v.  Nash, 
5  Mich.  409. 

75.  Nelson  v.  Hyde,  10  Mich.  521  (where 
it  was  held  that  a  petition  stating  simply 
that  "  property  to  the  value  of,"  etc.,  "  was 
attached  and  is  now  in  the  possession  of  the 
sheriff "  was  defective  as  to  description )  ; 
Osborne  v.  Bobbins,  10  Mich.  277. 

76.  Smith  v.  Collins,  41  Mich.  173,  2 
N.  W.  177. 

77.  Wm.  W.  Kendall  Boot,  etc.,  Co.  v. 
August,  51  Kan.  53,  32  Pac.  635. 

78.  Osborne  v.  Bobbins,  10  Mich.  277,  pro- 
cedure before  circuit  court  commissioner. 

79.  Arkansas. —  Holliday  v.  Cohen,  34 
Ark.  707. 

California. —  Barbieri  v.  Bamelli,  84  Cal. 
174,  24  Pae.  113. 

Colorado. —  Wehle  i;.  Kerbs,  6  Colo.  167. 

District  of  Columbia. — Barbour  v.  Paige 
Hotel  Co.,  2  App.  Cas.  (D.  C.)  174;  Bobin- 
son  V.  Morrison,  2  App.  Cas.  (D.  C.)  105. 

Florida. —  Weston  v.  Jones,  41  Fla.  188, 
25  So.  888,  written  oath  by  defendant  that 
the  allegations  of  plaintiff's  affidavit  were 


untrue,  either  as  to  the  debt  or  sum  de- 
manded, or  as  to  the  special  cause  assigned 
for  granting  the  attachment. 

Indian  Territory. —  Martin  v.  Berry,  1 
Indian  Terr.  399,  37  S.  W.  835;  Barton  v. 
Ferguson,  1  Indian  Terr.  263,  37  S.  W.  49. 

Kansas. —  Wm.  W.  Kendall  Boot,  etc.,  Co. 
V.  August,  51  Kan.  53,  32  Pac.  635;  Meyer 
Bros.  Drug  Co.  v.  Malm,  47  Kan.  762,  28 
Pac.  1011;  Hillyer  Biglow,  47  Kan.  473, 
28  Pac.  150. 

Maryland. —  Lambden  v.  Bowie,  2  Md.  334. 

Montana. —  Newell  v.  Whitwell,  16  Mont. 
243,  40  Pac.  866. 

Nebraska. —  Jordan  v.  Dewey,  40  Nebr. 
639,  59  N.  W.  88;  Omaha  Hardware  Co.  v. 
Duncan,  31  Nebr.  217,  47  N.  W.  846. 

New  York. —  National  Broadway  Bank  v. 
Barker,  128  N.  Y.  603,  27  N.  E.  1029,  38 
N.  Y.  St.  920  [affirming  14  N.  Y.  Suppl.  529, 
38  N.  Y.  St.  597,  20  N.  Y.  Civ.  Proc.  338] ; 
Hodgman  v.  Barker,  128  N.  Y.  601,  27  N.  E. 
1029,  40  N.  Y.  St.  773  laffirming  60  Hun 
(N.  Y.)  156,  14  N.  Y.  Suppl.  574,  38  N.  Y. 
St.  578,  20  N.  Y.  Civ.  Proc.  341];  Buppert 
V.  Haug,  87  N.  Y.  141,  62  How.  Pr.  (N.  Y.) 
364;  Hamerschlag  v.  Cathoscope  Electrical 
Co.,  16  N.  Y.  App.  Div.  185,  44  N.  Y.  Suppl. 
668;  Belmont  v.  Sigua  Iron  Co.,  12  N.  Y. 
App.  Div.  441,  42  N.  Y.  Suppl.  122;  Mc- 
Donald V.  Sterling,  5  N.  Y.  App.  Div.  489, 
38  N.  Y.  Suppl.  1081;  Chambers,  etc.,  Glass 
Co.  V.  Boberts,  4  N.  Y.  App.  Div.  20,  38  N.  Y. 
Suppl.  301,  73  N.  Y.  St.  668;  Thalheimer  v. 
Hays,  42  Hun  (N.  Y.)  93;  Morgan  v.  Avery, 
7  Barb.  (N.  Y.)  656,  2  Code  Bep.  (N.  Y.) 
91 ;  Grob  v.  Metropolitan  Collecting  Agency, 
30  Misc.  (N.  Y.)  314,  63  N.  Y.  Suppl.  513; 
Simon  v.  Kugler  Syndicate,  68  N.  Y.  Suppl. 
1128;  Thames,  etc..  Mar.  Ins.  Co.  v.  Dimick, 
22  N.  Y.  Suppl.  1096,  51  N.  Y.  St.  41 ;  Diet- 
lin  V.  Egan,  19  N.  Y.  Suppl.  392,  22  N.  Y. 
Civ.  Proc.  398;  Bothsehild  v.  Mooney,  13 
N.  Y.  Suppl.  125,  36  N.  Y.  St.  565 ;  Leiser  i\ 
Bosman,  10  N.  Y.  Suppl.  415,  32  N.  Y.  St. 
739;  National  Park  Bank  r.  Whitmore,  7 
N.  Y.  St.  456;  Lawson  v.  Lawson,  12  N.  Y. 
Civ.  Proc.  437;  Houghton  i\  Ault,  8  Abb. 
Pr.  (N.  Y.)  89  note,  16  How.  Pr.  (N.  Y.) 
77  [overruling  Conklin  v.  Dutcher,  5  How. 
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Such  affidavits  must  contain  sufficient  to  put  in  issue  the  allegations  of  the  affida- 
vit for  attachment,^^  but  must  not  go  to  the  merits  of  the  cause  of  action  and 
defense.^^    Thej  should,  moreover,  set  out  the  facts  on  which  the  motion  is  based 


Pr.  (N.  Y.)  386,  Code  Rep.  N.  S.  (N.  Y.) 
49];  Chaine  v.  Wilson,  8  Abb.  Pr.  (N.  Y.) 
78;  Barry  .i;.  Bockover,  6  Abb.  Pr.  (N.  Y.) 
374;  Potter  v.  Kitchen,  6  Abb.  Pr. 
(N.  Y.)  374  note;  New  York,  etc.,  Bank  v. 
Codd,  11  How.  Pr.  (N.  Y.)  221;  Bank  of 
Commerce  v.  Rutland,  etc.,  R.  Co.,  10  How. 
Pr.  (N.  Y.)  1. 

'North  Carolina. —  Hale  v.  Richardson,  89 
N.  C.  62;  Palmer  v.  Bosher,  72  N.  C.  371; 
Toms  V.  Warson,  66  N.  C.  417 ;  Evans  v. 
Andrews,  52  N.  C.  117. 

OM'o.— Seville  v.  Wagner,  46  Ohio  St.  52, 

18  N.  E.  430. 

Oklahoma. —  Carnahan  v.  Gustine,  2  Okla. 
399,  37  Pac.  594. 

Oregon. —  Watson  v.  Loewenberg,  34  Oreg. 
323,  56  Pac.  289. 

Pennsylvania. — Fernau  v.  Butcher,  113  Pa. 
St.  292,  6  Atl.  67. 

South  Carolina. — ^Addison  v.  Sujette,  ( S.  C. 
1897)  27  S.  E.  631;  Kerehner  v.  McCor- 
mac,  25  S.  C.  461 ;  Claussen  v.  Easterling, 

19  S.  C.  515;  Bates  v.  Killian,  17  S.  C.  553; 
Havis  V.  Trapp,  2  Nott  &  M.  (S.  C.)  130. 

South  Dakota. —  Finch  v.  Armstrong,  9 
S.'  D.  255,  68  N.  W.  740;  Wilcox  v.  Smith, 
4  S.  D.  125,  55  K  W.  1107;  Hornick  Drug 
Co.  V.  Lane,  1  S.  D.  129,  45  N.  W.  329. 

C/^aTi.— Barnhart  v.  Foley,  11  Utah  191, 
39  Pac.  823. 

Washington. —  Hansen  v.  Doherty,  1  Wash. 
461,  25  Pac.  297. 

Wisconsin. —  Davidson  v.  Hackett,  49  Wis. 
186,  5  N.  W.  459. 

Wyoming. —  Sundance  First  Nat.  Bank  v. 
Moorcroft  Ranch  Co.,  5  Wyo.  50,  36  Pac. 
821 ;  Wearne  V.  France,  3  Wyo.  273,  21  Pac. 
703. 

United  States. —  Jenks  v.  Richardson,  71 
Fed.  365;  Perry  v.  Sharpe,  8  Fed.  15,  both 
cases  construing  Ohio  statute. 

Canada. —  Smith  v.  Niagara  Harbour,  etc., 
Co.,  6  U.  C.  Q.  B.  0.  S.  555  ;  Fisher  v.  Beach, 
4  U.  C.  Q.  B.  O.  S.  118. 

Motion  without  affidavit  insufficient. —  A 
verified  motion  on  information  and  belief, 
without  any  affidavit  for  the  dissolution  of 
an  attachment,  the  affidavit  for  which  is  a 
positive  declaration  under  oath  of  the  facts 
therein  alleged,  is  insufficient;  and  it  is  not 
erroneous  to  exclude  parol  testimony  offered 
by  defendant  in  support  of  the  motion.  Barn- 
hart  -V.  Foley,  11  Utah  191,  39  Pac.  823. 
See  also  Powell  v.  Cummins,  7  Ky.  L.  Rep. 
361,  holding  that  unless  the  ground  for  an 
attachment  is  controverted  by  the  affidavit 
of  defendant  entered  of  record,  no  proof  is 
necessary  to  show  the  ground. 

Verified  answer  may  be  used  as  affidavit 
so  far  as  its  contents  are  pertinent.  Nelson 
V.  Munch,  23  Minn.  229. 

In  New  Jersey  an  inquiry  was  made  under 
a  rule  to  show  cause  why  the  writ  should 
not  be  quashed  and  affidavits  taken  in  pur- 
suance of  a  rule.     Baldwin  v.   Flagg,  43 
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N.  J.  L.  495;  Shadduck  v.  Marsh,  21  N.  J.  L. 
434 ;  Morrel  v.  Fearing,  20  N.  J.  L.  670 ;  Day 
V,  Bennett,  18  N.  J.  L.  287,  But  under  the 
act  of  Mar.  10,  1893,  no  provision  is  made 
for  a  contest  as  to  the  truth  of  the  affidavits 
whereon  an  order  awarding  an  attachment 
against  a  debtor  has  been  made;  and  if  such 
affidavits  are  sufficient  to  support  such  an 
order  they  cannot  be  questioned  by  counter- 
affidavits  tending  to  show  their  falsity.  New 
York  Mercantile  Nat.  Bank  v.  Pequonnock 
Nat.  Bank,  58  N.  J.  L.  300,  33  Atl.  474. 

80.  Kentucky. —  Chiles  v.  Shaw,  13  Ky.  L. 
Rep.  143. 

North  Carolina. —  Evans  v.  Andrews,  52 
N.  C.  117. 

Oregon. —  Watson  v.  Loewenberg,  34  Oreg. 
323,  56  Pac.  289. 

Pennsylvania. —  Netter  v.  Hosch,  1  Pa.  Co. 
Ct.  452. 

South  Dakota. — Hornick  Drug  Co.  v.  Lane, 
1  S.  D.  129,  45  N.  W.  329. 

Washington. —  Hansen  v.  Doherty,  1  Wash. 
461,  25  Pac.  297. 

United  States. —  Jenks  v.  Richardson,  71 
Fed.  365,  construing  Ohio  statute. 

Effect  of  failure  to  file  affidavits. — Where 
the  facts  with  reference  to  the  allegations  of 
the  affidavit  are  within  the  knowledge  of  a 
defendant,  and  he  does  not  present  any  coun- 
ter-affidavits in  support  of  his  motion  to  va- 
cate, but  rests  upon  that  upon  which  the  at- 
tachment was  granted,  plaintiff  is  entitled  to 
the  benefit  of  all  legitimate  inferences  from 
the  facts  shown.  Stewart  v.  Lyman,  62  N.  Y. 
App.  Div.  182,  70  N.  Y.  Suppl.  936  [following 
Globe  Yarn  Mills  v.  Bilbrough,  2  Misc.  (N.  Y.) 
100,  21  N.  Y.  Suppl.  2,  49  N.  Y.  St.  702]. 

Denials  should  be  as  direct  and  positive  as 
if  the  affidavit  were  in  answer  to  a  complaint 
for  an  ordinary  action,  and  must  be  tested 
by  the  same  rules  of  pleading.  To  allege 
that  defendant  is  not  about  to  assign,  secrete, 
and  dispose  of  any  property  with  intent  to 
delay  and  defraud  his  creditors  is  in  effect 
to  admit  that  he  is  about  to  do  any  one  of 
the  acts  mentioned,  but  not  all  of  them  con- 
jointly. Such  a  denial  raises  no  issue,  and 
the  attachment  should  be  sustained  on  the 
grounds  set  forth  in  that  portion  of  plaintiff's 
affidavit  thus  attempted  to  be  traversed. 
Hanson  i}.  Doherty,  1  Wash.  461,  25  Pac.  297. 

Affidavit  sufficiently  traversing  indebted- 
ness.—^  An  affidavit  by  a  defendant  denying 
that  he  was  at  the  time  of  the  filing  of  the 
attachment  affidavit  indebted  to  plaintiff  to 
the  amount  named,  or  any  part  thereof,  suffi- 
ciently traverses  the  affidavit  for  attachment 
as  to  the  amount  demanded.  Weston  v. 
Jones,  41  Fla.  188,  25  So.  888. 

81.  Lawson  v.  Lawson,  12  N.  Y,  Civ.  Proc. 
437. 

Aider  of  affidavit  for  attachment  by  de- 
fendant's affidavit. —  On  motion  to  dissolve 
an  attachment  against  an  absconding  debtor, 
affidavits  put  in  by  defendant  on  his  motion 
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and  are  insufficient  if  they  contain  merely  defendant's  conclusion  of  law  drawn 
therefrom.^^ 

(ii)  Tea  versing,  Explaining,  or  A  voiding  Plaintiff'' s  Evidence.  After 
plaintiff  has  filed  his  affidavit  or  other  evidence  to  sustain  the  averment  made  by 
him  to  obtain  the  issue  of  the  attachment  writ,  defendant  may  in  some  jurisdic- 
tions file  such  affidavits  or  other  evidence  as  he  desires  or  relies  upon  to  traverse, 
explain,  or  avoid  the  case  made  by  plaintiff's  evidence.^^ 

g.  Opposing  Affidavits^*  —  (i)  In  General.  Where  an  application  to  dis- 
charge or  vacate  an  attachment  may  be  made  upon  motion  supported  by  affidavit, 
plaintiff  is  allowed  to  file  affidavits  in  opposition  to  such  motion  and  in  support  of 
his  attachment,^^  but  such  course  is  not  permissible  where  the  motion  to  vacate  is 


may  be  considered  by  the  court  to  supply  a 
defect  in  the  affidavit  for  attachment.  Thus 
an  objection  that  the  attachment  affidavit 
did  not  show  positively  whether  defendant 
was  concealed  or  had  absconded  was  held  to 
be  met  by  defendant's  affidavits  from  which 
it  appeared  that  he  had  in  fact  absconded. 
Reg.  V.  Stewart,  8  Ont.  Pr.  297. 

82.  Omaha  Hardware  Co.  v.  Duncan,  31 
Nebr.  217,  47  N.  W.  846,  where  it  was  held 
that  if  defendant  desires  to  set  up  a  defense 
that  the  alleged  fraudulent  transfer  was 
merely  a  mortgage  to  secure  a  valid  indebted- 
ness, his  affidavit  should  state  the  facts  tend- 
ing to  show  how  and  for  what  the  indebted- 
ness was.  incurred,  and  it  is  not  sufficient  to 
allege  merely  a  valid  indebtedness. 

83.  Car.son  v.  Getchell,  23  Minn.  571;  Nel- 
son V.  Munch,  23  Minn.  229 ;  Jordan  v.  Dewey, 
40  Nebr.  639,  59  N.  W.  88. 

84.  For  form  of  counter- affidavit  by  at- 
taching creditor  to  oppose  motion  to  quash 
see  Robinson  v.  Morrison,  2  App.  Cas.  ( D.  C. ) 
105. 

85.  California. —  Barbieri  v.  Ramelli,  84 
Cal.  174,  24  Pac.  113;  Cahen  v.  Mahoney, 
(Cal.  1886)  12  Pac.  300. 

District  of  Columbia. —  Robinson  v.  Morri- 
son, 2  App.  Cas.  (D.  C.)  105. 

Indian  Territory. —  Martin  v.  Berry,  1  In- 
dian Terr.  399,  37  S.  W.  835;  Barton  v.  Fer- 
guson, 1  Indian  Terr.  263,  37  S.  W.  49. 

Montana. —  Newell  v.  Whitwell,  16  Mont. 
243,  40  Pac.  866. 

New  York. —  Trow's  Printing,  etc.,  Co.  v. 
Hart,  85  N.  Y.  500;  Godfrey  v.  Godfrey,  75 
N.  Y.  434;  Heilbronn  v.  Herzog,  17  N.  Y. 
App.  Div.  416,  45  N.  Y.  Suppl.  268;  Hamer- 
schlag  V.  Cathoscope  Electrical  Co.,  16  N.  Y. 
App.  Div.  185,  44  N.  Y.  Suppl.  668^  Hal- 
lock  V.  Van  Camp,  55  Hun  (N.  Y.)  1,  8 
N.  Y.  Suppl.  588,  28  N.  Y.  St.  337;  Rowles 
sv.  Hoare,  61  Barb.  (N.  Y".)  266;  Genin  v. 
Tompkins,  12  Barb.  (N.  Y.)  265;  Morgan  v. 
Avery,  7  Barb.  (N.  Y.)  656,  2  Code  Rep. 
(N.  Y.)  91;  Buell  v.  Van  Camp,  2  Silv.  Su- 
preme (N.  Y.)  379,  6  N.  Y.  Suppl.  365,  24 
N.  Y.  St.  866 ;  Haebler  v.  Bernharth,  58  N.  Y. 
Super.  Ct.  165,  9  N.  Y.  Suppl.  725;  St.  Amant 
V.  De  Beixcedori,  3  Sandf.  (N.  Y.)  703;  Peck 
V.  Brooks,  31  Misc.  (N.  Y.)  48,  64  N.  Y. 
Suppl.  546  [affirmed  in  51  N.  Y.  App.  Div. 
640,  64  N.  Y.  Suppl.  1145]  ;  Acker  v.  Say- 
nisch,  25  Misc.  (N.  Y.)  415,  54  N.  Y.  Suppl. 
937;  Herman  v.  Bailey,  20  Misc.  (N.  Y.)  94, 


45  N.  Y.  SuppL  88;  Gwalter  v.  New  York 
Seal  Plush,  etc.,  Co.,  19  N.  Y.  Suppl.  49,  46 
N.  Y.  St.  137,  22  N.  Y.  Civ.  Proc.  214;  Mac- 
Donald  V.  Kieferdorf,  18  N.  Y.  Suppl.  763, 
22  N.  Y.  Civ.  Proc.  105 ;  Pach  v.  Orr,  1  N.  Y. 
Suppl.  760,  17  N.  Y.  St.  367,  15  N.  Y.  Civ. 
Proc.  176;  Lawson  v.  Lawson,  12  N.  Y,  Civ. 
Proc.  437;  Coffin  n.  Stitt,  5  N.  Y.  Civ.  Proc. 
261;  Gasherie  v.  Apple,  14  Abb.  Pr.  (N.  Y.) 
64;  Hill  V.  Bond,  22  How.  Pr.  (N.  Y.)  272; 
Furman  v.  Walter,  13  How.  Pr.  (N.  Y.)  348; 
New  York,  etc..  Bank  -y.  Codd,  11  How.  Pr. 
(N.  Y.)  221;  Conklin  v.  Dutcher,  5  How.  Pr. 
(N.  Y.)  386,  Code  Rep.  N.  S.  (N.  Y.)  49; 
Gilbert  v.  Tompkins,  Code  Rep.  N.  S.  (N.  Y.) 
16,  2  Edm.  Sel.  Cas.  (N.  Y.)  232;  Cammann 
V.  Tompkins,  Code  Rep.  N.  S.  (N.  Y.)  12,  2 
Edm.  Sel.  Cas.  (N.  Y.)  227. 

OMo .—  Baer  v.  Otto,  34  Ohio  St.  11;  Gar- 
ner V.  White,  23  Ohio  St.  192. 

South  Carolina. —  Addison  v.  Sujette, 
(S.  C.  1895)  27  S.  E.  631, 

South  Dakota. —  Pierie  v.  Berg,  7  S.  D. 
578,  64  N.  W.  1130. 

Wisconsin. —  Davidson  v.  Hackett,  49  Wis. 
186,  5  N.  W.  459. 

Canada. —  Reg.  v.  Stewart,  8  Ont.  Pr.  297. 

In  Kentucky  the  code  formerly  authorized 
affidavits  to  be  used  in  opposition  to  the  mo- 
tion to  discharge  an  attachment  when  such 
motion  was  based  upon  affidavits.  Talbot  u. 
Pierce,  14  B.  Mon.  (Ky.)  158.  The  code  as 
amended,  however,  does  not  contain  any  pro- 
vision which  authorizes  the  use  of  affidavits 
as  evidence  on  the  trial  of  attachment.  New- 
ton V.  West,  3  Mete.  (Ky.)  24. 

In  New  Jersey,  upon  defendant  obtaining 
a  rule  to  show  cause  why  an  attachment 
should  not  be  quashed,  leave  may  be  given 
to  both  parties  to  take  affidavits.  Moore  v. 
Richardson,  (N.  J.  1900)  47  Atl.  424. 

Where  plaintiff  fails  to  avail  himself  of 
the  opportunity  to  file  an  affidavit  contra- 
dicting the  statements  of  defendant's  affidavit, 
or  stating  other  facts,  it  is  generally  held 
that  defendant's  affidavit  must  be  taken  as 
establishing  the  truth  of  what  it  contains. 
Barbieri  v.  Ramelli,  84  Cal.  174,  24  Pac.  113. 
It  has  been  held,  however,  that  the  aliidavit 
by  defendant  in  support  of  his  motion  to  va- 
cate being  the  evidence  of  a  party  in  interest, 
the  court  may  refuse  to  credit  it,  although 
it  is  denied  in  general  terms  and  not  specifi- 
cally by  the  opposing  affidavit  of  plaintift'. 
Dietlin  v.  Egan,  19  N.  Y.  Suppl.  392,  22  N-  Y. 
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made  upon  the  original  papers.^^  The  new  proof  which  plaintiff  is  allowed  to  use 
in  opposition  to  such  motion  is,  as  a  rule,  limited  to  affidavits  tending  to  sustain 
any  of  the  grounds  for  the  attachment,  and  no  other,^^  except  where  defendant 
relies  upon  a  discharge  in  bankruptcy,  or  a  discharge  or  exoneration  in  insolvency 
.proceedings,  in  which  cases  plaintiff  cannot  deny  the  discharge,  but  can  only  pre- 
sent matter  in  avoidance  of  it.^^  In  opposition  to  a  motion  to  vacate  attachment 
plaintiff  may  read  counter-affidavits  to  contradict  or  explain  the  moving  papers, 


Civ.  Proc.  398.  Where  defendants  move  to 
vacate  an  attachment  on  the  ground  that 
plaintiff  has  no  cause  of  action,  it  is  not  neces- 
sary that  plaintiff  should  file  rebutting  affi- 
davits in  order  to  have  the  benefit  of  the 
rule  that  the  court  will  not  on  such  motion 
vacate  the  attachment  unless  the  facts  are 
undisputed.  He  may  rely  upon  the  allega- 
tions of  the  complaint  for  that  purpose. 
Brown  v.  Wigton,  18  N.  Y.  Suppl.  490,  45 
N.  Y.  St.  135. 

86.  Trow's  Printing,  etc.,  Co.  v.  Hart,  85 
N.  Y.  500  ^affirming  9  Daly  (N.  Y.)  413]; 
Steuben  County  Bank  v.  Alberger,  75  N.  Y. 
179,  56  How.  Pr.  (N.  Y.)  345  [reversing  55 
How.  Pr.  (N.  Y.)  481];  Yates  v.  North,  44 
N.  Y.  271;  Ladenburg  v.  Commercial  Bank, 
87  Hun  (N.  Y.)  269,  33  N.  Y.  Suppl.  821,  67 
N.  Y.  St.  466  [reversing  32  N.  Y.  Suppl.  873, 
24  N.  Y.  Civ.  Proc.  234,  send  affirmed  in  146 
N.  Y.  406,  42  N.  E.  543] ;  Fox  v.  Mays,  46 

Y.  App.  Div.  1,  61  N.  Y.  Suppl.  295;  Kahle 
V.  Muller,  57  Hun  (N.  Y.)  144,  11  N.  Y. 
Suppl.  26,  32  N.  Y.  St.  448 ;  Head  v.  Wollner, 
53  Hun  (N.  Y.)  615,  6  N.  Y.  Suppl.  916,  25 
N.  Y.  St.  645;  Fisher  v.  Dougherty,  42  Hun 
(N.  Y.)  167;  Sutherland  v.  Bradner,  34  Hun 
(N.  Y.)  519,  7  N.  Y.  Civ.  Proc.  90,  1  How. 
Pr.  N.  S.  (N.  Y.)  188;  Smith  V.  Arnold,  33 
Hun  (N.  Y.)  484;  Kibbe  Wetmore,  31  Hun 
(N.  Y.)  424;  Rowles  v.  Hoare,  61  Barb.  (N.  Y.) 
266;  Appleton  v.  Speer,  57  N.  Y.  Super.  Ct. 
119,  6  N.  Y.  Suppl.  511,  25  N.  Y.  St.  816;  Ne- 
vada Bank  v,  Cregan,  17  Misc.  (N.  Y.)  241, 
40  N.  Y.  Suppl.  1065;  Ferguson  v.  Common- 
wealth Rubber  Co.,  38  N.  Y.  Suppl.  375, 
74  N.  Y.  St.  31;  Thames,  etc.,  Mar.  Ins. 
Co.  V.  Dimick,  22  N.  Y.  Suppl.  1096,  51  N.  Y. 
St.  41;  Pach  v.  Orr,  1  N.  Y.  Suppl.  760,  17 
N.  Y.  St.  367,  15  N.  Y.  Civ.  Proc.  176  [modi- 
fied in  112  N.  Y.  670,  20  N.  E.  415,  20  N.  Y. 
St.  980] ;  Lawson  V.  Lawson,  12  N.  Y.  Civ. 
Proc.  437;  Brewer  v.  Tucker,  13  Abb.  Pr. 
(N.  Y.)  76;  Dickinson  v.  Benham,  10  Abb. 
Pr.  (N.  Y.)  390,  19  How.  Pr.  (N.  Y.)  410 
[affirmed  in  12  Abb.  Pr.  (N.  Y.)  158,  20 
How.  Pr.  (N.  Y.)  343];  Wilson  v.  Britton,  6 
Abb.  Pr.  (N.  Y.)  33;  Hill  v.  Bond,  22  How. 
Pr.  (N.  Y.)  272;  Lansingburgh  Bank  v.  Mc- 
Kie,  7  How  Pr.  (N.  Y.)  360;  White  v. 
Featherstonhaugh,  7  How.  Pr.  (N.  Y.)  357; 
Conklin  v.  Dutcher,  5  How.  Pr.  386,  Code 
Rep.  N.  S.  (N.  Y.)  49;  Cammann  v.  Tomp- 
kins, Code  Rep.  N.  S.  (N.  Y.)  227,  2  Edm. 
Sel.  Cas.  227. 

Affidavit  identifying  affidavits  on  which 
attachment  granted. —  It  is  proper  to  permit 
an  affidavit  to  be  read  upon  a  motion  to  dis- 
solve identifying  the  affidavits  on  which  the 
attachment  was  granted.     Halloek  i\  Van 
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Camp,  55  Hun  (N.  Y.)  1,  8  N.  Y.  Suppl. 
588,  28  N.  Y.  St.  337. 

Effect  of  affidavit  by  lienor  showing  ex- 
istence of  lien. — Where  motion  to  vacate  an 
attachment  is  made  upon  the  original  papers 
by  a  party  having  a  lien  upon  property  at- 
tached, an  affidavit  by  such  lienor,  simply 
showing  the  existence  of  his  lien,  does  not 
make  the  motion  one  "  founded  upon  proof 
by  affidavit"  so  as  to  allow  the  attachment 
creditor  to  support  his  affidavits  by  new 
proof.  The  lienor's  affidavit  merely  estab- 
lishes a  preliminary  fact  necessary  to  be 
shown  to  give  jurisdiction,  and  the  motion 
to  vacate  is  founded  on  the  papers  on  which 
the  attachment  was  granted.  Steuben 
County  Bank  v.  Alberger,  75  N.  Y.  179,  56 
How.  Pr.  (N.  Y.)  345. 

Effect  of  affidavit  excusing  delay  and 
showing  right  to  move. —  Where  the  affida- 
vits of  an  assignee  of  property  moving  to  dis- 
solve an  attachment  thereon  are  confined  sim- 
ply to  showing  his  right  to  move,  and  excus- 
ing delay  in  moving,  affidavits  in  support  of 
the  attachment  cannot  be  read.  Trow's  Print- 
ing, etc.,  Co.  V.  Hart,  85  N.  Y.  500  [affirm- 
ing 9  Daly  (N.  Y.)  41^,  and  following  Steu- 
ben County  Bank  v.  Alberger,  75  N.  Y.  179, 
56  How.  Pr.  (N.  Y.)  345]. 

Where  an  attachment  debtor  delays  mov- 
ing to  vacate  the  attachment  for  over  eigh- 
teen months  it  is  not  substantial  error  for 
the  court  to  permit  plaintiff  to  read  opposing 
affidavits  as  to  occurrences  in  the  action  since 
the  granting  of  the  attachment.  Haebler  v. 
Bernharth,  58  N.  Y.  Super.  Ct.  165,  9  N.  Y. 
Suppl.  725. 

87.  Chambers,  etc.,  Glass  Co.  v.  Roberts, 
4  N.  Y.  App.  Div.  20,  38  N.  Y.  Suppl.  301,  73 
N.  Y.  St.  668;  Ives  v.  Holden,  14  Hun  (N.  Y.) 
402;  Acker  v.  Saynisch,  25  Misc.  (N.  Y.) 
415,  54  N.  Y.  Suppl.  937 ;  Herman  v.  Bailey, 
20  Misc.  (N.  Y.)  94,  45  N.  Y.  Suppl.  88; 
MacDonald  v.  Kieferdorf,  18  N.  Y.  Suppl. 
763,  46  N.  Y.  St.  176,  22  N.  Y.  Civ.  Proc.  105; 
Lawson  v.  Lawson,  12  N.  Y.  Civ.  Proc.  437; 
New  York,  etc.,  Bank  v.  Codd,  11  How.  Pr. 
(N.  Y.)  221;  Myers  v.  Whiteheart,  24  S.  C. 
196. 

88.  Lawson  v.  Lawson,  12  N.  Y.  Civ.  Proc. 
437. 

Assignment  for  benefit  of  creditors.— Al- 
though opposing  affidavits  to  support  an  at- 
tachment by  aiding  the  original  papers  on 
which  the  attachment  was  granted  are  inad- 
missible, yet  affidavits  in  opposition  will  be 
allowed  where  there  has  been  a  change  in  the 
relation  or  condition  of  the  party  since  the 
original  application  was  made,  such  as  a  gen- 
eral assignment  for  the  benefit  of  creditors. 
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but  he  cannot  read  such  affidavits  to  remedy  defects  in  the  papers  on  which  the 
attachment  was  granted.^^ 

(ii)  In  Rebuttal.  Where  defendant  is  required  to  file  affidavits  explaining 
or  avoiding  the  case  made  by  plaintiff's  evidence,  the  latter  is  usually  required  to 
file  in  a  reasonable  time  thereafter  such  affidavits  or  other  evidence  as  is  appli- 
cable in  rebuttal.^ 

(ill)  Of  Cause  of  Action — -(a)  In  General.  In  some  jurisdictions  a 
defendant,  upon  filing  an  affidavit  denying  some  material  allegation  of  the  attach- 
ment affidavit,^^  may  compel  plaintiff  by  rule  to  file  an  affidavit  showing  his  cause 
of  action,^^  or  the  attachment  will  be  dissolved.^^  Such  affidavit  should  be  explicit 
and  should  state  with  due  particularity  the  facts  constituting  the  ground  of 
action. 

(b)  Amending  or  Filing  Supplementary  Affidavit.  According  to  some 
decisions  where  plaintiff  is  ruled  to  show  his  cause  of  action  and  his  affidavit  is 
insufficient  to  sustain  the  attachment  he  cannot  amend  or  file  supplementary 
affidavits  ;  but  in  others  it  has  been  held  that  it  is  within  the  discretion  of  the 
court  to  allow  an  amendment    or  the  filing  of  a  supplementary  affidavit.®^ 


Dickinson  v.  Benham,  12  Abb.  Pr.  (N.  Y.) 
158,  20  How.  Pr.  (N.  Y.)  343. 

89.  Yates  v.  North,  44  N,  Y.  271. 

An  insufficient  averment  as  to  non-resi- 
dence of  defendant  in  plaintiff's  affidavit 
may  be  supplied  by  additional  affidavits  upon 
motion  supported  by  affidavits  to  vacate  the 
attachment.  Herman  v.  Bailey,  20  Misc. 
(N.  Y.)  94,  45  N.  Y.  Suppl.  88. 

Failure  to  object  to  new  proof  introduced 
by  plaintiff  is  a  waiver  thereof.  Chambers, 
etc.,  Glass  Co.  v.  Roberts,  4  N.  Y.  App.  Div. 
20,  38  N.  Y.  Suppl.  301,  73  N.  Y.  St.  668; 
Kibbe  v.  Wetmore,  31  Hun  (N.  Y.)  424. 

Waiver  by  accepting  costs. —  In  Fisher  v. 
Dougherty,  42  Hun  (N.  Y.)  167,  on  a  motion 
to  set  aside  a  warrant  of  attachment,  the 
court  made  an  order  permitting  plaintiff  to 
amend  his  proceeding,  or  file  new  affidavits 
nunc  pro  tunc,  upon  paying  costs  to  defend- 
ant, which  costs  were  paid  and  accepted.  It 
was  held  that  defendant  having  accepted  the 
costs  could  not  be  heard  on  appeal  to  com- 
plain of  the  action  of  the  court  below. 

90.  Jordan  v.  Dewey,  40  Nebr.  639,  59 
N.  W.  88. 

91.  Netter  v.  Hosch,  1  Pa.  Co.  Ct.  452,  in 
foreign  attachment. 

92.  Shadduek  v.  Marsh,  21  N.  J.  L.  434; 
Hallowell  v.  Tenney  Canning  Co.,  16  Pa. 
Super.  Ct.  60;  Blair  v.  Osborne,  5  Pa.  Dist. 
278,  17  Pa.  Co.  Ct.  545;  Graham  v.  Canton, 
etc.,  R.  Co.,  25  Wkly.  Notes  Cas.  (Pa.)  65; 
Rowland  v.  Red  Cross  Packing  Co.,  15  Wkly. 

,  Notes  Cas.  (Pa.)  468;  MeCulley  v.  Chisholm, 
19  Phila.  (Pa.)  337,  45  Leg.  Int.  (Pa.)  236; 
Brock  V.  Brock,  17  Phila.  (Pa.)  156,  42  Leg. 
Int.  (Pa.)  170;  Ferris  v.  Carlton,  8  Phila. 
(Pa.)  549;  James  v.  Tenney  Co.,  23  Pa.  Co. 
Ct.  400,  6  Lack.  Leg.  N.  (Pa.)  155;  Lett  v. 
Thurber  Wyland  Co.,  18  Pa.  Co.  Ct.  525; 
Hartman  v.  Wallach,  17  Pa.  Co.  Ct.  88; 
Talhelm  v.  Hoover,  4  Pa.  Co.  Ct.  172;  Netter 
V.  Hosch,  1  Pa.  Co.  Ct.  452. 

93.  Hartman  v.  Wallach,  17  Pa.  Co.  Ct.  88. 

Discharge  of  rule  upon  return  of  no  prop- 
erty.— A  rule  to  show  cause  why  an  attach- 
ment should  not  be  dissolved  was  obtained 


before  the  sheriff  returned  the  writ.  Before 
the  hearing  the  sheriff  made  return  that  de- 
fendant had  no  property  which  the  sheriff 
could  attach.  It  was  held  that  the  rule 
should  be  discharged,  since  the  court  need 
not  dissolve  an  attachment  which  had  no  lien, 
and  did  not  affect  defendant's  rights.  Gold- 
stein V.  Sondheim,  3  Kulp  (Pa.)  212. 

94.  McCulley  v.  Chisholm,  19  Phila.  (Pa.) 
337,  45  Leg.  Int.  (Pa.)  236;  Graham  y.  Can- 
ton, etc.,  R.  Co.,  25  Wkly.  Notes  Cas.  (Pa.) 
65. 

Statement  of  transaction  upon  which  suit 
founded  and  designation  of  property. —  In  a 
foreign  attachment  on  real  estate  an  affidavit 
to  show  cause,  which  fails  to  state  fully  the 
transaction  upon  which  the  suit  is  founded 
and  to  designate  particularly  the  land  alleged 
to  be  owned  by  defendant,  is  insufficient. 
Blair  v.  Osborne,  5  Pa.  Dist.  278,  17  Pa.  Co. 
Ct.  545. 

Specification  of  amount  of  credits  "  as  near 
as  he  can  ascertain." — In  an  action  by  for- 
eign attachment  on  a  quantum  meruit  for 
service  rendered,  when  plaintiff  specifies  in 
his  affidavit  of  cause  the  exact  sum  earned  by 
him,  and  avers  that  he  cannot  state  the  pre- 
cise credits  on  the  account  because  the  evi- 
dences of  them  are  in  the  possession  of  de- 
fendants, but  gives  the  amount  "  as  near  as 
he  can  ascertain,"  the  attachment  will  not  be 
dissolved  for  this  reason.  Lett  v.  Thurber 
Wyland  Co.,  18  Pa.  Co.  Ct.  525. 

95.  Shumway  v.  Webster,  24  Wkly.  Notes 
Cas.  (Pa.)  336. 

96.  Eldridge  v.  Robinson,  4  Serg.  &  R. 
(Pa.)  548;  James  v.  Tenney  Co.,  23  Pa.  Co. 
Ct.  400,  6  Lack.  Leg.  N.  (Pa.)  155. 

-  97.  McCulley  v.  Chisholm,  19  Phila.  (Pa.) 
337,  45  Leg.  Int.  (Pa.)  236;  Brock  v.  Brock, 
17  Phila.  (Pu.)  156,  42  Leg.  Int.  (Pa.)  170. 

98.  When  court  bound  to  consider  second 
affidavit. —  Where  plaintiff  in  a  foreign  at- 
tachment files  an  affidavit  of  cause  of  action, 
wliich  is  defective  in  not  stating  jurisdic- 
tional facts  as  to  non-residence  of  dofoiidant, 
and  after  the  rule  has  been  once  on  the  argu- 
ment list  and  continued  without  a  hearing, 
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h.  Hearing  and  Determination  —  (i)  Form  of  Trial  —  (a)  By  Court  or 
Jury.  It  is  the  usual  practice  for  the  court  or  officer  to  whom  a  motion  to 
vacate  an  attachment  is  made  to  hear  the  same  without  a  jury,  whether  the 
motion  is  based  on  the  original  papers  or  on  defects  not  apparent,^^  and  in  some 
jurisdictions  such  trial  is,  it  seems,  the  only  proper  method.^  In  some  jurisdic- 
tions, however,  the  court  may  for  its  better  information  and  satisfaction  frame 
and  submit  proper  issues  to  the  jury,^  and  there  are  cases  in  which  it  ought  so  to  do.^ 

(b)  By  Reference}  The  court  may  order  a  reference  to  determine  the  facts 
in  some  cases,  as  where  a  defendant  in  attachment,  on  the  ground  of  non- 
residence,  moves  for  a  discharge  on  the  ground  of  being  a  resident ;  ^  where  the 


plaintiff  files  a  second  affidavit  of  cause  of 
action  identical  with  the  first  with  the  ex- 
ception of  an  additional  averment  as  to  non- 
residence  of  defendant,  the  court  is  bound  to 
consider  the  second  afiidavit,  and  it  is  not 
within  its  discretionary  power  to  dissolve  the 
attachment  because  of  the  insuflSciency  of  the 
first  affidavit.  Hallowell  v.  Tenney  Canning 
Co.,  16  Pa.  Super.  Ct.  60  {reversing  James 
V.  Tenney  Co.,  23  Pa.  Co.  Ct.  400,  6  Lack. 
Leg.  N.  (Pa.)  153]. 

99.  Alabama. —  Harmon  v.  Jenks,  84  Ala. 
74,  4  So.  260. 

Arkansas. — Holliday  v.  Cohen,  34  Ark.  707. 

Kentucky.— Tsilbot  v.  Pierce,  14  B.  Mon. 
(Ky.)  158. 

Louisiana. —  Allen  v.  Champlin,  32  La. 
Ann.  511;  Salter  v.  Duggan,  4  La.  Ann.  280; 
Eead  v.  Ware,  2  La.  Ann.  498. 

Maryland. —  Ferrall  v.  Farnen,  67  Md.  76, 
8  Atl.  819;  Hardesty  v.  Campbell,  29  Md. 
533;  Gover  v.  Barnes,  15  Md.  576;  Lambden 
V.  Bowie,  2.  Md.  334. 

Michigafi. —  Genesee  County  Sav.  Bank  V. 
Michigan  Barge  Co.,  52  Mich.  164,  17  N.  W. 
790,  18  N.  W.  206;  Chandler  V.  Nash,  5 
Mich.  409. 

'Nehraslfia. —  Grimes  v.  Farrington,  19  Nebr. 
44,  26  N.  W.  618. 

North  Carolina. —  Pasour  v.  Lineberger,  90 
N.  C.  159. 

Pennsylvania. —  Walls  v.  Campbell,  125 
Pa.  St.  346,  23  Wkly.  ^^otes  Cas.  (Pa.)  506, 
508,  17  Atl.  422;  Meyers  v.  Ranch,  4  Pa. 
Di«t.  331;  Slingluff  V.  Sisler,  23  Pa.  Co.  Ct. 
540. 

Washington. —  Windt  v.  Banniza,  2  Wash. 
147,  26  Pac.  189. 

Wyoming  — Wearne  v.  France,  3  Wyo.  273, 
21  Pac.  703. 

Practice  does  not  conflict  with  constitu- 
tional right  to  jury  trial. —  In  Wearne  v. 
France,  3  Wyo.  273,  21  Pac.  703,  it  was  held 
that  neither  the  provision  in  the  United 
States  constitution  for  a  jury  trial  "  in  suits 
at  common  law  "  nor  Wyo.  Rev.  Star..  §  2517, 
providing  that  issues  of  fact  in  actions  for 
the  recovery  of  money  only  or  specific  real 
or  personal  property  shall  be  tried  by  jury 
entitles  a  defendant  to  a  trial  by  jury  of 
a  motion  to  discharge  an  attachment. 

1.  Harmon  v.  Jenks,  84  Ala.  74,  4  So.  260; 
Holliday  v.  Cohen,  34  Ark.  707;  Walls  V. 
Campbell,  23  Wklv.  Notes  Cas.  (Pa.)  506; 
Windt  V.  Banniza,  "^2  Wash.  147,  26  Pac.  189. 
See  also  Claflin  v.  Steenbock,  18  Gratt.  (Va.) 
842,  where  it  was  held  that  if,  on  a  motion 
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to  abate  an  attachment,  plaintiff  refuses  to 
express  any  desire  as  to  whether  the  issues 
of  fact  should  be  tried  by  a  jury,  and  de- 
fendant desires  the  issues  tried  by  the  court, 
it  is  the  duty  of  the  court  to  hear  and  de- 
cide the  motion  without  a  jury. 

2.  Holliday  v.  Cohen,  34  Ark.  707 ;  Stewart 
V.  Katz,  30  Md.  334;  Howard  v.  Oppen- 
heimer,  25  Md.  350;  Pasour  v.  Lineberger, 
90  N.  C.  159;  Matter  of  Leonard,  3  How. 
Pr.  (N.  Y.)  312  (judgment  on  ground  of 
absconding,  etc.,  motion  alleging  residence). 

3.  Pasour  v.  Lineberger,  90  N.  C.  159. 
Right  to  demand  jury. —  In  Florida,  upon 

the  tender  of  a  written  oath  by  defendant 
denying  the  allegations  of  plaintiff's  affi- 
davit and  upon  demand  of  either  party  a 
jury  shall  be  summoned  from  the  body  of 
the  county  to  try  the  issue  joined.  Weston 
V.  Jones,  41  Fla.  188,  25  So.  888.  See  also 
Stringer  v.  Dean,  61  Mich.  196,  27  N.  W. 
886  (holding  that  in  the  case  of  affidavits 
supporting  a  motion  to  vacate,  if  plaintiff 
desires  to  contest  the  facts  relied  upon  by 
defendant  as  shown  in  such  affidavits,  he 
has  the  right  to  frame  an  issue  unless 
waived,  and  to  try  the  same  before  a  jury)  ; 
Moore  v.  Richardson,  (N.  J.  1900)  47  Atl. 
424  (holding  that  if  there  is  a  question  of 
fact  as  to  existence  of  a  claim  for  which  at- 
tachment will  lie,  plaintiff  is  entitled  to  go 
to  a  jury  upon  it,  and  the  lien  will  not  be 
vacated ) . 

Where  question  one  of  doubt. —  In  Shrews- 
bury V.  Pearson,  1  McCord  (S.  C.)  331,  a 
motion  to  set  aside  a  foreign  attachment  was 
based  on  affidavits  that  defendant  returned 
on  the  day  and  before  the  attachment  issued; 
and  the  court  in  its  discretion,  considering 
the  question  one  of  doubt, .  denied  the  mo- 
tion. It  was  held  that  under  such  circum- 
stances the  issues  should  be  tried  by  a  jury. 

4.  Order  of  reference  on  overruling  motion 
on  papers  improper. —  It  is  erroneous  for  an 
order  overruling  a  motion  to  vacate  an  at- 
tachment upon  the  papers  with  leave  to  re- 
new to  provide  for  a  reference  of  all  the 
papers  and  affidavits  to  a  referee,  giving  each 
party  the  right  to  examine  their  clients  and 
introduce  other  testimony,  the  same  to  be  re- 
ported back  by  the  referee  with  his  opinion 
thereon,  since  there  is  no  motion  pending 
and  no  question  of  fact  referred.  Wood- 
ward V.  Musgrave,  14  N.  Y.  App.  Div.  291, 
43  N.  Y.  Suppl.  830. 

5.  Killian  v.  Washington,  2  Code  Rep 
(N.  Y.)  78. 


ATTACHMENT 


[4  Cyc]  T95 


question  of  the  validity  of  an  assignment  is  involved ;  ^  or  where  the  depositions 
taken  under  a  rule  to  show  cause  are  voluminous.'^ 

(ii)  Issuus  Determinable .  Upon  the  hearing  of  a  motion  to  dissolve  an 
attachment,  based  upon  a  denial  of  the  grounds  alleged  in  the  affidavit  therefor, 
the  question  presented  for  consideration  is  whether  or  not  the  attachment  ought 
to  have  been  issued,  and  this  must  be  determined  from  the  evidence  in  support 
of  or  opposed  thereto,^  and  the  court  upon  the  hearing  of  such  motion  will  not,  as 
a  rale,  inquire  into  the  merits  of  the  action.^ 


6.  Carter  v.  Barton,  2  Indian  Terr.  99, 
48  S.  W.  1017. 

7.  Natter  v.  Hosch,  1  Pa.  Co.  Ct.  452. 

8.  Indian  Territory. —  Barton  v.  Ferguson, 
1  Indian  Terr.  263,  37  S.  W.  49. 

Kansas. —  Doggett  v.  Bell,  32  Kan.  298,  4 
Pac.  292;  Bundren  v.  Denn,  25  Kan.  430. 

Michigan. —  Carver  v.  Chapell,  70  Mich.  49, 
37  N.  W.  879 ;  Sheldon  v.  Stewart,  43  Mich. 
574,  5  N.  W.  1067;  Folsom  v.  Teichner,  27 
Mich.  107. 

Minnesota. —  Drought  v.  Collins,  20  Minn. 
374;  Nelson  v.  Gibbs,  18  Minn.  541. 

Nebraska. —  Nebraska  Moline  Plow  Co.  t\ 
Fuehring,  52  Nebr.  541,  72  N.  W.  1003;  Citi- 
zens State  Bank  v.  Baird,  42  Nebr.  219,  60 
N.  W.  551 ;  Hamilton  v.  Johnson,  32  Nebr. 
730,  49  N.  W.  703. 

Neto  Jersey. —  Brundred  v.  Del  Hoyo,  20 
N.  J.  L.  328. 

New  York. —  Allen  v.  Meyer,  73  N.  Y.  1. 
-    Pennsylv'ania. —  Burke    v.    Halloway,  18 
Phila.  (Pa.)  271,  43  Leg.  Int.  (Pa.)  280. 

South  Carolina. —  Myers  v.  Whiteheart,  24 
S.  C.  196 ;  Wheeler  v.  Degnans,  2  Nott  &  M. 
(S.  C.)  323. 

That  plaintiff  believed  he  had  a  good  and 
legal  cause  is  immaterial,  however  well 
founded  such  belief  may  have  appeared  to 
him  to  be.  Folsom  v.  Teichner,  27  Mich.  107; 
Bisbee  v.  Bowden,  55  N.  J.  L.  69,  25  Atl. 
855;  Brundred  v.  Del  Hoyo,  20  N.  J.  L.  328. 
See  also  Likens  v.  Clark,  26  N.  J.  L.  207; 
Weber  v.  Weitling,  18  N.  J.  Eq.  441 ;  Claflin 
.  V.  Steenbock,  18  Gratt.  (Va.)  842;  Davidson 
V.  Hackett,  49  Wis.  186,  5  N.  W.  459. 

9.  California. —  See  Beaudry  v.  Vache,  45 
Cal.  3. 

Idaho. —  Mason  v.  Lieuallen,  (Ida.  1895) 
39  Pac.  1117. 

Kansas. — Standard  Implement  Co.  v.  Lans- 
ing Wagon  Works,  58  Kan.  125,  48  Pac.  638; 
Doggett  V.  Bell,  32  Kan.  298,  4  Pac.  292; 
Bundrem  v.  Denn,  25  Kan.  430;  Stone  v. 
Boone,  24  Kan.  337. 

Louisiana. —  Herrmann  v.  Amedee,  30  La. 
Ann.  393;  Miller  v.  Chandler,  29  La.  Ann. 
88;  Macarty  v.  Lepaullard,  4  Rob.  (La.) 
425;  Turner  v.  Collins,  1  Mart.  N.  S.  (La.) 
369;  Fisher  v.  Taylor,  2  Mart.  (La.)  113. 

Maryland. —  Mayer  v.  Soyster,  30  Md.  402; 
Clarke  v.  Meixsell,  29  Md.  221;  Dickinson 
V.  Barnes,  3  Gill  (Md.)  485;  Boarman  v. 
Patterson,  1  Gill  (Md.)  372. 

Michigan. —  Stock  v.  Reynolds,  121  Mich. 
356,  80  N.  W.  289;  S.  K.  Martin  Lumber  Co. 
V.  Menominee  Cir.  Judge,  116  Mich.  354, 
74  N.  W.  649;  Carver  v.  Chapell,  70  Mich. 
49,  37  N.  W.  879;  Sheldon  v.  Stewart,  43 


Mich.  574,  5  N.  W.  1067 ;  Folsom  v.  Teichner, 
27  Mich.  107. 

Minnesota. — Drought  v.  Collins,  20  Minn. 
374;  Nelson  v.  Gibbs,  18  Minn.  541;  Pierse 
V.  Smith,  1  Minn.  82. 

Montana. —  Omaha  Upholstering  Co.  v. 
Chauvin-Fant  Furniture  Co.,  18  Mont.  468, 
45  Pac.  1087;  Newell  v.  Whitwell,  16  Mont. 
243,  40  Pac.  866. 

Nebraska. —  McDonald  v.  Marquardt,  52 
Nebr.  820,  73  N.  W.  288;  Geneva  Nat.  Bank 
V.  Bailor,  48  Nebr.  866,  67  N.  W.  865 ;  Stand- 
ard Stamping  Co.  v.  Hetzel,  44  Nebr.  105,  62 
N.  W.  247;  Landauer  v.  Mack,  43  Nebr.  430, 
61  N.  W.  597  ioverruling  39  Nebr.  8,  57 
N.  W.  555]  ;  Quigley  ti.  McEvony,  41  Nebr. 
73,  59  N.  W.  767;  Hamilton  v.  Johnson,  32 
Nebr.  730,  49  N.  W.  703 ;  Olmstead  v.  Rivers, 
9  Nebr.  234,  2  N.  W.  366. 

Nevada. —  Kuehn  v.  Paroni,  20  Nev.  203, 
19  Pac.  273. 

New  Jersey. — State  v.  Spring  Lake,  58 
N.  J.  L.  136,  32  Atl.  77;  Phillipsburgh  Bank 
V.  Lackawanna  R.  Co.,  27  N.  J.  L.  206; 
Likens  v.  Clark,  26  N.  J.  L.  207;  Shadduck 
V.  Marsh,  21  N.  J.  L.  434;  Brundred  v.  Del 
Hoyo,  20  N.  J.  L.  328;  Day  v.  Bennett,  18 
N.  J.  L.  287;  Branson  v.  Shinn,  13  N.  J.  L. 
250;  New  York  City  Bank  v.  Merrit,  13 
N.  J.  L.  131;  Weber  v.  Weitling,  18  N.  J. 
Eq.  441 ;  Middleton  v.  Steward,  9  N.  J.  L.  J. 
174. 

New  York. —  Allen  v.  Meyer,  73  N.  Y.  1; 
Goodyear  v.  Commercial  F.  Ins.  Co.,  58  N.  Y. 
App.  Div.  611,  68  N.  Y.  Suppl.  756;  Thorn 
V.  Alvord,  54  N.  Y.  App.  Div.  638,  67  N.  Y. 
Suppl.  1147  lafftrming  32  Misc.  (N.  Y.)  456, 
66  N.  Y.  Suppl.  587];  Kelly  V.  Baker,  26 
N.  Y.  App.  Div.  217,  49  N.  Y.  Suppl.  973; 
Romeo  v.  Garofalo,  25  N.  Y.  App.  Div.  191, 
49  N.  Y.  Suppl.  114  [affirming  21  Misc. 
(N.  Y.)  166,  47  N.  Y.  Suppl.  91];  Goldmark 
V.  Magnolia  Metal  Co.,  28  N.  Y.  App.  Div.  264, 
51  N.  Y.  Suppl.  68;  Furbush  v.  Nye,  17 
N.  Y.  App.  Div.  325,  45  N.  Y.  Suppl.  214; 
Kirby  v.  Colwell,  81  Hun  (N.  Y.)  385, 
30  N.  Y.  Suppl.  880,  63  N.  Y.  St.  134;  Peck 
V.  Brooks,  31  Misc.  (N.  Y.)  48,  64  N.  Y. 
Suppl.  546  [affirmed  in  51  N.  Y.  App.  Div. 
640,  64  N.  Y.  Suppl.  1145]  ;  Reedy  Elevator 
Co.  V.  American  Grocery  Co.,  23  Misc.  (N.  Y.) 
520,  51  N.  Y.  Suppl.  874;  Brown  t\  Wigton, 
18  N.  Y.  Suppl.  490,  45  N.  Y.  St.  135;  Sterns 
Paper  Co.  v.  Johnson,  18  N.  Y.  Suppl.  490, 
44  N.  Y.  St.  916;  Lowenstein  v.  Salinger,  17 
N.  Y.  Suppl.  70,  42  N.  Y.  St.  414 :  Lawson  r. 
Lawson,  12  N.  Y.  Civ.  Proc.  437:  Foley 
V.  Virtue,  8  Abb.  Pr.  N.  S.  (N.  Y.)  407'; 
Lawrence  v.  Jones,  15  Abb.  Pr.  (N.  Y.)  110; 

[XV,  D,  2,  h,  (n)] 
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(ill)  Right  to  Open  and  Close.  The  order  of  argument  follows  the  bur- 
den of  proof    and  accordingly  attachment  plaintiff  is  entitled  to  open  and  close.^^ 

(iv)  Evidence  —  (a)  Burden  of  Proof.  Although  there  are  some  decisions 
to  the  effect  that  after  an  affidavit  has  been  made  for  an  attachment  some  jprima 
facie  proof  must  be  made  by  defendant  that  the  facts  sworn  to  are  untrue  in 
order  to  throw  the  burden  of  proving  their  truth  on  plaintiff/^  yet  the  general 
rule  is  iq  the  effect  that  the  burden  is  upon  attachment  plaintiff  to  support  the 
grounds  of  the  attachment,  where  the  same  are  properly  denied  by  defendant/^ 


Boscher  v.  Roullier,  4  Abb.  Pr.  (N.  Y.) 
396. 

Ohio. —  Kentucky  Northern  Bank  v.  Nash, 
1  Handy  (Ohio)  153,  12  Ohio  Dec.  (Reprint) 
75. 

Oklahoma. —  Carnahan  v.  Gustine,  2  Okla. 
399,  37  Pac.  594. 

Pennsylvania. — Fisher  v.  Fisher,  2  Woodw. 
(Pa.)  321;  Hintermeister  v.  Ithaca  Organ, 
etc.,  Co.,  3  Kulp  (Pa.)  490;  Burke  v.  Hallo- 
way,  18  Phila.  (Pa.)  271,  43  Leg.  Int.  (Pa.) 
280. 

South  Carolina. — ^Addison  v.  Sujette,  (S.  C. 
1897)  27  S.  E.  631;  Wheeler  v.  Degnans,  2 
Nott  &  M.  (S.  C.)  323. 

Texas. —  C.  B.  Carter  Lumber  Co.  v.  De 
Grazier,  3  Tex.  App.  Civ.  Cas.  §  176. 

Utah. —  Northwestern  Wheel,  etc.,  Co.  v. 
Salt  Lake  City  Copper  Mfg.  Co.,  11  Utah  404, 
40  Pac.  702. 

■  Virginia. —  Claflin  v.  Steenbock,  18  Gratt. 
(Va.)  842. 

Washington. —  Sheppard  v.  Guisler,  10 
Wash.  41,  38  Pac.  759. 

United  States. —  Jenks  v.  Richardson,  71 
Fed.  365,  construing  Ohio  statute. 

The  merits  may  be  inquired  into  where  the 
moving  papers  are  hopelessly  bad  (Story  v. 
Arthur,  35  Misc.  (N.  Y.)  244,  71  N.  Y. 
Suppl.  776),  where  it  is  certain  that  the 
complaint  is  so  defective  that  plaintiff  can- 
not recover  ( Goodyear  v.  Commercial  F.  Ins. 
Co.,  58  N.  Y.  App.  Div.  611,  68  N.  Y.  Suppl. 
756.  Compare  Kohler  v.  Agassiz,  99  Cal.  9, 
33  Pac.  741),  or  where  the  facts  are  undis- 
puted and  a  legal  conclusion  certain  ( Lowen- 
stein  V.  Salinger,  17  N.  Y.  Suppl.  70,  42 
N.  Y.  St.  414). 

10.  Burden  of  proof  see  infra,  XV,  D,  2,  h, 

(IV),  (A). 

11.  Johnson  v.  Stockham,  89  Md.  368,  43 
Atl.  943;  Jordan  v.  Dewey,  40  Nebr.  639,  59 
N.  W.  88 ;  Dolan  v.  Armstrong,  35  Nebr.  339, 
53  N.  W.  132;  Olds  Wagon  Co.  v.  Benedict, 
25  Nebr.  372,  41  N.  W.  254;  Hilton  v.  Ross, 
9  Nebr.  406,  2  N.  W.  862;  Gibson  v.  Mc- 
Laughlin, 1  Browne  (Pa.)  292;  Wright  v. 
Rambo,  21  Gratt.  (Va.)  158.  Compare  Citi- 
zens State  Bank  v.  Baird,  42  Nebr.  219,  60 
N.  W.  551,  where  the  soundness  of  this  rule 
was  questioned  and  the  court  inclined  to  the 
view  that  the  right  to  open  and  close  should 
rest  within  the  discretion  of  the  court. 

12.  Simons  v.  Jacobs,  15  La.  Ann.  425; 
Henderson  Travis,  6  La.  Ann..  174;  Offutt 
V.  Edwards,  9  Rob.  (La.)  90;  Brumgard  V. 
Anderson,  16  La.  341 ;  Adams  v.  Day,  14  La. 
503;  Moore  v.  Angiolette,  12  Mart.  (La.) 
532. 

[XV,  D,  2,  h,  (ill)] 


13.  Kansas. —  Wm.  W.  Kendall  Boot,  etc., 
Co.  V.  August,  51  Kan.  53,  32  Pac.  635;  Guest 
V.  Ramsey,  50  Kan.  709,  33  Pac.  17  ;  Champion 
Mach.  Co.  V.  Updyke,  48  Kan.  404,  29  Pac. 
573;  Mitchell  v.  Carney,  41  Kan.  139,  21  Pac. 
158 ;  Wichita  Wholesale  Grocery  Co.  v.  Rec- 
ords, 40  Kan.  119,  19  Pac.  346;  Becker  v. 
Langford,  39  Kan.  35,  17  Pac.  648 ;  McPike  v. 
Atwell,  34  Kan.  142,  8  Pac.  118;  Green 
V.  Embry,  18  Kan.  320;  Robinson  v.  Melvin, 
14  Kan.  484. 

Maryland.— Titts  Agricultural  Works  v. 
Smelser,  87  Md.  493,  40  Atl.  56. 

Michigan. —  McMorran  v.  Moore,  113  Mich^. 
101,  71  N.  W.  505;  Cottrell  v.  Hatheway,  108 
Mich.  619,  66  N.  W.  59o;  Rickel  v.  Strelinger, 
102  Mich.  41,  60  N.  W.  307;  Iosco  County 
Sav.  Bank  v.  Barnes,  100  Mich.  1,  58  N.  W. 
606;  Gore  V.  Ray,  73  Mich.  385,  41  N.  W. 
329;  Genesee  County  Sav.  Bank  v.  Michigan 
Barge  Co.,  52  Mich.  164,  17  N.  W.  790,  18 
N.  W.  206 ;  Powers  V.  O'Brien,  44  Mich.  317, 
6  N.  W.  679;  Brown  v.  Blanchard,  39  Mich. 
790;  Folsom  V.  Teichner,  27  Mich.  107;  Ma- 
cumber  V.  Beam,  22  Mich.  395. 

Minnesota. — Jones  v.  Swank,  51  Minn.  285, 
53  N.  W.  634. 

Nebraska. —  Geneva  Nat.  Bank  v.  Bailor, 
48  Nebr.  866,  67  N.  W.  865;  Citizens  State 
Bank  v.  Baird,  42  Nebr.  219,  60  N.  W.  551 ; 
Jordan  v.  Dewey,  40  Nebr.  639,  59  N.  W. 
88;  Dolan  v.  Armstrong,  35  Nebr.  339,  53 
N.  W.  132;  Olds  Wagon  Co.  v.  Benedict,  25 
Nebr.  372,  41  N.  W.  254;  Steele  v.  Dodd,  14 
Nebr.  496,  16  N.  W.  909;  Hilton  v.  Ross,  9 
Nebr.  406,  2  N.  W.  862;  Tallon  v.  Ellison, 
3  Nebr.  63;  Ellison  v.  Tallon,  2  Nebr.  14. 

New  Jersey. —  Day  v.  Bennett,  18  N.  J.  L. 
287. 

New  York. — New  Rochelle  Coal,  etc.,  Co.  v. 
McGraw,  3  N.  Y.  App.  Div.  252,  38  N.  Y. 
Suppl.  353,  73  N.  Y.  St.  678;  West  Side 
Bank  v.  Meehan,  20  N.  Y.  Suppl.  766,  49 
N.  Y.  St.  606. 

Ohio.— Coston  v.  Paige,  9  Ohio  St.  397; 
Bradley  D.  Wacker,  13  Ohio  Cir.  Ct.  530; 
Willenger  v.  Bramsche,  7  Ohio  Cir.  Ct.  208; 
Morton  v.  Sterrett,  3  Ohio  Dec.  (Reprint) 
173,  4  Wkly.  L.  Gaz.  132;  Union  Rolling 
Mill  Co.  V.  Packard,  1  Ohio  Cir.  Dec.  46; 
McAllister  v.  Davey,  7  Ohio  S.  &  C.  PI.  Dee. 
354,  5  Ohio  N.  P.  274. 

Pennsylvania. —  Hall  v.  Kintz,  2  Pa.  Dist. 
615,  13  Pa.  Co.  Ct.  24;  Wells  v.  Hogan,  2  Pa. 
Dist.  98 ;  Lycoming  Rubber  Co.  v.  Evans,  8 
Kulp  (Pa.)  35;  Strobel,  etc.,  Co.  v.  Lowen- 
stein,  6  Kulp  (Pa.)  476;  Terry  v.  Knoll,  3 
Kulp  (Pa.)  272;  Miller  i;.  Paine,  2  Kulp 
( Pa. )  304 ;  Easterline  v.  Jones,  2  Kulp  ( Pa. ) 
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by  a  preponderance  of  the  evidence,^*  and  where,  upon  a  sufficient  denial  of  the 
ground  of  the  attachment,  plaintiff  fails  to  sustain  such  burden  of  proof  the  attach- 
ment should  be  dissolved.^^ 

(b)  Admissibility  —  (1)  Motion  Based  on  Original  Papers.  Upon  an 
application  for  the  dissolution  of  an  attachment  for  defects  apparent  in  the  pro- 
ceedings, the  court  is  limited  to  the  consideration  of  the  papers  of  record  in  the 
case,^^  and  if  no  error  appears  on  the  face  of  the  record  the  court  should  refuse  to 
vacate  or  quash  the  attachment.^'^  Defendant  by  moving  on  the  original  papers 
is  deemed  to  have  conceded  all  the  averments  of  fact  contained  in  the  affidavit, 


121 J  Butcher  v.  Fernau,  1  Kulp  (Pa.)  401; 
Adams  v.  Bailey,  17  Wkly.  Notes  Cas.  (Pa.) 
399;  Bradley  v.  Harker,  15  Wkly.  Notes  Cas. 
(Pa.)  403;  Matthews  v.  Dalsheimer,  10  Wkly. 
Notes  Cas.  (Pa.)  371;  Gaulbert  v.  Atwater, 
2  Wkly.  Notes  Cas.  (Pa.)  644;  Sowers  v. 
Leiby,  4  Pa.  Co.  Ct.  223;  Seldner  v.  Whann, 
2  Chest.  Co.  Rep.  (Pa.)  383;  Easterline  y. 
Jones,  1  Chest.  Co.  Rep.  (Pa.)  490;  Sutton 
V.  McAskie,  1  Chest.  Co.  Rep.  (Pa.)  489; 
Holland  v.  Atzerodt,  1  Walk.  (Pa.)  237. 

South  Carolina. —  Lipscomb  v.  Rice,  47 
S.  C.  14,  24  S.  E.  925. 

South  Dakota. — Chaffee  v.  Runkel,  11  S.  D. 
333,  77  N.  W.  583;  Park  V.  Armstrong,  9 
S.  D.  269,  68  N.  W.  739;  Foley- Wadsworth 
Implement  Co.  v.  Porteous,  8  S.  D.  74,  65 
N.  W.  429;  Jones  v.  Meyer,  7  S.  D.  152,  63 
N.  W.  773;  Wilcox  v.  Smith,  4  S.  D.  125,  55 
N.  W.  1107;  Wyman  v.  Wilmarth,  1  S.  D. 
172,  46  N.-  W.  190;  Noyes  v.  Lane,  1  S.  D. 
125,  45  N.  W.  327. 

Utah. —  Deseret  Nat.  Bank  v.  Little,  13 
Utah  265,  44  Pac.  930 ;  Godbe-Pitts  Drug  Co. 
V.  Allen,  8  Utah  117,  29  Pac.  881. 

Virginia. —  Burruss  v.  Trant,  88  Va.  980, 
14  S.  E.  845;  Sublett  v.  Wood,  76  Va.  318; 
Wright  V.  Rambo,  2  Gratt.   (Va.)  158. 

Washington. —  Bender  v.  Rinker,  21  Wash. 
633,  59  Pac.  503. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  862. 

14.  Dolan  v.  Armstrong,  35  Nebr.  339,  53 
N.  W.  132;  Chambers,  etc.,  Glass  Co.  v.  Rob- 
erts, 4  N.  Y.  App.  Div.  20,  38  N.  Y.  Suppl. 
301,  73  N.  Y.  St.  668;  Rosenzweig  v.  Wood, 
30  Misc.  (N.  Y.)  297,  63  N.  Y.  Suppl.  447; 
Walton  V.  Chadwick,  6  Misc.  (N.  Y.)  293,  26 
N.  Y.  Suppl.  789,  58  N.  Y.  St.  145;  Weill  v. 
Malone,  15  N.  Y.  Suppl.  492,  39  N.  Y.  St. 
899;  Kerchner  v.  McCormac,  25  S.  C.  461; 
Bender  v.  Rinker,  21  Wash.  633,  59  Pac.  503. 

A  mere  reiteration  of  the  general  state- 
ments of  the  original  affidavit  in  the  lan- 
guage of  the  statute,  or  a  statement  of  mere 
opinion  or  belief,  is  not  sufficient.  Jones  r. 
"Swank,  51  Minn.  285,  53  N.  W.  634. 

15.  Kansas. —  Conner  v.  Rice  County,  20 
Kan.  575. 

Louisiana. —  Palmer  v.  Hightower,  47  La. 
Ann.  17,  16  So.  560. 

Michigan. —  Gore  v.  Ray,  73  Mich.  385,  41 
N.  W.  329. 

Nebraska. — Grimes  v.  Farrington,  19  Nebr. 
44,  26  N.  W.  618;  Hilton  v.  Ross,  9 
Nebr.  406,  2  N.  W.  862;  Ellison  Tallon,  2 
Nebr.  14. 

New  York. —  McGrath  v.  Sayer,  19  N.  Y. 
App.  Div.  321,  46  N.  Y.  Suppl.  113. 


Ohio. —  Willenger  v.  Bramsche,  7  Ohio  Cir. 
Ct.  208. 

Pennsylvania. —  Netter  'v.  Harding,  6  Pa. 
Dist.  169;  Butcher  v.  Fernau,  1  Kulp  (Pa.) 
401;  Holland  v.  Atzerodt,  1  Walk.  (Pa.) 
237. 

South  Carolina. — Lipscomb  v.  Rice,  47  S.  C. 
14,  24  S.  E.  925;  Blake  v.  Hawkes,  2  Hill 
(S.  C.)  631. 

South  Dakota. —  Wilcox  v.  Smith,  4  S.  D. 
125,  55  N.  W.  1107. 

Where  the  evidence  leaves  the  facts  in 
doubt  the  court  will  not  interfere.  Blake  v. 
Hawkes,  2  Hill  (S.  C.)  631;  Shrewsbury  v. 
Pearson,  1  MeCord  (S.  C.)  331. 

16.  Indiana. —  Cooper  v.  Reeves,  13  Ind. 
53. 

Mississippi. —  Spear  v.  King,  6  Sm.  &  M. 
(Miss.)  276. 

Pennsylvania. — Fernau  v.  Butcher,  113  Pa. 
St.  292,  6  Atl.  67;  Crawford  v.  Stewart,  38 
Pa.  St.  34;  Singerly  v.  Dewees,  6  Pa.  Dist. 
92,  19  Pa.  Co.  Ct.  8u. 

Texas. —  Hill  v.  Cunningham,  25  Tex.  25. 

West  Virginia. — Tingle  v.  Brison,  14  W-  Va. 
295. 

Additional  affidavits  cannot  be  filed  with 
the  clerk  to  take  the  place  of  the  original 
where  the  court  has  already  considered  a  mo- 
tion to  quash  affidavits,  attachment,  and 
garnishment.  Teutonia  Loan,  etc.,  Co.  v. 
Turrell,  19  Ind.  App.  469,  49  N.  E.  852,  65 
Am.  St.  Rep.  419. 

The  court  will  not  go  behind  the  facts  of 
the  papers  themselves  unless  the  objection 
embrace  some  feature  connected  with  the 
execution  or  filing  of  the  affidavit.  Deering 
V.  Warren,  1  S.  D.  35,  44  N.  W.  1068. 

What  papers  admissible. —  On  the  trial  of 
a  motion  to  quash  a  writ  of  attachment  on 
the  ground  that  it  was  improperly  issued,  by 
reason  of  being  made  returnable  to  a  court 
in  another  county  than  the  one  in  which  it 
was  issued,  the  affidavit,  bond,  and  writ  of 
attachment,  the  affidavit  of  claim  to  the 
property  levied  on  and  the  claim  bond,  the 
pleas  of  defendant  in  the  attachment  suit  and 
an  agreement  of  all  the  parties  in  interost  as 
to  the  manner  in  which  the  writ  was  levied, 
tending  to  show  that  the  writ  was  made  so 
returnable  through  a  clerical  mistake  and 
that  the  defect  had  been  waived,  are  admis- 
sible in  evidence.  Carter  r.  O'Brvan.  105 
Ala.  305,  16  So.  894. 

17.  Fernau  v.  Butcher,  113  Pa.  St.  292.  6 
Atl.  67;  Crawford  v.  Stewart,  38  Pa.  St.  34; 
Singerly  v.  Dewees,  6  Pa.  Dist.  92.  19  Pa. 
Co.  Ct.  80 :  Hill  v.  Cunningham,  25  Tex.  25. 
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and  the  fair  inferences  to  be  drawn  therefrom,  to  be  true  for  the  purposes  of  the 
motion.^^ 

(2)  Motion  Based  on  Evidence  Dehors  Record.  On  the  hearing  of  a 
motion  to  dissolve  or  vacate  an  attachment  based  upon  other  than  the  original 
papers,  both  parties  are  entitled  to  present  all  the  facts  to  enable  the  court  to 
decide  whether  the  ground  upon  which  the  warrant  was  issued  in  fact  existed.^^ 
Defendant  may  introduce  any  evidence  tending  to  show  an  improper  issue  of  the 
writ,^^  and  plaintiff  may  introduce^  any  evidence  tending  to  sustain  grounds  orig- 
inally alleged  for  the  issue  of  the  attachment,  but  his  evidence,  whether  by  affi- 
davit or  otherwise,  is  limited  to  such  grounds.^^ 

(v)  Continuances.  It  is  within  the  discretion  of  the  judge  or  court  hearing 
an  application  for  the  dissolution  of  an  attachment  to  grant  or  refuse  an  applica- 
tion for  a  continuance  of  such  hearing.^^ 


18.  Phillips  V.  Wortendyke,  31  Hun 
(N.  Y.)  192;  Weehawken  Wharf  Co.  v. 
Knickerbocker  Coal  Co.,  24  Misc.  (N.  Y.) 
683,  53  N.  Y.  Suppl.  982;  Condouris  v.  Im- 
perial Turkish  Tobacco,  etc.,  Co.,  3  Misc. 
(N.  Y.)  66,  22  N.  Y.  Suppl.  690,  51  N.  Y.  St. 
772.    See  also  Wright  v.  Smith,  19  Tex.  297. 

No  intendment  prejudicial  to  plaintiff  can 
be  made  upon  a  motion  to  quash  for  a  defec- 
tive or  insufficient  affidavit.  Calhoun  v.  Coz- 
zens,  3  Ala.  21. 

Presumption  that  credit  has  not  expired. — 
A  motion  upon  the  papers  to  vacate  an  at- 
tachment in  an  action  for  the  price  of  goods 
-sold  on  credit  will  not  be  granted  on  the 
ground  that  the  term  for  which  credit  was 
given  has  not  yet  expired  in  the  absence  of 
an  affirmative  showing  of  that  fact.  No  pre- 
sumption that  such  credit  has  not  expired 
will  be  indulged.  Steele  f.  Raphael,  13  N.  Y. 
Suppl.  664,  37  N.  Y.  St.  623. 

19.  Chambers,  etc..  Glass  Co.  v.  Roberts,  4 
N.  Y.  App.  Div.  20,  38  N.  Y.  Suppl.  301,  73 
N.  Y.  St.  668. 

Showitig  nature  and  character  of  demand. 
—  On  the  hearing  of  a  rule  to  show  cause 
why  an  attachment,  alleged  to  have  been  is- 
sued on  a  cause  of  action  for  which  the  issue 
of  the  process  was  not  authorized  by  law, 
should  not  be  dissolved,  the  court  should  re- 
ceive facts  showing  the  real  nature  and  char- 
acter of  the  demand  sought  to  be  enforced  in 
support  of  or  for  the  discharge  of  the  rule. 
Rich  V.  Thornton,  69  Ala.  473. 

Omission  of  acts  required  to  validate  as- 
signment for  benefit  of  creditors. — The  omis- 
sion to  do  any  of  the  acts  required  by  the 
statute  which  render  valid  an  assignment  for 
the  benefit  of  creditors  is  not  available,  upon 
motion  to  sustain  an  attachment  as  against 
the  assignment  except  so  far  as  such  circum- 
stances bear  upon  the  question  of  fraudulent 
intent.  Place  X).  Miller,  6  Abb.  Pr.  N.  S. 
(N.  Y.)  178. 

20.  Burgess  v.  Clark,  3  Ind.  250  (evidence 
that  party  is  a  resident  of  another  territory 
admissible  in  defense  of  attachment  proceed- 
ings sued  out  under  domestic  attachment 
laws)  ;  Thomas  v.  Dundas,  31  La.  Ann.  184 
(evidence  that  affidavit  on  which  writ  issued 
is  false)  ;  Carver  v.  Chapell,  70  Mich.  49,  37 
iST.  W.  879  (evidence  that  property  alleged  to 
have  been  secreted  with  intent  to  defraud 
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was  exempt  from  execution,  or  that  it  did 
not  belong  to  defendant)  ;  Bown  v.  Blanchard, 
39  Mich.  790  (defendant  may  be  examined  as 
to  his  intentions,  and  evidence  is  admissible 
to  show  that  plaintiff  in  attachment  had 
been  secured  by  collaterals)  ;  Hyde  v.  Nelson, 
11  Mich.  353  (testimony  of  defendant  that 
at  the  time  of  the  attachment  he  did  not 
know  that  he  was  owing  any  one  held  admis- 
sible as  bearing  upon  an  intent  to  defraud)  ; 
Union  Rolling  Mill  Co.  v.  Packard,  1  Ohio 
Cir.  Dec.  46  (attachment  debtor  may  testify 
as  to  intention  in  conveying  his  property). 

Plaintiff's  attempt  to  settle  or  compromise 
claim. —  In  Finlay  Brewing  Co.  v.  Prost,  111 
Mich.  635,  70  N.  W.  137,  it  was  held  that  the 
fact  that  plaintiff's  cause  was  based  on  the 
fraudulent  conduct  of  defendant  does  not  ren- 
der admissible  evidence  of  an  attempt  by 
plaintiff  to  settle  or  compromise  his  claim. 

Evidence  held  irrelevant  but  not  preju- 
dicial to  plaintiff. —  On  motion  to  dissolve  an 
attachment  issued  on  the  grounds  that  de- 
fendant had  disposed  of  property  with  intent 
to  defraud  creditors,  and  that  the  debt  to 
plaintiff  was  fraudulently  contracted,  the  ad- 
mission of  evidence  that  land  levied  on  under 
the  attachment  was  defendant's  homestead, 
although  irrelevant,  is  not  prejudicial  to 
plaintiff.  Carver  v.  Chapell,  70  Mich.  49,  37 
N.  W.  879. 

21.  Limitation  of  new  proof  in  affidavits 
in  opposition  to  motion  see  supra,  XV,  D, 
2,g. 

Proof  of  specific  act  of  immorality  of  de- 
fendant not  admissible  to  impeach  his  credi- 
bility.— Where  an  attachment  was  issued  on 
the  ground  that  defendant  was  about  to  con- 
vert his  property  into  money  with  intent  to 
defraud  his  creditors,  it  was  held  that,  on 
motion  to  dissolve,  the  fact  that  defendant 
once  dealt,  or  was  supposed  to  have  dealt,  in 
counterfeit  money  should  not  be  considered. 
Ball  n.  Lignoski,  24  La.  Ann.  484. 

22.  Hanna  v.  Barrett,  39  Kan.  446,  18  Pac. 
497  ;  Wells  v.  Danford,  28  Kan.  487;  Carson 
v.  Getchell,  23  Minn.  571. 

Even  after  commencing  his  decision  a 
judge  can  continue  the  hearing  of  a  motion 
to  dissolve  an  attachment  upon  the  applica- 
tion of  a  party  against  whom  the  decision 
was  made.  Hanna  v.  Barrett,  39  Kan.  446, 
18  Pac;  497. 
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(vi)^  Order  Granting  or  Denying  Apflication.^^  In  a  proper  case  the 
order  may  vacate  an  attachment  in  part  and  sustain  it  in  part,^  and  an  order 
vacating  the  attachment  may  impose  terms.^^  In  an  order  vacating  an  attachment 
it  is  unnecessary  to  insert  directions  as  to  the  manner  of  redelivery,  unless  such 
directions  are  called  for  by  special  circumstances.^^  The  necessity  of  setting  out 
findings  or  reciting  affidavits  employed  on  the  hearing  is  dependent  on 
circumstances. 

i.  Rehearing.  After  an  order  for  the  discharge  of  an  attachment  the  judge 
making  the  same  may,  upon  proper  application  of  plaintiff  and  showing  that 
such  order  was  obtained  by  perjury  and  fraud,  grant  a  rehearing  upon  such 
motion  to  ascertain  whether  the  former  ruling  was  induced  by  such  unlawful 
means,  and  if  he  shall  so  determine,  he  may  rescind  his  order  dissolving  the 
attachment  and  overrule  the  motion  therefor ;  ^®  but  a  reargument  will  not  be 


Continuance  proper  to  enable  plaintiff  to 
prove  mistake  in  date  of  attachment.  Snell- 
ing  V.  Bryee,  41  Ga.  513. 

23.  For  forms  of  orders  dissolving  an  at- 
tachment see  West  v.  Woolfolk,  21  Fla.  189; 
Ellsworth  V.  Scott,  3  Abb.  N.  Cas.  (N.  Y.)  9. 

24.  Portion  of  debt  due. —  Upon  a  rule  for 
the  dissolution  of  an  attachment  upon  the 
ground  that  the  whole  of  the  debt  sued  for 
was  not  due  at  the  time  of  the  issue  of  the 
writ,  it  has  been  held  that  the  attachment 
should  be  sustained  as  to  the  portion  of  the 
debt  then  due.  Lewis  v.  Lehman,  5  Pa.  Dist. 
364. 

Where  moving  party  has  interest  in  part 
only  of  property. — Where  a  motion  to  vacate 
is  made  by  one  who  has  acquired  an  interest 
in  a  part  only  of  the  property  attached,  the 
relief  should  be  limited  to"  vacating  the  at- 
tachment as  to  such  part.  Trow's  Print- 
ing, etc.,  Co.  V.  Hart,  85  N.  Y.  500. 

Where  defendant's  remedy  is  confined  to 
the  discharge  of  the  attachment  or  to  the 
release  of  the  property  attached,  it  has  been 
held  that  such  attachment  cannot  be  released 
or  discharged  as  to  a  portion  of  the  attached 
property.  Koyal  Ins.  Co.  v.  Noble,  5  Abb.  Pr. 
N.  S.  (N.  Y.)  54. 

25.  Where  apparent  grounds  existed. —  It 
has  been  held  that  upon  dissolving  an  attach- 
ment issued  on  the  ground  of  fraud,  the  con- 
dition may  be  imposed  that  defendant  will 
bring  no  action  on  the  bond  where  apparent 
grounds  existed  justifying  the  application  for 
such  attachment  by  plaintiff  (Nyack,  etc., 
Gas-Light  Co.  v.  Tappan  Zee  Hotel  Co.,  2 
Silv.  Supreme  'N.  Y.)  564,  6  N.  Y.  Suppl. 
113,  24  N.  Y.  St.  723;  Rigney  v.  Tallmadge, 
17  How.  Pr.  (N.  Y.)  556;  Quay  v.  Robbins, 
1  Wkly.  Notes  Cas.  (Pa^)  154.  And  see 
Bruce  v.  Coleman,  1  Handy  (Ohio)  515,  12 
Ohio  Dec.  (Reprint)  265),  and  such  attach- 
ment was  made  in  good  faith  (Quay  v.  Rob- 
bins,  1  Wkly.  Notes  Cas.  (Pa.)  154). 

Defendant  not  non-resident. —  When  a  for- 
eign attachment  is  quashed  upon  its  appear- 
ing by  deposition  that  defendants  therein 
were  in  the  county  when  the  writ  issued,  al- 
though not  staying,  no  terms  should  be  im- 
posed as  to  appearance  or  acceptance  of  serv- 
ice of  summons  by  them.  Burns  v.  Bowers, 
3  Wkly.  Notes  Cas.  (Pa.)  64. 


Insufficiency  of  affidavit. —  Where  attach- 
ment creditors  who  have  caused  their  execu- 
tions to  be  levied  by  the  same  sheriff  on 
goods  subject  to  a  prior  attachment  move  for 
its  vacation  on  the  ground  of  the  insufficiency 
of  the  affidavit,  it  is  error  to  insert  as  a  con- 
dition upon  vacating  the  same  that  the  sher- 
iff's fees  in  such  attachment  be  paid  by  the 
applicants.  Union  Distilling  Co.  v.  Union 
Pharmaceutical  Co.,  56  N.  Y.  Super.  Ct.  417, 
6  N.  Y.  Suppl.  539. 

26.  Ellsworth  v.  Scott,  3  Abb.  N.  Cas. 
(N.  Y.)  9. 

Presumption  as  to  operation  of  dissolution 
where  two  writs  levied  on  same  property. — 
Where  two  writs  of  attachment  issued  in  the 
same  action  are  levied  on  the  same  property, 
an  order  of  dissolution  will  be  held  to  have 
dissolved  both  attachments,  in  the  absence  of 
proof  that  it  was  intended  to  be  limited  to 
one  writ  only.  Pennsylvania  Mortg.  Invest. 
Co.  V.  Gilbert,  18  Wash.  667,  52  Pac.  246. 

27.  Necessity  of  setting  out  findings. —  It 
is  unnecessary  for  the  lower  court  to  set  forth 
in  its  judgment  on  a  motion  to  vacate  an  at- 
tachment the  findings  of  fact  on  which  it 
based  its  judgment,  unless  it  be  claimed  that 
the  court  erred  in  applying  the  law  to  the 
facts  as  found,  in  which  case  it  is  the  court's 
duty  to  set  out  the  findings  of  fact.  Mill- 
hiser  v.  Balsley,  106  N.  C.  433,  11  S.  E. 
314. 

Special  findings  after  dissolution  on  the 
merits. —  After  an  attachment  has  been  dis- 
solved upon  a  full  hearing  on  the  merits,  there 
is  no  necessity  that  upon  request,  sustained 
by  affidavits,  additional  special  findings 
should  be  made,  and  it  is  not  error  to  strike 
such  affidavits  from  the  files  on  motion. 
Standard  Stamping  Co.  v.  Hetzel,  44  Nebr. 
105,  62  N.  W.  247. 

28.  It  is  proper  to  refuse  to  recite  reply- 
ing affidavits  in  an  order  denying  a  motion 
to  vacate  an  attachment  where  no  leave  to 
submit  such  affidavits  has  been  asked  for  or 
granted,  since  the  submission  of  such  affi- 
davits without  leave  is  improper.  Ferguson 
V.  Commonwealth  Rubber  Co.,  38  N.  Y.  Suppl. 
375,  74  N.  Y.  St.  31. 

29.  Guornsov  r.  Cherryvale  First  Nat. 
Bank,  (Kan.  1901)  65  Pac.  250.  See  also 
Love      Young,  69  N.  C.  65. 
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granted  merely  upon  the  ground  that  certain  subsequent  acts  of  defendant  tend 
to  show  the  alleged  fraud. ^ 

j.  Second  Motion.  The  right  to  make  a  second  motion  where  the  first  has 
been  denied  or  withdrawn  ^  ordinarily  rests  in  the  discretion  of  the  court,  but 
in  New  York  a  motion  may  be  made,  without  leave  of  court,  to  dismiss  an  attach- 
ment upon  afiidavits,  although  a  motion  to  vacate  the  attachment  founded  upon 
the  original  papers  has  been  made  and  denied.^^ 

3.  By  Plea  in  Abatement  —  a.  In  General.  An  application  for  the  dissolution 
of  an  attachment  upon  grounds  other  than  those  apparent  of  record  is  usually 
made  by  a  plea  in  abatement,  or  by  a  plea  in  the  nature  of  a  plea  in  abatement.-^ 


30.  Webb  v.  Groom,  6  Rob.  (N.  Y.)  532. 

31.  Adams  v.  Lockwood,  30  Kan.  373,  2 
Pac.  626,  where  it  was  said-  that  such  mo- 
tions are  rarely  granted. 

Motion  by  assignee  after  overruling  of 
similar  motion  by  defendant. —  The  right  of 
a  defendant  or  his  assignee  to  lawfully  move 
to  vacate  an  attachment  against  defendant's 
property  will  not,  it  is  held,  allow  such  a 
motion  by  the  assignee,  similar  motions  al- 
ready made  by  defendant  having  been  denied. 
Strauss  v.  Vogt,  24  N.  Y.  Suppl.  483,  23 
N.  Y.  Civ.  Proc.  251. 

Effect  of  overruling  motion  by  assignee 
upon  right  of  successor  to  move. — Where  the 
statutory  assignee  of  a  defendant  in  attach- 
ment has  moved  to  dissolve  the  same,  and 
such  motion  has  been  overruled,  a  similar 
motion  by  his  successor  without  leave  of 
court  may  properly  be  stricken  from  the  files. 
Hillyer  v.  Biglow,  47  Kan.  473,  28  Pac.  150. 

Where  party  proceeds  upon  distinct  prop- 
erty interest  and  right. —  It  has  been  held  in 
some  jurisdictions  that  the  dc3trine  that  a 
motion  once  denied  cannot  be  renewed  as  a 
matter  of  right  and  without  leave  of  court, 
except  upon  facts  arising  subsequently  to  the 
decision,  does  not  apply  to  a  case  where  a 
party  proceeds  in  a  second  motion  upon  a 
distinct  property  interest  and  right  from  that 
involved  in  the  first  motion,  and  the  fact  that 
a  party  has  made  a  prior  motion  to  vacate 
an  attachment  upon  the  ground  that  it  is 
an  obstruction  to  the  enforcement  of  a  judg- 
ment and  execution  and  was  defeated  thereon 
does  not  preclude  a  second  motion  to  vacate 
the  attachment  on  the  ground  that  it  was  a 
cloud  upon  the  alleged  title  to  realty  of  the 
moving  party,  and  this  although  such  party 
might  have  proceeded  on  the  first  motion 
upon  this  ground  also.  Steuben  County  Bank 
V.  Alberger,  83  K  Y.  274,  61  How.  Pr.  (N.  Y.) 
227. 

32.  Hoobler  v.  Howland,  19  Ky.  L.  Rep. 
1473,  43  S.  W.  486. 

33.  Hawkins  v.  Pakas,  44  N.  Y.  App.  Div. 
395,  60  N.  Y.  Suppl.  1108;  Thalheimer  v. 
Hays,  42  Hun  (N.  Y.)  93.  See  also  National 
Park  Bank  v.  Whitmore,  7  N.  Y.  St.  456. 

34.  A Za&ama.— Drakford  v.  Turk,  75  Ala. 
339;  Pitzsimmons  v.  Howard,  69  Ala.  590; 
Rich  V.  Thornton,  69  Ala.  473;  Dryer  v.  Aber- 
crombie,  57  Ala.  497;  Watson  i;.  'Auerbach,  57 
Ala.  353;  Brown  v.  Coats,  56  Ala.  439;  Hall 
V.  Brazelton,  46  Ala.  359.  . 

Arkansas. —  Edmondson  v.  Carnall,  17  Ark. 
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284;  Melvin  Steamboat  General  Shields,  15 
Ark.  207;  Steam  Boat  Napoleon  v.  Etter,  6 
Ark.  103. 

Colorado. —  Worrall  v.  Hare,  1  Colo.  91. 

Georgia. —  Baldwin  v.  Rodgers,  74  Ga.  815. 

Illinois. —  Givens  v.  St.  Louis  Merchants' 
Nat.  Bank,  85  111.  442;  McCrosky  i?.  Leach, 
63  111.  61;  House  v.  Hamilton,  43  111.  185; 
Reaugh  v.  McConnel,  36  111.  373;  Moeller  v. 
Quarrier,  14  111.  280;  White  v.  Williams,  10 
111.  25 ;  White  v.  Wilson,  10  111.  21 ;  Crandall 
V.  Birge,  61  111.  App.  234;  Pettingill  v.  Drake, 
14  111.  App.  424. 

Indiana. —  Fleming  v.  Dorst,  18  Ind.  493; 
Poster  V.  Dryfus,  16  Ind.  158;  McFarland  v. 
Birdsall,  14  Ind.  126;  Cooper  v.  Reeves,  13 
Ind.  53 ;  Collins  v.  Nichols,  7  Ind.  447. 

Kentucky. —  Moore  v.  Hawkins,  6  Dana 
(Ky.)  289. 

Massachusetts. —  Cooke  v.  Gibbs,  3  Mass. 
193. 

Mississippi. —  Smith  v.  Mulhern,  57  Miss. 
591;  Roach  v.  Brannon,  57  Miss.  490;  Mc- 
Clanahan  v.  Brack,  46  Miss.  246;  Cocke  v, 
Kuykendall,  41  Miss.  65;  Thompson  v.  Ray- 
mon,  7  How.  (Miss.)  186. 

Missouri. —  Searcy  v.  Platte  County,  10  Mo. 
269;  Graham  v.  Bradbury,  7  Mo.  281;  Swan 
V.  O'Fallon,  7  Mo.  231;  Menae  v.  Osbern,  5 
Mo.  544;  Sharkey  v.  Williams,  20  Mo.  App. 
681. 

New  Mexico. —  Staab  v.  Hersch,  3  N.  M. 
153,  3  Pac.  248,  answer  without  oath. 

North  Carolina. —  Leak  v.  Moorman,  61 
N.  C.  168;  Cherry  v.  Nelson,  52  N.  C.  141; 
Evans  v.  Andrews,  52  N.  C.  117. 

Pennsylvania. —  Com.  v.  Klein,  13  Pa. 
Super.  Ct.  528;  Hotchkiss  v.  Pinney,  10  Pa. 
Dist.  219,  25  Pa.  Co.  Ct.  65;  Meyers  Ranch, 
4  Pa.  Dist.  331. 

Rhode  Island. —  Kelley  v.  Force,  16  R.  I. 
628,  18  Atl.  1037. 

Tennessee. —  McCown  v.  Drake,  7  Heisk. 
(Tenn.)447;  Straus  v.  Weil,  5  Coldw.  (Tenn.) 
120;,Kendrick  v.  Davis,  3  Coldw.  (Tenn.)  524; 
Harris  v.  Taylor,  3  Sneed  (Tenn.)  536,  67 
Am.  Dec.  576 ;  Isaacks  v.  Edwards,  7  Humphr. 
(Tenn.)  464,  46  Am.  Dec.  86;  Doran  V. 
O'Neal,  (Tenn.  Ch.  1896)  37  S.  W.  563;  Tar- 
box  V.  Tonder,  1  Tenn.  Ch.  163. 

Teooas. —  City  Nat.  Bank  v.  Cupp,  59  Tex. 
268 ;  Hill  v.  Cunningham,  25  Tex.  25 ;  Wright 
V.  Smith,  19  Tex.  297;  Messner  v.  Hutchins, 
17  Tex.  597;  Mallette  v.  Ft.  Worth  Pharmacy 
Co.,  21  Tex.  Civ.  App.  267,  51  S.  W.  859; 
C.  B.  Cones,  etc.,  Mfg.  Co.  v.  Rosenbaum, 
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There  are,  however,  jurisdictions  where  objections  based  on  facts  outside  the 
record  may  be  raised  bj  motion. 

b.  Effect  of  Failure  to  File  Plea.  Where  defendant  in  an  attachment  suit 
makes  no  plea  to  the  affidavit,  he  thereby  confesses  the  matters  stated  therein.^^ 

e.  Time  of  Filing.  With  regard  to  tlie  time  of  filing  a  plea  in  abatement  or 
traverse,  it  may  be  stated  generally  that  in  the  absence  of  express  provision 
the  usual  rule  as  to  filing  of  dilatory  pleas  applies,^^  and  such  plea  or  traverse 
should  be  filed  at  the  earliest  opportunity,  usually  the  first  or  return-term,^^ 
and  before  an  answer  or  plea  to  the  merits,^  but  it  has  been  held  that  plead- 


(Tex.  Civ.  App.  1898)  45  S.  W.  333;  Cald- 
well V.  Lamkin,  12  Tex.  Civ.  App.  29,  33 
S.  W.  316;  Waples-Platter  Grocer  Co.  V. 
Basham,  9  Tex.  Civ.  App.  638,  29  S.  W.  1118. 

T'erwo?i*.— Kelly  v.  Paris,  10  Vt.  261,  33 
Am.  Dec.  199. 

TFes^  Virginia. —  Miller  v.  Fewsmith  Lum- 
ber Co.,  42  W.  Va.  323,  26  S.  E.  175;  Stevens 
17.  Brown,  20  W.  Va.  450;  Tingle  v.  Brison, 
14  W.  Va.  295 ;  Middleton  v.  White,  5  W.  Va. 
572. 

Wisconsin.— Rice  v.  Wolff,  65  Wis.  1,  26 
N.  W.  181;  Dierolf  p.  Winterfield,  24  Wis. 
143. 

Canada.— Of£3ij  v.  Offay,  26  U.  C.  Q.  B. 
363;  Keg.  v.  Stewart,  8  Ont.  Pr.  297. 

35.  See  supra,  XV,  D.  2,  a,  (ii). 

36.  Hill  V.  Bell,  111  Mo.  35,  19  S.  W.  959 
(failure  of  one  of  two  defendants  in  attach- 
ment to  file  plea)  ;  Musgrove  v.  Mott,  90  Mo. 
107,  2  S.  W.  214. 

37.  See,  "  generally,  Abatement  and  Re- 
vival, 1  Cyc.  130. 

38.  Banks  v.  Hunt,  70  Ga.  741;  Archer  v. 
Ciaflin,  31  111.  306;  Crandall  v.  Birge,  61 
111.  App.  234;  Hamilton  V.  McClelland.  33 
Mo.  315. 

39.  Banks  v.  Hunt,  70  Ga.  741;  Foster  v. 
Higginbotham,  49  Ga.  263;  Pool  v.  Perdue, 
44  Ga.  454;  Irvin  v.  Howard,  37  Ga.  18;  ^^eal 
V.  Bookout,  30  Ga.  40;  Decatur  Bank  v.  Berrv, 
3  Humphr.  (Tenn.)  590;  Sloo  V.  Powell,  Dall. 
(Tex.)  467.  Compare  Gallatin  First  Nat. 
Bank  v.  Wallace,  (Tex.  Civ.  App.  1901)  65 
S.  W.  392,  where  it  was  held  that  a  plea  in 
abatement  filed  more  than  a  year  after  suit 
begun  and  after  an  answer  to  the  merits 
came  too  late. 

In  Illinois  a  plea  to  the  affidavit  for  an  at- 
tachment of  a  dilatory  character  should  be 
interposed  at  the  first  term,  providing  the 
declaration  is  filed  at  least  ten  days  before 
the  commencement  of  such  term.  Archer  v. 
Ciaflin,  31  111.  306;  Crandall  v.  Birge,  61  111. 
App.  234. 

,  In  Missouri,  where  a  suit  in  attachment  is 
brought  upon  a  demand  not  yet  due,  a  plea 
in  abatement  to  the  affidavit  must  be  filed 
within  the  first  two  or  the  first  six  days  of 
the  return-term  as  the  case  may  be.  Hamil- 
ton V.  McClelland,  33  Mo.  315. 

Wis.  Stat.  §  2745,  gives  the  right  of  tra- 
verse to  defendant  if  he  exercises  it  within 
ten  days  after  notice  of  the  issue  of  a  writ 
of  attachment  against  his  property,  or  within 
a  time  in  which  he  may  answer  the  complaint 
in  the  action.  Braunsdorf  v.  Fellner,  69 
Wis.  334,  34  N.  W.  121. 

[51] 


After  continuance. —  A  general  imparlance 
being  nothing  more  than  a  continuance,  a 
plea  in  abatement  denying  the  facts  stated  in 
the  affidavit,  being  for  matter  which  ex- 
isted before  the  continuance,  comes  too  late 
after  such  imparlance.  Archer  v.  Ciaflin,  31 
111.  306. 

Upon  appearance  and  replevy  of  property. 

—  In  Chambers  v.  Haley,  Peck  (Tenn.)  159, 
it  was  held  that  defendant  in  an  action  com- 
menced by  attachment  is  entitled  to  his  plea 
in  abatement  upon  his  appearing  and  replevy- 
ing the  attached  property. 

40.  Meggs  V.  Shaffer,  Hard.  (Ky.)  65; 
Malone  v.  Lindsley,  1  Phila.  (Pa.)  288;  Gal- 
latin First  Nat.  Bank  v.  Wallace,  (Tex.  Civ. 
App.  1901)  65  S.  W.  392.  Contra,  Kennedy 
V.  Mitchell,  4  Fla.  457,  where  defendant  was 
allowed  to  plead  in  abatement  to  an  attach- 
ment at  any  time  during  the  proceedings,  as 
well  after  as  before  his  plea  to  the  merits. 
Compare  Lindsley  v.  Malone,  23  Pa.  St.  24, 
where  it  was  held  that  the  alleged  grounds 
for  attachment  could  not  be  traversed  by  a 
plea  in  abatement  after  an  ineffectual  motion 
to  quash,  and  an  appearance  in  the  suit. 

An  application  to  remove  a  cause  to  the 
federal  court  is  not  such  an  appearance  as 
will  debar  defendants  of  the  right  to  put  in 
issue  the  grounds  of  the  attachment.  Freid- 
lander  v.  Pollock,  5  Coldw.  (Tenn.)  490. 
Compare  Corbitt  v.  Delaware  Farmers'  Bank, 
114  Fed.  602,  where  the  court,  in  administer- 
ing the  attachment  law  of  Virginia,  held  that 
the  removal  of  a  cause  from  the  state  to  the 
federal  court  did  not  prevent  defendant  from 
moving  to  abate  the  attachment. 

After  an  affidavit  has  been  amended,  de- 
fendant should  be  given  an  opportunity  to 
plead  in  abatement  to  it.  Archer  v.  Ciaflin, 
31  111.  306. 

Necessity  for  filing  pleas  at  rules  before 
right  to  plead  in  abatement  is  lost. —  If  de- 
fendant desires  to  avail  himself  of  the  pro- 
vision of  W.  Va.  Code,  c.  125,  §  21.  which 
permits  a  plea  in  abatement  and  in  bar  at 
the  same  time,  he  must  file  his  pleas  at  rules 
before  his  right  to  plead  in  abatement  is  lost, 
and  he  cannot  plead  in  abatement  under  said 
st^itute  or  the  general  law  after  he  has 
pleaded  in  bar,  or  after  an  office  judgment  has 
been  confirmed  against  him.  Delaplain  V. 
Armstrong,  21  W.  Va.  211. 

Waiver  dependent  upon  order  of  filing 
pleas. —  In  Rhode  Island  a  plea  in  abatement 
is  not  waived  by  filing  at  the  same  time,  but 
subsequently  in  order,  a  plea  to  the  merits 
or  an  affidavit  of  merits  in  compliance  with 
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ing  in  bar  before  a  plea  in  abatement  is  disposed  of  does  not  waive  the  plea  in 
abatement.^^ 

d.  Requisites  and  Sufficiency  of  Plea  —  (i)  In  General.  A  plea  in  abate- 
ment of  an  attachment  should  be  framed  with  accuracy  and  precision  and  be  cer- 
tain to  every  intent/^  It  should  put  in  issue  all  the  material  allegations  of  the 
affidavit,^^  and  specify  the  defects  complained  of It  should  also  pray  that  the 
attachment  be  quashed.^^ 

(ii)  Yemification —  (a)  Necessity.  In  some  jurisdictions  the  plea  or  answer 
denying  the  grounds  of  attachment  as  set  forth  in  the  affidavit  must  be  verified  by 
proper  oath.^^    In  other  jurisdictions,  however,  it  is  held  not  necessary  that  the 


a  rule  of  court.  A  plea  to  the  merits  first  in 
order  filed  is,  however,  a  waiver  of  all  sub- 
sequent pleas  in  abatement,  the  general  rule 
of  practice  in  this  respect  not  being  varied 
by  the  local  practice.  Gardner  v.  James,  5 
R.  I.  235. 

41.  Parker  v.  Brady,  56  Ga.  372;  Hawkins 
V.  Albright,  70  111.  87;  Bates  v.  Crow,  57 
Miss.  676;  Coombs  Commission  Co.  v.  Block, 
130  Mo.  668,  32  S.  W.  1139  (reviewing  earlier 
eases  where  a  contrary  rule  was  followed). 
Contra,  Blue  Grass  Canning  Co.  v.  Wardman, 
103  Tenn.  179,  52  S.  W.  137;  Waggoner  v. 
St.  John,  10  Heisk.  (Tenn.)  503.  But  see 
Chattanooga  Third  Nat.  Bank  v.  Foster,  90 
Tenn.  735,  18  S.  W.  267,  where  it  was  held 
that  a  plea  in  abatement  denying  the  fact  of 
iion-residence  was  not  waived  by  appear- 
ance and  defense  on  the  merits. 

When  a  plea  in  abatement  is  overruled  on 
demurrer  or  stricken  out,  it  is  no  waiver  of 
the  benefit  of  such  plea  to  plead  to  the  merits. 
Chambers  v.  Haley,  Peck  (Tenn.)  159. 

42.  Clark  v.  Latham,  25  Ark.  16,  where  it 
was  held  that  a  plea  in  abatement  denying 
that  the  bond  was  approved  by  the  clerk  be- 
fore it  was  issued  was  not  sufficient,  but 
that  it  should  have  described  the  bond  as  the 
attachment  bond. 

Craving  oyer  of  attachment,  affidavit,  or 
bond. —  In  Alabama  it  has  been  held  that  a 
plea  in  abatement  to  an  attachment,  and  to 
the  affidavit  or  bond  on  which  it  is  founded, 
must  crave  oyer  of  them  and  set  them  out 
(Richards  v.  Bestor,  90  Ala.  352,  8  So.  30; 
Tommey  v.  Gamble,  66  Ala.  469;  Garner  v. 
Johnson,  22  Ala.  494;  Goldsticker  v.  Stetson, 
21  Ala.  404;  Banks  v.  Lewis,  4  Ala.  599; 
Findlay  v.  Pruitt,  9  Port.  (Ala.)  195),  so 
that  the  court  will  be  able  to  judge  whether 
the  objection  is  sustained  (Garner  v.  John- 
son, 22  Ala.  494;  Banks  v.  Lewis,  4  Ala. 
599),  and  for  failure  so  to  do  the  plea  will  be 
demurrable  (Tommey  v.  Gamble,  66  Ala.  469; 
Goldsticker  v.  Stetson,  21  Ala.  404). 

Pendency  of  bankruptcy  proceedings.— A 
plea  in  abatement  on  the  ground  of  the  pend- 
ency of  bankruptcy  proceedings  should  aver 
that  such  proceedings  were  pending  at  the 
time  of  the  plea  pleaded.  Lewis  V:  Higgins, 
52  Md.  614. 

43.  Colorado. —  Wehle  v.  Kerbs,  6  Colo. 
167. 

Illinois. —  McFarland  v.  Claypool,  128  111. 
397,  21  ]Sr.  E.  587;  Walker  v.  Welch,  13  111. 
674;  Lord  v.  Babel,  16  111.  App.  434. 
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Mississippi.— Ross  v.  Fowler,  42  Miss.  293 ; 
James  v.  Dowell,  7  Sm.  &  M.  (Miss.)  333; 
Garrett      Tinnen,  7  How.  (Miss.)  465. 

Missouri. —  Cayce  v.  Ragsdale,  17  Mo.  32; 
Sauerwein  v.  Renard  Champagne  Co.,  68  Mo. 
App.  29;  Houston  v.  Woolley,  37  Mo.  App.  15. 

Tennessee. —  Robeson  v.  Hunter,  90  Tenn. 
242,  16  S.  W.  466;  Cooke  v.  Richards,  11 
Heisk.  (Tenn.)  711;  Klepper  v.  Powell,  6 
Heisk.  (Tenn.)  503;  Cain  v.  Jennings, 
3  Tenn.  Ch.  131. 

Wisconsin. —  Armstrong  v.  Blodgett,  33 
Wis.  284. 

44.  Mohr  v.  Chaffe,  75  Ala.  387;  Fitzsim- 
mons  V.  Howard,  69  Ala.  590. 

Need  not  deny  specifically  and  separately 
each  statement  of  affidavit. — An  answer  tra- 
versing plaintiff's  affidavit  need  not  deny  spe- 
cifically and  separately  each  fact  stated  by 
plaintiff's  affidavit,  but  a  general  denial  in 
the  usual  form  will  be  sufficient.  Armstrong 
V.  Blodgett,  33  Wis.  284,  where  it  was  held 
that  an  answer  saying  that  each  and  every 
allegation  of  the  affidavit  is  untrue  and  was 
untrue  at  the  time  said  affidavit  was  made, 
and  denying  the  existence  at  the  time  the 
affidavit  was  made  of  any  or  all  material 
facts  stated  therein,  is  good. 

45.  Mantz  v.  Hendley,  2  Hen.  &  M.  (Va.) 
308. 

In  Arkansas  a  plea  in  abatement  in  a  suit 
begun  by  attachment  is  not  bad  on  demurrer 
because  it  prays  judgment  both  of  the  decla- 
ration and  writ,  the  matter  set  up  in  the  plea 
being  to  the  entire  proceedings  and  not  to 
so  much  only  as  is  a  proceeding  in  rem.  Ed- 
mondson  v.  Carnall,  17  Ark.  284. 

Where  the  declaration  is  a  necessary  part 
of  the  writ,  a  plea  in  abatement  may  con- 
clude with  a  prayer  of  judgment  of  the  writ. 
Brigham  v.  Este,  2  Pick.  (Mass.)  420  [citing 
Ilsley  V.  Stubbs,  5  Mass.  280]. 

Conclusion  of  plea.— A  plea  traversing 
facts  alleged  in  the  affidavit  properly  con- 
cludes to  the  country.  Ridgway  v.  Smith,  17 
111.  33;  Boon  v.  Rahl,  1  Heisk.  "'(Tenn.)  12. 

46.  Indiana. —  Bradley  v.  State  Bank,  20 
Ind.  528.  But  see  Excelsior  Fork  Co.  v.  Lu- 
kens,  38  Ind.  438  [followed  in  McGuii;k  v. 
Cummings,  54  Ind.  246],  holding  that  an  an- 
swer denying  the  existence  of  the  ground  of 
attachment  being  in  bar  of  the  attachment 
proceeding,  and  not  in  abatement  of  the  writ, 
need  not  be  sworn  to. 

Kentucky. —  Brewer  v.  Spalding,  1 1  Ky .  L. 
Rep.  307. 

Missouri. —  Irwin  v.  Evans,  92  Mo.  472,  4 
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traverse  to  the  truth  of  the  affidavit  vp-hich  is  the  foundation  of  the  attachment 
should  be  sworn  to.^^ 

(b)  Beijioisites  and  SiiffiGienoy.  An  affidavit  verifying  a  plea  in  abate- 
ment must  be  positive  as  to  the  truth  of  the  facts  contained  in  the  plea,  and 
should  leave  nothing  to  be  concluded  by  inference  or  intendment.^^ 

e.  Amendment  of  Plea.  A  plea  in  abatement  may  be  amended  in  matter  of 
form  after  it  is  filed. 

f.  Withdrawal  of  Plea.  Where  a  plea  in  abatement  entered  to  an  action 
commenced  by  attachment  is  withdrawn  after  return  of  process  duly  served,  such 
withdrawal  will  not  vitiate  the  lien  of  the  attachment.^^ 

g.  Similiter  or  Replication  to  Plea.  If  the  ground  of  the  attachment  is 
denied  by  a  negative  plea,  plaintiff  has  the  right,  although  it  may  not  be  his  duty, 
to  signify  his  acceptance  of  the  issue  tendered  by  the  plea,  and  this  acceptance 
may  be  signified  at  law  by  a  similiter  and  in  equity  by  a  replication  in  the  nature 
of  a  similiter?^ 

h.  Hearing"  and  Determination  —  (i)  Time  of  Hearing.  Where  an  issue  is 
formed  upon  a  plea  or  answer  traversing  the  attachment  affidavit,  such  issue, 
according  to  some  decisions,  may  be  tried  before  the  trial  on  the  merits  ;  accord- 


S.  W.  693 ;  Sharkey  v.  Williams,  20  Mo.  App. 
681. 

Tennessee. — Wrompelmeir  r.  Moses,  3  Baxt. 
(Tenn.)  467;  Trabue  f.  Higden,  4  Coldw. 
(Tenn.)  620;  Seifried  v.  People's  Bank,  2 
Tenn.  Ch.  17. 

Texas  —  Chevallier  v.  Williams,  2  Tex.  239. 

AWisconsin. —  Braunsdorf  x>.  Fellner,  69 
Wis.  334,  34  N.  W.  121 ;  Howitt  v.  Blodgett, 
61  Wis.  376,  21  N.  W.  292. 

As  to  verification  of  pleadings,  generally, 
see  Pleading. 

Waiver  of  verification.— Such  requirement 
may  be  waived  by  failure  to  make  the  objec- 
tion before  going  to  trial.  Bradley  f.  State 
Bank,  20  Ind.  528 ;  Braunsdorf  v.  Fellner,  69 
Wis.  334,  34  N.  W.  121.  See  also  Kirby  v. 
Corning,  54  Wis.  599,  12  N.  W.  69. 

47.  Ouzts  V.  Seabrook,  47  Ga.  359;  Ripley 
V.  Astec  Min.  Co.,  6  N.  M.  415,  28  Pac.  773. 

48.  Wrompelmeir  v.  Moses,  3  Baxt.  (Tenn.) 
467,  holding  that  verification  upon  "knowl- 
edge, information,  and  belief "  of  affiant  is 
insufficient. 

Unnecessary  to  set  out  knowledge  of  the 
facts  or  means  of  knowledge. — A  verification 
to  a  plea  in  abatement  of  an  attachment  in 
the  following  language :  "  This  affiant,  at- 
torney for  the  defendant,  upon  his  oath,  says 
that  the  allegations  contained  in  the  forego- 
ing plea  are  true,"  is  sufficient.  It  is  not 
necessary  for  affiant  to  set  out  and  show  that 
he  has  a  knowledge  of  the  facts  stated  or  the 
means  of  his  knowledge.  Irwin  v.  Evans,  92 
Mo.  472,  4  S.  W,  693.  See  also  Braunsdorf 
t-.  Fellner,  69  Wis.  334,  34  N.  W.  121,  where 
it  was  held  that  when  a  traversed  fact  is 
necessarily  within  defendant's  knowledge,  a 
verification  that  defendant  "  has  read  the 
foregoing  special  answer,  and  that  the  same 
is  true,"  is  sufficient  without  adding  thereto 
the  words  "  to  his  own  knowledge." 

By  whom  made. —  Defendant's  attorney 
can,  by  leave  of  court,  file  a  plea  in  abate- 
ment, and  also  make  the  affidavit.  Irwin  v. 
Evans,  92  Mo.  472,  4  S.  W.  693. 


49.  Trabue  i;.  Higden,  4  Coldw.  (Tenn.) 
620. 

Not  permissible  after  demurrer  sustained. 

—  Amendment  should  not  be  permitted  to 
pleas  in  abatement  of  the  affidavit  after  a 
demurrer  sustained.  Livengood  r.  Shaw,  10 
Mo.  273.  See  also  Cayce  Xj.  Ragsdale,  17  Mo. 
32. 

50.  Claflin  v.  Sylvester,  99  Mo.  276,  12 
S.  W.  508. 

51.  Cheatham  v.  Pearce,  89  Tenn.  668,  15 
S.  W.  1080. 

Replication  to  plea  of  pendency  of  former 
suit. —  Where  the  pendency  of  a  former  suit, 
founded  on  the  same  cause  of  action  is 
pleaded  in  abatement  of  an  attachment  suit, 
it  is  good  matter  for  replication  to  the  plea 
that  the  former  attachment  was  issued  by  a 
person  who  was  not  a  regular  deputy  clerk 
and  had  no  authority  to  issue  it.  Minniece  i\ 
Jeter,  65  Ala.  222. 

52.  Price  f.  Bescher,  12  Heisk.  (Tenn.) 
372;  Robb  v.  Parker,  4  Heisk.  (Tenn.)  58. 
See  also  Davidson  v.  Hackett,  45  Wis.  208; 
Main  v.  Bell,  33  Wis.  544,  which  hold  that  it 
is  irregular  to  try  the  main  action  while  a 
traverse  of  the  attachment  is  pending. 

Defendant  need  not  plead  to  merits  till 
disposition  of  plea  in  abatement.  Coombs 
Commission  Co.  v.  Block,  130  Mo.  668,  32 
S.  W.  1139. 

Disposition  of  main  action. —  It  is  not 
necessary  to  wait  until  the  determination  of 
the  traverse  to  the  affidavit  before  rendering 
judgment  by  default  in  the  main  action.  Rip- 
ley r.  Astec  Min.  Co.,  6  N.  M.  415,  28  Pac. 
773.  But  see  Rowley  r.  Cummings,  1  Sm.  & 
M.  (Miss.)  340,  holding  that  where  defendant 
in  attachment  pleaded  in  abatement.  plaintiiT 
demurred,  and  defendant  joined  in  the  de- 
murrer, it  was  error  to  render  final  judgment 
against  defendant  as  on  default  without  dis- 
posing of  tlie  demurrer. 

Where  a  motion  to  dissolve  on  account  of 
the  insufficiency  of  the  attachment  bond,  and 
issues  on  the  traverse,  to  bo  decided  by  a 
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ing  to  other  decisions  it  may  be  tried  either  before  or  with  the  main  case.^^  Still 
other  decisions  hold  that  such  issue  should  be  tried  with  the  issues  in  the  principal 
cause.^* 

(ii)  Matters  Determinable.  Upon  a  plea  traversing  the  grounds  of  the 
attacliment,  the  sole  issue  to  be  decided  is  as  to  the  existence  of  the  facts  asserted 
by  plaintiff's  affidavit  as  grounds  of  attachment,  and  denied  by  defendant.^^  The 
merits  of  plaintiff's  case  are  not  the  subject  of  inquiry .^^ 

{ill)  Evidence — (a)  Burden  ^of  Proof.  "Where  the  facts  set  out  in  the 
attachment  affidavit  are  properly  put  in  issue  the  burden  of  proof  rests  upon 
plaintiff  to  prove  the  existence  of  the  facts  as  alleged  by  a  preponderance 
of  evidence.^^ 

(b)  Admissibility.  Upon  the  trial  of  the  issue  formed  by  a  plea  in  abate- 
ment or  traverse  of  the  grounds  of  the  attachment,  the  evidence  admissible  is 
<3onlined  on  the  part  of  defendant  to  sustaining  the  allegations  of  his  plea  or 
traverse  and  on  the  part  of  plaintiff  to  sustaining  the  grounds  originally  alleged  in 
iiis  affidavit  for  the  issue  of  such  attachment.^^ 


.jury,  are  pending  at  the  same  time,  it  is  dis- 
cretionary with  the  court  as  to  which  shall 
be  disposed  of  first.  Forbes  v.  Porter,  25  Fla. 
362,  6  So.  62. 

53.  Parker  v.  Brady,  56  Ga.  372.  See  also 
Lite  V.  Overton,  12  Heisk.  (Tenn.)  675,  where 
it  was  held  that  when  a  plea  in  abatement  is 
filed  to  an  ancillary  attachment  it  is  not  er- 
roneous to  refuse  to  try  such  issue  separately 
from  those  on  the  merits,  when  all  the  issues 
are  ready  for  submission  to  the  jury  and  can 
be  tried  together  without  delay. 

54.  Weston  f.  Jones,  41  Fla.  188,  25  So. 
888;  Hecht  v.  Feldman,  153  111.  390,  39  K  E. 
121;  Excelsior  Fork  Co.  v.  Lukens,  38  Ind. 
438;  Maple  v.  Burnside,  22  Ind.  139;  Brad- 
ley V.  State  Bank,  20  Ind.  528;  Foster 
Dryfus,  16  Ind.  158. 

Advancement  of  trial  of  issue. —  Under  111. 
Rev.  Stat.  c.  110,  §  18,  providing  for  the  trial 
of  attachment  issues  at  the  first  term,  it  is 
discretionary  with  the  court  to  advance  the 
trial  of  such  issue  and  direct  such  trial  out. 
of  its  order  on  the  docket.  Page  v.  Dillon,  61 
111.  App.  282. 

55.  Georgia. —  Baldwin  v.  Rodgers,  74  Ga. 
815. 

Illinois. — Schwabacker  v.  Rush,  81  111.  310; 
House  V.  Hamilton,  43  111.  185. 

Mississippi. —  Roach  v.  Brannon,  57  Miss. 
490;  Cocke  v.  Kuykendall,  41  Miss.  65; 
Groves  v.  Bailey,  24  Miss.  588;  Funk  v.  Mc- 
Cullough,  24  Miss.  481. 

Missouri. —  Sauer  v.  Behr,  49  Mo.  App.  86. 

New  Mexico. —  Ripley  v.  Astec  Min.  Co.,  6 
N.  M.  415,  28  Pac.  773. 

Wisconsin. —  Teweles  v.  Lins,  98  Wis.  453, 
74  N.  W.  122;  Eureka  Steam  Heating  Co.  v. 
Sloteman,  67  Wis.  118,  30  N.  W.  241;  Little- 
john  V.  Jacobs,  66  Wis.  600,  29  N.  W.  545; 
Miller  v.  McNair,  65  Wis.  452,  27  N.  W.  333. 

Adjustment  of  cross-demands. —  It  is  not 
within  the  scope  of  the  issue  under  a  tra- 
verse of  the  affidavit  for  an  attachment,  to 
establish  and  adjust  cross-demands  between 
the  parties.  Teweles  v.  Lins,  98  Wis.  453,  74 
N.  W.  122. 

56.  Chouteau  v.  Boughton,  100  Mo.  406,  13 
S.  W.  877;  Sauerwein  v.  Renard  Champagne 
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Co.,  68  Mo.  App.  29;  State  D.  Heckart,  62 
Mo.  App.  427;  Littlejohn  v.  Jacobs,  66  Wis. 
600,  29  N.  W.  545. 

Neither  the  belief  of  plaintiff  nor  the 
grounds  of  such  belief  have  anything  to  do 
with  the  rightfulness  of  the  issue  of  an  at- 
tachment and  are  not  in  issue  upon  a  plea  in 
abatement  or  traverse  of  the  grounds.  Roach 
V.  Brannon,  57  Miss.  490;  Dider  v.  Courtney, 
7  Mo.  500 ;  Chenault  v.  Chapron,  5  Mo.  438 ; 
Davidson  v.  Hackett,  49  Wis.  186,  5  N.  W. 
459. 

57.  Colorado. — Drake  v.  Avanzini,  20  Colo. 
104,  36  Pac.  846;  Miller  v.  Godfrey,  1  Colo. 
App.  177,  27  Pac.  1016. 

Georgia. —  Kenney  v.  Wallace,  87  Ga.  724, 
13  S.  E.  744;  Baldwin  v.  Rodgers,  74  Ga. 
815;  Oliver  v.  Wilson,  29  Ga.  642. 

Illinois. —  Jaycox  v.  Wing,  66  111.  182; 
Ridgway  v.  Smith,  17  111.  33;  Wells  v.  Par- 
rott,  43  111.  App.  656. 

Indiana. —  Bradley  v.  State  Bank,  20  Ind. 
528;  McFarland  v.  Birdsall,  14  Ind.  126. 

Kentucky. —  Calk  v.  Chiles,  9  Dana  (Ky.) 
265 ;  Reynolds  v.  Wright,  18  Ky.  L.  Rep.  1017, 
38  S.  W.  861,  39  S.  W.  424;  Senour  v.  Masch- 
inot,  17  Ky.  L.  Rep.  575,  31  S.  W.  481 ;  Crow 
V.  Straus,  14  Ky.  L.  Rep.  206;  Rapp  v.  Shoe- 
maker, 11  Ky.  L.  Rep.  401. 

Mississippi. —  Roach  v.  Brannon,  57  Miss. 
490. 

Missouri. —  Crow  V.  Marshall,  15  Mo.  499 ; 
Jacob  Furth  Grocery  Co.  May,  78  Mo.  App. 
323;  Noyes  v.  Cunningham,  51  Mo.  App.  194; 
Steinwender  v.  Creath,  44  Mo.  App.  356; 
Rheinhart  v.  Grant,  24  Mo.  App.  154;  Stew- 
art V.  Cabanne,  16  Mo.  App.  517. 

New  Mexico. —  Ripley  V.  Astec  Min.  Co.,  6 
K  M.  415,  28  Pac.  773. 

Texas. —  Gallatin  First  Nat.  Bank  v.  Wal- 
lace, (Tex.  Civ.  App.  1901)  65  S.  W.  392. 

Wisconsin. —  Messersmith  v.  Devendorf,  54 
Wis.  498,  11  N.  W.  906;  Lord  v.  Devendorf, 
54  Wis.  491,  11  N.  W.  903,  41  Am.  Rep. 
58. 

58.  Waring  v.  Fletcher,  152  Ind.  620,  52 
N.  E.  203. 

59.  Bowers  v.  Ross,  55  Miss.  213;  Barney 
V.  Scherling,  40  Miss.  320;  Blackwell  v.  Fry, 
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(iv)  Trial  by  Jury.  The  issue  on  a  plea  in  abatement  or  traverse  of  the 
grounds  of  the  attachment  should  be  tried  by  jury  unless  such  trial  be  waived  by 
the  parties.^*^ 

(y)  Verdict.  Upon  trial  of  an  issue  of  an  attachment  resulting  in  favor  of 
defendant  the  jury  should  render  a  formal  verdict  for  defendant  before  the  court 
quashes  the  attachment.^^ 

(vi)  Judgment.  Where  the  plea  in  abatement  is  sustained  the  proper  judg- 
ment would  seem  to  be  that  the  suit  abate,  and  that  defendant  recover  costs.^^ 

E.  Effect  of  Dissolution  —  l.  In  General.  A  dissolution  of  an  attachment 
is  a  final  adjudication  of  all  questions  arising  in  the  attachment  proceedings  unless 
an  appeal  therefrom  is  taken  in  due  time,^^  and  as  regards  the  property  attached 
the  parties  are  put  in  the  same  position  as  if  no  attachment  had  issued.^* 

2.  On  Main  Action  —  a.  Where  Attachment  Is  Ancillary.  Where  an  attach- 
ment is  merely  ancillary,  the  dissolution  thereof  does  not  terminate  the  main 
action  which  may  proceed  to  judgment,  notwithstanding  the  dissolution,  provided 
tlie  court  has  jurisdiction  of  the  subject-matter  and  of  the  person  of  defendant.^^ 


49  Mo.  App.  638;  Bucks  i'.  Moore,  36  Mo. 
App.  529 ;  Eainwater  v.  Faconesowich,  29 
Mo.  App.  26 ;  Freidlander  v.  Pollock,  5  Coldw. 
(Tenn.)  490. 

Declarations  and  admissions  of  defendant. 
—  With  regard  to  the  admissibility  of  ad- 
missions or  declarations  by  defendant  as  to 
his  intentions,  etc.,  it  may  be  stated  that 
while  such  declarations  or  admissions  are 
usually  admissible  in  behalf  of  plaintiff  as 
being  admissions  against  interest  (Ferryman 
V.  Pope,  102  Ga.  502,  31  S.  E.  37;  Brady  V. 
Parker,  67  Ga.  636;  Enders  v.  Richards,  33 
Mo.  598 ;  Tucker  v.  Frederick,  28  Mo.  574,  75 
Am.  Dec.  139;  Burr  v.  Mathers,  51  Mo.  App. 
470;  Gries  v.  Blackman,  30  Mo.  App.  2), 
they  are  not  admissible  in  defendant's  favor 
(Ferryman  v.  Pope,  102  Ga.  502,  31  S.  E. 
37;  Tucker  v.  Frederick,  28  Mo.  574,  75  Am. 
Dec:  139),  at  least  where  not  made  contem- 
poraneously with  the  issue  of  the  attachment 
(Ferryman  v.  Pope,  102  Ga.  502,  31  S.  E.  37 
[citing  Brady  v.  Parker,  67  Ga.  636] ) .  It 
has  been  held,  however,  that  in  an  attach- 
ment on  the  ground  of  fraudulent  conveyance 
or  assignment  to  hinder  and  delay  creditors, 
the  declarations  accompanying  the  making  of 
a  deed  alleged  to  be  fraudulent  are  admissible 
as  explanatory  of  the  character  and  motive 
of  the  act,  and  where  plaintiff  gave  the  deed 
in  evidence  it  could  not  be  objected  that 
plaintiff  was  making  his  own  declarations 
evidence  for  himself.  Potter  v.  McDowell,  31 
Mo.  62. 

60.  Barney  v.  Scherling,  40  Miss.  320; 
Hart  V.  Kanady,  33  Tex.'720 ;  Miller  Few- 
smith  Lumber  Co.,  42  W.  Va.  323.  26  8.  E. 
175:  Stevens  v.  Brown,  20  W.  Va.  450;  Cape- 
licavt  r.  Dowery,  10  W.  Va.  130. 

Right  to  trial  by  jury  on  filing  plea  after 
dismissing  motion. —  A  garnishee  and  claim- 
ant, who  has  .elected  to  try  his  case  before 
the  court  upon  a  motion  to  quash  an  attach- 
ment, has  tlie  right  after  the  evidence  has 
been  partly  taken  to  dismiss  his  motion  and 
by  filing  a  plea  to  try  the  same  question  be- 
fore a  jury.  Ferrall  v.  Farnen,  67  Md.  76,  8 
Atl.  819. 


61.  Towle  V,  Lamphere,  8  111.  App.  399, 
holding,  however,  that  a  failure  so  to  do  is 
Mot  a  cause  for  reversal. 

Assessment  of  damages. —  A  plea  travers- 
ing the  allegations  of  the  affidavit  being  a 
plea  in  abatement  and  subject  to  the  inci- 
dents of  such  a  plea,  it  is  the  duty  of  the 
jury  trying  the  issue  formed  by  such  a.  plea, 
if  they  find  the  plea  untrue^  to  assess  the 
plaintiff's  damages.  Boggs  V.  Bindskoff,  23 
111.  66. 

Separate  findings. —  It  is  the  better  prac- 
tice for  the  jury  to  make  separate  findings 
on  each  ground  of  attachment  charged  in  the 
affidavit.  Rothschild  v.  Lynch,  76  Mo.  App. 
339. 

62.  Arkansas. —  Hellman  v.  Fowler,  24: 
Ark.  235. 

Colorado. —  Worrall  v.  Hare,  1  Colo.  91. 

Illinois. —  Lawrence  v.  Steadman,  49  IlL 
270 ;  Stix  v.  Dodds,  6  IlL  App.  27 ;  Bachman 
V.  Dodds,  6  111.  App.  25. 

Missouri. —  Hill  v.  Bell,  111  Mo.  35,  19 
S.  W.  959. 

New  Mexico — Staab  v.  Hersch,  3  N.  M.  153, 
3  Pac.  248. 

Where  upon  the  issue  of  an  attachment 
against  two  persons  upon  allegations  that 
one  was  a  non-resident,  and  that  the  other 
was  about  to  depart  from  the  state,  one  only 
of  the  defendants  pleaded  in  abatement  that 
he  was  not  about  to  depart,  a  judgment  for 
plaintiff  is  proper  upon  finding  the  issue  on 
the  plea  against  defendant.  Moeller  r.  Quar- 
rier,  14  111.  280. 

63.  Danforth  v.  Rupert,  11  Iowa  547. 

64.  Eikel  v.  Ilanscom,  3  Tex.  App.  Civ. 
Cas.  §  473. 

65.  Arkansas. —  Ferguson  i".  Glidewell,  48 
Ark.  105,  2  S.  W.  711. 

Florida .— Bmxrf^  r.  Gordon,  21  Fla.  25; 
Loring  r.  Wittich,  16  Fla.  617. 

Illinois. —  Schulenberg  v.  Farwell,  84  111. 
400. 

Indiana. —  Hartford  L.  Ins.  Co.  r.  Brvan, 
25  Ind.  App.  406,  58  N.  E.  262. 

Iowa. — Elliott  r.  Mitchell,  3  Greene  (Iowa) 
237;  Carothers  v.  Click,  Morr.  (Iowa)  54. 
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b.  Where  Attachment  Is  Basis  of  Jurisdiction  —  (i)  In  Gexeral.  Where, 
however,  a  suit  is  commenced  by  attachment,  and  the  attachment  is  essential  to 
the  jurisdiction  of  the  court,  the  dissolution  of  the  attachment  will  carry  with  it 
the  main  suit.^'' 

(ii)  Debt  Not  Due.  Where  an  attachment  sued  out  for  a  debt  not  yet  due 
is  dissolved,  this  will  ordinarily  operate  as  a  termination  of  tlie  whole  proceed- 
ings ;  although  it  has  been  held  that  if  the  attachment  is  dissolved  merely  for  a 
technicai  defect,  the  court  should  exercise  a  sound  discretion  as  to  whether  the 
action  should  be  dismissed  or  not ;  ^  and,  that  if  not  dismissed,  plaintiff  should  be 
required  to  immediately  correct,  by  amendment  or  otherwise,  the  defects  in  the 


Kansas. —  Stapleton  v.  Orr,  43  Kan.  170,  23 
Pac.  109;  Bundiem  v.  Denn,  25  Kan.  430; 
Boston  V.  Wright,  3  Kan.  227. 

Michigan. —  Gray  r.  York,  44  Mich.  415,  6 
N.  W.  874. 

Missouri. —  Peery  v.  Platte,  39  Mo.  404; 
Tootle  V.  Lysaght,  65  Mo.  App.  139. 

l^ehraslca. — Dayton  Spiee-Mills  Co.  v.  Sloan, 
49  Nebr.  622,  68  N.  W.  1040. 

South  Carolina. —  Cureton  v.  Dargan,  16 
S.  C.  619. 

Tennessee. —  Nashville  v.  Wilson,  88  Tenn. 
407,  12  S.  W.  1082;  Dougherty  v.  Kellum,  3 
Lea  (Tenn.)  643;  Kruger  v.  Slayton,  11 
Heisk.  (Tenn.)  726;  Kobb  v.  Parker,  4  Heisk. 
(Tenn.)  58. 

Tea^as.— Focke  r.  Hardeman,  67  Tex.  173, 
2  S.  W.  363 ;  Sydnor  v.  Totham,  6  Tex.  189. 

'66.  Arkansas. —  Ward  v.  Carlton,  26  Ark. 
662;  McDonald  v.  Smith,  24  Ark.  614;  Hell- 
man  V.  Fowler,  24  Ark.  235 ;  Edmondson  v. 
Carnall,  17  -Ark.  284:  Childress  v.  Fowler, 
9  Ark.  159;  Delano  v.  Kennedy,  5  Ark.  457. 

Illinois. —  Lawrence  r.  Steadman,  49  HI. 
270. 

Louisiana. —  Watson  v.  Simpson,  15  La. 
Ann.  709. 

Mississippi. —  Lewenthall  v.  Mississippi 
Mills,  55  Miss.  101. 

Nebraska. —  Dayton  Spice-Mills  Co.  v. 
Sloan,  49  Nebr.  622,  68  N.  W.  1040. 

Tennessee.— Kruger  v.  Stayton,  11  Heisk. 
(Tenn.)  726;  Sherrv  r.  Divine,  11  Heisk. 
(Tenn.)  722. 

Texas. — Merchants'  Mut.  Ins.  Co.  v.  Brower. 
38  Tex.  230;  Gayoso  Sav.  Inst.  r.  Burrow,  37 
Tex.  88. 

Wisconsin. —  Morrison  v.  Ream,  1  Pinn. 
(Wis.)  244. 

67.  Kansas. — Voorhis  v.  Michaelis,  45  Kan. 
255,  25  Pac.  592 ;  Clark  v.  Montf ort,  37  Kan. 
756,  15  Pac.  899;  Bundrem  v.  Denn,  25  Kan. 
430. 

Massachusetts. —  O'Hare  v.  Downing,  130 
Mass.  16. 

Missouri. —  Knapp  v.  Joy,  9  Mo.  App.  575; 
Grier  v.  Fox,  4  Mo.  App.'522. 

Nebraska. —  Dayton  Spice-Mills  Co.  v. 
Sloan,  49  Nebr.  622,  68  N.  W.  1040. 

Ohio. — Pamsay  v.  Overaker,  1  Disn.  ( Ohio ) 
569,  12  Ohio  Dec.  (Reprint)  801;  Heiden- 
heimer  v.  Ogborn,  1  Disn.  (Ohio)  351,  12 
Ohio  Dec.  (Reprint)  665. 

Texas. — Moore  v.  Corley,  (Tex.  App.  1890) 
16  S.  W.  787;  Cox  v.  Reinhardt,  41  Tex. 
591. 
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Virginia. —  Wingo  v.  Purdy,  87  Va.  472,  12 
S.  E.  970. 

Washington. —  Augir  v.  Foresman,  ( Wash. 
1900)  63  Pac.  201. 

Wisconsin. —  Gowan  v.  Hanson,  55  Wis. 
341,  13  N.  W^  238. 

See  also  Cheatham  v.  Pearce,  89  Tenn.  668, 
15  S.  W.  1080,  and  Pigue  v.  Young,  85  Tenn. 
263,  1  S.  W.  889,  in  which  cases  it  was  held 
that  in  a  suit,  by  original  attachment,  for  a 
debt  not  yet  due,  no  decree  will  be  given  for 
the  debt,  when  the  attachment  is  defeated  by 
plea  in  abatement,  and  the  prematurity  of  the 
suit  for  the  debt  is  interposed  as  a  defense 
bv  answer. 

Contra,  Light  v.  Isear,  28  S.  C.  440,  6 
S.  E.  284. 

Effect  of  failure  of  clerk  to  forward  notice 
of  dissolution. —  If  a  statutory  provision, 
which  requires  the  clerk  of  the  court  in  which 
a  suit  is  pending  to  forward  to  the  register 
of  deeds  a  certificate  that  an  attachment  of 
real  estate  in  a  certain  county  has  been  dis- 
solved, where  it  appears  of  record  that  such 
attachment  has  been  dissolved,  applies  to 
the  case  of  an  attachment  made  before  the 
act  took  effect  and  dissolved  afterward,  the 
failure  of  the  clerk  to  forward  such  certifi- 
cate to  the  register  does  not  continue  the  at- 
tachment in  force  in  favor  of  the  attaching 
creditor,  no  third  person  having  acquired 
anv  rights  under  it.  O'Hare  v.  Downing,  130 
Mass.  l6. 

Effect  of  commencement  of  garnishee  pro- 
ceedings.—  Where  a  traverse  has  been  sus- 
tained to  an  affidavit  for  attachment  on  a 
debt  not  yet  due,  the  fact  that  garnishee  pro- 
ceedings have  been  instituted  does  not  affect 
the  rule  that  the  dissolution  of  the  attach- 
ment in  such  case  terminates  the  whole  pro- 
ceeding. Gowan  v.  Hanson,  55  Wis.  341,  13 
N.  W.  238. 

Where  part  of  claim  is  due. — Where  an  at- 
tachment is  commenced  on  notes,  some  of 
which  are  not  due,  and  the  plea  in  abate- 
ment is  sustained,  if  the  petition  states  a 
good  cause  of  action  on  the  matured  notes, 
the  suit  may  be  dismissed  in  the  appellate 
court  as  to  the  notes  not  due  and  judgment 
rendered  on  the  notes  due  when  suit  was 
brought,  where  the  findings  upon  the  differ- 
ent notes  are  separate  and  distinct.  Knapp 
r.  Joy,  9  Mo.  App.  575. 

68.  Pierce  v.  Myers,  28  Kan.  364;  Ramsay 
V.  Overaker,  1  Disn.  (Ohio)  569,  12  Ohio  Dec. 
(Reprint)  801. 
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attachment  proceedings,  so  as  to  make  them  correspond  with  the  law  governing 
actions  and  attachment  proceedings  instituted  on  claims  not  yet  due.^^  It  has  also 
been  held  that  when  a  suit  is  brought  with  an  attachment  upon  a  debt  not  due, 
and  upon  the  maturity  thereof  an  amendment  is  tiled  showing  the  facts  and  that 
the  debt  is  overdue,  the  main  suit  should  not  be  dismissed  merely  because  attach- 
ment was  qn ashed.™ 

e.  Where  Jurisdiction  of  Person  Is  Acquired  Otherwise  Than  by  Attachment. 
Where  a  party  makes  a  general  appearance  in  the  action,"^^  or  where  summons  is 
duly  served  on  liim,''^  the  dismissal  of  the  attachment  will  not  carry  the  main 
cause  with  it,  but  if  service  of  process  is  relied  on  to  prevent  the  dismissal,  it 
must  appear  that  there  was  a  valid  service.'^^ 

d.  Where  Writ  Is  Quashed  by  Agreement.  Where  suit  is  brought  by  attach- 
ment, and  the  writ  is  quashed  by  agreement  that  the  cause  shall  be  tried  upon  its 
merits,  and  the  same  is  so  tried,  the  suit  should  not  be  dismissed.'^* 

e.  Under  Special  Statutory  Provisions.  A  personal  judgment  may  be 
rendered  against  defendant  in  attachment,  notwithstanding  the  dismissal  thereof, 
if  service  is  had  or  notice  given,  in  accordance  with  the  provisions  of  a  statute 
which  authorizes  the  trial  of  the  main  action,  notwithstanding  the  dismissal  of  the 
attachment,  when  notice  of  the  attachment  is  served  personally  on  defendant  at 
least  ten  days  before  final  judgment."^^  So,  the  dissolution  or  quashing  of  the 
attachment  will  not  carry  with  it  the  main  action,  if  it  is  expressly  provided  by 
statute  that  the  suit  shall  proceed  as  if  commenced  by  summons,"^^  or,  where  a 
statute  provides  that  in  case  defendant  resides  in  the  county  the  court  shall  pro- 
ceed in  the  case  as  if  there  had  been  a  summons  regularly  served,  notwithstanding 
the  dismissal  of  the  attachment,  provided  defendant  resides  in  the  county .'^^ 


69.  Pierce  v.  Myers,  28  Kan.  364. 

70.  Panhandle  Nat.  Bank  v.  Still,  84  Tex. 
339,  19  S.  W.  479;  Arnold  v.  Willis,  68  Tex. 
268,  4  S.  W.  485. 

71.  Florida. —  Kennedy  v.  Mitchell,  4  Fla. 
457. 

Georgia. —  King  v.  Randall,  95  Ga.  449,  22 
S.  E.  683;  Hickson  v.  Brown,  92  Ga.  225,  17 
S.  E.  1035;  Bruce  v.  Conyers,  54  Ga.  678. 

Maryland.— Rsindle  v.  Mellen,  67  Md.  181, 
8  Atl.  573. 

Missouri. —  Peery  v.  Platte,  39  Mo.  404. 

Pennsylvania. —  Bayersdorfer  v.  Hart,  13 
Phila.  (Pa.)  192,  36  Leg.  Int.  (Pa.)  434. 

Texas.—  Green  v.  Hill,  4  Tex.  465. 

United  States. —  Goldsborough  v.  Orr,  8 
Wheat.  (U.  S.)  217,  5  L.  ed.  600. 

Contra,  Borland  v.  Kingsbury,  65  Mich.  59, 
31  N.  W.  620  [overruling  Hills  v.  Moore,  40 
Mich.  210]. 

72.  Mississippi. —  Bates  v.  Crow,  57  Miss. 
676. 

Neio  York. —  Bump  v.  Danehy,  1-2  N.  Y. 
Suppl.  901,  36  N.  Y.  St.  114. 

Pennsylvania. —  Fernau  v.  Butcher,  113  Pa. 
St.  292,  6  Atl.  67  [affirming  1  Cook  (Pa.) 
401];  White  v.  Thielens,  106  Pa.  St.  173; 
Biddle  V.  Black,  99  Pa.  St.  380;  Hall  v. 
Kintz,  2  Pa.  Dist.  16,  12  Pa.  Co.  Ct.  90; 
Butcher  v,  Fernau,  1  Kulp  (Pa.)  401;  Sharp- 
less  V.  Ziegler,  8  Wkly.  Notes  Cas.  (Pa.) 
190;  McCallum  i\  Hodder,  2  Wkly.  Notes 
Cas.  (Pa.)  185:  Bayersdorfer  v.  Hart,  13 
Phila.  (Pa.)  192,  36  Leg.  Int.  (Pa.)  434. 

Tennessee. —  Nashville  v.  Wilson,  88  Tenn. 
407,  12  S.  W.  1082. 

Teicas.— Campbell  v.  Wilson,  0  Tex.  379; 
Rice  V.  Powell,  Dall.  (Tex.)  413. 


73.  Nashville  v.  Wilson,  88  Tenn.  407,  12 
S.  W.  1082;  Sherry  v.  Divine,  11  Heisk. 
(Tenn.)  722. 

74.  Ross  V.  Allen,  67  111.  317.  See  also 
Smith  V.  Warden,  35  N.  J.  L.  346. 

75.  Hodnett  v.  Stone,  93  Ga.  645,  20  S.  E. 
43;  Daniel  v.  Hochstadter,  73  Ga.  144;  Hen- 
drix  V.  Cawthorn,  71  Ga.  742;  Buice  v.  Low- 
man  Gold,  etc.,  Min.  Co.,  64  Ga.  769;  Parker 
V.  Brady,  56  Ga.  372;  Camp  v.  Cahn.  53  Ga. 
558.  See  also  King  v.  Randall,  95  Ga.  449, 
22  S.  E.  683,  where  it  was  said  that  while 
the  present  statute  (Ga.  Code,  §  3328)  does 
not  provide  in  terms  that  where  the  notice 
required  has  been  given,  a  declaration  shall 
not  be  dismissed  because  the  attachment  may 
have  been  dismissed,  the  same  rule  has  been 
followed  in  cases  arising  under  it. 

An  acknowledgment  of  service  by  the  de- 
fendant's attorney  is  sufficient  to  authorize 
a  judgment  in  personam  against  defendant 
in  attacliment.  The  attorney  is  presumed  to 
be  authorized  to  acknowledge  service,  unless 
the  contrary  appears  by  competent  proof. 
Hendrix  r.  Cawthorn,  71  Ga.  742. 

This  statute  has  no  application  when  the 
court  to  which  the  attachment  is  returnable 
has  no  jurisdiction  of  that  class  of  attach- 
ments. Rome  First  Nat.  Bank  r.  Ragan,  92 
Ga.  333,  18  S.  E.  295. 

76.  Stix  r.  Dodds,  6  111.  App.  27:  Buch- 
man  v.  Dodds,  6  III.  App.  25;  Evans  v.  Saul, 
8  Mart.  N.  S.  (La.)  247:  Sompevrac  r.  Es- 
trada, 8  Mart.  (La.)  722:  Owens  r.  Johns,  59 
Mo.  89:  Staab  v.  Hersch,  3  N.  M.  153,  3  Pac. 
248. 

77.  Brackett  v.  Brackett,  61  Mo.  221; 
Peery  v.  Harper,  42  Mo.  131 :  Sharpless  v. 
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3.  In  Respect  to  Attached  Property  —  a.  Effect  on  Lien.  Where  an  attach- 
ment is  dissolved  the  lien  on  the  property  seized  thereunder  is  vacated  '^^  and  if 
by  judicial  sale  a  fund  has  been  substituted  in  place  of  the  property  the  lien  on 
the  fund  is  thereby  discharged.'^^ 

b.  Return  of  Property  —  (i)  Necessity  For.  Ordinarily  on  the  dissolution 
of  an  attachment  all  property  attached  should  be  returned  to  defendant,  whether 
the  dissolution  be  by  operation  of  a  final  judgment  in  defendant's  favor  or  by 
special  proceedings  for  the  purpose  of  obtaining  an  order  of  dissolution  had  in- 
advance  of  a  trial  on  the  merits,^  and  if  it  has  been  sold  defendant  is  entitled  to 
the  proceeds  arising  therefrom.^^    The  rule  applies,  although  the  attachment  is 


Ziegler,  92  Pa.  St.  467.  See  also  S.  K.  Mar- 
tin Lumber  Co.  v.  Menominee  Cir.  Judge,  116 
Mich.  354,  74  N.  W.  649,  where  it  was  held, 
that  under  2  How.  Anno.  Stat.  Mich.  §  8026, 
the  court  has  the  power  to  require  the  entry 
of  appearance  by  defendant  in  attachment, 
although  the  attachment  be  dissolved. 

78.  Harrow  Lyon,  3  Greene  (Iowa)  157; 
Ranft  V.  Young,  21  Nev.  401,  32  Pae.  490; 
Goldstein  v.  Sondheim,  3  Kulp  (Pa.)  212; 
Johnson  i;.  Edson,  2  Aik.  (Vt.)  299. 

79.  Goldstein  v.  Sondheim,  3  Kulp  (Pa.) 
212. 

80.  Alabama. —  Sherrod  v.  Davis,  17  Ala. 
312. 

Arkansas  —  Jackman  v.  Anderson,  33  Ark. 
414. 

California. —  Hamilton  v.  Bell,  123  Cal. 
93,  55  Pac.  758. 

Iowa. —  Brown  v.  Harris,  2  Greene  ( Iowa ) 
505,  52  Am.  Dec.  535. 

Kansas. —  Miller  v.  Dixon,  2  Kan.  App. 
445,  42  Pac.  1014. 

Massachusetts. —  Martin  v.  Bavley,  1  Allen 
(Mass.)  381;  Clap  v.  Bell,  4  Mass.  99. 

Michigan. —  Orr  v.  Keyes,  37  Mich.  385. 

Missouri. —  State  v.  Fitzpatrick,  .  64  Mo. 
185. 

Isleio  Yorfc.— Day  v.  Bach,  87  N.  Y.  56; 
Lawlor  v.  Magnolia  Metal  Co.,  2  N.  Y.  App: 
Div.  552,  38  N.  Y.  Suppl.  36,  74  N.  Y.  St. 
465;  Moore  v.  Somerindyke,  1  Hilt.  (N.  Y.) 
199. 

\Nevada.—  ^?init  v.  Young.  21  Xev.  401,  32 
Pac.  490. 

'North  Carolina. —  Devries  r.  Summit,  86 
N.  C.  126. 

Texas. —  Hamilton  v.  Kilpatrick,  ( Tex.  Civ. 
App.  1895)  29  S.  W.  819;  Gasquet  f.  Collins, 
57  Tex.  340. 

Vermont. —  Lovejoy  v.  Lee,  35  Vt.  430; 
Dewey  v.  Fay,  34  Vt.  138;  Jones  v.  Wood,  30 
Vt.  268;  Feiker  v.  Emerson,  17  Vt.  101. 

Wisconsin. —  Keith  v.  Armstrong,  65  Wis. 
225,  26  N.  W.  445. 

Property  conveyed  pending  proceeding, — 
The  rule  requiring  the  return  of  property  to 
the  attachment  debtor  on  dissolution  of  at- 
tachment has  no  application  where  he  has 
conveyed  the  property  pending  the  attach- 
ment. The  property  should  be  delivered  to 
the  rightful  owner.  State  v.  Fitzpatrick,  64 
Mo.  185;  Jackson  v.  Burnett,  119  N.  C.  195, 
25  S.  E.  868. 

Where  suit  pending  against  officer  for  con- 
version.—  An  order  will  not  be  granted  di- 
recting the  sheriff  to  deliver  attached  prop- 
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erty  to  defendant,  where  an  action  is  pending 
to  recover  the  value  of  the  property  from  the 
sheriff,  for  a  conversion  thereof  in  refusing 
to  deliver  it  until  his  fees  and  charges  were 
paid.  Hall  v.  U.  S.  Reflector  Co.,  4  N.  Y. 
Civ.  Proc.  148. 

Where  title  to  property  disputed. —  Al- 
though an  attachment  was  properly  dis- 
charged as  to  one  of  two  defendants,  on  the 
ground  that  he  was  not  liable  for  the  debt 
sued  on,  yet,  as  his  claim  to  be  the  sole 
owner  was  traversed,  and  a  separate  issue 
thus  made,  he  was  not  entitled  to  take  pos- 
session of  the  goods  until  that  issue  was 
tried.  Berry  v.  Callahan,  15  Ky.  L.  Bep.  539. 
So  the  rule  cannot  be  invoked  where  goods 
sold  are  attached  by  creditors  and  replevied 
by  the  seller,  and  an  agreement  entered  into 
between  the  attaching  creditors,  the  defend- 
ant in  attachment,  the  sheriff,  and  the  inter- 
vener, that  all  their  several  rights  should  be 
adjudicated  in  the  replevin  suit,  and  where 
judgment  was  rendered  in  the  sheriff's  favor. 
Camp  V.  Schuster,  51  Mo.  App.  403. 

Redelivery  not  necessary. —  Where  a  mort- 
gagee of  chattels  had  them  attached,  and 
then  arranged  with  the  officer  to  hold  the 
property  by  virtue  of  the  mortgage  as  well 
as  under  the  attachment,  the  property,  upon 
the  discharge  of  the  attachment,  was,  in 
legal  contemplation,  in  the  possession  of  the 
mortgagee,  who  might  sue  a  trespasser  for 
meddling  therewith.  Hackett  v.  Manlove,  14 
Cal.  85.  It  has  also  been  held  that  if  de- 
fendant's assignee  for  the  benefit  of  credit- 
ors had  before  dissolution  of  the  attachment 
replevied  the  property  from  the  officer,  the 
possession  of  the  assignee  would  constitute 
a  defense  to  any  action  brought  by  the  de- 
fendant against  the  officer  for  non-delivery. 
Clark  V.  Lamoreux,  70  Wis.  508,  36  N.  W. 
393. 

81.  York  V.  Sanborn,  47  N".  H.  403;  Day 
r.  Bach,  87  N.  Y.  56;  Devries  v.  Summit,  86 
N.  C.  126.  See  also  Goldsmith  v.  Stetson,  39 
Ala.  183. 

The  court  has  no  right  to  direct  the  pro- 
ceeds to  be  paid  on  the  judgment  of  attach- 
ing plaintiff  recovered  in  the  main  action. 
Petty  V.  Lang,  81  Tex.  238,  16  S.  W.  999. 

Effect  of  special  agreement  between  de- 
fendant and  attaching  officer. — Where  an  of- 
ficer who  had  made  an  attachment  of  bank 
bills  refused  to  return  them  to  the  owner 
upon  dissolution  of  the  attachment,  unless 
the  owner  would  agree  that  he  might  retain 
a  part  of  them,  as  a  pretended  reward  for 
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quashed  for  defects  in  the  affidavit  and  bond,^^  and  in  the  absence  of  any  statu- 
tory provision  to  the  contrary,  it  is  the  duty  of  the  officer  to  return  the  property 
to  attachment  defendant,  notwithstanding  an  appeal  is  taken  or  other  proceedings 
in  error  instituted. 

(ii)  Order  For  Redelivery.  An  order  for  redelivery  of  the  property  on 
dissokition  of  the  attachment  need  not  recite  directions  as  to  the  manner  of  rede- 
liver}^, unless  this  is  called  for  by  special  circumstances.^^ 

(ill)  TuiE  AND  Manner  of  Making  Return    Where  an  attachment  has 
been  dissolved,  the  officer  holding  the  property  should  return  the  same  promptly. 
A  mere  notice  of  the  relinquishment  of  the  attachment  does  not  amount  to  a 
return.*^^    If  property  attached  belongs  to  two  cotenants,  the  return  to  either  will 
be  sufficient.^'^ 

(iv)  Effect  of  Second  A  tta  cbment  Where  Property  Is  Not  Returned. 
If  on  the  dissolution  of  an  attacliment  the  attaching  creditor  does  not  make  a 
formal  delivery  of  the  property  to  the  attachment  debtor,  a  second  attachment 
will  not  revive  the  lien  created  by  the  first  attachment.^^ 

4.  On  Rights  of  Other  Attaching  Creditors,  Interveners,  or  Execution  Credit- 
ors. In  some  of  the  states  the  attachment  is  for  the  benefit  of  all  creditors  who 
file  claims  thereunder,  who  thus  acquire  liens  relating  back  to  the  reception  of 
the  writ  by  the  officer,^^  and  under  such  provisions  their  rights  will  be  unaffected 
by  the  dismissal  of  the  original  attachment  because  of  defects  in  the  papers,^*^  or 
by  a  discontinuance  by  agreement  out  of  court  by  the  attaching  creditor  and  the 
debtor.^^    The  dismissal  of  an  attachment  suit  operates  as  a  release  of  the  prop- 


finding  them,  it  was  held  that  such  agree- 
ment was  the  result  of  duress  and  was  not 
binding,  arid  that  the  owner  might  recover 
the  money  so  retained.  Love  joy  v.  Lee,  35 
Vt.  430. 

Payment  without  order  of  court. — While 
it  is  safer  for  the  clerk  upon  the  dissolution 
of  an  attachment  to  have  an  order  of  court 
made,  directing  the  disposition  of  moneys 
placed  in  his  hands  by  the  sheriff  as  the  pro- 
ceeds of  the  sale  of  the  property  attached, 
yet  he  does  not  render  himself  liable  to  plain- 
tiff by  a  payment  without  such  an  order,  to 
attachment  defendant  if  such  payment  is 
made  in  good  faith  and  without  notice  of 
plaintiff's  intention  to  appeal  and  continue 
his  attachment  lien  by  supersedeas.  Dan- 
forth  V.  Rupert,  11  Iowa  547, 

82.  Petty  v.  Lang,  81  Tex.  238,  16  S.  W. 
999. 

83.  Loveland  v.  Alvord  Consol.  Quartz 
Min.  Co.,  76  Cal.  562,  18  Pac.  682;  Brown  v. 
Harris,  2  Greene  (Iowa)  506,  52  Am.  Dec. 
535;  Becker  r.  Steele,  41  Kan.  173,  21  Pac. 
169;  Miller  v.  Dixon,  2  Kan.  App.  445,  42 
Pac.  1014;  Ranft  v.  Young,  21  Nev.  401,  32 
Pac.  490.  See  also  Sherrodl  v.  Davis,  17  Ala. 
'312. 

In  Minnesota  plaintiff,  by  appealing  from 
the  order  dissolving  the  writ  and  giving  bond 
for  a  stay,  may  suspend  the  operation  of  the 
order,  and  such  suspension  will  relate  back 
to  the  date  thereof,  so  that  if  the  officer  still 
has  the  property  his  right  to  hold  it  is  re- 
stored. Nevertheless,  upon  the  dissolution 
of  the  writ  the  officer  is  not  to  retain  the 
property  to  enable  plaintiff  to  appeal  from 
the  order  dissolving  it  and  give  a  stay  bond. 
Ryan  Drug  Co.  v.  Peacock,  40  Minn.  470,  42 
N.  W.  298. 


In  Nebraska  the  act  of  Feb.  17,  1873,  pro- 
vides that  when  an  order  discharging  an  at- 
tachment is  made,  and  any  party  affected 
thereby  shall  except  thereto,  the  court  or 
judge  shall  fix  the  number  of  days,  not  to 
exceed  twenty,  in  which  such  party  may  file 
a  petition  in  error,  during  which  time  the 
property  attached  shall  be  held  by  the  sher- 
iff or  other  officer.  Under  this  statute,  if  no 
undertaking  is  given  within  the  required  pe- 
riod, the  officer  must  deliver  the  property  to 
the  person  entitled  thereto.  Adams  County 
Bank  v.  Morgan,  26  Nebr.  148,  41  N.  W.  993; 
State  V.  Cunningham,  9  Nebr.  146,  1  N.  W. 
1011. 

84.  Ellsworth  i;.  Scott,  3  Abb.  N.  Cas. 
(N.  Y.)  9. 

85.  A  delay  of  two  months  is  unreason- 
able. Rice  V.  Wolff,  4  Ohio  S.  &  C.  PI.  Dec. 
265;  Clark  v.  Lamoreux,  70  Wis.  508,  36 
N.  W.  393. 

86.  Becker  v.  Bailies,  44  Conn.  167. 

87.  Gassett  v.  Sargeant,  26  Vt.  424. 

88.  Anderson  v.  Land,  5  Wash.  493,  32 
Pac.  107,  34  Am.  St.  Rep.  875. 

89.  Trentman  v.  Wiley,  85  Ind.  33:  Ryan 
V.  Burkam,  42  Ind.  507  \citxng  Shirk  r.  Wil- 
son, 13  Ind.  129]. 

Failure  to  show  intention  to  proceed  inde- 
pendently.—  Wliere  a  creditor  files  a  com- 
plaint, affidavit,  and  undertaking,  and  there 
is  anything  in  the  record  wliieh  sliow,'^  nn  in- 
tention to  file  under  the  orioinal  prweiHiing, 
and  not  commence  an  independent  action,  the 
creditor  will  be  hold  to  have  become  a  party 
to  the  original  action.  Rvan  v.  Burkam,  42 
Ind.  507. 

90.  Fee  r.  Moore,  74  Ind.  319.  Compare 
Olney  r.  Shepherd,  8  Blackf.  (Ind.)  146. 

91.  Cummins  v.  Blair,  18  N.  J.  L.  15l. 
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erty  claimed  by  an  intervener  and  if  he  wishes  to  be  quieted  in  his  title  he  must 
have  recourse  to  a  direct  action.^^  It  does  not,  however,  affect  the  lien  of  an 
execution  in  favor  of  a  third  person  upon  the  same  property .^^ 

5.  On  Liability  on  Release  or  Forthcoming  Bonds.  According  to  the  weight  of 
authority,  the  dissolution  of  an  attachment  does  not  impair  the  liability  on  a 
release  or  forthcoming  bond.^* 

6.  On  Right  to  Maintain  Subsequent  Proceedings.  Where  a  suit  is  commenced 
by  attachment,  the  effect  of  a  judgment  of  nonsuit  is  nothing  more  than  a  quash- 
ing of  the  attachment,  and  leaves  the  party  at  liberty  to  commence  de  novo.  It 
does  not  bar  further  proceedings.^^  So  if  the  creditor  at  the  same  time  sues  his 
debtor  in  different  courts  on  separate  debts,  alleging  the  same  grounds  for  attach- 
ment in  each  case,  a  discharge  of  the  attachment  in  one  case  does  not  bar  the 
attachment  in  the  other,  although  the  evidence  in  the  two  cases  be  exactly  the 
same,^^  and  where  an  attachment  has  been  quashed  because  the  court  out  of  which 
it  was  issued  had  no  jurisdiction  to  issue  it,  that  decision  can  in  no  way  preclude 
some  other  court  from  sustaining  a  similar  attachment,  whether  antecedently  or 
subsequently  issued.^  But  where  an  attachment  has  been  dissolved  on  the  ground 
of  insufficiency  of  the  affidavits,  no  subsequent  proceedings  based  on  such  affidavits 
can  be  had.^^ 

F.  Effect  of  Refusal  to  Dissolve  Attachment.  The  refusal  of  a  motion  to 
vacate  an  attachment  conclusively  establishes  the  truth  of  the  allegations  on  which 
the  attachment  issued.^^  The  question  whether  there  was  ground  for  issuing  the 
attachment  is  settled,  and  cannot  be  reviewed  bj  a  jury,  either  on  the  trial  of  the 
issue  to  determine  whether  the  debt  is  due  or  in  a  separate  proceeding,^  nor  can 
the  court  again  enter  upon  the  question  of  its  dissolution  after  making  an  order 
denying  the  motion  to  dissolve  the  attachment.^  E"evertheless,  a  judgment  refus- 
ing to  dissolve  an  attachment  does  not  determine  the  status  of  the  property,  or  in 
other  words  it  does  not  determine  whether  or  not  the  property  was  exempt  from 
attachment,  the  only  issue  involved  being  whether  or  not  the  grounds  stated  in 
the  affidavit  for  attachment  are  true.^ 

G.  Appeal — l.  Right  of  Appeal.  Reference  should  be  had  to  the  statutes 
of  the  particular  state  to  determine  the  appealability  of  an  order  dissolving  or 
refusing  to  dissolve  an  attachment.  In  some  states  such  an  order  is  not  review- 
able on  appeal,^  at  least  until  final  judgment  has  been  rendered  in  the  main 


92.  Mevers  v.  Birotte,  41  La.  Ann.  745,  6 
So.  607. 

93.  Drs.  K.  k  K.  U.  S.  Medical,  etc.,  As- 
soc. v.  Post,  etc.,  Job  Printing  Co.,  58  Mich, 
487,  25  N.  W.  477. 

94.  McCombs  v.  Allen,  82  N.  Y.  114;  Wy- 
man  v.  Hallock,  4  S.  D.  469,  57  N.  W.  197. 
See  also  Inman  v.  Strattan,  4  Bush  (Ky.) 
445;  Hazelrigg  y.  Donaldscn,  2  Mete.  (Ky.) 
445;  Billingsley  v.  Harris,  79  Wis.  103,  48 
N.  W.  108.  Contra,  Gass  f.  Williams,  46 
Ind.  253. 

95.  Bates  v.  Jenkins,  1  111.  411. 

96.  Steinharter  v.  Wolf  stein,  13  Kj.  L. 
Rep.  871. 

97.  Johnson  v.  Stockham,  89  Md.  368,  43 
Atl.  943. 

98.  Teutonia  Loan,  etc.,  Co.  v.  Turrell,  19 
Ind.  App.  469,  49  N.  E.  852,  65  Am.  St.  Rep. 
419. 

99.  Com.  V.  Sisler,  196  Pa.  St.  147,  46 
Atl.  420;  Slingluff  v.  Sisler,  196  Pa.  St.  121, 
46  Atl.  419;  Walls  v.  Campbell^  125  Pa.  St. 
346,  23  Wkly.  Notes  Cas.  (Pa.)  506,  508, 
17  Atl.  422;  Sheppard  v,.  Guisler,  10  Wash. 
41,  38  Pac.  759.  See  also  Johnson  v.  Bartek, 
56  Nebr.  422,  76  N.  W.  878. 

[XV,  E.  4] 


Effect  of  judgment  in  vacation. — A  judg- 
ment in  vacation  refusing  to  dismiss  an  at- 
tachment, in  proceedings  had  in  accordance 
with  a  statute  providing  that  the  judge  to 
which  an  attachment  may  be  made  return- 
able, may  in  vacation,  upon  ten  days'  notice 
to  the  attaching  creditor,  hear  testimony 
upon  the  question,  and  if  of  opinion  that  the 
attachment  was  sued  out  without  sufficient 
cau«e,  may  quash  or  dismiss  the  attachment, 
is  not  final  and  does  not  supersede  defend- 
ant's right  to  make  defense  at  the  trial,  in 
term,  against  the  attachment  in  any  respect. 
Dunlap  V.  Dillard,  77  Va.  847. 

1.  Slingluff  V.  Sisler,  196  Pa.  St.  121,  46 
Atl.  419. 

2.  Sheppard  f.  Guisler,  10  Wash.  41,  38 
Pac.  759. 

3.  Johnson  V.  Bartek,  56  Nebr.  422,  76 
N.  \N.  878. 

4.  Alabama. —  Stanton  v.  Heard,  100  Ala. 
515,  14  So.  359. 

Indiana. —  Abbott  v.  Zeigler,  9  Ind.  511. 

Maryland. —  Hagerstown  First  Nat.  Bank 
V.  Weckler,  52  Md.  30  [citing  Mitchell  v. 
Chesnut,  31  Md.  521;  Baldwin  v.  Wright,  3 
Gill  (Md.)  241]. 
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action,^  unless  the  order  appealed  from  shows  that  the  attachment  is  set  aside  for 
want  of  power  to  grant  it  or  upon  some  ground  involving  jurisdiction.^  Statutes 
of  other  states  permit  an  appeal  from  such  an  orderj 

2.  Review  on  Appeal.  A  court  of  error  before  reversing  the  decision  of  an 
inferior  court  upon  a  question  of  fact  involved  in  a  motion  to  discharge  an 
attachment  should  be  satisfied  that  it  was  clearly  erroneous.^  It  will  not  reverse 
such  decision  where  the  evidence  is  conflicting.^ 

H.  Reinstatement — l.  In  General.  It  has  been  held  proper  for  a  court 
when  convinced  of  its  error  in  quashing  an  attachment    to  set  aside  its  order 


Oregon, —  Van  Voorhies  v.  Taylor,  24  Oreg. 
247,  33  Pac.  380;  Sheppard  V.  Yocum,  11 
Oreg.  234,  3  Pac.  824. 

Pennsylvania. —  Hoppes  i\  Houtz,  133  Pa. 
St.  34,  19  Atl.  312. 

Tennessee. —  Jacobi  v.  Schloss,  7  Coldw. 
(Tenn.)  385. 

See  also  Appeal  and  Error,  2  Cyc.  610. 

In  Georgia,  if  a  writ  of  error  lies  at  all  to 
a  decision  dissolving  an  attachment  issued 
against  a  fraudulent  debtor,  it  is  an  ordi- 
nary and  not  a  "  fast "  writ.  Kenney  v.  Wal- 
lace, 87  Ga.  506,  13  S.  E.  554. 

5.  Simpson  v.  Kirschbaum,  43  Kan.  36,  22 
Pac.  1018  [following  Suavely  v.  Abbott  Buggy 
Co.,  36  Kan.  106,  12  Pac.  522]  ;  Noyes  v. 
Phipps,  9  Kan.  App.  887,  58  Pac.  1007 ;  Lynn 
V.  Stark,  6  Ky.  L.  Rep.  585;  Osborne  v.  Farm- 
ers' Mach.  Co.,  114  Mo.  579,  21  S.  W.  837; 
State  r.  Smith,  105  Mo.  6,  16  S.  W.  1052; 
Walser  v.  Haley,  61  Mo.  445  ;  Jones  v.  Snod- 
grass,  54  Mo.  597 ;  Davis  v.  Perry,  46  Mo. 
449 :  Hull  V.  Beard,  80  Mo.  App.  200 ;  Strauss 
V.  Boden,  62  Mo.  App.  664. 

6.  Catlin  v.  Eicketts,  91  N.  Y.  668.  See 
also  Haebler  v.  Bernharth,  115  N.  Y.  459, 
22  N.  E.  167,  26  N.  Y.  St.  230. 

7.  Florida. —  Jeffreys  v.  Coleman,  20  Fla. 
536. 

Louisiana. —  Bayne  v.  Cusimano,  50  La. 
Ann.  361,  23  So.  361. 

Minnesota. —  Gale  v.  Seifert,  39  Minn.  171, 
39  N.  W.  69;  Davidson  v.  Owens,  5  Minn. 
69. 

New  J ersey. —  The  determination  of  a  cir- 
cuit court  or  court  of  common  pleas  quashing 
or  refusing  to  quash  a  writ  of  attachment  is 
reviewable  in  the  supreme  court  by  certio- 
rari, and  the  judgment  thereon  may  be  taken 
to  the  court  of  errors  by  writ  of  error.  Bis- 
bee  V.  Bowden,  55  N.  J.  L.  69,  25  Atl.  855 
{citing  Walker  v.  Anderson,  18  N.  J.  L.  217]. 

Ohio. —  Findlay  Rolling  Mill  Co.  tf.-  Na- 
tional Bank  of  Commerce,  57  Ohio  St.  115, 
48  N.  E.  508 ;  Watson  v.  Sjillivan,  5  Ohio  St. 
'42. 

Wisconsin. —  Adkins  v.  Loucks,  107  Wis. 
587,  83  N.  W.  934. 

Wyoming. —  C.  D.  Smith  Drug  Co.  v.  Cas- 
per Drug  Co.,  5  Wyo.  510,  40  Pac.  979,  42 
Pac.  213;  Sundance  First  Nat.  Bank  r.  Moor- 
croft  Ranch  Co.,.  5  Wyo.  50,  36  Pac.  821. 

8.  Harrison  v.  King,  9  Ohio  St.  388 ;  0.  D. 
Smith  Drug  Co.  v.  Casper  Drug  Co.,  5  Wyo. 
510,  40  Pac.  979,  42  Pac.  213.  ' 

9.  Arkansas. —  Blass  v.  Lee,  55  Ark.  329, 
18  S.  W.  186. 

California. — Slosson  V.  Glosser,  (Cal.  1896) 
46  Pac.  276. 


Georgia. —  Rahn  v.  Hull,  94  Ga.  303,  21 
S.  E.  567;  O'Connor  v.  Donaldson,  92  Ga. 
342,  17  S.  E.  270. 

Kansas. —  Guest  v.  Ramsey,  50  Kan.  709, 
33  Pac.  17;  Champion  Mach.  Co.  v.  Updyke, 
48  Kan.  404,  29  Pac.  573;  Curtis  v.  Davis, 
44  Kan.  144,  24  Pac.  50;  Urquhart  v.  Smith, 
5  Kan.  447. 

Kentucky. —  Porter  v.  Sparks,  19  Ky.  L. 
Rep.  1211,  43  S.  W.  220;  Stewart  t\  Pettit, 
15  Ky.  L.  Rep;  654;  Haynes  v.  Wiley,  12 
Ky.  L.  Rep.  299,  2  S.  W.  681 ;  Rapp  v.  Shoe- 
maker, 11  Ky.  L.  Rep.  401. 

Michigan. —  Genesee  County  Sav.  Bank  v. 
Michigan  Barge  Co.,  52  Mich.  164,  17  N.  W. 
790,  18  N.  W.  206. 

Minnesota. —  Mankato  First  Nat.  Bank  v. 
Buchan,  76  Minn.  54,  78  N.  W.  878;  Rosen- 
berg V.  Burnstein,  60  Minn.  18,  61  N.  \Y. 
684;  Pennsylvania  Finance  Co.  v.  Hursey,  60 
Minn.  17,  61  N.  W.  672;  Winona  First  Nat. 
Bank  v.  Randall,  38  Minn.  382,  37  N.  W. 
799;  Blandy  v.  Raguet,  14  Minn.  243. 

Nehraska. —  Sterling  Mfg.  Co.  v.  Hough,  49 
Nebr.  618,  68  N.  W.  1019 ;  Geneva  Nat.  Bank 
V.  Bailor,  48  Nebr.  866,  67  N.  W.  865;  Ne- 
braska Moline  Plow  Co.  v.  Kling-man,  48 
Nebr.  204,  66  N.  W.  1101;  Darst  v.  Le\^^ 
40  Nebr.  593,  58  N.  W.  1130;  Whipple  r. 
Hill,  36  Nebr.  720,  55  N.  W.  227,  38  Am.  St. 
Rep.  742,  20  L.  R.  A.  313;  Feder  v.  Solomon, 
26  Nebr.  266,  42.  N.  W.  1 ;  Holland  r.  Com- 
mercial Bank,  22  Nebr.  571,  36  N.  W. 
113. 

Wisconsin. —  Curtis  v.  Hoxie,  88  Wis.  41. 
59  N.  W.  581  [citing  Lord  v.  Devendorf,  54 
Wis.  491,  11  N.  W.  903,  41  Am.  Rep.  58: 
Rice  V.  Jerenson,  54  Wis.  248,  UN.  W.  549]  ; 
Cohen  v.  Burr,  6  Wis.  200. 

Presumptions. — Where  on  appeal  the  rec- 
ord does  not  contain  all  of  the  ■evidence  before 
the  court  on  a  motion  to  dissolve  an  attach- 
ment, it  will  be  presumed  that  the  order  dis- 
solving the  attachment  was  based  upon  suffi- 
cient evidence.  Cochrane  v.  Bussche,  7  Utah 
233,  26  Pac.  294. 

10.  Insufficient  grounds  for  vacating  order 
of  dissolution. — The  fact  that  defendant  con- 
fessed judgments  to  corporations  in  which 
its  officers  were  interested  aad  immediately 
on  the  dissolution  of  plaintiff's  attachment 
gave  a  mortgage  security  to  creditors,  in 
which  it  refused  to  inchide  plaintiff,  is  no 
ground  for  vacating  the  order  of  dissolution, 
it  not  appearing  that  defendant  was  hisol- 
vent  or  contemplated  an  assignment  for  cred- 
itors. Sundance  First  Nat."  Bank  r.  :Moor- 
croft  Ranch  Co.,  5  Wvo.  50,  30  Pac. 
821. 
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doing  so,  and  thereby  reinstate  the  same  at  the  same  term  at  which  it  was  ren- 
dered/^  or  even  when  final  judgment  is  rendered ;  and  on  appeal  the  higher 
court  may,  upon  a  proper  record,  review  the  actions  of  the  trial  court,  and  if 
need  be  direct  the  latter  to  set  aside  an  order  ouashing  the  writ  and  reinstate  the 
attachment.^^ 

2.  Effect  of.  Where  an  attachment  after  dissolution  is  reinstated,  the  lien 
thereof  is  of  the  same  force  and  effect  as  if  there  had  been  no  order  of  dissolu- 
tion,^^ subject  to  the  restriction  that  the  property  has  not  been  sold  in  the  mean- 
time and  the  proceeds  distributed.^^ 


Appeal  from  reinstatement. — Affidavits 
filed  by  a  defendant  in  support  of  his  mo- 
tion for  the  reinstatement  of  an  attachment 
which  were  improper  for  the  consideration 
of  the  court  will  not  be  considered  on  appeal 
from  an  order  restoring  the  attachment  lien. 
Pach  V.  Orr,  1  N.  Y.  Suppl.  760,  17  N.  Y.  St. 
367,  15  N.  Y.  Civ.  Proc.  176. 

11.  Adams  v.  Evans,  (Miss.  1896)  19  So. 
834;  Woldert  v.  Nedderhut  Packing  Provi- 
sion Co.,  18  Tex.  Civ.  App.  602,  46  S.  W. 
378. 

12.  Woldert  v.  Nedderhut  Packing  Provi- 
sion Co.,  18  Tex.  Civ.  App.  602,  46  S.  W. 
378. 

Amendment  of  judgment  on  merits  by  re- 
instating attachment. —  Where  a  suit  com- 
menced by  attachment  was  dissolved  on  mo- 
tion, no  appeal  taken  therefrom  by  plaintiff, 
'and  a  judgnient  subsequently  rendered  in  his 
favor  on  the  merits  in  which  no  mention  was 
made  of  the  attachment,  it  was  held  that 
such  judgment  could  not  be  amended  by  re- 
instating the  attachment.  Givens  v.  Caudle, 
34  La.  Ann.  1025. 

13.  Wetherow  v.  Croslin,  24  La.  Ann.  128; 
Wirt  V.  Dinan,  44  Mo.  App.  583;  Carpenter 
V.  Decatur  First  Nat.  Bank,  (Tex.  1892)  20 
S.  W.  130;  Eilers  v.  Forbes,  (Tex.  Civ.  App. 
1895)  32  S.  W.  709.  See,  however,  Eikel  v. 
Hanscom,  3  Tex.  App.  Civ.  Cas.  §  473,  where 
the  court  of  appeals  held  that  it  was  with- 
out authority  to  reinstate  the  attachment 
although  the  same  was  erroneously  quashed. 

Procedure  on  reversal  of  order  quashing 
the  attachment. — Where  an  order  quashing 
an  attachment  w^as  reversed,  it  was  held 
that  the  cause  should  be  remanded  with  in- 
structions to  render  a  judgment  foreclosing 
the  attachment  lien  as  if  the  original  mo- 
tion to  quash  had  been  overruled.  Evans  v. 
Lawson,  64  Tex.  199. 

Proof  of  reinstatement  of  lien  by  removal 
of  dissolution  proceedings  to  supreme  court. 
— An  alleged  copy  of  a  writ  of  certiorari  is- 
sued to  review  proceedings  resulting  in  the 
dissolution  of  an  attachment,  which  is  not 
attested  by  any  public  officer,  is  not  of  itself 
competent  proof  of  the  reinstatement  of  the 
attachment  lien  by  the  removal  of  the  disso- 
lution proceedings  to  the  supreme  court. 
Jaycox  V.  Balch,  98  Mich.  160,  57  N.  W. 
100. 

14.  Cabell  v.  Patterson,  98  Ky.  520,  17 
Ky.  L.  Rep.  836,  32  S.  W.  746;  Gillig  v. 
George  C.  Treadwell  Co.,  148  N.  Y.  177,  42 
N.  E.  590;  Haebler  y.  Myers,  132  N.  Y.  363, 
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30  N.  E.  963,  44  N.  Y.  St.  403,  28  Am.  St. 
Rep.  589,  15  L.  R.  A.  588;  Clark  v.  Smith, 
57  N.  Y.  App.  Div.  524,  68  N.  Y.  Suppl.  39 ; 
King  V.  Harris,  30  Barb.  (N.  Y.)  471; 
Friede  v.  Wiessenthanner,  27  Misc.  (N.  Y. ) 
518,  58  N.  Y.  Suppl.  336  {reversing  56  N.  Y.. 
Suppl.  399]  ;  Pach  v.  Gilbert,  9  N.  Y.  Suppl. 
548,  30  N.  Y.  St.  486,  18  N.  Y.  Civ.  Proc.  262 
{.affirming  7  N.  Y.  Suppl.  336,  26  N.  Y.  St. 
247,  17  N.  Y.  Civ.  Proc.  399,  and  affirmed  in 
124  N.  Y.  612,  27  N.  E.  391,  37  N.  Y.  St. 
218]  ;  Pach  'C.  Orr,  1  N.  Y.  Suppl.  760,  17 
N.  Y.  St.  367,  15  N.  Y.  Civ.  Proc.  176 
{modified  in  112  N.  Y.  670,  20  N.  E.  415, 
20  N.  Y.  St.  980] ;  Carpenter  v.  Decatur 
First  Nat.  Bank,  (Tex.  1892)  20  S.  W.  130 
{distinguishing  Blum  'v.  Addington,  (Tex. 
1888)  9  S.  W.  82];  Renton  v.  St.  Louis,  1 
Wash.  Terr.  215;  U.  S.  Bank  V.  Washing- 
ton Bank,  6  Pet.  (U.  S.)  8,  8  L.  ed.  299. 
See  also  Eilers  v.  Forbes,  (Tex.  Civ.  App. 
1895.)  32  S.  W.  709;  Brasher  v.  Cuchia,  4 
Tex.  Civ.  App.  690,  24  S.  W.  85. 

Effect  of  reversal  of  decree  after  two 
years. — In  Harrow  v.  Lyon,  3  Greene  (Iowa) 
157,  it  is  held  that  a  reversal  of  a  decree 
dissolving  an  attachment  after  it  has  been 
allowed  to  rest  for  two  years  will  not  re- 
vive the  attachment  lien. 

Trial  of  right  of  property  after  order  to 
quash  set  aside. —  On  the  trial  of  the  right 
of  property  on  which  creditors  had  levied  an 
attachment,  claimant  answered  joining  issue 
on  the  merits  and  filed  the  necessary  bond. 
An  order  quashing  the  attachment  was  made 
in  the  original  action,  but  on  appeal  the  or- 
der was  reversed  and  after  the  mandate  of 
the  supreme  court  reinstating  the  attach- 
ment and  foreclosing  .the  lien  secured  there- 
by had  been  received  by  the  court  which 
made  the  order  quashing  the  attachment, 
claimant  filed  a  plea  in  abatement  setting 
up  that  the  attachment  had  been  quashed, 
that  this  replevin  bond  had  been  thereby  dis- 
charged, and  that  therefore  the  action  to  try 
the  right  to  the  property  should  be  dis- 
missed. It  was  held  that  it  was  error  to  sus- 
tain the  plea,  since  the  parties  were  in 
the  same  position  as  if  no  order  quashing 
the  attachment  had  been  made.  Carpenter 
V.  Decatur  First  Nat.  Bank,  (Tex.  1892)  20 
S.  W.  130  {distinguishing  Blum  v.  Adding- 
ton, (Tex.  1888)  9  S.  W.  82]. 

15.  Haebler  v.  Myers,  132  N.  Y.  363.  30 
N.  E.  963,  44  N.  Y.  St.  403,  28  Am.  St.  Rep. 
589,  15  L.  R.  A.  588;  Pach  v.  Gilbert.  124 
N.  Y.  612,  27  N.  E.  391,  37  N.  Y.  St.  218; 
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XVL  PROCEEDINGS  IN  THE  MAIN  ACTION. 

A.  Notice  —  1.  Necessity  For  —  a.  To  Authorize  Judgment  Against  Property 

—  (i)  In  General.  It  is  a  principle  of  natural  justice  that  a  man  must  have 
notice  of  some  sort  before  his  property  shall  be  bound  by  a  judicial  sentence.-^^ 
Therefore  it  is  essential  to  the  jurisdiction  of  the  court  in  attachment  proceedings 
that  defendant  be  served  with  notice,  either  personally  or  by  some  other  mode 
given  by  law  in  lieu  of  personal  service.^'^ 

(ii)  Seizure  of  Property  as  Constructive  Notice.  Under  some  statutes 
no  provision  is  made  for  actual  notice  to  defendant,  the  seizure  of  the  property 
being  deemed  sufficient  notice  to  all  parties  interested  therein  to  come  forward 
and  assert  their  rights.  Where  this  is  the  case  the  seizure  stands  in  place  of  per- 
sonal service  and  authorizes  a  judgment  against  the  property  without  any  other 
notice ;     but  it  is  essential  that  the  seizure  be  legal,  otherwise  the  proceeding 


Pach  V.  Orr,  20  N.  E.  415,  20  N.  Y.  St.  980; 
Clark  V.  Smith,  57  N.  Y.  App.  Div.  524,  68 
N.  Y.  Suppl.  39. 

16.  See,  generally,  Judgments;  Process. 

17.  Alabama. — Wilmerding  v.  Corbin  Bank- 
ing Co.,  126  Ala.  268,  28  So.  640. 

Georgia. —  New  England  Mortg.  Security 
Co.  V.  Watson,  99  Ga.  733,  27  S.  E.  160; 
Smith  V.  Brown,  96  Ga.  274,  23  S.  E.  849; 
Levy  V.  Millman,  7  Ga.  167. 

Illinois.— FirehsiUgh.  v.  Hall,  63  111.  81; 
Haywood  v.  Collins,  60  111.  328. 

Kansas. —  Chicago,  etc.,  K.  Co.  v.  Campbell, 
5  Kan.  App.  423,  49  Pac.  321. 

Louisiana. —  Kraeutler  v.  U.  S.  Bank,  12 
Rob.  (La.)  461;  Hoey  v.  Pepper,  5  Rob.  (La.) 
119;  Love  v.  Dickson,  7  Mart.  N.  S.  (La.) 
160;  Cochran  v.  Smith,  2  Mart.  N.  S. 
(La.)  552;  Stockton  Hasluck,  10  Mart. 
(La.)  472. 

Maryland. —  Br^ent  v.  Taylor,  6  Md.  58; 
Stone  V.  Magruder,  10  Gill  &  J.  (Md.)  383, 

32  Am.  Dec.  177. 

Massachusetts. — Almy  v.  Wolcott,  13  Mass. 
73. 

Michigan. —  Pearson  v.  Creslin,  16  Mich. 
281;  King  v.  Harrington,  14  Mich.  532. 

Mississippi. —  Ridley  v.  Ridley,  24  Miss. 
648;  Edwards  v.  Toomer,  14  Sm.  &  M.(Miss.) 
75. 

New  Hampshire. —  Kittredge  v.  Emerson, 
15  N.  H.  227, 

New  Mexico. —  Holzman  v.  Martinez,  2 
N.  M.  271. 

Tennessee. —  Brown  v.  Brown,  2  Sneed 
(Tenn.)  431. 

Vermont. —  Middlebury  Bank  v.  Edgerton, 
30  Vt.  182. 

Effect  of  failure  to  give  prescribed  notice 
where  there  has  been  a  valid  seizure  of  prop- 
erty see  infra,  XVI,  A,  1,  a,  (iii). 

Notice  as  an  essential  part  of  a  valid  levy 
see  supra,  X,  H,  1,  a,  (iii) . 

Ancillary  attachment  —  Service  in  main 
action. — ^\\^here  the  attachment  is  merely  an- 
cillary to  an  action,  the  levy  thereof  gives 
no  jurisdiction  to  render  judgment  without  a 
service  of  summons  sufficient  to  give  juris- 
diction in  the  main  action.  Boorum  v.  Ray, 
72  Ind.  151 ;  Barber  v.  Morris,  37  Minn.  194, 

33  N.  W.  559,  5  Am.  St.  Rep.  836 ;  Heffner  v. 


Gunz,  29  Minn.  108,  12  N.  W.  342;  Walker 
V.  Cottrell,  6  Baxt.  (Tenn.)  257;  Maxwell  v. 
Lea,  6  Heisk.  (Tenn.)  247;  Ingle  v.  McCurry, 
1  Heisk.  ( Tenn. )  26 ;  Cox  v.  North  Wisconsin 
Lumber  Co.,  82  Wis.  141,  51  N.  W.  1130. 

Where  service  in  main  action. —  Where  an 
attachment  writ  is  sued  out  in  aid  of  an  ac- 
tion of  assumpsit,  further  service  thereof  on 
defendant  is  not  necessary,  if  there  was  per- 
sonal service  in  the  original  suit.  Bailey  v. 
Valley  Nat.  Bank,  127  111.  332,  19  N.  E.  695; 
Rutledge  v.  Stribling,  26  111.  App.  353;  Cle- 
land  V.  Tavernier,  11  Minn.  194. 

Where  a  second  writ  issues  in  the  same 
suit  it  is  not  necessary  that  any  additional 
notice  be  given.    Brose  v.  Doe,  2  Ind.  666. 

After  remand  of  cause. — ^Where  a  defend- 
ant in  an  attachment  suit  has  appeared  and 
had  a  judgment  against  him  reversed  and  re- 
manded, no  additional  notice  to  him  of  the 
proceedings  is  necessary.  Reaugh  v.  McCon- 
nel,  36  111.  373. 

After  material  amendment  of  petition. — 
Where  an  amendment  is  made  to  the  petition 
materially  changing  the  cause  of  action,  a 
new  notice  of  publication  must  be  given,  and 
a  judgment  rendered  without  new  notice  is 
void.  Stewart  v.  Anderson,  70  Tex.  588,  8 
S.  W.  295. 

Tennessee  —  Original  attachment. — Under 
the  Tennessee  act  of  1871,  c.  134,  providing 
that  in  cases  commenced  by  original  attach- 
ment, a  summons  might  also  issue  on  appli- 
cation of  plaintiff,  if  such  summons  issued 
it  became  the  leading  process  and  the  levy 
became  merely  an  ancillary  attachment;  but 
if  the  summons  were  not  served  and  the  at- 
tachment were  levied  on  the  property  the 
case  proceeded  as  in  other  cases  of  original 
attachment.  Bivins  v.  Matthews,  7  Baxt. 
(Tenn.)  256. 

18.  Alabama. —  Hadley  v.  Bryars,  58  Ala. 
139;  Grier  v.  Campbell,  21  Ala.  327:  Camp- 
bell V.  Doss,  17  Ala.  401;  King  v.  Bucks,  11 
Ala.  217;  Thompson  v.  Allen,  4  Stew,  &  P. 
(Ala.)  184.  Under  the  Alabama  act  of  1833. 
it  was  not  necessary  that  notice  be  given  to 
a  non-resident  defendant  in  attachment  where 
the  judgment  was  not  rendered  until  after 
the  expiration  of  six  months  from  the  issue 
of  the  attachment.    Miller  r.  McMillan,  4 
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would  operate  to  deprive  defendant  of  his  property  without  due  process  of  law.. 
A  judgment  rendered  without  either  personal  service  or  a  valid  levy  is  a  mere 
nullity.i^ 

(ill)  Effect  OF  Failure  to  Give  Notice — (a)  As  Rendering  Proceed- 
ings Erroneous.  Failure  to  give  the  prescribed  notice  is  a  ground  for  abating 
the  writ,^^  dismissing  the  suit,^^  or  reversing  or  setting  aside  in  direct  proceed- 
ings   the  judgment  rendered  therein. 

(b)  As  Rendering  Judgment  Void.  As  to  whether  a  judgment  rendered 
without  the  required  notice  to  deiendant,  where  there  has  been  a  valid  seizure  of 
property,  is  void  or  merely  voidable,  the  , cases  are  in  conflict.  In  some  jurisdic- 
tions it  has  been  held  that  the  court  acquires  jurisdiction  over  the  property  by  a 
valid  levy  thereupon,  and  its  judgment  in  regard  thereto  is  binding  until  reversed 
on  appeal  or  set  aside  in  some  direct  proceeding  for  that  purpose.^    But  the 


Ala.  527;  Murray  v.  Cone,  8  Port.  (Ala.) 
250;  Bickerstaff  v.  Patterson,  8  Port.  (Ala.) 
245. 

Georgia. —  Baker  v.  Aultman,  107  Ga.  339, 
33  S.  E.  423,  73  Am.  St.  Rep.  132;  MeCrory 
V.  Hall,  104  Ga.  666,  30  S.  E.  881  ;  Smith  v. 
Brown,  96  Ga.  274,  23  S.  E.  849;'  Craig  v. 
Eraser,  73  Ga.  246. 

Louisiana. —  Oliver  v.  Gwin,  17  La.  28. 

Mississippi. —  Calhoun  v.  Ware,  34  Miss. 
146;  Bias  v.  Vance,  32  Miss.  198;  Ridley  v. 
Ridley,  24  Miss.  648. 

Tennessee.- —  Swan  v.  Roberts,  2  Coldw. 
(Tenn.)  153;  Cheatham  v.  Trotter,  Peck 
(Tenn.)  198. 

-  Texas.— Cloud  v.  Smith,  1  Tex.  611;  Suth- 
erland V.  De  Leon,  1  Tex.  250,  46  Am.  Dec. 
100. 

Vermont. —  See  Beech  v.  Abbott,  6  Vt.  586. 

Judicial  attachment  —  Publication  not 
necessary. —  Where  a  so-called  judicial  at- 
tachment is  sued  out  after  an  unsuccessful 
attempt  to  obtain  personal  service  upon  de- 
fendant service  by  publication  is  not  re- 
quired.   Briggs  V.  Smith,  13  Tex.  269. 

Tennessee  —  Action  ex  delicto. —  In  Bog- 
gess  V.  Gamble,  3  Coldw.  (Tenli.)  148,  it  was 
held  that  an  ancillary  attachment,  lawfully 
issued  and  duly  levied  on  defendant's  prop- 
erty in  an  action  of  tort,  had  the  same  effect 
as  an  original  attachment  and  authorized  a 
judgment  against  the  property  without  per- 
sonal service.  But  see  Barber  v.  Denning,  4 
Sneed  ( Tenn. )  266,  where  the  contrary  was 
held  under  an  earlier  statute. 

19.  Alabama. —  Grier  v.  Campbell,  21  Ala. 
327. 

Arkansas. —  Richmond  v.  Duncan,  4  Ark. 
197. 

Georgia. —  Baker  v.  Aultman,  107  Ga.  339, 
33  S.  E.  423,  73  Am.  St.  Rep.  132;  McCrory 
V.  Hall,  104  Ga.  666,  30  S.  E.  881;  New  Eng- 
land Mortg.  Security  Co.  v.  Watson,  99  Ga. 
733,  27  S.  E.  160;  Smith  v.  Brown,  96  Ga. 
274,  23  S.  E.  849. 

Iowa. —  Cooper  v.  Smith,  25  Iowa  269; 
Judah  V.  Stephenson,  10  Iowa  493. 

Mississippi. —  Bias  v.  Vance,  32  Miss.  198. 

Ohio.—  Endel  v.  Leibrock,  33  Ohio  St.  254. 

Pennsylvania. —  Noble  v.  Thomjison  Oil  Co., 
79  Pa.  St.  354,  21  Am.  Rep.  66. 

What  constitutes  a  legal  seizure  see  supra, 
X,  H. 

rxvi.  A,  1,  a,  (II)] 


Property  seized  not  defendant's. — Where 
the  record  in  an  attachment  against  a  non- 
resident showed  that  the  property  attached 
was  not  the  property  of  defendant  a  judg- 
ment rendered  thereon  is  a  nullity.  Skinner 
2?.  Moore,  19  N.  C.  138,  30  Am.  Dec.  155. 

A  simulated  levy  on  property  to  which  de- 
fendant has  no  claim  of  right  will  not  have 
the  effect  of  constructive  notice,  so  as  to  au- 
thorize the  court  to  render  judgment.  Grier 
V.  Campbell,  21  Ala.  327. 

The  summoning  of  a  garnishee  indebted  to 
defendant  constitutes  a  seizure  of  property 
sufficient  to  operate  as  constructive  notice 
(Thompson  v.  Allen,  4  Stew.  &  P.  (Ala.) 
184)  ;  but  where  the  service  of  an  original 
attachment  is  only  made  by  the  summons  of  a 
garnishee,  it  is  erroneous  to  render  judgment 
against  defendant  in  attachment,  until  the 
garnishee  has  admitted  a  debt  due  or  prop- 
erty in  his  hands,  or  until  a  final  judgment 
has  been  rendered  against  him  for  his  de- 
fault (Bratton      McGlothlen,  20  Ala.  146). 

Levy  on  exempt  property  belonging  to  de- 
fendant will  bring  him  into  court,  although 
the  property  be  released  on  account  of  the 
exemption.  Hadley  v.  Bryars,  58  Ala.  139. 
See,  generally.  Exemptions. 

20.  Nelson  v.  Swett,  4  N.  H.  256;  Burwell 
V.  Lafferty,  76  N.  C.  383. 

21.  Bland  v.  Schott,  5  Mo.  213. 

22.  Rumbough  v.  White,  1 1  Heisk.  ( Tenn. ) 
260.    See  also  Ridley  v.  Ridley,  24  Miss.  648. 

2.3.  Drysdale  v.  Biloxi  Canning  Co.,  67 
Miss.  534,  7  So.  541.  ' 

24.  Shea  v.  Shea,  154  Mo.  599,  55  S.  W. 
869,  77  Am.  St.  Rep.  779;  Johnson  v.  Gage, 
57  Mo.  160;  Kane  v.  McCown,  55  Mo.  181; 
Freeman  v.  Thompson,  53  Mo.  183;  Hardin 
V.  Lee,  51  Mo.  241;  Simmons  v.  Missouri  Pac. 
R.  Co.,  19  Mo.  App.  542;  Rachman  v.  Clapp, 
50  Nebr.  648,  70  N.  W.  259 ;  Darnell  v.  Mack, 
46  Nebr.  740,  65  N.  W.  805  [overruling  Wes- 
cott  V.  Archer,  12  Nebr.  345,  11  N.  W.  491, 
577];  Cochran  v.  Loring,  17  Ohio  409';  Paine 
V.  Mooreland,  15  Ohio  435,  45  Am.  Dec.  585. 
But  see  Winningham  v.  Trueblood,  149  Mo. 
572,  51  S.  W.  399;  Larwill  v.  Burke,  19  Ohio 
Cir.  Ct.  449;  Pratt  v.  Sherman,  4  Ohio  Dec. 
(Reprint)  14,  1  Clev.  L.  Rec.  14. 

A  defect  in  the  original  notice  returned 
not  found  in  a  proceeding  in  attachment  in  a 
justice's  court  goes  only  to  the  jurisdiction 
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weight  of  authority,  if  not  of  reason,  is  to  the  effect  that  the  jurisdiction  acquired 
by  the  seizure  of  the  property  is  not  to  pass  absolutely  upon  the  rights  of  the  par- 
ties but  only  to  pass  upon  such  riglits  after  defendant  has  been  given  an  oppor- 
tunity to  appear  and  defend ;  and  where  this  view  is  maintained,  a  judgment 
rendered  without  the  notice  prescribed  by  law  against  a  defendant  who  Jias  not 
appeared  is  deemed  absolutely  void  and  open  to  collateral  attack.^^ 

b.  To  Authorize  Personal  Judgment.  To  authorize  a  judgment  binding  on 
defendant's  person,  where  he  has  not  appeared,  it  is  essential  that  he  shall  have 
been  served  personally  or  by  some  mode  equivalent  to  personal  service.^^ 

2.  Mode  and  Sufficiency.  Questions  relating  to  the  mode  and  sufficiency  of 
service  on  defendant  in  attachment  proceedings  are  as  a  rule  governed  by  the 


of  the  person  and  does  not  prevent  the  court 
from  rendering  judgment  against  the  prop- 
erty.   Johnson  v.  Dodge,  19  Iowa  106. 

Cases  criticized. —  The  cases  of  Cooper  v. 
Reynolds,  10  Wall.  (U.  S.)  308,  19  L.  ed. 
931;  Beech  v.  Abbott,  6  Vt.  586;  and  Wil- 
liams V.  Stewart,  3  Wis.  773,  have  been  fre- 
quently relied  on  as  sustaining  this  doctrine, 
but  a  study  of  these  decisions  fails  to  show 
such  a  holding.  In  regard  to  the  first-named 
case,  the  supreme  court  of  Virginia  in  Dorr 
V.  Rohr,  82  Va.  359,  365,  3  Am.  St.  Rep.  106, 
said:  "The  case  of  Cooper  v.  Reynolds,  10 
Wall.  (U.  S.)  308,  19  L.  ed.  931,  has  no  ap- 
plication to  the  question  before  us.  It  was 
not  decided  in  that  case  that  a  judgment 
where  there  is  an  attachment,  a  seizure  of 
the  res,  is  good,  though  no  other  notice  be 
given,  for  there  the  attachment  was  issued 
and  notice  was  published  '  according  to  law ;  ' 
but  the  point  decided  was,  that  a  judgment 
rendered  in  attachment  proceedings  which  are 
irregular  merely  cannot  be  impeached  col- 
laterally." But  compare  Voorhees  v.  Jack- 
son, 10  Pet.  (U.  S.)  449,  9  L.  ed.  490.  In 
Beech  v.  Abbott,  6  Vt.  586,  the  proceedings 
appear  to  have  been  in  accordance  with  the 
statutory  requirements  and  the  point  decided 
was  that  a  judgment  rendered  without  actual 
notice  to  defendant  was  not  void  as  being  con- 
trary to  natural  justice.  In  Williams  v. 
Stewart,  3  Wis.  773,  a  defective  publication 
was  made  and  defendant  thereafter  appeared 
in  the  proceeding. 

25.  Alabama. — Wilmerding  v.  Corbin  Bank- 
ing Co.,  126  Ala.  268,  28  So.  040;  Pullman 
Palace  Car  Co.  v.  Harrison,  122  Ala.  149,  25 
So.  697,  82  Am.  St.  Rep.  68. 

Colorado. —  Great  West  Min.  Co.  v.  Wood- 
mas  Alston  Min.  Co.,  12  Colo.  46,  20  Pac. 
771,  13  Am.  St.  Rep.  204. 

Georgia. —  Levy  v.  Millman,  7  Ga.  167,  the 
statute  expressly  providing  that  the  proceed- 
ings should  be  void  unless  the  prescribed  no- 
tice were  given. 

Illinois.— Fir ehsiugh  v.  Hall,  63  111.  81; 
Haywood  v.  Collins,  60  111.  328. 

Michigan. —  Savidge  v.  Padgham,  105  Mich. 
257,  63  N.  W.  295;  Trowbridge  t).  Bullard, 
81  Mich.  451,  45  N.  W.  1012;  Nugent  v. 
Nugent,  70  Mich.  52,  37  N.  W.  706;  Steere 
V.  Vanderberg,  67  Mich.  530,  35  N.  W.  110; 
King  V.  Harrington,  14  Mich.  532.  And  see 
Adams  v.  Abram,  38  Mich.  304. 

Mississippi. —  Edwards  v.  Toomer,  14  Siii. 
&  M.  (Miss.)  75. 


Tennessee. —  Byram  v.  McDowell,  15  Lea 
(Tenn.)  581;  Bains  v.  Perry,  1  Lea  (Tenn.) 
37;  Finley  v.  Gaut,  8  Baxt.  (Tenn.)  i48; 
Murry  v.  Conner,  4  Baxt.  ( Tenn. )  220 ;  Nash- 
ville, etc.,  R.  Co.  V.  Todd,  11  Heisk.  (Tenn.) 
549;  Ogg  V.  Leinart,  1  Heisk.  (Tenn.)  40; 
Ingle  V.  McCurry,  1  Heisk.  (Tenn.)  26;  Riley 
V.  Nichols,  1  Heisk.  (Tenn.)  16;  Rogers  v. 
Rush,  4  Coldw.  (Tenn.)  272;  Brown  v. 
Brown,  2  Sneed  (Tenn.)  431. 

Texas. —  Stewart  v.  Anderson,  70  Tex.  588, 
8  S.  W.  295;  Raquet  v.  Nixon,  Dall.  (Tex.) 
386. 

Virginia. —  Dorr  v.  Rohr,  82  Va.  359,  3 
Am.  St.  Rep.  106. 

West  Virginia. —  Haymond  v.  Camden,  22 
W.  Va.  180. 

Wisconsin. — Barth  v.  Loeffelholtz,  108  Wis. 
562,  84  N.  W.  846. 

Suit  not  commenced  until  process  served.— 
In  Sanford  v.  Dick,  17  Conn.  213,  it  was 
held  that  the  levy  of  the  attachment  was  not 
the  commencement  of  the  action  so  as  to  pre- 
vent the  statute  of  limitations  from  becoming 
a  bar,  and  that  defendant  was  not  before  the 
court  until  served  with  summons  as  provided 
by  statute. 

26.  Alabama.  —  Exchange  Nat.  Bank  i\ 
Clement,  109  Ala.  270,  19  So.  814. 

Connecticut. —  Waterman  v..  A.  &  W. 
.Sprague  Mfg.  Co.,  55  Conn.  554,  12  Atl. 
240. 

Georgia. —  Reeves  v.  Chattahoochee  Brick 
Co.,  85  Ga.  477,  11  S.  E.  837';  Carithers  v. 
Venable,  52  Ga.  389;  Ross  r.  Edwards,  52 
Ga.  24. 

Kentucky. — Harris  v.  Adams.  2  Duv.  (Ky.) 
141:  Payne  v.  Witherspoon,  14  B.  Mon.(Kv.  ) 
217. 

Massachusetts. —  Spurr  v.  Scoville,  3  Cush. 
(Mass.)  578. 

Michigan. —  Rolfe  v.  Dudlev,  58  Mich.  208, 
24  N.  W.  657. 

New  Mexico. —  Holzman  v.  Martinez,  2 
N.  M.  .271. 

Vermont.— Woodruff  r.  Taylor,  20  Vt.  65. 
Virginia. —  O'Brien  r.  Stephens,  11  Gratt. 
(Va.)  610. 

West  Virginia. — Hall  r.  Lowther,  22  W.  Va. 
570. 

United  States.— St.  Clair  i\  Cox,  106  U.  S. 
350,  1  S.  Ct.  354,  27  L.  ed.  222;  Wvman  r. 
Russell.  4  Biss.  (U.  S.)  307,  30  Fed.  Cas.  No. 
18,115. 

See,  generally.  Judgments;  Process;  and 
infra,  XVI,  D,  2. 
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same  principles  that  control  service  of  process  in  other  proceedings,  and  conse- 
quently will  be  treated  elsewhere  in  this  work.^^ 

B.  Appearance — l.  Right  to  Appear.  Where  special  bail  was  required  and 
attachment  was  regarded  as  original  process  to  enforce  appearance,  defendant  in 
attachment  could  not  plead  until  he  had  tiled  such  bail,^^  and  where  the  statute 
required  the  replevy  of  property  taken  under  an  attachment  to  enforce  appear- 
ance the  execution  of  the  replevy  bond  was  a  condition  to  the  right  to  plead.^^ 
Where  the  practice  of  requiring  bail  no  longer  exists,  or  the  attachment  is  not 
regarded  as  the  leading  process,  defendant  may  appear  and  defend  the  action 
without  giving  bond  or  other  security  to  discharge  the  attachment.^  The  time 
within  which  defendant  may  appear  is  a  matter  depending  for  the  most  part  upon 
the  terms  of  the  statutes.^^ 

2.  What  Constitutes  —  a.  In  General.  The  same  acts  will  ordinarily  consti- 
tute an  appearance  in  actions  begun  or  aided  by  attachment  as  in  other  suits.^ 


37.  See,  generally,  Process. 

28.  Williams  v.  Haselden,  10  Rich.  (S.  C.) 
55;  Off  ay  v.  Off  ay,  26  U.  C.  Q.  B.  363;  Reg. 
V.  Stewart,  8  Ont.  Pr.  297.  See  also  Boyd  v. 
Buckingham,  10  Humphr.  (Tenn.)  433. 

Waiver. —  If,  however,  plaintiff  permitted 
defendant  to  appear  and  plead  without  re- 
quiring special  bail,  and  afterward  replied 
to  the  plea  or  joined  issue  thereupon,  he 
waived  the  objection.  Callender  v.  Duncan, 
2  Bailey  (S.  C.)  454. 

Plea  in  abatement  without  special  bail. — 
In  Abbott  V.  Warriner,  7  Blackf.  (Ind.)  573, 
-it  was  held  that  under  the  statute  defendant 
in  attachment  must  put  in  special  bail  in 
order  to  enable  him  to  plead  in  bar,  but  that 
this  requirement  did  not  exist  as  a  condition 
to  pleading  in  abatement. 

Appearance  for  defendant  by  third  person. 
—  In  Georgia,  under  a  statute  of  1816,  when 
an  attachment  issued  against  an  absent  person, 
any  one  was  authorized  to  act  as  his  friend, 
to  give  good  special  bail,  and  to  plead  and 
defend  the  suit  by  himself  or  attorney.  Smith 
V.  Gettinger,  3  Ga.  140.  Special  bail  and  a 
plea  to  the  action  ought  to  be  received  in 
behalf  of  defendant  in  an  attachment  issued 
against  him  as  an  absconding  debtor,  not- 
withstanding he  did  not,  when  called,  appear 
in  person  or  by  attorney,  but  another  ap- 
peared and  offered  himself  as  special  bail 
to  replevy  the  attached  effects.  Smith  v. 
Pearce,  6  Munf.  (Va.)  585. 

29.  Alexander  v.  Taylor,  62  N.  C.  36; 
Barry  v.  Sinclair,  61  N.  C.  7 ;  Britt  v.  Pat- 
terson, 31  N.  C.  197. 

30.  Georgia  —  Thompson  v.  Wright,  22  Ga. 
607;  Reid  v.  Moore,  12  Ga.  368;  Smith  v. 
Gettinger,  3  Ga.  140. 

Maryland. —  Lambden  v.  Bowie,  2  Md. 
334. 

Mississippi. —  Rowley  v.  Cummings,  1  Sm. 
&  M.  (Miss.)  340. 

New  J ersey.  —  Heekscher  v.  Trotter,  48 
N.  J.  L.  419,  5  Atl.  581. 

North  CaroZina.— Stephenson  V.  Todd,  63 
N.  C.  368;  Holmes  v.  Sackett,  63  N.  C. 
58. 

Tennessee.  —  Boyd  v.  Buckingham,  10 
Humphr.  (Tenn.)  433. 

United  States. —  Gibson  ,  v.  Scull,  Hempst. 
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(U.  S.)  36,  10  Fed.  Gas.  No.  5,405a,  constru- 
ing Arkansas  statute. 

Defendant  need  not  ask  leave  of  the  court 

to  defend,  nor  can  the  court  impose  terms  at 
any  stage  of  the  case,  when  such  leave  would 
not  have  been  required  or  terms  imposed 
had  the  suit  been  commenced  by  ordinary 
summons  personally  served.  Thompson  v. 
Thomas,  11  Mich.  274. 

31.  At  any  time  before  final  judgment. — 
In  Georgia  defendant  may  appear  and  defend 
at  any  time  before  final  judgment  is  ren- 
dered against  him.  Cooley  v.  Abbey,  111  Ga. 
439,  36  S.  E.  786;  Richmond,  etc.,  R.  Co.  V. 
Mitchell,  95  Ga.  78,  22  S.  E.  124 ;  Kimball  v. 
Nicol,  58  Ga.  175. 

Judgment  must  be  final. — ^Within  the  stat- 
ute authorizing  defendant  in  foreign  attach- 
ment to  cause  an  appearance  to  be  entered 
for  him  "  before  judgment  obtained,"  the 
judgment  must  be  final ;  hence  defendant  may 
cause  an  appearance  to  be  entered  for  him 
after  judgment  entered  for  default  of  appear- 
ance and  the  issue  of  a  writ  of  inquiry,  since 
the  judgment  is  not  final  and  complete  till 
the  writ  is  executed.  Manuel  v.  Mississippi, 
etc.,  R.  Co.,  2  Miles  (Pa.)  398. 

Time  for  appearance  and  answer  after  ju- 
dicial attachment. — W^hen  a  citation  for  per- 
sonal service  has  been  returned  "  not  found  " 
and  a  judicial  attachment  has  issued  as  a 
substitute  therefor,  defendant  has  the  same 
time  for  appearance  and  answer  after  the 
judicial  attachment  as  he  would  after  per- 
sonal service.    Gray  v.  Smith,  17  Tex.  389. 

Where  notice  by  publication. —  The  publi- 
cation of  notice  in  attachment  being  intended 
as  a  substitute  for  personal  service,  defend- 
ant has  the  same  time  in  which  to  serve  no- 
tice of  retainer  and  to  plead  after  the  filing 
of  the  affidavit  of  such  publication  as  he  has 
after  the  return  of  a  writ  personally  served. 
Wells  V.  Walsh,  25  Mich.  344;  Thompson  v. 
Thomas,  11  Mich.  274.  See,  generally.  Proc- 
ess. 

32.  See,  generally.  Appearances,  3  Cyc. 
503  et  seq. 

Giving  a  bond  to  release  the  attached  prop- 
erty or  dissolve  the  attachment  is  usually 
regarded  as  an  appearance  to  the  merits.  See 
supra,  XIII,  E,  4,  f,  (ii). 
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b.  Appearance  to  Contest  Attachment.  As  a  general  rule  defendant  in 
attMcluiient  niaj  appear  specially  for  the  purpose  of  contesting  the  attachment 
proceedings  without  giving  the  court  jurisdiction  over  his  person  ;  but  in  some 
jurisdictions  an  appearance  to  question  the  validity  of  the  attachment  is  deemed 
to  be  a  general  appearance.^ 

3.  Effect  of.  Tlie  fact  that  an  action  is  begun  or  aided  by  attachment  does 
not  vary  the  rule  that  a  general  appearance  by  defendant  gives  the  court  jurisdic- 
tion to  render  a  personal  judgment  against  him    and  operates  as  a  waiver  of  such 


33.  Alabama.  —  Exchange  Nat.  Bank  v. 
Clement,  109  Ala.  270,  19  JSo.  814;  Moore  v. 
Dickerson,  44  Ala.  485. 

Arkansas. —  Gooch  v.  Jeter,  5  Ark.  383. 
California. —  Glidden  v.  Packard,  28  Cal. 
649. 

Florida.  —  Marshall  v.  Eavisies,  22  Fla. 
583. 

Illinois.—  Johnson  v.  Buelk  26  111.  66. 

Indiana. — Carson  v.  The  Steam-Boat  Talma, 
S  Ind.  194. 

Louisiana. —  Meritz  V.  Marks,  26  La.  Ann. 
740;  Billiu  v.  White,  15  La.  Ann.  624;  Bon- 
ner v.  Brown,  10  La.  Ann.  334. 

Michigan. —  Freer  v.  White,  91  Mich.  74, 
51  N.  W.  807. 

Nel)raska.  —  Coffman  v.  Brandhoeffer,  33 
Nebr.  279,  50  N.  W.  6. 

New  Mexico. —  Holzman  v.  Martinez,  2 
N.  M.  271.. 

New  York. —  Wood  v.  Furtick,  17  Misc. 
/N.  Y.)  561,-40  N.  Y.  Suppl.  687;  Monette  v. 
Chardon,  16  Misc.  (N.  Y.)  165,  37  N.  Y. 
Suppl.  2,  72  N.  Y.  St.  135.  See  also  Tiffany 
V.  Lord,  65  K  Y.  310;  Camp  v.  Tibbetts,  2 
E.  D.  Smith  (N.  Y.)  20,  3  Code  Rep.  (N.  Y.) 
45. 

Oregon. —  Meyer  v.  Brooks,  29  Oreg.  203, 
44  Pac.  281,  54  Am.  St.  Rep.  790;  Belknap  V. 
Charlton,  25  Oreg.  41,  34  Pac.  758. 

Pennsylvania. —  Williamson  v.  McCormick, 
126  Pa.  St.  274,  17  Atl.  591;  Turner  v.  Lar- 
kin,  12  Pa.  Super.  Ct.  284;  Warren  Sav. 
Bank  v.  Silverstein,  15  Pa.  Co.  Ct.  584;  Spet- 
tigue  V,  Hutton,  9  Pa.  Co.  Ct.  156. 

Tennessee. —  Sherry  v.  Divine,  11  Heisk. 
(Tenn.)  722;  Boon  v.  Rahl,  1  Heisk.  (Tenn.) 
12. 

Teicas.— Raquet  V.  Nixon,  DalL  (Tex.)  386. 
.  Virginia. —  Petty  v.  Frick  Co.,  86  Va.  501, 
10  S.  E.  886. 

Washington. —  Rodolph  V.  Mayer,  1  Wash. 
Terr.  133. 

United  States.— McQiWin  v.  Claflin,  52  Fed. 
657,  construing  Ohio  statute. 

Appearance  specially  in  garnishment  pro- 
ceedings by  a  defendant  who  has  not  been 
served  does  not  give  jurisdiction  over  his 
person  in  the  main  action.  State  v.  Cordes, 
87  Wis.  373,  58  N.  W.  771;  Beaupre  v.  Brig- 
ham,  79  Wis.  436,  48  N.  W.  596.  See  also 
Kilpatrick  v.  O'Connell,  62  Md.  403. 

34.  Georgia. —  Hickson  v.  Brown,  92  Ga. 
225,  17  S.  E.  1035'. 

/oitja.— Wood  V.  Young,  38  Iowa  102;  Chit- 
tenden V.  Hobbs,  9  Iowa  417  ;  Winchester  v. 
Cox,  3  Greene  (Iowa)  575.  But  an  appear- 
ance to  set  aside  a  sheriff's  sale  of  the  at- 
tached property,  is  not  "  an  appearance  for 
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any  purpose  connected  with  the  suit "  within 
the  meaning  of  Iowa  Rev.  Stat.  §  2840,  subs. 
3.    Osborn  v.  Cloud,  21  Iowa  238. 

Kansas. —  Greenwell  v,  G-reenwell,  26  Kan. 
530. 

Kentucky. —  Duncan  v.  Wickliffe,  4  Mete. 
(Ky.)  118;  Bradford  v.  Gillaspie,  8  Dana 
(Ky.)  67. 

Missouri. — Withers  v.  Rodgers,  24  Mo.  340 ; 
Evans  v.  King,  7  Mo.  411;  Whiting  v.  Budd, 
5  Mo.  443. 

Oklahoma. —  Raymond  v.  Nix,  5  Okla.  656, 
49  Pac.  1110. 

Wisconsin. —  Madison  First  Nat,  Bank  'D. 
Greenwood,  79  Wis.  269,  45  N.  W.  810,  48 
N.  W.  421. 

Wyoming. —  Roy  v.  Union  Mercantile  Co., 
3  Wyo.  417,  26  Pac.  996. 

35.  Alabama. —  Balkum  v.  Reeves,  98  Ala. 
460,  13  So.  524;  Stephens  v.  Adams,  93  Ala. 
117,  9  So.  529. 

Delaware. —  Bellah  v.  Hilles,  (Del.  1899) 
43  Atl.  89. 

Georgia. —  Earle  v.  Sayre,  99  Ga.  617,  25 
S.  E.  943;  Pitcher  v.  Lowe,  95  Ga.  423,  22 
S.  E.  678;  Hickson  v.  Brown,  92  Ga.  225,  17 
S.  E.  1035;  Hendrix  v.  Cawthorn,  71  Ga.  742; 
Camp  V.  Cahn,  53  Ga.  558;  Joseph  v.  Stein, 
52  Ga.  332;  Long  v.  Hood,  46  Ga.  225. 

Illinois. —  Sharpe  v.  Morgan,  144  111.  382, 
33  N.  E.  22 ;  Hughes  v.  Foreman,  78  111.  App. 
460. 

Kentucky. —  Harper  v.  Bell,  2  Bibb  (Ky.) 
221. 

Louisiana. —  Robinson  v.  Drury,  1  Mart. 
(La.)  206. 

Missouri. — Whitman  Agricultural  Assoc.  V. 
National  R.,  etc..  Assoc.,  45  Mo.  App.  90. 

New  Jersey. —  Goldmark  v.  Magnolia  Metal 
Co.,  65  N.  J.  L.  341,  47  Atl.  720;  Davis  v. 
Megroz,  55  N.  J.  L.  427,  26  Atl.  1009; 
Anonymous,  9  N.  J.  L.  224;  Blatchford  v- 
Conover,  40  N.  J.  Eq.  205,  1  Atl.  16,  7  Atl. 
354. 

New  York. —  Olcott  v.  Maclean,  73  N.  Y. 
223  [reversing  10  Hun  (N.  Y.)  277]. 

Pennsylvania. — Wing  v.  Bradner,  162  Pa. 
St.  72,  29  Atl.  291 ;  Blyler  r.  Kline,  64  Pa.  St. 
130;  Lindsley  r.  Malono.  23  Pa.  St.  24. 

South  Carolina. — Arnold  v.  Frazior,  5 
Strobh.  (S.  C.)  33;  Callender  r.  Duncan,  2 
Baiiey  (S.  C.)  454. 

Tennessee. —  Cliattanoocfa  Third  Nat.  Bank 
v.  Foster,  90  Tenn.  735,  IS  S.  W.  267. 

Texas. —  Sliirley  r.  Byrnes,  34  Tex.  625; 
Kennodv  r.  INforrison,  31  Tex.  207;  Campbell 
V.  Wilson,  6  Tex.  379;  Green  v.  Hill,  4  Tex. 
465. 

Virginia. —  Fisher  i*.  March,  26  Gratt. 
(Va.)"  765. 
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prior  irregularities  as  go  to  the  jurisdiction  of  the  person  only  and  not  to  that  of 
the  subject-matter.^^ 

C.  Pleading's  —  l.  Declaration  or  Complaint  —  a.  Necessity  For.  As  a  gen- 
eral rule  a  declaration,  bill,  or  complaint  is  as  necessary  in  an  attachment  case  as 
in  any  other  suit.^^ 

b.  Time  of  Filing.  The  time  within  which  the  declaration  or  complaint  must 
be  filed  is  a  question  depending  upon  the  statutes  and  rules  of  practice  in  the  vari- 
ous jurisdictions.^  ^ 


West  Virginia. —  Mahany  V.  Kephart,  15 
W.  Va.  609. 

Wisconsin. —  Blackwood  v.  Jones,  27  Wis. 
498;  Williams  v.  Stewart,  3  Wis.  773. 

United  States. —  Maxwell  v.  Stewart,  21 
Wall.  (U.  S.)  71,  22  Wall.  (U.  S.)  77,  22 
L.  ed.  564  (construing  New  Mexico  statute)  ; 
L'Engle  v.  Gates,  74  Fed.  513. 

For  full  discussion  of  the  effect  of  a  gen- 
eral appearance  see  Appearances,  3  Cyc.  500 
et  seq. 

36.  Alabama. —  Rosenberg  v.  H.  B.  Claf- 
lin  Co.,  95  Ala.  249,  10  So.  521 ;  Chastain  v. 
Armstrong,  85  Ala.  215,  3  So.  788;  Peebles 
V.  Weir,  60  Ala.  413;  Burroughs  v.  Wright, 
3  Ala.  43. 

California. —  Hammond  v.  Starr,  79  Cal. 
556,  21  Pac.  971. 

Georgia. —  Buice  v.  Lowman  Gold,  etc., 
Min.  Co.,  64  Ga.  769;  Camp  v.  Cahn,  53  Ga. 
'558;  Reynolds  v.  Jordan,  19  Ga.  436. 

Illinois. —  Clayburg  v.  Ford,  3  111.  App. 
542. 

Louisiana. —  Enders  v.  The  Steamer  Henry 
Clay,  8  Rob.  (La.)  30. 

Mississippi. —  Barrow  v.  Burbridge,  41 
Miss.  622;  Richard  v.  Mooney,  39  Miss.  357. 

Missouri. — Winningham  v.  Trueblood.  149 
Mo.  572,  51  S.  W.  399;  Payne  v.  Snell,  3  Mo. 
409;  Jacobs  v.  Western  Fertilizer,  etc., 
Works,'  9  Mo.  App.  575. 

^eto  York.—  Tuller  v.  Beck,  108  N.  Y.  355, 
15  N.  E.  396  [affirming  46  Hun  (N.  Y.) 
519];  Catlin  v.  Moss,  2  N.  Y.  Civ.  Proe.  201. 

Oregon. — White  v.  Thompson,  3  Oreg.  115. 

South  Carolina. —  Ellison  v.  Gordon,  Harp. 
(S.  C.)  436;  Harrison  V.  Casey,  1  Brev. 
(S.  C.)  390. 

Tennessee. — Taylor  v.  Badoux,  (Tenn.  Ch. 
1899)  58  S.  W.  919. 

Texas. —  Douglass  V.  Neil,  37  Tex.  528 ; 
Green  v.  Hill,  4  Tex.  465. 

Wisconsin. —  Madison  First  Nat.  Bank  v. 
Greenwood,  79  Wis.  269,  45  N.  W.  810,  48 
N.  W.  421;  Williams  v.  Stewart,  3  Wis.  773. 

United  States. —  Creighton  v.  Kerr,  20 
Wall.  (U.  S.)  8,  22  L.  ed.  309  (construing 
Colorado  statute)  ;  Barry  v.  Foyles,  1  Pet. 
(U.  S.)  311,  7  L.  ed.  157  (construing  Mary- 
land statute ) . 

And  see,  generally,  Appearances,  3  Cyc. 
514  et  seq. 

When  failure  to  serve  process  not  waived. 

— When  the  statute  provides  that  unless  serv- 
ice be  made  within  a  specified  time  the  at- 
tachment shall  fail,  a  failure  to  make  service 
within  the  statutory  period  is  not  waived  by 
appearance.  Blossom  v.  Estes,  84  N.  Y.  614; 
Rhode  Island  Hospital  Trust  Co.  v.  Keeney, 
1  N.  D.  411,  48  N.  W.  341. 
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37.  Penn  v.  Edwards,  42  Ala.  655;  Jones 
V.  Howard,  42  Ala.  483;  Daniel  v.  Hochstad- 
ter,  73  Ga.  144;  Beck  v.  Irby,  36  Miss. 
188. 

Affidavit  for  attachment  serving  in  lieu  of 
a  complaint  see  supra,  VII,  D,  3. 

In  Maryland  the  filing  with  the  clerk  of  a 
short  note  setting  forth  the  cause  of  action 
is  a  substitute  for  the  declaration  in  attach- 
ment proceedings.  Spear  v.  Griffin,  23  Md. 
418;  Trasher  v.  Everhart,  3  Gill  &  J.  (Md.) 
234.  Where,  in  an  action  of  attachment, 
the  declaration  containing  the  money  counts 
and  the  special  counts  on  the  contract  was 
filed,  this  was  sufficient  compliance  with  the 
statute  requiring  the  filing  of  a  short  note 
in  support  of  the  affidavit.  Dirickson  v.. 
Showell,  79  Md.  49,  28  Atl.  896. 

Ancillary  attachment. —  Where  an  attach- 
ment is  brought  in  aid  of  an  action  of  as- 
sumpsit, there  is  but  one  action  pending,  and 
only  one  declaration  is  necessary,  even 
though  the  clerk  has  entered  the  attachment 
on  the  docket  as  a  separate  suit.  Roberts  v. 
Dunn,  71  111.  46. 

38.  Alabama. —  The  complaint  is  required 
to  be  filed  within  the  first  three  days  of  the 
return-term  (Perkerson  v.  Snodgrass,  85  Ala. 
137,  4  So.  752)  ;  but  where  the  demand  is 
not  due  at  the  time  the  attachment  is  sued 
out  the  complaint  need  not  be  filed  until  the 
first  term  of  the  court  after  such  cause  of 
action  falls  due  (Jones  v.  Holland,  47  Ala. 
732;  Beckwith  v.  Baldwin,  12  Ala.  720). 
The  provision  as  to  time  of  filing  is  regarded, 
however,  as  directory  only.  Perkerson  v.. 
Snodgrass,  85  Ala.  137,  4  So.  752. 

Georgia. —  The  declaration  in  a  case  com- 
menced by  attachment  in  a  court  of  record 
must  be  filed  at  the  return-term  of  the  writ 
(Russell  V.  Faulkner,  89  Ga.  818,  15  S.  E. 
756;  Sutton  v.  Gunn,  86  Ga.  652,  12  S.  E. 
979;  De  Leon  v.  Heller,  77  Ga.  740;  Mayer 
V.  Brooks,  74  Ga.  526;  Banks  v.  Hunt,  70 
Ga.  741 ;  Jaflray  v.  Purtell,  66  Ga.  226 ;  Tay- 
lor V.  Bell,  62  Ga.  158  ;  Birdsong  v.  Brooks, 
7  Ga.  88)  ;  but  this  is  not  necessary  where 
the  action  is  in  a  justice's  court  (Mayer  v. 
Brooks,  74  Ga.  526).  In  this  state  the  stat- 
ute is  imperative,  and  a  failure  to  file  at  the 
prescribed  time  will  avoid  the  proceeding  un- 
less such  failure  arose  from  circumstances 
entirely  beyond  plaintiff's  control.  Failure 
to  file  the  declaration  until  the  term  succeed- 
ing that  to  which  the  attachment  was  return- 
able was  not  excused  by  the  failure  of  the 
officer  to  make  an  actual  return  of  the  at- 
tachment at  or  before  the  return-term,  es- 
pecially as  his  delay  was  acquiesced  in  by 
plaintiff;  nor  was  it  an  excuse  that  one  of 
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e.  Suffieieney.  Questions  as  to  the  form  and  sufficiency  of  such  pleadings  are, 
in  the  main,  governed  by  the  general  principles  appHcable  to  other  proceedings.^'^ 
Tiie  complaint  must  of  course  state  the  cause  of  action,^  and  where  the  suit  is 
begun  by  attachment  the  declaration  must  set  forth  the  cause  of  action  specilied 
in  the  affidavit  on  which  the  proceeding  is  based.^^  Where  reference  is  made  to 
the  attachment  papers  the  complaint  will  be  construed  in  connection  with  tliem,'^''^ 
and  it  is  not  usually  necessary  to  transcribe  in  the  complaint  all  matters  recited  in 
the  affidavit  or  bond.^^  Where  the  attachment  has  issued  preliminary  to  the  insti- 
tution of  the  action,  it  is  required  in  some  jurisdictions  that  the  complaint  shall 
allege  the  fact  of  such  issue.^ 


plaintiff's  attorneys,  a  member  of  a  firm, 
was  prevented  by  providential  cause  from  at- 
tending court  during  most  of  the  term,  each 
member  of  the  firm  being  plaintiff's  counsel, 
and  he  being  entitled  to  the  services  of  the 
one  present.  Eussell  v.  Faulkner,  89  Ga.  818, 
15  S.  E.  756.  Where,  however,  the  court  just 
before  adjourning  passed  a  consent  order  dis- 
pensing with  the  calling  of  the  appearance 
docket,  and  giving  defendants  time  to  plead 
imtil  next  term,  in  consequence  of  which  a 
declaration  was  not  filed  at  the  return-term, 
but  subsequently  gave  this  order  an  equitable 
construction  so  as  to  sustain  the  attachment, 
and  no  harm  appeared  to  have  been  done  de- 
fendant, the  action  of  the  court  was  held  to 
be  within  its  discretion,  and  was  not  inter- 
fered with.  Rock  Island  Paper  Mills  Co.  v. 
Todd,  37  Ga.  667. 

Illinois.—  The  declaration  must  be  filed  at 
or  before  the  return-term  (Kirk  v.  Elmer  H. 
Dearth  Agency,  171  111.  207,  49  N.  E.  413; 
Lawver  v.  Langhans,  85  111.  138;  Stoddard 
V.  Miller,  29  111.  291;  Craft  v,  Turney,  25 
111.  324;  Collins  v.  Tuttle,  24  111.  623;  White 
V.  Hogue,  18  111.  150;  Plato  v.  Turrill,  18  111. 
273)  and  a  failure  to  file  at  the  return-term 
is  ground  for  dismissing  the  suit  at  the  next 
term  (Stoddard  v.  Miller,  29  111.  291). 

Michigan. —  The  decla,ration  is  required  to 
be  filed  within  twenty  days  after  the  return 
of  the  writ ;  but  where  defendant  does  not  ap- 
pear and  take  advantage  of  plaintiff's  failure 
to  file  his  declaration  in  time,  such  failure  is 
merely  an  irregularity  which  is  cured  by  a 
subsequent  filing.  Smith  v.  Runnells,  94 
Mich.  617,  54  N.  W.  375. 

New  Jersey. — The  declaration  must  be  filed 
within  thirty  days  after  the  return  of  the 
writ.  Watson  v.  Noblett,  65  N.  J.  L.  506,  47 
Atl.  438. 

Pennsylvania. —  Plaintiff  in  foreign  at- 
tachment must  file  his  declaration  before  the 
return-day  of  the  writ  in  order  to  authorize 
1  judgment  for  want  of  an -appearance.  Mellov 
V.  Deal,  124  Pa.  St.  161,  16  Atl.  747,  23  Wkly. 
Notes  Cas.  (Pa.)  289  [affirming  3  Pa.  Co.  Ct. 
553];  Cleary  p.  Evans,  6  Pa.  Co.  Ct.  33. 
But  see  Thompson  v.  Owen,  8  Kulp  (Pa.)  36. 
And  under  the  Pennsylvania  act  of  May  12, 
1897,  if  plaintiff  fail  to  file  his  statement 
within  one  year  after  the  issue  of  the  writ, 
the  proceeding  abates.  Seymour  v.  Fulton, 
0  Pa.  Dist.  611,  14  York 'Leg.  Rec.  (Pa.) 
37. 

Texas. — Where  plaintiff  in  an  attachment 
s\iit  fails  to  file  his  petition  until  after  the 
writ  is  issued  the  attachment  will  be  dis- 


charged and  treated  as  a  nullity.  Wooster  v. 
McGee,  1  Tex.  17. 

Failure  to  file  in  time  not  ground  for 
quashing  writ. —  In  a  suit  commenced  by  at- 
tachment a  failure  to  file  a  declaration  in 
time  is  no  ground  for  quashing  the  writ,  al- 
though in  some  cases  it  might  be  ground  of 
nonsuit  or  plea  in  abatement.  Toby  v. 
Bowen,  3  Ark.  352. 

Proof  of  filing. — While  the  indorsement  by 
the  clerk  of  the  fact  of  filing  a  complaint  in 
an  attachment  suit  is  conclusive  evidence,  at 
any  time  after  judgmenc,  that  it  was  filed,  it 
is  not,  either  before  or  after  judgment,  the 
exclusive  evidence  of  that  fact;  but  when  the 
complaint  is  found  with  the  original  file  of 
the  papers  in  the  cause  from  which  it  must 
be  transcribed  when  the  final  record  is  made 
up  forming  part  thereof,  and  there  is  no  coun- 
tervailing proof,  the  fact  of  filing  is  satis- 
factorily shown.  Betancourt  v.  Eberlin,  71 
Ala.  461. 

39.  See,  generally.  Pleading;  Equity. 

40.  Dean  v.  Oppenheimer,  25  Md.  368. 

41.  Tunnison  v.  Field,  21  111.  108;  Gallo- 
way V.  Holmes,  1  Dougl.  (Mich.)  330;  Mc- 
Nulty  Batty,  2  Pinn.  (Wis.)  53.  See  also 
Hawks  V.  Fabre,  3  N.  C.  345. 

Variance. — Where  the  cause  of  action  set 
out  in  the  attachment  was  in  the  nature  of  a 
promissory  note  of  the  date  of  June  1,  1862, 
and  the  short  note  described  the  cause  of 
action  as  a  promissory  note,  bearing  date 
June  1,  1867,  the  variance  was  fatal.  Brown- 
ing V.  Pasquay,  35  Md.  294. 

42.  King  V.  Thompson,  59  Ga.  380. 

43.  Reynolds  v.  Bell,  3  Ala.  57:  Cox  v. 
Peoria  Mfg.  Co.,  42  Nebr.  660,  60  X.  933. 
But  see  H.  B.  Claflin  Co.  v.  Simon,  IS  Utah 
153,  55  Pac.  376. 

Need  not  pray  for  attachment. — To  author- 
ize an  attachment  it  is  not  uoccssary  that  the 
petition  in  the  action  should  contain  n  ]n-ayer 
therefor,  where  the  ])r()]ior  ndidavit  nii-l  hond 
are  given.  Harbour-Pitt  Shoe  Co.  /■.  Dixon, 
22  Ky.  L.  Rep.  1169,  60  S.  W.  186:  Do  Caus- 
sey  V.  Baily,  57  Tex.  665 ;  Holden  v.  :\Iovcr,  1 
Tex.  App.  Civ.  Cas.  §  829. 
.  Texas  —  Need  not  be  sworn  to. —  It  is  not. 
necessary  in  attachniont  that  the  pot  il ion 
should  bo  sworn  to  if  the  allidavit  on  which 
the  at-taclniKMit  issued  contains  the  sul)- 
stantivo  trnvorsablo  matter  of  the  petition. 
Seawoll  r.  l>owcrv.  K?  Tex.  47:  Holden  r. 
Meyer,  1  Tox.  App.  Civ.  Cas.  §  829:  Fech- 
hoimor  r.  Ball.  1  Tex.  App.  Civ.  Cas.  1^  766. 

44.  Wilson  v.  Strieker,  66  Ga.  575:  Kolb 
r.  Cheney,  63  Ga.  688:   lyiolirincr  r.  Charles, 
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d.  Amendments.  Plaintiff  in  attachment  will  usually  be  allowed  to  amend 
Lis  pleadings,  as  in  other  actions,  without  affecting  the  attachment,  provided 
such  amendment  will  not  change  the  cause  of  action.^^  Thus  amendments  have 
been  allowed  adding  new  counts  for  the  same  cause  of  action  ;  correcting 
a  defective  statement  of  the  cause  of  action  correcting  a  misstatement  as 
to   the   amount   claimed       correcting  a  mistake  as  to  the  venue  of  the 


58  Ga.  377;  Page  'f.  Smith,  13  Oreg.  4ip,  10 
Pac.  833. 

Necessity  of  alleging  grounds  for  attach- 
ment see  supra,  VII,  D,  7,  c,  (v),  (h). 
Sufficient  identification  of  attachment. — 

A  declaration  on  an  account,  for  the  amount 
specified  in  an  attachment,  alleged  that  plain- 
tiffs in  the  declaration  were  plaintiffs  in  an  at- 
tachment then  pending  in  the  superior  court, 
that  the  attachment  had  been  levied  on  a  lot 
of  groceries  as  defendants'  property,  fully  de- 
scribed in  the  sheriff's  return  on  the  attach- 
ment, which  was  then  in  the  clerk's  office  of 
such  court,  and  prayed  judgment  against  the 
attached  property,  and  also  a  general  judg- 
ment. It  was  held  that  the  declaration  suffi- 
ciently identified  the  attachment.  Gucken- 
heimer  v.  Day,  74  Ga.  1. 

Failure  to  aver  issue  not  ground  of  demur- 
rer,—  The  failure  of  plaintiff  in  an  attach- 
ment in  equity  against  an  absent  defendant 
to  aver  that  an  attachment  had  issued  is  no 
ground  for  demurrer  to  the  bill.  O'Brien  v. 
Stephens,  11  Graft.  (Va.)  610. 

45.  California. —  Hammond  r.  Starr,  79 
Cal.  556,  21  Pac.  971. 

Georgia. —  Irvin  i\  Howard,  37  Ga.  18. 

New  Hampshire. — Page  v.  Jewett,  46  N.  H. 
441. 

Ohio. —  Constable  v.  White,  1  Handy  (Ohio) 
44,  12  Ohio  Dec.  (Reprint)  18. 

Oregon. —  Meyer  v.  Brooks,  29  Oreg.  203, 
44  Pac.  281,  54  Am.  St.  Eep.  790. 

Tennessee. —  Lookout  Bank  v.  Susong,  90 
Tenn.  590,  18  S.  W.  389. 

Texas.— Msijer  v.  Walker,  82  Tex.  222,  17 
S.  W.  505  ;  Pearce  i:.  Bell,  21  Tex.  688;  Wol- 
dert  V.  Nedderhut  Packing  Provision  Co.,  18 
Tex.  Civ.  App.  602,  46  S.  W.  378;  Gibbs  v. 
Petree,  7  Tex.  Civ.  App.  526,  27  S.  W.  685. 

Utah. — Barton  v.  South  Jordan  Co-opera- 
tive Mercantile,  etc.,  Inst.,  10  Utah  346,  37 
Pac.  576. 

Vermont. — Austin  v.  Burlington,  34  Vt. 
506 ;  Lowry  v.  Cady,  4  Vt.  504,  24  Am.  Dec. 
628. 

United  States. —  Hard  v.  Stone,  5  Cranch 
C.  C.  (U.  S.)  503,  11  Fed.  Cas.  No.  6,046, 
construing  Maryland  statute. 

Where  part  of  claim  not  due. — Where  an 
attachment  is  sued  out  for  several  debts,  some 
of  which  are  not  due,  the  allegations  in  the 
petition  as  to  when  the  debts  will  mature 
may  be  amended  at  any  time  before  trial 
without  affecting  the  validitv  of  the  writ. 
Donnelly  v.  Elser,  69  Tex.  282,^6  S.  W.  563. 

Substitution  of  foreign  judgment.— Where 
a  suit  on  an  account  was  comnienced  by  at- 
tachment in  Louisiana,  and  one  for  the  same 
cause  of  action  was  at  the  same  time  carried 
on  and  prosecuted  to  final  judgment  in  the 
CDurts  of  Mississippi,  it  was  held  that  the 
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judgment  thus  obtained  in  Mississippi  could 
be  substituted  Dy  way  of  amendment,  as  the 
ieause  of  action  in  the  Louisiana  court,  in 
place  of  the  account  so  as  to  maintain  the 
attachment.  Wright  V.  White,  14  La.  Ann. 
583. 

Amendment  after  judgment. —  A  declara- 
tion in  an  attachment  suit,  which  describes 
defendant  as  "  defendant  in  attachment,"  sets 
out  the  note  which  is  the  evidence  of  the  debt, 
and  alleges  that  an  attachment  has  been  is- 
sued thereon,  concluding  with  a  prayer  for 
process,  may  be  amended  even  after  judgment. 
Kolb  V.  Cheney,  63  X^a.  688. 

In  federal  courts. — At  least  in  the  absence 
of  some  positive  rule  of  state  practice,  the 
power  of  the  federal  courts  to  allow  amend- 
ments is  the  same  in  attachment  suits  as  in 
others.  The  supreme  court  will  not  revise 
a  judgment  in  an  attachment  suit  for  error 
in  allowing  amendments  more  rigorously  than 
one  in  an  ordinary  action  would  be  revised, 
unless  perhaps  when  some  local  statute  is 
shown  to  have  been  violated.  Tilton  v.  Co- 
field,  93  U.  S.  163,  23  L.  ed.  858.  The  al- 
lowance by  a  circuit  court  of  the  United 
States  of  an  amendment  to  a  declaration,  the 
effect  of  which  is  the  same  as  though  allowed 
in  a  state  court,  is  conclusive  evidence 
against  the  defendant  that  the  cause  of  action 
staced  therein  is  identical  with  that  stated 
in  the  original  declaration,  within  the  re- 
quirement of  Mass.  Pub.  Stat.  c.  167,  §  85; 
and  he  cannot  plead  the  variance  as  discharg- 
ing an  attachment  made  under  the  original 
declaration.  Pussia  Cement  Co.  v.  Le  Page 
Co.,  174  Mass.  349,  55  K  E.  70. 

46.  Miller  v.  Clark,  8  Pick.  (Mass.)  412; 
Mendes  v.  Freiters,  16  Nev.  388. 

Filing  special  counts. — After  the  issue  of  an 
attachment  on  a  declaration  containing  the 
common  counts  plaintiff  may  amend  the 
declaration  by  filing  special  counts.  Sims  i\ 
Stribler,  14  Wkly.  Notes  Cas.  (Pa.)  29. 

47.  Boyd  v.  Beville,  91  Tex.  439,  44  S.  W. 
287;  Tar'kinton  v.  Broussard,  51  Tex.  550; 
Nevada  Co.  v.  Farnsworth,  89  Fed.  164. 

48.  Neptune  Ins.  Co.  v.  Montell,  8  Gill 
(Md.)  228. 

Petition  demanding  too  little.^ — Where  the 
affidavit  for  attachment  and  the  writ  both 
state  the  correct  amount  of  plaintiff's  claim, 
the  petition,  which  by  mistake  demands  a 
less  sum,  may  be  amended  after  the  issue  of 
the  writ  to  support  the  attachment.  Greer  i". 
Richardson  Drug  Co.,  1  Tex.  Civ.  App.  634, 
20  S.  W.  1127.  See  also  La  Force  v.  Schiff- 
Lewin  Co.,  (Tex.  Civ.  Apn.  1894)  29  S.  W. 
77. 

Increasing  amount  beyond  that  claimed  in 
affidavit. —  It  is  not  proper  to  allow  an 
amendment    increasing   the   amount   of  the 
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cause  ;  striking  out  parties  and  adding  new  ones.^^  It  is  not  permissible,  how- 
ever, to  amend  so  as  to  set  up  a  new  cause  of  action,  and  an  amendment  of  tins 
nature,  if  allowed,  will  usually  operate  as  a  discharge  of  the  attachment. 

2.  Plea  or  Answer.  The  rules  governing  the  plea  or  answer  to  the  action  — 
as  distinguished  from  the  attachment  proceeding  —  are  for  the  most  part  the 
same  as  those  applicable  to  other  actions.^^ 


claim  beyond  that  stated  in  the  affidavit 
(Casey,  etc.,  Mfg.  Co.  v.  Dalton  Ice  Co.,  94 
Ga.  407,  20  S.  E.  333);  but  the  allowance 
of  such  an  amendment  will  not  vacate  the 
attachment  where  plaintiff  takes  judgment 
for  no  greater  sum  than  that  originally 
claimed  (Laighton  v.  Lord,  29  N.  H.  237), 
or,  upon  obtaining  judgment  for  the  increased 
amount,  directs  the  sheriff  to  levy  only  for 
the  amount  of  his  original  claim  (Cutler  v. 
Lang,  30  Fed.  173). 

49.  Perry  T).  Mulligan,  58  Ga.  479. 

50.  Starr  v.  Mayer,  60  Ga.  546,  amendment 
correcting  misjoinder  of  a  defendant  against 
whom  the  attachment  did  not  issue.  But  see 
Hodges  V.  New  York  Ninth  Nat.  Bank,  54 
Md.  406,  whesre  it  was  said  that  an  amend- 
ment correcting  a  misjoinder  of  defendants 
quashed  the  attachment. 

51.  Hamilton  v.  Lamphear,  54  Conn,  237, 
7  Atl.  19  (adding  plaintiff)  ;  Walters  v. 
Smith,  21  Ky.  L.  Rep.  1635,  55  S.  W.  904 
( adding  defendant ) . 

Substituting  new  plaintiff. — Where  an  ac- 
tion is  begun  by  attachment,  sued  out  by 
the  equitable  owner  of  a  chose  in  action,  and 
the  declaration  is  erroneously  filed  in  his 
name,  it  may  be  amended  by  putting  upon 
record  the  party  in  whom  is  the  legal  title; 
and  this  will  not  necessitate  a  change  in  the 
affidavit  or  bond.  Tully  v.  Herrin,  44  Miss. 
626.  But  see  Fargo  v.  Cutshaw,  12  Ind.  App. 
392,  39  N.  E.  532,  where  it  was  held  that  the 
substitution  of  a  new  plaintiff  dissolved  the 
attachment. 

Changing  character  in  which  plaintiff  sues. 
— An  amendment  to  the  declaration,  filed 
after  levy,  alleging  that  plaintiff  sues  for  the 
use  of  another  who  has  purchased  the  claims 
since  the  levy,  does  not  dissolve  the  attach- 
ment. Epstin  V.  Levenson,  79  Ga.  718,  4 
S.  E.  328.  But  see  Hagerty  v.  Hughes,  4 
Baxt.  (Tenn.)  222,  where  it  was  held  that 
an  attachment  issued  in  aid  of  an  action  by  a 
husband,  as  such,  for  malpractice  to  his  wife, 
was  abandoned  by  amending  the  declaration 
so  that  the  action  stood  as  one  by  hjm  as 
administrator  for  the  use  of  his  children. 

New  Jersey  statute  not  applicable  to  at- 
tachments.— Where,  in  proceedings  under 
section  6  of  the  attachment  law  against  one 
of  .  several  joint  debtors,  defendant  appears 
and  pleads  nonjoinder  of  the  other  debtors, 
plaintiff  cannot  amend  and  join  the  omitted 
defendants,  as  section  37  of  the  practice  act 
provides  for  amendment  only  in  an  action 
"  commenced  by  summons."  Tliayer  v.  Treat, 
39  N.  J.  L.  150. 

52.  Georgia. —  Cox  v.  Henry,  113  Ga.  259, 
38  S.  E.  856;  Green  v.  Jackson.  (56  Ga.  250; 
Mississippi  Cent.  R.  Co.  v.  Plant,  58  Ga. 
167. 


Massachusetts. —  Freeman  v.  Creech,  112 
Mass.  180;  Fairfield  v.  Baldwin,  12  Pick. 
(Mass.)  388. 

Minnesota. —  Heidel  v.  Benedict,  61  Minn. 
170,  63  N.  W.  490,  52  Am.  St.  Rep.  592,  31 
L.  R.  A.  422. 

Ohio. — ^Smead  v.  Crisfield,  1  Handy  (Ohio) 
573,  12  Ohio  Dec.  (Reprint)  18;  Putnam  v. 
Loeb,  2  Ohio  Cir.  Ct.  110  [affirmed  in  26  Cine. 
L.  Bui.  352]. 

Texas. —  Boyd  v.  Beville,  91  Tex.  439,  44 
S.  W.  287;  Parks  v.  Young,  75  Tex.  278,  12 
S.  W.  986;  Lutterloh  v.  Mcllhenny  Co.,  74 
Tex..  73,  11  S.  W.  1063. 

Where  judgment  taken  for  original  cause 
only. —  In  Laighton  v.  Lord,  29  N.  H.  237,  it 
was  held  that  an  amendment  by  agreement 
of  parties  inserting  a  new  cause  of  action 
would  not  dissolve  the  attachment  as  against 
subsequently  attaching  creditors,  where  judg- 
ment was  taken  only  for  the  cause  of  action 
contained  in  the  writ. 

Where  character  of  complaint  not  deter- 
minable.—  If  a  complaint  is  plainly  in  tort 
it  cannot  be  amended  to  contract  so  as  to 
validate  an  attachment  previously  issued  in 
the  action;  but  where  the  complaint  is  so 
indefinite  and  uncertain  that  its  real  char- 
acter cannot  be  determined,  and  the  facts  of 
the  case  are  such  as  would  sustain  an  action 
upon  contract,  the  complaint  can  be  amended 
so  as  to  uphold  the  attachment,  even  against 
a  subsequent  attachment.  Suksdorff  v.  Big- 
ham,  13  Oreg.  369,  12  Pac.  818. 

Who  may  attack  the  attachment. — An  at- 
tachment was  levied  on  the  goods  of  A.  Sub- 
sequently A  made  mortgages  on  such  goods  to 
other  creditors.  Thereafter  the  petition  in 
the  attachment  case  was  amended  so  as  to 
state  a  different  cause  of  action.  On  motion 
to  discharge  in  the  attachment  case,  the  at- 
tachment was  held  good,  and  it  was  further 
held  that  the  mortgagees  could  not.  in  an 
independent  action,  attack  the  attachment. 
Nagle  V.  Omaha  First  Nat.  Bank,  57  Nebr. 
552,  77  N.  W.  1074. 

Priority  of  intervening  liens. — Whore  the 
original  petition  stated  no  ground  of  liability 
against  a  defendant,  an  amended  petition  al- 
leging such  liability  will  not  take  ]n-ocodonee 
of  liens  of  other  creditors  who  have  at- 
tached since  the  filing  of  the  orioinnl  ix'titioii. 
Bauer  r.  Deane,  33  Nobr.  4  87.  50  X.  W.  431. 

.53.  See,  general Iv,  Pleading  ;  Equity. 

Manner  of  contesting  the  attachment  see 
supra,  XV,  D. 

Time  of  filing  where  demand  not  due. — 
Under  INFo.  Kov.  Code  (1855),  ]>.  257,  §  64, 
ill  an  altaclniient  suit  upon  a  doinand  not 
yet  duo  tlio  ]doa  io  tlio  morils  may  bo  tiled  at 
any  time  bofdro  iho  doiiiniul  matures.  Ham- 
ilton l\  MeClollaiid,  33  Mo.  315. 
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D.  Judgment — l.  Where  No  Personal  Jurisdiction  Acquired  —  a.  In  Gen- 
eral. By  a  valid  seizure  of  defendant's  property  and  the  giving  of  such  notice 
as  is  required  by  law^*  the  court  acquires  jurisdiction  to  render  judgment  against 
the  attaclied  property .^^  To  authorize  a  judgment,  where  there  is  no  jurisdiction 
of  defendant's  person,  it  must  be  made  to  appear  that  all  the  requisite  prelimi- 
nary proceedings  have  been  taken  in  accordance  with  law  and  established  facts,^^ 
plaintiff 'must  establish  his  demand  by  proof,^'^  and,  under  some  statutes,  before  a 
judgment  will  be  given  for  the  salp  of  the  attached  property,  plaintiff  must  give 
security  conditioned  to  make  restitution  in  case  defendant  shall  thereafter  appear 
and  prevail  in  the  action.^^ 


54.  Necessity  for  notice  see  supra,  XVI, 
A,  1,  a. 

55.  Illinois. —  Smith  v.  Yar'go,  28  111.  App. 
594. 

Maryland  —  Dawson  v.  Contee,  22  Md.  27 ; 
Walters  v.  Munroe,  17  Md.  501. 

Neiv  York. —  Grevell  v.  Whiteman,  32  Misc. 
(N.  Y.)  279,  65  N.  Y.  Suppl.  974. 

Tennessee. —  Swan  v.  Roberts,  2  Coldw. 
(Tenn.)  153;  Cheatham  v.  Trotter,  Peck 
(Tenn.)  198. 

Texas. —  Thomson  v.  Shackelford,  6  Tex. 
Civ.  App.  121,  24  S.  W-  980. 

See  also  supra,  VII,  B;  and,  generally. 
Judgments;  Process. 

Effect  of  prior  levies, —  An  attachment 
levied  upon  land  of  defendant  is  sufficient  to 
authorize  a  judgment  by  default  against  him 
on  the  claim  sued  on,  although  there  have 
been  prior  levies  which  will  exhaust  the  prop- 
erty.   Perry  v.  Mendenhall,  57  N.  C.  157. 

Effect  of  subsequent  personal  service. — 
Where  the  court  has  acquired  jurisdiction 
over  the  property  by  levy  and  constructive 
notice,  judgment  may  properly  be  rendered 
against  the  same  notwithstanding  a  subse- 
quent personal  service  on  defendant  (Gid- 
dings  i\.  Squier,  4  .Mackey  (D.  C.  )  49);  but 
defendant  may  be  permitted  to  come  in  as 
a  matter  of  favor  upon  payment  of  costs  and 
disbursements,  the  judgment  being  allowed  to 
stand  as  security  (Diiche  v.  Voisin,  18  Abb. 
N.  Cas.  (N.  Y.)'358). 

Maryland — When  judgment  becomes  final. 
■ —  Under  the  Maryland  statutes  a  judgment 
of  condemnation  nisi  becomes  final  by  opera- 
tion of  law  at  the  expiration  of  the  term  at 
Avhich  it  is  entered.  Western  Nat.  Bank  v. 
National  Union  Bank,  91  Md.  613,  46  Atl. 
960. 

Louisiana — Absentees. — For  the  Louisiana 
practice  regarding  proceedings  against  ab- 
sentees see  Absentees,  1  Cyc.  201. 

56.  Alaliama. —  Moore  v.  Dickerson,  44 
Ala.  485. 

Michigan. —  Woolkins  v.  Haid,  49  Mich. 
299,  13  N.  W.  598. 

'New  M  exico. —  Holzman  v.  Martinez,  2 
N.  M.  271. 

Virginia. — Watts  v.  Robertson,  4  Hen.  &  M. 
(Va.)  442. 

Wisconsin. —  Hibbard  v.  Pettibone,  8  Wis. 
270. 

After  a  cause  has  been  continued  the  con- 
tinuance must  be  set  aside  before  judgment 
by  default  is  taken  at  the  same  term.  Gray 
V.  Smith,  17  Tex.  389. 

Necessity  for  record  to  show  notice. —  To 
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sustain  a  judgment  by  default  against  a  de- 
fendant in  attachment  who  has  not  appeared 
or  been  personally  served,  it  is  necessary  that 
the  record  should  show  that  the  required  no- 
tice has  been  given. 

Alabama. — Wilmerding  v.  Corbin  Banking 
Co.,  126  Ala.  268,  28  So.  640 ;  Meyer  v.  Keith, 
99  Ala.  519,  13  So.  500;  Diston  V.  Hood,  83 
Ala.  331,  3  So.  746;  Brinsfield  v.  Austin,  39 
Ala.  227. 

Delaware. —  Johnson  v.  Layton,  5  Harr. 
(Del.)  252. 

/ZZiwots.— Haywood  v.  Collins,  60  111.  328; 
Haywood  v.  McCrory,  33  111.  459;  Vairin  v. 
Edmonson,  10  111.  270;  Baldwin  v.  Ferguson, 
35  111.  App.  393. 

Indiana. — Foyles  v.  Kelso,  1  Blackf.  (Ind.) 
215. 

Mississippi. —  Tupper  v.  Cassell,  45  Miss. 
352. 

See,  generally.  Judgments;  Process. 
Wisconsin  —  Interlocutory    judgment. —  It 

was  error  to  render  judgment  for  plaintiffs 
in  an  action  commenced  by  attachment,  where 
they  entered  the  default  of  defendant  and 
sued  out  their  writ  of  inquiry  to  assess  dam- 
ages without  having  previously  taken  an  in- 
terlocutory judgment.  Hibbard  v.  Pettibone, 
8  Wis.  270. 

Assessment  of  damages  —  Evidence. —  Un- 
der the  Pennsylvania  act  of  Apr.  9',  1870, 
authorizing  the  prothonotary  to  assess  the 
damages  on  evidence  produced  to  him  or  on 
the  affidavit  of  plaintiff  or  some  other  person 
cognizant  of  the  transaction,  a  judgment  by 
default,  rendered  without  the  production  of 
the  required  evidence,  is  erroneous.  Seymour 
v.-  Fulton,  9  Pa.  Dist.  611,  14  York  Leg.  Rec. 
(Pa.)  37. 

Necessity  for  return  of  attachment  writ. — 

Under  some  statutes  it  has  been  held  that  the 
return  of  the  attachment  writ  is  not  a  pre- 
requisite to  a  judgment  by  default.  Cousins 
V.  Al worth,  44  Minn.  505,  47  N.  W.  169,  10 
L.  R.  A.  504;  Wallace  v.  Scholl,  9  Pa.  Super. 
Ct.,  284. 

Necessity  to  call  defendant. —  Where  de- 
fendant could  not  appear  without  first  put- 
ting in  bail  and  he  did  not  do  this,  it  was 
unnecessary  to  call  and  formally  default  him 
before  rendering  judgment.  Harlow  V.  Beck- 
tie,  1  Blackf.  (Ind.)  237. 

57.  Jackson  v.  McElroy,  2  Bush  (Ky.) 
132;  Harris  v.  Adams,  2  Duv.  (Ky.)  141; 
Stephenson  v.  Giberson,  1  Cranch  C.  C.  (U.  S.) 
319,  22  Fed.  Cas.  No.  13,372. 

58.  Harris  v.  Adams,  2  Duv.  (Ky.)  141; 
Allen  V.  Brown,  4  Mete.  (Ky.)   342;  Mears 
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b.  Operation  and  Effeet  —  (i)  Binding  Only  on  Property.  As  has  been 
stated  lieretofore,  no  personal  judgment  can  be  rendered  against  defendant  in 
attachment  unless  he  has  appeared  or  has  been  served  with  process.^^  Where  the 
court  has  acquired  jurisdiction  of  the  property  but  not  of  the  person  the  judg- 
ment can  bind  nothing  except  the  property  levied  upon.*^^  If  the  property 
attached  proves  insufficient  to  satisfy  plaintiff's  claim  no  other  property  can  be 
taken,^^  and  plaintiff  must  sue  on  the  original  indebtedness  to  recover  the  bal- 
ance.*^^  Such  judgment  will  have  no  effect  in  another  state  as  a  personal  judg- 
ment against  tlie  debtor,^^  and  is  not  an  evidence  of  indebtedness  on  which  an 
action  can  be  maintained.^^ 


V.  Adreon,  31  Md.  229;  Brien  v.  Pittman,  12 
Leigh  ( Va. )  379 ;  Watts  v.  Robertson,  4  Hen. 
&  M.  (Va.)  442. 

After  expiration  of  the  time  within  which 
defendant  may  appear  and  contest,  such  se- 
curity is  unnecessary  and  a  decree  will  not 
be  opened  on  the  ground  that  it  was  not 
given.  Wallace  v.  Forrest,  2  Harr.  &  M. 
(Md.)  261;  Ross  V.  Austin,  4  Hen.  &  M. 
(Va.)  502. 

59.  See  supra,  XVI,  A,  1,  b. 

60.  Alabama. —  Soulard  v.  Vacuum  Oil 
Co.,  109  Ala.  387,  19  So.  414;  Exchange  Nat. 
Bank  v.  Clement,  109  Ala.  270,  19  So.  814. 

Arkansas. — Wilson  v.  Spring,  38  Ark.  181. 

California. —  Brown  v.  Campbell,  100  Cal. 
635,  35  Pac.  433,  38  Am.  St.  Rep.  314. 

Georgia. —  Reeves  v.  Chattahoochee  Brick 
Co.,  85  Ga.  477,  11  S.  E.  837;  Parker  v. 
Brady,  56.  Ga.  372. 

Illinois. —  Conn  v.  Caldwell,  6  111.  531. 

loiva. —  Banta  v.  Wood,  32  Iowa  469 ; 
Johnson  v.  Dodge,  19  Iowa  106;  Hedrick  v. 
Brandon,  9  Iowa  319;  Doolittle  v.  Shelton,  1 
Greene  (Iowa)  272;  Wilkie  v.  Jones,  Morr. 
(Iowa)  97. 

Louisiana. —  Herber  v.  Abbott,  39  La.  Ann. 
1112,  3  So.  259;  Broughton  v.  King,  2  La. 
Ann.  569. 

Missouri. —  Bryant  t\  Duffy,  128  Mo.  18, 
30  S.  W.  317;  Johnson  v.  Holley,  27  Mo.  594. 

Nebraska. —  Darnell  v.  Mack,  46  Nebr.  740, 
65  N.  W.  805. 

New  Jersey. —  Davis  v.  Megroz,  55  N.  J.  L, 
427,  26  Atl.  1009;  Schenck  v.  Griffin,  38 
N.  J.  L.  462. 

NeiD  Yorfc.— Ward  v.  Boyce,  152  N.  Y.  191, 
46  N.  E.  180,  36  L.  R.  A.  549;  Fitzsimmons 
r.  Marks,  66  Barb.  (N.  Y.)  333;  Goodkind 
V.  Strickland,  3  Daly  (N.  Y.)  420;  Thomas 
V.  Merchants'  Bank,  9  Paige  (N.  Y.)  216; 
Bates  V.  Delavan,  5  Paige  (N.  Y.)  299. 

Ohio.— Oil  Well  Supply  Co.  v.  Roen,  64 
Ohio  St.  422,  60  N.  E.  603. 

Pennsylvania. —  Smith  v.  Eyre,  149  Pa.  St. 
272,  26  Wkly.  Notes  Cas'.  (Pa.)  314,  24  Atl. 
288 ;  Coleman's  Appeal,  75  Pa.  St.  441 ;  Bor- 
den V.  American  Surety  Co.,  2  Pa.  Dist.  245. 

South  Carolina. — White  v.  Floyd,  Speers 
Eq.  (S.  C.)  351. 

Vermont. — "Woodruff  f.  Taylor,  20  Vt.  65. 

Virginia. —  O'Brien  v.  Stephens,  1 1  Gratt. 
(Va.)  610. 

West  Virginia. —  Mahany  v.  Kephart,  15 
W.  Va.  609. 

Wisconsin. —  Jones  v.  Spencer,  15  Wis. 
583;  Atchinson  v.  Rosalip,  3  Pinn.  (Wis.) 
288,  4  Chandl.  (Wis.)  12.  . 


United  States. —  Cooper  v.  Reynolds,  10 
Wall.  (U.  S.)  308,  19  L.  ed.  931  (construing 
Tennessee  statute)  ;  Wyman  v.  Russell,  4 
Biss.  (U.  S.)  307,  30  Fed.  Cas.  No.  18,115 
( construing  Indiana  statute )  ;  Westerwelt  v. 
Lewis,  2  McLean  (U.  S.)  511,  29  Fed.  Cas. 
No.  17,446   (construing  Illinois  statute). 

Judgment  in  defendant's  favor  operates  to 
discharge  the  attachment.  See  supra,  XII, 
A,  1. 

Attachment  against  boat. — In  a  proceeding 
by  attachment  against  a  boat  where  no  per- 
son is  made  defendant,  the  judgment  must  be 
in  rem  against  the  boat.    Hartman  v.  Stone, 

19  Ark.  639;  Case  Maffitt,  19  Ark.  645; 
The  Steam  Boat  Tom  Bowling  v.  Hough,  5 
Blackf.  (Ind.)  188. 

61.  Iowa. —  Mayfield  v.  Bennett,  48  Iowa 
194. 

Ohio.— Oil  Well  Supply  Co.  v.  Koen,  64 
Ohio  St.  422,  60  N.  E.  603. 

Pennsylvania. —  Smith  v.  Evre,  149  Pa.  St. 
272,  26  Wkly.  Notes  Cas.  (Pa.)  314,  24  Atl. 
288. 

South  Carolina. —  Stanley  v.  Stanley,  35 
S.  C.  94,  14  S.  E.  675. 

Wisconsin. —  Glover  v.  Rawson,  3  Pinn. 
(Wis.)  226,  3  Chandl.  (Wis.)  249. 

Plaintiff  holding  mortgage  on  other  prop- 
erty.—  The  fact  that  plaintiff  held  a  mort- 
gage upon  lands  other  than  those  attached 
to  secure  the  claim  sued  upon  does  not  vary 
the  rule  that  tbe  judgment  binds  onlv  tlie  at- 
tached property,  or  render  the  mortgaged 
property  liable  to  be  subjected  to  the  judg- 
ment in  the  attachment  proceeding.  Banta  v. 
Wood,  32  Iowa  469. 

In  Louisiana  it  was  held  in  an  early  case 
that,  under  the  peculiar  statutes  of  that 
state,  a  defendant,  even  though  he  had 
neither  appeared  nor  been  personally  notified, 
could  be  held  personally  liable  for  the  bal- 
ance not  covered  by  the  property  attached. 
Hill  r.  Bo^^^nan.  14  La.  445. 

62.  Bliss  V.  Heasty,  61  111.  338. 

Not  a  bar  to  subsequent  action. —  \  judg- 
ment in  attachment  when  dofondant  doe?;  not 
appear  will  not  bo  a  bar  to  the  subsequent 
suit  for  the  same  cause,  unless  followed  by 
payment  or  the  sale  of  the  ]u-opertv  seized  iii 
due  course  of  law.  Roose  r.  McDonald,  23 
Tnd.  157. 

63.  Eartlnnan  r.  Jones,  2  Yerc  (Tenn  ) 
483:  Fislier  r.  March,  26  Gratt.  (Va.)  765. 

64  niiiiois. —  Manchester  r.  McKee,  0  111. 
511. 

Eastman  r.  Wadleigh,  65  Me.  251, 

20  Am.  Rep.  695. 
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(ii)  Effect  of  Renbfrino  General  Judgment.  Some  statutes  contem- 
plate the  rendition  of  a  judgment,  personal  in  form,  even  where  no  jurisdiction 
has  been  obtained  over  defendant's  person,^^  and  it  seems  that  such  judgment  will 
not  be  deemed  void  in  any  case  but  whatever  the  form  of  the  judgment  it 
can  have  no  effect  further  than  to  bind  the  property  attached. 

(ill)  Conclusiveness.  Where  the  court  has  acquired  jurisdiction  of  the  prop- 
erty, its  judgment  is  conclusive  with  respect  thereto  until  reversed  or  set  aside  in 
a  direct  proceeding,  and  cannot  be  collaterally  attacked  on  the  ground  of  irregu- 
larities in  the  proceedings.^^  ^ 


Missouri. —  Smith  v.  MeCutchen,  38  Mo. 
415. 

ISlew  Jersey. — Schenck  v.  Griffin,  38  N.  J.  L. 
462;  Miller  v.  Dungan,  36  N.  J.  L.  21. 

Pennsylvania. —  Darraeh  v.  Wilson,  2  Miles 
(Pa.)  116. 

South  Carolina. —  White  v.  Floyd,  Speers 
Eq.  (S.  C.)  351. 

65.  Meyer  v.  Keith,  99  Ala.  519,  13  So. 
500;  Hitchcock  v.  Hahn,  60  Mich.  459,  27 
N.  W.  600;  Seawell  V.  Williams,  2  Overt. 
(Tenn.)  272;  Wilson  v.  Zeigler,  44  Tex.  657. 

66.  Colorado. —  Brown  v.  Tucker,  7  Colo. 
30,  1  Pac.  221. 

Maine. —  Parker  v.  Prescott,  86  Me.  241, 
29  Atl.  1007. 

Minnesota. —  Hencke  V.  Twomey,  58  Minn. 
550,  60  N.  W.  667. 

Missouri. —  Burnett  v.  McCluey,  92  Mo. 
230,  4  S.  W.  694. 

'Montana. —  State  v.  Eddy,  10  Mont.  311, 
25  Pac.  1032. 

Nebraska. —  Smith  v.  Johnson,  43  Nebr. 
754,  62  N.  W.  217;  Nagel  v.  Loomis,  33 
Nebr.  499,  50  N".  W.  441. 

Ohio. —  Cleveland  Co-operative  Stove  Co.  v. 
Mehling,  21  Ohio  Cir.  Ct.  60,  11  Ohio  Cir. 
Dec.  400. 

Amendment. —  In  Mahone  v.  Perkinson,  35 
Ga.  207,  plaintiff  was  given  leave  to  amend 
the  judgment  by  changing  the  same  from  a 
general  judgment  in  personam  to  a  judgment 
in  rem. 

May  be  corrected  nunc  pro  tunc— Al- 
though, where  suit  is  begun  by  publication 
and  attachment,  judgment  will  bind  only  the 
property  attached,  a  general  judgment  in 
such  case  is  nevertheless  valid  till  reversed. 
It  will  authorize  the  issue  of  a  special  exe- 
cution against  the  property  attached,  and  it 
is  such  a  judgment  as  a  court  would  at  any 
reasonable  time  correct  by  an  entry  nunc  pro 
tunc.    Massey  v.  Scott,  49  Mo.  278. 

Personal  judgment  treated  as  surplusage. 
—  In  an  action  against  a  non-resident  begun 
on  attachment  proceedings  without  service 
of  process,  where  the  judgment  was  personal 
fn  form  and  an  execution  issued  generally 
against  defendant's  property,  buG  was  only 
levied  on  the  attached  real  estate,  it  was 
held  that  the  order  of  sale  was  valid,  and 
the  general  personal  judgment  was  mere  sur- 
plusage. Mickey  v.  Stratton,  5  Sawy.  (U.  S.) 
475,  17  Fed.  Cas.  No.  9,530,  11  Chic.  Leg.  N. 
314.  To  same  effect  see  Merwin'  v.  Hawker, 
31  Kan.  222,  1  Pac.  640. 

Void  personal  judgment  does  not  affect 
foreclosure  of  lien. —  A  judgment  directing 
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the  sale  of  attached  property  to  satisfy 
plaintiff's  claim  is  not  affected  by  the  fact 
that  the  court  rendered  a  void  personal  judg- 
ment against  the  defendant  in  the  same  case. 
Barelli  v.  Wagner,  5  Tex.  Civ.  App.  445,  27 
S.  W.  17. 

Effect  of  issuing  general  execution. —  In  an 

action  aided  by  an  attachment,  where  there 
is  no  personal  service  on  defendant  and  no 
appearance,  it  is  erroneous  to  award  a  gen- 
eral execution  (Clymore  v.  Williams,  77  111. 
618)  ;  but  where  the  judgment  entered  is  a 
general  one,  with  a  general  execution,  and 
the  property  levied  upon  and  sold  is  only 
that  actually  seized  under  the  attachment 
writ,  the  errors  will  not  render  the  sale  and 
deed  void  in  a  collateral  proceeding  (Boothe 
17.  Estes,  16  Ark.  104;  Burnett  v.  McCluey, 
92  Mo.  230,  4  S.  W.  694). 

67.  Wilson  v.  Spring,  38  Ark.  181;  Feild 
V.  Dortch,  34  Ark.  399 ;  Parsons  v.  Paine,  2& 
Ark.  124;  Young  v.  Campbell,  10  111.  80; 
Tabler  v.  Mitchell,  62  Miss.  437;  Clark  v. 
Holliday,  9  Mo.  711. 

Ascertainment  of  amount  due  not  a  per- 
sonal judgment. —  In  attachment  proceeding* 
the  amount  of  the  indebtedness  must  be  as- 
certained in  order  to  make  the  proper  order 
for  the  sale  of  the  attached  property.  In 
such  a  case  the  court,  in  ascertaining  the 
amount  due,  does  not  proceed  against  the 
person,  but  simply  ascertains  the  amount 
that  shall  be  adjudged  a  lien  upon  the  prop- 
erty, or  that  shall  measure  the  extent  of  the 
creditor's  claim  against  it.  The  statement 
of  the  amount  in  the  finding  and  the  decree 
of  the  court  in  such  case  is  not  a  personal 
judgment,  but  is  a  mere  statement  of  the  find- 
ing upon  one  of  the  questions  in  the  case. 
Quarl  V.  Abbett,  102  Ind.  233,  1  N.  E.  476, 
52  Am.  Rep.  662. 

68.  A  labama. — Martin  v.  Hall,  70  Ala.  421. 
California. —  Hillman     v.     Griffin,      ( Cal. 

1899)  59  Pac.  194. 

Colorado. —  Brown  v.  Tucker,  7  Colo.  30,  1 
Pac.  221. 

Illinois. —  Kruse  v.  Wilson,  79  111.  233; 
Gibbons  v.  Bressler,  61  111.  110;  Littlestone 
V.  Goldenberg,  66  111.  App.  673. 

Indiana. — Cornwell  v.  Hungate,  1  Ind.  156. 

Kansas. — National  Bank  v.  Peters,  51  Kan. 
62,  32  Pac.  637. 

Kentucky. —  Thomas  v.  Mahone,  9  Bush 
(Ky.)  Ill;  Paul  v.  Smith,  6  Ky.  L.  Rep. 
531. 

Maryland. —  Henkelman  v.  Smith,  42  Md. 
164;  Barney  v.  Patterson,  6  Harr.  &  J.  (Md.) 
182.- 
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e.  Setting"  Aside  Default.  Provision  is  sometimes  made  by  statute  for  setting 
aside  a  default  judgment  on  terms  where  defendant  makes  application  within  a 
specihed  time.*^^ 

2.  Where  Jurisdiction  Acquired  Over  Person.  Where  the  court  has  acquired 
jurisdiction  over  defendant's  person  by  personal  service  or  his  voluntary  appear- 
ance it  is  usually  proper  to  render  a  personal  judgment  against  him.'^^ 

3.  Order  For  Execution  or  Sale  —  a.  Necessity  For.  In  some  states  a  judg- 
ment for  plaintiff  in  attachment  is  required  to  contain  an  order  for  special  execu- 
tion against,  or  sale  of,  the  attached  property,  and  a  general  judgment  and  exe- 


Missouri. —  Union  Nat.  Bank  v.  State  Nat. 
Bank,  155  Mo.  95,  55  S.  W.  989;  Attleboro 
First  Nat.  Bank  v.  Hughes,  10  Mo.  App.  7. 

Neiv  Jersey. — Schenck  v.  Griffin,  38  N.  J.  L. 
462;  Hoppock  v.  Ramsey,  28  N.  J.  Eq.  413; 
Brantingham  v.  Brantingham,  12  N.  J.  Eq. 
160;  Diehl  v.  Page,  3  N.  J.  Eq.  143. 

Neiv  York. —  Skinnion  v.  Kelley,  18  N.  Y. 
355. 

North  Carolina. — Spillman  v.  Williams,  91 
N.  C.  483;  Harrison  v.  Simmons,  44  N.  C. 
80;  Skinner  v.  Moore,  19  N.  C.  138,  30  Am. 
Dec.  155. 

Tennessee. —  Walker  v.  Day,  8  Baxt. 
(Tenn.)  77;  Walker  v.  Cottrell,  6  Baxt. 
(Tenn.)  257;  People's  Bank  v.  Williams, 
(Tenn.  Ch.  1896)  36  S.  W.  983. 

Texas. —  Texarkana  Clothing  Co.  v.  Bisco, 
(Tex.  Civ.  App.  1897)  40  S.  W.  559. 

See,  generally.  Judgments. 
-    69.  Underwood  v.  Dollins,  47  Mo.  259; 
Sloan  V.  Forse,  11  Mo.  126.    For  a  full  dis- 
cussion of  this  question  see  Judgments. 

In  Tennessee,  where  a  defendant  in  an  at- 
tachment suit  is  a  non-resident,  or  has  re- 
moved himself  or  property  out  of  the  state, 
the  judgment  or  decree  by  default  may  be 
set  aside  upon  application  and  good  ground 
shown  within  twelve  months  thereafter,  so 
that  he  may  make  his  defense ;  but  when  the 
issue  of  the  attachment  is  based  upon  the 
ground  that  he  is  an  absconding  debtor,  he 
is  precluded  from  this  mode  of  redress  and 
must  seek  his  remedy  on  the  bond.  Bledsoe 
V.  Wright,  2  Baxt.  (Tenn.)  471;  Gill  v.  Wy- 
attj  6  Heisk.  (Tenn.)  88;  Patterson  v.  Ar- 
nold, 4  Coldw.  (Tenn.)  364;  State  v.  Hall, 
3  Coldw.  (Tenn.)  255;  Smith  v.  Foster,.  3 
Coldw.  (Tenn.)  139. 

Application  made  by  motion. — An  applica- 
tion to  set  aside  a  judgment  by  default  in 
an  attachment  case  may  be  made  upon  mo- 
tion supported  by  petitions  or  affidavits. 
Smith  V.  Foster,  3  Coldw.  (Tenn.)  139. 

Defendant  denying  interest  in  attached 
property. — Where  property  was  levied  upon 
by  attachment  as  the  property  of  non-resi- 
dent defendants  and  service  was  thereafter 
made  upon  them  by  publication  and  judgment 
entered  for  want  of  an  answer,  they  moved 
to  vacate  the  judgment  and  dismiss  the  ac- 
tion upon  affidavits  denying  that  they  had 
any  interest  in  the  property.  It  was  held 
that  the  court  improperly  granted  the  order, 
for  if  they  had  no  interest  to  be  protected 
the  vacation  of  the  judgment  as  to  them 
would  be  useless.  Whitney  v.  Sherin,  74 
Minn.  4,  76  N.  W.  787. 


70.  Alabama. —  Balkum  v.  Reeves,  98  Ala. 
460,  13  So.  524;  Betancourt  v.  Eberlin,  71 
Ala.  461. 

Geor^^ia.— Pitcher  v.  Lowe,  95  Ga.  423,  22 
S.  E.  678 ;  Richmond,  etc.,  R.  Co.  v.  Mitchell, 
95  Ga.  78,  22  S.  E.  124;  Hodnett  v.  Stone,  93 
Ga.  645,  20  S.  E.  43;  Sutton  v.  Gunn,  86  Ga. 
652,  12  S.  E.  979;  Jafifray  v.  Purtell,  66 
Ga.  226;  Buice  v.  Lowman  Gold,  etc.,  Min. 
Co.,  64  Ga.  769;  Parker  v.  Brady,  56  Ga.  372; 
Atlantic,  etc.,  R:  Co.  v.  Florida  Constr.  Co., 
51  Ga.  241. 

Illinois. —  Sharpe  v.  Morgan,  144  111.  382, 
33  N.  E.  22;  Dernburg  v.  Tefft,  63  111.  App. 
33. 

Michigan. —  Fletcher  if.  Morrell,  78  Mich. 
176,  44  N.  W.  133. 

Missouri. —  Payne  v.  O'Shea,  84  Mo.  129; 
Whitman  Agricultural  Assoc.  v.  National  R., 
etc..  Assoc.,  45  Mo.  App.  90. 

ISlew  Jersey. —  Davis  v.  Megroz,  55  N.  J.  L. 
427,  26  Atl.  1009;  Thompson  v.  Eastburn, 
16  N.  J.  L.  100. 

Texas.— Cloud  v.  Smith,  1  Tex.  611. 

Virginia. — Fisher  v.  March,  26  Gratt.  (Va.) 
765. 

United  States. —  Maxwell  v.  Stewart,  21 
Wall.  (U.  S.)  71,  22  Wall.  (U.  S.)  77,  22 
L.  ed.  564. 

Appearance  as  giving  jurisdiction  to  render 
a  personal  judgment  see  supra,  XVI,  B,  3. 

Binds  all  defendant's  property. — Where  ju- 
risdiction is  obtained  of  defendant's  person 
a  general  judgment  rendered  in  the  action  is 
binding  on  all  of  defendant's  property. 
Brownwell,  etc..  Car  Co.  v.  Barnard,  139  Mo. 
142,  40  S.  W.  762. 

Where  property  insufficient  —  Execution 
for  balance. — In  Tennessee,  where  an  attach- 
ment is  issued  simultaneously  with  the  orig- 
inal summons  in  an  action  ex  delicto,  and  ju- 
risdiction is  obtained  over  defendant's  person, 
if  the  property  attached  be  not  sufficient  to 
pay  the  judgment  execution  may  issue  for 
the  balance.  Walker  v.  Cottrell,  6  Baxt. 
(Tenn.)  257. 

Judgment  against  one  of  two  defendants. 
—  In  New  Jersey,  where  a  defendant  in  at- 
tachment appears  and  goes  to  trial  on  the 
merits,  the  case  proceeds  as  if  commenced 
by  summons.  Therefore,  where  a  suit  had 
been  commenced  by  attachment  upon  the 
property  of  two  defendants  and  tl\ey  appeared 
and  joined  issue,  and  no  notice  of  misjoinder 
M-as  given,  it  wns  held  that  there  was  no 
error  in  rendering  judgment  against  one  only 
of  the  defendants.  Elliott  "r.  Bodine,  59 
N.  J.  L.  567,  36  Atl.  1038. 
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cution  releases  the  lien  of  the  attachment ;  but  in  the  absence  of  any  express 
statutory  requirement  therefor  such  an  order,  although  customarily  made,  is  not 
generally  regarded  as  essential,  and  the  lien  of  the  attachment  is  not  discharged 
by  a  general  judgment  and  execution.'^^ 

b.  Sufficiency.  The  order  should  direct  the  sale  of  so  much  of  the  attached 
property  as  is  sufficient  to  satisfy  the  judgment'''^  and  should  describe  such  prop- 


71.  Emery  v.  Royal,  117  Ind.  299,  20  N.  E. 
150;  Wright  v.  Manns,  111  Ind.  422,  12^N.  E. 
160;  U.  S.  Mortgage  Co.  f.  Henderson,  111 
Ind.  24,  12  N.  E.  88;  Sannes  v.  Ross,  105 
Ind.  558,  5  N.  E.  699 ;  Smith  v.  Scott,  86  Ind. 
346;  Lowry  v.  McGee,  75  Ind.  508;  Gass  v. 
Williams,  46  Ind.  253;  Sahner  f.  Sahner,  26 
Ind.  App.  624,  60  N.  E.  369;  Capital  City 
Dairy  Co.  v.  Plummer,  20  Ind.  App.  408,  49 
N.  E.  963;  Perry  v.  Mendenhall,  57  N.  C. 
157;  Amyett  v.  Backhouse,  7  N.  C.  63;  Staun- 
ton V.  Harris,  9  Heisk.  (Tenn.)  579. 

In  New  Jersey  it  is  held  that  where  de- 
fendant in  an  attachment  suit  in  which  ap- 
plying creditors  have  been  admitted  appears, 
judgment  in  'personam  is  rendered  against 
him,  and  execution  issues  thereon  to  the  sher- 
iff, a  sale  of  land  thereunder  will  only  con- 
vey the  interest  of  defendant  in  such  land 
at  the  time  of  the  entry  of  judgment.  If  the 
creditor  desires  to  avail  himself  of  the  title 
defendant  had  when  the  writ  of  attach- 
ment issued  he  must  have  his  debt,  as  ascer- 
tained by  his  judgment,  embraced  in  the 
judgment  in  the  attachmxcnt  suit,  whereupon 
a  sale  and  conveyance  may  be  made  by  the 
auditor,  which  by  the  statute  shall  convey 
the  estate  defendant  had  at  the  time  the 
writ  of  attachment  was  issued.  Blatchford  'C. 
Conover,  40  N.  J.  Eq.  205,  1  Atl.  16,  7  Atl. 
354. 

Order  for  sale  of  part  releases  lien  on  rest. 

—  A  personal  judgment  for  plaintiff,  with 
an  ord^r  for  the  sale  of  part  of  defendant's 
lands  previously  attached  by  plaintiff,  re- 
leases the  attachment  lien  on  land  not  in- 
cluded in  the  order.  Thomas  v.  Johnson,  137 
Ind.  244,  36  N.  E.  893. 

Tennessee  —  Effect  of  taking  out  fieri 
facias. — If  plaintiff,  instead  of  suing  out  a 
writ  of  venditioni  exponas,  takes  out  a  fieri 
facias,  he  thereby  waives  the  lien  of  the  at- 
tachment. Hurst  V.  Liford,  11  Heisk.  (Tenn.) 
622;  Snell  t;.  Allen,  1  Swan  (Tenn.)  207; 
Seawell  v.  Williams,  2  Overt.  (Tenn.)  273. 

72.  Alabama. — Berney  ISTat.  Bank  v.  Pinck- 
ard,  87  Ala.  577,  6  So.  364. 

California. —  Low  v.  Henry,  9  Cal.  538. 

Colorado. —  Brown  v.  Tucker,  7  Colo.  30, 
1  Pac.  221. 

Illinois. —  Where  an  attachment  suit  is  be- 
gun in  a  court  of  record,  the  entry  of  a  per- 
sonal judgment  against  defendant  does  not 
operate  to  discharge  the  lien  of  the  attach- 
ment (Yarnell  v.  Brown,  170  111.  362,  48 
N.  E.  909,  62  Am.  St.  Rep.  380  [reversing  65 
111.  App.  83] ;  St.  Joseph  State  Nat.  Bank  v. 
Union  Nat.  Bank,  168  111.  519,  48  N.  E.  82 
[affirming  68  111.  App.  25]  ;  Sogue  v.  Corbit, 
156  111.  540,  41  N.  E.  219,  47  Am.  St.  Rep. 
232)  ;  but  where  the  action  is  in  a  justice's 
court  the  judgment  must  order  the  sale  of 
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the  property  attached;  otherwise  it  operates 
as  a  dismissal  of  the  attachment  (Wasson  v. 
Cone,  86  111.  46). 

loiva. —  Kingsbury  v.  Buchanan,  11  Iowa 
387. 

Kansas. —  Wallach  v.  Wylie,  28  Kan.  138. 

Minnesota. —  Hencke  v.  Twomey,  58  Minn. 
550,.  60  N.  W.  667. 

Mississippi. —  Sale  v.  French,  61  Miss.  170, 
175,  where  the  court  said:  "  The  legal  effect 
of  a  judgment  against  the  defendant  is  to 
condemn  the  property  seized  to  sale,  and 
though  the  practice  is  to  make  an  order  of 
condemnation  in  the  judgment,  it  is  not  neces- 
sary to  do  so."  See  also  Van  Diver  v.  Buck- 
ley, (Miss.  1887)  1  So.  633. 

Montana.— Stsite  v.  Eddy,  10  Mont.  311, 
25  Pac.  1032. 

Ohio. —  Coggshall  v.  Marine  Bank  Co.,  63 
Ohio  St.  88,  57  N.  E.  1086 ;  Liebman  v.  Ash- 
backer,  36  Ohio  St.  94.. 

South  Dakota. —  Iowa  State  Sav.  Bank  V. 
Jacobson,  8  S.  D.  292,  66  N.  W.  453. 

Texas.—  Wallace  v.  Bogel,  66  Tex.  572,  2 
S.  W.  96.    But  see  Cook  v.  Love,  33  Tex.  487. 

Virginia. — In  O'Brien  v.  Stephens,  11  Gratt. 
(Ga.)  610  [folloived  in  Mahany  i;.  Kephart, 
15  W.  Va.  609],  it  was  held  that  where  de- 
fendant appeared  the  decree  might  be  per- 
sonal only  or  might  include  an  order  for  the 
sale  of  the  attached  property. 

Washington.— 'Pennsjlvanisi  Mortg.  Invest. 
Co.  V.  Gilbert,  13  Wash.  684,  43  Pac.  941,  45 
Pac.  43. 

Wisconsin. —  Madison  Eirst  Nat.  Bank  v. 
Greenwood,  79  Wis.  269,  45  N.  W.  810,  48 
N.  W.  421. 

See  5  Cent.  Dig.  tit.  "Attachment,'^  §  743. 

Texas  —  Where  interest  in  land  attached. 
—  Under  Sayle's  Civ.  Stat.  Tex.  art.  180a, 
an  order  for  the  sale  of  the  attached  property 
is  necessary  only  in  regard  to  personalty, 
and  where  the  attached  property  consists  of 
an  interest  in  land  —  such  as  a  leasehold  es- 
tate —  a  mere  recital  of  the  issue  and  levy 
of  the  attachment  is  sufficient  to  preserve  the 
lien  without  an  order  of  sale.  Le  Doux  v. 
Johnson,  (Tex.  Civ.  App.  1893)  23  S.  W.  902. 

Missouri  —  General  judgment. —  In  Mis- 
souri, where  jurisdiction  is  obtained  over  de- 
fendant's person,  the  judgment  must  be  gen- 
eral, and  it  is  error  to  order  the  sale  of  the 
attached  property.  Payne  v.  O'Shea,  84  Mo. 
129;  Maupin  v.  Virginia  Lead  Min.  Co.,  78 
Mo.  24;  Borum  V.  Reed,  73  Mo.  461;. Philips 
^.  Stewart,  69  Mo.  149;  Hubbard  v.  Moss,  65 
Mo.  647;  Huxley  v.  Harrold,  62  Mo.  516; 
Jones  v..  Hart,  60  Mo.  351 ;  Kritzer  v.  Smith, 
21  Mo,  296;  Audenreid  v.  Hull,  45  Mo.  App. 
202 ;  Holliday  v.  Mansker,  44  Mo.  App.  465. 

73.  Harlow  v.  Becktle,  1  Blackf.  (Ind.) 
257,  where  it  was  further  held  that  an  order 
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erty  clearly  and  definitely.'"^  Where  a  person,  not  a  party  to  the  action,  lias 
rights  in  the  attached  property,  the  court,  although  not  having  equity  jurisdiction, 
may  mold  its  judgment  so  as  to  protect  such  rights.^^ 


for  the  sale  of  all  the  attached  property  was 
not  erroneous  if  it  were  apparent  that  no  in- 
justice would  be  done  thereby. 

For  form  of  judgment  held  to  be  sufficient 
as  a  judgment  in  rem  see  Griffith  V.  Milwau- 
kee Harvester  Co.,  92  Iowa  634,  61  N.  W. 
243,  54  Am.  St.  Rep.  573. 

Demands  not  recoverable  in  action. — Where 
plaintiff  declared  in  assumpsit  and  his  writ 
was  in  trespass  on  the  case,  it  was  held  that 
demands  for  which  debt  or  covenant  alone 
would  lie  could  not  be  recovered  in  the  ac- 
tion; and  therefore  it  was  erroneous  to  order 
the  sale  of  property  for  the  satisfaction  not 
only  of  that  portion  of  plaintilT's  claim  which 
might  properly  be  recovered,  but  also  for 
that  portion  which  could  not  be  so  recovered. 
Boarman  v.  Patterson,  1  Gill  (Md.)  372. 

Where  property  replevied. —  Under  Tey 
Rev.  Stat.  arts.  213-215,  where  the  attached 
property  has  been  replevied,  it  is  not  error 
on  rendering  judgment  against  the  sureties 
on  the  replevy  bond  to  also  order  the  fore- 
closure of  the  attachment  lien.  Atkinson  v. 
Witte,  (Tex.  Civ.  App.  1900)  54  S.  W.  611. 

Order  for  sale  of  land. —  It  is  error  to  di- 
rect a  sale  in  gross  of  attached  lands,  which 
.  are  separate  tracts,  and  situated  in  different 
counties.  The  judgment  should  direct  a  sale 
by  the  tract,  and  only  so  much  as  is  neces- 
sary to  satisfy  the  debt  and  costs.  Starks  v. 
Curd,  88  Ky.  164,  10  Ky.  L.  Rep.  740,  10 
S.  W.  419. 

Sale  of  land  —  Erroneous  decree. —  A  de- 
cree directing  a  sale  of  attached  land  for 
cash,  unless  under  very  peculiar  circum- 
stances, which  directs  payment  of  the  money 
to  the  creditor  and  conveyance  of  the  land 
to  the  purchaser  before  the  sale  shall  have 
been  reported  to  and  confirmed  by  the  court, 
is  erroneous.  Brien  v.  Pittman,  12  Leigh 
(Va.)'  379. 

Where  legal  title  held  by  trustees. — Where 
only  the  equitable  title  to  attached  realty  is 
held  by  defendant,  the  land  will  not  be  sold 
in  the  absence  of  the  trustees  who  hold  the 
legal  title.  They  must  either  be  served  with 
process,  or  if  non-residents  an  order  of  pub- 
lication or  for  service  without  the  state 
must  issue  against  them  and  be  duly  pub- 
lished or  served.  Chapman  v.  Pittsburgh, 
etc.,  R.  Co.,  18  W.  Va.  184. 
«  Kentucky  —  When  sale  'of  land  ordered. — 
,  In  Kentucky  the  court  cannot  regularly  or- 
der the  sale  of  attached  land  until  plaintiff 
files  an  affidavit  that  defendant  has  not  per- 
sonal property  sufficient  to  satisfy  plaintiff's 
claim  (Davidson  i;.  Simmons,  11  Bush  (Ky. ) 
330;  Jackson  v.  McElroy,  2  Bush  (Ky.) 
132)  ;  but  the  making  of  an  order  of  sale 
before  such  affidavit  is  filed  does  not  make 
the  judgment  void  or  affect  the  lien  of  the 
attachment  (Fremd  v.  Ireland,  17  Ky.  L. 
Rep.  1140,  33  S.  W.  89). 

Louisiana  —  Need  not  decree  privilege.— 
To  entitle  an  attachment  creditor  to  be  paid 


out  of  the  property  attached,  it  is  not  es- 
sential that  the  judgment  should  decree  a 
privilege  upon  the  property.  A  judgment 
decreeing  that  the  debt  be  paid  out  of  the 
property  attached  is  equivalent  to  a  judg- 
ment decreeing  a  privilege.  Harmon  v. 
Juge  Fils,  6  La.  Ann.  768. 

74.  Beall  v.  Barclay,  10  B.  Mon.  (Ky.) 
261;  Hillman  v.  Werner,  9  Heisk.  (Tenn.) 
586;  Staunton  V.  Harris,  9  Heisk.  (Tenn.) 
579. 

Sufficient  order. —  Where  two  mules  were 
levied  upon,  it  was  held  that,  on  judgment 
for  plaintiff,  an  order  for  a  special  exe- 
cution against  the  attached  property  was 
proper  without  making  a  specific  order  for 
each.  Meincke  v.  Bracksieck,  14  Mo.  App. 
315. 

Failure  to  describe  land. —  Where  a  judg- 
ment directed  a  sale  of  half  of  a  city  lot  at- 
tached, without  stating  which  half,  and  the 
return  of  the  attachment  also  failed  to  show 
which  half  was  attached,  it  was  held  that 
parol  evidence  was  not  admissible  to  show 
that  fact,  and  the  judgment  was  void  for 
uncertainty.  Porter  v.  Byrne,  10  Ind.  146, 
71  Am.  Dec.  305.  Where  a  judgment  fore- 
closing an  attachment  lien  and  an  order  of 
sale  issued  thereunder  describes  the  land  to 
be  sold  simply  as  part  of  designated  lots, 
without  identifying  the  part,  a  sale  under 
the  same  is  void.  McDonald  f.  Red  River 
County  Bank,  74  Tex.  539,  12  S.  W.  235. 

Sufficient  description  of  land. —  It  has  been 
held  that  a  judgment  which  recited  the  land 
attached  to  be  all  of  defendant's  one  third  in- 
terest in  the  south  side  addition  to  the  city 
of  G,  in  W  county  sufficiently  described  the 
property  to  fix  the  lien  thereupon,  where  the 
petition  described  the  land  by  metes  and 
bounds  as  containing  thirty-eight  and  sixty- 
eight  one-hundredths  acres,  and  alleged  that 
the  owner  platted  the  same  into  lots  and 
blocks,  styled  the  "  South  Side  Addition  to 
Georgetown,  Texas,"  and  defendant  in  his 
pleading  admitted  that  the  South  Side  Ad- 
dition constituted  all  the  land  specified  in 
complainant's  petition.  Glasscock  r.  Price, 
(Tex.  Civ.  App.  1898)  45  S.  W.  415. 

Oregon. —  Imperfect  description  does  not 
discharge  lien. — Where  property  lia:^  lioon  at- 
tached, the  fact  that  the  judgment  and  order 
of  sale  contained  an  imperfect  description  of 
the  property  did  not  operate  as  a  discharge 
of  the  lien  of  attachment.  Gerdes  r.  Sears, 
13  Or  eg.  358,  10  Pac.  631. 

75.  131ue  Grass  Canning  Co.  v.  Wardman, 
103  Tenn.  170,  52  S.  W.  137;  Walker  w 
Houston,  (Tex.  Civ.  App.  1895)  29  S.  W. 
1139. 

As  to  priorities  in  general  see  supra,  XII, 

B. 

Where  interplea  pending. — Where  property 
attached  was  interpleaded  for  under  the 
Arkansas  act  of  Jan.  9,  1861.  and  the  jn(l<:- 
ment  went  against  defendant  in  the  original 
suit,  it  should  be  against  him  with  an  order 
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4.  Amount  of  Recovery.  Where  no  jurisdiction  has  been  obtained  over 
defendant's  person,  a  judgment  in  attachment,  for  a  greater  amount  than  that 
claimed  in  the  affidavit,  with  interest,'^®  is  usually  regarded  as  erroneous,'''^  although 
not  absolutely  void;''^  but  the  recovery  of  a  less  amount  than  that  claimed  in  the 
affidavit  will  not  invalidate  the  attachment.'^^  Where  personal  jurisdiction  has 
been  obtained  it  seems  that  plaintiff's  recovery  is  not  limited  by  the  amount 
claimed  in  the  affidavit.^*^ 

5.  Time  of  Entry  —  a.  Judgment  by  Default.  Usually  it  is  not  permissible  to 
enter  a  linal  judgment  by  default ''against  a  defendant  in  attachment  who  has  not 
been  personally  served  until  the  lapse  of  a  specilied  time  after  the  execution  of 
the  writ ;  but  it  seems  that  a  judgment  rendered  before  such  time  has  elapsed 
is  erroneous  only  and  not  void.^^ 

b.  Where  Action  on  Immatured  Demand.    Where,  by  statute,  attachment  is 


of  execution  against  the  property  attached 
in  the  event  the  interplea  should  be  de- 
termined in  favor  of  plaintiff.  Adams  v. 
Hobhs,  27  Ark.  1. 

76.  Right  to  interest. —  It  is  not  erroneous 
to  add  interest  to  the  amount  claimed  in  the 
affidavit  if  the  debt  be  of  a  nature  to  carry 
interest.  Empire  Car-Roofing  Co.  v.  Macey, 
115  111.  390,  3  N.  E.  417;  Henrie  v.  Sweasey, 
5  Blackf.  (Ind.)  273;  Rose  v.  Palmer,  74 
Mich.  332,  41  N.  W.  1080;  Briggs  v.  Lane, 
1  Tex.  App.  Civ.  Cas.  §  961.  But  see  George 
V.  Blue,  3  Call  (Va.)  455;  Moody  v.  Athens 
First  Nat.  Bank,  (Tex.  Civ.  App.  1899)  51 

W.  523. 

77.  Forsyth  v.  Warren,  62  111.  68;  Hobson 
v.  Emporium  Real  Estate,  etc.,  Co.,  42  111. 
306;  Hichins  v.  Lyon,  35  111.  150;  Rowley  v. 
Berrian,  12  111.  198;  Henrie  f.  Sweasey,  5 
Blackf.  (Ind.)  273;  Rose  v.  Palmer,  74  Mich. 
332,  41  N.  W.  1080  (where  it  was  held  that 
if  judgment  were  taken  for  a  greater  amount 
than  that  claimed  in  the  affidavit,  and  plain- 
tiff did  not  remit  the  excess,  mandamus 
would  lie  to  compel  the  granting  of  a  new 
trial ) . 

Demand  not  included  in  affidavit.— The  ap- 
plication for  an  attachment  stated  that  the 
indebtedness  arose  upon  a  contract,  whereby 
the  defendants  were  to  sell  certain  merchan- 
dise delivered  to  them,  and  account  for  and 
pay  over  the  proceeds  to  the  applicants.  It 
was  held  that  a  demand  for  money  advanced 
to  defendants  could  not  properly  be  included 
in  the  judgment.  Renard  v.  Hargous,  2  Duer 
(N.  Y.)  540. 

Demands  not  existing  at  time  of  levy. — 
The  creditor  and  debtor  cannot  by  agreement 
increase  creditor's  claim  by  including  in  the 
judgment  demands  not  in  'existence  at  the 
time  of  the  levy.  Oconto  Co.  v.  Esson,  (Wis. 
1901)  87  N.  W.  855. 

Amount  claimed  in  notice  by  publication. — 
Where  defendant  is  summoned  by  publication 
but  does  not  appear,  judgment  cannot  be 
rendered  for  an  amount  greater  than  that 
claimed  in  the  publication.  Alpine  Cotton 
Mills  V.  Weil,  129  N.  C.  452,  40  S.  E.  218. 

Kansas  —  Judgment  for  costs. — Where,  in 
an  attachment  action,  the  judgment  is  for 
the  recovery  of  so  much  money  with  the  costs 
of  the  action  and  the  sale  -of  the  attached 
[XVI,  D,  4] 


property,  the  judgment  for  costs  is  a  lien  on 
the  attached  property  and  may  be  enforced 
by  an  order  of  sale.  Merwin  'ij.  Hawker,  31 
Kan.  222,  1  Pac.  640. 

Texas  —  Damages  and  costs  of  suit. —  Un- 
der the  Texas  statutes,  although  a  writ  of 
attachment  be  issued  for  the  amount  of  the 
debt  only,  the  judgment  ordering  the  sale 
may  include  enough  to  satisfy  damages  and 
the  costs  of  suit.  The  same  rule  applies  as 
in  the  foreclosure  of  mortgage  and  other 
liens.    Piggott  v.  Schram,  64  Tex.  447. 

78.  Palmer  v.  Riddle,'  180  111.  461,  54  N.  E. 
227,  where  it  was  held  that  such  a  judgment 
was  admissible  in  a  collateral  proceeding. 

79.  De  Stafford  v.  Gartley,  15  Colo.  32, 
24  Pac.  580;  Williams  v.  Louisiana  Lumber 
Co.,  105  La.  99,  29  So.  491;  Dirickson  v. 
Showell,  79  Md.  49,  28  Atl.  896;  Lee 
Tinges,  7  Md.  215.  And  see  Dawson  v.  Brown, 
12  Gill  &  J.  (Md.)  53. 

80.  Creighton  v.  Kerr,  1  Colo.  509;  Pew 
V.  Yoare,  12  Mich.  16.  But  see  Tilton  c. 
Cofield,  2  Colo.  392. 

81.  Alabama. —  Central  Min.,  etc.,  Co.  v. 
Stoven,  45  Ala.  594;  Standifer  v.  Toney, 
43  Ala.  70;  Letondal  v,  Huguenin,  26  Ala. 
552. 

Delaware. —  Geylin  v.  De  Villeroi,  2  Houst. 
(Del.)  203. 

Maryland. —  Walters  v.  Munroe,  17  Md. 
501. 

Mississippi. —  Saffaracus  v.  Bennett,  6 
How.  (Miss.)  277. 

Pennsylvania. —  Lan«  v.  White,  140  Pa.  St. 
99,  21  Atl.  437;  Wallace  v.  Scholl,  9  Pa. 
Super.  Ct.  284;  Artman  i;.  .Adams,  11  Wkly. 
Notes  Cas.  (Pa.)  339;  Shuster  v.  Bonner,  7 
Wkly.  Notes  Cas.  (Pa.)  17. 

Tennessee. —  Rumbough  v.  White,  1 1  Heisk. 
(Tenn.)  260  ;  Sorrels  v.  Wiley,  6  Heisk.  (Tenn.) 
318;  Claybrook  v.  Wade,  7  Coldw.  (Tenn.) 
555;  Swan  v.  Roberts,  2  Coldw.  (Tenn.)  153; 
Porter  v.  Partee,  7  Humphr.  (Tenn.)  168. 

Wisconsin  —  First  default.— In  Slaughter 
V.  Bevans,  1  Finn.  (Wis.)  348,  it  was  held 
that  the  entry  of  the  first  default  in  attach- 
ment without  publication  of  notice,  or  before 
proof  of  publication  was  filed,  was  not  error. 

82.  Morey  v.  Hoyt,  62  Conn.  542,  26  Atl. 
127,  19  L.  R.  A.  611;  Calhoun  v.  Ware,  34 
Miss.  146;  Porter  v.  Partee,  7  Humphr. 
(Tenn.)   168.    See,  generally,  Judgments. 
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allowed  to  issue  for  an  immatnred  demand,^^  judgment  cannot  be  rendered  in 
the  action,  without  defendant's  consent  or  express  statutory  authority,  until  the 
demand  matures.^^  Where  the  immatured  portion  of  the  demand  sued  upon 
becomes  due  before  the  trial  of  the  cause  it  may  properly  be  included  in  the 
judgment. 

XVIL  PROCEEDINGS  IN  AID  OF  ATTACHMENT. 
A.  In  General.  Provision  is  commonly  made  by  statute  for  proceedings  to 
aid  and  supplement  the  remedy  by  attachment,  the  most  usual  of  these  being  the 
process  of  garnishment.^*^  In  some  jurisdictions  the  court  has  power  to  compel 
defendant  to  make  disclosure  as  to  property  which  the  sheriff  has  been  unable  to 
seize,  and  to  order  it  delivered  to  the  slieriff,^^  and  sometimes  the  attaching 
officer  is  authorized  by  statute  to  sue  for  and  collect  promissory  notes  and  other 
evidences  of  indebtedness  attached  by  liim.^^    In  New  York  it  has  been  held 


83.  Right  to  attachment  where  demand 

not  due  see  supra,  VI,  D. 

84.  Alabama. —  Jones  v.  Holland,  47  Ala. 
732;  Allen  v.  Claunch,  7  Ala.  788;  Ware  v. 
Todd,  1  Ala.  199. 

Iowa. —  Crew  v.  McClung,  4  Greene  (Iowa) 
153. 

Kansas. —  Miller  v.  Wichita  Overall,  etc., 
Mfg.  Co.,  53  Kan.  75,  35  Pac.  799. 

Missouri. —  Hamilton  v.  McClelland,  li'o 
Mo.  315. 

Nebraska. —  Cox  v.  Peoria  Mfg.  Co.,  42 
Nebr.  660,  60  N.  W.  933. 

Neiv  Mexico. —  Staab  v.  Hersch,  3  N.  M. 
153,  3  Pac.  248. 

Tennessee. —  Howell  v.  Cobb,  2  Coldw. 
(Tenn.)  104,  88  Am.  Dec.  591. 

Texas. —  Rabb  v.  White,  (Tex.  Civ.  App. 
1898)  45  S.  W.  850;  King  v.  Frazer,  2  Tex. 
App.  Civ.  Cas.  §  788 ;  Mack  v.  James,  1  Tex. 
App.  Civ.  Cas.  §  547. 

Wisconsin. —  Kice  v.  Jerenson,  54  Wis.  248, 
11  N.  W.  549. 

Wt/07ning. —  Crain  v.  Bode,  5  Wyo.  255,  39 
Pac.  747. 

See  5  Cent.  Dig.  tit.  "Attachment,"  §  742. 
Error  not  waived  by  offer  to  pay  debt. — 

Error  in  rendering  a  judgment  in  attachment 
before  the  debt  became  due  is  not  waived  by 
defendant's  offer,  on  the  day  of  the  rendition 
of  the  judgment,  to  pay  the  debt.  Crain  v. 
Bode,  5  Wyo.  255,  39  Pac.  747. 

It  is  only  by  virtue  of  the  attachment  act 
that  an  action  can  be  maintained  on  a  claim 
not  due;  and  where  the  attachment  issues 
against  one  only  of  two  joint  defendants  on 
such  a  demand,  the  action  is  premature  as 
to  the  other  and  a  judgment  by  default  is 
erroneous  as  to  him.  Terry  v.  Curd,  etc., 
Mfg.  Co.,  66  Miss.  394,  6  &o.  229. 

Lffect  of  quashing  attachment. — Where  an 
attachment  is  issued  for  a  debt  not  yet  due, 
such  being  the  only  method  of  proceeding  to 
collect  the  debt,  the  action  fails  when  the 
attachment  is  quashed;  but  if  the  debt  ma- 
tures pending  the  decision  of  the  attachment 
plaintiff  may  amend  his  petition  and  by  that 
means  succeed  in  his  action  for  the  debt. 
Culbcrtson  v.  Cabeen,  29  Tex.  247. 

85.  Devlan  v.  Wells,  65  N.  J.  L.  213,  47 
Atl.  467;  Rollins  v.  Kahn,  06  Wis.  658,  29 
N.  W.  640. 


86.  See,  generally.  Garnishment. 

In  New  York  there  is  no  proceeding  techni- 
cally known  as  garnishment,  but  the  statutes 
regulating  attachments  contain  provisions  de- 
signed to  accomplish  the  same  ends  as  the 
ordinary  garnishment  proceedings,  and  it  has 
been  deemed  expedient  to  treat  such  matters 
under  that  title. 

87.  Lutz  V.  Aylesworth,  66  Iowa  629,  24 
N.  W.  245;  Bivins  v.  Harris,  8  Nev.  153; 
Senter  v.  Mitchell,  5  McCrary  (U.  S.)  147, 
16  Fed.  206  (construing  Arkansas  statute). 

State  statutes  applicable  to  federal  courts. 
—  The  remedies  given  by  state  law  to  suitors 
in  the  state  courts,  supplementary  to  writs 
of  attachment  for  discovery  of  the  debtor's 
property,  are  applicable  to  suitors  in  the 
federal  courts,  and  may  be  enforced  at  law 
or  in  equity,  according  as  the  state  law  pro- 
vides. Senter  v.  Mitchell,  5  McCrary  (U.  S.) 
147,  IG  Fed.  206,  construing  Arkansas  stat- 
ute. 

Defendant  need  not  incriminate  himself. — 

Defendant  cannot  be  compelled  to  answer  a 
question  which  would  subject  him  to  a  crim- 
inal prosecution.  Brannon  v.  Ruddy,  8  Pa. 
Co.  Ct.  176. 

California  —  Cannot  order  surrender  of 
property. —  The  provision  of  Cal.  Code  Civ. 
Proc.  §  545,  to  the  effect  that  defendant  may 
also  be  required  to  attend  the  examination  of 
a  garnishee  for  the  purpose  of  giving  in- 
formation respecting  his  property,  does  not 
look  to  the  entry  of  an  order  directing  him 
to  surrender  property  in  his  own  possession, 
but  merely  to  give  such  information,  under 
oath  or  otherwise,  as  will  facilitate  the  ex- 
amination of  the  garnishee.  Ex  p.  Rickle- 
ton,  51  Cal.  316. 

New  Jersey  —  Auditor  cannot  compel  dis- 
covery.— Where  an  attachment  defendant  has 
appeared  under  New  Jersey  Revision,  p.  48, 
§  38,  without  giving  bond,  the  auditor  ap- 
pointed has  no  power  to  proceed  under  sec- 
tion 46  for  the  discovery  of  other  property 
of  defendant.  Jackson  r.  Johnson,  51  N.  J.  L. 
457,  17  Atl.  959. 

88.  Rohrer  r.  Turrill,  4  Minn.  407.  prom- 
issory notes  fraudulently  assigned. 

Actions  for  disturbance  of  the  sheriff's  pos- 
session SCO  supra,  XIII,  C,  8. 

Books  of  account  are  not  such  evidence  of 
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that  the  sheriff  may  sue  to  set  aside  a  fraudulent  transfer  by  the  attachment 
debtor.^^ 

B.  Equitable  Relief.  While  it  is  not  usually  the  duty  of  a  court  of  equity 
to  aid  an  attaching  creditor  until  all  his  legal  remedies  are  exhausted,^^  yet  equity 
will  intervene  where  it  is  clear  that  plaintiff's  only  remedy  is  equitable.^^  Thus, 
where  proper  grounds  for  interference  are  sliown,  equity  will  afford  the  attaching 
creditor  relief  against  fraudulent  conveyances ;  will  entertain  a  bill  for  an 
accounting  or  to  remove  clouds^  from  a  title ;  will  grant  an  injunction  to 
prevent  the  debtor  from  committing  waste  upon  attached  land,^^  or  in  some  cases 


debts  that  the  seizure  of  them  by  an  officer 
under  an  attachment  will  enable  him  to 
maintain  an  action  therefor.  Brower  v. 
Smith,  17  Wis.  410. 

Right  to  set  off  counter-indebtedness. —  In 
an  action  by  the  sheriff  to  collect  a  note  in 
which  attachment  debtor  is  payee,  the  maker 
may  set  off  a  counter-indebtedness  of  attach- 
ment debtor.  Nicholls  v.  Hill,  42  S.  C.  28, 
19  S.  E.  1017. 

Missouri  —  Notice  as  condition  precedent. 
—  Where  the  sheriff  brings  an  action  under 
Mo.  Hev.  Code  (1855),  p.  250,  §  41,  to  col- 
lect a  promissory  note  attached  by  him,  the 
notice  required  by  section  39  to  be  given  to 
the  obligors  is  not  a  condition  precedent  to 
the  bringing  of  the  action,  the  statutory  re- 
quirements in  that  regard  being  merely  di- 
rectory.   Choate  v.  Noble,  31  Mo.  341. 

South  Carolina — Where  motion  to  vacate 
pending. —  An  action  by  a  sheriff,  under  S.  C. 
Code,  §  254,  on  a  note  seized  on  attachment, 
is  not  premature  because  brought  while  a 
motion  to  vacate  the  attachment  is  pending. 
Nicholls  f.  Hill,  42  S.  C.  28,  19  S.  E.  1017. 

89.  Harding  r.  Elliott,  91  Hun  (N.  Y.) 
502,  36  N.  Y.  Suppl.  648,  71  N.  Y.  St.  599, 
25  N.  Y.  Civ.  Proc.  294. 

Actions  by  the  officer  or  creditor  to  recover 
property  or  debts  in  hands  of  third  person 
under  the  New  York  statutes  see  Gaknish- 

MENT. 

90.  Pearee  v.  Jennings,  94  Ala.  524,  10 
So.  511;  Secor  v.  Witter,  39  Ohio  St.  218; 
Endel  v.  Leibrock,  33  Ohio  St.  254.  In  Mc- 
pherson V.  Snowden,  19  Md.  197,  the  court 
was  doubtful  whether  a  court  of  equity  had 
power  to  pass  any  order  to  aid  or  perfect 
the  remedy  by  attachment,  where  for  any 
cause  it  was  not  full  and  complete,  such 
remedy  being  purely  statutory  and  the  juris- 
diction being  exclusively  in  a  court  of  law. 

91.  Kimbro  v.  Clark,  17  Nebr.  403,  22 
N.  W.  788;  Falconer  v.  Freeman,  4  Sandf. 
Ch.  (N.  Y.)  565;  Secor  v.  Witter,  39  Ohio 
St.  218;  Rowan  v.  Union  Arms  Co.,  36  Vt. 
124. 

Alabama  —  Equitable  attachment. — When 
a  creditor  files  a  bill  in  equity  against  his 
debtor  under  the  Alabama  act  of  1846,  giving 
an  attachment  in  chancery  in  certain  cases, 
the  jurisdiction  of  the  court  is  not  limited 
to  the  condemnation  of  the  property  seized 
under  the  attachment.  If  the  court  has  once 
rightfully  obtained  jurisdiction  it  may  render 
the  same  effectual  to  complainant's  relief  by 
sending  out  its  process,  upon  a  proper  appli- 
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cation,  or  widening  the  sphere  of  its  action, 
so  as  to  embrace  and  subject  property  enough 
to  satisfy  his  demand.  Shearer  V.  Loftin,  26 
Ala.  70,3. 

92.  'Neic  Hampshire. —  Dodge  v.  Griswold, 
8  N.  H.  425. 

New  Jersey. —  Francis  v.  Lawrence,  48 
N.  J.  Eq.  508,  22  Atl.  259;  Curry  v.  Glass, 
25  N.  J.  Eq.  108;  Robert  v.  Hodges,  16  N.  J. 
Eq.  299;  Williams  v.  Michenor,  11  N.  J.  Eq. 
520;  Hunt  V,  Field,  9  N.  J.  Eq.  36,  57  Am. 
Dec.  365. 

NeiD  Mexico. —  Talbott  v.  Randall,  3  N.  M. 
226,  5  Pac.  533. 

New  York. —  Mechanics',  etc.,  Bank  V. 
Dakin,  51  N.  Y.  519;  Falconer  v.  Freeman, 
4  Sandf.  Ch.  (N.  Y.)  565. 

Wisconsin. —  Evans  v.  Laughton,  69  Wis. 
138,  33  N.  W.  573;  Nassauer  v.  Techner,  65 
Wis.  388,  27  N.  W.  40;  Breslauer  v.  Geilfuss, 
65  Wis.  377,  27  N.  W.  47. 

See,  generally,  Creditors'  Suits;  Fraud- 
ulent Conveyances. 

Before  service  of  writ. —  In  Quarl  p.  Ab- 
bett,  102  Ind.  233,  1  N.  E.  476,  52  Am.  Rep. 
662,  it  was  held  that  a  creditor  contemplat- 
ing the  service  of  his  writ  of  attachment  had 
a  right  to  invoke  the  aid  of  equity  to  have 
a  fraudulent  assignee's  title  overthrown  and 
all  questions  of  ownership  settled. 

Missouri  —  Need  not  exhaust  remedies  at 
law.— Under  Mo.  Rev.  Stat.  (1889),  §  571, 
an  attaching  creditor,  who  by  reason  of  the 
levy  of  the  attachment  has  acquired  a  lien 
on  the  property,  may  maintain  an  action  to 
set  aside  any  fraudulent  conveyance  or  other 
lien  without  first  exhausting  his  remedies  at 
law.  Bangs  Milling  Co.  v.  Burns.  152  Mo. 
350,  53  S.  W.  923;  Mansur,  etc.,  Implement 
Co.  V.  Jones,  143  Mo.'  253,  45  S.  W.  41 ;  Ride- 
nour-Baker  Grocery  Co.  v.  Monroe,  142  Mo. 
165,  43  S.  W.  633;  Woodson  v.  Carson,  135 
Mo.  521,  35  S.  W.  1005,  37  S.  W.  197;  Bo- 
land  V.  Ross,  120  Mo.  208,  25  S.  W.  524; 
Morgan  Mach.  Co.  v.  Ranch,  84  Mo.  App. 
514;  Seymour  Mfg.  Co.  v.  Sheahan,  13  Mo. 
App.  577 ;  Lackland  v.  Smith,  5  Mo.  App. 
153.  So,  too,  in  New  York,  where  the  suit 
is  brought  by  the  sheriff  without  joining  the 
attachment  plaintiff,  under  N.  Y.  Code  Civ. 
Proc.  §§  655,  677. 

93.  Rowan  v.  Union  Arms  Co.,  36  Vt.  124. 
See,  generally.  Accounts  and  Accounting, 
1  Cyc.  416  et  seq. 

94.  Voss  V.  Murray,  50  Ohio  St.  19,  32 
N.  E.  1112.    See,  generally,  Quieting  Title. 

95.  Camp  v.  Bates,  11  Conn.  51,  27  Am- 
Dec.  707;  Moulton  v.  Stowell,  16  N.  H.  221. 
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to  prevent  the  sale  of  the  attached  property  under  a  void  judgment ;  but  a  suit 
in  equity  cannot  be  maintained  in  aid  of  an  attachment  at  law  where  it  has  been 
decided  in  a  prior  suit,  to  which  complainant  was  a  party,  that  his  attachment 
was  ineffectual  to  give  him  any  lien.^^ 

XVIII.  WRONGFUL  ATTACHMENT. 

A.  Under  Irregrulap  or  Void  Process  —  l.  Liability  Where  Process  Is 
Irregular.  Where  an  attachment  is  irregular  or  merely  voidable,  it  will  never- 
theless protect  attachment  plaintiff,  or  other  parties  acting  under  it,  until  set 
aside,^^  but  after  it  has  been  set  aside  it  affords  no  protection  to  the  party  at  whose 
interest  it  was  issued.    He  becomes  a  trespasser  oh  initio  by  relation.^^ 

2.  Liability  Where  Process  Is  Void.  Where  an  attachment  is  for  any  reason 
void  ^  attachment  plaintiff  will  be  a  trespasser  ah  initio  and  liable  to  attachment 
defendant  for  any  damages  resulting  therefrom,^  and  there  is  no  necessity  for  set- 
ting it  aside  before  bringing  an  action  for  acts  done  under  it.^ 

3.  Proceedings  to  Enforce  Liability  —  a.  Nature  and  Form  of  Action-  An 
action  for  damages  against  one  causing  property  to  be  taken  under  a  void  attach- 
ment has  been  held  to  be  in  substance  an  action  for  trespass  de  honis  asportatis} 
It  has  been  held,  however,  that  where  the  writ  is  merely  irregular  or  voidable, 
an  action  on  the  case  is  the  proper  and  the  only  remedy.^ 


96.  Wood  V.  Stanberry,  21  Ohio  St.  142; 
Blum  V.  Schram,  58  Tex.  524. 

97.  Montgomery  v.  McDermott,  99  Fed. 
502. 

98.  Day-i;.  Bach,  87  N.  Y.  56. 

99.  McFadden  v.  Whitney,  51  N.  J.  L.  391, 
18  Atl.  62;  Day  v.  Bach,  87  N.  Y.  56;  Kerr 
V.  Mount,  28  N.  Y.  659;  Lyon  v.  Yates,  52 
Barb.  (N.  Y.)  237. 

1.  Want  of  jurisdiction  for  absence  of  affi- 
davit.—  An  attachment  without  an  affidavit 
therefor  is  void  and  plaintiff  is  liable  as  a 
trespasser  thereunder  for  the  seizure  and  sale 
of  property,  and  that  too  although  the  actual 
trespass  may  have  been  committed  by  the  at- 
taching officer.  Norman  v.  Horn,  36  Mo. 
App.  419. 

Where  first  name  of  attachment  defendant 
is  fictitious. —  Where  an  attachment  issues 
against  the  property  of  a  person  whose  first 
name  appears  on  the  face  thereof  as  fictitious, 
the  attachment  and  all  proceedings  there- 
under are  absolutely  void,  and  attachment 
plaintiff  will  be  liable  for  the  conversion 
thereof.    Patrick  v.  Solinger,  9  Daly  (N.  Y.) 

Writ  issued  without  allowance  by  judge. — 

Parties  who  instruct  a  sheriff  to  levy  a  writ 
of  attachment  issued  by  the  clerk  without  an 
(allowance  thereof  by  the  judge  are  liable  as 
trespassers  for  the  acts  thereunder,  for  as  to 
such  parties  the  writ  so  issued  is  void.  Mer- 
litt  t;.  St.  Paul,  11  Minn.  223. 

2.  Alahama. —  Stetson  t\  Goldsmith,  30 
Ala.  602,  31  Ala.  649. 

Illinois. —  Thomas  v.  Hinsdale,  78  111.  259. 

Kansas. —  Gregory  Grocery  Co.  v.  Beaton, 
(Kan.  App.  1900)  62  Pac.  732. 

Minnesota. —  Merritt  v.  St.  Paul,  11  Minn. 
223. 

Missouri. —  Norman  v.  Horn,  36  Mo.  App. 
419. 


New  Jersey. —  McFadden  v.  Whitney,  51 
N.  J.  L.  391,  18  Atl.  62. 

Neio  York.—  Dsij  v.  Bach,  87  N.  Y.  56; 
Wehle  V.  Butler,  61  N.  Y.  245;  Kerr  v. 
Mount,  28  N.  Y.  659;  Vose  v.  Wood,  26  Hun 
(N.  Y.)  486;  Sprague  v.  Parsons,  12  Daly 
(N.  Y.)  392,  6  N.  Y.  Giv.  Proc.  26,  14  Abb. 
N.  Gas.  (N.  Y.)  320;  Patrick  v.  Solinger,  9 
Daly  (N.  Y.)  149. 

Oregon. — -Morrison  v.  Crawford,  7  Greg. 
472. 

Tennessee. —  Stewart  v.  Roberts,  1  Yerg. 
(Tenn.)  386. 

Texas. — Mississippi  Mills  v.  Meyer,  83  Tex. 
433,  18  S.  W.  748 ;  Punchard  v.  Taylor,  23 
Tex.  424. 

See  5  Cent.  Dig.  tit.  "Attachment," 
§  1307. 

If  void  attachments  secured  by  different 
parties  are  levied  at  the  same  time,  all  the 
parties  are  liable  as  trespassers.  Wehle  v. 
Butler,  61  N.  Y.  245;  Vose  v.  Woods,  26 
Hun  (N.  Y.)  486. 

3.  Day  v.  Bach,  87  N.  Y.  56. 

Where  process  is  void  and  is  afterward 
set  aside,  attachment  plaintiff  is  liable  for 
injuries  caused  by  the  negligence  of  the  at- 
taching officer.  In  such  case  the  officer  is 
his  agent  or  servant,  and  he  is  liable  for  any 
injury  to  the  goods  caused  by  the  officer's 
negligence  or  careless  acts  wliile  such  goods 
are  in  his  possession.  Kerr  r.  Mount,  28 
N.  Y.  659. 

.  4.  Kerr  r.  :Mount,  28  N.  Y.  659 ;  Stewart 
r.  Roberts,  1  Yerg.  (Tenn.)  386. 

5.  Bach  r.  Cook,  21  Ark.  571.  See  also 
Hayden  v.  Shed,  11  Mass.  500,  where  it  is 
hold  that  case  and  not  trespass  is  the  proper 
action  for  one  whose  goods  have  been  at- 
tached ui)on  a  Avrit  which  was  afterward 
abated,  because  another  suit  was  pending  for 
the  same  cause  of  action. 
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b.  Parties.  Where  several  persons  place  void  writs  in  the  hands  of  an  officer 
and  liave  them  levied  at  the  same  time,  they  may  be  sued  either  jointly  ^  or 
severally.'^ 

e.  Pleadings.  There  is  no  necessity  of  alleging  malice  or  want  of  probable 
cause,^  nor  is  it  necessary  to  allege  the  place  of  levy.^  If  the  action  is  based  on 
the  ground  that  the  attachment  was  void  it  will  not  be  sufficient  as  showing  this 
fact  to  allege  that  the  attachment  was  illegal,  unauthorized,  and  void.^*^  So,  if  the 
basis  of  the  action  is  that  the  attachment  was  irregularly  sued  out,  it  will  not  be 
sufficient  to  allege  merely  that  it  was  vacated.^^ 

d.  Matters  of  Defense  and  in  Mitigation  —  (i)  Subsequent  Seizure  by 
Attachment  Plaintiff.  It  has  been  lield  that  where  property  is  seized  under 
a  void  attachment,  a  subsequent  seizure  thereof  by  attachment  plaintiff  under 
valid  process,  whether  a  second  writ  of  attachment  or  an  execution,  and  applica- 
tion of  the  property  so  seized  to  the  payment  of  the  owner's  debt  without  his  con- 
sent, cannot  be  shown  either  in  defense  or  in  mitigation  of  damages  for  the  wrong- 
ful attachment.^^ 

(ii)  Subsequent  Seizure  by  Third  Person  It  has  been  held,  however, 
that  where  property  is  taken  by  the  wrongful  act  of  one  person,  its  subsequent 
seizure  upon  process  issued  in  favor  of  another  against  the  owner,  by  which  it  is 
appropriated  to  the  payment  of  liis  debt,  is  a  circumstance  which  may  be  received 
in  mitigation  of  the  liability  of  the  wrong-doer. 

(ill)  Return  of  Property.  If  tlie  property  has  been  returned  and  retained 
by  the  owner,  this  may  be  shown  in  mitigation  of  damages,^^  but  not  in  bar  of  the 
action  for  the  wrong.^^ 

6.  Under  Regular  Process — l.  Right  of  Action  —  a.  Irrespective  of 
Statutory  Authority.  It  has  been  held  in  many  cases  tliat  no  action  lies,  in  the 
absence  of  express  or  implied  statutory  authority,  for  injuries  caused  by  the  mere 
wrongful  suing  out  of  an  attachment,^^  but  that  to  give  a  cause  of  action  it  is 


6.  Wehle  V.  Butler,  61  N.  Y.  245;  Vose  v. 
Woods,  26  Hun  (N.  Y.)  486. 
•    7.  Wehle  v.  Butler,  61  N.  Y.  245. 

8.  Sprague  v.  Parsons,  12  Daly  (N.  Y.) 
392,  6  N.  Y.  Civ.  Proc.  26,  14  Abb.  N.  Cas. 
(N.  Y.)  '320. 

9.  Vose  V.  Woods,  26  Hun  (N.  Y.)  486, 
holding  that  such  an  allegation  will  not  viti- 
ate the  complaint. 

10.  Sprague  v.  Parsons,  13  Daly  (N.  Y.) 
553  [affirming  12  Daly  (N.  Y.)  392,  6  N.  Y. 
Civ.  Proc.  26,  14  Abb.  N.  Cas.  (N.  Y.)  320}, 
holding  this  to  be  a  statement  of  a  conclu- 
sion of  law  not  a  statement  of  fact. 

11.  It  might  have  been  vacated,  for  error 
upon  a  question  of  fact  upon  opposing  affida- 
vits, and,  unless  unauthorized  or  irregular,  an 
action  for  damages  not  brought  upon  the 
undertaking  could  not  be  mainta>ined.  It 
should  be  shown  that  the  attachment  was 
vacated  for  irregularity.  Sprague  v.  Par- 
sons, 13  Daly  (N.  Y.)  553. 

12.  Tiffany  v.  Lord,  65  K  Y.  310;  Wehle 
V.  Butler,  61  N.  Y.  245;  Lyon  v.  Yates,  52 
Barb.  (N.  Y.)  237;  Qtis  v.  Jones,  21  Wend. 

(N.  Y.)  394;  Hanmer  v.  Wilsey,  17  Wend. 

(N.  Y.)  91. 

The  rule  is  not  altered  by  the  fact  that  an 
offer  was  made  to  restore  the  property  on 
discovering  that  the  first  attachment  was  in- 
valid. Hanmer  v.  Wilsey,  17  Wend.  (N.  Y.) 
91.  "  By  procuring  a  sale  on  legal  process, 
the  defendant  cannot  be  better  off  than  he 
would  be  if  he  had  offered  to  restore  the 
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property  to  the  plaintiff.  And  yet  no  tender 
will,  at  the  common  law,  either  bar  an  action 
for  a  tort,  or  take  away  the  right  to  full 
Compensation."  Otis  v.  Jones,  21  Wend. 
(N.  Y.)  394,  396. 

In  Oregon  the  rule  is  not  so  stringent. 
While  attachment  plaintiff  cannot  make  a 
complete  defense  by  showing  that  he  caused 
a  subsequent  valid  writ  to  be  levied  on  the 
property  for  the  owner's  debt,  and  that  it 
was  applied  to  such  debt,  this  may  neverthe- 
less be  shown  in  mitigation  of  damages.  Mor- 
rison V.  Crawford,  7  Or  eg.  472. 

13.  Wehle  v.  Butler,  61  N.  Y.  245;  Wehle 
v.  Spelman,  25  Hun  (N.  Y.)  99,  100,  where 
it  is  said :  "  But  to  be  attended  with  that 
effect  it  is  essential  that  the  person  under 
whose  process  such  seizure  may  be  made  shall 
not  be  in  collusion  with  the  wrong-doer,  or  a 
participator  with  him  in  the  commission  of 
the  original  wrongful  act." 

14.  McFadden  v.  Whitney.  51  N.  J.  L.  391, 
18  Atl.  62;  Lyon  v.  Yates,  52  Barb.  (N.  Y.) 
237. 

15.  Kerr  v.  Mount,  28  N.  Y.  659.  See  also 
Hanmer  f.  Wilsey,  17  Wend.  (N.  Y.)  91- 

16.  Alabama. —  McKellar  v.  Couch,  34  Ala. 
336.  See  also  Benson  v.  McCoy,  36  Ala. 
710.    But  see  infra,  note  19. 

Georgia. —  Wilcox  v.  McKenzie,  75  Ga.  73; 
Sledge  V.  McLaren,  29  Ga.  64. 

Iowa. —  Frantz  v.  Haniord,  87  Iowa  469, 
54  N.  W.  474;  Tallant  V.  Burlington  Gas- 
light Co.,  36  Iowa  262. 
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also  essential  that  the  process  should  have  been  sued  out  maliciously  and  with- 
out probable  cause. In  a  few  states,  however,  the  contrary  rule  prevails.^^ 

b.  When  Authorized  by  Statute.  In  a  majority  of  states  statutes  have  been 
enacted  under  which  at  least  actual  damages  are  recoverable  for  injuries  sustained 
by  an  attachment  which  is  merely  wrongful,  and  the  procedure  by  which  such 


Massachusetts. —  Lindsay  v.  Larned,  17 
Mass.  190. 

Nebraska. —  Jones  v.  Fruin,  26  Nebr.  76, 
42  N.  W.  283.  See  also  Storz  v.  Finklestein, 
48  Nebr.  27,  66  N.  W.  1020,  30  L.  E.  A.  644. 
But  sec  McReady  v.  Rogers,  1  Nebr.  124,  93 
Am.  Dec.  333,  which,  apparently  sustains  the 
opposite  doctrine. 

Neio  Jersey. —  McFadden  v.  Whitney,  51 
N.  J.  L.  391,  18  Atl.  62. 

New  York.—  lless  v.  Hess,  117  N.  Y.  306, 
22  N.  E.  956,  27  N.  Y.  St.  346. 

North  Carolina. —  Williams  v.  Hunter,  10 
N.  C.  545,  14  Am.  Dee.  597.  But  see  infra, 
note  17. 

Ohio. —  Zigler  v.  Russell,  2  Ohio  Dec.  (Re- 
print) 518,  3  West.  L.  Month.  424;  VVithan 
V.  Hubbell,  4  Ohio  Dec.  (Reprint)  75,  Clev. 
L.  Rec.  1. 

Oregon. —  Mitchell  v.  Silver  Lake  Lodge, 
29  Oreg.  294,  45  Pac.  798. 

Pennsylvania. —  See  McCullough  v.  Gris- 
hobber,  4  Watts  &  S.  (Pa.)  201,  an  action 
for  an  abuse  of  process,  but  which  sustains 
the  doctrine  stated  in  the  text. 

Tennessee.. —  Sloan  v.  McCracken,  7  Lea 
{Tenn.)  626;  Smith  v.  Eakin,  2  Sneed(Tenn.) 
456;  Smith  v.  Story,  4  Humphr.  (Tenn.) 
168. 

Virginia. — Young  v.  Gregorie,  3  Call  (Va.) 
446,  2  Am.  Dec.  556. 

Wisconsin. —  Collins  v.  Shannon,  67  Wis. 
441,  30  N.  W.  730.  See  also  Veitch  v.  Cebell, 
105  Wis.  260,  81  N.  W.  411,  76  Am.  St.  Rep. 
912,  a  garnishment  case  which  clearly  sus- 
tains the  rule  stated  in  the  text. 

United  States. —  Preston  v.  Cooper,  1  Dill. 
(U.  S.)  589,  19  Fed.  Cas.  No.  11,395.  See 
also  Stewart  v.  Sonneborn,  98  U.  S.  187,  25 
L.  ed.  116,  an  action  for  wrongful  institution 
of  bankruptcy  proceedings,  which  strongly 
supports  the  rule  stated  in  the  text. 

17.  From  the  earliest  period,  it  has  been 
uniformly  held  that  there  is  no  right  of  ac- 
tion growing  out  of  a  criminal  prosecution 
or  of  an  arrest  of  the  person  in  a  civil  ac- 
tion, in  the  absence  of  malice  and  want  of 
probable  cause,  however  much  the  party  -may 
have  been  injured  thereby.  A  fortiori  it 
would  seem  that  there  can  be  no  right  of  ac- 
tion for  injuries  caused  by  "a  mere  wrongful 
Sjsizure  of  property,  which  the  law  accounts 
the  lesser  injury  of  the  two.  See  Stewart  v. 
Sonneborn,  98  U.  S.  187,  25  L.  ed.  116,  and 
the  dissenting  opinion  in  Wilson  v.  Outlaw, 
1  Minor  (Ala.)  367. 

In  North  Carolina,  where  it  was  formerly 
held  that  no  action  would  lie  for  injuries 
caused  by  an  attachment  unless  sued  out 
wrongfully  and  without  probable  cause  (Wil- 
liams V.  Hunter,  10  N.  C.  545,  14  Am.  Dec. 
597 ) ,  it  has  been  held  in  subsequent  decisions 
[53] 


that  an  action  might  be  maintained  if  the  at- 
tachment was  sued  out  without  probable 
cause,  although  without  malice  (Kirkham  v. 
Coe,  46  N.  C.  423;  Abrams  v.  Pender,  44 
N.  C.  260).  It  is  not  easy  to  determine 
whether  a  statute,  then  in  force,  requiring 
attachment  plaintiff  to  give  a  bond  had  any 
effect  on  the  decisions  or  not.  In  the  first 
of  the  two  decisions  cited  no  reference  was 
made  to  any  statute,  but  in  the  latter  it 
might  with  some  degree  of  plausibility  be 
argued  that  the  court  considered  that  a 
statute  requiring  attachment  plaintiff  to 
give  a  bond  to  pay  all  damages  caused  by 
the  attachment  if  "  wrongfully  sued  out "  im- 
posed a  liability  on  him  for  such  damages, 
independently  and  exclusively  of  the  bond.  In 
Kirkham  v.  Coe,  46  N.  C.  423,  429,  the  court 
said :  "  The  bond  which  the  Statute  re- 
quires is  to  provide  against  wrongfully  sue- 
ing  out  the  attachment,  which  does  not  em- 
brace the  idea  of  malice,  except  so  far  as  it 
may  have  a  tendency  to  aggravate  the  wrong 
of  causing  loss  to  another,  by  having  his  prop- 
erty seized  without  probable  cause." 

18.  Horn  v.  Bayard,  11  Rob.  (La.)  259. 
See  also  Steinhardt  v.  Leman,  41  La. 
Ann.  835,  6  So.  665;  Barrimore  v.  Mc- 
Feely,  32  La.  Ann.  1179;  Dickinson  v. 
Maynard,  20  La.  Ann.  66,  96  Am.  Dec. 
379;  Phelps  i;.  Coggeshall,  13  La.  Ann.  440; 
Biggs  V.  D'Aquin,  13  La.  Ann.  21 ;  Sanders 
V.  Hughes,  2  Brev.  (S.  C.)  495;  Half  v. 
Curtis,  68  Tex.  640,  643,  5  S.  W.  451,  where 
it  is  said:  "The  rule  that  an  action  to  re- 
cover actual  damages  for  the  wrongful  suing 
out  and  levy  of  a  writ  of  attachment  must 
be  based  on  the  attachment  bond  has  never 
been  recognized  in  this  State.  The  constant 
practice  has  been  to  permit  the  recovery  of 
actual  damages  on  a  counter  claim  or  plea 
in  reconvention  whenever  it  appeared  that 
the  writ  was  wrongfully  sued  out  and  levied, 
and  so  without  basing  the  defendant's  plead- 
ings on  the  attachment  bond."  See  also  Cox 
V.  Trent,  (Tex.  Civ.  App.  1896)  34  S.  W. 
764;  Kaufman  v.  Armstrong,  74  Tex.  65,  11 
S.  W.  1048;  Kauffman  v.  Babcock,  67  Tex. 
241,  2  S.  W.  878;  Craddock  v.  Goodwin,  54 
Tex.  578;  Reed  v.  Samuels,  22  Tex.  114,  73 
Am.  Dec.  253 ;  Bateman  v.  INIcCreight,  2  Tex. 
Unrep.  Cas.  309. 

Reconvention  or  counter-claim  in  principal 
action. —  In  Louisiana  and  Texas  such  dam- 
ages are  also  recoverable  in  the  principal  ac- 
tion by  wav  of  reconvention  or  counter-claim. 
Blocirr.  His  Creditors,  46  La.  Ann.  1334,  16 
So.  267;  Offutt  r.  Edwards,  9  Rob.  (La.) 
90.  See  also  Culbertson  v.  Cabeen.  29  Tex. 
247;  Reed  v.  Samuels,  22  Tex.  114,  73  Am. 
Doc.  253;  Walcott  v.  Hendrick,  6  Tex. 
406. 
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damages  are  to  be  recovered  is  prescribed  either  expressly  or  by  implication.^^  Ira 
other  jurisdictions  the  statutes  are  not  so  broad,  and  to  authorize  a  recovery,  while 
malice  is  not  necessary,  it  is  essential  that  the  attachment  should  have  been  sued 
out  witliout  probable  cause  as  well  as  wrongfully .^^ 

2.  Elements  of  Liability  — a.  In  General.  A  suit  cannot  be  maintained 
because  of  the  suing  out  of  an  attachment  unless  it  was  wrongful .^^  According  to 
a  number  of  decisions,  moreover,  the  fact  that  the  attachment  was  applied  for  and 
issued  creates  no  cause  of  action,  unless  the  same  was  actually  levied,  although 
the  issue  may  have  been  wrongful ;    and  it  has  also  been  held  that  no  action  for 


19.  Alabama. — Birmingham  Dry  Goods  Co 
v.  Finley,  122  Ala.  534,  26  So.  138;  Hundley  v. 
Chadick,  109  Ala.  575,  19  So.  845;  McLane 
V.  McTighe,  89  Ala.  411,  8  So.  70;  Jackson 
r.  Smith,  75  Ala.  97;  City  Nat.  Bank  v.. 
Jeffries,  73  Ala.  183;  Pollock  V.  Gantt,  69 
Ala.  373,  44  Am.  Rep.  519;  Durr  v.  Jackson, 
59  Ala.  203 ;  Floyd  v.  Hamilton,  33  Ala.  235 ; 
McCullough  V.  Walton,  11  Ala.  492. 

Louisiana. —  Phelps  v.  Coggeshall,  13  La. 
Ann.  440. 

Mississippi. —  Barney  v.  Scherling,  40  Miss. 
320;  Feld  v.  Portwood,  (Miss.  1890)  7  So.  492. 

Ohio. —  Bruce  v.  Coleman,  1  Handy  (Ohio) 
515,  12  Ohio  Dec.  (Reprint)  265. 

Tennessee. —  Renkert  V.  Elliott,  11  Lea 
(Tenn.)  235. 

Good  faith  or  want  of  probable  cause. — 
Good  faith  or  the  absence  of  it  on  the  part 
of  attachment  plaintiff  (Birmingham  Dry 
Goods  Co.  V.  Finley,  122  Ala.  534,  26  So. 
138),  or  the  question  of  want  of  probable 
cause  in  suing  out  the  issue  is  immaterial 
and  has  no  bearing  on  the  liability  of  attach- 
ment plaintiff  in  such  cases  (Barney  v. 
Scherling,  40  Miss.  320 ) .  See  also  cases  cited 
supra,  this  note. 

Wrongful  and  oppressive  attachment. — 
Under  Ind.  Rev.  Stat.  §  937,  which,  requires 
the  giving  of  a  bond  conditioned  to  prosecute 
the  proceeding  in  attachment  to  effect  and 
pay  all  damages  which  may  be  sustained  by 
defendant,  if  the  proceeding  shall  be  "  wrong- 
ful and  oppressive,"  the  proceeding  must  have 
been  wrongful  and  oppressive  to  render  at- 
tachment plaintiff  liable  for  damages.  Up- 
pinghouse  v.  Mundel,  103  Ind.  238,  2  N.  E. 
719.  But  the  attachment  will  be  conclusively 
presumed  to  be  wrongful  and  oppressive  when 
it  has  been  dissolved  (Waring  v.  Fletcher, 
152  Ind.  620,  52  N.  E.  203  )  ;  or  where  final 
judgment  in  the  main  suit  is  rendered  in 
favor  of  attachment  defendant  (Trentman  v. 
Wiley,  85  Ind.  33). 

20.  McCormick  Harvesting  Mach.  Co.  v. 
Colliver,  75  Iowa  559,  39  N.  W.  892;  Nord- 
haus  V.  Peterson,  54  Iowa  68,  6  N.  W.  77; 
Levy  V.  Fleischner,  12  Wash.  15,  40  Pac.  384; 
Iowa  Code  (1897),  §§  3885,  3887;  Ballinger's 
Anno.  Codes  Stats.  Wash.  (1897),  §§  5355, 
5357;  W.  Va.  Code  (1899),  p.  522,  §  194. 

In  Kentucky,  a  statute  which  provides  that 
if  property  be  attached  without  good  cause 
for  suing  it  out  the  owner  may,  in  an  action 
against  attachment  plaintiff,  recover  dam- 
ages for  the  wrongful  seizure  and  for  the 
sale  thereof,  if  the  property  be  sold,  and  that 
in   such   case  plaintiff   shall  not  be  held 
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to  prove  or  allege  malice  on  the  part  of  de- 
fendant, authorizes  an  action  where  an  at- 
tachment was  issued  without  good  cause  for 
suing  it  out.  Mitchell  v.  Mattingly,  1  Mete. 
(Ky. )  237.  It  is  to  be  noted  that  the  action 
provided  for  by  this  statute  is  not  on  the  at- 
tachment bond.  Another  Kentucky  statute 
(Bullitt's  Code  Ky.  p.  223,  §  198)  provides, 
for  the  giving  of  a  bond  conditioned  to  pay 
damages  caused  by  the  attachment  "  if  it  be 
wrongfully  obtained."  By  the  same  terms  of 
this  statute  it  would  be  sufficient  to  give  a 
cause  of  action  that  the  attachment  was. 
wrong'fully  sued  out. 

Under  these  statutes,  if  there  is  reasonable 
cause  to  believe  the  grounds  upon  which  the 
attachment  was  issued  .to  be  true,  actual  dam- 
ages are  recoverable.  Hurlbut  v.  Harden- 
brook,  85  Iowa  606,  52  N.  W.  510;  Seattle 
Crockery  Co.  v.  Haley,  6  Wash.  302,  33  Pac. 
650,  36  Am.  St.  Rep.  156. 

The  true  issue  is  whether  defendant  as 
a  reasonable,  prudent,  and  careful  man  had 
good  reason  to  believe  and  did  believe  that 
the  allegations  of  the  attachment  affidavit 
were  true.    Drummond  v.  Stewart,  8  Iowa  341. 

21.  City  Nat.  Bank  v.  Jeffries,  73  Ala.  183; 
Sibley  v.  Fernie,  22  La.  Ann.  163;  Murphy 
V.  Redler,  16  La.  Ann.  1;  Gallagher  v.  Gold- 
frank,  75  Tex.  562,  12  S.  W.  964. 

If  an  attachment  is  maintained  there  can 
be  no  cause  of  action  for  damages.  Gusman. 
V.  De  Poret,  33  La.  Ann.  333;  Bell  v.  Leath- 
ers [Loque  Dig.  La.  63]. 

The  fact  that  the  writ  was  sued  out  vexa- 
tiously  or  maliciously  will  not  give  any  cause 
of  action,  unless  the  prosecution  was  ground- 
less. There  must  be  an  unlawful  act  before 
the  good  or  bad  faith  with  which  the  act  was 
done  can  become  a "  material  inquiry.  Cal- 
houn V.  Hannan,  87  Ala.  277,  6  So.  291; 
Jackson  v.  Smith,  75  Ala.  ^7;  City  Nat.  Bank 
V.  Jeffries,  73  Ala.  183. 

What  law  governs.— In  an  action  for  the 
wrongful  suing  out  of  an  attachment  in  an- 
other state,  the  question  whether  the  attach- 
ment was  in  fact  wrongful  or  not  must  be 
determined  by  the  laws  of  the  state  where  it 
was  obtained.  Wiley  v.  Traiwick,  14  Tex.. 
662. 

22.  Necessity  of  actual  levy. —  Biering  v. 
Galveston  First  Nat.  Bank,  69  Tex.  599,  7 
S.  W.  90;  Johnson  v.  King,  64  Tex.  226; 
Woods  V.  Huffman,  64  Tex.  98. 

Sufficiency  of  constructive  possession. — 
Defendant  in  an  attachment  which  is  wrong- 
fully sued  out  may  recover  damages  for  being- 
wrongfully  dispossessed  from  the  property,  al~ 
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wrongful  attachment  will  lie  where  the  levy  is  fatally  defective,  and  for  that 
reason  amounts  to  no  lev}^'^^ 

b.  Under  What  Circumstances  Attachment  Is  Considered  Wrongful.  An 

attachment  may  be  said  to  be  wrongfully  sued  out  where  no  debt  exists ;  ^  where 
no  grounds  for  attachment  exist  where,  in  some  cases  it  seems,  no  grounds  for 
attacliment  exist  as  to  part  of  the  debt;^^  where  sued  out  before  the  debt  is 


though  it  may  not  have  beien  taken  by  the 
officer  into  actual  possession,  if  the  levy  was 
such  as  to  place  it  in  the  custody  of  the  law. 
Kice  V.  Miller,  70  Tex.  613,  8  S.  W.  317,  8 
Am.  St.  Kep.  630. 

Sufficiency  of  levy  without  actual  seizure. 
— ^If  an  officer  with  a  purpose  of  attaching 
personal  property  obtains  access  to  and  con- 
trol of  it,  the  attachment  is  complete,  the 
possession  of  the  owner  is  disturbed,  and  an 
action  of  trespass  de  bonis  asportatis  will  lie 
in  his  behalf  if  the  attachment  was  unau- 
thorized.   Morse  v.  Hurd,  17  N.  H.  246. 

23.  Sioux  Valley  State  Bank  v.  Kellog,  81 
Iowa  124,  46  N.  W.  859.  To  the  same  effect 
see  Graham  v.  Reno,  5  Colo.  App.  330,  38  Pac. 
835. 

Where  tJie  levy  of  an  attachment  is  invalid, 

for  failure  to  give  defe-ndant  notice  of  the 
levy,  although  the  supposed  levy  has  been  en- 
tered in  the  encumbrance  book,  defendant 
cannot  set  up  as  a  counter-claim  damages 
sustained  by  him  from  such  levy.  Sioux  Val- 
ley State  Bank  v.  Kellog,  81  Iowa  124,  46 
W.  859. 

In  Alabama,  however,  in  Flournoy  i\  Lyon, 
70  Ala.  308,  it  is  held  that  injury  to  the 
credit  of  defendant  in  attachment  may 
result  from  the  wrongful  or  vexatious  suing 
out  of  the  writ,  although  there  was  no  levy, 
and  may  be  recovered  as  special  damages  in 
an  action  on  the  bond;  but  unless  there  was 
a  levy  defendant  could  not  be  driven  to 
the  trouble  and  expense  of  defending  the  suit, 
and  could  not  subject  plaintiff  to  lia- 
bility for  damages  on  account  of  such  trouble 
and  expense  when  caused  by  his  voluntary 
appearance  without  a  levy.  On  principle 
this  decision  seems  to  be  correct,  for  it  is 
readily  conceivable  that  great  injury  to  the 
business  of  a  debtor  might  result  from  the 
wrongful  suing  out  of  an  attachment  al- 
though it  was  not  levied. 

24.  Where  an  attachment  is  issued  against 
a  person  who  is  not  indebted  to  the  attach- 
ment plaintiff,  or  against  whom  the  attach- 
ment plaintiff  has  no  valid  claim,  it  is  wrong- 
fully sued  out.  McLane  v.  McTighe,  89  Ala. 
4,11,  8  So.  70;  Tucker'  v.  Adams,  52 
Ala.  254;  Lockhart  v.  Woods,  38  Ala.  631; 
Steen  v.  Ross,  22  Fla.  480;  King  v.  Kehoe,  91 
Iowa  91,  58  N.  W.  1071;  Harger  v.  Spofford, 
46  Iowa  1 1 ;  Wetherell  v.  Sprigley,  43  Iowa 
41 ;  Young  v.  Broadbent,  23  Iowa  539 ;  Petty 
V.  Lang,  81  Tex.  238,  16  S.  W.  999;  Farrar 
i\  Talley,  68  Tex.  349,  4  S.  W.  558 ;  Smith  v. 
Morgan,  (Tex.  Civ.  App.  1900)  56  S.  W.  950. 
The  class  of  debts  or  claims  herein  men- 
tioned is  not  to  be  confused,  however,  with 
debts  which  have  not  matured,  as  attach- 
ments therefor  are  allowed  in  certain  cases. 
See  supra,  VI,  D. 


Filing  an  amended  petition  setting  up  a 
subsequently  accruing  indebtedness  does  not 
avoid  liability.  Young  i?.  Broadbent,  23  Iowa 
539. 

Good  faith  of  attachment  plaintiff  does 
not  affect  the  application  of  this  rule.  Tucker 
V.  Adams,  52  Ala.  254. 

Non-existence  of  debt  when  attachment 
sued  out. —  In  attachment  against  a  non-resi- 
dent on  a  note,  defendant  answered,  denying; 
the  execution  of  the  note,  whereupon  plain- 
tiff amended  its  petition  by  adding  a  second 
count  for  money  loaned  defendant,  in  which 
it  alleged  that  such  count  was  for  the  same 
cause  of  action  set  out  in  the  original  ac- 
tion, and  that  the  money  was  due  when  suit 
was  commenced.  The  jury  found  for  plain- 
tiff on  the  second  count.  It  was  held  that 
the  attachment  was  not  wrongful  on  the 
ground  that  no  indebtedness  existed  at  the 
time  it  was  issued,  as  alleged  in  the  original 
petition.  Cawker  City  State  Bank  v.  Jen- 
nings, 89  Iowa  230,  56  N.  W.  494. 

Wrongful  refusal  to  allow  a  credit. —  Simi- 
larly, it  has  been  held  that  where  plaintiff's 
agent  presented  to  defendant  a  bill,  which 
the  latter  offered  to  pay  if  a  certain  undis- 
puted credit  were  allowed  thereon,  and  the 
agent  refused  the  offer  and  immediately  at- 
tached defendant's  property  the  attachment 
was  wrongful,  and  that  damages  were  prop- 
erly awarded  therefor.  Feld  V.  Portwood, 
(Miss.  1890)  7  So.  492. 

25.  Where  no  grounds  for  attachment  ex- 
ist.— An  attachment  is  wrongful  or  "  im- 
proper," within  the  meaning  of  a  statute 
making  attachment  plaintiff  liable  for  in- 
juries caused  by  such  attachment,  where 
the  ground  alleged  in  the  affidavit  for  attach- 
ment is  untrue,  or  is  not  one  of  the  grounds 
enumerated  by  statute  which  must  exist  be- 
fore the  attachment  can  be  allowed.  Steen 
V.  Ross,  22  Fla.  480.  Tlie  mere  fact  that 
plaintiff's  claim  is  a  just  one  does  not  entitle 
him  to  an  attachment.  Nordhaus  v.  Peter- 
son, 54  Iowa  68,  6  N.  W.  77;  Drummond  i\ 
Stewairt,  8  Iowa  341;  Gens  v.  Hargadine,  56 
Mo.  App.  245;  Sprague  V.  Parsons,  12  Dalv 
(N.  Y.)  392,  6  N.  Y.  Civ.  Proc.  26,  14  Abb. 
N.  Cas.  (N.  Y.)  320;  Zechman  r.  Haak,  S5- 
Wis.  656,  56  N.  W.  158.  See  also  Mississippi 
Mills  V.  Meyer,  83  Tex.  433,  18  S.  W.  748. 
The  claim  may  be  just  and  the  attachment 
wrongful,  and  rveu  wilfully  wrongful.  The 
demand  may  bo  entirely  true,  and  the  suing 
out  of  the  attachment  may  be  wrongful,  and 
even  malicious.  Nordhaus  v.  Peterson,  54 
Iowa  ()8,  ()  N.  W.  77. 

26.  Where  no  grounds  of  attachment  exist 
as  to  part  of  debt. —  It  has  boon  held  that  an 
attachment  issued  for  a  claim  which  is  the 
aggregate  of  several  distinct  claims  constitut- 
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due  ;  ^'^  where  dissolved  on  the  merits  ;  where  the  amount  sued  for  is  less  than  five 
dollars  (under  a  statutory  provision  forbidding  an  attachment  to  issue  for  the  enforce- 
ment of  a  claim  less  than  five  dollars) ;  or  where  attachment  plaintiff's  debt  is 
amply  secured,^  or  he  refuses  to  accept  reasonable  security .^^  But  it  seems  that 
an  attachment  cannot  be  said  to  be  wrongfully  sued  out  where  part  only  of  the 
debt  for  which  the  attachment  is  issued  does  not  exist ;  or  where  the  attachment 
is  dissolved  for  irregularities  or  informalities  in  the  proceedings.^^  Neither  will  an 
action  for  wrongful  attachment  lie^where  the  attachment  is  dissolved  or  quashed  for 


ing  separate  causes  of  action  is  wrongful,  if 
the  ground  of  attachment  alleged  does  not 
exist  as  to  any  one  or  more  of  such  claims. 
Estlow  V.  Hanna,  75  Mich.  218,  42  N.  W. 
812;  Mayer  v.  Zingre,  18  Nebr.  458,  25  N.  W. 
727.  See  also  Wilson  v.  Harvey,  52  How.  Pr. 
(N.  Y.)  126,.  where  it  is  held  that  the  joinder 
of  a  cause  of  action,  for  which  an  attachment 
cannot  issue  if  standing  alone,  with  one  for 
which  it  might  be  issued,  is  ground  for  va- 
cating the  same.  See  also,  generally,  supra, 
XV.  See  also  Stiff  v.  Fisher,  85  Tex.  556,  22 
S.  W.  577,  where  it  is  held  thai  in  a  case 
where  it  does  not  appear  that  the  claim 
consists  of  one  indivisible  cause  of  action 
or  several  distinct  causes  of  action  the  at- 
tachment is  wrongful  when  grounds  for  at- 
tachment exist  only  as  to  a  small  part  of 
the  claim. 

Where  the  claim  is  a  running  account,  con- 
sisting of  many  items,  an  attachment  issued 
in  a  suit  thereon  will  not  be  wrongful  merely 
because  no  ground  for  attachment  exists  as 
to  the  value  of  a  few  of  the  items.  Mackey 

V.  Hyatt,  42  Mo.  App.  443,  assigning  as  a 
reason  for  this  the  fact  that  the  claim  can- 
not be  split  up  into  suits  on  each  item,  be- 
cause an  action  on  any  part  of  it  would  bar 
an  action  on  the  balance. 

27.  Where  attachment  is  sued  out  before 
the  debt  is  due. — As  hitherto  shown,  attach- 
ments may  be  sued  out  under  certain  cir- 
cumstances before  the  debt  is  due.  If,  how- 
ever, these  circumstances  do  not  exist,  the 
suing  out  of  an  attachment  before  the  debt 
is  due  will  of  course  be  wrongful.    See  supra, 

VI,  D. 

28.  Where  attachment  is  dissolved  on  the 
merits. — Where,  on  an  issue  as  to  the  truth 
of  the  facts  alleged  as  the  ground  for  at- 
tachment, there  is  a  finding  in  favor  of  de- 
fendant and  the  attachment  is  dismissed, 
this  is  conclusive  in  a  subsequent  proceeding 
to  recover  damages  caused  thereby  that  the 
attachment  was  wrongfully  obtained  (Boat- 
wright  V.  Stewart,  37  Ark.  614;  Mitchell  v. 
Mattingly,  1  Mete.  (Ky.)  237;  Miller  v.  Mc- 
Crory,  3  Ky.  L.  Rep.  774;  Freeman  v.  Young, 
3  Rob.  (N.  Y.)  666),  unless  the  judgment  is 
appealed  from  and  undetermined  (Peck  v. 
Hotchkiss,  52  How.  Pr.  (N.  Y.)  226). 

29.  Gaddis  v.  Lord,  10  Iowa  141. 

Effect  of  recovery  of  less  than  five  dollars. 
— Where  the  claim  in  the  suit  in  which  the 
attachment,  was  sued  out  is  for  more  than 
five  dollars,  the  attachment  is  not  wrongful 
merely  because  a  less  amount  than  five  dol- 
lars is  recovered.  Bradley  v.  McCall,  2 
Greene  (Iowa)  214. 
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30.  Drummond  v.  Stewart,  8  Iowa  341.  - 

31.  Clements  v.  McCain,  (Tex.  Civ.  App. 
1899)  49  S.  W.  122. 

Rule  criticized. —  It  is  a  matter  of  no  small 
difficulty,  however,  to  understand  the  reason 
on  which  these  conclusions  are  based.  The 
right  given  by  statutes  when  a  debt  exists 
and  there  are  grounds  for  attachment  to  sue 
out  the  writ  is  unqualified,  and  it  can  make 
no  possible  difference  whether  the  party's 
debt  is  secured  or  not,  or  whether  he  has  re- 
fused security.  Richardson  v.  Probst,  103 
Iowa  241,  72  N.  W.  521. 

32.  Where  part  of  debt  for  which  attach- 
ment is  issued  does  not  exist.— An  action 
upon  an  attachment  bond  for  wrongful  at- 
tachment is  not  warranted  merely  because 
the  attachment  is  sued  out  for  a  greater 
amount  than  is  due.  Marx  v.  Leinkauff,  93 
Ala.  453,  9  So.  818;  Waring  v.  Fletcher,  152 
Ind.  620,  52  N.  E.  203. 

Where  the  disparity  between  the  debt  due 
and  that  for  which  the  attachment  was 
sued  out  is  so  great  as  to  manifest  an  inten- 
tion to  abuse  the  remedy  afforded  by  the 
extraordinary  process  of  attachment,  an  ac- 
tion for  both  vexatious  and  wrongful  use  of 
the  writ  might  possibly  lie.  Marx  v.  Lein- 
kauff, 93  Ala.  453,  9  So.  818. 

33.  Where  attachment  dissolved  for  irreg- 
ularity in  proceedings. — An  attachment  is 
not  wrongful,  within  the  meaning  of  statutes 
authorizing  a  recovery  of  damages  resulting 
from  wrongful  attachments,  merely  because 
it  is  dissolved  on  account  of  defects  in  the 
form  of  the  proceedings,  or  for  mere  omis- 
sions, irregularities,  or  informalities  in  the 
issue  of  the  writ. 

Alabama. —  Sharpe  v.  Hunter,  16  Ala.  765. 
Arkansas. —  Boatwright    v.     Stewart,  37 
Ark.  614. 

Florida. —  See  Steen  v.  Ross,  22  Fla.  480, 
where  the  term  "  improperly  "  is  used  in  the 
statute  instead  of  "  wrongfully." 

Louisiana. —  Garretson  v.  Zacharie,  8  Mart. 
N.  S.  (La.)  481;  Hathcock  v.  Gray,  22  La. 
Ann.  472. 

Nehraska. —  Jandt  v.  Deranleau,  57  Nebr. 
497,  78  N.  W.  22;  Storz  v.  Finklestein,  50 
Nebr.  177,  69  N.  W.  856;  Eaton  v.  Bar- 
scherer,  5  Nebr.  469. 

Texas. —  Petty  v.  Lang,  81  Tex.  238,  16 
S.  W.  999;  Baines  v.  Ullmann,  71  Tex.  529, 
9  S.  W.  543. 

Dissolution  for  defects  in  the  affidavit  does 
not  of  itself  give  an  action  for  wrongful  at- 
tachment. Sharpe  v.  Hunter,  16  Ala.  765; 
Boatwright  v.  Stewart,  37  Ark.  614;  Petty  V.- 
Lang, 81  Tex.  238,  16  S.  W.  999;  Baines  V. 
Ullmann,  71  Tex.  529,  9  S.  W.  543.  Contr 
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tlie  failure  of  tlie  officer  to  perform  his  duty.^^  In  some  jurisdictions,  voluntary 
abandonment  or  dismissal  of  an  attachment  renders  the  attaching  creditor  and 
surety  responsible  for  damages  for  the  wrongful  suing  out  of  the  writ ;  in  others,, 
however,  it  is  not  to  be  inferred  that  the  attachment  was  wrongfully  sued  out  from, 
the  voluntary  dismissal  of  the  suit.^^  There  is  also  some  conflict  of  authority  as  tc 
the  effect  of  the  discharge  of  an  attachment  on  the  giving  of  bond  by  defend- 
ant.2'  It  has  been  held  that  the  fact  that  defendant  at  the  time  the  attach- 
ment was  sued  out  liad  no  property  liable  to  attachment  does  not  make  the  attach- 
ment wrongful,  but  evidence  thereof  might  be  admissible  as  tending  to  show 
matters  of  vexation  on  the  part  of  plaintiff  suing  it  out.^^ 

3.  Accrual  of  Right  of  Action  —  a.  As  Depending  Upon  Dissolution  of  the 
Attachment.  Under  some  statutes  the  mere  dissolution  of  the  attachrnent  gives 
a  right  of  action,^^  and  it  is  not  necessary  to  wait  till  the  determination  of  tha 


Lobenstein  v.  Hymson,  90  Tenn.  606,  18  S.  W. 
250;  Castro  V.  Whitlock,  15  Tex.  437. 

Where  an  attachment  is  dismissed  because 
of  prior  liens  on  the  attached  property,  the 
attachment  is  not  for  that  reason  necessarily 
wrongful,  but  the  dismissal  is  prima  -facie 
evidence  of  that  fact  in  a  suit  on  the  bond. 
Miller  v.  McCrorv,  3  Ky.  L.  Eep.  774. 

34.  OfTterdinger  v.  Ford,  92  Va.  636,  24 
S.  E.  246. 

35.  Sannes  v.  Ross,  105  Ind.  558,  5  N.  E. 
699;  Vurpillat  v.  Zehner,  2  Ind.  App.  397, 
28  E,  556;  Steinhardt  v.  Leman,  41  La. 
Ann.  835,'  6  So.  665;  Cox  v.  Robinson,  2 
Rob.  (La.)  313;  Dean  v.  Stephenson,  61  Miss. 
175.  See  also  Kinsey  v.  Wallace,  36  Cal. 
462  (where  it  was  held  that  dismissal  un- 
der agreement  that  each  party  should  pay 
his  own  costs  is  such  a  termination  as  will 
enable  attachment  defendant  to  bring  suit 
for  a  wrongful  and  malicious  attachment)  ; 
Zeigler  v.  David,  23  Ala.  127  (where  it  was 
held  that  in  debt  on  a  bond  conditioned  to 
indemnify  the  obligee  for  all  costs  and  dam- 
ages he  may  sustain  by  the  wrongful  suing 
out  of  a  writ  of  seizure  from  the  chancery 
court,  the  transcript  of  the  record  of  the 
chancery  suit,  showing  the  dismissal  of  the  bill 
-for  want  of  prosecution,  is  prima  -facie  evi- 
dence that  the  writ  was  wrongfully  obtained). 

Taking  a  personal  judgment  alone  is  equiv- 
alent to  a  dismissal  of  attachment  proceed- 
ings within  the  rule  above  mentioned. 
Sannes  v.  Ross,  105  Ind.  558,  5  N.  E.  699. 

The  consent  of  defendant  to  plaintitt's  dis- 
continuance does  not  preclude  defendant 
from  bring  a  subsequent  suit  for  dam- 
ages for  the  wrongful  attachment.  Spauld- 
ing  V.  Wallett,  10  La.  Ann.  105. 

36.  Nockles  v.  Eggspielej,  47  Iowa  400; 
Collins  V.  Bingham,  22  Ohio  Cir.  Ct.  533; 
Frank  v.  Tatum,  (Tex.  Civ.  App.  1894)  20 
S.  W.  900. 

The  mere  failure  to  prosecute  a  suit  in 
chancery  connected  with  an  attachment  is 

not  a  forfeiture  of  the  bond  required  to  bo 
given  by  the  statute.  The  bond  is  not  condi- 
tioned for  the  successful  prosecution  of  the 
suit,  but  that  the  order  for  the  attachment 
has  not  been  wrongfully  obtained.  Unless, 
therefore,  the  order  was  wrongfully  procured 
and  without  just  cause,  there  is  no  breach  of 
the  bond.  Fettit  v.  Mercer,  8  B.  Mon.  ( Ky. )  51. 


Voluntary  dismissal  for  inability  to^ 
produce  evidence.—  In  an  action  on  an  at-- 
tachment  bond,  the  fact  that  the  attachment^ 
has  been  dismissed,  owing  to  the  inability 
of  plaintiff  therein  to  supply  a  record,  the 
original  being  burned,  is  held  to  be  no  evi- 
dence that  the  original  attachment  was 
wrongful,  and  plaintiff  shall  give  only  legal 
costs  taxable  on  the  dismissal  of  the  at- 
tachment suit.  Cooper  v.  Hill,  3  Bush  (Ky.) 
219. 

37.  In  Indiana,  where  an  attachment  is 
dissolved  by  filing  a  bond  for  the  restitution 
of  the  property  under  a  statute  declaring  that 
when  this  is  done  "  the  attachment  shall  be 
discharged,"  the  party  so  executing  the  bond 
in  legal  effect  waives  his  right  to  assert  that 
the  attachment  proceedings  were  wrongful. 
Bick  V.  Long,  15  Ind.  App.  503,  44  N".  E. 
555. 

In  Minnesota,  where  an  attachment  is  dis- 
solved by  the  voluntary  act  of  defendant  in 
executing  the  bond  provided  for  by  statute, 
and  no  opportunity  is  given  to  the  opposite 
party  to  test  the  validity  of  the  attach- 
ment in  the  same  proceeding,  although  no  rea- 
son appears  why  it  might  not  have  been  done, 
an  action  for  wrongful  attachment  cannot  be 
maintained.  Rachelman  v.  Skinner,  46  Minn. 
196,  48  N.  W.  776. 

In  Ohio  it  is  held  with  much  better 
reason  that  the  execution  by  defendant 
in  attachment  of  the  redelivery  bond  provided 
for  by  the  statute  cannot  be  regarded  as  an 
admission  of  record  that  the  order  of  attach- 
ment was  rightfully  obtained,  and  cannot  be 
set  up  as  a  bar  to  his  right  of  action  on  the 
attachment  undertaking.  Alexander  i*.  Ja- 
coby,  23  Ohio  St.  358,  where  it  is  said: 
"  The  interests  of  a  party  may  imperatively 
require  that  his  property  shall  be  released 
from  a  wrongful  attachment  without  delay," 
and  he  should  be  allowed  therefore  to  procure 
a  discharge  of  the  attachment  by  executing 
the"  proper  undertaking  without  abandoning 
his  right  of  redress  for  the  injury  already 
done. 

38.  Troy  v.  Rogers,  113  Ala.  131,  20  So.  999. 

39.  Indiana. — Waring  r.  Fletcher,  152  Ind. 
620,  52  N.  E.  203;  Harper  r.  Kevs,  43  Ind. 
220. 

Kansas. —  Kerr  v.  Reece,  27  Kan.  469;  Mc- 
Laughlin v.  Davis,  14  Kan.  168. 
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main  action  before  instituting  proceedings  for  redress/^  It  is  nevertheless  the 
rule  under  many  statutes  that  before  any  right  of  action  can  arise  from  the  wrong- 
ful suing  out  of  an  attachment  the  attachment  must  be  dissolved. This  is  not 
the  rule,  however,  in  those  jurisdictions  where  damages  caused  by  wrongful 
attachment  are  considered  proper  matter  to  be  set  up  in  the  main  action  by  way 
of  counter-claim,  set-off,  or  reconvention,  in  cases  where  a  recovery  is  sought  by 
this  procedure,^^  or  in  jurisdictions  where  there  is  a  controlling  statute  to  the 
contrary  .^^ 

I).  As  Depending  Upon  Termination  of  Main  Action  in  Defendant's  Favor. 

Where  a  final  judgment  has  been  rendered  in  the  main  action  in  defendant's 
favor,  there  can  be  no  doubt  that  a  cause  of  action  has  accrued  in  his  favor  for 
injuries  caused  by  the  attachment  in  all  jurisdictions  where  actions  for  wrongful 
attachment,  either  on  or  independently  of  the  attachment  bond,  may  be  main- 
tained.^ This  it  has  been  held  is  true,  notwithstanding  the  fact  that  defend- 
ant did  not  controvert  the  grounds  of  attachment  by  plea  in  abatement  or  other- 
wise.^^   As  regards  the  necessity  of  a  final  judgment,  the  statutes  have  been  so 


Jjouisiana. —  McDaniel  i\  Gardner,  34  La. 
-Ann.  341. 

New  York. —  Freeman  r.  Young,  3  Rob. 
(N.  Y.)  666.  Compare  Peck  v.  Hotehkiss,  52 
'How.  Pr.  (N.  Y.)  226,  which  seems  to  main- 
tain the  contrary  view. 

Pennsylvania. —  Berwald  v.  Ray,  165  Pa. 
St.  192,  30  Atl.  727. 

Dismissal  of  appeal  from  judgment  on  plea 
in  abatement. — An  action  will  lie  on  the  at- 
tachment bond  where  an  appeal  from  the 
judgment  on  the  plea  in  abatement  in  the 
^ittachm^ent  suit  is  dismissed.  State  v.  Gage, 
.52  Mo.  App.  464. 

Vacating  order  of  attachment. — Where  the 
:assignee  of  a  claim  for  damages  of  one  whose 
property  has  been  attached  brings  an  action 
to  recover  damages  therefor  after  the  attach- 
ment has  been  vacated,  and  subsequently  to 
the  bringing  of  the  action  the  order  vacating 
the  attachment  is  vacated,  which  last  order 
was  by  a  subsequent  order  vacated,  the  action 
is  not  prematurely  brought.  Epstein  v.  U.  S. 
Pidelity,  etc.,  Co.,  29  Misc.  (N.  Y.)  295,  60 
IsT.  Y.  Suppl.  527. 

40.  Kerr  v.  Reece,  27  Kan.  469. 

41.  Kansas. —  Baker  v.  Skinner,  63  Kan. 
S3,  64  Pac.  981. 

Kentucky. —  Nolle  v.   Thompson,   3  Mete. 
(Ky.)  121.    See  also  Watts  v.  Hurst,  22  Ky. 
Rep.  1703,  61  S.  W.  261. 
Nebraska. — Eckman  v.  Hammond,  27  Nebr. 
611,  43  N.  W.  397. 

North  Carolina. —  Kramer  v.  Thomson- 
Houston  Electric  Light  Co.,  95  N.  C. 
:277. 

Pennsylvania. —  Gunnis  v.  Cluff,  111  Pa. 
St.  512,  4  Atl.  920;  Shaw  v.  Folkers,  12 
Wkly.  Notes  Cas.  (Pa.)  518.  But  see  Har- 
bert  V.  Gormley,  115  Pa.  St.  237,  8  Atl.  415, 
which  holds  that  no  action  can  be  brought 
-until  final  determination  of  the  action,  which 
is  a  step  further  than  taken  by  the  two  Penn- 
sylvania decisions  just  cited.  The  statute 
however,  has  been  changed  by  the  Pennsyl- 
vania act  of  May  24,  1887,'  under  which 
plaintiff  is  required  to  pay  damages  if  the 
attachment  be  quashed,  dissolved,  or  ended. 

Tennessee. —  Sloan  v.  McCracken,  7  Lea 
t-fTenn.)  626. 
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42.  Waugenheim  v.  Graham,  39  Cal.  169; 
Rumsey  v.  Robinson,  58  Iowa  225,  12  N.  W. 
243;  Town  v.  Bringolf,  47  Iowa  133;  Stadler 
V.  Parmlee,  10  Iowa  23;  Reed  v.  Chubb,  9 
Iowa  178;  Tynberg  v.  Cohen,  76  Tex.  409,  13 
S.  W.  315;  Punchard  v.  Taylor,  23  Tex.  424; 
Walcott  V.  Hendrick,  6  Tex.  406;  Michigan 
Stove  Co.  V.  Waco  Hardware  Co.,  22  Tex. 
Civ.  App.  293,  54  S.  W.  357;  Davis  v.  Raw- 
lins, 1  Tex.  App.  Civ.  Cas.  §  17.  See  infra, 
XVIII,  B,  6,  c,  (I),  (B),  (c). 

In  Texas,  where  an  attachment  defendant 
is  allowed  to  reconvene  or  counter-claim  dam- 
ages arising  from  a  wrongful  attachment  in 
the  main  action,  it  has  been  held  that  a 
cause  of  action  in  his  behalf  arises  at  the 
very  instant  the  seizure  is  made  under  the 
attachment  (Torrey  v.  Schneider,  74  Tex.  116, 
11  S.  W.  1068)  ,  and  that  an  independent  ac- 
tion may  be  maintained  on  the  attachment 
bond  as  soon  as  the  seizure  is  made  (Jordan 
V.  Meyer,  90  Tex.  544,  39  S.  W.  1081). 

43.  In  Alabama  Civ.  Code  (1896),  §  565, 
provides  that  at  any  time  within  three  years 
of  the  suing  out  of  the  attachment,  before 
or  after  the  suit  is  determined,  defendant 
may  commence  suit  on  the  bond  and  recover 
damages  actually  sustained,  if  the  attach- 
ment was  wrongfully  sued  out. 

In  Iowa,  where  it  is  provided  by  statute 
that  attachment  defendant  need  not  wait 
"  until  the  principal  suit  is  determined  "  be- 
fore suing  on  the  bond,  the  right  of  action 
accrues  on  the  bond  as  soon  as  attach- 
ment defendant  is  disturbed  in  the  possession 
of  his  property  by  the  levy  of  the  writ. 
Campbell  v.  Chamberlain,  10  Iowa  337. 

44.  Trentman  v.  Wiley,  85  Ind.  33 ;  State 
V.  Goodhue,  74  Mo.  App.  162;  Dunning  v. 
Humphrey,  24  Wend.  (N.  Y.)  31;  Kennedy 
V.  Meacham,  18  Fed.  312. 

Judgment  of  nonsuit. — A  judgment  of  non- 
suit in  an  attachment  suit,  if  unappealed 
from,  is  final,  and  constitutes  a  forfeiture  of 
the  attachment  bond.  Hibbs  v.  Blair,  14  Pa. 
St.  413.  To  the  same  effect  see  McDaniel  v. 
Gardner,  34  La.  Ann.  341. 

45.  State  v.  Beldsmeier,  56  Mo.  226 ;  State 
v.-  Goodhue,  74  Mo.  App.  162.  Contra,  Bear 
V.  Marx,  63  Tex.  298. 
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construed  in  a  number  of  jurisdictions  as  to  require  a  final  judgment  in  defend- 
ant's favor  in  tlie  main  action  as  a  condition  precedent  to  liis  right  to  recover 
damages  tlierefor.  In  these  jurisdictions  the  mere  dissolution  of  an  attachment 
without  more  would  give  the  attachment  defendant  no  right  of  action.^^ 

4.  Persons  Entitled  to  Recover  — a.  Attachment  Defendant.  Defendant 
in  attachment  is  entitled  to  recover  for  the  attachment,  if  it  be  wrongful, 
unless  he  has  divested  himself  of  all  interest  in  the  attached  property  before  the 
attachment.    If  he  has  done  this  he  has  no  right  of  action.^^ 

b.  Officer  Levying  Attachment.  Ordinarily,  it  is  apprehended,  attachment 
bonds  are  conditioned  to  pay  damages  for  injuries  suffered  by  attachment 
defendant  only,  and  in  consequence  no  other  person  has  a  right  of  action  thereon. 
In  several  states,  however,  the  statutory  bond  is  broad  enough  to  include  injuries 
to  the  levying  officer/^ 

e.  Garnishees.  Where  a  bond  is  conditioned  to  pay  all  damages  that  may 
accrue  to  defendant  or  any  garnishee,  defendant  may  maintain  an  action  thereon 
to  the  use  of  any  garnishee  who  has  been  damaged  ;  ^  otherwise,  however,  where 
attachment  defendant  is  the  only  obligee  named  in  the  bond.^^ 

6.  Persons  Liable  — a.  In  General.  A  corporation  as  well  as  a  natural  person 
may  become  liable  for  wrongful  attachment  and  for  exemplary  as  w^ell  as  actual 


46.  Halm  v.  Seifert,  64  Mich.  647,  31  N.  W. 
564  (under  a  statute  requiring  a  bond 
conditioned  to  pay  all  damages  sustained  by 
reason  of  the  issuing  of  the  attachment  if 
plaintiff  shall  fail  to  recover  judgment  in 
attachment)  ;  Crandall  v.  Rickley,  25  Minn. 
119  (under  a  statute  requiring  a  bond  condi- 
tioned that  "  if  the  defendant  recovers  judg- 
ment, the  plaintiff  will  pay  all  costs  that 
may  be  awarded  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of 
the  ,  attachment  ")  ;  Harbert  i;.  Gormley,  115 
Pa.  St.  237,  8  Atl.  415  (under  a  statute  (act 
Mar.  17,  1869)  requiring  an  attachment  bond 
conditioned  that  if  plaintiff  fails  to  prosecute 
his  action  with  effect  and  recover  judgment 
against  defendant,  he  shall  pay  the  latter  all 
legal  costs  and  damages  which  he  may  sustain 
by  reason  of  the  attachment;  but  this  stat- 
ute is  materially  changed  by  the  act  of  May 
24,  1887.  See  infra,  note  86 )  ;  Maxwell  v.  Grif- 
fith, 20  Wash.  106,  54  Pac.  938  (under  Wash. 
Laws  (1893),  p.  119,  §  1,  subd.  4,  authoriz- 
ing an  appeal  from  an  order  refusing  to  dis- 
charge an  attachment,  and  subdivision  1,  pro- 
viding that  an  appeal  from  a  final  judgment 
should  bring  up  for  review  any  order  in  the 
same  action  made  before  or  after  judgment, 
which  is  held  to  repeal  by  implicatio.n  2 
Hill's  Code  Wash.  §  295,  providing  that  any 
action  may  be  brought  on  an  attachment 
bpnd  after  a  dissolution  without  waiting  for 
final  judgment). 

47.  Parties  entitled  to  sue  see  infra, 
XVIII,  B,  6,  e,  (I). 

Right  of  assignees  in  bankruptcy  and  as- 
signees for  benefit  of  creditors  to  sue  see 
infra,  XVIII,  B,  6,  e,  (i),  (b). 

Right  to  sue  of  stranger  whose  property 
has  been  wrongfully  seized  see  supra,  XIV, 
A,  6,  a,  (I). 

48.  Allen  v.  Champlin,  32  La.  Ann.  511; 
Watts  V.  Shropshire,  12  La.  Ann.  797  (in, 
which  cases  defendant  had  sold  the  prop-. 


erty  before  attachment)  ;  State  v.  Hiil,  60 
Mo.  App.  130  (where  defendant,  a  member  of 
a  partnership  and  a  minor,  had  divested  him- 
self of  all  interest  in  the  partnership  assets 
prior  to  the  attachment  by  disaffirming  his 
obligations  as  a  partner,  on  the  ground  of 
minority ) . 

49.  Thus,  where  the  condition  of  the  bond 

is  that  plaintiff  shall  pay  all  damages 
and  costs  that  may  accrue  to  any  officer  by 
reason  of  any  act  under  the  writ  done  by 
him  in  compliance  with  the  directions  of 
plaintiff,  such  condition  is  not  limited  in  its 
application  to  acts  done  by  the  sheriff  in  the 
seizure  of  the  property,  but  will  w^arrant  a 
recovery  by  him  on  the  bond  when,  after  sell- 
ing perishable  property,  he  pays  the  proceeds 
to  plaintiff,  on  the  promise  of  the  latter 
to  refund  if  he  should  not  be  entitled  thereto, 
and  is  subsequently  compelled  to  again  pay 
the  amount  of  such  proceeds  to  a  successful 
interpleader.  State  v.  Finke,  66  Mo.  App. 
238.  So,  where  an  attachment  bond  is  con- 
ditioned for  the  payment  of  costs  in  case 
plaintiff  fail  to  recover,  it  was  held  that  the 
sheriff  could  recover  thereon  the  expenses  of 
keeping  the  property  attached.  Read  v.  Wil- 
liams, 95  Ga.  108,  22  S.  E.  213. 

On  the  other  hand,  a  bond  conditioned  to 
pay  all  "  damages  sustained  by  any  person 
by  reason  of  the  suing  out "  an  attachment 
has  been  held  not  to  inure  to  the  benefit  of 
the  sheriff  who  levied  the  attachment  and 
took  care  of  the  property.  Mitchell  r.  Chan- 
cellor, 14  W.  Va.  22. 

50.  Barnes  v.  Webster,  16  Mo.  258,  57  Am. 
Dec.  232. 

Costs. —  The  garnishee  cannot  recover  by 
suit  upon  an  attachment  bond  any  expenses 
that  might  properly  have  been  adjudged  in 
his  favor  as  costs  in  the  garnishment  pro- 
ceeding, unless  he  shows  that  they  were  so 
adjudged.    State  v.  Bick,  36  Mo.  App.  114. 

51.  Kothermel  v.  Marr,  98  Pa.  St.  285. 
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damages,^^  altliough  it  has  been  held  that  a  county  cannot  become  liable.^ 
An  attaching  creditor  is  not  liable  for  acts  of  nonfeasance  or  misfeasance  com- 
mitted by  the  attaching  officer,  unless  he  directs  or  participates  in  the  wrong,^*  or 
ratifies  and  confirms  it  after  becoming  aware  of  it.^^  The  same  rule  applies  with 
regard  to  the  sureties  on  his  bond.^^ 

b.  Sureties  on  Attachment  Bond.  The  liability  of  a  surety  on  an  attachment 
bond  is' created  by  and  rests  alone  on  the  stipulations  of  the  bond.  He  has  a 
right  to  stand  on  the  very  term§  of  his  contract,  and  his  liability  will  not  be 
extended  beyond  the  fair  import  of  the  words  used  ;  ^'^  his  liability  is  one  not  to 
be  extended  by  implication,  nor  will  it  be  inferred  that  he  has  agreed  to  do  more 
than  that  which  is  fairly  expressed  in  the  bond.^^  It  is  a  consequence  of  the  rule 
stated  that  the  sureties  can  be  subjected  to  liability  on  the  bond  only  in  reference 


52.  Jefferson  County  Sav.  Bank  v.  Eborn, 
84  Ala.  529,  4  So.  386;  Western  News 
Co.  V.  Wilmarth,  33  Kan.  510,  6  Pac.  786; 
Emerson  v.  Skidmore,  7  Tex.  Civ.  App,  641, 
25  S.  W.  671. 

53.  Reed  v.  Howell  County,  125  Mo.  58,  28 
S.  W.  177,  46  Am.  St.  Hep.  466.  See  also 
Ashland  County  v.  Stahl,  48  Wis.  593,  4 
N.  W.  752,  where  this  question  was  discussed 
but  not  decided. 

54.  Burt  v.  Decker,  64  Iowa  106,  19  N.  W. 
873;  Michels  v.  Stork,  44  Mich.  2,  5  N.  V7. 
1034;  Blanchard  v.  Brown,  42  Mich.  46,  3 
N.  W.  246 ;  Baesly  t;.  Johnson,  10  Heisk. 
(Tenn.)  413;  Abbott  v.  Kimball,  19  Vt.  551, 
47  Am.  Dec.  708.  Contra,  McBeady  v.  Rogers, 
1  Nebr.  124,  93  Am.  Dec.  333,  which  case  it 
seems,  however,  proceeds  on  the  erroneous 
theory  that  when  it  is  determined  that  no 
grounds  of  attachment  lie  attachment  plain- 
tiff and  all  concerned  with  him  in  the  levy  of 
the  writ  are  trespassers  ah  initio. 

55.  Abbott  V.  Kimball,  19  Vt.  551,  47  Am. 
Dec.  708. 

This  doctrine  has  been  applied  in  cases 
where  the  attaching  officer  converts  the  prop- 
erty (Dawson  v.  Baum,  3  Wash.  Terr.  464, 
19  Pac.  46)  or  wrongfully  sells  it  without 
notifying  defendent  (Abbott  v.  Kimball,  19 
Vt.  551,  47  Am.  Dec.  708)  ;  where  he  fails  io 
serve  the  writ  properly,  or  to  give  defendant 
an  opportunity  to  select  such  property  as  he 
is  entitled  to  under  the  statutory  exemption 
(Michels  v.  Stork,  44  Mich.  2,  5  N.  W.  1034)  ; 
or  where  injuries  result  from  the  officer's 
neglect  in  not  taking  suitable  care  of  the  at- 
tached property  (Abbott  v.  Kimball,  19  Vt. 
551,  47  Am.  Dec.  708). 

56.  Dawson  v.  Baum,  3  Wash.  Terr.  464, 
19  Pac.  46. 

57.  Alabama. —  Crofford  v.  Vassar,  95  Ala. 
548,  10  So.  350. 

California. —  Elder  v.  Kutner,  97  Cal.  490, 
32  Pac.  563 ;  McDonald  v.  Fett,  49  Cal.  354. 

Illinois. —  Weir  v.  Dustin,  32  111.  App.  388. 

Indiana. —  Waring  v.  Fletcher,  152  Ind. 
620,  52  N.  E.  203. 

Kentucky. —  Martin  v.  Turpin,  22  Ky.  L. 
Rep.  424,  57  S.  W.  459. 

Maryland. —  Furness  v.  Read,  63  Md.  1. 

Nebraska. —  Hopewell  v.  McGrew,  50  Nebr. 
789,  70  N.  W.  397. 

Nevada. —  Quillen  v.  Arnold,  12  Nev.  234. 
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Pennsylvania. —  Rothermel  v.  Marr,  98  Pa. 
St.  285. 

Tennessee. —  Smith  v.  Eakin,  2  Sneed 
(Tenn.)  456. 

Virginia. —  Davis -y.  Com.,  13  G-ratt.  (Va.) 
139. 

Contribution.— Where  the  sureties  on  at- 
tachment bond  paid  a  judgment  for  all  dam- 
ages accruing  up  to  the  final  discharge  of 
the  attachment  and  filed  a  petition  against 
the  sureties  on  the  bond  in  error  for  contri- 
bution pro  rata,  it  war  held,  on  demurrer^ 
that  the  two  sets  of  sureties  were  not  co- 
sureties, and  that  there  was  no  right  of  sub- 
rogation or  contribution.  Bradford  v. 
Mooney,  2  Cine.  Super.  Ct.  468. 

Effect  of  condition  not  required  by  statute. 
—  Any  condition  included  in  the  bond,  as 
taken  by  the  clerk,  which  goes  beyond  the 
conditions  required  by  statute  and  the  'fiat 
of  the  judge,  is  void,  and  should  be  treated  as. 
surplusage.  The  bond,  however,  may  be  en- 
forced to  the  extent  of  its  lawful  conditions.. 
Ranning  v.  Reeves,  2  Tenn.  Ch.  263. 

Right  to  set  aside  judgment  irregularly  ob- 
tained.—  It  has  been  held  that  if  judgment 
has  been  obtained  irregularly  in  the  main 
action,  sureties  on  the  attachment  bond  can 
have  it  set  aside  on  a  seasonable  application, 
and  be  allowed  to  defend  on  the  merits. 
Jewett  V.  Crane,  35  Barb.  (K  Y.)  208,  13 
Abb.  Pr.  (N.  Y.)  97. 

58.  Furness  v.  Read,  63  Md.  1. 

Judgment  for  appraised  value  of  property 
against  sureties. —  Under  a  statute  providing 
"  that  no  greater  amount  shall  be  recovered 
of  the  said  securities,  than  the  appraised 
value  of  the  property  seized  by  the  officer," 
the  court,  on  a  verdict  for  a  greater  amount, 
should  render  judgment  against  the  principal 
and  sureties  for  the  appraised  value,  and 
against  the  principal  for  the  balance.  Holmes 
V.  Cooper,  27  Ark.  239. 

Statutory  modification  of  rule. — Ind.  Rev. 
Stat.  (1897),  §  1221,  modifies  the  general 
rule  to  the  extent  only,  that  if  the  bond  be 
defective,  it  is  to  be  read,  construed,  and  en- 
forced the  same  as  if  it  contained  all  the  con- 
ditions and  provisions  required  by  the  stat- 
ute. Where  the  omission,  if  any,  in  a  bond 
is  so  supplied,  the  bond  so  read  is  strictis- 
simi  juris.  Waring  V.  Fletcher,  152  Ind.  620^ 
52  N.  E.  203. 
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to  the  particular  writ  for  obtaining  which  it  was  given  and  they  cannot  be 
held  liable  where  the  terms  of  the  bond  have  been  changed,^  or  where  an  amend- 
ment is  permitted  in  the  action  in  which  the  bond  was  given  adding  new  parties 
and  changing  the  character  of  the  action .^^  So,  it  has  been  held  that  the  surety, 
by  signing  an  attachment  bond,  does  not  become  a  participant  in  the  seizure  or 
detention  of  the  attached  property  by  the  sheriff  or  liable  as  a  trespasser  for 
such  act.*"^ 

6.  Proceedings  to  Recover  For  Wrongful  Attachment  —  a.  Jurisdiction  and 
Venue.  It  has  been  held  that  an  action  for  wrongfully  suing  out  an  attachment 
in  one  state  may  be  maintained  in  another.^^  With  regard  to  the  jurisdiction  of 
particular  courts,  it  has  been  held  that  an  action  for  a  wrongful  suing  out  of  an 
attachment  is  in  effect  one  for  malicious  prosecution,  that  a  justice  court  has  no 
jurisdiction.*^  In  relation  to  venue,  it  has  been  held,  under' a  statute  providing 
that  an  action  for  a  trespass  may  be  prosecuted  in  the  county  in  which  the  cause 
of  action  accrued,  that  an  action  for  the  wrongful  seizure  of  property  under  a 
writ  of  attachment  may  be  brought  in  the  county  where  the  seizure  took  place,, 
although  none  of  the  defendants  are  residents  of  such  county,  and  that  a  suit  on 
the  attachment  bond  may  be  maintained  in  such  county.^^ 

b.  Sta,tute  of  Limitations.  The  time  when  the  statute  begins  to  run  against 
the  right  to  recover  damages  for  wrongful  attachment  depends  of  course  on  the 
character  of  the  remedy  by  which  it  is  sought  to  recover.  Thus,  if  the  form  of 
procedure  is  by  action  on  the  bond  in  a  jurisdiction  where  the  cause  of  action  is 
deemed  to  accrue  at  the  time  of  the  seizure,  the  statute  of  limitations  will  com- 
mence to  run  from  that  period.^^  If,  however,  the  right  to  proceed  either  on  or 
independently  of  the  attachment  bond  does  not  accrue  until  the  dissolution  of  the 
attachment,  or  until  the  final  determination  of  the  main  action,  the  statute  will  of 
course  cornmence  to  run  only  from  that  time.^"^ 


59.  Faulkner  v.  Erigel,  101  Ind.  329; 
Rodde  V.  Hollweg,  19  Ind.  App.  222,  49  N.  E. 
282;  Erwin  v.  Commercial,  etc..  Bank,  12 
Rob.  (La.)  227. 

Instances. —  If  levy  is  made  on  the  prop- 
erty of  a  third  person  instead  of  that  of  a 
person  against  whom  the  writ  was  sued  out 
there  can  be  no  liability  therefor  on  the 
bond.  Faulkner  v.  Brigel,  101  Ind.  329; 
Rodde  V.  Hollweg,  19  Ind.  App.  222,  49 
N.  E.  282;  Davis  v.  Com.,  13  Gratt.  (Va.) 
139.  So,  where  plaintiff  having  obtained  an 
attachment  abandoned  it  and  obtained  an- 
other, but  no  new  bond  was  executed,  the 
liability  of  the  surety  on  the  bond  first 
given  related  exclusively  to  the  first  attach- 
ment. Erwin  v.  Commercial,  etc..  Bank,  12 
Rob.  (La.)  227.  It  has  also  been  held  that 
where  an  attachment  was  made  against  a 
firm  by  the  firm-name,  and  a  bond  was- given 
conditioned  to  pay  the  partners  "  all  such 
damage  as  they  might  sustain,"  no  recovery 
"could  be  had  in  an  action  on  the  bond  for 
damage  sustained  by  one  partner  for  wrong- 
ful levy  on  his  individual  property.  Watts 
V.  Rice,  75  Ala.  289;  Mason  v.  Rice,  66  Iowa 
174,  23  N.  W.  384,  19  N.  W.  897. 

60.  Quillen  v.  Arnold,  12  Nev.  234. 

61.  Furness  v.  Read,  63  Md.  1. 

62.  McDonald  v.  Fett,  49  Cal.  354.  But 
compare  McReady  v.  Rogers,  1  Nebr.  124,  93 
Am.  Dec.  333,  where  it  was  held  that  the 
surety,  if  the  attachment  was  wrongful,  is 
not  liable  only  for  the  damages  done  to 
defendant  up  to  the  time  the  attachment 


Avas  dissolved,  but  is  also  liable  for  the  dam- 
ages if  the  sheriff  after  the  dissolution  of 
the  attachment  refused  to  return  the  prop- 
erty. 

63.  Wiley  v.  Traiwick,  14  Tex.  662. 

64.  Rice  i\  Day,  34  Nebr.  100,  51  N.  W. 
464. 

Presumption  as  to  jurisdiction  of  court  of 
another  state. —  In  an  action  on  an  attach- 
ment bond  given  in  another  state  in  a  suit,  of 
the  subject-matter  of  which  the  court  of  that 
state  had  jurisdiction,  it  will  be  presumed 
that  the  court  had  jurisdiction  to  issue  the 
attachment,  although  no  statute  of  that  state 
authorizing  attachment  is  pleaded.  Cun- 
ningham V.  Jacobs,  120  Ind.  306,  22  N.  E. 
335. 

65.  Perry  v.  Stephens,  77  Tex.  246,  13 
S.  W.  984.  See  also  Focke  v.  Blum,  82  Tex. 
436,  17  S.  W.  770;  Blum  v.  Strong,  71  Tex. 
321,  6  S.  W.  167. 

Suit  on  attachment  bond. —  Cahn  r.  Bon- 
nett,  62  Tex.  674. 

66.  Jordan  v.  Meyer,  90  Tex.  544,  39  S.  W. 
1081. 

67.  In  Kansas  an  action  to  recover  dam- 
ages on  an  attachment  bond  should  be  com- 
menced within  five  years  of  the  final  deter- 
mination of  the  district  court  that  the  order 
was  wrongfully  obtained.  Baker  f.  Skinner, 
63  Kan.  83,  64  Pac.  981. 

In  Louisiana,  where  a  sequestration  bond 
is  set  forth  in  the  petition,  the  action  for 
damages  will  be  considered  as  cx  contractu 
and  not  barred  by  the  prescription  of  one 
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e.  Methods  of  Enforcing  Liability  —  (i)  By  Proceedings  IN  Main  Action 
—  (a)  Assessing  Damages  on  Dissolution  or  Dismissal.  In  some  jurisdictions 
npon  the  dissolution  or  dismissal  of  the  attachment  in  proper  proceedings  for  that 
purpose,  the  damages  sustained  by  a  wrongful  attachment  may  be  assessed  and  a 
judgment  therefor  rendered  against  attachment  plaintiff  and  the  sureties  on  his 
attachment  bond.^^ 

(b)  Counter- Claim.  In  regard  to  the  right  to  counter-claim  damages  caused 
by  a  wrongful  attachment  in  the  jnain  suit  the  decisions  are  not  harmonious. 
Under  the  statute  in  one  state,™  if  the  attachment  is  issued  on  a  separate  petition 
subsequently  to  the  commencement  of  the  main  action,  defendant  cannot  counter- 
claim damages  therein  caused  by  the  wrongful  issue  of  the  writ.''^  So,  where, 
subsequently  to  the  commencement  of  the  suit  by  attachment,  defendant  makes 
a  general  assignment,  the  assignee  cannot  set  up  by  counter-claim  a  demand 
for  damages  caused  by  the  attachment.'^^  On  the  other  hand,  where  an  affidavit 
and  bond  for  attachment  are  filed  with  the  petition  in  the  action,  and  the  writ 
immediately  sued  out,  the  right  to  recover  damages  sustained  by  defendant  from 
the  wrongful  suing  out  of  the  writ  is  a  claim  held  by  him  at  the  commencement 
of  the  action,  within  the  meaning  of  the  statute,  and  it  may  b©  set  up  by  way  of 
■counter-claim  in  the  same  action.''^    The  fact  that  the  counter-claim  was  interposed 


year,  although  damages  are  demanded  in  the 
petition  for  a  larger  amount  than  the  pen- 
alty expressed  in  the  bond.  Biggs  v.  D'Aquin, 
13  La.  Ann.  21. 

In  Texas  an  action  for  wrongful  attach- 
ment is  barred  by  the  two  years'  statute 
of  limitations.  Woods  v.  Huffman,  64  Tex. 
98. 

68,  Owing  to  the  great  variety  of  statutes 

on  the  subject,  the  methods  of  enforcing  lia- 
bility for  injuries  caused  by  wrongful  at- 
tachments are  very  numerous.  In  most  ju- 
risdictions, several  modes  of  obtaining  redress 
for  such  injuries  are  open  to  attachment  de- 
fendant.   See  infra,  XVIII,  B,  6,  c,  (i),  (ii). 

69.  In  Arkansas,  when  attachment  de- 
fendant obtains  a  judgment  dissolving  the 
attachment,  damages  caused  thereby  may  be 
assessed  by  the  court  or  jury,  and  judgment 
rendered  against  plaintiff  and  his  sure- 
ties on  the  bond  for  the  amount  of  damages 
and  costs  of  the  attachment.  Sandels  &  H. 
Dig.  Ark.  (1894),  §  362.  See  also  Adkins  i;. 
Lacy,  68  Ark.  170,  56  S.  W.  876;  Goodbar 
i:.  Lindsley,  51  Ark.  380,  11  S.  W.  577,  14  Am. 
St.  Rep.  54;  Holliday  v.  Cohen,  34  Ark.  707. 

In  Mississippi  if  the  attachment  be  dis- 
solved on  trial  of  the  plea  in  abatement 
(Miss.  Anno.  Code  (1892),  §  166.  See  also 
Marqueze  v.  Sontheimer,  59  Miss.  430;  Roach 
V.  Brannon,  57  Miss.  490;  Fleming  v.  Bailey, 
44  Miss.  132),  or  if  plaintiff  dismiss  the 
attachment  (Dean  v.  Stephenson,  61  Miss. 
175;  Miss.  Anno.  Code  (1892),  §  168),  dam- 
ages shall  be  assessed  by  the  jury,  and  judg- 
ment rendered  against  plaintiff  and  the 
sureties  on  the  bond  for  the  damages  so  as- 
sessed and  the  costs  of  suit;  but  where  the 
attachment  is  defeated  on  the  ground  that 
the  debt  sued  on  is  not  due  defendant  is  not 
entitled  to  have  damages  so  assessed  (Betan- 
court  V.  Maduel,  69  Miss.  839,  11  So.  111). 
The  issue  to  be  tried  and  determined  by  the 
jury  is  "  whether  the  said  attachment  was 
wrongfully  sued  out "  and  not  whether  the 

[XVIII,  B,  6,  e,  (i),  (a)] 


facts  stated  in  the  affidavit  are  actually  true 
or  false.  Cocke  v.  Kuykendall,  41  Miss.  65, 
68. 

In  Wisconsin,  if  the  trial  of  the  traverse 
of  the  affidavit  for  attachment  occurs  before 
the  trial  of  the  main  action  and  is  decided 
in  favor  of  defendant,  the  jury  shall  assess 
the  damages  sustained  thereby,  which  with 
the  costs  shall  be  applied  as  a  set-off  to 
plaintift''s  demand,  and  if  in  excess  of  it, 
or  plaintiff  fail  to  recover,  the  verdict 
shall  be  for  defendant  for  the  amount  due. 
If  the  trial  be  after  the  trial  of  the  main 
action  the  court  may  impanel  a  jury  or  pro- 
ceed itself  to  assess  such  damages,  and  shall 
in  like  manner  apply  the  same  when  so  as- 
sessed, with  the  costs  so  taxed,  as  a  set-off 
to  plaintiff's  demand  as  established  upon 
the  trial,  and  give  judgment  accordingly. 
Wis.  Rev.  Stat.  (1898),  §  2746.  See  also 
Meshke  v.  Van  Doren,  16  Wis.  319.  In  a 
very  recent  decision  it  was  said  that  in  the 
absence  of  statutory  direction  the  better 
practice  in  attachment  suits  is  to  try  the 
main  issue  first,  and  in  the  event  that  de- 
fendant succeeds  to  take  up  the  trial  of  the 
claim  for  damages.  Union  Nat.  Bank  v. 
Cross,  100  Wis.  174,  75  N.  W.  992. 

Contra,  in  Hawaii,  where  damages  for 
wrongfully  suing  out  an  attachment  cannot 
be  recovered  in  the  attachment  suit.  Kerr  V. 
Hyman,  6  Hawaii  300. 

70.  Iowa  Code  (1897),  §§  3570,  3888. 

71.  Youngerman  v.  Long,  95  Iowa  185,  63 
N.  W.  674;  Reed  v.  Chubb,  9  Iowa  178. 

72.  Rumsey  v.  Robinson,  58  Iowa  225,  12 
N.  W.  243. 

The  reason  assigned  in  both  cases  is  that 
the  cause  of  action  treated  as  a  counter- 
claim must  be  held  by  defendant  at  the 
time  the  suit  was  commenced  in  which  the 
counter-claim  is  interposed.  See  cases  cited 
supra,  notes  71,  72. 

73.  Iowa  City  Branch  State  Bank  v.  Mor- 
ris,  13  Iowa  136;   Stadler  v.  Parmlee,  10 
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merely  for  delay  cannot  alter  the  right  of  the  party  to  file  such  a  plea.  There  is 
no  means  of  determining  that  the  defense  is  frivolous  but  by  trial.'''^  The  counter- 
claim may  be  based  upon  tlie  bond  when  it  is  joint  and  several/^  or  upon  the  cause 
of  action  for  the  wrongful  attachment  independently  of  the  bond.''^  If  the  bond 
is  joint,  only,  attachment  defendant  cannot  counter-claim  damages  thereon  in  the 
main  action,  because  he  cannot  sue  one  of  the  obligors  alone.''  In  some  states 
the  right  to  counter-claim  damages  for  wrongful  attachment  in  the  main  action  is 
maintained,  and  that  too  without  any  such  qualification  as  hitherto  mentioned ; '^^ 
but  in  others  damages  arising  from  a  wrongful  attachment  cannot  be  counter- 
claimed  in  the  main  action."^^ 


Iowa  23;  Eeed  v.  Chubb,  9  Iowa  178.  See 
also  Town  V.  Bringolf,  47  Iowa  133. 

Joinder  in  prayer  for  relief  by  intervener 
and  defendant. —  Several  days  after  suit  in 
attachment  was  begun  defendant  assigned; 
the  assignee  filed  a  petition  of  intervention, 
alleging  the  wrongful  suing  out  of  the  at- 
tachment and  asking  for  damages  on  the 
bond,  and  he  was  joined  in  his  prayer  by 
defendant,  who  pleaded  a  counter-claim.  It 
was  held  that  as  defendant  and  intervener 
joined  in  their  prayer  for  relief,  the  right 
to  prosecute  the  counter-claim  was  given  by 
the  section  which  provides  that  defendant  in 
attachment  may  sue  on  the  attachment  bond 
by  way  of  counter-claim  and  recover  damages 
as  in  the  original  action.  Eingen  Stove  Co. 
V.  Bowers,  109  Iowa  175,  80  N.  W.  318. 

What  is  commencement  of  action  within 
the  rule. — A  landlord  in  an  action  for  rent 
sued  out  an  attachment,  and  upon  its  being 
quashed  filed  an  amended  petition  in  equity 
for  the  foreclosure  of  the  lien  under  the  lease, 
as  a  mortgage.  It  was  held  that  the  filing 
of  the  amended  petition  was  not  the  begin- 
ning of  a  new  action;  hence  damages  caused 
to  defendant  by  the  attachment  could  not  be 
pleaded  as  a  counter-claim,  as  they  were  not 
an  existing  cause  of  action  at  the  time  of 
the  commencement  of  the  suit  as  required 
by  statute.  Youngerman  v.  Long,  95  Iowa 
185,  63  N.  W.  674. 

74.  Town  V.  Bringolf,  47  Iowa  133. 

75.  Stadler  v.  Parmlee,  10  Iowa  23.  See 
also  Rumsey  v.  Robinson,  58  Iowa  225,  12 
N.  W.  243. 

76.  Stadler  v.  Parmlee,  10  Iowa  23.  See 
also  Swan  v.  Smith,  26  Iowa  87,  and  cases 
cited  swpra,  notes  73,  74. 

77.  Stadler  v.  Parmlee,  10  Iowa  23. 

78.  Waugenheim  v..  Graham,  39  Cal.  169 
(under  a  statute  defining  a  counter-claim  as 
a  cause  of  action  arising  out  of  the  trans- 
action set  forth  in  the  complaint  or  answer 
Ixs  the  foundation  of  plaintiff's  claim  or  de- 
fendant's defense,  or  connected  with  the  sub- 
ject of  the  action)  ;  H  Jf  v.  Curtis,  68  Tex. 
640,  5  S.  W.  451 ;  Reed  v.  Samuels,  22  Tex. 
114,  73  Am.  Dec.  253;  Michigan  Stove  Co. 
V.  Waco  Hardware  Co.,  22  Tex.  Civ.  App. 
293,  54  S.  W.  357  (under  statutes  providing 
that  whether  plaintiff's  demand  be  a  debt  or 
unliquidated  damages,  defendant  may  plead 
and  set  up  any  counter-claim  founded  on  a 
cause  of  action  arising  out  of  or  incident  to 
or  connected  with  plaintifl''s  cause  of  action, 
and  the  counter-claim  may  be  pleaded,  al- 


though arising  Subsequently  to  plaintiff's 
cause  of  action) . 

In  California  it  was  held  that  the  counter- 
claim was  "  connected  with  the  subject  of 
the  action."  Waugenheim  v.  Graham,  39  Cal, 
169. 

In  Idaho  damages  resulting  from  a  wrong- 
ful attachment  were  allowed  to  be  counter- 
claimed  where  the  attachment  was  dissolved 
before  answer.  Willman  v.  Friedman,  ( Ida. 
1894)  38  Pac.  937,  under  a  statute  provid- 
ing that  whenever  defendant  seeks  affirmative 
relief  against  any  party,  relating  to  or  de- 
pending upon  a  contract  or  transaction  upon 
which  the  action  is  brought,  or  affecting  the 
property  to  which  the  action  relates,  he  may, 
in  addition  to  his  answer,  file  at  the  same 
time,  or,  by  permission  of  the  court,  sub- 
sequently, a  cross-complaint. 

In  Texas  it  was  said  that  the  damages 
complained  of  arose  out  of  a  suit  instituted 
by  plaintiff.  Michigan  .Stove  Co.  v.  Waco 
Hardware  Co.,  22  Tex.  Civ.  App.  293,  54 
S.  W.  357. 

In  Wisconsin,  in  at  least  one  reported  de- 
cision, it  appears  that  a  counter-claim  was 
set  up  after  the  dissolution  of  the  attach- 
ment, and  no  question  being  raised  as  to  its 
propriety,  the  supreme  court  affirmed  in  part 
a  judgment  awarding  defendant  damages  on 
such  counter-claim.  Braunsdorf  v.  Fellner, 
76  Wis.  1,  45  N.  W.  97. 

79.  In  Kansas  it  has  been  held  that  a 
claim  for  damages  for  the  wrongful  suing 
out  of  an  attachment  not  based  upon  the 
bond  is  not  a  proper  subject  for  a  counter- 
claim in  the  main  action,  because  it  is  not 
connected  with  the  foundation  or  subject  of 
the  action  within  the  meaning  of  the  stat- 
utes relating  to  counter-claims.  Carver  v. 
Shelly,  17  Kan.  472. 

In  Kentucky,  under  a  statute  defining  a 
counter-claim  as  a  cause  of  action  in  favor  of 
defendant  against  plaintiff',  arising  out  of 
the  contract  or  transactions  set  forth  in 
the  petition  as  the  foundation  of  plain- 
tiff's claim,  or  connected  with  the  subject 
of  the  action,  it  was  held  that  suclv  dam- 
ages did  not  arise  out  of  the  contract  set 
forth  in  the  petition,  or  out  of  any  trans- 
action set  forth  in  the  petition,  as  the  foun- 
dation of  the  action.  Nolle  r.  Thompson,  3 
Mete.  (Ky.)  121. 

In  Missouri  it  was  held  in  a  decision  of 
not  very  recent  date  that  damages  caused  by 
a  wrongful  attach nient  cannot  be  eounter- 
clainiod  in  the  main  action.     Hembrock  V. 
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(c)  Reconvention.  In  Texas  it  is  well  settled  that  damages  caused  by  a 
wrongful  attachment  may  be  pleaded  in  reconvention  in  the  action  in  which  the 
attachment  was  sued  out,  and  none  of  the  decisions  in  which  this  question  arises, 
mention  any  special  statutory  authorization  therefor.^^  In  pleading  in  reconven- 
tion defendant  may  declare  either  independently  of  or  upon  the  attachment 
bond.^^  Under  the  statute  of  Louisiana  relating  to  reconvention  it  has  been 
held  that  defendant  in  an  action  commenced  by  attachment,  if  he  resides  in 
the  same  parish  as  plaintiff,  cannot  institute  a  demand  in  reconvention  for  dam- 
ages growing  out  of  the  attachment.^^  Nevertheless,  in  a  case  where  plaintiff  in 
attachment  was  a  non-resident,  defendant  pleaded  in  reconvention  the  damages 
resulting  from  the  wrongful  seizure,  and  no  question  was  raised  as  to  the  propriety 
of  this  practice.^^ 

(d)  Set- Off.  -It  has  been  held  that  in  an  action  aided  by  attachment  damages 
on  the  ground  that  the  attachment  was  wrongful  are  not  a  proper  subject  of  set- 
off, because .  not  in  existence  at  the  commencement  of  the  suit.^^    Again,  it  has 


Stark,  53  Mo.  588,  no  statute  being  men- 
tioned or  reason  assigned  for  so  holding. 

Nebraska, —  Tessier  v.  Lockwood,  18  Nebr. 
167,  24  N.  W.  734,  under  a  statute  defin- 
ing a  counter-claim  as  a  claim  existing  in 
favoir  of  defendant  and  against  plaintiff,  be- 
tween whom  a  several  judgment  might  be  had 
in  the  action,  and  arising  out  of  the  contract 
or  transactions  set  forth  in  the  petition  as 
the  foundation  of  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action.  The 
court  based  its  ruling  on  the  view  that  de- 
fendant's claim  must  be  one  upon  which  he 
could  at  the  date  of  the  commencement  of 
the  suit  maintain  an  action  on  his  part 
against  plaintiff,  and  that  therefore  dam- 
ages caused  by  the  wrongful  attachment  could 
not  be  counter-claimed. 

North  Carolina. —  Kramer  v.  Thomson- 
Houston  Electric  Light  Co.,  95  N.  C.  277, 
where  the  court,  without  paying  any  special 
attention  to  the  wording  of  the  statutes  re- 
lating to  counter-claims,  held  that  there  could 
be  no  cause  of  action  until  the  action  or  the 
provisional  remedy  in  it  was  determined. 

Ohio. —  Donnegan  v.  Armour,  3  Ohio  Cir. 
Ct.  432,  under  a  statute  the  provisions  of 
which  are  identical  with  those  of  the  Ne- 
braska statute  set  out  above  in  this  note. 

80.  Tynberg  v.  Cohen,  76  Tex.  409,  13 
S.  W.  315;  Half  v,  Curtis,  68  Tex.  640, 
5  S.  W.  451;  Schrimpf  v.  McArdle,  13  Tex. 
368;  Walcott  v.  Hendrick,  6  Tex.  406; 
South  Texas  Nat.  Bank  v.  Lagrange  Oil-Mill 
Co.,  (Tex.  Civ.  App.  1897)  40  S.  W.  328;  Green 
V.  Carlton,  1  Tex.  App.  Civ.  Cas.  §  833; 
Davis  V.  Rawlins,  1  Tex.  App.  Civ.  Cas.  §  17. 

Injury  caused  by  attachment  in  another 
state. — Where  plaintiffs  brought  an  action  on 
a  claim  in  Louisiana  and  sued  out  a  wrong- 
ful attachment,  and  subsequently  brought 
suit  on  the  same  claim  in  Texas,  defendants 
could  enter  a  reconvention  plea  and  set  off 
the  damages  caused  by  the  wrongful  suing 
out  of  the  attachment.  Wiley  V.  Traiwick, 
14  Tex.  662. 

One  of  several  defendants  in'  attachment 
may  plead  in  reconvention  such  damages  as 
he  has  sustained  by  such  wrongful  attach- 
ment.   P'unchard  v.  Taylor,  23  Tex.  424. 
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Right  as  affected  by  replevin  of  property. 

—  Defendant  whose  property  has  been  at- 
tached may  in  the  attachment  action  plead 
in  reconvention  to  recover  his  damages, 
although  he  has  replevied  the  property. 
Green  v.  Carlton,  1  Tex.  App.  Civ.  Cas. 
§  833. 

Right  to  consolidate  reconvention  proceed- 
ings with  suit  on  bond. — Where  defendant  in 
attachment  sues  on  the  bond,  afterward 
pleads  the  same  matter  in  reconvention  to 
the  original  suit,  and  moves  to  consolidate, 
the  motion  should  be  overruled,  as  his  proper 
course  is  to  dismiss  the  suit  on  the  bond. 
Castro  V.  Whitlock,  15  Tex.  437. 

81.  Munnerlyn  v.  Alexander,  38  Tex.  125. 
See  also  Wallace  v.  Finberg,  46  Tex.  35,  where 
this  was  done ;  and  cases  cited  supra,  note  80. 

82.  La.  Code  Prac.  art.  375. 

83.  Coco  V.  Guyral,  36  La.  Ann.  293; 
Davis  V.  Binion,  5  La.  Ann.  248.  To  same 
effect  see  Nuzum  v.  Gore,  24  La.  Ann.  208. 

The  reason  assigned  for  this  is  that  such  a 
demand  is  not  only  different  from  the  main 
action  but  is  not  necessarily  connected  with 
and  incidental  thereto.  Coco  v.  Guyral,  36 
La.  Ann.  293. 

84.  Bloch  V.  His  Creditors,  46  La.  Ann. 
1334,  16  So.  267. 

Under  the  terms  of  the  statute  it  would 
seem  that  this  practice  is  permissible;  and 
in  other  cases  pleas  of  -  reconvention  for  dam- 
ages caused  by  wrongful  attachment  were  set 
up  without  any  question  as  to  their  pro- 
priety, presumably  because  plaintiff  and 
defendant  were  not  residents  of  the  same  par- 
ish. Whether  they  were  or  were  not  did  not 
appear.  Baldwin  v.  Mumford,  35  La.  Ann. 
348;  Preston  v.  Slocomb,  1  La.  Ann.  382; 
Offutt  V.  Edwards,  9  Rob.  (La.)  90. 

85.  Donnegan  v.  Armour,  3  Ohio  Cir.  Ct. 
432. 

In  an  action  of  debt  it  was  held  that  an 
averment  in  the  answer  that  plaintiff  had 
obtained  and  sold  the  property  attached,  and 
praying  for  damages  for  its  value,  should  be 
stricken  out.  Atkins  v.  Swope,  38  Ark.  528, 
where  the  court  further  said  that  a  means 
of  obtaining  satisfaction  was  provided  by 
statute. 
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been  held  that  where  a  suit  is  commenced  bj  attacliment,  damages  alleged  to  be 
sustained  bj  the  issue  thereof  cannot  be  set  off  in  such  action  pending  a  rule  to 
dissolve  the  attach ment.^^  ^ 

(ii)  Br  PROCEEDINGS  Subsequent  to  Main  Action — (a)  In  General. 
"Where  the  statute  requires  plaintiff  in  attachment  to  give  bond  conditioned  to 
pay  all  damages  caused  bj  the  attachment,  if  it  be  wrongfully  sued  out,  an  action 
may  of  course  be  maintained  on  the  bond  for  such  damages  as  may  be  occasioned 
by  a  breach  of  the  conditions  of  such  bond.  Whether  the  party  aggrieved  has 
any  other  remedy  than  by  an  action  on  the  bond  for  an  injury  caused  by  an 
attachment,  which  lacks  the  elements  of  a  malicious  attachment,  is  a  proposition 
in  regard  to  which  there  is  some  conflict  of  authority.^'^ 

(b)  By  Action  Independently  of  Bond.  It  is  held  in  a  number  of  states  that 
the  sole  remedy  of  the  party  is  by  action  on  the  bond,^^  In  other  states  the  con- 
tmry  conclusion  has  been  reached  upon  the  theory  that  statutes  of  the  character 
under  consideration  impose  a  liability  for  wrongful  attachment,  which  may  be 
enforced  independently  of  the  bond;  and  they  accordingly  allow  the  party 
-aggrieved  the  option  of  bringing  suit  on  the  bond,  or  in  tort  for  the  wrong.^^ 

(c)  By  Motion  Before  Court  Passing  Upon  Original  Cause.  In  Tennessee 
•defendant  in  attachment  may  at  his  discretion  when  the  attachment  has  been 
'dismissed,  proceed  to  recover  damages  by  motion  before  the  court  that  passed 
upon  the  original  cause.^*^ 


86.  Gunnis  v.  Cluff,  111  Pa.  St.  512,  4  Atl. 
920;  Shaw  v.  Folkers,  12  Wkly.  Notes  Cas. 
(Pa.)  518. 

In  a  later  Pennsylvania  decision  it  is  held 
that  damages  caused  by  wrongful  attachment 
'Cannot  be  set  off  in  the  main  action,  because 
no  breach  of  the  bond  occurs  until  final  de- 
termination of  the  action,  liability  on  the 
bond  being  conditioned  upon  plaintiff's  fail- 
ure "  to  prosecute  the  action  commenced  by 
said  attachment  with  effect  and  recover  a 
judgment  against  the  said  defendant."  Har- 
bert  V.  Gormley,  115  Pa.  St.  237,  8  Atl.  415, 
construing  act  of  Mar.  17,  1869,  which  has 
been  materially  modified  by  amendment  [act 
of  May  24,  1887],  whereby  plaintiti's  liability 
is  conditioned  on  his  failure  to  prosecute  the 
attachment  with  ettect,  or  in  case  it  be 
quashed,  dissolved,  or  ended. 

87.  See  infra,  XVIII,  B,  6,  j,  (i),  (b). 

88.  loioa. —  Frantz  v.  Hanford,  87  Iowa 
469,  54  N.  W.  474;  Tallant  v.  Burlington 
Gas-light  Co.,  36  Iowa  262 ;  McLaren  v. 
Hall,  26  Iowa  297;  Abbott  v.  Whipple,  4 
Greene  (Iowa)  320. 

Nebraska. —  Storz  v.  Finklestein,  48  Nebr. 
27,  66  N.  W.  1020,  30  L.  R.  A.  644. 

Neio  Yor/c— Day  v.  Bach,  87  N.  Y.-  56; 
,Sprague  v.  Parsons,  13  Daly  (N.  Y.)  553. 

0/iio.— Withan  v.  Hubbell,  4  Ohio  Dec. 
('Reprint)  75,  Clev.  L.  Kec.  1.  Compare 
Botefuhr  v.  Leffingwell,  21  Ohio  Cir.  Ct.  584, 
which  leans  strongly  to  the  contrary  view, 
where  it  is  held  that  attachment  defendant 
has  a  right  of  action  against  plaintiff,  who  has 
been  required  to  give  bond  that  he  will  pay 
all  damages,  although  plaintiff  does  not  sign 
the  bond,  and  although  the  suing  out  of  the 
writ  was  not  malicious. 

Oregon. —  Mitchell  r.  Silver  Lake  Lodge, 
29  Oreg.  294,  45  Pac.  798. 

89.  Wilson  v.  Outlaw,  1  Minor  (Ala.)  367 
( which  case  has,  however,  long  since  been 


discredited;  no  right  of  action  now  exists  in 
Alabama  for  a  merely  wrongful  attachment 
independently  of  the  bond.  See  supra,  XVIII, 
B,  1,  a)  ;  Fry  v.  Estes,  52  Mo.  App.  1.  See 
also  McLaughlin  v.  Davis,  14  Kan.  168,  which 
it  is  believed  was  decided  in  accordance  with 
the  rule  stated  in  the  text. 

In  Alabama  a  statute,  since  repealed, 
which  provided  that  when  an  original  attach- 
ment shall  have  been  wrongfully  or  vexa- 
tiously  sued  out  defendant  may  at  any 
time  commence  suit  against  plaintiff  and 
recover  any  damages  which  he  may  have  sus- 
tained was  held  to  authorize  an  action  on  the 
case  for  a  mere  wrongful  attachment.  Seay 
V.  Greenwood,  21  Ala.  491;  Donnell  v.  Jones, 
13  Ala.  490,  48  Am.  Dec.  59;  Brown  V.  Isbell, 
11  Ala.  1009;  Kirksey  v.  Jones,  7  Ala.  622. 

In  Tennessee  there  is  a  statute  which  pro- 
vides that  all  wrongs  and  injuries  to  the 
property  and  person,  for  which  money  only  is 
demanded  as  damages,  may  be  redressed  by 
an  action  on  the  facts  of  the  case.  This  pro- 
vision, in  connection  with  the  statute  requir- 
ing an  attachment  bond,  is  held  to  authorize 
an  action  independently  of  the  bond.  Ren- 
kert  V.  Elliott,  11  Lea  (Tenn.)  235  [distin- 
guishing Sloan  V.  McCrackon,  7  Lea  (Tenn.) 
626;  Smith  v.  Eakin,  2  Sneed  (Tenn.)  456; 
Smith  V.  Story,  4  Humphr.  (Tenn.)  168, 
which  were  decided  before  the  enactment  of 
the  present  code] ;  Jerman  r.  Stewart,  12  Fed. 
266. 

90.  It  is  competent  for  the  court  in  which 
the  bond  was  executed  to  ascertain  and  as- 
sess the  damages.  The  motion  is  an  inde- 
pendent suit,  and  is  a  substitute  for  an  action 
at  law  upon  the  attachment  bond.  INIacheca 
r.  Panesi,  4  Lea  (Tenn.)  544.  The  proceed- 
ings under  it  are  distinct  from  the  original 
cause,  although  growing  out  of  it.  ]\Iacheca 
r.  Panesi,  4  Lea  (Tenn")  544. 

Revival  against  administrator. —  In  a  mo- 
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(d)  By  Set- Off  or  Counter- Claim  in  Subsequent  Action.  While  it  has  beens 
held  that  where  an  attachment  has  been  dissolved,  the  damages,  if  capable  of 
liquidation,  may  be  set  off  in  a  subsequent  action  by  plaintiff  against  defendant 
on  the  same  cause  of  action,^^  ordinarily  the  right  to  set  up  such  damages  by  way 
of  a  counter-claim  or  set-off  in  a  subsequent  action  does  not  exist  especially  when 
the  damages  are  incapable  of  liquidation.^^ 

(e)  Election  of  Remedies  and  Use  of  One  Remedy  as  Bar  to  Another.  In 
jurisdictions  where  exemplary  or  punitive  damages,  as  well  as  actual  damages,, 
may  be  recovered  in  an  action  on  a  bond,^^  an  action  on  the  bond  will,  it  is- 
apprehended,  operate  as  a  bar  to  an  action  for  malicious  attachment ;  but  if,  as  is 
the  case  in  most  jurisdictions,  the  bond  is  held  to  cover  only  actual  damages,  a, 
suit  on  the  bond  will  not  be  a  bar  to  an  action  for  malicious  attachment.^^  If 
defendant  in  attachment  counter-claims  darnages  on  the  bond,  a  recovery  thereon 
is  a  bar  to  a  recovery  in  a  subsequent  suit  of  any  further  damages  for  the  same- 
cause.^^  If  several  attachments  in  different  actions  levied  on  the  same  property 
are  all  discharged  the  debtor  may  elect  to  bring  an  action  for  damages  against 
the  obligors  on  any  particular  bond.^^  Where  a  party  prosecutes  concurrently  an 
action  at  law  on  the  attachment  bond  against  the  principal  obligor  alone  and 
motions  in  equity  against  the  principal  obligor  and  his  sureties,  the  court  will  on 
its  own  motion  require  him  to  elect  whether  he  will  proceed  at  law  or  in  equity.^^ 


tion  for  damages  on  an  attachment  bond  it 
is  not  essential  that  there  should  be  a  re- 
viAal  against  the  administrator  of  a  surety 
who  died  pending  the  proceedings.  The  pro- 
ceedings could  be  dismissed  as  to  any  surety 
-or  allowed  to  abate  as  to  the  estate  of  one 
dying.  Powers-Taylor  Drug  Co.  f.  Wafford, 
(Tenn.  €h.  1899)  63  S.  W.  243. 

91.  Plunkett  i;.  Sauer,  12  Wkly.  Notes  Cas. 
(Pa.)  362,  under  a  statute  requiring  a  bond 
conditioned  that  plaintiff  shall  pay  damages 
if  he  fail  to  prosecute  his  action  with  effect 
and  recover  judgment  against  defendant. 

92.  In  Colorado  it  has  been  held  that 
where  a  person  to  whom  a  claim  is  assigned 
dismisses  a  suit  aided  by  attachment  begun 
by  him  and  reassigns  the  claim  to  the  orig- 
inal holder,  who  sues  thereon,  defendant 
cannot  counter-claim  damages  caused  by  the 
attachment  in  the  former  suit  on  the  attach- 
ment bond  therein  given.  Drake  L'.  Avanzini, 
20  Colo.  104,  36  Pac.  846,  where  the  fol- 
lowing reasons  were  alleged :  ( 1 )  that 
plaiiitiff  was  not  a  party  to  that  instrument, 
and  (2)  that  if  he  could  be  held  liable  for 
a  portion  of  such  damages  by  reason  of  being 
a  party  in  interest  in  the  action,  such  liabil- 
ity would  be  a  joint  one  and  not  available 
as  a  counter-claim  in  an  action  brought  by 
him  to  recover  an  individual  indebtedness. 
And  in  Esbensen  v.  Hover,  3  Colo.  App.  467, 
33  Pac.  1008,  Avhere  the  action  was  for  goods 
sold  and  delivered,  it  was  held  that  defend- 
ants'  could  not  counter-claim  damages  arising 
from  an  excessive  levy  under  a  writ  of  at- 
tachment issued  therein,  because  such  dam- 
ages did  not  arise  out  of  the  transaction  set 
forth  in  the  complaint,  and  was  not  con- 
nected with  the  subject  of  the  action. 

In  Dakota  it  has  been  held  that  in  an  ac- 
tion on  an  account,  an  attachment  bond  given 
by  plaintiffs  with  sureties  in  a  former  action 
on  the  same  account,  conditioned  to  pay  costs 
and  damages  if  judgment  should  be  rendered 
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for  defendants,  or,  if  the  attachment  should 
be  dissolved,  cannot  be  set  up  as  a  counter- 
claim. Schuster  v.  Thompson,  6  Dak.  10,  50 
N.  W.  125. 

In  Wisconsin  it  has  been  held  that  dam- 
ages for  a  wrongful  attachment,  which  was- 
sued  out  without  malice  and  afterward  dis- 
continued, cannot  be  set  up  as  a  counter- 
claim by  the  debtor  in  a  subsequent  action 
brought  against  him  by  the  attaching  cred- 
itor, defendant's  remedy  being  to  obtain  an 
assessment  of  damages  in  the  original  action. 
and  the  rendition  of  judgment  thereon  and 
the  issue  of  an  execution  on  the  judgment,  or 
an  action  on  plaintiff's  undertaking  for  the 
recovery  of  the  judgment.  Ashland  County 
V.  Stahl,  48  Wis.  593,  4  N.  W.  752,  under 
a  statute  changed  somewhat  by  subsequent 
legislation.  See  Wis.  Rev.  Stat.  (1898),, 
§§  2732,  2746. 

93.  See  infra,  XVIII,  B,  6,  j,  (i),  (a), 
(2). 

94.  See  infra,  XVIII,  B,  6,  j,  (i),  (a)„ 
(1)  ;  and  Malicious  Prosecution. 

95.  Davis  v.  Milburn,  4  Iowa  246. 

96.  Viele  v.  Edwards,  4  Ky.  L.  Rep.  903. 
Where  two  attachments  were  levied  on  the 

same  property,  and  in  the  second  one  defend- 
ant reconvened  and  recovered  damages,  this 
did  not  operate  as  a  bar  to  an  action  against 
the  prior  attaching  creditors  for  wrongful  at- 
tachment. Torrey  v.  Schneider,  74  Tex.  116, 
11  S.  W.  1068. 

97.  Kendrick  v.  Moss,  104  Tenn.  376,  58- 
S.  W.  127. 

But  where  an  attachment  defendant  brings 
an  action  on  the  bond  and  also  an  action 
against  the   creditor  and   the   officer  who 

seized  the  property  he  cannot  be  required  to 
elect  as  to  which  action  he  will  prosecute, 
when  the  petition  in  the  latter  action  fails 
to  state  a  cause  of  action.  Jones  v.  Bryant, 
10  Ky.  L.  Rep.  545.  It  has  also  been  held 
that  the  owner  of  goods  wrongfully  attached 
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A¥liere  judgiitent  is  rendered  for  attachment  defendant  on  a  counter-claim 
for  damages,  and  the  judgment  orders,  in  addition  to  the  payment  of  damages, 
the  return  of  the  property  or  the  payment  of  its  value  in  a  designated  sum,  and 
the  damages  are  paid,  but  the  property  is  not  returned,  a  suit  will  lie  on  the 
atiachment  bond  for  its  value  as  lixed  by  the  judgment.^^ 

d.  Conditions  Precedent  to  Enforcement  of  Liability  —  (i)  Demand?'^  It  is 
held  in  some  states  that  it  is  not  necessary  to  make  a  demand  on  the  principal  in 
an  attachment  bond  before  bringing  action  against  the  sureties,  as  the  statute 
contains  no  such  requirement ;  ^  but  in  others  no  right  of  action  accrues  on  the 
bond  until  a  demand  of  damages  tlierein  provided  for  is  made.^ 

(ii)  Notice?  It  has  been  held  that  in  proceedings  to  collect  on  an  attachment 
bond,  whether  by  rule  or  by  action,  notice  of  the  proceedings  is  necessary.* 

(ill)  Assessment  of  Damages  m  Main  Action.  Although  there  is  a  stat- 
ute authorizing  the  assessment  of  damages  in  the  main  action  on  the  dissolution  of 
the  attachment,  it  is  not  a  condition  precedent  to  the  right  to  bring  suit  on  the 
bond  that  damages  should  be  so  assessed.^ 

(iv)  Judgment  A  gainst  A  tta  cement  Plaintiff  in  Independent  A  ction. 
In  determining  whether  judgment  in  an  independent  action  against  attachment 
plaintiff  is  a  condition  precedent  a  careful  consideration  of  the  statutes  under 
which  the  bonds  are  drawn  is  essential.^  If  the  bond  is  conditioned  to  pay  such 
damages  as  may  be  sustained  or  caused  by  the  wrongful  attachment,  it  is  not 
necessary  that  an  independent  action  against  attachment  plaintiff  should  be  first 
brought  before  suing  on  the  bond."^  On  the  other  hand,  if  the  bond  is  conditioned 
to  pay  such  damages  as  may  be  awarded  or  recovered  in  any  suit  brought  against 
attachment  plaintiff,  such  suit  is  a  condition  precedent  to  any  liability  on  the 


-may  sue  both  the  officer  and  plaintiff  in  the 
original  action  after  their  conversion,  and 
the  fact  that  he  has  recovered  in  an  action 
against  one  is  not  a  bar  to  an  action  against 
the  other.    Elliott  v.  Hayden,  104  Mass.  180. 

98.  Morrison  v.  Springfield  Engine,  etc., 
Co.,  84  Iowa  637,  51  N.  W.  183. 

99.  Demand  as  a  condition  precedent,  gen- 
erally, see  Actions,  1  Cyc.  694. 

1.  Epstein  v.  U.  S.  Fidelity,  etc.,  Co.,  29 
Misc.  (N.  Y.)  295,  60  N.  \^  Suppl.  527; 
Seattle  Crockery  Co.  v.  Haley,  6  Wash.  302, 
33  Pac.  650,  36  Am.  St.  Eep.  156. 

Demand  for  proceeds  of  sale. — Where 
goods  held  by  an  agent,  and  mixed  with  his 
own,  are  attached  by  the  agent's  creditors, 
who  know  that  part  are  so  held,  and  whose 
debt  was  not  created  on  a  belief  that  they 
were  owned  by  the  agent,  the  o\vners  may 
maintain  conversion,  although  after  the  at- 
tachment they  refused  to  designate  their 
share  or  demand  the  proceeds  of  the  sale 
thereof.  Barnes  v.  Darby,  18  Tex.  Civ.  App. 
468,  44  S.  W.  1029. 

Putting  attaching  party  in  default. —  To 
r<i?cover  damages  for  the  hire  of  slaves  seized 
by  attachment  it  was  not  necessary  to  put 
the  attaching  party  in  default.  But  where 
an  attachment  was  levied  on  slaves,  and  with 
the  debtor's  consent  they  remained  in  the 
hands  of  attachment  plaintiff  to  enable  the 
former  to  recover  their  value,  the  latter  must 
be  put  in  default  otherwise  than  by  the  in- 
stitution of  suit.  Cox  V.  Robinson,  2  Rob. 
(La.)  313. 

2.  Morgan  v.  Menzies,  60  Cal.  341;  Pinney 
r.  Hershfield,  1  Mont.  367. 


3.  Notice  as  a  condition  precedent,  gen- 
erally, see  Actions,  1  Cyc.  693. 

4.  Thompson  v.  Arnett,  (Ky.  1901)  64 
S.  W.  735. 

Notice  of  the  vacation  of  an  order  of  at- 
tachment is  not  a  condition  precedent  to  the 
maintenance  of  a  suit  on  the  attachment 
bond.  Epstein  v.  U.  S.  Fidelity,  etc.,  Co.,  29 
Misc.  (N.  Y.)  295,  60  N.  Y.  Suppl.  527,  where 
it  was  said  that  orders  take  effect  as  of  the 
time  when  they  are  made  and  entered. 

5.  Boatwright  v-  Stewart,  37  Ark.  614. 

6.  Where  the  cause  of  action  is  assigned 
after  the  giving  of  an  undertaking  and  the 
assignee  is  substituted  as  plaintiff,  it  is  not 
necessary  that  defendant  before  proceed- 
ing against  the  surety  on  the  undertaking 
for  costs  attempt  to  collect  them  from  the 
original  plaintiff,  the  assignee  having  by  hi^ 
substitution  as  plaintiff  become  primarily 
liable  therefor.  Brown  v.  Tidrick,  14  S.  I). 
248,  85  N.  W.  185. 

7.  Alabama. —  Herndon  v.  Forney,  4  Ala.. 
243. 

Ohio. —  Bruce  v.  Coleman,  1  Handv  (Ohio) 
515,  12  Ohio  Dec.   (Reprint)  265. 

Pennsylvania. —  Hibbs  v.  Blair,  14  Pa.  St.. 
413. 

Tennessee. —  Jennings  r.  Joiner,  1  Coldw. 
(Tenn.)  644;  Smith  r.  Eakin,  2  Sneed 
(Tenn.)  456. 

Tirgiina. —  Offtcrdinger  r.  Ford.  92  Va. 
636,  24  S.  E.  246;  Dickinson  v.  McCraw,  4 
Rand.  (Va.)  158. 

Washington . —  Seattle  Crockerv  Co.  i\ 
Halev,  6  Wash.  302,  33  Pac.  650,  36  Am.  St. 
Rep.'  156. 
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bond.^  Where  the  bond  is  conditioned  to  pay  such  damages  as  are  awarded 
against  plaintiff,  there  is  some  conflict  of  authority  as  to  whether  a  preUminary 
action  against  attachment  plaintiff  is  necessary.^ 

(y)  Obtaining  Possession  of  Bond.  Where  a  right  of  action  has  accrued 
on  an  attachment  bond,  attachment  defendant  need  not  ask  leave  of  the  court  to 
claim  possession  of  the  undertaking  before  he  can  commence  an  action  thereon.^^ 

(vi)  Payment  of  Damages  Caused  by  Attachment.  To  entitle  attach- 
ment defendant  to  recover  on  the  bond  for  damages  caused  by  the  attachment  it 
is  not  necessary  that  he  should  have  actually  paid  the  damages  sustained  by  him.^^ 

e.  Parties  —  (i)  Plaintiffs — (a)  In  General.  Ordinarily,  in  the  absenc€j 
of  any  disability,  defendant  in  attachment  is  the  proper  party  to  bring  the  action, 
and  that  too  whether  the  proceedings  be  independent  of  or  based  upon  the  bond.^^ 
In  jurisdictions,  however,  where  the  bond  is  taken  in  the  name  of  the  state  to 
the  use  of  attachment  defendant,  the  suit  should  be  brought  in  the  name  of  the 
state  to  his  use.^^ 

(b)  Assignees  in  Banhruptcy  and  Assignees  For  Benefit  of  Creditors.  It 
has  been  held  that  a  bankrupt's  right  of  action  on  an  attachment  bond  for  the 
wrongful  suing  out  of  an  attachment  passes  to  the  assignee  in  bankruptcy  in  so 
far  as  the  action  seeks  compensation  for  injuring,  detaining,  or  converting  the 
property  attached,  but  remains  with  the  bankrupt  in  so  far  as  the  action  seeks 
to  recover  compensation  for  injury  to  the  bankrupt's  business,  reputation,  and 
credit,  and  vindictive  damages  for  a  malicious  suing  out  or  abusive  use  of  the 
attachment.^^  So  it  has  been  held  that  where  property  is  assigned  for  the  benefit 
of  creditors  after  an  attachment  and  after  the  acceptance  thereof  by  some  of  the 
beneficiaries,  and  the  taking  possession  of  the  property  by  the  assignee,  the  latter 


8.  Sterling  City  Gold*  etc.,  Min.  Co.  v. 
Hughes,  3  Colo.  229 ;  Sterling  City  Gold,  etc., 
Min.,  etc.,  Co.  v.  Cock,  2  Colo.  24;  Sledge  v. 
Lee,  19  Ga.  411  (the  present  Georgia  statute 
differs  from  the  one  herein  construed,  in  omit- 
ting the  words  "  which  may  be  recovered," 
etc.)  ;  Holcomb  v.  Foxworth,  34  Miss.  265 
(the  statute  in  Mississippi  has  been  changed 
so  as  to  omit  the  words  "  in  any  suit  or  suits 
which  niay  thereafter  be  brought  for  wrong- 
fully suing  out  the  attachment  " )  ;  Smith ,  v. 
Eakin,  2  Sneed  (Tenn. )  456  (where  the  bond 
went  beyond  the  requirements  of  the  statute 
and  was  in  effect  of  the  character  mentioned 
in  the  text) . 
.  9.  Some  cases  hold  such  action  is  neces- 
sary (Wilson  V.  Isom,  3  111.  App.  246; 
McLuckie  v.  Williams.  68  Md.  262,  12  Atl.  1 ; 
Offterdinger  v.  Ford,  92  Va.  636,  24.  S.  E.  246), 
while  others  have  maintained  the  contrary 
view  (Churchill  v.  Abraham,  22  111.  456; 
Packer  i;.  Phillips,  33  111.  App.  120). 

10.  Bruce  v.  Coleman,  1  Handy  (Ohio) 
515,  12  Ohio  Dec.  (Reprint)  265.  See  also 
Freeman  v.  Young,  3  Rob.  (N.  Y.)  666, 
where  it  was  held  that  when  the  right  to  an 
action  on  the  undertaking  given  to  procure 
an  attachment  accrues,  it  is  unnecessary  to 
require  the  clerk,  with  whom  the  undertaking 
Avas  filed  in  accordance  with  the  statute, 
to  deliver  it  to  defendant  for  the  purpose 
of  instituting  an  action  on  it,  but  it  may  be 
produced  on  the  trial  of  the  action. 

11.  It  is  sufficient  that  attaphment  plain- 
tiff has  imposed  them,  and  that  defendant 
is  liable  to  pay  them.  Metcalf  v.  Young, 
43  Ala.  643 ;  State  v.  Watts,  3  Mo.  App.  568. 
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In  California  the  rule  is  that  counsel  fees 
cannot  be  recovered  until  they  have  actually 
been  paid.  Elder  v.  Kutner,  97  Cal.  490, 
32  Pac.  563. 

12.  See,  generally,  Bonds;  Parties. 

13.  But  a  petition  which  does  not  allege 
that  the  state  sued  may  be  considered  good 
after  verdict  if  it  sets  forth  sufficiently  the 
title  of  the  party  for  whose  benefit  the  bond 
was  made,  and  who  is  the  real  party  in  in- 
terest.   State  V.  Webster,  53  Mo.  135. 

Suit  on  bond  where  national  bank  is 
obligor  —  Jurisdiction  of  state  court. — Where 
a  national  bank  of  the  state  of  New  York 
desired  to  begin  proceedings  against  a  person 
residing  in  Fulton  county,  Georgia,  and  for 
that  purpose  gave  a  bond  to  pay  all  damages 
which  defendant  might  sustain  and  all 
costs  that  might  be  incurred  by  him  in  con- 
sequence of  suing  out  an  attachment,  in  the 
event  plaintiff  should  fail  to  recover  in 
the  case  (the  surety  on  the  bond  being  a 
resident  of  Fulton  county ) ,  and  thereupon 
obtained  an  attachment  returnable  to  the 
city  court  of  i^tlanta,  in  accordance  with  the 
statute,  that  court  had  jurisdiction  of  a  suit 
subsequently  brought  against  the  principal 
and  surety  on  the  bond  to  recover  damages 
arising  from  the  suing  out  of  such  attach- 
ment. Continental  Nat.  Bank  v.  Folsom,  78 
Ga.  449,  3  S.  E.  269. 

14.  While  i:he  bankrupt  and  his  assignee 
may  maintain  separate  actions  and  recover, 
the  assignee  for  the  injury  to  the  property, 
and  the  bankrupt  for  the  personal  tort,  yet 
the  aggregate  recoveries  cannot  exceed  the 
amount  of  the  penalty  where  the  action  is 
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is  the  proper  party  to  maintain  an  action  independently  of  the  bond  for  injuries 
caused  by  a  wrongful  levy  of  the  attachnient.^^  If,  however,  an  attempt  is  made 
to  enforce  the  liability  for  injuries  resulting  from  a  wrongful  attachment  by  pro- 
ceedings on  the  attachment  bond,  a  different  question  arises.  While  it  has  been 
held  that  the  assignee  may  maintain  an  action  on  the  bond  against  the  principal 
when  the  assignment  was  made  prior  to  the  attachment,^^  it  has  also  been  held 
that  an  action  on  the  bond  against  the  sureties  cannot  be  maintained  by  the 
assiffnee.^"^ 

(c)  Assignees  of  Attachment  Bond.  The  assignee  of  an  attachment  bond 
may  sue  thereon  in  his  own  name,  but  defendant  may  have  the  benefit  of  any 
set-oii  he  would  have  had  against  the  assignor.^^ 

(d)  Joinder  —  (1)  Wheke  All  Obligees  Have  Not  Sustained  Injury. 
Ordinarily  the  attachment  bond  is  conditioned  to  pay  attachment  defendant  or 
defendants  such  damages  as  he  or  they  may  sustain.  The  decisions  are  some- 
what conflicting  as  regards  the  question  of  proper  and  necessary  parties,  where 
more  than  one  obligee  is  named  in  the  bond.  According  to  the  weight  of  author- 
ity, if  one  or  any  number  of  the  obligees  less  than  the  whole  is  injured,  the  suit 
on  the  bond  may  be  brought  in  the  name  of  all  for  the  benefit  of  the  obligee  or 
obligees  injured  and  in  a  number  of  jurisdictions  if  one  or  more  of  the  obli- 
gees sustain  injury,  he  or  they  may  sue  alone  without  joining  the  obligee  or  obli- 
gees who  have  sustained  no  injury .^^ 

(2)  Where  All  Obligees  Have  Sustained  Injury  —  (a)  Where  Injury  Is 
Joint.  Where  all  the  obligees  named  in  the  bond  have  a  common  interest  it  can- 
not be  doubted  that  they  may  join  in  an  action  on  the  bond  ;  and  furthermore 
it  is  difficult  to  escape  the  conclusion  that  they  must  join.^^ 

(b)  Where  Each  Obligee  Has  Sustained  Individual  Injury.    If  each  obligee  has 


on  the  bond.  Doll  v.  Cooper,  9  Lea  (Tenn.) 
576. 

15.  Rock  Island  Plow  Co.  v.  Hill,  (Tex. 
Civ.  App.  1895 )  32  S.  W.  242 ;  Martin-Brown 
Co.  V.  Henderson,  9  Tex.  Civ.  App.  130,  28 
S.  W.  695.  In  Roby  v.  Meyer,  84  Tex.  386, 
19  S.  W.  557,  it  is  held  that  the  assignee 
having  taken  possession  of  the  property  be- 
fore the  attachment,  he  is  the  only  party  who 
can  sue  for  a  wrongful  attachment.  See  also 
Assignments  Foe  Benefit  of  Creditors,  4 
Cyc.  285,  note  27. 

.  Assignee  for  the  benefit  of  creditors  may 
intervene  in  an  attachment  suit  brought 
against  his  assignor  prior  to  the  assignment 
and  set  up  a  claim  against  the  plaintiff 
therein  for  damages  sustained  by  his  assignor 
fey  reason  of  the  wrongful  suing  out  of  the 
attachment,  and  this,  although  the  assignor 
himself  has  pleaded  the  same  as  a  counter- 
claim. This  right  is  given  by  a  statute  au- 
thorizing any  person  interested  in  any  mat- 
ters in  litigation  to  become  a  party  thereto 
by  joining  as  plaintiff  or  defendant.  Dun- 
hato  V.  Greenbaum,  56  Iowa  303,  9  N.  W.  220. 

16.  Claypoole  v.  Pope,  9  Ohio  Cir.  Ct.  309. 

17.  Hopewell  v.  McGrew,  50  Nebr.  789, 
70  N.  W.  397. 

Where  after  attachment  of  the  individual 
property  of  a  member  of  a  firm,  in  an  action 
against  him,  the  firm  assigns  for  the  benefit 
of  creditors,  and  such  member  conveys  to  the 
assignee,  for  the  purposes  of  the  assignment, 
the  property  so  attached,  the  assignee  de- 
fending the  attachment  in  behalf  of  the  cred- 
itors cannot  recover  on  the  bond  the  ex- 
[54] 


enses  of  such  defense.  Weir  v.  Dustin,  32 
11.  App.  388. 

18.  State  V.  McHale,  16  Mo.  App.  478. 
See,  generally.  Assignments,  4  Cyc.  1. 

19.  Renkert  v.  Elliott,  11  Lea  (Tenn.) 
235;  Sloan  v.  Langert,  6  Wash.  26,  32  Pac. 
1015.  Oontra,  Heath  v.  Lent,  1  Cal.  410, 
where  it  was  held  that  as  the  property  of 
only  one  defendant  was  seized,  and  as  only 
actual  damages  were  recoverable  on  the  bond, 
the  party  whose  property  was  seized  had  no 
right  of  action  thereon,  but  only  a  right  of 
action  for  tort. 

In  Alabama  it  is  held  that  all  the  obligees 
named  in  the  bond  must  join  as  plaintiffs  for 
the  use  of  such  as  claim  to  have  been  injured. 
Painter  v.  Munn,  117  Ala.  322,  23  So.  83, 
67  Am.  St.  Rep.  170;  Masterson  i\  Phinizv, 
56  Ala.  336. 

20.  Alexander  v.  Jacoby,  23  Ohio  St.  358; 
Renkert      Elliott,  11  Lea  (Tenn.)  235. 

Where  an  attachment  is  maliciously  sued 
out  on  a  claim  against  a  partnership  and 
levied  not  only  on  the  partnership  effects  but 
on  all  the  property  of  the  only  responsible 
member,  resulting  in  the  destruction  of  the 
business  and  the  loss  of  his  individual  prop- 
erty, and  the  attachment  is  made  by  collusion 
of  another  member  with  the  creditor,  such 
responsible  member  may  maintain  an  action 
individually  therefor.  Grimes  v.  Bowerman, 
92  Mich.  258,  52  N.  W.  751. 

21.  Alexander  r.  .Lacoby,  23  Ohio  St.  358, 
See  also  Haynes  i'.  Knowles,  36  Mich.  407. 

22.  Renkert  i\  Elliott,  11  Lea  (Tenn.) 
235. 
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sustained  an  injury  in  his  own  right,  all  the  obligees  may  join  in  an  action  on  the 
bond,^  and  it  has  been  held  that  they  must  join  ;  ^  and  that  too  irrespective  of 
the  fact  that  each  obligee  employed  different  counsel  to  represent  his  respective 
interests  and  incurred  separate  counsel  fees.^^  So  it  has  been  laid  down  without 
qualification  that  in  an  action  by  one  of  two  joint  obligees  on  a  bond  to. recover 
the  full  amount  of  the  bond  the  other  is  a  necessary  party  to  the  action.^^ 

(3)  , Objections  For  Defects  or  Parties.  If  it  appears  from  the  complaint 
that  all  the  obligees  have  not  been  joined  as  plaintiffs,  the  objection  for  this 
defect  must  be  taken  by  demurrer,  or  it  will  be  considered  waived;  but  if  the 
complaint  fails  to  show  who  are  the  obligees,  and  if  the  bond  was  in  fact  payable 
to  others  beside  plaintiffs,  objection  may  be  taken  to  its  introduction  in  evidence,, 
or  a  variance  may  be  claimed  and  proper  charges  requested.^'^ 

(ii)  Defendants  —  (a)  Joinder  of  Prineipal  and  Sureties.  In  an  action 
on  an  attachment  bond  the  principal  alone  may  be  sued,^^  or  an  action  may  be 
brought  against  the  principal  and  sureties  jointly.^^  There  cannot,  however,  be 
two  separate  actions  at  the  same  time,  one  against  the  principal  and  another 
against  the  sureties.^  Accordingly,  a  party  who  prosecutes  concurrently  these  two 
actions  will  be  put  to  his  election  as  to  which  one  he  will  prosecute.^V  There 
is  some  conflict  of  authority  as  to  whether  plaintiff  in  attachment  may  be  joined 
in  an  action  on  the  bond  when  he  did  not  execute  it.  In  some  decisions  it  has 
been  held  that  this  cannot  be  done.^^    In  other  jurisdictions,  however,  it  is  held 


23.  Boyd  v.  Martin,  10  Ala.  700. 

24.  Weedon  v.  Jones,  106  Ala.  336,  17  So. 
454. 

Amendment. — Where  one  of  the  obligees 
in  an  attachment  bond  is  not  joined  as  a 
plaintiff,  the  complaint  may  be  amended  by 
joining  the  other  obligee,  without  causing 
a  fatal  variance  between  the  original  suit 
and  that  made  by  the  amendment.  Weedon 
V.  Jones,  106  Ala.  336,  17  So.  454. 

25.  Weedon  v.  Jones,  106  Ala.  336,  17  So. 
454. 

26.  King  V.  Kehoe,  91  Iowa  91,  94,  58 
N.  W.  1071,  where  the  court  said:  "The 
amount  to  which  each  may  be  entitled  must 
necessarily  be  ascertained  before  either  can 
recover.  If  each  may  separately  recover,  the 
sureties  may  be  charged  above  the  amount 
of  the  bond,  or  the  one  last  recovering  be 
limited  to  an  amount  less  than  he  is  entitled 
to  upon  the  bond."  See  also  Renkert  v. 
Elliott,  11  Lea  (Tenn.)  235,  where  this  ques- 
tion was  not  necessary  to  a  decision,  but 
where  the  court  used  precisely  the  same  line 
of  reasoning, 

27.  Painter  v.  Munn,  117  Ala.  322,  23  So. 
83,  67  Am.  St.  Rep.  170. 

Objections  cannot,  however,  be  made  for 
the  first  time  on  appeal  that  all  the  obligees 
of  an  attachment  bond  were  not  joined  in  an 
action  on  it.  Powers-Taylor  Drug  Co.  v. 
Wafford,  (Tenn.  Ch.  1899)  53  S.  W.  243. 
See  also  Appeal  and  Error,  2  Cyc.  687. 

28.  Cincinnati  Fourth  Nat,  £ank  v.  Mayer, 
100  Ga.  87,  26  S.  E.  83,  where  it  was  said  it 
could  be  of  no  possible  benefit  to  a  principal 
in  any  case  to  have  the  surety  adjudged 
jointly  liable  with  him  upon  the  cause  of  ac- 
tion, because  the  ultimate  liability  must  in 
any  event  fall  upon  the  principal  alone.  See 
also  Kendrick  v.  Moss,  104  Tenn.  376,  58 
S.  W.  127. 
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29.  Jennings  v.  Joiner,  1  Coldw.  (Tenn.) 
644. 

Permitting  principal  to  join  as  defendant. 

—  In  an  action  against  the  sureties  by  the 
assignee  of  defendant  in  the  attachment  for 
damages,  where  the  principal,  who  is  not 
made  a  party,  has  an  unpaid  judgment 
against  attachment  defendant,  obtained  in 
the  attachment  action,  greatly  in  excess  of 
the  alleged  damages,  and  defendant  in  the 
attachment  is  insolvent,  the  principal  may 
become  a  party  and  defend,  and,  after  the 
principal  has  been  made  a  party,  and  has 
filed  a  verified  answer  setting  forth  all  the 
foregoing  facts,  the  court  commits  no  error 
in  refusing  to  allow  plaintiff  to  dismiss  his 
action  against  the  principal,  so  that  he  may 
proceed  against  the  sureties  alone.  Gersdn 
V.  Hanson,  34  Kan.  590,  9  Pac.  230. 

30.  While  the  obligation  of  the  principal 
and  sureties  is  joint  and  several,  still  the 
liability  of  the  sureties  must  in  its  final 
analysis  depend  upon  the  liability  of  the 
principal.  It  may  occur  as  a  result  of  sepa- 
rate actions  that  the  principal  will  be  ad- 
judged not  liable,  while  the  sureties  will  be 
so  adjudged.  Kendrick  v.  Moss,  104  Tenn. 
376,  58  S.  W.  127. 

31.  Kendrick  v.  Moss,  104  Tenn.  376,  58 
S.  W.  127. 

32.  Ault  V.  Everitt,  16  Ky.  L.  Rep.  93; 
Storz  V.  Finklestein,  48  Nebr.  27,  66  N.  W. 
1020,  30  L.  R.  A.  644.  See  also  Smith  v. 
Eakin,  2  Sneed  (Tenn.)  456,  where  it  was 
held  that  where  the  principal  has  not  signed 
the  bond,  which  is  conditioned  to  pay  such 
damages  as  may  be  awarded  and  recovered 
against  the  principal,  the  sureties  cannot  be 
sued  jointly  with  him  on  the  bond. 

The  mere  fact  that  attachment  plaintiff  is 
liable  to  the  surety  for  any  damage  which 
the  surety  has  suffered  because  the  attach- 
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that  attachment  plaintiff  is  a  proper  party  in  an  action  on  the  bond,  although  it 
was  not  signed  by  him.^^ 

(b)  Joinder  of  Several  Attaching  Creditors.  Where  several  creditors  succes- 
sively attach  or  otherwise  impound  the  same  fund  of  their  debtor  and  give  sepa- 
rate attachment  bonds,  they  are  not  liable  upon  dismissal  of  their  suits  for  a  joint 
judgment  for  the  damages  resulting  from  the  wrongful  prosecution  of  their 
attachment  suits.  There  is  no  joint  tort  by  the  several  attaching  creditors,  no 
joint  liability  between  the  principals  and  sureties  on  the  several  bonds  exe- 
cuted, and  no  connection  between  them  at  the  time  the  attachments  were  sued 
out  and  the  damage  done.^ 

f.  Pleadings  —  (i)  Of  Defendant  in  Attachment — (a)  Necessity  and 
Sufficiency  of  Allegations^^  —  (1)  As  to  Issue  and  Levy  of  Writ.  Where  an 
independent  action  is  brought  to  recover  for  a  wrongful  attachment,  whether  on 
or  independently  of  the  attachment  bond,  the  issue  of  the  writ  of  attachment 
should  be  alleged.^^  It  has  been  held,  however,  that  where  attachment  defend- 
ant reconvenes  on  the  attachment  bond  in  the  main  action  such  allegation  is 
unnecessary.^^    As  regards  the  levy  of  an  attachment,  an  examination  of  the 


ment  was  wrongful  does  not  authorize  a 
party  bringing  an  action  on  the  bond  to 
join  him  with  the  sureties.  Storz  v.  Finkle- 
stein,  48  Nebr.  27,  66  N.  W.  1020,  30  L.  R.  A. 
644. 

33.  Hoskins  v.  White,  13  Mont.  70,  32 
Pac.  163.  To  same  effect  see  State  v.  Hud- 
son, 86  Mo.  App.  501,  where  the  bond  was 
not  executed  by  plaintiff,  but  at  his  re- 
quest by  two  persons,  one  as  principal  and 
the  other  as  surety. 

34.  Stringfield  v.  Hirsch,  94  Tenn.  425,  29 

5.  W.  609,  45  Am.  St.  Rep.  733.  See  also 
Farwell  v.  Becker,  129  111.  261,  21  N.  E,  792, 
16  Am.  St.  Rep.  267,  6  L.  R.  A.  400.  In  Mil- 
ler v.-  Beck,  (Iowa  1897)  72  N.  W.  553, 
where  attachments  by  different  parties  hav- 
ing different  interests  were  simultaneously 
levied  on  the  same  property,  and  separate  at- 
tachment bonds  were  given,  it  was  held  that 
the  parties  levying  the  attachments  were 
not  joint  wrong-doers,  and  a  recovery  of 
damages  on  the  bond  of  one  and  the  satis- 
faction of.  the  judgment  therefor  was  no  bar 
to  an  action  on  the  bond  given  by  another. 
But  in  another  case,  on  identically  the  same 
state  of  facts,  the  court  held  that  the  levy 
of  several  attachments  constituted  but  a  sin- 
gle tort  and  a  single  cause  of  action,  for 
which  the  attachment  creditors  were  jointly 
and  severally  liable.  It  appearing,  however, 
that  the  creditors  acted  without  concert  in 
good  faith,  having  cause  to  believe  that 
grounds  of  attachment  existed,  it  was  held 
that^  one  of  the  creditors,  who  -was  compelled 
to  satisfy  the  damages  arising  from  the  at- 
tachments in  an  action  on  the  attachment 
bond  given  by  him,  was  entitled  to  contribu- 
tion from  the  other  creditors  who  partici- 
pated in  the  benefits  accruing  from  the 
attachment  proceedings.  Vandiver  v.  PoUak, 
107  Ala.  547,  18  So.  180,  54  Am.  St.  Rep. 
118. 

35.  Depending  upon  character  of  remedy. 

—  As  hitherto  shown  (see  supra,  XVIII,  B, 

6,  e)  there  exists  in  nearly  every  state,  in 
addition  to  the  action  of  malicious  attach- 


ment elsewhere  considered  (see  Malicious 
Prosecution  ) ,  one  or  more  remedies  for  in- 
juries resulting  from  an  attachment  wrong- 
fully, or  wrongfully  and  maliciously,  sued 
out.  Thus,  one  or  more  of  the  following 
methods  of  procedure  have  been  allowed  in 
nearly  all  jurisdictions:  The  assessment  of 
damages  by  the  jury  in  the  main  action  and 
rendition  of  judgment  therein  on  the  attach- 
ment bond  on  the  adjudication  of  the  wrong- 
fulness of  the  attachment  on  a  traverse  of  the 
affidavit,  by  plea  in  abatement,  or  by  coun- 
ter-affidavits; by  set-off,  or  reconvention,  in 
the  main  action;  by  counter-claim  on  the 
bond,  or  on  the  facts  of  the  case  independently 
of  the  bond;  by  a  direct  action  on  the  bond, 
or  by  action  on  the  facts  of  the  case  inde- 
pendently of  it.  The  necessary  allegations  de- 
pend in  a  measure  on  the  character  of  the 
remedy. 

Establishment  of  title  by  writ  of  entry. — 

Where  an  attachment  bond  contains  a  pro- 
vision that  plaintiff  shall  first  establish 
his  title  by  a  writ  of  entry,  a  declaration  in 
an  action  on  the  bond  which  contains  no 
averment  that  plaintiff  has  so  established 
his  title  is  demurrable.  Berry  v.  Wasserman, 
(Mass.  1901)  61  N.  E.  228. 

36.  Failure  to  object  to  sufficiency  of  al- 
legation.—  In  an  action  on  the  bond,  plain- 
tiff did  not  directly  allege  that  a  writ  of 
attachment  had  been  issued,  but  did  al- 
lege that  "  in  obedience  to  the  writ  of  at- 
tachment issued  in  said  cause,  the  sheriff 
levied  upon  and  attached  the  property  of  the 
plaintiff."  The  objection  that  the  complaint 
nowhere  directly  alleges  that  a  writ  of  at- 
tachment was  issued,  if  made  at  all,  must 
be  made  in  the  trial  court,  and  cannot  be 
first  raised  on  an  appeal.  Hedrick  v.  Os- 
borne, 99  Ind.  143.  See,  generally.  Appeal 
AND  Error,  2  Cyc.  474. 

37.  Castro  v.  Whitlock,  15  Tex.  437,  as- 
signing as  the  reason  that  in  pleading  to  a 
suit  it  is  never  necessary  to  aver  the  previous 
proceedings  in  the  ease,  which  appear  to  the 
court  by  the  record. 
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decisions  in  proceedings  for  wrongful  attachment  shows  that  in  the  majority  of 
cases  it  is  usual  to  allege  a  levy,^  altiiough  there  seems  to  be  some  conflict  of 
^luthority  as  to  whether  a  levy  is  essential  to  give  attachment  defendant  a  cause  of 
action.^^  If  unnecessary  to  a  cause  of  action,  it  would  therefore  be  unnecessary 
to  allege  the  issue  of  the  attachment/*^  The  pleadings  in  an  action  for  wrongful 
attachment  should  describe  the  property  levied  on.^^  or  state  facts  showing  an 
€xcuse>  for  failure  to  do  so.*^ 

(2)  As  TO  Execution  and  Approval  of  Bond.  In  an  action  on  an  attach- 
ment bond  it  must  be  alleged  that  the  sureties  joined  in  its  execution/^  and  in 
jurisdictions  where  plaintiff  in  attachment  must  join  in  the  execution  of  the  bond, 
it  would  be  insufficient  to  allege  that  he  gave  a  bond  to  attachment  defendant 
without  alleging  that  he  executed  it.^^  But  it  is  not  necessary  to  allege  that  the 
undertaking  was  approved  by  the  clerk  who  issued  the  writ/^ 

(3)  As  TO  Conditions  of  Bond  and  Breach  Thereof.  If  an  action  to 
recover  for  wrongful  attachment  is  brought  on  the  bond^^  the  provisions  thereof 
must  be  set  out.'^^    The  complaint  in  such  an  action  must  also  show  a  breach  of 


38.  See  supra,  note  36;  and  cases  cited 
infra,  note  40  et  seq. 

39.  See  supra,  XVIII,  B,  2,  a;  and  Mali- 
c:.ous  Prosecution. 

40.  Where  a  recovery  may  be  had,  even 
though  there  has  been  no  levy  of  the  attach- 
ment, it  is  held  that  the  levy  is  a  matter  of 
evidence  merely  to  establish  the  manner  and 
amount  of  the  alleged  damage  and  that  it 
is  not  necessary  to  allege  it.  Dothard  v. 
Sheid,  69  Ala.  135. 

41.  Sanford  v.  Willetts,  29  Kan.  647; 
Schneider  v.  Ferguson,  77  Tex.  572,  14  S.  W. 
154. 

42.  Schneider  v.  Ferguson,  77  Tex.  572,  14 
S.  W.  154. 

Amendment. —  Where  there  is  a  misnomer 
of  the  animal  seized  under  the  attachment 
the  petition  may  be  amended  by  giving  the 
proper  name.  Sanford  v.  Willetts,  29  Kan. 
647. 

43.  Seattle  Crockery  Co.  v.  Haley,  6  Wash. 
302,  33  Pac.  650,  36  Am.  St.  Rep.  156,  where 
it  was  held  that  a  mere  statement  that  the 
bond  was  executed  by  the  principal,  without 
alleging  that  the  sureties  joined  in  its  execu- 
tion, was  insufficient,  although  a  copy  was  set 
out  in  the  complaint,  to  which  the  names  of 
the  sureties  were  appended. 

Variance. —  In  debt  on  an  attachment  bond, 
where  the  bond  set  out  in  the  declaration  re- 
cites that  "  Robert  Cornell  and  Charles  Cor- 
nell had,  on  the  day  of  the  date  of  said  writ- 
ing obligatory,  prayed  an  attachment  at  the 
suit  of  said  Robert  and  Charles  Cornell,  mer- 
chants and  partners,  using  the  name  of  Cor- 
nell &  Brother,"  while  the  bond  set  out  on 
oyer  recites  that  "John  J.  Steiner  hath, 
on  the  day  of  the  date  hereof,  prayed  an  at- 
tachment at  the  suit  of  Robert  and  Charles 
Cornell,  merchants  and  partners,  using  the 
name  of  Cornell  &  Brother,"  the  variance 
is  not  material.  These  recitals  do  not  form 
an  essential  portion  of  the  condition  of  the 
bond.  Dickson  v.  Bachelder,  21  i?]a.  699. 
But  a  bond  with  three  sureties  on  which 
an  attachment  in  aid  of  an  action  is  sued 
out  is  inadmissible  to  support  a  plea  in  the 
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main  action  in  reconvention  for  damages 
for  wrongful  attachment,  declaring  on  an  at- 
tachment bond  with  two  sureties.  Jordan  v. 
Meyers,  89  Tex.  233,  34  S.  W.  92.  So  in  an 
action  of  debt  on  an  attachment  bond  in 
which  defendant  pleaded  non  est  factum  and 
the  instrument  produced  was  not  a  bond  but 
a  covenant  to  pay  one  hundred  dollars,  or  all 
damages  plaintiff  might  sustain  by  reason 
of  the  issue  of  the  attachment,  it  was  held 
that,  although  oyer  was  not  demanded  by  de- 
fendant or  set  forth,  he  could  object  to  the 
variance  at  the  trial,  and  that  such  variance 
was  fatal.  Rockefeller  v.  Hoysradt,  2  Hill 
(N.  Y.)  616. 

44.  Church  v,  Campbell,  7  Wash.  547,  35 
Pac.  381. 

45.  Dothard  v.  Sheid,  69  Ala.  135;  Sannes 
V.  Ross,  105  Ind.  558,  5  N.  E.  699. 

The  obligors  would  be  liable  if  the  bond 
was  actually  executed  and  delivered  to  the 
clerk,  and  received  by  him  and  filed  before  is- 
suing the  process.  Dothard  v.  Sheid,  69  Ala. 
135. 

46.  Complaint  held  to  be  on  bond. —  In  an 

action  aided  by  attachment,  a  cross  petition 
for  wrongful  attachment  alleged  that,  when 
he  sued  out  the  writ,  plaintiff  filed  a  bond 
to  pay  all  damages  defendant  might  sustain 
by  the  wrongful  suing  out  of  the  writ,  and 
said  bond  and  writ  were  made  a  part  of  the 
cross  petition.  The  bondsmen  were  not  made 
parties,  and  damages  were  claimed  for  a 
larger  amount  than  the  penalty  of  the  bond. 
It  was  held  that  the  cross-complaint  was 
nevertheless  on  the  bond,  and  not  a  proceed- 
ing at  common  law  for  maliciously  suing  out 
the  attachment.  Union  Mercantile  Co.  V. 
Chandler,  90  Iowa  650,  57  K  W.  595. 

47.  Dunn  v.  Crocker,  22  Ind.  324;  Bunt 
V.  Rheum,  52  Iowa  619,  3  N.  W.  667;  Ryder 
V.  Thomas,  32  Iowa  56. 

Annexing  a  copy  of  the  bond  as  an  exhibit 
to  the  pleading  is  not  a  compliance  with  a 
statute  providing  that  in  an  action  on  a  bond 
party  must  notice  its  conditions,  etc.;  but 
where  an  answer  in  an  attachment  suit  setting 
up  a  cross  demand  fails  to  set  forth  the  con- 
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the  conditions  of  the  bond  and  must  state  the  facts  which  constitute  the 
same.'*^ 

(4)  As  TO  Wrongfulness  of  Attachment  —  (a)  In  General.  Inasmuch  as 
there  can  be  no  recovery  for  an  attachment  wliich  is  not  wrongful,  although  the 
motive  of  the  person  suing  it  out  may  have  been  malicious,^^  it  must  follow  that 
whatever  may  be  the  form  of  proceedings  adopted  in  seeking  to  recover  damages 
for  an  attachment  the  pleadings  of  attachment  defendant  must  show  that  the 
attachment  was  wrongfully  sued  out.^  The  sufficiency  of  the  allegations  on 
this  score  depends  somewhat  on  the  character  of  the  proceedings  in  w^hich  it  is 
sought  to  recover  damages.  In  some  jurisdictions,  in  actions  on  the  attachment 
bond,  it  would  perhaps  be  sufficient  to  allege  generally  that  the  attachment  was 
"  wrongfully  "  sued  out.^^ 

(b)  Negativing  Grounds  of  Attachment  in  Express  Terms  —  aa.  In  Suit  Before 
Dissolution.  In  Alabama,  when  suit  is  brought  on  the  attachment  bond  to  recover 
damages  before  any  adjudication  in  the  main  action  as  to  the  rightfulness  of  the 
attachment — this  being  the  usual  practice  in  this  state,  and  expressly  authorized 
by  statute  —  there  is  considerable  conflict  of  authority  as  to  the  necessity  of 
expressly  negativing  the  existence  of  grounds  for  attachment.^^    In  another  state 


ditions  of  the  bond,  but  only  annexes  a  copy 
of  the  bond,  the  pleading  may  be  amended. 
Ryder  v.  Thomas,  32  Iowa  56. 

Failure  to  file  bond  with  petition. —  Where 
the  petition  in  an  action  on  an  attachment 
bond  states  a  cause  of  action,  the  fact  that 
the  bond  sued  on  is  not  filed  with  the  peti- 
tion, and  no  excuse  given  for  Hot  filing  it, 
affords  no  ground  for  objection  to  the  intro- 
duction of  evidence,  or  for  a  motion  in  ar- 
rest of  judgment.  State  v.  Eldridge,  65  Mo. 
584. 

Reference  to  bond  as  being  on  file. —  In 

pleading  a  set-off  in  an  attachment  suit  for 
damages  sustained  on  the  attachment  bond, 
reference  in  the  answer  to  the  bond  as  being 
on  file  is  not  sufficiently  certain.  Stadler  v. 
Parmlee,  10  Iowa  23. 

Setting  out  statute  under  which  bond  was 
given. — A  bond  given  in  attachment  proceed- 
ings in  another  state,  having  been  taken  by  a 
court  having  jurisdiction  of  the  subject-mat- 
ter, is  good  as  a  common-law  bond,  and  it  is 
not  necessary  to  set  out  any  statute  under 
which  it  was  taken  in  order  to  maintain  an 
action  thereon.  Cunningham  v.  Jacobs,  120 
Ind.  306,  22  N.  E.  335. 

Where  complaint  avers  that  the  bond  sued 
on  is  lost  or  in  the  possession  of  defend- 
ant, proof  that  it  is  lost  is  proof  of  the  com- 
plaint and  justifies  secondary  evidence.  Bar- 
nett  V.  Lucas,  (Ind.  1901)  61  N.  E.  683. 

48.  Bunt  V.  Rheum,  52  Iow:a  619,  3  N.  W. 
667;  Horner  v.  Harrison,  37  Iowa  378;  Ryder 
V.  Thomas,  32  Iowa  56 ;  Church  v.  Campbell, 
7  Wash.  547,  35  Pac.  381.  See  also  Hoshaw 
V.  Hoshaw,  8  Blackf.  (Ind.)  258. 

49.  City  Nat.  Bank  v.  Jeffries,  73  Ala.  183. 
See  also  supra,  XVIII,  B,  1,  a. 

50.  Alabama. —  McCullough  v.  Walton,  11 
Ala.  492;  Flanagan  v.  Gilchrist,  8  Ala.  620. 
•    Florida.— ^teen  v.  Ross,  22  Fla.  480. 

Iowa. —  Bunt  v.  Rheum,  52  Iowa  619.  3 
Joioa. —  Bunt  v.  Rheum,  52  Iowa  619,  3 
Porter  r.  Wilson,  4  Greene  (Iowa)  314. 
Mississippi. —  Azlin  v.  Lake,  57  Miss.  693. 


Nebraska. —  Eaton  v.  Bartscherer,  5  Nebr. 
469. 

51.  Azlin  V.  Lake,  57  Miss.  693;  Eaton  i\ 
Bartscherer,  5  Nebr.  469;  Bruce  v.  Coleman, 
1  Handy  (Ohio)  515,  12  Ohio  Dec.  (Reprint) 
265. 

In  Texas  it  has  been  held  that  in  an  at- 
tachment suit  a  plea  in  reconvention,  which 
alleges  generally  that  the  attachment  was 
wrongfully  sued  out,  is  good  on  general  de- 
murrer, or  on  an  objection  to  the  admissi- 
bility of  evidence  under  it  to  prove  the  facts 
from  which  the  conclusion  would  follow. 
Black  V.  Drury,  24  Tex.  289. 

52.  In  an  early  decision  it  w^as  held  suffi- 
cient to  allege  generally  that  the  attach- 
ment was  wrongfully  sued  out  without  any 
further  statement  denying  the  ground  or 
grounds  on  which  it  was  sued  out.  Dick- 
son V.  Bachelder,  21  Ala.  699.  This  rule  was. 
adopted  in  another  decision,  where  it  was  al- 
leged that  the  attachment  was  sued  out 
wrongfully  and  maliciously.  Gabel  v.  Ham- 
merwell,  44  Ala.  336.  Thereafter  it  was  held 
that  in  an  action  on  the  bond  for  wrongfully 
and  maliciously  suing  out  an  attachment  it 
was  necessary  to  negative  the  existence  of 
the  ground  or  grounds  for  the  attachment 
stated  in  the  affidavit.  Durr  r.  Jackson,  59 
Ala.  203.  In  the  next  decision,  in  point  of 
time,  the  court,  without  noticing  the  one  just 
mentioned,  reached  a  contrary  conclusion. 
Dothard  v.  Sheid,  69  Ala.  135.'  In  later  de- 
cisions, including  some  of  very  recent  date,, 
where  the  complaint  alleged  that  the  writ 
was  sued  out  wrongfully  and  maliciously,  or 
asked  for  exemplary  damages,  it  was  again 
held "  that  the  complaint  must  negative  the 
ground  or  grounds  stated  in  the  affidavit 
(Painter  v.  Munn,  117  Ala.  322,  23  So.  83, 
67  Am.  St.  Rep.  170:  Brown  r.  Master,  104 
Ala.  451,  16  So.  443;  McLane  r.  McTighe.  8<> 
Ala.  411,  8  So.  70;  City  Nat.  Bank  r.  Jef- 
fries, 73  Ala.  183:  Flournoy  r.  Lyon.  70  Ala. 
308)  :  but  in  one  of  them  it  was  denied  that 
there  was  any  necessity  for  stating  that  no 
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it  lias  been  held  that  in  counter-claiming  damages  arising  from  the  wrongful  suing 
out  of  an  attachment,  the  counter-claim  apparently  not  being  based  on  the  bond, 
it  is  necessary  to  negative  the  truth  of  the  matters  stated  in  the  application  for 
the  attachment.^^ 

bb.  In  Suit  After  Dissolution.  Whether  an  express  denial  of  grounds  for  attach- 
ment alleged  in  the  affidavit  therefor  is  necessary  in  an  action  on  an  attachment 
bond,  coiiimenced  after  the  dissolution  of  the  attachment,  is  not  altogether  clear. 
So  far  as  the  reported  decisions  show,  an  attachment  will  not  be  considered 
wrongful  merely  because  it  has  been  dissolved  on  account  of  irregularities  or 
informalities  in  the  proceedings.^*  It  is  evident  therefore  that  a  mere  statement 
that  the  attachment  was  dissolved  does  not  show  that  it  was  wrongful.^^  Again, 
it  has  been  held,  in  an  action  on  an  attachment  bond,  that  it  was  insufficient  to 
allege,  in  the  language  of  the  statute  describing  the  terms  of  the  bond,  that  the 
writ  was  "  improperly"  issued.^^  There  are  decisions,  however,  where  the  attach- 
ment was  apparently  dissolved  on  the  merits,  to  the  effect  that  in  an  action  on  the 
attachment  bond  an  averment  that  the  suit  was  not  prosecuted  to  effect  and  that 
judgment  was  rendered  dismissing  the  attachment  prevents  any  inquiry  into  the 
truth  of  the  affidavit  for  attachment,^^  and  that  the  complaint  should  not  deny 
the  truth  of  the  facts  stated  in  the  affidavit  as  grounds  for  the  attachment.^^ 

(5)  Want  of  Probable  Cause.  Whether  want  of  probable  cause  must  be 
alleged  depends  upon  two  considerations :  (1)  the  character  of  damages  sought  to 
be  recovered  ;  (2)  the  provisions  of  the  statutes  under  which  the  action  is  brought. 
In  jurisdictions  where  no  liability  for  suing  out  an  attachment  arises  unless  it  be 
shown  that  there  was  no  probable  cause  therefor,^^  it  is  of  course  necessary  to  allege 
w^ant  of  probable  cause,  although  only  actual  damages  are  sought  or  the  form  of 
the  proceeding  is  such  that  only  actual  damages  are  recoverable.^  In  most  juris- 
dictions, however,  want  of  probable  cause  is  not  a  prerequisite  to  the  recovery  of 
such  damages,  and  where  they  are  asked  there  can  be  no  necessity  for  alleging  it, 


statutory  grounds  existed  (Brown  v.  Master, 
104  Ala.  451,  16  So.  443).  In  the  latest  de- 
cision on  this  question,  and  in  another  de- 
cision of  very  recent  date,  it  was  held  that 
if  exemplary  damagies  are  claimed  the  com- 
plaint must  allege  that  the  attachment  was 
sued  out  without  the  existence  of  any  stat- 
utory ground  therefor.  Hamilton  v.  Max- 
well, 119  Ala.  23,  24  So.  769;  Schloss  v.  Ro- 
velsky,  107  Ala.  596,  18  So.  71.  So  in  a  niun- 
ber  of  cases  in  which  only  actual  damages 
were  asked  it  was  held  that  if  the  indebtedness 
was  not  denied  the  complaint  should  in  some 
form  negative  the  existence  of  any  statutory 
grounds  for  the  suing  out  of  the  attachment 
(Painter  v.  Munn,  117  Ala.  322,  23  So.  83,  67 
Am.  St.  Rep.  170;  Crofford  v.  Vassar,  95  Ala. 
548.  10  So.  350)  ;  and  the  reason  assigned 
is  that  the  non-existence  of  the  particular 
ground  averred  in  the  affidavit,  or  of  any  par- 
ticular ground,  does  not  render  the  attach- 
ment wrongful  (Painter  v.  Munn,  117  Ala. 
322,  23  So.  83,  67  Am.  St.  Rep.  170). 

53.  Swan  v.  Smith,  26  Iowa  87,  the  rule 
in  this  state  differing  from  that  in  Alabama 
in  this  respect,  that  an  attachment  is  con- 
sidered wrongful  if  the  ground  stated  in  the 
affidavit  does  not  exist. 

54.  See  supra,  XV,  A. 

55.  And  it  has  been  so  held  in  a  decision, 
from  which  it  may  be  reasonably  inferred 
that  it  will  be  sufficient  either  to  allege  gen- 
erally that  the  attachment  was  wrongfully 
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sued  out  or  the  facts  from  which  this  may 
be  inferred.  Eaton  v.  Bartscherer,  5  Nebr. 
469. 

56.  Steen  v.  Ross,  22  Fla.  480,  holding 
that  the  complaint  should  state  in  what  the 
"  impropriety  "  consisted,  that  is  to  say,  that 
no  cause  of  action  of  the  class  in  which  the 
attachment  might  be  sued  out  existed,  or 
that  the  ground  alleged  in  the  affidavit  was 
untrue,  or  not  one  of  the  grounds  enumerated, 
which  must  exist  before  a  writ  can  be  ob- 
tained. 

A  complaint  which  negatived  the  perform- 
ance of  the  conditions  of  the  bond  in  the 
words  of  the  contract,  and  otherwise  good,  was 
deemed  to  be  sufficient  on  demurrer.  Sannes 
V.  Ross,  105  Ind.  558,  5  N.  E.  699. 

57.  Hayden  v.  Sample,  10  Mo.  215;  Ben- 
nett V.  Southern  Bank,  61  Mo.  App.  297. 

58.  Bennett  v.  Southern  Bank,  61  Mo. 
App.  297,  where  the  reason  assigned  is  that 
this  question  has  already  been  determined 
in  the  main  suit  and  cannot  be  retried  in  the 
suit  on  the  bond. 

Allegations  of  this  character  should  be 
stricken  out  on  motion;  but  the  overruling 
of  such  motion  is  not  such  error  as  will  prej- 
udice defendant.  Bennett  v.  Southern  Bank, 
61  Mo.  App.  297. 

59.  See  supra,  XVIII,  B,  1,  b. 

60.  Bunt  V.  Rheum,  52  Iowa  619,  3  N.  W. 
667;  Burton  v.  Knapp,  14  Iowa  196,  81  Am. 
Dec.  465;  Mahnke  V.  Damon,  3  Iowa  107; 
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whatever  may  be  the  character  of  the  proceeding  in  which  a  recovery  is  songht.^^ 
On  the  other  hand,  if  the  party  asks  exemplary  or  punitive  damages,  want  of 
probable  cause  must  be  alleged,  whether  the  proceeding  be  based  on  the  bond  or 
independently  of  it.^^  Merely  alleging  that  the  attachment  was  sued  out  mali- 
ciously is  insufficient.^^ 

(6)  Malice.  In  an  action  on  an  attachment  bond,  if  only  actual  damages  are 
sought  an  averment  of  malice  on  the  part  of  plaintiff  in  attachment  in  suing 
out  the  writ  is  unnecessary.^  In  respect  to  exemplary  or  punitive  damages, 
where  an  action  lies  independently  of  the  bond  to  recover  either  actual  or  puni- 
tive damages,  it  has  been  held  that  malice  must  be  alleged  in  order  to  warrant  a 
recovery  of  exemplary  or  punitive  damages.^^  Again  it  has  been  determined  that 
where  the  bond  is  held  to  cover  exemplary  or  punitive  damages,  there  can  be  no 
recovery  of  such  damages  in  an  action  thereon  in  the  absence  of  an  allegation  of 
malice.^^  In  Alabama,  an  examination  of  the  decisions  will  show  that  in  actions 
on  bonds  it  is  usual  to  allege  in  express  terms  that  the  writ  was  "  maliciously  "  or 

vexatiously  "  sued  out  when  a  recovery  of  exemplary  damages  is  asked.^*^ 

(7)  Dissolution  of  Attachment  or  Termination  of  Main  Action.^^  In 
jurisdictions  where  it  is  not  necessary  to  the  accrual  of  the  right  of  action  that  a 
linal  judgment  should  have  been  rendered  in  favor  of  attachment  defendant,^^ 


Winchester  v.  Cox,  4  Greene  (Iowa)  121; 
tSprague  v.  Parsons,  12  Daly  (N.  Y.)  392,  6 
N.  Y.  Civ.  Proc.  26,  14  Abb.  N.  Cas.  (N.  Y.) 
320.  Compare  Porter  v.  Wilson,  4  Greene 
(Iowa)  314. 

61.  Painter  v.  Munn,  117  Ala.  322,  23  So. 
83,  67  Am.  St.  Rep.  170;  Crofford  v.  Vassar, 
95  Ala.  548,  10  So.  350;  Mitchell  v.  Mat- 
tingly,  1  Mete.  (Ky.)  237;  Sprague  v.  Par- 
sons,  12  Daly  (N.  Y.)  392,  6  N.  Y.  Civ.  Proc. 
26,  14  Abb.  N.  Cas.  (N.  Y.)  320;  Bruce  v. 
Coleman,  1  Handy  (Ohio)  515,  12  Ohio  Dec. 
(Reprint)  265. 

Surplusage. —  If  it  is  alleged,  it  will  be  re- 
garded merely  as  surplusage,  and  will  not 
render  the  pleading  demurrable.  Mitchell  v. 
Mattingly,  1  Mete.  (Ky.)  237. 

62.  Hamilton  v.  Maxwell,  119  Ala.  23,  24 
So.  769;  Schloss  v.  Rovelsky,  107  Ala.  596, 
18  So.  71;  Crofford  v.  Vassar,  95  Ala.  548, 
10  So.  350;  McLane  v.  McTighe,  89  Ala.  411, 
8  So.  70;  City  Nat.  Bank  v.  Jeffries,  73  Ala. 
183;  Elser  v.  Pierce,  2  Tex.  App.  Civ.  Cas. 
§  737.  Compare  Dothard  v.  Sheid,  69  Ala. 
135;  Gable  v.  Hammerwell,  44  Ala.  336, 
where  complaints  were  approved  which  con- 
tained no  direct  averment  of  want  of  prob- 
able cause.  In  both  cases  the  question  as  to 
the  sufficiency  of  the  complaint  arose  on  de- 
murrer, and  it  is  not  easy  to  see  whether 
the  court  intended  to  hold  that  the  complaint 
was  sufficient  to  authorize  the  recovery  of 
actual  damages  or  of  exemplary  damages  as 
well.  In  the  first-mentioned  case,  the  aver- 
ment was  that  the  attachment  was  wrong- 
fully, vexatiously,  and  maliciously  sued  out, 
and  in  the  second  that  it  was  vexatiously 
and  wrongfully  sued  out.  If  the  court  in- 
tended to  hold  ,  that  exemplary  damages  could 
be  recovered  under  such  complaints,  these 
decisions  are  squarely  in  conflict  with  the 
other  Alabama  decisions  above  cited. 

63.  If  it  were  malicious  and  unfounded, 
but  there  was  probable  cause  for  suing  out 
the  attachment,  nothing  more  thaii  actual 


damages  can  be  recovered.  Elser  V.  Pierce,  2 
Tex.  App.  Civ.  Cas.  §  737. 

64.  Sprague  v.  Parsons,  12  Daly  (N.  Y.) 
392,  6  N.  Y.  Civ.  Proc.  26,  14  Abb.  N. 
Cas.  (N.  Y.)  320;  Bruce  v.  Coleman,  1 
Handy  (Ohio)  515,  12  Ohio  Dec.  (Reprint) 
265. 

65.  Elser  v.  Pierce,  2  Tex.  App.  Civ.  Cas. 
§  737. 

66.  Doll  V.  Cooper,  9  Lea  (Tenn.)  576. 

67.  Hamilton  v.  Maxwell,  119  Ala.  23,  24 
So.  769;  Schloss  v.  Rovelsky,  107  Ala.  596, 
18  So.  71;  Crofford  v.  Vassar,  95  Ala.  548, 
10  So.  350. 

There  seems  to  be  some  doubt  as  to 
whether  an  express  averment  to  this  effect 
is  necessary  in  this  state.  In  one  decision, 
in  which  the  question  seems  to  have  received 
casual  consideration,  it  is  said  that  the  ab- 
sence of  probable  cause,  coupled  with  the  un- 
lawful act  of  suing  out  the  writ,  is  the  vexa- 
tious or  malicious  abuse  of  the  process, 
against  which  the  statute  intends  to  guard, 
and  for  which  the  jury  are  authorized  to  give 
vindictive  damages.  Durr  v.  Jackson.  59  Ala. 
203.  Compare  Schloss  r,  Rovelsky,  107  Ala. 
596,  599,  18  So.  71,  where  it  was  said:  -  We 
are  not  prepared  to  hold  .  .  .  '  that  if  no 
statutory  ground  existed  for  the  attachment, 
and  that  defendant  did  not  reasonably  be- 
lieve that  one  did  exist,'  that  plaintiff  was 
entitled  to  recover  punitive  damages.  These 
facts  are  evidence  to  be  considered  by  the 
jury,  and  it  is  for  the  jury  to  say  from  these 
facts  and  all  the  evidence  whether  the  at- 
tachment was  maliciously  sued  out." 

68.  Replication  unnecessary,  when. — Where 
in  a  suit  on  an  attaclunont  bond  a  petition 
alleges  the  rendition  of  judgment  for  the  at- 
tachment defendant  on  plea  in  abatement, 
and  the  answer  sets  up  that  a  motion  for 
new  trial  was  still  pending  and  undisposed 
of,  this  does  not  constitute  new  matter  re- 
quiring a  replication.  State  r.  Williams,  48 
Mo.  210. 

69.  See  supra,  XVIII,  B,  3,  b. 
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it  is  of  course  unnecessary  to  allege  such  final  determination  of  the  action,  but  it 
will  be  sufficient  to  show  that  the  attachment  had  been  dissolved. "^"^  It  is  equally 
obvious  that  if  no  cause  of  action  accrues  until  the  dissolution  of  the  attachment 
the  fact  of  dissolution  should  be  alleged  in  a  direct  action  to  recover  for 
wrongful  attachment.''^  By  parity  of  reasoning,  if  a  final  determination  of  the 
suit  in  which  the  attachment  was  sued  out  in  favor  of  attachment  defendant 
is  essential  to  a  cause  of  action  for  wrongful  attachment,  whether  based  on  the 
bond  or  brought  independently  thereof, it  would  be  necessary  to  show  this  fact 
by  some  appropriate  form  of  averment.'^^ 

(8)  Damages  —  (a)  Necessity  of  Alleging.  In  proceedings  to  recover  for 
injuries  resulting  from  an  attachment,  it  is  necessary  to  allege  that  damages  have 
actually  been  sustained  whatever  may  be  the  character  of  such  proceedings ; 
and  if  a  recovery  of  special  damages  is  sought  such  damages  must  be  specially 
pleaded.*^^  The  following  items  of  damages  have  been  held  not  recoverable  unless 
specially  pleaded  :  A  depreciation  in  the  value  of  the  property  seized  under  the 
attachment ; '^^  attorney's  fees  expended  in  relation  to  the  attachment ; '^^  injuries 
caused  by  loss  of  reputation ; special  injuries  resulting  from  loss  of  credit  ;^ 


70.  McLaughlin  v.  Davis,  14  Kan.  168. 

71.  See  supra,  XVIII,  B,  3,  a. 

72.  Watts  V.  Hurst,  22  Ky.  L.  Rep.  1703, 
61  S.  W.  261. 

Alleging  dismissal  of  appeal  from  judg- 
ment of  dissolution. — An  attachment  having 
been  set  aside  by  the  district  court,  and  an 
appeal  taken  from  the  judgment,  suit  was 
brought  on  the  bond  for  damages  while  the 
appeal  was  pending.  Defendant  in  the  suit 
for  damages  pleaded  prematurity  of  action. 
Plaintiff  was  then  allowed  by  a  rule  of  court 
to  amend,  and  allege  that  since  the  institu- 
tion of  the  suit  the  supreme  court  had  de- 
cided the  attachment  case  on  appeal.  It  was 
held  proper  to  permit  the  amendment.  Mc- 
Daniel  v.  Gardner,  34  La.  Ann.  341. 

Sufficiency  of  allegation. —  In  an  action  for 
wrongful  attachment,  an  allegation  in  the  pe- 
tition that  the  attachment  was  quashed,  with 
a  reference  to  the  record  in  the  attachment 
suit,  is  sufficient.  Warner  v.  Bailey,  7  Tex. 
617. 

73.  See  supra,  XVIII,  B,  3,  b. 

74.  Crandall  v.  Rickley,  25  Minn.  119. 

75.  Flanagan  v.  Gilchrist,  8  Ala.  620; 
Love  V.  Kidwell,  4  Blackf.  (Ind.)  553;  Dick- 
inson V.  McCraw,  4  Rand.  (Va. )  158. 

Demand  for  interest. — Under  a  statute  pro- 
viding that  in  a  suit  on  a  penal  bond  the 
judgment  shall  be  rendered  for  the  sum 
really  due  with  interest  and  costs,  it  is  not 
necessary  to  authorize  the  allowance  of  inter- 
est in  an  action  on  an  attachment  bond, 
although  it  should  be  demanded  in  the  peti- 
tion. State  V.  Gold  Spring  Distilling  Co.,  72 
Mo.  App.  573. 

Whether  an  allegation  of  demand  for  dam- 
ages provided  for  in  an  attachment  bond 
must  be  made  depends  on  whether  or  hot  a 
demand  is  necessary  to  give  a  cause  of  a3tion 
on  the  bond.  In  jurisdictions  where  it  is 
necessary  such  an  allegation  in  the  complaint 
must  be  made.  Morgan  v.  Menzies,  60  Gal. 
341;  Pinney      Hershfield,  1  Mont.  367. 

76.  Alabama. —  Boggan  v.  Bennett,  102 
Ala.  400,  14  So.  742;  Pollock  v.  Gantt,  69 
Ala.  373,  44  Am.  Rep.  519;  Dothard  v.  Sheid, 
69  Ala.  135;  Lewis  v.  Paull,  42  Ala.  136; 
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Donnell  v.  Jones,  13  Ala.  490,  48  Am.  Dec. 
59. 

Iowa. — Vorse  v.  Phillips,  37  Iowa  428. 

Kansas. —  Bradley  V.  Borin,  53  Kan.  628, 
36  Pac.  977. 

Missouri. —  State  v.  Blackman,  51  Mo.  319. 

Oregon.- —  Brown  v.  Moore,  3  Oreg.  435. 

Texas. —  Wallace  v.  Finberg,  46  Tex.  35 ; 
Hamilton  v.  Kilpatrick,  (Tex.  Civ.  App. 
1895)  29  S.  W.  819. 

See  also  Cox  v.  Robinson,  2  Rob,  (La.) 
313. 

Variance. —  In  an  action  on  an  attachment 
bond,  where  it  is  alleged  that  plaintiff  had 
actually  contracted  for  the  sale  of  grain  after 
it  had  been  attached,  and  the  evidence  re- 
jected was  that  he  had  a  conditional  promise 
that  upon  a  certain  contingency  the  buyers 
would  take  the  grain,  and  that  contingency 
afterward  happened,  it  was  held,  without 
deciding  whether  the  rejected  evidence  made 
out  a  ground  for  special  damage  or  not,  that 
it  was  a  variance  which  might  be  disregarded. 
Brown  v.  Moore,  3  Oreg.  435, 

77.  Wallace  v.  Finberg,  46  Tex.  35 ;  Hamil- 
ton V.  Kilpatrick,  (Tex.  Civ.  App.  1895)  29 
S.  W.  819,  where  it  is  said  that  such  dam- 
ages are  not  necessary  results  from  an  at- 
tachment, and  should  be  pleaded,  in  order 
that  the  opposite  party"  may  be  prepared,  if 
he  can,  to  meet  the  evidence  offered  to  estab- 
lish such  contingent  injury. 

78.  Boggan  v.  Bennett,  102  Ala,  400,  14 
So.  742;  Dothard  v.  Sheid,  69  Ala.  135; 
Elder  v.  Kutner,  97  Cal,  490,  32  Pac.  563; 
Vorse  V.  Phillips,  37  Iowa  428;  State  v. 
Blackman,  51  Mo.  319. 

Alleging  payment  of  counsel  fees. —  In  Cal- 
ifornia counsel  fees  are  not  recoverable  until 
they  have  been  actually  paid,  and  a  com- 
plaint in  an  action  on  an  attachment  bond, 
asking  counsel  fees  in  a  designated  sum,  but 
not  alleging  that  they  have  been  paid,  will 
not  authorize  the  recovery  of  such  fees. 
Elder  v.  Kutner,  97  Cal,  490,  32  Pac,  563. 

79.  Donnell  v.  Jones,  13  Ala.  490,  48  Am, 
Dec.  59. 

80.  Lewis  v.  Paull,  42  Ala,  136;  Donnell 
V.  Jones,  13  Ala.  490,  48  Am,  Dee.  59, 
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expenses  incurred  in  traveling  to  the  place  of  trial ;  and  special  injuries  to 
business.^^ 

(b)  Sufficiency  of  Allegations.  The  allegations  should  be  made  with  such  cer- 
tainty and  definiteness as  to  admit  all  competent  and  material  evidence  tending 
to  prove  the  damages  sustained  and  sought  to  be  recovered.^'^  Under  a  general 
allegation  of  "injury  to  credit,"  evidence  of  a  general  loss  of  credit  is  permissible, 
but  not  evidence  of  special  injury  by  loss  of  credit  with  particular  persons.^ 
Although  it  is  better  to  itemize  the  damages,  yet  a  gross  sum  may  be  claimed 
embracing  each  item.^^  If  special  damages  are  claimed  on  more  than  one  ground, 
and  if  any  of  the  damages  are  recoverable,  a  demurrer  to  the  entire  complaint  is 
properly  overruled.^^ 

(9)  Non-Payment  or  Damages.  In  proceedings  based  on  an  attachment  bond 
for  injuries  caused  by  the  wrongful  suing  out  of  an  attachment,  it  is  necessary  to 
allege  that  the  damages  have  not  been  paid;^  otherwise  the  pleading  will  be 
fatally  defective.^^    If  a  recovery  of  costs  in  the  attachment  suit  is  sought  in  an 


81.  State  V.  Blaekman,  51  Mo.  319. 

82.  Donnell  v.  Jones,  13  Ala.  490,  48  Am. 
Dec.  59. 

83.  Motion  to  make  more  definite. —  If 

defendant  claims  that  allegations  of  special 
damage  are  not  suflficiently  explicit  to  advise 
him  of  the  elements  of  damage,  he  should 
move  to  have  the  petition  made  more  definite 
and  certain.  State  X).  McHale,  16  Mo.  App. 
478. 

84.  Recovery  of  attorney  fees  and  extra 
expenditures  in  the  suit  is  authorized  under 
an  allega^tion  that  plaintiff  was  required 
to  pay  out  large  sums  of  money  in  the  de- 
fense of  the  suit,  suffered  a  loss  of  time 
in  attending  thereto,  was  deprived  of  the 
use  of  the  money  attached,  and  was  in- 
jured in  his  business.  State  v.  McHale,  16 
Mo.  App.  478.  Compare  Crofford  v.  Vassar, 
95  Ala.  548,  10  So.  350,  where  it  was  held 
that  a  complaint  claiming  "  special  damages 
in  the  sum  of  one  hundred  dollars,  in  that 
by  the  said  attachment  he  was  put  to  the 
expense  of  employing  msel  to  defend  said 
attachment  suit,"  is  not  sufficient  without  a 
statement  of  some  amount  paid  or  incurred. 

That  plaintiff  was  compelled  to  expend 
"  large  sums  of  money  and  was  put  to  great 
expense  and  trouble  in  and  about  defending 
said  action  of  attachment  to- wit:  five  hun- 
dred dollars,"  is  sufficient  to  admit  evidence 
of  special  damages,  such  as  lawyer's  fees, 
hotel  bills,  etc.  Kelly  v.  Beauchamp,  59  Mo. 
178. 

85.  Durr  v.  Jackson,  59  Ala.  203. 
General  averment  of  injuries  to  biisiness, 

reputation,  and  credit. —  Under  an  allegation 
,  that  in  consequence  of  the  attachment, 
attachment  defendant's  business,  reputation 
and  credit  have  been  destroyed  and  lost,  and 
his  customers  have  withdrawn,  it  is  not  com- 
petent to  show  that  he  was  maki.ig  advances 
to  timber  men  and  others,  and  that  thereby 
he  became  interested  in  the  handling  of  tim- 
ber and  crops ;  that  his  mercantile  business 
being  stopped,  he  lost  his  advantages,  and  lost 
his  advances  and  the  shipment  of  his  timber. 
Pollock  V.  Gantt,  09  Ala.  373,  44  Am.  Kep. 
519. 

Where  it  is  alleged  that  plaintiff  was  pre- 


vented from  doing  a  certain  amount  of  desig- 
nated work,  special  damages  will  not  be  al- 
lowed in  the  absence  of  a  further  allegation 
that  he  could  not  have  earned  an  equal 
amount  otherwise.  Brown  v.  Moore,  3  Oreg. 
435. 

86.  Bickham  V.  Hutchinson,  50  La.  Ann. 

765,  23  So.  902. 

87.  Flournoy  v.  Lyon,,  70  Ala.  308, 

88.  California. —  Morgan  v.  Menzies,  60 
Cal.  341. 

Indiana. —  Cunningham  v.  Jacobs,  120 
Ind.  306,  22  N.  E.  335;  Uhrig  v.  Sinex,  32 
Ind.  493;  Michael  v.  Thomas,  27  Ind.  501; 
Love  V.  Kidwell,  4  Blackf.   (Ind.)  553. 

loioa. —  Hencke  v.  Johnson,  62  Iowa  555, 
17  N,  W.  766;  Lorner  v.  Harrison,  37  Iowa 
378;  Ryder  v.  Thomas,  32  Iowa  56. 

Montana. —  Pinney  v.  Hershfield,  1  Mont. 
367. 

Washington. —  Church  v.  Campbell,  7 
Wash.  547,  35  Pac.  381. 

89.  Morgan  v.  Menzies,  60  Cal.  341; 
Church  V.  Campbell,  7  Wash.  547,  548,  35 
Pac.  381,  where  it  is  said:  "  It  is  the  breach 
of  a  covenant  that  is  the  basis  of  an  action  on 
a  covenant,  and  the  breach  of  this  covenant 
was  the  non-payment  of  the  damages  in- 
curred by  the  plaintiff.  That  was  the 
condition  of  the  obligation,  viz,,  that  they 
should  pay  all  costs  and  all  damages  which 
he  might  sustain  by  reason  of  the  attach- 
ment." 

Failure  to  allege  non-payment  of  damages 
may  be  urged  for  the  first  time  upon  a  mo- 
tion for  a  new  trial,  although  it  should  or- 
dinarily be  taken  advantage  of  by  demurrer. 
Hencke  v.  Johnson,  62  Iowa  555,  17  N,  W. 

766,  But  compare  Knapp  r,  Barnard,  78 
Iowa  347,  43  N.  W,  197,  where  defendant  in 
attachment  failed  to  allege  tliat  the  damages 
had  not  been  paid,  and  there  was  no  evidence 
on  that  point,  nor  was  the  question  of  pay- 
ment raised  in  any  manner,  but  damages 
were  nevertheless  allowed  by  the  jury.  It 
was  held  that  under  these  circumstances  the 
defect  in  failing  to  allege  non-payment  was 
waived.  This  case  assumes  to  distinguish 
Hencke  v.  Johnson,  62  Iowa  555,  17  N,  \V. 
766,  supra. 
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action  on  the  bond  it  is  not  sufficient  to  allege  generally  that  such  costs  have  not 
been  paid.    The  amount  thereof  should  be  stated.^ 

(b)  Joinder  of  Causes  of  Action.  A  plaintiff  may  proceed  in  one  action  for 
damages  for  breaches  of  two  or  more  attachment  bonds  executed  by  the  obligor 
in  his  favor ;  and  it  has  been  held  that  the  owner  of  goods  wrongfully  attached 
is  not  compelled  to  elect  to  sue  plaintiff  in  attachment  independently  for  the 
wrongful'act  of  the  bond,  or  to  sue  him  and  his  surety  on  the  bond,  but  may  sue 
plaintiff  independently  of  the  bond^  and  join  the  surety,  counting  on  the  bond.^^ 
Where  it  is  permissible  to  sue  independently  of  the  bond  for  a  merely  wrongful 
attachment,  it  has  been  held  that  it  is  not  necessary  to  sue  on  one  count  for  the 
wrongful  and  on  another  for  the  malicious  attachment  of  property,  the  reason 
being  that  if  an  action  on  the  case  will  lie  for  wrongful  attachment  malice  merely 
goes  in  aggravation  of  damages.^^ 

(ii)  Of  Plaintiff  IN  Attachments^ — (a)  General  Issue  or  General  Denial. 
Under  a  plea  of  general  issue  or  general  denial  it  is  proper  to  show  a  judgment 
on  the  merits  in  favor  of  attachment  defendant  or  that  the  proceeds  of  the 
sale  of  the  attached  property  were  credited  to  the  attachment  debtor  in  the  origi- 
nal proceeding,  in  order  to  reduce  the  amount  of  recovery  to  that  extent.^® 
Under  the  general  denial  attachment  plaintiff  may  show  that  he  had  stated  the 
facts  within  his  knowledge  to  his  attorney  before  suing  out  the  writ,  and  had 
been  advised  by  him  that  the  writ  was  authorized .^^ 

(b)  Non  Est  Factum.  The  plea  of  non  est  factum  in  an  action  on  an  attach- 
ment bond,  in  the  absence  of  a  plea  traversing  the  breach,  puts  in  issue  only  the 
making  of  the  bond  described  in  the  declaration.^^ 


•90.  Sterling  City  Gold,  etc.,  Min.,  etc.,  Co. 
V.  Cock,  2  Colo.  24. 

That  defendant  "  did  not  pay  all  such 
costs,"  etc.,  as  accrued,  has  been  held  to  be 
insufficient.  The  declaration  should  ex- 
pressly allege  that  the  costs  and  damages 
have  actually  been  sustained.  Dickinson  v. 
McCraw,  4  Rand.  (Va.)  158. 

91.  Gabel  v.  Hammerwell,  44  Ala.  336. 

93.  Leonard  v.  Harkleroad,  (Tex.^  Civ. 
App.  1902)  67  S.  W.  127. 

In  Kentucky  a  cause  of  action  on  an  at- 
tachment bond  and  a  cause  of  action  for 
malicious  attachment  cannot  be  joined  at  all. 
Duck  V.  Hollrook,  6  Ky.  L.  Rep.  511. 

In  Missouri  it  seems  to  be  the  practice  to 
allow  the  joinder  of  a  count  upon  an  attach- 
ment bond  and  a  count  for  malicious  attach- 
ment.   Fry  V.  Estes,  52  Mo.  App.  1. 

In  Texas  it  is  said  to  be  the  better  practice 
to  present  the  claim  on  the  bond  and  the 
claim  for  malicious  attachment  as  separate 
and  distinct  causes  of  action  or  cross-action. 
Wallace  v.  Finberg,  46  Tex.  35. 

93.  Fry  v.  Estes,  52  Mo.  App.  1.  Compare 
Fechheimer  v.  Ball,  1  Tex.  App.  Civ.  Cas. 
§  766,  where  it  was  held  that  in  a  plea  of 
reconvention  there  is  a  distinction  between 
damages  resulting  from  the  wrongful  resort- 
ing to  the  writ  and  the  malicious  resorting 
to  the  same;  that  the  grounds  for  actual 
damages  and  the  grounds  for  vindictive  dam- 
ages constitute  distinct  causes  of  action,  and 
should  be  presented  by  the  pleading  as  such, 

94.  If  an  answer  admits  the  seizure  of  the 
goods,  defendant  cannot  on  the  trial  al- 
lege that  the  property  had  been  previously 
seized  by  another  creditor.  Kuhn  V.  Weil, 
73  Mo.  213. 
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Want  of  information  sufficient  to  form  a 
belief. — An  answer  in  an  action  upon  an  un- 
dertaking given  to  procure  an  attachment 
which  admits  the  making  thereof,  and,  as 
to  the  other  allegations,  denies  the  same  upon 
defendant's  own  knowledge,  or  his  not  having 
any  knowledge  or  information  sufficient  to 
form  a  belief  in  respect  to  the  same,  is  in- 
sufficient, because  of  the  impossibility  of  dis- 
tinguishing the  allegations  denied  upon 
knowledge  from  those  denied  for  a  want  cf 
knowledge  or  information  sufficient  to  form  a 
belief.  Sheldon  v.  Sabin,  12  Daly  (N.  Y.) 
84. 

95.  Renkert  v.  Elliott,  11  Lea  (Tenn.) 
235,  where  the  surety  offered  such  proof. 

96.  Van  Dewater  v.  Gear,  21  N.  Y.  App. 
Div.  201,  47  N.  Y.  Suppl.  503  (where  a 
fraudulent  transfer  of  the  property  Was  not 
allowed  to  be  shown  under  a  general  denial)  ; 
Mayer  v.  Duke,  72  Tex.  445,  10  S.  W.  565. 

97.  Bowman  v.  Western  Fur  Mfg.  Co.,  96 
Iowa  188,  64  N.  W.  775. 

Plea  in  reconvention. —  So  it  has  been  held 
that  where  an  attachment  defendant  claims 
the  value  of  the  use  of  the  attached  property 
under  his  plea  in  reconvention  for  damages 
for  wrongfully  and  maliciously  suing  out  the 
writ,  and  that  he  was  thereby  deprived  of  its 
use,  but  the  testimony  tends  to  show  that 
he  was  not  so  deprived  thereof,  plaintiff  is 
entitled  to  the  benefit  of  such  proof  without 
a  special  plea.  Dwyer  v.  Testard,  65  Tex. 
432. 

98.  All  other  material  averments  are  ad- 
mitted and  this  result  is  not  affected  by  leave 
given  to  defendant  to  introduce  special  mat- 
ter under  that  plea.  Obeme  f>.  Gaylord,  13 
111.  App.  30. 
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(c)  Non-Damnificatus.  Non-damnificatus  is  a  good  plea  to  a  suit  on  an 
attachment  bond,  where  the  condition  is  that  plaintiff  in  the  attachment  "shall  pay 
all  costs  and  damages  which  may  be  awarded  against  him,  or  sustained  by  any  per- 
son by  reason  of  his  suing  out  said  attachment."  A  plea  of  de  injuria  may  also 
be  filed 

gr.  Defenses  —  (i)  In  General.  It  is  a  sufficient  defense  to  an  action  on  an 
attachment  bond  that  the  bond  is  void ;  ^  that  action  thereon  is  premature ;  ^  or 
that  there  has  been  a  material  alteration  of  the  Tvrit  of  attachment  after  its  issue.^ 
So  it  is  a  good  defense  against  a  claim  for  damages  caused  by  wrongful  attach- 
ment that  the  affidavit  was  founded  on  statements  made  by  defendant  in  attach- 
ment to  plaintiff,^  or  to  third  persons  and  communicated  to  plaintiff,^  if  such 
statements  are  sufficient  to  authorize  an  attachment ;  that  title  to  the  property 
attached  passed  from  attachment  defendant  before  the  levy ;  ^  tliat  the  attach- 
ment was  dissolved  under  statute  by  tiling  a  bond  for  the  restitution  of  the 
property  ; that  defendant  in  attachment  after  claiming  that  the  property  was 
exempt  made  no  defense  in  the  proceedings,  and  allowed  judgment  to  be 
entered  and  the  property  sold  without  further  protest.^  The  recovery  of 
tinal  judgment  by  plaintiff  in  attachment  is  also  a  defense.^  On  the  other 
hand,  it  is  not  a  defense  to  a  claim  for  damages  for  wrongful  attachment 
against  the  sureties  on  the  attachment  bond  that  the  declaration  in  the  main 
action  was  amended  as  to  a  merely  formal  defect ;  that  other  persons  than 
plaintiff,  and  without  his  privity,  procured  the  undertaking  to  be  executed  ; 


Proof  of  execution  of  an  attachment  bond 

by  parties  sued  thereon  interposing  a  plea  of 
non  est  factum  verified  by  affidavit,  which  is 
the  only  issue  in  the  case,  is  sufficient  to  en- 
title plaintiffs  to  recover.  Fitzsimmons  v. 
Hall,  84  111.  538. 

Verification. —  Under  the  Missouri  practice, 
if  in  an  action  on  an  attachment  bond  the 
answer  is  not  verified  by  affidavit,  the  execu- 
tion thereof  will  be  adjudged  confessed. 
State  V.  Chamberlin,  54  Mo.  338. 

99.  Hoadley  v.  Roush,  3  W.  Va.  280. 

For  form  of  plea  of  non-damnificatus  see 
Hoadley  v.  Eoush,  3  W.  Va.  280. 

Non-damnificatus  and  tender. —  In  an  ac- 
tion on  an  attachment  bond,  where  un- 
liquidated damages  are  asked,  the  plea  of  non- 
damnifiGatus  as  to  part  and  tender  of  a  sum 
certain  as  to  the  residue  in  bar  of  the  action 
is  improper.  Dunning  v.  Humphrev,  24  Wend. 
(N.  Y.)  31. 

1.  Benedict  v.  Bray,  2  Cal.  251.  56  Am. 
Dec.  332. 

2.  Guthrie  v.  Fisher,  2  Ida.  101,  6  Pac. 
111. 

3.  Starr  v.  Lyon,  5  Conn.  538. 

4.  Cocke  V.  Kuykendall,  41  Miss.  &5;  Tib- 
lier  V.  Alford,  12  Fed.  262.  Compare  Carse  v. 
Baxter,  21  Ky.  L.  Rep.  1593,  55  S.  W.  898, 

"  holding  that  while  the  admissions  by  defend- 
ant of  the  truth  of  the  grounds  for  an  attach- 
ment, made  both  in  his  answer  and  upon  the 
trial  of  the  attachment,  would  have  been  ad- 
missible to  estop  him  from  contesting  an 
attachment  subsequently  issued  in  faVor  of 
another  creditor  on  the  same  grounds,  yet 
after  the  second  attachment  has  been  dis- 
charged such  admission  will  not  of  itself  de- 
feat an  action  on  the  bond  executed  for  that 
attachment. 

5.  Tiblier  v.  Alford,  12  Fed.  262. 

6.  Viele  v.  Edwards,  4  Ky.  L.  Hep.  903. 


7.  Bick  V.  Long,  16  Ind.  App.  503,  44  N.  E. 
555,  this  being  the  only  jurisdiction,  it  seems, 
in  which  the  mere  giving  of  a  bond  of  the 
character  mentioned  has  such  effect.  See 
supra,  XVIII,  B,  2,  b. 

8.  Williamson  v.  Kansas,  etc.,  Coal  Co., 
6  Kan.  App.  443,  50  Pac.  106.  Compare 
Schenck  v.  Griffin,  38  N.  J.  L.  462,  where  it 
was  held  that  defendant  in  attachment  is  not 
estopped  from  his  action  to  recover  moneys 
received  by  plaintiff  and  applying  creditors 
under  the  attachment  which  are  not  due  and 
owing,  by  the  fact  that  he  knew  of  the 
pendency  of  the  attachment  suit,  and  did  not 
enter  his  appearance  to  it. 

In  case  of  successive  levies.— Where  a  judg- 
ment for  wrongful  attachment  is  recovered 
against  and  satisfied  by  one  of  two  creditors, 
who  levied  successively  on  the  same  property, 
such  judgment  operates  as  a  bar  to  an  action 
for  the  same  wrong  against  the  other  cred- 
itor. Grimes  v.  Williams,  113  Mich.  450,  71 
N.  W.  835. 

Where  writs  of  attachment  and  sequestra- 
tion were  simultaneously  issued  and  executed 
upon  the  same  property,  which  was  released 
on  seizure  under  both  writs  at  the  same  time, 
there  can  be  no  recovery  based  on  the  wrong- 
fulness of  the  attachment,  if  the  writ  of 
sequestration  was  valid.  Watkins  Banking 
Co.  V.  Louisiana  Lumber  Co.,  47  La.  Ann. 
581,  17  So.  143. 

9.  Waring  r.  Fletcher,  152  Ind.  620,  52 
-N.  E.  203;  Trontman  r.  Wiley,  85  Ind.  33; 
Nolle  r.  Thompson,  3  INIete!  (Ky.)  121; 
Mitcholl  V.  INlnttingly,  1  Mete.  (Ky.)  237: 
Crandall  r.  Rirklov,  25  :Minn.  119;*Eckman 
v.  Hammond,  27  Nebr.  611,  43  N.  W.  397. 

10.  Kellogg  i\  Kimball,  142  Mass.  124,  7 
N.  E.  728. 

11.  Coleman  r.  Bean.  14  Abb.  Pr.  (N.  Y.) 
38. 
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or  tliat  the  undertaking  was  not  signed  by  attachment  plaintiff  as  principal. So 
it  is  no  defense  to  a  claim  for  damages  for  wrongful  attachment  that  defendant 
in  attachment  replevied  the  goods  from  the  officer  and  obtained  judgment  there- 
for ;  failed  to  object  to  the  sale  of  the  goods  under  the  attachment  and  assisted 
in  making  a  better  sale;^*  fraudulently  assigned  his  property  shortly  after  the 
attachment,  unless  the  fraudulent  intent  on  the  part  of  defendant  existed  at 
tlie  time  the  attachment  issued  neglected  to  bond  the  property;^®  made  a  set- 
tlement of  an  attachment  wrongfully  brought  by  giving  notes  for  the  alleged 
debt  and  payment  of  costs  in  order  to  obtain  a  release  of  his  property ;  made 
statements  to  third  persons  which  if  true  would  warrant  an  attachment  where 
such  statements  were  not  communicated  to  plaintiff  in  attachment  and  could  not 
have  influenced  his  action  in  the  matter  released  a  claim  for  damages  for  a 
subsequent  attachment  in  consideration  of  its  relinquishment  was  insolvent  or 
suffering  pecuniary  embarrassment ;  ^  or  that  he,  being  present  at  the  sale  under 
attachment,  consented  that  the  balance  of  the  proceeds  after  satisfaction  of  the 
judgment  and  costs  should  be  applied  on  a  mortgage  held  by  the  attaching 
creditor.^^  Nor  is  it  a  defense  that  plaintiff  in  attachment  recovered  judgment 
in  the  attachment  proceedings,  where  such  judgment  was  recovered  without  serv- 
ice or  appearance  ;  ^  that  attached  property  which  had  been  taken  from  defend- 
ant and  had  not  been  replevied  or  returned  to  him  brought  its  fair  value  when 
sold  under  an  order  of  the  court,  and  that  the  proceeds  of  its  sale  had  been 
applied  to  the  payment  of  defendant's  debt ;  ^  that  order  vacating  attachment 
was  duly  appealed  from,  and  that  the  appeal  still  remains  in  full  force  and  unde- 
termined, it  not  being  further  alleged  that  a  stay  of  proceedings  had  been 
ordered,  or  such  other  facts  and  circumstances  in  connection  with  it  as  legally 
accomplished  that  result  that  there  was  a  chattel  mortgage  on  the  prop- 
erty ;  ^  that  upon  service  of  the  attachment  the  goods  attached  were  claimed  to 
be  the  property  of  a  third  person  and  admitted  so  to  be  by  defendant  in  attach- 


12.  Mcintosh  v.  Hurst,  6  Mont.  287,  12 
Pac.  647,  it  not  being  necessary  in  this  state 
for  plaintiff  in  attachment  to  sign  as  prin- 
cipal. 

13.  Vincent  v.  McNamara,  70  Conn,  332, 
39  Atl.  444.  See  also  Murray  v.  Lovejoy,  2 
Cliff.  (U.  S.)  191,  17  Fed.  Cas.  No.  9,963,  26 
Law  Rep.  423  [affirmed  in  3  Wall.  (U.  S.) 
1,  18  L.  ed.  129]. 

14.  Decatur  First  Nat.  Bank  v.  Houts,  85 
Tex.  69,  19  S.  W.  1080. 

15.  Donnell  v.  Jones,  17  Ala.  689,  .52  Am. 
Dec.  194. 

In  an  action  by  a  partnership  on  an  at- 
tachment bond  for  injuries  done  by  the 
wrongful  attachment  of  the  partnership  prop- 
erty, it  has  been  held  no  defense  that  one  of 
the  partners  fraudulently  disposed  of  his  in- 
dividual property.  Painter  v.  Munn,  117  Ala. 
322,  23  So.  83,  67  Am.  St.  Pep.  170. 

16.  Watson  v.  Kennedy,  8  La.  Ann.  280, 
where  it  was  held  that  the  right  to  set  aside 
an  attachment  by  delivering  to  the  sheriff 
an  obligation  to  satisfy  the  judgment  that 
may  be  rei^dered  against  him  is  a  privilege 
which  the  law  affords  to  defendant,  and  not  a 
duty  enjoined. 

17.  Hunter  v.  Penland,  (Tex.  Civ.  App. 
1895)  32  S.  W.  421. 

18.  Tiblier  v.  Alford,  12  Fed.  262. 

19.  Weston  v.  Dorr,  25  Me.  176,  43  Am. 
Dec.  259. 

20.  Lockhart  v.  Woods,  38  Ala.  631;  Kauf- 
man V.  Armstrong,  74  Tex.  65,  11  S.  W.  1048. 

[XVIII,  E,  6,  g,  (l)] 


That  attachment  defendant  was  insolvent 
at  the  time  of  assigning  the  claim  for  dam- 
ages on  the  bond  sued  on,  and  that  the 
assignment  was  in  fraud  of  creditors  and 
without  consideration  has  been  held  to  con- 
stitute no  defense.  Ferber  v.  Smith,  3  Silv. 
Supreme  (N.  Y.)  59,  6  :N.  Y.  Suppl.  446,  25 
N.  Y.  St.  555. 

21.  Walker  v.  Fetzer,  62  Ark.  135,  34  S.  W. 
536. 

Settlement  with  one  of  two  attaching  cred- 
itors.— Where  separate  firms  bring  separate 
attachment  suits  and  levy  on  a  stock  of  goods, 
a  settlement  by  defendant  with  one  of  the 
firms  will  not  extinguish  any  cause  of  action 
he  may  have  against  the  other.  Carson  v. 
Smith,  133  Mo.  606,  34  S.  W..  855. 

22.  Bliss  V.  Heasty,  61  111.  338. 

23.  Hundley  v.  Chadick,  109  Ala.  575,  19 
So.  845. 

24.  Ferber  v.  Smith,  3  Silv.  Supreme 
(N.  Y.)  59,  6  N.  Y.  Suppl.  446,  26  N.  Y.  St. 
555. 

25.  Hartmann  v.  Hoffman,  65  N.  Y.  App. 
Div.  443,  72  N.  Y.  Suppl.  982,  where  it  was 
said  that  until  default  under  the  mortgage, 
attachment  defendant  was  entitled  to  posses- 
sion of  the  property,  and  such  possession  and 
title  was  sufficient  to  support  the  action. 
And  see  Union  Mercantile  Co.  v.  Chandler,  90 
Iowa  650,  57  N.  W.  595,  where  it  was  held 
to  be  no  defense  that  the  attachment  was 
void  because  levied  on  mortgaged  prop- 
erty. 


ATTACHMENT 


[4  Cyc]  861 


ment;^^  or  that  a  motion  to  dissolve  an  attachment  was  overruled,  where  the 
motion  was  made  under  a  statute  authorizing  a  motion  to  discharge  for  insuffi- 
ciency of  statement  of  cause  "  or  any  other  cause  making  it  apparent  of  record 
that  the  attachment  should  not  have  been  issued,  or  should  not  have  been  levied 
on  a  part  or  all  of  the  property  seized ; "  ^'^  or,  where  the  claim  is  based  on 
the  bond,  that  the  original  plaintiff  has  ceased  to  be  such  and  a  third  party 
substituted  as  a  party  in  his  stead.^^  Attachment  defendant  may  bring  an 
action  for  the  wrongful  attachment  at  any  time  within  the  statutory  period  of 
limitation,  and  cannot  lose  his  right  by  failing  to  notify  the  surety  of  his  intentions 
in  that  regard. 

(ii)  Advice  of  Counsel.  The  fact  that  the  writ  was  sued  out  on  the  advice 
of  counsel  is  under  no  circumstances  a  defense  to  a  claim  for  actual  or  compensa- 
tory damages ;  ^  and  in  order  that  advice  of  counsel  may  constitute  a  defense  to 
a  claim  for  exemplary  or  punitive  damages  it  is  essential  that  a  full  and  fair 
statement  of  the  facts  should  have  been  made  to  counsel,^^  and  that  the  advice 
was  followed  in  good  faith.^ 

(ill)  Consent  to  Attachment.  While  a  debtor's  consent  to  attachment  may 
not  create  a  ground  therefor,  it  is  a  complete  defense  to  an  action  by  him  for 
wrongful  attachment  and  it  has  been  held  that  if  the  debtor  is  a  firm,  the  con- 
sent of  one  partner  to  an  attachment  against  the  partnership  property  bars  his 
right  to  recover  for  injuries  sustained  thereby .^^ 

(iv)  Existence  of  Ground  Other  Than  Stated  in  Affidavit.  While 


26.  Ferber  v.  Smith,  3  Silv.  Supreme 
(N.  Y.).  59,  6  N.  Y.  Suppl.  446,  25  N.  Y.  St. 
555. 

27.  Beach  v.  Williams,  (Iowa  1899)  79 
N.  W.  393. 

Where  the  motion  is  overruled  judgment  is 
merely  to  the  effect  that  it  is  not  apparent 
of  record  that  the  attachment  should  not 
have  been  issued  or  should  not  have  been 
levied  on  the  property  sought  to  be  released 
by  the  motion,  and  the  debtor  may  in  another 
proceeding  insist  that  the  property  should 
not  have  been  taken  under  the  attachment, 
and  recover  if  he  shows  by  preponderance 
of  evidence  that  his  claim  is  well  founded. 
Cox  V.  Allen,  91  Iowa  462,  59  N.  W.  335. 

28.  Brown  v.  Tidrick,  14  S.  D.  249,  85 
N.  W.  185,  where  it  was  said  that  the  under- 
taking goes  along  with  the  action  as  con- 
tinuing security,  although  the  cause  of  action 
is  assigned  and  the  assignee  substituted  as 
plaintiff. 

Where  an  attachment  suit  against  two  de- 
fendants is  dismissed  as  to  one  of  them,  a 
judgment  against  the  other  cannot  prevent 
the  one  from  claiming  damages  caused  by  the 
attachment.  Dean  v.  Stephenson,  61  Miss. 
175. 

29.  Kerr  v.  Reece,  27-^Kan.  469. 

30.  Raver  v.  Webster,  3  Iowa  502,  66  Am. 
Dec.  96;  Gregory  Grocery  Co.  v.  Beaton, 
(Kan.  App.  1900)  62  Pac.  732;  Kennedy  v. 
Meacham,  18  Fed.  312.  See  also  Baldwin 
V.  Walker,  94  Ala.  514,  10  So.  391. 

31.  Baldwin  v.  Walker,  94  Ala.  514,  10 
So.  391;  Union  Mill  Co.  v.  Prenzler,  100 
Iowa  540,  69  N.  W.  876;  Hurlbut  v.  Harden- 
brook,  85  Iowa  606,  52  N.  W.  510;  Porter 
V.  Knight,  63  Iowa  365,  19  N.  W.  282. 

32.  Baldwin  v.  Walker,  94  Ala.  514,  10  So. 
391;  Union  Mill  Co.  v.  Prenzler,  100  Iowa 


540,  69  N.  W.  876;  Raver  v.  Webster,  3  Iowa 
502,  66  Am.  Dec.  96. 

The  advice  of  one  who  was  a  lawyer  by 
profession,  but  not  then  engaged  in  practice, 

may  be  shown  to  rebut  the  presumption  of 
malice  which  might  arise  from  the  fact  that 
no  probable  cause  for  the  action  existed. 
Charles  City  Plow,  etc.,  Co.  V.  Jones,  71  Iowa 
234,  32  N.  W.  280. 

33.  Baines  v.  Ullmann,  71  Tex.  529,  9 
S.  W.  543. 

Necessity  of  acting  on  consent. —  Consent 
to  an  attachment  is  no  defense  where  the 
writ  was  not  sued  out  because  of  the  con- 
sent, but  because  the  party,  acting  on  advice 
of  counsel,  thought  he  had  grounds  for  an  at- 
tachment. Dunlap  V.  Fox,  (Miss.  1887)  2 
So.  169. 

Suing  out  of  second  writ  because  of  irregu- 
larity in  first. —  The  rule  that  consent  to  at- 
tachment operates  as  a  defense  to  an  action 
for  wrongful  attachment  applies  in  the  case 
of  the  suing  out  of  a  second  writ  because  of 
irregularity  in  the  first.  Baines  v.  Ullmann, 
71  Tex.  529,  9  S.  W.  548. 

34.  Barker  v.  Abbott,  2  Tex.  Civ.  App.  147, 
21  S.  W.  72.  Contra,  Thames  v.  Schloss.  120 
Ala.  470,  24  So.  835,  which  holds  that  the 
consent  of  one  partner  to  an  attachment 
against  the  partnership  property  estops  him 
alone  from  maintaining  an  action  for  injuries 
sustained  by  himself  by  reason  of  the  attach- 
ment. This  decision  proceeds  by  analogj'  to 
the  rule  that  one  partner  has  no  general  au- 
thority to  bind  the  partnership  of  the  non- 
assenting  partners  by  confessing  judgment 
without  the  consent  of  the  partnership. 

If  such  consent  is  not  collusive  it  will  bind 
the  firm.  If,  however,  the  consent  is  not  col- 
lusive, only  the  consenting  partner  will  be 
estopped  tp   s^ie  for   wrongful  attachment. 
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there  are  decisions  which  lay  down  the  rule  that  if  a  valid  claim  and  a  ground  or 
grounds  of  attachment  existed  at  the  time  the  attachment  was  sued  out,  this  may 
be  shown  as  a  complete  defense  to  an  action  for  wrongful  attachment,  notwith- 
standing the  non-existence  of  the  grounds  stated  in  the  affidavit ;  ^  the  weight  of 
authority  seems  to  be  against  this  rule,  the  better  doctrine  being  to  the  effect  that 
the  investigation  should  be  limited  to  the  ground  or  grounds  stated  in  the  appli- 
cation for  the  writ  of  attachment.^^ 

(v)  Good  Faith  of  Attachment  Plaintiff.  As  already  shown,  it  is  the 
rule  in  most  jurisdictions  that  actuardamages  caused  by  an  attachment  which  was 
merely  wrongful  are  recoverable.^^  In  these  jurisdictions  the  good  faith  of 
attachment  plaintiff  in  suing  out  the  writ  is  no  defense  to  a  claim  for  actual  dam- 
ages.^^  If,  however,  exemplary  or  punitive  damages  are  also  claimed  the  good 
faith  of  attachment  plaintiff  would  be  a  sufficient  defense,  as  regards  the  recovery 
of  that  kind  of  damages.^^ 

(vi)  Illegality  of  Claim  Sued  On.  The  illegality  of  the  claim  in  aid  of 
which  tlie  attachment  was  sued  out  and  a  bond  given  is  no  defense  to  an  action 
on  the  bond.^    Nor  is  it  any  defense  to  such  action  that  the  issue  and  execution 


Barker  v.  Abbott,  2  Tex.  Civ.  App.  147,  21 
S.  W.  72. 

35.  This  is  the  rule  in  Alabama,  and  the 

view  taken  is  that  under  these  circumstances 
the  attachment  was  not  wrongful,  and  de- 
fendant could  not  have  been  injured  thereby. 
Painter  v.  Munn,  117  Ala.  322,  23  So.  83,  67 
Am.  St.  Rep,  170;  Eaxley  v.  Segrest,  85  Ala. 
183,  4  So.  865;  Gabel  v.  Hammerwell,  44 
Ala.  336;  Lockhart  v.  Woods,  38  Ala.  631; 
Kirksey  f..  Jones,  7  Ala.  622,  629  (where  it 
was  said:  "  The  question  is,  not  whether  the 
precise  ground  stated  in  the  affidavit  is  true, 
for  it  is  obvious  that  the  plaintiff  has  sus- 
tained no  legal  damage  by  the  writ,  if  it  was 
proper  to  be  issued  by  changing  the  terms  of 
the  affidavit  " ) . 

36.  In  Iowa,  under  a  statute  providing 
that  in  an  ,  action  on  the  bond  plaintiff  may 
recover  if  he  shows  that  the  attachment  was 
wrongfully  sued  out.  and  that  there  was  no 
reasonable  cause  to  believe  the  ground  upon 
which  the  same  was  issued  to  be  true,  inves- 
tigation is  limited  to  the  very  ground  stated 
in  the  petition.  Ringen  Stove  Co.  v.  Bowers, 
109  Iowa  175,  80  N.  W.  318. 

In  Pennsylvania  it  has  been  held  that 
where  the  condition  of  the  bond  is  to  prose- 
cute the  action  with  effect  and  recover  judg- 
ment against  defendant  or  pay  damages  sus- 
tained by  reason  of  attachment,  it  is  no  de- 
fense to  an  action  thereon  that  a  cause  for 
attachment  existed.  Hibbs  v.  Blair,  14  Pa. 
St.  413. 

In  Texas  it  is  not  a  defense  to  a  claim  for 
actual  damages  caused  by  wrongful  attach- 
ment that  valid  grounds  existed  for  an  at- 
tachment, if  the  grounds  stated  in  the  affi- 
davit did  not  in  fact  exist  (Blum  v.  Strong, 
71  Tex.  321,  6  S.  W.  167),  or  were  found  in- 
sufficient (Woods  V.  Huffman,  64  Tex.  98). 
The  reasoning  on  this  question  in  Blum  v. 
Strong,  71  Tex.  321,  326,  6  S.  W.  167,  is  as 
follows :  "  That  a  debtor  has  done'  a  certain 
act  that  would  authorize  an  attachment,  is 
no  sufficient  reason  for  a  creditor  to  make 
affidavit  of  other  acts  not  in  fact  true,  and 
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thereby  cause  a  loss  to  the  debtor;  and  if  he 
does  so,  he  ought  not  be  heard  to  say :  ■  It 
is  true  I  made  a  false  affidavit  to  procure 
the  attachment,  but  you  were  guilty  of  other 
acts  which,  if  known  in  time,  would  have 
justified  me  in  procuring  an  attachment  on 
those  grounds,  and  therefore  you  are  not 
wronged.'  " 

37.  See  supra,  XVIII,  B,  1,  b. 

38.  Birmingham  Dry  Goods  Co.  v.  Finley, 
122  Ala.  534,  26  So.  138;  Troy  v.  Rogers,  113 
Ala.  131,  20  So.  999;  Jackson  v.  Smith,  75 
Ala.  97;  City  Nat.  Bank  v.  Jeffries,  73  Ala. 
183;  Pollock  v.  Gantt,  69  Ala.  373,  44  Am. 
Rep.  519;  Alexander  v.  Hutchison,  9  Ala. 
825;  Churchill  v.  Abraham,  22  111.  456; 
Christian  v.  Seeligson,  63  Tex.  405;  Cahn  v. 
Bonnett,  62  Tex.  674;  Culbertson  v.  Cabeen, 
29  Tex.  247;  Yarborough  v.  Weaver,  6  Tex. 
Civ.  App.  215,  25  S.  W.  468;  Neeper  v.  Irons, 
3  Tex.  App.  Civ.  Cas.  §  180;  Dwyer  v.  Tes- 
tard,  1  Tex.  App.  Civ.  Cas.  §  1228;  Handel 
V.  Kramer,  1  Tex.  App.  Civ.  Cas.  §  826; 
Dreiss  v.  Faust,  1  Tex.  App.  Civ.  Cas.  §  33. 

The  remedy  is  an  extraordinary  and  harsh 
one,  and  one  who  adopts  it  must  take  the 
risk  of  liability  for  actual  damages  flowing 
therefrom,  in  the  event  the  grounds  upon 
which  it  is  called  into  action  should  prove  to 
be  untrue.  Yarborough  v.  Weaver,  6  Tex. 
Civ.  App.  215,  25  S.  W.  468. 

39.  Yarborough  v.  Weaver,  6  Tex.  Civ. 
App.  215,  25  S.  W.  468.  To  same  effect  see 
Powers  V.  Florance,  7  La.  Ann.  524. 

40.  Claim  based  on  unconstitutional  stat- 
ute.—  Thus,  the  obligors  on  an  attachment 
bond,  given  in  a  suit  brougnt  under  a  special 
statute  to  recover  damages  allowed  thereby, 
cannot  plead  the  unconstitutionality  of  the 
act  in  avoidance  of  their  liability  on  the 
bond.    State  v.  Stark,  75  Mo.  566. 

So  where  a  party  brings  action  for  a  re- 
ward offered  by  a  lottery  company  to  pay  a 
certain  sum  to  any  person  who  would  pre- 
sent a  prize  ticket  which  had  not  been 
promptly  paid,  the  bond  having  been  prop- 
erly executed  and  its  breach  established,  de- 
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of  a  void  writ  of  attachment  was  in  strict  compliance  with  a  statute,  where  such 
statute  was  unconstitutional/^ 

Yii)  Irregularities  in  ^Proceedings — (a)- In  General.  Irregularities  in 
attachment  proceedings  are  not  available  as  a  defense  in  an  action  on  the  attach- 
ment bond/^  It  has  accordingly  been  held  that  it  cannot  be  pleaded  or  proved 
as  a  defense  that  no  writ  of  attachment  had  ever  been  sued  out ;  ^  that  there  was 
a  misnomer  of  attachment  defendant  if  process  was  served  on  him  ;  ^  that  the 
levy  was  invalid  for  want  of  notice  thereof  to  defendant,  as  required  by  law  ; 
that  attachment  plaintiff  failed  to  lile  a  new  affidavit  and  undertaking  upon 
adding  a  new  cause  of  action  to  the  complaint  or  that  no  affidavit  had  been 
filed  in  the  attachment  proceeding.^^ 

(b)  Irregularities  in  Bond.  It  is  not  a  defense  to  an  action  on  a  bond  that 
it  was  not  executed  until  after  the  issue  of  the  writ,  for  which  reason  the  writ 
was  quashed  ;  ^  that  the  penalty  of  the  bond  was  for  a  slightly  larger  amount  than 
required  by  statute  ;  or  that  tlie  person  executing  the  bond  does  not  appear  to 
have  been  the  agent  of  attachment  plaintiff.^  It  has  been  held,  however,  that  the 
sureties  on  the  attachment  bond  are  not  liable  thereon  when  the  bond  is  unsealed .^^ 

(viii)  Probable  Cause.  Except  where  probable  cause  is  under  the  statutes 
essential  to  a  right  of  action  for  injuries  resulting  from  the  suing  out  of  an  attach- 
ment,^^ the  fact  that  there  was  such  is  no  defense  to  a  claim  for  actual  damages 
caused  by  the  attachment  if  wrongful.^^  It  may  nevertheless  be  shown  in  miti- 
gation of  vindictive  damages.^ 

(ix)  Peturn  of  Property.  The  return  of  property  taken  under  a  wrong- 
ful attachment  does  not  furnish  a  complete  defense.^^ 

(x)  Subsequent  Seizure.  It  has  been  held  that  while  attachment  plain- 
tiff cannot  make  a  complete  defense  by  showing  that  he  caused  a  subsequent  valid 
.writ  to  be- levied  on  the  property  for  the  owner's  debt,  this  fact  may  nevertheless 
be  shown  in  mitigation  of  damages  ;     but  in  a  suit  to  recover  damages  for  wrong- 


fendant  cannot  escape  its  obligations  by  go- 
ing behind  the  bond  and  saying  that  it  grew 
out  of  an  illegal  transaction.  State  v.  Fargo, 
151  Mo.  280,  52  S.  W.  199. 

41.  Merritt  v.  St.  Paul,  11  Minn.  223. 

42.  State  v.  Goodhue,  74  Mo.  App.  162; 
Brown  v.  Tidrick,  14  S.  D.  249,  85  N.  W.  185; 
Zechman  v.  Haak,  85  Wis.  656,  56  I^.  W. 
158.    Contra,  Jaeoby  v.  Drew,  11  Minn.  408. 

Because  of  the  doctrine  of  estoppel  no  such 
question  can  be  raised  in  a  collateral  pro- 
ceeding of  this  character.  Brown  v.  Tidrick, 
14  S.  D.  249,  85  N.  W.  185. 

43.  Love  V.  Kidwell,  4  Blackf.  (Ind.)  553. 

44.  Hedrick  v.  Osborne,  99  Ind.  143. 

45.  Hamilton  v.  Hartinger,  96  Iowa  7,  64 
N.  W,  592;  Drummond  v.  Stewart,  8  Iowa 
341.  See  also  Hamilton  v.  Maxwell,  119  Ala. 
23,  24  So.  769,  where  it  was  held  that  the  in- 
validity of  a  levy  under  a  writ  of  attach- 
ment cannot  be  availed  of  as  a  defense  to  an 
section  on  the  attachment -bond,  where  the 
parties  to  the  writ  pleaded  the  writ  as  valid, 
and  the  property  was  subsequently  sold  un- 
der a  venditioni  exponas  made  and  executed 
as  under  a  valid  levy. 

Return  of  levy. — In  an  action  on  the 
attachment  bond  the  obligors  cannot  ques- 
tion the  sufficiency  of  the  sheriff's  return  of 
levy  of  the  writ.  State  v.  Goodhue,  74  Mo. 
App.  162. 

46.  Waring  v.  Fletcher,  152  Ind.  620,  52 
N.  E.  203. 

47.  Trentman  v.  Wiley,  85  Ind.  33. 


48.  Sumpter  v.  Wilson,  1  Ind.  144. 

49.  Hibbs  v.  Blair,  14  Pa.  St.  413. 

50.  State  v.  Hesselmeyer,  34  Mo.  76. 

51.  State  V.  Thompson,  49  Mo.  188,  where 
it  was  said  that  there  can  be  neither  a  statu- 
tory nor  common-law  bond  without  a  seal. 

Objections  on  appeal. —  In  an  action  to  en- 
force the  conditions  of  a  bond  given  to  pro- 
cure an  attachment,  objections  to  the  execu- 
tion of  the  bond,  or  to  any  omissions  therein, 
cannot  be  raised  for  the  first  time  on  appeal. 
Northrup  v.  Garrett,  17  Hun  (N.  Y.)  497. 

52.  Carey  v.  Gunnison,  51  Iowa  202,  1 
N.  W.  510;  Vorse  v.  Phillips,  37  Iowa  428; 
Seattle  Crockery  Co.  v.  Haley,  6  Wash.  302,, 
33  Pac.  650,  36  Am.  St.  Rep.  156. 

53.  Metcalf  v.  Young,  43  Ala.  643;  Pettit 
V.  Mercer,  8  B.  Mon.  (Ky.)  51;  Schofield  v. 
Territory,  9  N.  M.  526,  56  Pac.  306 ;  Bear  v. 
Marx,  63  Tex.  298;  Carothers  r.  :McIlhenny, 
63  Tex.  138;  Osborn  v.  Schiffer,  37  Tex.  434; 
Yarborough  V.  Weaver,  6  Tex.  Civ.  App.  215, 
25  S.  W.  468. 

54.  Metcalf  v.  Young,  43  Ala.  643. 

55.  See  McFadden  v.  Whitney,  51  N.  J.  L, 
391,  18  Atl.  62;  Kerr  v.  Mount,  28  N.  Y.  659. 

56.  Earl  r.  Spooner,  3  Den.  (N.  Y.)  246 
(this  case  being  in  conflict  with  other  New 
York  decisions,  in  which  the  writ  originally 
sued  out  was  absolutely  void.  See  supra, 
XVIII,  A,  3,  d,  (I)  )  ;  Morrison  r.  Crawford, 
7  Greg.  472. 

In  Illinois,  however,  it  has  been  held  that 
where  property  has  been  wrongfully  attached, 
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ful  attachment  it  cannot  be  shown  that  other  attachments  than  defendant's  were 
subsequently  levied  on  the  property.^''' 

(xi)  Truth  of  Facts  Stated  in  Affidavit.  ^  Where  in  the  main  action  the 
issue  as  to  the  rightfulness  of  an  attachment  has  been  decided  adversely  to  plain- 
tiff in  attachment,  he  cannot,  when  made  a  defendant  in  an  action  on  the  attach- 
ment bond,  set  up  as  a  defense  that  the  facts  stated  in  the  affidavit  were  not  true, 
or  that  the  proceedings  in  attachment  were  wrongful.^  Where,  however,  suit  is 
brought  on  the  attachmxcnt  bond  before  a  termination  of  that  issue,  as  may  be  done 
in  some  jurisdictions,  the  converse -of  this  doctrine  is  true.^^ 

h.  Set-Off.  In  an  action  on  an  attachment  bond  defendant  therein  may  set 
off  a  judgment  recovered  in  the  action  in  which  the  attachment  issued  against  the 
damages  sustained  by  the  wrongful  attachment ;  ^  and  this  is  true,  although  such 
judgment  is  against  attachment  defendant  and  another,  who  was  not  a  party  to 
the  attachment  proceedings.^^  So  it  has  been  held  that  where  attached  property 
has  been  sold,  and  the  proceeds  applied  on  a  judgment,  the  amount  so  applied 
should  be  deducted  from  the  damages  recoverable  by  defendant  on  a  dissolution 
of  the  attachment  on  appeal.^^ 

i.  Evidence  —  (i)  Burden  of  Proof.  The  burden  of  proving  the  wrong- 
fulness of  the  attachment  is  with  the  party  seeking  to  recover  damages  for 
injuries  caused  thereby by  showing  such  facts  and  circumstances  as  tend  to 


and  plaintiff  in  attachment  subsequently 
seizes  it  under  valid  process  and  applies  the 
property  so  seized  to  the  payment  of  the 
owner's  debt  without  his  consent,  such  appli- 
cation of  the  property  cannot  be  shown  either 
in  defense  or  in  mitigation  of  damages  for 
the  wrongful  attachment.  Churchill  v.  Abra- 
ham, 22  111.  456. 

57.  Blum  V.  Stein,  68  Tex.  608,  613,  5 
S.  W.  454,  where  it  was  said:  "The  appel- 
lee's cause  of  action  accrued  when  the  ap- 
pellants sued  out  and  caused  to  be  levied  a 
writ  of  attachment,  if  this  was  done  wrong- 
fully; and  what  other  persons  might  subse- 
quently do,  could  not  take  away  that,  cause 
of  action;  nor  tend  to  show  that  the  appel- 
lants' act  in  suing  out  the  writ  of  attach- 
ment was  not  wrongful." 

58.  Waring  v.  Fletcher,  152  Ind.  620,  52 
N.  E.  203;  Hayden  v.  Sample,  10  Mo.  215; 
Kennedy  v.  Meacham,  18  Fed.  312.  Contra, 
Sloan  V,  Langert,  6  Wash.  26,  32  Pac.  1015. 
In  Hayden  v.  Sample,  10  Mo.  215,  223,  it  v/as 
said  that  if  this  could  be  done,  defendants  in 
the  action  on  the  bond  could  show  that  the 
court  had  committed  an  error,  either  in  law 
or  fact,  in  the  former  suit,  and  that  plaintiffs 
should  have  recovered  a  judgment. 

59.  Defendant  must  be  prepared  to  show 
in  his  defense  that  one  of  the  causes  for  at- 
tachment required  by  statute  existed  at  the 
time  the  attachment  issued.  Stewart  v.  Cole, 
46  Ala.  646. 

60.  Weir  v.  Dustin,  32  111.  App.  388;  Ger- 
son  V.  Hanson,  34  Kan.  590,  9  Pac.  230. 

Claim  due  from  obligees  in  favor  of  princi- 
pals may  be  set  off,  notwithstanding  the  fact 
that  the  damages  are  unliquidated.  Field  V. 
Maxwell,  44  Nebr.  900,  63  N.  W.  62;  Ray- 
mond V.  Green,  12  Nebr.  215,  10  N.  W.  709, 
41  Am.  Rep.  763.  Contra,  State  v.  Eldridge, 
65  Mo.  584. 

Counter-claim  on  attachment  bond. — 
Where  the  jury  found  specially  that  defend- 
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ant  was  entitled  to  damages  for  the  wrongful 
suing  out  of  an  attachment,  and  that  plain- 
tiff's claim  was  not  yet  due,  a  judgment  for 
the  amount  of  damages  found,  not  diminished 
by  the  amount  of  plaintiff's  claim,  was  cor- 
rectly rendered.  Wetherell  v.  Sprigley,  43 
Iowa  41. 

If  the  attached  property  was  exempt,  in 

an  action  to  recover  damages  for  the  wrong- 
ful attachment  the  attaching  creditor  cannot 
set  off  his  debt  against  the  damages  recov- 
ered. Wilson  V.  Manning,  (Tex.  Civ.  App. 
1896)  35  S.  W.  1079. 

Where  defendant  in  attachment  reconvenes 
for  damages,  plaintiff  cannot  set  up  as  an 
offset  against  such  claim  that  when  the  prop- 
erty was  sold  under  the  levy  he  had  bought 
it  in  and  settled  mortgages  on  it  which  were 
in  existence  before  the  attachment,  and  ask- 
ing to  be  subrogated  to  the  mortgagees' 
rights.  The  mortgages,  although  assigned, 
could  not  be  set  off  against  a  claim  for  tort. 
Smith  V.  Morgan,  (Tex.  Civ.  App.  1900)  56 
S.  W.  950. 

Where,  in  an  attachment  proceeding  against 
partners,  the  bond  wets  made  payable  to 
them,  and  the  writ  directed  a  levy  on  their 
property,  but  the  sheriff  improperly  levied 
on  the  individual  property  of  one  of  them,  he 
being  a  party  to  the  action  may  set  up  the 
illegal  levy  as  a  counter-claim.  Mason  v. 
Rice,  (Iowa  1884)  19  N.  W.  897. 

61.  State  V.  Hudson,  86  Mo.  App.  501. 

62.  Scanlan  v.  Gulling,  63  Ark.  540,  39 
S.  W.  713. 

63.  Calhoun  v.  Hannan,  87  Ala.  277,  6  So. 
291;  City  Nat.  Bank  v.  Jeffries,  73  Ala.  183; 
O'Grady  v.  Julian,  34  Ala.  88;  Dent  v. 
Smith,  53  Iowa  262,  5  N.  W.  143;  Veiths  V. 
Hagge,  8  Iowa  163;  Burrows  v.  Lehndorff,  8 
Iowa  96;  Jandt  v.  Derauleau,  (Nebr.  1899) 
78  N.  W.  22;  Storz  v.  Finklestein,  48  Nebr. 
27,  66  N.  W.  1020,  30  L.  R.  A.  644;  Michigan 
Stove  Co.  V.  Waco  Hardware  Co.,  22  Tex. 
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establish  the  truth  of  what  he  asserts.^  The  burden  of  proof  is  on  him  also  to 
show  want  of  probable  cause,^^  that  his  property  has  been  levied  upon,^^  and  that 
he  has  been  injured  thereby where  such  matters  are  prerequisites  to  his  recov- 
ery ;  and  if  exemplary  or  punitive  damages  are  sought  he  also  has  the  burden  of 
proving  want  of  probable  cause  and  malice.^^ 

(ii)  Admissibility — (a)  In  General.  In  a  suit  on  an  attachment  bond  the 
record  in  the  original  suit  is  admissible  in  behalf  of  plaintiff, and  its  exclu- 
sion is  not  warranted  by  the  fact  that  it  had  not  been  filed  with  the  complaint.'*^ 
To  show  injury  by  the  seizure  of  property,  because  of  inability  to  fulfil  a  con- 
tract of  sale  thereof,  the  contract  may  be  proved  by  parol  evidence  on  showing 
that  it  has  been  destroyed.'^^  If  the  general  reputation  of  attachment  defendant 
is  put  in  issue  by  the  evidence  he  may  offer  evidence  to  sustain  it."^^ 

(b)  In  Relation  to  Grounds  of  Attachment  —  (1)  In  General.  Where  an 
attachment  is  sued  out  on  the  ground  of  intent  to  defraud  creditors,  testimony  as 
to  the  financial  condition  of  attachment  defendant,  although  not  known  to  plaintiff 
in  attachment,  is  admissible  as  tending  to  show  the  truth  or  falsity  of  the  charge.'^ 

(2)  That  Debtor  Is  About  to  Remove  From  State  or  County.  As  tending 
to  show  that  attachment  defendant  was  about  to  remove  from  the  state  or  county, 
evidence  is  admissible  of  his  declarations,  if  made  before  the  suing  out  of  the 
attachment  writj'^  as  well  as  efforts  on  the  part  of  attachment  defendant  to  sell 


Civ.  App.  293,  54  S.  W.  357 ;  Eabb  v.  White, 
(Tex.  Civ.  App.  1898)  45  S.  W.  850;  Arm- 
strong V.  Ames,  etc.,  Co.,  17  Tex.  Civ.  App. 
46,  43  S.  W.  302 ;  Dwver  f.  Testard,  1  Tex. 
App.  Civ,  Cas.  §  1228. 

64.  Burrows  v.  Lehndorff,  8  Iowa  96. 

The  mere  fact  of  the  abandonment  of  at- 
tachments does  not  raise  the  presumption 
that  they  were  wrongful  and  east  on  attach- 
ment plaintiffs  the  burden  of  showing  that 
they  were  not  so  in  an  action  against  them 
for  wrongful  attachment.  Frank  v.  Tatum, 
(Tex.  Civ.  App.  1894)  26  S.  W.  900. 

65.  Dent  v.  Smith,  53  Iowa  262,  5  N.  W. 
143;  Raver  v.  Webster,  3  Iowa  502,  66  Am, 
Dec.  96, 

66.  Barnett  v.  Lucas,  (Ind.  1901)  61  N.  E. 
683.  See  also  Graham  i;.  Reno,  5  Colo.  App. 
330,  38  Pac.  835. 

67.  Ranning  v.  Reeves,  2  Tenn.  Ch.  263. 

68.  Dwyer  v.  Testard,  1  Tex.  App.  Civ. 
Cas.  §  1228. 

In  seeking  to  recover  for  counsel  fees 
plaintiff  must  show  that  the  fees  have  been 
paid,  or  that  they  have  been  contracted  for, 
and  that  the  amount  is  reasonable.  Shultz 
D.  Morrison,  3  Mete.  (Ky.)  98. 

69.  Hundley  v.  Chadick,  109  Ala.  575,  19 
So.  845;  Dothard  v.  Sheid,  69  Ala.  135;  Don- 
nell  V.  Jones,  17  Ala.  689,  52  Am.  Dec.  194; 
Draper  v.  Vanhorn,  12  Ind.  352;  Drummond 
xV.  Stewart,  8  Iowa  341;  Raver  v.  Webster,  3 
Iowa  502,  66  Am.  Dec.  96 ;  Blanchard  v. 
Brown,  42  Mich.  46,  3  N.  W.  246. 

Parol  proof  of  attachment. — An  attach- 
ment of  property  by  virtue  of  a  writ  of  at- 
tachment cannot  be  proved  by  parol.  Brauns- 
dorf  V.  Fellner,  76  Wis.  1,  45  N.  W.  97. 

The  bond  should  be  received  in  evidence 
as  also  testimony  showing  the  manner  of  its 
execution,  where  suit  is  brought  on  a  bond 
purporting  to  be  executed  by  the  attorney 
of  attachment  plaintiff  in  his  behalf,  the 
latter  denies  its  execution  under  oath,  and 
[55] 


the  testimony  tends  to  prove  the  agency 
of  the  attorney  and  the  ratification  of  his  act 
in  bringing  the  suit  by  the  principal.  Hutch- 
inson V.  Smith,  86  Mich.  145,  4»  N.  W.  1090. 

Where  date  of  the  affidavit  for  attachment 
is  illegible,  two  figures  having  been  appar- 
ently written  and  blended  together,  the  tes- 
timony of  the  clerk  who  issued  the  writ  is 
admissible  in  connection  with  it  to  show  that 
the  wrong  date  had  been  first  written  by  the 
attorney  and  that  he  had  corrected  it.  Gold- 
smith V.  Picard.  27  Ala.  142. 

70.  Plaintiff  is  not  required  to  file  the  evi- 
dence by  which  he  expects  to  prove  the 
allegations  in  his  pleadings.  Draper  v.  Van- 
horn,  12  Ind.  352. 

71.  Draper  v.  Vanhorn,  12  Ind.  352. 

72.  Goldsmith  v.  Picard,  27  Ala.  142. 

73.  Ruthven  P.  Beckwith,  84  Iowa  715,  45 
N.  W.  1073,  51  N.  W.  153. 

Evidence  that  defendants  had  refused  to 
pay  or  secure  debts  to  others  than  plaintiff, 
that  judgment  had  been  obtained  against 
them,  and  that  they  had  not  acted  as  honest 
men  ordinarily  would  have  done,  is  not  ob- 
jectionable, on  the  ground  of  it  being  imma- 
iterial  how  defendants  were  indebted  to  others, 
or  because  it  related  to  a  part  only  of  the  de- 
fendants. Dent  V.  Smith,  53  Iowa  262,  5 
N.  W.  143. 

74.  Declarations  of  attachment  defendant, 
tending  to  show  preparations  for  removal 
from  the  state,  if  made  after  the  suing  out 
of  the  writ  are  not  admissible  against  him; 
but  if  the  evidence  leaves  it  doubtful  whether 
such  declarations  were  made  before  or  after 
that  time,  the  jury  should  be  left  to  decide 
that  question,  and  the  declarations  sliould  be 
allowed  to  go  to  them  under  proper  instruc- 
tions on  that  ])oint.  Baldwin  v.  Walker,  94 
Ala.  514,  10  So.  391. 

In  behalf  of  attachment  defendant  declara- 
tions made  anterior  to  the  suing  out  of  the 
attachment,  explaining  his  intention  to  leave 
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his  property ."^^  It  is  not  competent  for  attachment  defendant  to  testify  as  to  an 
uncommunicated  intention  to  remain  within  the  state.'^^  IS^or  can  he  show  that  it 
was  generally  reputed  in  the  neighborhood  in  which  he  lived  that  he  was  merely 
leaving  the  state  on  a  temporary  visit ;  although  where  it  is  admitted  that  defend- 
ant left  the  state  in  the  summer  in  which  the  attachment  was  sued  out,  he  may  show 
that  it  was  his  habit  to  leave  the  state  on  a  visit  every  summer.'^^  Kvc^  evidence 
tending  to  show  that  plaintiff  was  removing  his  propert}^  from  the  county,  and 
that  at  the  time  he  was  clouding  the  title  as  to  a  part  of  the  property  so  to  be 
removed  is  admissible  to  show  fraudulent  intent  on  his  part.'^^ 

(3)  That  Defendant  Is  About  to  Fkaudijlently  Dispose  of  Fkoperty- 
In  proceedings  to  recover  for  wrongful  attachment,  sued  out  on  the  ground  that 
defendant  therein  was  about  to  dispose  of  or  convey  his  property  in  fraud 
of  creditors,  it  is  competent  to  prove  in  support  of  the  proceedings  all  acts  of 
defendant  which  tend  to  show  such  intent,  whether  before  or  after  the  attach- 
ment.^'^ In  behalf  of  himself  attachment  defendant  may  show  his  own  acts  prior 
to  the  application  for  attachment,  which  tend  to  establish  his  intention  to  pay  his 
debts.^^  He  cannot,  however,  testify  that  a  certain  act,  done  by  him  after  the 
attachment,  was  caused  thereb}^,  when  nothing  appears  to  show  that  this  was  other 
than  a  secret  and  uncommunicated  motive  nor  can  he  testify  as  to  whether  he 
was  about  to  convey  his  property  to  defraud  creditors.^^    He  may  show  that  all 


the  state  only  temporarily,  are  not  a  part  of 
the  res  gestce  and  are  not  admissible.  Bald- 
win V.  Walker,  91  Ala.  428,  8  So.  364;  Jack- 
son V.  Smith,  75  Ala.  97;  Havis  v.  Taylor,  13 
Ala.  324.  But  see  Offutt  v.  Edwards,  9  Rob. 
(La.)  90,  where  it  was  held  that  if  such  dec- 
larations were  made  a  short  time  before  the 
attachment  and  before  leaving  the  state  they 
should  be  admitted  in  evidence.  To  render 
such  declarations  competent  it  is  necessary 
that  they  be  made  at  the  time  of  leaving  and 
in  explanation  of  the  act.  Baldwin  v.  Walker, 
91  Ala.  428,  8  So.  364. 

75.  Troy  v.  Rogers,  113  Ala.  131,  20  So. 
999,  where  it  is  held  that  in  an  action  for 
wrongful  attachment,  sued  out  on  the  ground 
that  attachment  defendant  was  about  to 
remove  from  the  state,  he  may  be  properly 
required  to  testify  that  lie  made  efforts  to  sell 
his  personal  property,  and  state  that  he  ex- 
pected to  go  to  another  state  and  engage  in 
business  there. 

Testimony  as  to  what  defendants  were  do- 
ing in  their  business  is  only  competent  so  far 
as  it  expresses  their  intentions  as  known  to 
attachment  plaintiff.  Ruthven  v.  Beck^dth, 
84  Iowa  715,  45  N.  W.  1073,  51  N.  W. 
153. 

76.  This  is  a  matter  ot  inference  to  be 
drawn  by  the  jury  from  the  facts  and  cir- 
cumstances in  the  case.  Baldwin  v.  Walker, 
91  Ala.  428,  8  So.  364. 

77.  Havis  v.  Taylor,  13  Ala.  324. 

One  who  is  boarding  with  attachment  de- 
fendant cannot  testify  that  he  knew  that 
the  latter  was  not  about  to  remove  from  the 
state  at  the  time  of  the  suing  out  of  the  at- 
tachment, as  this  is  a  mere  matter  of  opinion. 
Baldwin  v.  Walker,  94  Ala.  514,  10  So. 
391. 

78.  Baldwin  v.  Walker,  94  Ala.  514,  10  So. 
391,  where  it  was  said  that  proof  of  such 
habit  would  tend  to  establish  a  fact  which 
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might  otherwise  be  treated  by  the  jury  as  evi- 
dence of  a  permanent  removal. 

79.  O^Neil  v.  Wills  Point  Bank,  67  Tex. 
36,  2  S.  W.  754. 

80.  Citizens'  Nat.  Bank  v.  Converse,  105 
Iowa  669,  75  N.  W.  506;  Mayne  v.  Council 
Bluffs  Sav.  Bank,  80  Iowa  710,  45  N.  W. 
1057. 

Statements  of  attachment  defendant. —  If 

it  is  shown  that  attachment  defendant  was 
negotiating  at  the  time  the  attachment  was 
sued  out  for  a  sale  of  his  property  at  a  low 
price,  evidence  is  admissible  of  a  statement 
by  him  that  he  "  was  involved  and  broke." 
Lockhart  v.  Woods,  38  Ala.  631. 

That  attachment  defendant  was  embar- 
rassed in  his  pecuniary  affairs  and  pressed 
for  money  when  writ  issued  cannot  be  shown 
unless  the  relevance  of  the  evidence  is  shown 
by  its  connection  with  some  question  of  fraud. 
Floyd  V.  Hamilton,  33  Ala.  235. 

The  record  of  a  conveyance  of  land  is  not 
admissible  in  support  of  an  allegation  that 
plaintiff  was  about  to  convey  his  property 
out  of  the  state  with ,  intent  to  hinder  and 
defraud  his  creditors.  Dynes  v.  Robinson, 
11  Iowa  137. 

81i.  Kaufman  v.  Armstrong,  74  Tex.  65,  11 
S.  W.  1048. 

82.  Adams  v.  Thornton,  82  Ala.  260,  3  So. 
20. 

Testimony  held  not  within  rule. —  On  an 

issue  as  to  the  rightfulness  of  an  attachment, 
testimony  by  attachment  defendant  that  he 
had  made  no  arrangement  to  dispose  of  the 
property  except  in  the  usual  course  of  busi- 
ness, and  to  utilize  the  proceeds  to  pay  his 
debts,  is  admissible,  and  is  not  objectionable 
as  stating  the  unexpressed  intention  of  de- 
fendant in  disposing  of  the  property.  Ruth- 
ven V.  Beckwith,  84  Iowa  715,  45  N.  W.  1073, 
51  N.  W.  153. 

83.  Charles  City  Plow,  etc.,  Co,  v.  Jones, 
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the  money  received  by  him  in  his  business,  other  than  that  necessary  for  his 
family,  was  used  to  pay  his  debts.^'^ 

(4)  That  Defendant  Has  Conveyed  Peoperty  to  Defraud  Creditors. 
In  proceedings  to  recover  for  injuries  caused  by  wrongful  attachment,  issued  on 
the  ground  that  defendant  therein  had  conveyed  property  to  defraud  credit- 
ors, attachment  plaintiff  may  question  the  party  to  whom  the  goods  were  con- 
veyed as  to  the  price  paid,  to  determine  the  question  of  attachment  defendant's 
good  faith,  and  the  memory  of  the  witness  may  be  refreshed  by  showing  him  an 
invoice  of  the  goods.^^  In  his  own  behalf  attachment  defendant's  testimony 
respecting  his  intent  in  disposing  of  his  property  is  inadmissible ;  as  are  also 
secret  instructions  given  only  to  his  employees  in  regard  to  the  conduct  of  the 
business.^^ 

(5)  That  Defendant  Is  Fraudulently  Withholding  Means  From  Credit- 
ors. In  an  action  for  wrongful  attachment,  based  on  the  ground  that  the  debtor 
was  fraudulently  withholding  means  from  his  creditors,  he  may  show  in  his  own 
behalf  that  he  had  paid  out  large  sums  to  creditors  during  the  year  preceding  the 
levy,^^  or  that  at  the  time  the  attachment  was  sued  out,  he  was  a  man  of  large 
means,  and  had  a  large  amount  of  property  about  him  and  under  his  control, 
claiming  it  openly  and  notoriously  as  his  own.^^ 

(c)  In  Relation  to  Malice  of  Attachment  Plaintiff —  (1)  To  Show  Malice. 
In  actions  to  recover  for  wrongful  attachment  declarations  of  attachment  plaintiff 
may  be  admissible  as  tending  to  show  malice  on  his  part,^  and  evidence  of  his 
declarations  to  his  attorney  as  to  his  reasons  for  suing  out  the  writ,  made  at  the 
time  of  suing  it  out,  is  also  admissible  as  a  part  of  the  res  gestm.^^  On  the  other 
hand,  acts  and  declarations  of  the  attorney  of  plaintiff  in  attachment,  of  which 
he  is  not  informed,  cannot  be  shown  for  the  purpose  of  proving  malice  on  his 
part ;  ^'^  and  the  same  is  the  case  in  regard  to  statements  of  his  counsel  made  sub- 
sequently to  tlie  attachment.^^  So,  it  has  been  held  competent  for  the  purpose  of 
proving  malice  to  show  that  plaintiff  in  attachment  procured  two  attachments  in 
one  week,^"^  or  to  adduce  evidence  of  attachment  defendant's  reputation  for 
solvency  and  ability  to  pay  his  debts  and  where  the  debtors  sued  in  attachment 
were  a  partnership  it  is  competent  to  prove  a  wrongful  levy  of  the  attachment  on 


71  Iowa  234,  32  N.  W.  280,  where  it  was 
said :  The  question  is  whether  or  not  they 
had  so  conducted  themselves  as  to  give  their 
creditors  reasonable  ground  to  believe  that 
the  fraudulent  intent  existed." 

84.  Kaufman  v.  Armstrong,  74  Tex.  65,  11 
S.  W.  1048. 

85.  Marx  v.  Leinkauff,  93  Ala.  453,  9  So. 
818. 

86.  Selz  V.  Belden,  48  Iowa  451. 

That   before   attachment   was  sued  out 

attachment  defendant  offered  to  convey  prop- 
erty to  the  attaching  creditor  in  settlement 
of  his  debt,  and  that  the  offer  was  declined 
is  not  competent  evidence.  Jefferson  County 
8av.  Bank  v.  Eborn,  84  Ala.  529,  4  So.  386. 
>  87.  Deere  v.  Bagley,  80'lowa  197,  45  N.  VV. 
557. 

1)^01  can  a  witness  testify  for  him  that  he 
had  heard  no  suspicions  expressed  by  others 
that  attachment  defendant  was  trying  to  de- 
fraud his  creditors.  White  v.  Beck,  64  Iowa 
122,  19  N.  W.  872. 

Where  the  business  of  attachment  defend- 
ant is  the  baling  and  shipping  of  hay,  his 
testimony  as  to  delays  in  getting  cars  for 
shipment  is  admissible  as  showing  tlie  gen- 
eral course  of  business  and  as  bearing  on  the 
question  of  intent  to  defraud.     Ruthven  V. 
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Beckwith,  84  Iowa  715,  45  N.  W.  1073,  51 
N.  W.  153. 

88.  Birmingham  Dry  Goods  Co.  v.  Fin- 
ley,  122  Ala.  534,  26  So.  138. 

89.  Burton  v.  Smith,  49  Ala.  293. 

90.  It  is  competent  therefore  to  show  that 
attachment  plaintiff  said  he  had  more  money 
than  the  defendant  in  attachment  had  to 
spend  in  a  lawsuit  (Dothard  v.  Sheid,  69 
Ala.  135);  or  that  attaching  creditor  went 
to  the  field  of  attachment  defendant  and 
threatened,  to  prosecute  him  if  he  did  not 
stop  shucking  certain  corn,  which  he  claimed 
under  the  attachment,  and  a  part  of  which 
he  took  (Byford  v.  Girton,  90  Iowa  661,  57 
N.  VV.  588)  ;  or  that  some  months  before  the 
attachment,  attaclunent  plaintiff  had  declared 
that  he  intended  to  get  everything  that  de- 
fendant made  for  nothing  (Crofford  i\  Vas- 
sar,  95  Ala.  448,  10  So.  350). 

■  91.  Wood  r.  Barker,  37  Ala.  60,  76  Am. 
Dec.  346. 

92.  Baldwin  v.  Walker,  91  Ala.  428,  8  So. 
364.  See  also  Louisville  Jeans  Clothing  Co. 
V.  Lischkoff,  109  Ala.  136,  19  So.  436. 

93.  Empire  Mill  Co.  v.  Lovell,  77  Iowa 
100,  41  N.  W.  583,  14  Am.  St.  Rep.  272. 

94.  Ryall  r.  Marx,  50  Ala.  31. 

95.  Mayfield  r.  Cotton,  21  Tex.  1. 
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the  individual  property  of  one  of  the  partners,  and  attendant  circumstances  of 
aggravation,  wantonness,  or  gross  negligence,  for  the  purpose  of  proving  malice.^ 
(2)  To  Show  Absence  of  Malice.  To  show  absence  of  malice,  attachment 
plaintiff  may  introduce  evidence  of  attachments  against  attachment  defendant 
levied  prior  to  his  own,  provided  he  knew  of  them,  but  not  otherwise  ;  ^'  that  the 
debt  upon  which  the  attachment  issued  was  actually  due  ;  that  prior  to  the  suing 
out  of  the  writ  attachment  defendant  had  admitted  the  facts  on  which  the  affidavi"t 
for  attachment  was  based  ;  that  at  the  time  of  the  suing  out  of  writ  defendant 
in  attachment  was  greatly  involved  in  debt ;  ^  that  attachment  plaintiff  acted  on 
the  advice  of  counsel  given  on  a  full  statement  of  the  facts.^  Plaintiff  in  attach- 
ment cannot,  however,  testify  that  he  acted  without  malice  in  suing  out  the 
attachment.^ 

(d)  In  Relation  to  Probable  Cause.  In  proceedings  to  recover  for  injuries 
caused  by  wrongful  attachment,  facts  and  circumstances  within  the  knowledge  of 
attachment  plaintiff',  such  as  gave  him  reason  to  believe  the  truth  of  the  facts 
stated  in  the  affidavit,  are  competent  evidence  to  show  probable  cause  for  suing 
out  the  writ.^    On  this  question,  it  is  also  competent  to  show  the  amount  of 


96.  Watts  V.  Rice,  75  Ala.  289. 

The  following  evidence  has  been  held  in- 
admissible to  prove  malice  on  the  part  of 
attachment  plaintiff:  Slanderous  words  or 
declarations  made  by  him  after  the  com- 
mencement of  the  suit,  unless  they  relate  di- 
rectly to  the  act  of  suing  out  the  attach- 
ment (Burton  v.  Knapp,  14  Iowa  196,  81  Am. 
Dec.  465)  ;  evidence  that  plaintiff  in  attach- 
ment was  angry  with  the  defendant  therein 
after  the  time  of  the  levy  (Yarborough  v. 
Weaver,  6  Tex.  Civ.  App.  215,  25  S.  W.  468); 
the  sending  of  notices  of  the  attachment  to 
the  commercial  papers,  if  plaintiff  is  not 
first  connected  with  the  sending  of  such  no- 
tices (Jamison  v.  Weaver,  81  Iowa  212,  46 
N.  W.  996)  ;  evidence  of  the  value  of  the 
property  seized,  where  it  is  not  proposed  to 
show  that  the  levy  was  made  on  more  prop- 
erty than  the  writ  authorized,  or  that  plain- 
tiff in  attachment  gave  directions  as  to 
the  property  on  which  it  should  be  levied 
(Deere  v.  Bagley,  80  Iowa  197,  45  N.  W. 
557). 

Nor  is  it  permissible  to  introduce  affidavits 
for  continuance  made  by  the  sheriff,  attach- 
ment plaintiffs'  attorneys,  and  others  in  the 
case  in  support  of  the  theory  that  the  at- 
taching creditors  and  the  sheriff  knew  that 
the  debtor's  transfer  of  his  goods  was  an 
honest  one,  and  that  the  attachments  were 
levied  for  vexatious  purposes,  and  to  compel 
the  grantee  to  pay  the  grantor's  debts. 
Buckingham  v.  Tyler,  74  Mich.  101,  41  N.  W. 
868. 

97.  Lockhart  v.  Woods,  38  Ala.  631 ;  Yar- 
brough  V.  Hudson,  19  Ala.  653. 

98.  Marshall  v.  Betner,  17  Ala.  832. 

99.  Eaver  v.  Webster,  3  Iowa  502,  66  Am. 
Dec.  96. 

1.  Mitchell  i;.  Harcourt,  62  Iowa  349,  17 
N.  W.  581.  See  also  Myers  v.  Wright,  44 
Iowa  38. 

2.  Sloan  v.  Langert,  6  Wash.  26,  32  Pac. 
1015,  holding  that  attachment  plaintiff  as 
well  as  counsel  may  testify  as  to  the  giving 
of  such  advice. 

Where  plaintiff  in  attachment  seeks  to  re- 
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but  the  presumption  of  malice  arising  from 
want  of  probable  cause,  on  the  ground  that 
attachment  was  sued  out  on  the  advice  of 
counsel,  it  may  be  shown  what  was  said  in 
the  conversation  with  counsel.  Charles  City 
Plow,  etc.,  Co.  V.  Jones,  71  Iowa  234,  32 
N.  W.  280. 

3.  This  fact  must  be  determined  by  the 
jury  from  all  the  circumstances  bearing  on 
that  issue.  Hamilton  'C.  Maxwell,  119  Ala. 
23,  24  So.  769. 

Evidence  of  his  remarks  at  the  time  he 
procured  the  writ  is  likewise  inadmissible  in 
his  behalf  to  show  his  motives.  Shuck  v. 
Vanderventer,  4  Greene  (Iowa)  264,  So 
where  evidence  was  introduced  of  a  state- 
ment by  plaintiff  in  attachment,  tending  to 
show  the  motive  which  actuated  him  in 
suing  out  the  writ,  his  explanation  of  what 
he  meant  by  that  statement  was  held  to  be 
admissible.  White  v.  Beck,  64  Iowa  122,  19 
N.  W.  872. 

4.  Deere  v.  Bagley,  80  Iowa  197,  45  N.  W. 
557.  See  also  Schneider  x>.  Ferguson,  77  Tex. 
572,  14  S.  W.  154. 

It  may  therefore  be  shown  when  and  how 
the  debt  for  which  the  attachment  issued 
originated,  what  occurred  from  time  to  time 
as  to  its  payment,  and  what  defendant  did 
and  said  in  relation  thereto  (Dent  v.  Smith, 
53  Iowa  262,  5  N.  W.  143)  ;  that  another 
creditor  telegraphed  plaintiff  in  attachment 
that  the  debtor  was  sure  to  fail,  and  to  at- 
tach ( Citizens  Nat.  Bank  f.  Converse,  105 
Iowa  669,  75  N.  W.  506)  ;  what  were  the 
circumstances  and  outcome  of  an  attachment 
issued  five  weeks  previous  to  the  one  sued 
out  by  plaintiff  in  attachment  (Willis  r. 
McNeill,  57  Tex.  465)  ;  that  defendant  in 
attachment  intended  to  "  fix  his  property," 
so  that  plaintiff  in  attachment  could  not 
collect  his  debt  (Dent  v.  Smith,  53  Iowa 
262,  5  N.  W.  143);  that  one  of  the  at- 
tachment defendants  had  conveyed  realty  to 
another,  and  that  it  had  been  reconveyed  to 
him,  although  this  was  done  some  time  pre- 
vious to  the  attachment  (Dent  v.  Smith  53 
Iowa  262,  5  N.  W.  143). 
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attachment  defendant's  indebtedness  when  the  writ  was  sued  out,  that  for  some 
time  he  had  been  selHng  his  property,  and  within  two  months  prior  to  the 
attachment  liad  been  acting  fraudulently.^  As  tending  to  show  probable  cause 
for  suing  out  an  attachment  facts  not  known  to  the  creditor  at  the  time  of  suing- 
it  out  cannot  be  shown.^  Evidence  as  to  the  conduct  of  his  affairs  and  the  good 
faith  of  his  transactions  is  competent  to  prove  want  of  reasonable  cause."^ 

(e)  To  Identify  Plaintiff  in  Suit  at  Bar  With  Attachment  Defendant.  In 
an  action  on  an  attachment  bond  to  recover  damages  for  a  wrongful  attachment,  it. 
is  competent  to  identify  plaintiff  as  the  real  defendant  in  the  attachment  proceed- 
ings, doing  business  under  the  name  of  the  obligee  named  in  such  bond.^ 

(f)  To  Tdent  fy  Property  Sold.  In  support  of  a  counter-claim  for  damages 
caused  by  a  wrongful  attachment  of  a  stock  of  goods,  attachment  defendant's 
inventory  of  the  stock  is  admissible  in  connection  with  other  evidence  on  the 
question  of  the  identity  of  the  property  sold.^ 

(g)  To  Show  Qioantity  of  Property  Seized.  It  has  been  held  that  in  an 
action  for  wrongful  attachment  the  return  of  an  officer  making  a  levy  is  con- 
clusive as  to  the  quantity  of  goods  sold.^^ 

(h)  To  Show  Value  of  Property  Attached.  In  determining  the  value  of  the 
property  attached  at  the  time  of  the  attachment  it  is  competent  to  show  what  it 
cost,^^  or  T7hat  it  brought  at  sheriffs  sale,  shortly  after  the  seizure.^^    A  sworn 


5.  Gaddis  v.  Lord,  10  Iowa  141. 

6.  As,  for  instance,  declarations  made  by 
attachment  defendant,  which  were  not  shown 
to  have  been  brought  to  attacnment  plaintiff's 
knowledge  when  he  made  the  affidavit.  Kaver 
V.  Webster,  3  Iowa  502,  66  Am.  Dec.  96. 

Nor  can  it  be  shown  that  certain  persons 
had  told  attachment  plaintiff  that  defend- 
ant therein  was  running  away,  where  there 
is  no  offer  to  prove  that  it  was  true,  or  that 
plaintiff  had  reason  to  believe  it  to  be. 
Schrimpf  v.  McArdle,  13  Tex.  368.' 

7.  Seattle  Crockery  Co.  v.  Haley,  6  Wash. 
302,  33  Pac.  650,  36  Am.  St.  Rep.  156. 

So  where  attachment  plaintiff  has  offered 
evidence  to  show  the  pecuniary  embarrass- 
ment of  defendant  at  the  time  of  the  attach- 
ment, the  latter  may  rebut  the  evidence  as  to 
pecuniary  embarrassment  by  proof  of  out- 
standing accounts  due  to  him;  but  a  founda- 
tion must  be  laid  for  this  testimony  by  first 
showing  the  justice  of  the  accounts.  Lock- 
hart  V.  Woods,  38  Ala.  631. 

8.  Ermeling  v.  Bargh,  121  Mich.  167,  79 
N.  W.  1094.  And  for  this  purpose  the  affi- 
davit, bond,  and  writ  of  attachment  are  ad- 
missible. Hundley  v.  Chadick,  109  Ala.  575, 
19  So.  845,  where  it  was  held  that  in  an  ac- 
tion by  C  on  an  attachment  bond,  payable  to 
"  C.  &  C,"  a  complaint  alleging  that  the 
bond  was  made  payable  to  plaintiff  under 

*    the  name  of  "  C.  &  Co.,"  plaintiff  might 
show  the  evidence  mentioned  in  connection 
.  with  proof  that  he  alone  composed  "  C.  & 
Co." 

9.  Michigan  Stove  Co.  v.  Waco  Hardware 
Co.,  24  Tex.  Civ.  App.  301,  58  S.  W.  734. 

10.  Schneider  v.  Ferguson,  77  Tex.  572,  14 
S.  W.  154  (where  it  was  said  that  as  be- 
tween the  parties  to  the  action  in  which  the 
return  is  made  it  cannot  be  attacked  in  a 
collateral  suit,  the  remedy  of  the  party  ag- 
grieved being  by  a  direct  proceeding  to  have 
the  return  amended,  or  by  an  action  against 


the  officer  for  a  false  return)  ;  Matthews  v. 
Boydstun,  (Tex.  Civ.  App.  1895)  31  S.  W. 
814. 

In  Alabama  it  is  held  that  plaintiff  may 
show  that  other  goods  than  those  designated 
in  the  sheriff's  return  were  seized,  whether 
the  omission  to  inventory  them  be  the  result 
of  fraud  or  mistake.  Jefferson  County  Sav. 
Bank  v.  Eborn,  84  Ala.  529,  4  So.  386.  It 
is  further  held  that,  although  to  deter- 
mine the  quantity  of  goods  seized  it  is 
not  competent  to  show  the  percentage  of 
profits  on  goods  sold,  it  is  permissible  to 
prove  for  this  purpose  the  amount  of  goods 
on  hand  at  any  particular  time,  the  quan- 
tity sold  by  way  of  diminution,  and  the 
stock  with  all  additions  made  to  it  by  accre- 
tions in  the  meantime.  Jefferson  County 
Sav.  Bank  v.  Eborn,  84  Ala.  529,  4  So.  386. 

11.  Angell  V.  Hopkins,  79  Cal.  181,  21 
Pac.  729. 

12.  Hildreth  v.  Fitts,  53  Vt.  684.  Com- 
pare Williams  v.  Kane,  (Tex.  Civ.  App. 
1900)  55  S.  W.  974,  where  it  was  held  proper 
to  refuse  evidence  of  the  value  of  the  goods 
a  considerable  time  after  attachment,  the  is- 
sue being  their  value  at  the  time  of  levy. 

Evidence  to  show  unsalability  of  goods  at- 
tached.—  In  an  action  for  wrongful  attaeli- 
ment,  evidence  on  cross-examination  of  plain- 
tiff's witness,  who  had  been  interested  as 
purchaser  of  the  goods  subsequently  to  at- 
tachment, tending  to  show  that  they  were  un- 
salable, is  admissible  on  the  question  of 
damages.  The  testimony  tends  to  show  that 
-the  goods  were  of  loss  value  than  claimed  by 
attachment  defendant.  Armstrong  r.  Ames, 
etc.,  Co.,  17  Tex.  Civ.  App.  46.  43  S.  W.  302. 

The  auctioneer  making  the  sale,  who  had 
been  engaged  in  lliai  business  for  a  long 
time,  may  tosiify  thai  in  his  opinion  they 
brought  a  fair  price  under  the  circumstances. 
Marx  V.  Leinkauff,  93  Ala.  453,  9  So.  818. 

Written  bids  for  the  property  made  after 
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appraisal  made  under  a  sheriffs  levy  on  attachment, or  an  inventory  of  the  stock 
of  goods  seized  made  by  defendant  in  attachment/*  is  also  admissible  for  this 
purpose ;  but  it  is  not  competent  to  shovt^  the  amount  of  insurance  that  attach- 
ment defendant  had  on  the  property  seized.^^  A  deputy  sheriff  who  did  not  levy 
the  attachment  may  testify  as  to  the  value  of  the  goods,  where  a  few  days  prior  to 
the  levy  thereof  he  seized  the  same  goods  under  a  writ  of  detinue.^^ 

(i)  To '  Show  Damages  Sustained.  Wliere  exemplary  or  punitive  damages 
are  asked,  attachment  plaintiff  should  be  permitted  to  show  that  he  acted 
without  malice  otherwise  if  only  actual  damages  are  sought.^^  As  a  basis  for 
the  recovery  of  exemplary  damages  for  injuries  to  business,  it  is  competent  to 
show  that  after  the  suing  out  of  the  attachment  a  number  of  plaintiff's  cus- 
tomers had  withdrawn  from  trading  with  him  ;  but  the  amount  of  business 
done  since  the  attachment  is  not  competent  evidence.^^  To  prove  injuries  to 
credit,  it  is  competent  to  introduce  evidence  that  an  account  of  the  attachment 
proceedings  was  published  in  a  daily  paper  and  to  show  the  extent  of  its  circu- 
lation.^^ Attachment  defendant  cannot,  however,  be  permitted  to  testify  that 
his  credit  was  damaged  in  a  designated  amount.^^  For  attachment  plaintiff,  evi- 
dence that  attachment  defendant  was  reputed  insolvent  at  the  time  of  the  attach- 
ment is  competent  on  the  question  whether  the  latter  has  sustained  any,  and  what, 
injury  to  his  credit ;  but  evidence  that  attachment  defendant  was  a  man  of 
limited  means  is  not  admissible  in  his  own  behalf.^  Where  realty  and  personalty 
are  both  attached,  and  attachment  defendant  is  not  deprived  of  the  use  of  the 
realty,  the  value  thereof  is  immaterial  on  the  question  of  damages  for  the  seizure 
of  the  personal ty.^^  The  improper  rejection  of  evidence  in  respect  of  damages 
may  under  some  circumstances  constitute  harmless  error.^^    So  in  some  instances 


advertisement  by  the  receiver  appointed 
therein  are  admissible  in  evidence,  as  tend- 
ing to  show  whether  the  goods  sold  for  a  fair 
price,  even  though  not  of  themselves  suffi- 
cient to  prove  the  value.  Citizens  Nat.  Bank 
t;.  Converse,  105  Iowa  669,  75  N.  W.  506. 

13.  Hunt  V.  Strew,  33  Mich.  85;  Walrath 
V.  Campbell,  28  Mich.  Ill;  Worthington  v. 
Hanna,  23.  Mich.  530. 

14.  Michigan  Stove  Co.  v.  Waco  Hard- 
ware Co.,  24  Tex.  Civ.  App.  301,  58  S.  W. 
734. 

Basing  value  on  retail  price. —  The  fact 

that  plaintiff's  testimony  as  to  the  value  of 
articles  seized  under  wrongful  attachment 
was  based  on  a  retail  pricerlist  was  immate- 
rial, in  view  of  an  inventory  made  by  defend- 
ant's attorney,  and  when  plaintiff  was  cor- 
roborated by  another  witness  as  to  value. 
Caldwell  v.  Porcher,  (Tex.  1891)  17  S.  W. 
87. 

Invoice  taken  by  defendant  in  attachment 
twenty  days  before  levy,  showing  the  values 
of  separate  articles  and  what  articles  the 
stock  contained,  the  sheriff  having  sold  the 
stock  in  bulk  without  unboxing  it,  is  admis- 
sible. Carothers  v.  Mcllhenny  Co.,  63  Tex. 
138. 

In  the  case  of  an  attachment  on  live  stock 

it  is  competent  to  show  the  value  thereof  at 
times  other  than  the  day  of  their  release,  as 
injuries  may  have  been  sustained  by  reason 
of  the  attachment  which  are  not  immediately 
apparent.  Schofield  v.  Territory;  9  N.  M. 
526,  56  Pae.  306. 

15.  Blum  V.  Stein,  68  Tex.  608,  5  S.  W. 
454. 

16.  Jefferson  County  Sav.  Bank  v.  Eborn, 

84  Ala.  529,  4  So.  386. 
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17.  Sloan  v.  Langert,  6  Wash.  26,  32  Pac. 
1015. 

18.  Williams  v.  Kane,  (Tex.  Civ.  App. 
1900)  55  S.  W.  974. 

19.  Birmingham  Dry  Goods  Co.  v.  Finley, 
122  Ala.  534,  26  So.  138. 

Seasons  at  which  property  is  salable. — An 
expert  may  testify  what  the  damage  would 
be  by  reason  of  the  fact  that  some  of  the 
goods  were  salable  only  at  certain  seasons, 
and  that  in  consequence  of  the  proper  sea- 
son for  that  year  having  passed,  some  of  the 
goods  would  have  to  be  carried  in  stock  un- 
til the  next  year.  Knapp,  etc.,  Co.  v.  Bar- 
nard, 78  Iowa  347,  43  N.  W.  197. 

20.  Adams  v.  Thornton,  82  Ala.  260,  3 
So.  20. 

Where  property  seized  is  a  hay-press,  evi- 
dence is  competent  to  show  the  number  of 
tons  per  day  pressed  in  it  after  its  release 
from  the  attachment.  Ruthven  v.  Beckwith, 
84  Iowa  715,  45  N.  W.  1073,  51  N.  W. 
153. 

21.  Brand  v.  Hinchman,  68  Mich.  590,  36 
N.  W.  664,  13  Am.  St.  Rep.  363. 

22.  The  extent  of  damage  to  credit  is  an 
inferential  fact  which  can  be  arrived  at 
only  by  the  examination  and  weighing  of  all 
the  facts  and  circumstances,  and  cannot  be 
the  subject  of  direct  proof.  Trammell  v. 
Ramage,  97  Ala.  666,  11  So.  916. 

23.  Mayfield  v.  Cotton,  21  Tex.  1. 

24.  Jackson  v.  Smith,  75  Ala.  97. 

25.  Imperial  Roller  Milling  Co.  v.  Cle- 
burne First  Nat.  Bank,  5  Tex.  Civ.  App.  686, 
27  S.  W.  49. 

26.  If  only  nominal  damages  are  allowed 
by  the  jury  the  exclusion  of  evidence  offered 
in  mitigation  of  damages  is  harmless  error. 
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it  has  been  held  that  error  in  admitting  such  evidence  may  be  one  which  is 
subsequently  cured .^^ 

(j)  To  Show  Amount  of  Attorney's  Fees.  Notes  given  for  counsel  fees  in 
the  attachment  suit  are  admissible  in  evidence  in  an  action  on  the  attachment  bond 
to  show  the  amount  of  fees  attachment  defendant  is  legally  bound  to  pay.^^ 

(ill)  Weight  and  Sufficiency  of  Evidence  and  Presumptions  —  (a)  Ei 
General.  Where,  in  an  action  for  wrongful  attachment,  the  answer  admits  the 
attachment  proceedings,  the  issue  of  the  attachment,  and  an  adverse  decision 
on  appeal,  these  facts  will  be  deemed  sufficiently  proved  without  the  introduction 
of  the  record  of  the  attachment  suit.^^  So  where  the  record  shows  that  a  iinal 
judgment  in  personam  alone  has  been  taken,  this  sufficiently  shows  a  dissolution 
or  abandonment  of  the  attachment.^  Execution  of  the  attachment  bond  is  suf- 
ficiently shown  by  introducing  the  record  of  the  attachment  suit.^^ 

(b)  In  Relation  to  Cause  of  Action.  Payment  into  court  and  tender  of  a 
sum  of  money  by  defendants  in  attachment  are  a  conclusive  admission  that  such 
money  was  due  when  attachment  issued.^^ 

(c)  In  Relation  to  Malice  and  Want  of  Prohahle  Cause.  Want  of  probable 
€ause  cannot  be  inferred  from  the  fact  that  an  attachment  was  maliciously  sued 
out,^  but  malice  may  be  inferred  from  want  of  probable  cause,  such  inference 
supplying  the  place  of  direct  proof. The  jury,  however,  are  at  liberty  to  draw 
the  inference  or  not,  according  to  the  facts  and  circumstances  of  the  case.^^ 
Malice  is  not  necessarily  established  by  showing  want  of  probable  cause.^^  The 
presumption  may  be  rebutted  by  other  circumstances  shown.^^  The  mere  fact 
that  an  attachment  was  discharged,^^  or  that  judgment  was  rendered  for  defend- 
ant in  the  suit  in  which  the  attachment  was  issued  does  not  prove  that  the 
attachment  was  issued  maliciously  and  without  probable  cause.  I^or  does  an 
unsuccessful  attempt  to  show  probable  cause  afford  a  fair  inference  of  malice.^ 
So  malice  cannot  be  presumed,  as  against  sureties  on  a  bond  to  procure  an  attach- 
ment, who  are  strangers  to  the  controversy  and  not  interested  in  the  result,  from 
the  mere  fact  that  they  signed  without  previously  examining  into  the  merits  of 


Whitney  v.  Brownewell,  71  Iowa  251,  32 
N.  W.  285. 

27.  Thus  if  evidence  is  admitted  to  show 
an  item  of  damages  not  properly  allowable 

the  error  is  cured  by  the  action  of  the  trial 
court  in  requiring  attachment  defendant  to 
remit  the  value  of  such  item,  and  rendering 
judgment  for  the  amount  of  the  verdict  less 
the  sum  remitted.  Hurlbut  v.  Hardenbrook, 
85  Iowa  606,  52  N.  W.  510. 

28.  State  v.  Gage,  52  Mo.  App.  464. 

29.  Byford  v.  Girton,  90  Iowa  661,  57 
N.  W.  588. 

30.  Sannes  v.  Boss,  105  Ind.  558,  5  N.  E. 
699. 

31.  Adams  v.  Olive,  48  Ala.  551.  - 
Affidavit  for  attachment. —  Where  it  is  al- 
leged in  an  action  on  ^an  undertaking  that 
application  was  made  for  a  warrant  of  at- 

.  tachment,  and  that  the  warrant  issued,  it 
will  be  presumed  that  proper  affidavit  was 
filed  with  the  clerk.  Brown  r.  Tidrick,  14 
S.  D.  249,  85  N.  W.  185.  But  where  a  party 
reconvenes  for  damages  in  the  main  action, 
the  affidavit  for  the  attachment  is  not  evi- 
dence of  the  alleged  causes  on  which  the  at- 
tachment was  sued  out.  Dupree  v.  Gunter, 
33  Tex.  679. 

32.  Mitchell  v.  Harcourt,  62  Iowa  349,  17 
N.  W.  581. 


33.  Biering  v.  Galveston  First  Nat.  Bank. 
69  Tex.  599,  7  S.  W.  90. 

34.  Senecal  v.  Smith,  9  Rob.  (La.)  418; 
Biering  v.  Galveston  First  Nat.  Bank,  69 
Tex.  599,  7  S.  W.  90;  Willis  v.  McNeill.  57 
Tex.  465;  Tillman  v.  Adams,  2  Tex.  App. 
Civ.  Gas.  §  308;  Schwartz  v.  Burton,  1  Tex. 
App.  Civ.  Gas.  §  1216. 

35.  Willis  V.  McNeill,  57  Tex.  465; 
Lister  v.  Campbell,  (Tex.  Civ.  App.  1898)  46 
S.  W.  876;  Thompson  v.  Bell.  11  Tex.  Civ. 
App.  1,  32  S.  W.  142. 

36.  Talbott  v.  Great  Western  Plaster  Co., 
86  Mo.  App.  558. 

37.  Kaufman  v.  Wicks,  62  Tex.  234 ;  Dwver 
V.  Testard,  1  Tex.  App.  Civ.  Cas.  §  1228. 

For  instance,  by  showing  a  fair  and  honest 
effort  to  collect  a  debt  believed  by  plaintiff  to 
be  due.  Dwyer  r.  Testard,  1  Tex.  App.  Civ. 
Cas.  §  1228. 

38.  Mitchell  r.  Mattinglv,  1  Mete.  (Kv.) 
237. 

39.  Hilfrich  v.  Mevor,  11  Wash.  186,  30 
Pac.  455. 

Malice  of  agent. —  Participation  by  tho 
principal  in  the  malice  of  his  agent  in  suing 
out  an  attachment  cannot  be  inferred  merely 
from  the  relation  of  principal  and  agent. 
Jackson  v.  Smith,  75  Ala.  97. 

40.  Flournoy       Lyon,  70  Ala.  308. 
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the  cause.^^  On  the  other  hand,  absence  of  malice  is  conclusively  proved  by  evi- 
dence that  plaintiff  acted  under  the  advice  of  counsel,  and  that  during  the  litiga- 
tion two  judgments  were  rendered  in  his  favor,  although  subsequently  reversed/^ 

(d)  In  Relation  to  Value  of  Property.  On  the  question  of  tlie  value  of 
property  seized,  neither  a  sworn  appraisal  made  under  a  sheriff's  levy/^  nor  the 
■price  which  the  goods  brought  at  forced  sale  is  conclusive.^ 

(e)  In  Relation  to  Wrongfulness  of  Attachment.  A  dissolution  of  an  attach- 
ment on  the  merits  is  conclusive  that  the  writ  was  wrongfully  sued  out,^^  but  such 
is  not  the  case  where  the  dissolution  is  based  on  mere  irregularities  in  the  attach- 
ment proceedings.^^ 

j.  Damages  —  {i)  Characteb  of  Damages  Recoverable  ab  Affected  by 
Method  of  Enforcing  Iiability — (a)  By  Proceedings  on  Bond — (1)  Eule 
That  Only  Actual  Damages  Eecoverable.  In  a  large  majority  of  the  stat- 
utes requiring  attachment  plaintiff  to  give  a  bond  before  issue  of  the  attach- 
ment, the  damages  covered  by  the  bond  are  designated  as  "  all  damages  "  caused 
by  the  wrongful  attachment.^^  These  statutes  are  very  generally  held  to  include 
only  actual  damages.  Indirect,  consequential,  or  punitive  damages  are  not 
included,  and  nothing  beyond  actual  damages  can  be  recovered  on  the  bond, 
whether  the  proceeding  be  by  an  independent  action  on  the  bond,*^  or  by  assess- 
ment of  damages  in  the  main  action  on  determination  of  the  issue  as  to  the  validity 
of  the  attachment  in  favor  of  defendant,  and  rendition  of  judgment  on  the  bond 
for  the  amount  so  assessed.^^  Under  the  latter  procedure  the  jury  trying  the 
issue,  have  as  large  a  scope  to  consider  and  estimate  the  damages  as  in  a  suit  on 
the  bond.^o 

(2)  Rule  That  Exemplary  or  Punitive  Damages  Recoverable  —  (a) 
Ui?DER  Statutes  Making  Express  Provision  Therefor.  In  Alabama  the  statute  pro- 
vides that  if  the  attachment  is  sued  out  mahciously  as  well  as  wrongfully,  the 
jury  may,  in  addition  to  the  allowance  of  damages  actually  sustained,  give  "vin- 
dictive" damages      and  the  Iowa  and  Washington  statutes    provide  that  if  the 


41.  Dawson  v.  Baum,  3  Wash.  Terr.  464, 
19  Pac.  46. 

42.  Frank  v.  Chaffe,  34  La.  Ann.  1203. 

43.  Worthington  v.  Hanna,  23  Mich.  530; 
Blum  V.  Stein,  68  Tex.  608,  5  S.  W.  454. 

Where  the  property  is  claimed  by  the  as- 
signee of  defendants,  whose  allegation  as  to 
the  value  of  the  property  is  not  controverted, 
the  return  showing  the  value  is  sufficient. 
Hayden  Saddlery  Hardware  Co.  v.  Ramsay, 
14  Tex.  Civ.  App.  185,  36  S.  W.  595. 

44.  Carey  v.  Dyer,  97  Wis.  554,  73  N.  W. 
29. 

45.  Boatwright  v.  Stewart,  37  ,  Ark.  614; 
Hoge  V.  Norton,  22  Kan.  374;  Mitchell  v. 
Mattingly,  1  Mete.  (Ky.)  237;  Barrimore  v. 
McFeely,  32  La.  Ann.  1179.  See  also  Jer- 
man  v.  Stewart,  12  Fed.  266,  26/,  where  it 
was  said  that  "  the  judgment  of  the  court  in 
favor  of  the  defendant  is  conclusive  evidence 
of  his  right  to  actual  damages," 

46.  Boatwright  v.  Stewart,  37  Ark.  614; 
Jandt  V.  Derauleau,  (Nebr.  1899)  78  N.  W. 
22.  See  also  Saeket  v.  MeCord,  23  Ala.  851; 
and  supra,  XVIII,  B,  2,  b. 

47.  See  the  statutes  of  the  several  states. 

48.  Arkansas. —  Adkins  v.  Lacy,  68  Ark. 
170,  56  S.  W.  876;  Boatwright  v.  Stewart,  37 
Ark.  614;  Holliday  v.  Cohen,  34  Ark.  707. 

California. —  Elder  v.  Kutner,  97  Cal.  490, 
32  Pac.  563. 

Dakota. —  Thompson  v.  Webber,  4  Dak.  240, 
29  N.  W.  671. 
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Kentucky. —  Reidhar  v.  Berger,  8  B.  Mon. 
(Ky.)  160;  Pettit  Mercer,  8  B.  Mon.  (Ky.) 
51;  Mocerf  v.  Stirman,  16  Ky.  L.  Rep.  587,  29 
S.  W.  324;  Duck  v.  Holbrook,  6  Ky.  L.  Rep. 
511. 

Missouri. —  State  v.  Thomas,  19  Mo.  613, 
61  Am.  Dec.  580;  State  v.  Goodhue,  74  Mo. 
App.  162;  State  v.  Hill,  60  Mo.  App.  130; 
State  V.  Watts,  3  Mo.  App.  568. 

New  York. —  Epstein  v.  U.  S.  Fidelity,  etc., 
Co.,  29  Misc.  (N.  Y.)  295,  60  N.  Y.  Suppl. 
527. 

Ohio. —  Bruce  i;.  Coleman,  1  Handy  (Ohio) 
515,  12  Ohio  Dec.  (Reprint)  265. 

Pennsylvania. —  Berwald  v.  Ray,  165  Pa. 
St.  192,  30  Atl.  727 ;  Com.  v.  Magnolia  Villa 
Land,  etc.,  Co.,  163  Pa.  St.  99,  29  Atl.  793. 
See  also  Dyer  v.  Sharp,  2  Pa.  Co.  Ct.  216. 

South  Carolina. —  McClendon  v.  Wells,  20 
S.  C.  514. 

49.  Goodbar  v.  Lindsley,  51  Ark.  380,  11 
S.  W.  577,  14  Am.  St.  Rep.  54;  Patton  v. 
Garrett,  37  Ark.  605;  Holliday  v,  Cohen,  34 
Ark.  707 ;  Marqueze  v.  Sontheimer,  59  Miss. 
430;  Roach  v.  Brannon,  57  Miss.  490. 

50.  Fleming  v.  Bailey,  44  Miss.  132. 

51.  Ala.  Civ.  Code  (1896),  §  565. 

52.  Iowa  Code  (1897),  §  3887;  Wash. 
Anno.  Codes  &  Stats.  §  5257. 

In  Alabama  and  Iowa  it  is  settled,  in  ac- 
cordance with  the  express  provisions  of  the 
statutes  cited,  that  in  an  action  on  the  bond 
only  actual  damages  are  recoverable  when 
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attachment  is  sued  out  maliciously,  "  exemplary  "  damages  may  be  recovered, 
ill  addition  to  actual  damages. 

(b)  Under  Statutes  Making  No  Provision  For  Other  Than  Actual  Damages.  In 
Louisiana,  Tennessee,  and  Texas  the  statutes  contain  no  express  provisions  for  the 
allowance  of  exemplary  or  punitive  damages  in  an  action  on  the  bond.  E'ever- 
theless  the  rule  is  settled  that  in  an  action  on  the  bond  such  damages  are  recover- 
able if  the  attachment  is  malicious  as  well  as  wrongful  while  only  actual 
damages  are  recoverable  if  attachment  plaintiff  has  acted  in  good  faith  and  with- 
out malice.^^ 

(3)  Limitation  of  Damages  E-ecoverable  by  Amount  of  Penalty  ]N"amed 
IN  Bond.  As  a  general  rule,  where  suit  is  brought  on  an  attachment  bond,  the 
amount  of  the  recovery  cannot  exceed  the  penalty  on  the  face  of  it.^^ 

(b)  By  Actions  or  Proceedings  Tndependent  of  Bond.  In  jurisdictions 
where  the  common-law  doctrine  in  regard  to  the  necessity  of  malice  and  want  of 
probable  cause  as  a  basis  for  the  recovery  of  damages  caused  by  a  wrongful 
attachment  has  never  obtained  defendant  in  attachment  may,  independently  of 
any  statutory  authority,  bring  an  action  independently  of  the  bond,"  set  up 


the  attachment  is  merely  wrongful  (Dothard 
V.  Sheid,  69  Ala.  135;  Floyd  v.  Hamilton,  33 
Ala.  235;  Plumb  v.  Woodmansee,  34  Iowa 
116;  Raver  v.  Webster,  3  Iowa  502,  66  Am. 
Dec.  96)  ;  but  that  if  the  attachment  is  also 
sued  out  maliciously,  exemplary  or  punitive 
damages  may  be  recovered  (Dothard  v.  Sheid, 
69  Ala.  135;  Floyd  v.  Hamilton,  33  Ala.  235; 
Campbell  v.  Chamberlain,  10  Iowa  337.  See 
also  Baldwin  v.  Walker,  94  Ala.  514,  10  So. 
391). 

In  Washington  it  is  held  that  if  the  at- 
tachment is  sued  out  maliciously,  defendant 
may  recover  "  exemplary  damages ;  but  this 
term  is  construed  to  mean  only  indetermin- 
able actual  damages,  such  as  damages  to 
reputation,  pride,  or  feelings,  and  not  dam- 
ages by  way  of  punishment.  Levy  v.  Fleisch- 
ner,  12  Wash.  15,  40  Pac.  384. 

53.  Nicaragua  Accessory  Transit  Co.  v. 
McCerren,  13  La.  Ann.  214;  Moore  v.  Withen- 
burg,  13  La.  Ann.  22;  Stringfield  v.  Hirsch, 
94  Tenn.  425,  29  S.  W.  609,  45  Am.  St.  Rep. 
733;  Renkert  v.  Elliott,  11  Lea  (Tenn.)  235; 
Doll  V.  Cooper,  9  Lea  (Tenn.)  576;  Reeves  v. 
John,  (Tenn.  Ch.  1897)  43  S.  W.  134;  Mayer 
V.  Duke,  72  Tex.  445,  10  S.  W.  565;  Tynburg 
i-.  Cohen,  67  Tex.  220,  2  S.  W.  734;  Emerson  t;. 
Skidmore,  7  Tex.  Civ.  App.  641,  25  S.  W.  671; 
Jerman  v.  Stewart,  12  Fed.  266  (construing 
Tennessee  statute). 

The  term  "wrongfully  suing  out  said  at- 
tachment," as  used  in  the  statutes  prescrib- 
ing the  form  of  attachment  bonds,  is  as 
'  properly  applicable  to  a  case  where  the  proc- 
ess has  been  resorted  to  in  the  absence  of 
sufficient  legal  cause,  without  reference  to 
the  intent,  as  to  a  case  where  it  has  been 
sued  out  and  set  on  foot  from  motives  of 
malice  and  oppression.  The  damages,  how- 
ever, would  be  confined  in  the  one  case  to  the 
actual  injury  sustained,  while  in  the  other, 
vindictive  damages  might  be  allowed.  Smith 
V.  Eakin,  2  Sneed  (Tenn.)  456. 

Liability  of  sureties. —  In  Tennessee  the 
sureties  will  be  liable  for  exemplary  damages 
where  the  principal  is  liable  for  such  dam- 


ages. Renkert  v.  Elliott,  11  Lea  (Tenn.) 
235;  Smith  v.  Eakin,  2  Sneed  (Tenn.)  456; 
Reeves  v.  John,  (Tenn.  Ch.  1897)  43  S.  W.  134. 
In  Texas  actual  damages  only  can  be  awarded 
against  the  sureties,  although  exemplary  dam- 
ages may  be  given  against  the  principal. 
Emerson  v.  Skidmore,  7  Tex.  Civ.  App.  641, 
25  S.  W.  671. 

54.  Teal  v.  Lyons,  30  La.  Ann.  1140;  Nica- 
ragua Accessory  Transit  Co.  v.  McCerren,  13 
La.  Ann.  214;  Moore  v.  Withenburg,  13  La, 
Ann.  22;  Lobenstein  v,  Hymson,  90  Tenn.  606, 
18  S.  W.  250;  Renkert  v.  Elliott,  11  Lea 
(Tenn.)  235;  Smith  v.  Eakin,  2  Sneed  (Tenn.) 
455;  Reeves  v.  John,  (Tenn.  Ch.  1897)  43 
S.  W.  134.  See  also  Davis  v.  Rawlins,  1  Tex. 
App.  Civ.  Cas.  §  17;  Jerman  v.  Stewart,  12 
Fed.  266  ( construing  Tennessee  statute ) . 

55.  City  Nat.  Bank  v.  Jeffries,  73  Ala. 
183;  Renkert  v.  Elliott,  11  Lea  (Tenn.)  235; 
Doll  V.  Cooper,  9  Lea  (Tenn.)  576.  Compare 
Marchand  v.  York,  10  Ky.  L.  Rep.  777, 
where  it  was  held  that  liability  on  the  bond 
is  not  limited  to  the  amount  therein  desig- 
nated as  security;  that  the  clerk  is  merely 
directed  to  require  security  to  such  extent 
as  is  presumably  sufficient. 

On  a  counter-claim  on  an  attachment  bond 
for  wrongful  attachment  the  recovery  cannot 
exceed  the  amount  claimed,  although  the  evi- 
dence shows  or  tends  to  show  that  a  larger 
amount  of  damage  was  sustained.  Charles 
City  Plow,  etc.,  Co.  v.  Jones.  71  Iowa  2:U.  82 
N.  W.  280.  So  where  defendant  in  attach- 
ment pleads  in  reconvention  for  daniage^^ 
caused  by  the  wrongful  attachment,  he  can- 
not recover  a  greater  amount  than  is  claimed 
in  his  plea.  Handel  v.  Kramer,  1  Tex.  App. 
Civ.  Cas.  §  826. 

56.  See  supra,  XVIII,  B,  6,  c. 

57.  Half  r.  Curtis,  OS  Tex.  640.  5  S.  W. 
451:  KaufTman  r.  Babcoek,  (i7  Tex.  241.  2 
S.  W.  878.  See  also  Dickinson  r.  Mavnard. 
20  La.  Ann.  66.  96  Am.  Doc.  379;  Phelps  r. 
Coggeshall,  13  La.  Ann.  440:  Horn  v.  Bavard. 
11  Rob.  (La.)  259;  Craddock  v.  Goodwin.  54 
Tex.  578. 
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damages  by  way  of  reconvention,^^  or  counter-claim  in  the  main  attachment  action 
for  the  recovery  of  damages  if  the  attachment  be  wrongful.^^  If  the  facts  are 
such  as  to  warrant  it  exemplary  or  punitive  damages  may  also  be  recovered  if 
appropriate  averments  are  made,^  but  if  the  attachment  be  sued  out  in  good  faith, 
of  course  only  actual  damages  are  recoverable.^^ 

(ii)  Actual  Damagm — (a)  Defined,  Generally  speaking  actual  damages 
are  the  natural,  proximate  result  or  consequence  of  the  wrongful  act  of  suing  out 
the  attachment.^^  ^ 

(b)  Eight  to  Eecomr  Where  Attachment  Merely  Wrongf  ul  —  (1)  Statement 
OF  Rule.  At  common  law  no  damages  are  recoverable  for  an  attachment  which 
is  merely  wrongful  and  not  instituted  with  malice  and  without  probable  cause.^^ 
This  doctrine,  however,  has  been  so  disturbed  that  at  the  present  time  it  is  rather 
the  exception  than  the  rule.  In  the  great  m^ijority  of  states  there  are  statutes 
which  either  expressly  or  by  implication  authorize  the  recovery  by  some  form  of  pro- 
cedure of  at  least  actual  damages,  although  the  attachment  be  merely  wrongful.^ 

(2)  Extent  and  Limitations  of  Rule.  In  actions  of  this  character,  however, 
the  recovery  is  limited  strictly  to  the  actual  dama^jes  which  have  been  sustained,^^ 
and  the  injuries  must  be  the  proximate  and  natural  result  of  the  attachment.^^ 
It  has  been  held,  however,  that  where  either  malice    or  want  of  probable  cause  is 


58.  Half  V.  Curtis,  68  Tex.  640,  5  S.  W.  451. 

59.  Half  V.  Curtis,  68  Tex.  640,  5  S.  W.  451. 

60.  Offutt  V.  Edwards,  9  Rob.  (La.)  90; 
Kaufman  v.  Armstrong,  74  Tex.  65,  11  S.  W. 
1048;  Craddock  v.  Goodwin,  54  Tex.  578; 
Culbertson  v.  Cabeen,  29  Tex.  247 ;  Reed  f. 
Samuels,  22  Tex.  114,  73  Am.  Dee.  253; 
Waleott  V.  Hendrick,  6  Tex.  406;  Schwartz 
V.  Burton,  1  Tex.  App.  Civ.  Cas.  §  1216. 

61.  Steinhart  v.  Leman,  41  La.  Ann.  835,  6 
So.  665:  Biggs  v.  D'Aquin,  13  La.  Ann.  21; 
Offutt  V.  Edwards,  9  Rob.  (La.)  90 ;  Kaufman 
V.  Armstrong,  74  Tex.  65,  11  S.  W.  1048;  Bear 
V.  Marx,  63  Tex.  298;  Reed  v.  Samuels,  22 
Tex.  114,  73  Am.  Dee.  253;  Melvin  v.  Chancy, 
8  Tex.  Civ.  App.  252,  28  S.  W.  241 ;  Bateman 
V.  McCreight,  2  Tex.  Unrep.  Cas.  309. 

62.  Marqueze  v.  Sontheimer,  59  Miss.  430; 
Tynberg  v.  Cohen,  (Tex.  Civ.  App.  1893)  24 
S.  W.  314;  Elser  v.  Pierce,  2  Tex.  App.  Civ. 
Cas.  §  737;  Schwartz  v.  Burton,  1  Tex.  App. 
Civ.  Cas.  §  1216. 

63.  See  supra,  XVIII,  B,  1,  a. 

64.  Alabama. —  Dothard  v.  Sheid,  69  Ala. 
135;  Durr  v.  Jackson,  59  Ala.  203;  MeCul- 
lough  V.  Walton,  11  Ala.  492. 

Kansas. —  Hoge  v.  Norton,  22  Kan.  374. 

Kentucky. —  Reidhar  v.  Berger,  8  B.  Mon. 
(Ky.)  160;  Pettit  v.  Mercer,  8  B.  Mon.  (Ky.) 
51. 

Louisiana. —  Hollingsworth  v.  Atkins,  46 
La.  Ann.  515,  15  So.  77;  Frank  v.  Chaffe,  34 
La.  Ann.  1203;  McDaniel  v.  Gardner,  34  La. 
Ann.  341;  Dickinson  v.  Maynard,  20  La.  Ann. 
66,  96  Am.  Dec.  379;  Phelps  v.  Coggeshall,  13 
La.  Ann.  440;  Horn  v.  Bayard,  11  Rob.  (La.) 
259;  Offutt  V.  Edwards,  9  Rob.  (La.)  90. 

Missouri. —  Callaway  Min.,  etc.,  Co.  v. 
Clark,  32  Mo.  305. 

Tennessee. —  Reeves  v.  John,  (Tenn.  Ch. 
1897)  43  S.  W.  134. 

Texas. —  Dreiss  v.  Faust,  1  Tex.  App.  Civ. 
€as.  §  33;  Davis  v.  Rawlins,  1  Tex.  App.  Civ. 
Cas.  §  17. 

United  /8f *a^es.— Kennedy  v.  Meacham,  18 
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Fed.  312;  Jerman  v.  Stewart,  12  Fed.  266; 
Tiblier  v.  Alford,  12  Fed.  262. 

The  elements  of  malice  and  want  of  proba- 
ble cause  are  eliminated  so  far  as  the  right 
to  recover  actual  damages  is  concerned;  iio 
matter  what  may  be  the  good  faith  of  the 
party  suing  out  the  attachment,  or  however 
honest  his  belief  that  ground  for  an  attach- 
ment existed,  defendant  is  entitled  to  re- 
cover the  actual  damages  which  he  has  sus- 
tained. Durr  V.  Jackson,  59  Ala.  203;  Jer- 
man V.  Stewart,  12  Fed.  266. 

65.  Alabama. —  Floyd  v.  Hamilton,  33  Ala. 
235. 

Indiana. —  Barnett  v.  Lucas,  (Ind.  1901) 
61  K  E.  683. 

Iowa. —  Turner  v.  Hardin,  80  Iowa  691,  45 
N.  W.  758;  Plumb  v.  Woodmansee,  34  Iowa 
116. 

Louisiana. —  Barrimore  v.  McFeely,  32  La. 
Ann.  1179;  Biggs  v.  D'Aquin,  13  La.  Ann.  21. 

Missouri. —  State  v.  Thomas,  19  Mo.  613, 
61  Am.  Dec.  580;  Talbott  v.  Great  Western 
Plaster  Co.,  86  Mo.  App.  558. 

Texas. —  McClelland  v.  Fallon,  74  Tex.  236, 
12  S.  W.  60;  Craddock  v.  Goodwin,  54  Tex. 
578;  Reed  v.  Samuels,  22  Tex.  114,  73  Am. 
Dec.  253. 

United  States. —  L.  Bucki,  etc.,  Lumber  Co. 
V.  Maryland  Fidelity,  etc.,  Co.,  109  Fed.  393. 

When  verdict  should  be  set  aside.— Where 
on  a  trial  before  a  jury  a  verdict  for  actual 
damages  is  for  an  amount  in  excess  of  any 
amount  authorized  by  the  evidence,  and  after 
remitting  a  portion  of  the  damages  given  the 
evidence  will  not  sustain  a  judgment  for  the 
remainder,  the  verdict  should  be  set  aside. 
Kaufman  v.  Armstrong,  74  Tex.  65,  11  S.  W. 
1048. 

66.  Jefferson  County  Sav.  Bank  v.  Eborn, 
84  Ala.  529,  4  So.  386;  Jackson  v.  Smith,  75 
Ala.  97 ;  State  v.  Watts,  3  Mo.  App.  568. 

67.  Alabama. —  City  Nat.  Bank  v.  Jeffries, 
73  Ala.  183;  McCullough  v.  Walton,  11  Ala. 
492. 
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absent,  nothing  beyond  actual  damages  can  be  allowed  in  an  action  for  wrongful 
attachment.^^ 

(ill)  Exemplary  or  Punitive  Damages — (a)  Under  What  Circumstances 
Allowahle  —  (1)  In  General.  Where  an  attachment  has  been  sued  out  mali- 
ciously and  without  probable  cause,  exemplary  or  punitive  damages  may  be 
allowed  in  a  proper  proceeding  therefor ;  but  both  of  these  elements  must  con- 
cur to  authorize  their  recovery .'^'^  It  is  also  essential  that  attachment  creditor 
should  have  been  actuated  by  malice  against  the  debtor  himself  and  not  against 
some  third  person  not  a  party  to  the  process.*^^  So  it  has  been  held  that  exem- 
plary damages  are  not  recoverable  for  the  interruption  of  an  illegal  business  by 
the  levying  of  an  attachment  on  the  debtor's  goods."^^ 

(2)  Allowance  of  Actual  Damages  as  Basis  For  Exemplary  Damages. 


Kentucky. —  Wolf  v.  Hunter,  15  Ky,  L.  Rep. 
«46. 

Louisiana. — New  Iberia  State  Bank  v.  Mar- 
tin, 52  La.  Ann.  1628,  28  So.  130;  Bloch  v. 
His  Creditors,  46  La.  Ann.  1334,  16  So.  267; 
Chaffe  V.  Mackenzie,  43  La.  Ann.  1062,  10 
So.  369;  Steinhardt  v.  Leman,  41  La.  Ann, 
835,  6  So.  665;  Cretin  v.  Levy,  37  La.  Ann. 
182;  Byrne  v.  Gardner,  33  La.  Ann.  6; 
Barrimore  v.  McFeely,  32  La.  Ann.  1179; 
Teal  V.  Lyons,  30  La.  Ann.  1140. 

Tennessee. —  Renkert  v.  Elliott,  11  Lea 
(Tenn.)  235 ;  Littleton  v.  Frank,  2  Lea  ( Tenn. ) 
300:  Smith  v.  Eakin,  2  Sneed  (Tenn.)  456. 

Te£cas.— Ellis  v.  Bonner,  80  Tex.  198,  15 
S.  W.  1045,  26  Am.  St.  Rep.  731 ;  Waleott  v. 
Hendrick,  6  Tex.  406. 

If  an  attachment  is  malicious  and  un- 
founded, only  actual  damages  are  recoverable, 
notwithstanding  probable  cause  existed  for 
suing  out  the  writ.  Dreiss  v.  Faust,  1  Tex. 
App.  Civ.  Cas.  §  33. 

68.  Jackson  v.  Smith,  75  Ala.  97;  Bear  v. 
Marx,  63  Tex.  298;  Culbertson  v.  Cabeen,  29 
Tex.  247;  Michigan  Stove  Co.  v.  Waco  Hard- 
ware Co.,  22  Tex.  Civ.  App.  293,  54  S.  W.  357. 

69.  Alabama. —  Dothard  v.  Sheid,  69  Ala. 
135;  Melton  v.  Troutman,  15  Ala.  535;  Don- 
nell  V.  Jones,  13  Ala.  4C0,  48  Am.  Dec.  59; 
McCullough  V.  Walton,  11  Ala.  492. 

Colorado. —  Nachtrieb  v.  Stoner,  1  Colo. 
423. 

Iowa. —  Union  Mill  Co.  v.  Prenzler,  100 
Iowa  540,  69  N.  W.  876 ;  Wright  v.  Waddell, 
89  Iowa  350,  56  N.  W.  650;  Campbell  v. 
Chamberlain,  10  Iowa  337;  Raver  v.  Web- 
ster, 3  Iowa  502,  66  Am.  Dec.  96. 

Kansas. —  Western  News  Co.  v.  Wilmarth, 
33  Kan.  510,  6  Pac.  786;  Morris  v.  Shew,  29 
Kan.  661. 

'  Minnesota. —  Cronfeldt  v.  Arrol,  50  Minn. 
327,  52  N.  W.  857,  36  Am.  St.  Rep.  648. 

Tennessee. —  Renkert  v.  Elliott,  1 1  Lea 
(Tenn.)  235;  Doll  v.  Cooper,  9  Lea  (Tenn.) 
576;  Smith  v.  Eakin,  2  Sneed  (Tenn.)  456; 
Reeves  v.  John,  (Tenn.  Ch.  1897)  43  S.  W. 
134. 

Texas. — Craddock  v.  Goodwin,  54  Tex.  578; 
Culbertson  v.  Cabeen,  29  Tex.  247;  Reed  v. 
Samuels,  22  Tex.  114,  73  Am.  Dec.  253; 
Waleott  V.  Hendrick,  6  Tex.  406;  Smith  v. 
Mather,  (Tex.  Civ.  App.  1899)  49  S.  W.  257; 
Schwartz  v.  Burton,  1  Tex.  App.  Civ.  Cas. 
§  1216. 


United  States.— Tihlier  v.  Alford,  12  Fed. 
262. 

Exemplary  damages  are  allowed  where  a 
wrongful  act  is  done  with  a  bad  motive  or 
so  recklessly  as  to  imply  a  disregard  of  social 
obligations,  or  where  there  is  negligence  so 
gross  as  to  amount  to  misconduct  and  reck- 
lessness. Jacobs  V.  Crum,  62  Tex.  401.  If 
there  be  no  reasonable  foundation  for  believ- 
ing a  statutory  ground  for  attachment  exists, 
and  if  the  process  be  sued  out  wantonly  or 
recklessly,  or  without  probable  cause,  or  if  it 
be  resorted  to  in  a  mere  race  of  diligence  to 
obtain  a  first  lien,  where  no  statutory  ground 
exists  in  fact,  or  is  reasonably  believed  to 
exist,  then  it  is  vexatious  as  well  as  wrongful, 
and  exemplary  or  vindictive  damages  may  be 
recovered.  City  Nat.  Bank  v.  Jeffries,  73 
Ala.  183. 

70.  Colorado. —  Crymble  v.  Mulvaney,  21 
Colo.  203,  40  Pac.  499. 

loioa. —  Turner  v.  Hardin,  80  Iowa  691,  45 
N.  W.  758;  Gaddis  v.  Lord,  10  Iowa  141. 
Kansas. — Adams  v.  Gillam,  53  Kan.  131, 

36  Pac.  51. 

Louisiana. —  Nicaragua  Accessory  Transit 
Co.  V.  McCerren,  13  La.  Ann.  214;  Offutt  v. 
Edwards,  9  Rob.  (La.)  90. 

Maryland. — Wanamaker  v.  Bowes,  36  Md. 
42. 

Tennessee. —  Doll  v.  Cooper,  9  Lea  (Tenn.) 
576. 

Texas. —  Biering  v.  Galveston  First  Xat. 
Bank,  69  Tex.  599,  7  S.  \V.  90;  Kauffman  r. 
Babcock,  67  Tex.  241,  2  S.  W.  878;  Lister 
V.  Campbell,  (Tex.  Civ.  App.  1898)  46  S.  W. 
876;  Melvin  v.  Chancy,  8  Tex.  Civ.  App.  252. 
28  S.  W.  241;  Bateman  v.  McCreight,  2  Tex. 
Unrep.  Cas.  309. 

United  States. —  Kennedy  v.  Meacham,  IS 
Fed.  312. 

"  To  justify  a  recovery  of  exemplary  dam- 
ages, the  act  causing  the  injury  must  be  done 
with  an  evil  intent  and  with  the  purpose  oi 
injuring  the  plaintiff,  or  with  such  a  wanton 
and  reckless  disregard  of  his  right  as  evi- 
dences a  wrongful  motive."  Crvmble  c.  Mul- 
vaney, 21  Colo.  203,  40  Pac.  499. 

71.  Malice  against  a  third  person  affords 
no  grounds  for  recovery  of  exemplary  dam- 
ages if  the  attachment  was  not  malicious  as 
against  defendant  himself.    Wood  r.  Barker. 

37  Ala.  60,  76  Am.  Dec.  346. 

72.  Kauffman  v.  Babcock,  67  Tex.  241,  2 
S.  W.  878. 
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Where  there  is  no  right  of  action  for  actual  damages  there  can  be  no  recovery  of 
exemplary  dam ages,'^^  although  the  writ  was  maliciously  sued  out;***  and  where 
plaintiff  remits  the  actual  damages  the  court  has  no  power  to  render  a  judg- 
ment for  exemplary  damages.*^^ 

(b)  Method  of  Estimating.  In  estimating  exemplary  damages  it  has  been 
said  that  they  should  bear  proportion  to  the  actual  damage  sustained.'^^  By  this 
is  not  meant  that  one  should  be  either  in  exact  or  approximate  ratio  to  the  other, 
but  that  the  imposition  of  heavy  exemplary  damages  when  the  actual  damage  is 
small  is  a  circumstance  that  aids  in  determining  whether  passion  instead  of  reason 
influenced  the  verdict.'^^ 

(iv)  Nominal  Damages.  According  to  the  weight  of  authority,  where  an 
attachment  is  wrongfully  sued  out  but  no  actual  damages  have  resulted,  attach- 
ment defendant  is  nevertheless  entitled  to  recover  nominal  damages.'^^  Under 
these  circumstances,  however,  he  can  recover  nothing  more.'^^ 

(v)  Damages  For  Acts  of  Agent  or  Attorney — (a)  Acts  of  Agent. 
Where  an  agent  sues  out  a  writ  of  attachment  wrongfully  and  maliciously,  the 
principal  will  be  liable  both  for  actual  and  exemplary  damages,  if  he  ratifies  the 
act  of  the  agent  with  full  knowledge  that  such  act  was  wrongful  and  malicious,^'^ 
or  if  he  caused  or  participated  in  such  evil  motive  or  conduct.^^    In  the 


73.  Myers  v.  Wright,  44  Iowa  38;  Girard 
V.  Moore,  86  Tex.  675,  26  IS.  W.  945;  Trawick 
V.  Martin  Brown  Co.,  79  Tex.  460,  14  S.  W. 
564;  Lacy  v.  Gentry,  (Tex.  Civ.  App.  1900) 
56  S.  W.  949;  Smith  v.  Dye,  (Tex.  Civ.  App. 
1899)  51  S.  W.  858;  Hilfrich  v.  Meyer,  11 
Wash.  186,  39  Pac.  455. 

74.  Hilfrich  v.  Meyer,  11  Wash.  186,  39 
Pac.  455. 

75.  Smith  v.  Dye,  (Tex.  Civ.  App.  1899) 
51  S.  W.  858. 

76.  Willis  V.  McNeill,  57  Tex.  465. 

Damages  held  not  excessive. — An  allow- 
ance of  five  hundred  dollars  exemplary  dam- 
ages, where  the  actual  damages  allowed  were 
ninety  dollars,  is  not  so  disproportionate  as 
to  authori?;e  the  setting  aside  of  the  verdict. 
Leonard  v.  Harkleroad,  (Tex,  Civ.  App.  1902) 
67  S.  W.  127.  So  where  the  attachment  pro- 
ceeding was  unwarranted  and  resorted  to 
more  as  a  means  of  oppression  or  extortion 
than  to  preserve  legal  rights,  a  verdict  of 
two  hundred  dollars  as  exemplary  damages 
is  not  excessive,  although  the  actual  damages 
are  assessed  at  sixty  dollars  only.  Bj^ford 
f.  Girton,  90  Iowa  661,  57  N.  W.  588. 

Damages  held  excessive. —  In  an  action  for 
wrongful  attachment,  where  it  appeared  that 
defendant  had  levied  on  and  sold  a  horse  of 
plaintiff  valued  at  one  hundred  dollars,  it 
was  held  that  an  allowance  of  five  hundred 
dollars  for  loss  of  reputation  and  humiliation 
from  the  levy  of  the  attachment  is  excessive. 
Jensen  v.  Hallam,  51  Nebr.  492,  70  N.  W. 
1121. 

77.  Tynberg  v.  Cohen,  76  Tex.  409,  13 
S.  W.  315. 

78.  Lockhart  v.  Woods,  38  Ala.  631;  Bljnn 
V.  Smith,  4  N.  Y.  Suppl.  306,  22  N.  Y.  St. 
69;  Reeves  v.  John,  (Tenn.  Ch.  1897)  43 
S.  W.  134;  Farrar  v.  Tal%,  68  Tex.  349,  4 
S.  W.  558.  Contra,  Waldo  v.  Pelly,  1  Hawaii 
53;  Winsor  v.  Orcutt,  11  Paige  (N.  Y.)  578. 
And  see  Britson  v.  Tjernagel,  90  Iowa  356,  57 
N.  W.  872,  which  seems  to  hold- that  nominal 
damages  are  not  recoverable  where  there  are 
no  actual  damages. 
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79.  Iowa. —  Schwartz  v.  Davis,  90  Iowa 
324,  57  N.  W.  849. 

Louisiana. —  Scott  v.  Moll,  45  La.  Ann. 
1401,  14  So.  301 ;  Hunter  v.  Bennett,  15  La. 
Ann.  715.  See  also  Billington  v.  Poitevent, 
etc..  Lumber  Co.,  52  La.  Ann.  1397,  27  So.  725. 

New  York. — Blynn  v.  Smith,  4  N.  Y.  Suppl. 
306,  22  N.  Y.  St.  69;  Groat  v.  Gillespie,  25 
Wend.  (N.  Y.)  383. 

Pennsylvania. —  Central  Nat.  Bank  V.  Gal- 
lagher, 163  Pa.  St.  456,  30  Atl.  212. 

Texas. —  Pinkard  v.  Willis,  (Tex.  Civ.  App. 
1902)  67  S.  W.  135. 

Illustrations. — Where  attached  goods  are 
returned  to  defendant  without  cost,  he  not 
having  suffered  any  injury  from  the  attach- 
ment, and  such  return  is  accepted  by  an  au- 
thorized agent,  defendant  can  only  recover 
nominal  damages  in  an  action  for  Vv^rongful 
attachment.  Pinkard  v.  Willis,  (Tex.  Civ. 
App.  1902)  67  S.  W.  135.  So  where  a  sheriff 
levied  an  attachment  on  perishable  goods 
without  disturbing  them,  and  subsequently 
sold  them  under  order  of  court,  it  was  held 
in  an  action  of  trespass  against  him  for  such 
selling  that  he  was  liable  for  nominal  dam- 
ages only.  Central  Nat.-  Bank  v.  Gallagher, 
163  Pa.  St.  456,  30  Atl.  212. 

80.  Baldwin  v.  Walker,  94  Ala.  514,  10  So. 
391;  Baldwin  v.  Walker,  91  Ala.  428,  8  So. 
364;  Tynburg  v.  Cohen,  67  Tex.  220,  2  S.  W. 
734.  Compare  Levey  v.  Fargo,  1  Nev.  415, 
420,  where  it  is  said :  "  If  an  agent  mali- 
ciously, and  without  probable  cause,  sues 
out  an  attachment  without  instructions  from 
his  principal,  the  agent,  and  not  the  princi- 
pal, is  responsible  in  damages.  If  the  prin- 
cipal, after  he  finds  out  that  his  agent  acted 
maliciously  and  without  probable  cause,  con- 
tinues the  prosecution  of  the  attachment,  he 
will  be  responsible  for  the  damages  which 
arise  after  the  facts  of  the  case  come  to  his 
knowledge.  But  there  is  no  ground  of  action 
against  the  principal  for  the  original  suing 
out  of  the  attachment." 

81.  Pollock  V.  Gantt,  69  Ala.  373,  44  Am. 
Rep.  519. 
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absence,  however,  of  such  ratification  of  or  participation  in  the  malicious  con- 
duct of  the  agent,  there  can  be  no  recovery  at  least  of  exemplary  or  punitive 
damages.^^  So  a  principal  who  directs  or  authorizes  an  agent  to  sue  out  an 
attachment  will  be  liable  for  actual  damages  caused  thereby  if  it  be  wrongful ; 
and  irrespective  of  such  authorization  he  will  be  liable  for  actual  damages  if  he 
ratifies  the  act  of  the  agent.^"^ 

(b)  Acts  of  Attorney.  A  creditor  is  not  liable  for  exemplary  or  punitive 
damages  for  the  wrongful  and  malicious  suing  out  of  an  attachment  by  his  attor- 
ney, unless  he  participated  in  the  evil  motive  of  the  attorney,  or  subsequently  to 
the  attachment  ratified  his  act  with  a  full  knowledge  of  the  facts.^^  If,  however, 
the  attachment  is  sued  out  wrongfully  and  maliciously,  and  the  principal  with  full 
knowledge  of  all  the  facts  ratifies  the  act  of  the  attorney,  exemplary  as  well  as 
actual  damages  may  be  recovered. As  regards  actual  damages  the  creditor  is 
liable  where  the  attachment  has  been  either  wrongfully  or  maliciously  sued  out 
by  the  attorney .^'^ 

(vi)  Particular  Expenses^  Injuries^  or  Losses — (a)  In  General.  No 
recovery  can  be  had  for  injuries  resulting  from  the  demoralization  of  attachment 
defendant's  tenants  from  inability  to  raise  or  gather  a  crop,^  because  of  the 
seizure  of  attachment  defendant's  working  stock  ;  from  an  enforced  sale  under  an 
assignment ;  or  from  seizure  under  a  writ  in  detinue  by  attachment  plaintiff, 
which  suit  was  dismissed  before  suing  out  the  attachment.^^  So  where  a  fund 
already  in  ciistodia  legis  is  impounded  by  a  wrongful  attachment,  the  receiver's 
compensation  for  loaning  the  fund  pending  litigation,  which  was  retained  out  of 
the  growing  interest,  does  not  constitute  an  element  of  damage  recoverable  upon 
a  breach  of  the  attachment  bond.^^    Interest  on  damages  allowed  for  wrongful 


82.  Jackson  v.  Smith,  75  Ala.  97;  Pollock 
V.  Gantt,  69  Ala.  373,  44  Am.  Rep.  519; 
Oberne  v.  O'Donnell,  35  111.  App.  180;  Tyn- 
burg  L\  Cohen,  67  Tex.  220,  2  S.  W.  734. 

,83.  Peiser  v.  Cushman,  13  Tex.  390;  Till- 
man V.  Adams,  2  Tex.  App.  Civ.  Cas.  §  308. 

84.  Tillman  v.  Adams,  2  Tex.  App.  Civ. 
Cas.  §  308.  See  also  Seattle  Crockery  Co.  v. 
Haley,  6  Wash.  302,  33  Pac.  650,  36  Am.  St. 
E,ep.  156,  holding  that  liability  attaches  un- 
less the  act  of  the  agent  is  repudiated  as  soon 
as  knowledge  of  it  is  received. 

85.  City  Nat.  Bank  v.  Jeffries,  73  Ala. 
183;  Floyd  V.  Hamilton,  33  Ala.  235;  Kirksey 
V.  Jones,  7  Ala.  622;  Foster  v.  Pitts,  63  Ark. 
387,  38  S.  W.  1114;  Strauss  v.  Dundon,  (Tex. 
Civ.  App.  1894)  27  S.  W.  503. 

Application  of  rule. — Where  a  creditor  liv- 
ing in  another  state  intrusts  a  claim  against 
his  debtor  to  a  reputable  resident  attorney 
for  collection,  and  the  latter  informs  him 
there  exists  a  ground  for  suing  out  an  at- 
tachment, and  thereupon  he  orders  the  at- 
tachment issued,  and  at  the  attorney's  re- 
quest furnishes  resident  sureties  to  make  the 
*  bond,  in  the  absence  of  other  knowledge  or 
information,  vexatiousness  or  malice  cannot 
be  imputed  to  the  creditor,  and  he  and  liis 
sureties  are  not  liable  for  exemplary  or  vin- 
dictive damages.  City  Nat.  Bank  v.  Jeffries, 
73  Ala.  183. 

86.  City  Nat.  Bank  v.  Jeffries,  73  Ala. 
183;  Foster  v.  Pitts,  63  Ark.  38/,  38  S.  W. 
1114;  Tillman  v.  Adams,  2  Tex.  App.  Civ. 
Cas.  §  308. 

87.  Alabama. —  Kirksey  v.  Jones,  7  Ala. 
622. 

Arkansas. —  Foster  v.  Pitts,  63  Ark.  387, 
38  S.  W.  1114. 


Maine. —  Fairbanks  v.  Stanley,  18  Me.  296. 
Texas. —  Lee  v.  Wilkina,  1  Tex.  Unrep.  Cas. 
287. 

United  States. — Murray  v.  Love  joy,  2  Cliff. 
(U.  S.)  191,  17  Fed.  Cas.  No.  9,963,  26  Law 
Rep.  423  laffirmed  in  3  Wall.  (U.  S.)  1,  18 
L.  ed.  129]. 

Knowledge  of  attorney  as  to  want  of 
probable  cause. — Where  an  attorney  sues  out 
a  writ  of  attachment,  although  he  knows  that 
there  is  no  probable  cause  therefor,  his  client 
will  be  liable  for  actual  damages,  whether 
the  attorney  communicated  all  the  facts  to 
the  client  or  not.  The  knowledge  of  the  at- 
torney binds  the  client.  Hurlbut  v.  Harden- 
brook,  85  Iowa  606.  52  N.  W.  510. 

88.  Carter  v.  Wilson,  61  Ala.  434. 

89.  State  v.  Allen,  12  Mo.  App.  566. 

90.  Lang  v.  Fritz,  (Tex.  Civ.  App.  1896) 
38  S.  W.  233. 

91.  Donnell  v.  Jones,  13  Ala.  490,  48  Am. 
Dec.  59. 

Sale  in  large  quantities  depreciating  price. 
—  Where  attachment  plaintiff  alter  the  levy 
wrongfully  induces  the  sheriff  to  sell  the 
goods  in  unreasonably  large  quantities, 
thereby  depreciating  the  price  and  causing  a 
sacrifice,  this  would  be  a  tort  for  Avhich  an 
action  might  lie,  but  is  not  an  oloment  of 
damage  in  nn  action  for  wrongfiil  attaeliment 
on  the  bond.  Jefferson  Count v  Sav.  l^ank  r. 
Eborn,  84  Ala.  529.  4  So.  386.' 

92.  Jefferson  Countv  Sav.  Bank  r.  Eborn, 
84  Ala.  529.  4  So.  '^86^ 

93.  Stringtield  r.  Hirsch,  94  Tenn.  425.  29 
S.  W.  609.  45  Am.  St.  Rep.  733,  holding  fur- 
ther that  taxes  accruing  thereon  pending  the 
litigation  and  paid  out  of  the  fund  aro  not 
an  element  of  damage. 
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attachment  cannot  be  recovered,'''^  nor  can  money  expended  in  telegrams  to  pre- 
vent injury  to  attachment  defendant's  credit.^^ 

(b)  Expenses  Incurred  in  Defending  AttaGhment.  There  is  some  conflict  lus 
to  whether  expenses  incurred  in  defending  against  an  attachment  wrongfully  sued 
out  may  be  recovered.  In  a  number  of  states  the  rule  seems  to  be  fairly  well 
settled  that  such  expenses  are  recoverable.^^  On  the  other  hand,  there  are  deci- 
sions in  which  it  has  been  held  that  expenses  incurred  by  way  of  defending  an 
attachment  are  not  actual  damages  and  not  recoverable  as  such.^*" 

(c)  Exjpenses  Incurred  in  Defending  Principal  Action.  Expenses  incurred 
in  relation  to  the  main  action  in  which  the  attachment  was  sued  out  are  not,  as  a- 
rule,  recoverable.^^ 


94.  Preston  v.  Slocomb,  1  La.  Ann.  382; 
Addison  v.  Sujette,  (S.  C.  1901)  38  S.  E. 
229.  Contra,  Kauffman  v.  Babcock,  67  Tex. 
241,  2  S.  W.  878,  where  it  was  held  that  the 
owner  of  goods  seized  under  an  attachment 
wrongfully  sued  out  is  entitled  to  eight  per 
cent  interest  on  the  value  of  the  goods  dur- 
ing the  time  they  are  in  the  hands  of  the 
sheriff  as  actual  damages.  See  also  Mareh- 
and  V.  York,  10  Ky.  L.  Rep.  777. 

95.  Johnson  v.  King,  64  Tex.  226. 

96.  Alabama. — Higgins  v.  Mansfield,  62  Ala. 
267.  Compare  Flournoy  v.  Lyon,  70  Ala.  308. 

Colorado. —  See  Sterling  City  Gold,  etc., 
Min.,  etc.,  Co.  v.  Cock,  2  Colo.  24. 

Illinois. —  Damron  v.  Sweetser,  16  111.  App. 
339. 

Iowa. —  Ringen  Stove  Co.  i\  Bowers,  109 
Iowa  175,  80  N.  W.  318. 

Kansas.—  Tyler  v.  Safford,  31  Kan.  608,  3 
Pac.  333. 

Kentucky . —  Johnson  v.  Farmers'  Bank,  4 
Bush  (Ky.)  283;  Trapnall  v.  McAfee,  3 
Mete.  (Ky.)  34,  77  Am.  Dec  152. 

Louisiana. —  Byrne  v.  Gardner,  33  La.  Ann. 
6;  Brandon  v.  Allen,  28  La.  Ann.  60. 

Minnesota. —  Greaves  v.  Newport,  41  Minn. 
240,  42  N.  W.  IU59. 

Mississippi. — Where  the  property  attached 
did  not  belong  to  defendant,  he  cannot  on 
recovery  of  a  judgment  on  the  issue  of  in- 
debtedness recover  on  the  attachment  bond 
the  expenses  incurred  in  defending  the  action. 
Tebo  V.  Betancourt,  73  Miss.  868,  19  So. 
833,  55  Am.  St.  Rep.  573. 

Missouri. —  Hayden  v.  Sample,  10  Mo.  215; 
State  V.  Larabie,  25  Mo.  App.  208 ;  State  v. 
Shobe,  23  Mo.  App.  474.  But  compare 
Haeussler  v.  Laclede  Bank,  23  Mo.  App.  282, 
where  it  is  held  that  the  expenses  of  an 
attachment  suit  are  not  recoverable  unless 
the  case  presents  elements  of  fraud,  malice, 
or  oppression.  See  also  State  v.  O'Neill,  4 
Mo.  App.  221. 

New  York. — Lee  v.  Homer,  37  Hun  (N.  Y.) 
634  [affirmed  in  109  N.  Y.  630,  15  N.  E.  896, 
14  N.  Y.  St.  921]. 

Oregon. —  Drake  v.  Sworts,  24  Oreg.  198, 
33  Pac.  563. 

Tennessee. —  Littleton  v.  Prank,  2  Lea 
(Tenn.)  300. 

Washington. —  Hilfrich  v.  Meyer,  11  Wash. 
186,  39  Pac.  455. 

United  States. —  Kennedy  v.  Meacham,  18 
Fed.  312. 

Costs  of  appeal.— Where  a  bond  given  to 
[XVIII,  E,  6,  j,  (VI),  (A)] 


procure  an  attachment  is  conditioned  that  if 
the  obligee  fails  to  recover  judgment  the 
obligors  will  pay  damages  and  costs  which 
the  obligee  may  sustain  by  reason  of  the  at- 
tachment, and  the  obligee  obtains  judgment, 
which  is  reversed  on  appeal,  the  obligee  is  en- 
titled to  recover  as  a  part  of  his  damage  the 
costs  incurred  by  him  in  the  appellate  court. 
Bennett  v.  Brown,  31  Barb.  (N.  Y. )  158.  So 
the  costs  of  appeal  are  covered  by  an  attach- 
ment bond,  providing  that  if  defendant 
should  recover  judgment  in  the  action,  or  if 
the  attachment  should  be  vacated,  the 
obligors  were  to  pay  all  costs  that  might 
be  awarded  defendant  and  all  damages  which 
he  might  sustain  by  reason  of  the  attach- 
ment. Palmer  v.  Starbuck,  19  N.  Y.  Suppl. 
465,  46  N.  Y.  St.  276. 

Expenses  allowed. — A  reasonable  amount 
may  be  recovered  for  traveling  expenses 
(Higgins  V.  Mansfield,  62  Ala.  267;  Damron 
V.  Sweetser,  16  111.  App.  339;  Hayden  v. 
Sample,  10  Mo.  215;  State  v.  Shobe,  23  Mo. 
App.  474;  Kennedy  v.  Meacham,  18  Fed.  312. 
See  also  Tyler  v.  Safford,  31  Kan.  608,  3  Pac. 
333),  for  hotel  bills  (Damron  v.  Sweetser,  16 
111.  App.  339),  for  counsel  fees  (Damron  v. 
Sweetser,  16  111.  App.  339.  See  also  infra, 
XVIII,  B,  6,  1).  But  loss  of  time  resulting 
from  the  defense  against  an  attachment  is 
not  an  element  of  actual  damages  and  is  not 
recoverable,  at  least  where  the  basis  of  the 
claim  for  damages  is  merely  that  the  attach- 
ment was  wrongfully  sued  out.  Craddock  v. 
Goodwin,  54  Tex.  578;  Lang  v.  Fritz,  (Tex. 
Civ.  App.  1896)  38  S.  W.  233. 

97.  Craddock  v.  Goodwin,  54  Tex.  578; 
Jacobus  V.  Monongahela  Nat.  Bank,  35  Fed. 
395. 

98.  Alabama. — White  v.  Wyley,  17  Ala. 
167. 

Illinois. —  Damron  v.  Sweetser,  16  111.  App. 
339. 

Kentucky. —  J ohnson  v.  Farmers'  Bank,  4 
Bush  {Ky. )  283 ;  Trapnall  v.  McAfee,  3  Mete. 
(Ky.)  34,  77  Am.  Dec.  152. 

Missouri. —  State  v.  Larabie,  25  Mo.  App» 
208. 

Washington. —  Hilfrich  v.  Meyer,  11  Wash. 
186,  39  Pac.  455;  Seattle  Crockerv  Co.  v. 
Haley,  6  Wash.  302,  33  Pac.  650,  36  Am.  St. 
Rep.  156. 

Contra,  Greaves  v.  Newport,  41  Minn.  240, 
42  N.  W.  1059;  Drake  v.  Sworts,  24  Oreg.. 
198,  33  Pac.  563;  Brown  v.  Tidrick,  14  S.  D. 
249,  85  N.  W.  185.     See  also  Ammon 
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(d)  Expenses  Incurred  in  Proceeding  to  Recover  Damages,  Expenses 
incurred  by  the  trial  of  a  counter-claim  on  an  attachment  bond  for  damages  for 
the  wrongful  suing  out  of  an  attachment  are  not  recoverable.^^ 

(e)  Injury  Resulting  From  Sicbsequent  levies.  Attachment  defendant  can- 
not recover,  as  an  item  of  actual  damage  for  wrongful  attachment,  injuries  result- 
ing from  the  levy  of  executions  by  other  creditors  in  consequence  of  the  attachment.^ 

(f)  Inju7'y  to  Credit.  There  is  some  diversity  of  opinion  as  to  the  right  of 
a  defendant  in  attachment  to  recover  for  injury  to  his  credit  caused  by  the  levy 
of  the  attachment.  In  some  jurisdictions  the  right  is  denied  without  qualifica- 
tion, on  the  ground  that  such  damages  are  too  remote  and  speculative.^  On  the 
other  hand,  it  seems  to  be  well  settled  in  a  number  of  jurisdictions  that  damages 
for  injury  to  credit  are  recoverable,  and  that  it  is  immaterial  whether  the  attach- 
ment was  malicious  or  not.^  There  are  also  jurisdictions  in  which  the  right  to 
recover  is  conceded  in  case  the  attachment  was  sued  out  maliciously.^ 


Thompson,  34  Tex.  237,  where  it  was  held 
that  where  an  attachment  was  levied  on  ex- 
empt property,  which  was  released  on  a  de- 
livery bond,  and  defendant  reconvened  and 
secured  a  verdict  for  nominal  damages,  he 
was  entitled  to  judgment  for  the  entire 
amount  of  costs. 

In  New  York,  where  the  trial  of  an  ac- 
tion is  rendered  necessary  to  vacate  an  at- 
tachment, the  expenses  of  the  trial  are 
recoverable  of  the  sureties  on  the  undertak- 
ing. Tyng  V.  American  Surety  Co.,  67  N.  Y. 
App.  Div.  137,  74  N.  Y.  Suppl.  502.  See  also 
Lee  V.  Homer,  37  Hun  (N.  Y.)  634  [afjfirmed 
in  109  N.  Y.  630,  15  N.  E.  896,  14  N.  Y.  St. 
921]. 

99.  Goodbar  v.  Lindsley,  51  Ark.  380,  11 
S.  W.  577,  14  Am.  St.  Rep.  54.  See  also 
Cottrell  V.  Russell,  21  Mo.  App.  1,  holding 
in  an  action  of  trespass  to  personal  property, 
that  in  the  absence  of  aggravation,  for  which 
punitive  damages  are  allowable,  no  allow- 
ance can  be  made  beyond  the  taxable  costs 
for  the  expenses  of  a  litigation  to  procure 
redress  for  the  injury  by  trespass. 

1.  Marqueze  v.  Sontheimer,  59  Miss.  430. 
See  also  Blum  v.  Davis,  56  Tex.  423,  hold- 
ing that  where  in  attachment  defendant  re- 
convenes for  damages  for  the  wrongful  suing 
out  of  the  writ,  there  can  be  no  allowance 
of  damages  by  reason  of  subsequent  attach- 
ments by  other  parties. 

2.  Crymble  v.  Mulvaney,  21  Colo.  203,  40 
Pac.  499 ;  Mitchell  v.  Harcourt,  62  Iowa  349, 
17  N,  W.  581;  Lowenstein  v.  Monroe,  55 
Iowa  82,  7  N.  W.  406;  Campbell  v.  Cham- 
berlain, 10  Iowa  337 ;  Seattle  Crockery  Co. 
V.  Haley,  6  Wash.  302,  33  Pac.  650,  36 
Am.  St.  Rep.  156.  Compare  Thomas  v.  Isett, 
1  Greene  (Iowa)  470,  where  it  was  held 
that  in  an  action  of  trespass  by  the  seiz- 
ing and  obtaining  of  phiintifF's  goods  un- 
der an  attachment,  loss  of  credit  cannot  be 
proved,  unless  it  appears  to  be  intimately 
connected  with  the  act  complained  of,  and 
unless  the  act  appears  to  have  been  done 
M  ith  an  aggravating  and  malicious  intention 
to  injure  the  party  complaining. 

There  can  be  no  recovery  after  defendant, 
a  merchant,  went  out  of  business  (R.  F. 
Scott  Grocer  Co.  v.  Kelly,  14  Tex.  Civ. 
App.   136,  36  S.  W.  140);   where  attach- 


ment defendant  was  insolvent  at  the  time 
the  attachment  was  issued  ( Chaff e  v.  Mac- 
kenzie, 43  La.  Ann.  1062,  10  So.  369;  Roach 
V.  Brannon,  57  Miss.  490 )  ;  or  where  the 
financial  embarrassment  of  attachment  de- 
fendant was  such  as  to  necessitate  the  stop- 
ping of  his  business,  unless  he  could  ob- 
tain relief  from  some  source,  it  not  being 
shown  that  there  was  any  source  from  which 
such  relief  could  be  obtained  (MacFarland  r. 
Lehman,  38  La,  Ann.  351 ) .  So  injuries  to 
credit  incidental  to  the  suit  and  not  to  the 
seizure  cannot  be  allowed  (Cretin  v.  Levy, 
37  La.  Ann.  182),  and  where  the  credit  of 
the  debtor  has  been  lessened  rather  through 
his  own  conduct  than  by  the  act  of  the  cred- 
itor in  wrongfully  attaching  the  property, 
no  grounds  for  damage  on  that  account  ex- 
ist (New  Iberia  State  Bank  v.  Martin,  52 
La.  Ann.  1628,  28  So.  130). 

3.  These  decisions  proceed  upon  the  theory 
that  such  damages  are  the  natural  and  prox- 
imate consequences  of  the  levy,  and  that  the 
damages  so  caused  are  consequently  actual 
damages.  Marx  v.  Leinkauff,  93  Ala,  453, 
9  So,  818;  Flournoy  v.  Lyon,  70  Ala,  308; 
Durr  V.  Jackson,  59  Ala,  203 ;  Goldsmith  v. 
Picard,  27  Ala.  142;  Donnell  v.  Jones,  13 
Ala.  490,  48  Am.  Dec.  59;  Meyer  v.  Fagan, 
34  Nebr,  184,  51  N,  W,  753:  Doll  v.  Cooper, 
9  Lea  (Tenn,)  576;  Brewer  r,  Jacobs,  22 
Fed.  217;  Kennedy  v.  Meacham,  18  Fed.  312. 

4.  Pettit  v.  Mercer,  8  B,  Mon.  (Kv.)  51; 
Offutt  V.  Edwards,  9  Rob,  (La,)  90:  "Grimes 
V.  Bowerman,  92  Mich.  258,  52  N.  W.  751: 
Lewis  V.  Taylor,  (Tex.  Civ.  App.  1893)  24 
S.  W.  92;  Schwartz  v.  Burton,  1  Tex.  App. 
Civ.  Cas.  §  1216. 

The  view  is  taken  that  such  damages  are 
not  the  natural  and  proximate  consequence 
of  the  suing  out  of  the  attachment,  are  con- 
sequently not  actual  damages,  and  that  in 
the  absence  of  malice  and  want  of  probable 
cause  there  can  be  no  recovery  therefor. 

Arkansas. — Holliday  r.  Cohen.  34  Ark.  707, 

California. —  See  Elder  v.  Kutner.  97  Cal, 
490,  32  Pac.  563, 

IlUvois. —  Oberne  r,  Gavlord.  13  111.  App. 
30, 

Kentucky. —  Reidhar  r,  Berijer.  8  B.  ]Mon, 
(Ky,)  160;  Pettit  r.  Mercer,  8  B.  Mon.  (Ky.) 
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(g)  Injury  to  or  Depreciation  in  Value  of  Property  Attached  —  (1)  Per- 
sonal Pkopeety.  Injury  to  or  depreciation  in  value  of  personal  property 
attached  is  an  element  of  actual  damage,  and  may  be  recovered  in  an  appropriate 
action  or  proceeding  therefor.^  The  fact  that  the  injury  or  depreciation  was  the 
result  of  the  negligence  of  the  officer  making  the  levy  does  not  affect  the  rule.^ 

(2)  Real  Property.  Ordinarily  depreciation  in  the  value  of  real  property, 
which  occurs  while  the  levy  remains  in  force,  there  being  no  change  of  possession 
or  loss  of  the  use  thereof,  is  not  the  immediate  result  of  the  attachment,  and  no 
recovery  beyond  nominal  damages  tian  be  had  therefor."^  Nevertheless,  the  cases 
do  not  go  so  far  as  to  hold  that  under  no  circumstances  can  actual  damages  be 
recovered.  Thus  when  a  pending  sale  is  broken  up  by  the  levy  itself,  unaided 
by  the  act  or  delinquency  of  attachment  defendant,  and  depreciation  and  loss 
follow,  a  different  case  is  presented,  and  there  is  ample  foundation  for  the 
recovery  of  actual  damages.^    In  order  to  recover,  however,  it  must  be  shown 


Louisiana. —  Offutt  f,  Edwards,  9  Eob. 
(La.)  90. 

Missouri. —  State  v.  Thomas,  19  Mo.  613, 
61  Am.  Dec.  580. 

Texas. —  Kaufman  v.  Armstrong,  74  Tex. 
65,  11  S.  W.  1048;  Melvin  v.  Chancy,  8  Tex. 
Civ.  App.  252,  28  S.  W.  241;  Landes  v. 
Eichelberger,  2  Tex.  App.  Civ.  Cas.  §  133; 
Schwartz  v.  Burton,  1  Tex.  App.  Civ.  Cas. 
§  1216. 

Wisconsin.—  Chicago  Union  Nat.  Bank  v. 
Cross,  100  Wis.  174,  75  N.  W.  992. 

United  States. — L.  Bucki,  etc.,  Lumber  Co. 
r,  Maryland  Fidelity,  etc.,  Co.,  109  Fed.  393. 

5.  Alabama. —  Crofford  v.  Vassar,  95  Ala. 
548,  10  S.  W.  350. 

Arkansas. —  Estes  v.  Chesney,  54  Ark.  463, 
16  S.  W.  267;  Boatwright  v.  Stewart,  37 
Ark.  614. 

California. —  Frankel  v  Stern,  44  Cal.  168. 

loioa. —  Chesmore  v.  Barker,  101  Iowa  576, 
70  N.  W.  701;  Jamison  Weaver,  81  Iowa 
212,  46  N.  W.  996;  Lowenstein  i*.  Monroe, 
55  Iowa  82,  7  N.  W.  406;  Campbell  v.  Cham- 
berlain, 10  Iowa  337.  See  also  Knapp,  etc,, 
Co.  V.  Barnard,  78  Iowa  347,  43  N.  W.  197. 

Kansas. —  Sanford  v.-  Willetts,  29  Kan. 
647;  Hoge  v.  Norton,  22  Kan.  374. 

Mississi/ppi. —  Fleming  v.  Bailey,  44  Miss. 
132. 

Ohio. — Bruce  v.  Coleman,  1  Handy  (Ohio) 
515,  12  Ohio  Dec.  (Reprint)  265. 

Tennessee. —  Doll  /y.  Cooper,  9,  Lea  (Tenn. ) 
576. 

Wisconsin. —  Anderson  v.  Sloane,  72  Wis. 
560,  40  N.  W.  214,  7  Am.  St.  Rep.  885; 
Meshke  v.  Van  Doren,  16  Wis.  319. 

Deterioration  arising  from  attachment  de- 
fendant's act. —  In  an  action  for  injury  to 
lumber  by  being  left  piled  in  bulk  during  the 
period  of  an  unlawful  levy,  it  appeared  that 
on  the  day  the  levy  was  made  plaintiff  had 
agreed  to  sell  the  lumber  and  that  the  pur- 
chaser was  to  examine  it  several  days  after 
before  paying  the  price,  but  that  learning  of 
the  levy  he  had  refused  to  complete  the  pur- 
chase. It  was  held  that  plaintiff  could  not 
recover  for  deterioration  of  the,  lumber  in 
value  during  the  time  it  would  have  taken 
to  complete  the  sale  from  natural  causes  op- 
erating on  it  in  the  condition  in  which  he 
himself  had  placed  it.  Memphis  First  Nat. 
Bank  v.  Hancock,  (Miss.  1895)  17  So.  736. 
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Where  attachment  does  not  prevent  dispo- 
sition.— Where  stocks  are  pledged  for  a  loan, 
and  are  subsequently  tied  up  by  attachment 
against  the  pledgor,  and  the  attachment  in- 
terposes no  obstacle  in  the  way  of  their  dis- 
position by  the  pledgee  and  they  depreciate 
after  the  attachment  is  issued  and  before  the 
pledgor  can  pay  the  loan,  and  not  afterward, 
the  pledgor  is  not  entitled  to  damages  for 
such  depreciation.  Chattanooga  Fourth  Nat. 
Bank  v.  Crescent  Min.  Co.,  (Tenn.  Ch.  1897) 
52  S.  W.  1021. 

6.  Boatwright  v.  Stewart,  37  Ark.  614; 
Ruthven  v.  Beckwith,  84  Iowa  715,  45  N.  W. 
1073,  51  N.  W.  153;  Blaul  v.  Tharp,  83  Iowa 
665,  49  N.  W.  1044;  Chicago  Union  Nat. 
Bank  v.  Cross,  100  Wis.  174,  75  N.  W.  992. 
Contra,  Barrimore  v.  McFeely,  32  La.  Ann. 
1179. 

7.  Heath  v.  Lent,  1  Cal.  410;  Tisdale  v. 
Major,  106  Iowa  1,  75  N.  W.  663,  68  Am.  St. 
Rep.  263;  Tank  v.  Rohweder,  98  Iowa  154, 
67  N.  W.  106;  Brandon  v.  Allen,  28  La.  Ann. 
60;  Trawick  v.  Martin  Brown  Co.,  79  Tex. 
469,  14  S.  W.  564 ;  Drew  v.  Ellis,  6  Tex.  Civ. 
App.  507,  26  S.  95;  Girard  v.  Moore, 
(Tex.  Civ.  App.  1894)  24  S.  W.  652.  See 
also  Barker  v.  Abbott,  2  Tex.  Civ.  App.  147, 
21  S.  W.  72. 

Levy  after  creation  of  lis  pendens. — An  ac- 
tion to  set  aside  a  conveyance  alleged  to  have 
been  executed  in  fraud  of  creditors  creates 
a  lis  pendens  lien  on  the  property  sought 
to  be  thus  subjected,  and,  as  the  levy  of  an 
attachment  in  such  suit  on  the  property 
causes  no  additional  damage,  defendant,  on 
defeating  the  attachment,  cannot  recover 
damages  for  the  wrongful  levy  thereof;  the 
only  damage  suffered  being  caused  by  the 
bringing  of  the  action.  Caldwell  v.  Eminence 
Deposit  Bank,  22  Ky.  L.  Rep.  684,  58  S.  W. 
589. 

A  non-resident  cannot  claim  damages  for 
the  levy  of  an  attachment  on  his  land  \yith- 
out  showing  special  injury.  Woessncr  v. 
Wells,  (Tex.  Civ.  App.  1894)  28  S.  W. 
247. 

8.  Tillman  v.  Wetsel,  (Tex.  Civ.  App. 
1895)  31  S.  W.  433.  See  also  Chicago  Union 
Nat.  Bank  v.  Cross,  100  Wis.  174,  75  N.  W. 
992.  . 

Loss  occasioned  by  act  of  owner. — ^^The 
fact  that  plaintiff  himself  notified  the  owner, 
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that  the  contemplated  sale  would  have  been  consummated  in  the  absence  of  the 
attachment.^ 

(h)  Injury  to  Feelings,  An  allowance  may  be  made  for  an  injury  to  feelings 
if  the  attachment  was  sued  out  maliciously  and  without  probable  cause,^^  but  in 
the  absence  of  these  elements  there  can  be  no  recovery.^^ 

(i)  Injtiry  to  or  Loss  of  Business.  Where  the  elements  of  a  malicious  attach- 
ment are  present  damages  may  be  recovered  for  injury  to  or  loss  of  business  on 
the  part  of  attachment  defendant.^^  Furthermore,  the  view  is  taken  in  some 
jurisdictions  that  damages  for  injuries  of  this  nature  are  recoverable  as  actual 
daraages.^^  The  weight  of  authority  is  against  this  view,  however,  and  is  to  the 
effect  that  injury  to  or  loss  of  business  is  not  the  proximate  or  natural  result  of  an 
attachment  of  property,  and  that  there  can  be  a  recovery  therefor  only  when 
exemplary  damages  are  proper. 

(j)  Injury  to  Rej^utation  or  Character,  Damages  for  injuries  to  reputation 
or  character  are  not  considered  actual  damages,  and  hence  not  recoverable  unless 
the  attachment  be  malicious  as  well  as  wrongful.^^ 


with  whom  he  was  negotiating  for  the  sale 
of  certain  realty,  that  he  would  be  unable 
to  carry  out  the  agreement  entered  into  be- 
tween them  because  of  a  wrongful  levy  under 
an  attachment  issued  against  it  deprives  him 
of  his  right  of  action  to  recover  as  damages 
for  the  wrongful  levy  the  loss  occasioned  by 
the  failure  of  the  sale.  Graham  v.  Remo,  5 
Colo.  App.  330,  38  Pac.  335. 

9.  Drew  v.  Ellis,  6  Tex.  Civ.  App.  507,  26 
S.  W.  95. 

10.  City  Nat.  Bank  v.  Jeffries,  73  Ala. 
183;  Floyd  v.  Hamilton,  33  Ala.  235;  Pettit 
V.  Mercer,  8  B.  Mon.  (Ky.)  51;  Friel  v. 
Plumer,  69  N.  H.  498,  43  Atl.  618,  76  Am. 
St.  Rep.  190;  Trawick  v.  Martin  Brown  Co., 
79  Tex.  460,  14  S.  W.  564.  But  see  Tisdale 
X).  Major,  106  Iowa  1,  75  N.  W.  663,  68  Am. 
St.  Pep.  263,  where  it  was  held  that  in- 
jury to  feelings  resulting  from  the  suing  out 
of  an  attachment  does  not  constitute  an  ele- 
ment of  recovery,  notwithstanding  the  at- 
tachment may  have  been  malicious. 

11.  Reidhar  v.  Berger,  8  B.  Mon.  (Ky.) 
160;  Pettit  v.  Mercer,  8  B.  Mon.  (Ky.)  51. 

Injury  to  private  feelings  of  one  partner. — 
The  damages  which  a  mercantile  firm  com- 
posed of  three  individuals  can  recover  in  an 
action  for  wrongfully  and  maliciously  suing 
out  an  attachment  must  be  for  the  injury  done 
to  their  joint  business,  and  must  not  only  be 
the  natural  and  proximate  legal  result  and 
consequence  of  the  wrongful  act,  but  must 
affect  the  joint  business  or  trade  of  th-e  part- 
nership. Injury  to  the  private  feelings  of 
the  individual  partners  is  not  a  proper  sub- 
ject of  inquiry.  Donnelf  v.  Jones,  13  Ala. 
490,  48  Am.  Dec.  59. 

12.  Alabama. —  Goldsmith  v.  Picard,  27 
Ala.  142;  Donnell  v.  Jones,  13  Ala.  490,  48 
Am.  Dec.  59. 

Arkansas. — Holliday  v.  Cohen,  34  Ark.  707. 

Kansas. —  Western  News  Co.  v.  Wil- 
marth,  33  Kan.  510,  6  Pac.  786. 

Kentucky. —  Reidhar  v.  Berger,  8  B.  Mon. 
(Ky.)  160;  Pettit  v.  Mercer,  8  B.  Mon.  (Ky.) 
51. 

Missouri, —  State  v.  Thomas,  19  Mo.  613, 
61  Am.  Dec.  580. 


Wisconsin, —  Chicago  Union  Nat.  Bank  v. 
Cross,  100  Wis.  174,  75  N.  W.  992. 

13.  Marx  v.  Leinkauff,  93  Ala.  453,  9  So. 
818;  Meyer  v.  Fagan,  34  Nebr.  184,  51  N.  W. 
753;  Powers-Taylor  Drug  Co.  v.  Wafford, 
(Tenn.  Ch.  1899)  53  S.  W.  243.  See  also 
Birmingham  Dry  Goods  Co.  v.  Finley,  122 
Ala.  534,  26  So.  138;  Marqueze  v.  Sont- 
heimer,  59  Miss.  430;  Alexander  v.  Jacoby, 
23  Ohio  St.  358. 

14.  Dakota. — Thompson  v,  Webber,  4  Dak. 
240,  29  N.  W.  671. 

Kentucky. —  Reidhar  v.  Berger,  8  B.  Mon= 
(Ky.)  160;  Pettit  v.  Mercer,  8  B.  Mon.  (Ky.) 
51. 

Missouri.—  State  v.  Thomas,  19  Mo.  613, 
61  Am.  Dec.  580. 

Texas. —  Kirbs  v.  Provine,  78  Tex.  353, 
14  S.  W.  849;  Melvin  v.  Chancy,  8  Tex.  Civ. 
App.  252,  28  S.  W.  241;  Tynberg  v.  Cohen, 
(Tex.  Civ.  App.  1895)  32  S.  W.  157. 

Vermont. —  Weeks  v.  Prescott,  53  Vt.  57. 

Wisconsin. —  Chicago  Union  Nat.  Bank  v. 
Cross,  100  Wis.  174,  75  N.  W.  992. 

Even  where  a  statute  expressly  makes  loss 
of  or  injury  to  business  recoverable,  and 
the  issue  as  to  the  rightfulness  of  the  attach- 
ment is  decided  in  favor  of  attachment 
defendant,  he  is  nevertheless  not  entitled 
to  recover  on  such  determination  where  at 
the  time  of  the  attachment  he  was  merely 
winding  up  his  business  by  selling  out  his 
stock  on  hand.  Roach  v.  Brannon,  57  Miss. 
490. 

15.  Oberne  v.  Gaylord,  13  111.  App.  30; 

Campbell  v.  Chamberlain,  10  Iowa  337 ; 
Mitchell  V.  Mattingly,  1  Mete  (Ky.)  237; 
Chicago  Union  Nat.  Bank  v.  Cross,  100  Wis. 
174,  75  N.  W.  992.  But  see  Doll  v.  Cooper, 
9  Lea  (Tenn.)  570;  Powers-Taylor  Drug  Co. 
'V.  Wafford,  (Tenn.  Ch.  1899)  53  S.  W.  243, 
which  seem  to  hold  that  injuries  to  reputa- 
tion or  character  may  be  recovered  for  in 
the  absence  of  malice  or  want  of  prob- 
able cause,  provided  the  attachment  be 
wrongful. 

Damages  to  the  reputation  of  goods  caused 
by  the  levy  of  an  attachment  thereon  are  too 
vague   to   be  capable   of   legitimate  proof. 
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(k)  Loss.  Destruction^  or  Conversion  of  Property.  In  case  of  loss,  destruc- 
tion, or  conversion  of  the  attached  property or  if  for  any  other  reason  it  cannot 
be  returned  or  recovered  its  reasonable  vahie  is  an  element  of  damage  in  an  action 
on  the  bond,  and  in  some  jurisdictions  interest  on  the  value  thereof  is  allowable.^^ 

(l)  Loss  of  Probable  or  Prospective  Profits.  While  there  are  some  decisions 
which  hold  that  a  recovery  may  be  had  for  damages  caused  by  the  loss  of  probable 
or  prospective  profits,  although  the  attachment  was  merely  wrongf ul,^^  the  weight 
of  authority  is  to  the  effect  that  such  profits  are  not  an  element  of  damage  unless 
the  attachment  was  malicious  and  without  probable  cause.^^ 

(m)  Loss  of  Use  of  Property.    Damages  for  loss  of  property  during  the  time- 
of  its  detention  by  virtue  of  a  wrongful  attachment  is  an  injury  for  which 
recovery  may  be  had.^^ 


Oberne  v.  Gaylord,  13  111.  App.  30;  Alexan- 
der V.  Jacoby,  23  Ohio  St.  358. 

16.  Bruce  v.  Coleman,  1  Handy  (Ohio) 
515,  12  Ohio  Dec.  (Reprint)  265;  Doll  v. 
Cooper,  9  Lea  (Tenn.)  576;  Willis  v.  Mc- 
Natt,  75  Tex.  69,  12  S.  W.  478. 

17.  Porter  v.  Knight,  63  Iowa  365,  19 
N.  W.  282 ;  Willis  v.  McNatt,  75  Tex.  69,  12 
S.  W.  478. 

Value  is  to  be  determined  by  what  the 
property  wrongfully  attached  would  bring  if 
sold  at  the  time  and  place  of  attachment.  The 
market  value  is  not  properly  tested  by  what 
the  party  paid  for  the  property  nor  by  what 
he  is  holding  or  selling  it  at  in  his  current 
business  at  retail.  The  ultimate  test  is 
what  the  property  will  bring  when  properly 
sold,  after  giving  the  public  an  opportunity 
to  know  what  the  property  is,  and  when  and 
where,  and  the  terms  of  the  sale.  Reeves  v. 
John,  (Tenn.  Ch.  1897)  43  S.  W.  134. 

18.  British,  etc..  Steamship  Nav.  Co.  v. 
Sibley,  27  La.  Ann.  191 ;  Wilson  v.  Manning, 
(Tex.  Civ.  App.  1896)  35  S.  W.  1079  [dis- 
tinguishing Kaufman  v.  Armstrong,  74  Tex. 
65,  11  S.  W.  1048];  State  v.  Andrews,  39 
W.  Va.  35,  19  S.  E.  385,  45  Am.  St.  Rep. 
884. 

19.  Alabama. —  Donnell  v.  Jones,  17  Ala. 
689,  52  Am.  Dec.  194.  Compare  Pollock  v. 
Gantt,  69  Ala.  373,  44  Am.  Rep.  519. 

Arkansas. —  Blass  v.  Lee,  55  Ark.  329,  18 
S.  W.  186. 

Colorado. — Crymble  v.  Mulvaney,  21  Colo. 
203,  40  Pac.  499. 

Kentucky. —  See  Carpenter  i;.  Stevenson,  6 
Bush  (Ky.)  259. 

Missouri. —  Callaway  Min.,  etc.,  Co.  v. 
Clarke,  32  Mo.  305. 

Texas. —  Kaufman  v.  Armstrong,  74  Tex. 
65,  11  S.  W.  1048;  Miller  v.  Jannett,  63 
Tex.  82. 

Wisconsin. — Braunsdorf  v.  Fellner,  76  Wis. 
1,  45  N.  W.  97.  See  also  Meshke  v.  Van 
Doren,  16  Wis.  319. 

United  States. —  L.  Bucki,  etc..  Lumber  Co. 
V.  Maryland  Fidelity,  etc.,  Co.,  109  Fed.  393; 
Kennedy  v.  Meacham,  18  Fed.  312. 

Compare  De  Goey  v.  Van  Wyk,  97  Iowa 
491,  66  N.  W.  787. 

Loss  of  good-will. — ^Where  customers  who 
resort  to  a  particular  locality  are  driven 
therefrom  by  reason  of  a  wrongful  attach- 
ment, damages  may  be  recovered  therefor. 
Carey  v.  Gunnison,  (Iowa  1883)   17  N.  W. 
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881,  885,  where  it  is  said:  "The  distinc- 
tion between  the  two  is  obvious.  Profits  are 
the  gains  realized  from  trade;  good- will  is 
that  which  brings  trade.  A  favorable  loca- 
tion of  a  mercantile  establishment,  or  the 
habit  of  customers  to  resort  to  a  particular 
locality,  will  bring  trade.  This  advantage 
may  be  designated  by  the  term  '  good-will.' " 

20.  Arkansas. —  Walker  v.  Fetzer,  62  Ark- 
135,  34  S.  W.  536;  Boatwright  v.  Stewart. 
37  Ark.  614. 

California. — See  Hurd  v.  Barnhart,  53  Cal. 
97. 

Georgia. —  Jones  v.  Lamon,  92  Ga.  529,  18 
S.  E.  423. 

Iowa. — Selz  v.  Belden,  48  Iowa  451 ;  Camp- 
bell V.  Chamberlain,  10  Iowa  337.  Compare 
Charles  City  Plow,  etc.,  Co.  v.  Jones,  71 
Iowa  234,  32  N.  W.  280. 

Kentucky. —  Gaar  v.  Lyons,  99  Ky.  672,  37 
S.  W.  73,  148. 

Missouri. —  State  v.  Dodd,  4  Mo.  App. 
597. 

2\^evada.— Elder  v.  Trevert,  18  Nev.  446, 
5  Pac.  69. 

Ohio. —  Bruce  v.  Coleman,  1  Handy  (Ohio) 
515,  12  Ohio  Dec.  (Reprint)  265. 

Oregon. —  White  v.  Thompson,  3  Oreg.  115. 

Tennessee. —  Doll  v.  Cooper,  9  Lea  (Tenn.) 
576. 

Texas. —  Munnerlyn  v.  Alexander,  38  Tex. 
125.  See  also  R.  F.  Scott  Grocer  Co.  v. 
Kelly,  14  Tex.  Civ.  App.  136,  36  S.  W.  140. 

Wisconsin. — Meshke  v.  Van  Doren,  16  Wis. 
319.. 

United  States. — ^See  Coulson  v.  Panhandle 
Nat.  Bank,  54  Fed.  855,  13  U.  S.  App.  39,  4 
C.  C.  A.  616. 

Interest  on  moneys. — ^Where  money  is  at- 
tached by  way  of  garnishment  interest 
thereon  may  be  recovered  as  damages  during 
the  time  it  was  held  by  the  garnisher.  W.  P. 
Green  Fruit  Co.  v.  Pate,  99  Ga.  60,  24  S.  E, 
455;  Cincinnati  Fourth  Nat.  Bank  v.  Mayer, 
96  Ga.  728,  24  So.  453 ;  State  v.  McHale,  16 
Mo.  App.  478;  Jacobus  v.  Monongahela  Nat. 
Bank,  35  Fed.  395.  See  also  Northampton 
Nat.  Bank  v.  Wylie,  52  Hun  (N.  Y.)  146,  4 
N.  Y.  Suppl.  907,  26  N.  Y.  St.  286,  16  N.  Y. 
Civ.  Proc.  326  [affirmed  in  123  N.  Y.  663,  26 
N.  E.  750,  34  N.  Y.  St.  1009],  where  it 
was  held  that  where  defendant  in  attachment 
is  a  banking  corporation  and  the  property 
attached  consists  of  funds  on  deposit  with 
another  bank,  and  there  is  evidence  showing 
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(yn)  Measure  of  Damages  —  (a)  Where  Property  Is  Returned  or 
Becovered.  It  has  been  variously  held  that  the  measure  of  damages  where  the 
property  has  been  restored  to  or  recovered  back  by  attachment  defendant  is  the 
value  of  the  use  of  the  property  wrongfully  taken  during  the  period  of  its  deten- 
tion ;  the  value  of  the  use  of  such  property,  necessary  expenses  incurred  in 
regaining  possession,  and  the  loss  of  time  in  giving  necessary  personal  attention  to 
the  business  ;  and  the  value  of  the  use  of  property  during  the  time  of  detention, 
depreciation  in  value,  and  expenses  incurred  in  defending  the  attachment  pro- 
ceedings.^^ In  two  cases  —  the  property  being  kept  for  sale  —  it  has  been  held 
that  the  measure  of  damages  is  the  depreciation  in  value  during  the  time  of  deten- 
tion ;^  in  another,  the  measure  stated  is  injury  to  the  property  attached  caused 
by  the  attachment,  and  the  expense,  and  value  and  time  of  labor  expended  in 
obtaining  a  dissolution  thereof.^ 

(b)  Where  Property  Is  Not  Recoverahle.  Where  property  attached  has 
been  destroyed,  sold,  or  lost,  or  for  any  other  reason  cannot  be  returned  or  recov- 
ered, the  measure  of  damages  has  been  held  in  some  cases  to  be  the  value  of  the 
property  at  the  time  and  place  of  the  taking,  in  the  absence  of  the  elements 
going  to  make  up  a  malicious  attachment.^®  In  other  decisions  the  measure  of 
damages  given  is  the  value  of  the  property  at  the  time  of  seizure  and  interest 
thereon  from  the  date  of  the  seizure  to  the  date  of  trial ;  in  others,  the  value  of 
the  property  at  the  time  of  seizure,  with  interest  thereon  from  the  date  of  seizure 


that  if  defendant  had  not  been  restrained  by 
the  attachment  it  might  have  secured  a 
higher  rate  of  interest  by  using  the  funds 
in  its  own  business,  it  may  recover  as  dam- 
ages in  an  action  on  the  bond  the  interest 
which  is  thereby  lost. 

Preventing  collection  of  accounts. — A  levy 
of  attachment  on  books  of  account  is  not  a 
levy  on  the  debts  represented  by  the  books, 
but  only  on  the  materials  composing  the 
books,  and  does  not  prevent  the  person  to 
whom  such  debts  are  due  from  collecting 
them,  so  as  to  make  such  prevention  an  ele- 
ment of  damage  for  wrongful  attachment. 
Goodbar  v.  Lindsley,  51  Ark.  380,  11  S.  W. 
577,  14  Am.  St.  Rep.  54. 

21.  Hurd  V.  Barnhart,  53  Cal.  97;  Chi- 
cago Union  Nat.  Bank  v.  Cross,  100  Wis. 
174,  75  N.  W.  992.  See  also  Rogers  v.  Beard, 
20  How.  Pr.  (N.  Y.)  98. 

Attachment  of  mortgaged  property. —  In 
an  action  by  the  mortgagor  for  the  wrong- 
ful attachment  by  the  mortgagee  of  mortgaged 
personal  property,  the  measure  of  damages 
will  be  the  loss  for  the  detention  of  the  prop- 
erty up  to  a  judgment  of  foreclosure  as  the 
mortgagor's  right  of  possession  ceased  then; 
he  cannot  recover  for  detention  up  to  the 
time  of  trial.  Gaar  v.  Lyons,  99  Ky.  672,  37 
S.  W.  73,  148. 

22.  Jones  v.  Lamon,  92  Ga.  529,  18  S.  E. 
423. 

23.  Boatwright  v.  Stewart,  37  Ark.  614; 
Campbell  v.  Chamberlain,  10  Iowa  337; 
Stanley  v.  Carey,  89  Wis.  410,  62  N.  W.  188; 
Meshke  v.  Van  Doren,  16  Wis.  919. 

24.  Harris  v.  Davis,  13  Ky.  L.  Rep.  736; 
Fleming  v.  Bailey,  44  Miss.  132.  See  also 
Morey  v.  Hoyt,  62  Conn.  542,  26  Atl.  127, 
19  L.  R.  A.  611,  where  it  was  held  that 
where  property  of  no  value  for  mere  use  but 
only  for  consumption  is  taken  and  afterward 
returned,  and  the  owner  seeks  to  recover  in  a 


suit  only  the  damages  suffered  by  reason  of 
the  taking  or  detention,  mere  interest  on 
the  value  of  the  property  at  the  time  it  was 
taken  would  generally  be  a  complete  indem- 
nity. If  the  property  depreciated,  the  amount 
of  depreciation  should  be  added  to  the  inter- 
est. Compare  Fullerton  Lumber  Co.  v.  Spen- 
cer, 81  Iowa  549,  46  N.  W.  1058,  where  it 
was  held  that  in  an  action  for  the  wrongful 
suing  out  of  an  attachment  against  property 
used  only  for  the  purpose  of  sale,  the  owner 
is  not  entitled  to  recover  as  damages  inter- 
est on  the  value  of  such  property  from  the 
time  of  seizure  without  a  showing  of  any 
loss  merely  from  the  failure  to  have  the 
property  on  hand. 

25.  Sanford  v.  Willetts,  29  Kan.  647. 

Where  property  is  released  to  a  third  per- 
son, who  executes  a  bond  under  a  statute 
which  provides  that  the  sheriff  may  release 
attached  property  if  defendant  causes  to  be 
executed  a  bond  to  the  effect  that  he  will 
perform  the  judgment,  such  property  is  con- 
structively in  the  sheriff's  custody;  and, 
where  the  attachment  is  wrongful,  defend- 
ant's damage  is  to  be  measured  by  the  length 
of  time  it  was  in  such  custody,  and  not 
merely  by  the  length  of  time  up  to  the 
period  when  the  release  bond  was  given. 
Selz  V.  Belden,  48  Iowa  451. 

26.  Teal  v.  Lyons,  30  La.  Ann.  1140; 
State  V.  Allen,  12  Mo.  App.  566;  Reeves  V. 
John,  (Tenn.  Ch.  1897)  43  S.  W.  134. 

Estimating  value  where  owner  has  sold  at- 
tached property. —  In  an  action  for  the 
wrongful  attachment  of  property  which  the 
owner  had  sold  the  value  of  the  property,  in 
estimating  the  measure  of  damages,  is  the 
price  contracted  for,  although  it  is  in  excess 
of  its  market  value.  Curry  r.  Catlin,  12 
Wash.  322,  41  Pac.  55. 

27.  Norman  v.  Fife,  61  Ark.  33,  31  S.  W. 
740 ;  State  v.  Gage,  52  Mo.  App.  464. 
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to  the  date  of  rendition  of  judgment ;  and  in  others,  the  value  of  the  property 
with  interest  thereon  from  the  time  it  was  taken,  and  such  expenses  as  were  neces- 
sarily incurred  in  the  defense  of  such  proceedings  with  interest  thereon  from 
the  time  such  expenses  were  incurred.^^  If  the  property  is  taken  from  the  attach- 
ing officer  and  sold  under  the  prior  lien  of  a  mortgage,  the  measure  of  damages  is 
the  amount  paid  over  to  the  attaching  officer  after  the  satisfaction  of  the  mort- 
gage and  interest  thereon.^ 

k.  Matters  in  Mitigation.  It  is  matter  in  mitigation  of  damages  that  there 
has  been  a  return  and  acceptance  of  the  property  seized  under  the  attachmeiit,^^ 
or  that  attachment  plaintiffs  had  offered  to  return  it;^^  that  attachment  defend- 
ant had  recovered  back  the  property  for  less  than  its  value ;  that  after  seiz- 
ure the  attaching  creditor  bought  the  property  at  a  sale  under  foreclosure  of  a 
lien  placed  thereon  by  attachment  defendant  in  favor  of  another  creditor ; 
that  part  of  the  property  attached  belonged  to  third  persons ;  that  defendant 
in  attachment  had  replevied  the  property,  sold  it,  and  with  the  proceeds  paid 
the  debt,  to  enforce  which  the  attachment  was  sued  out;^^  or  that  the  party  suing 
out  the  attachment  was  security  on  a  bond  of  attachment  defendant,  and  that 
the  latter  at  the  time  the  writ  was  sued  out  was  about  to  remove  his  property 
from  the  state.^^  So  any  sum  paid  by  plaintiff  in  an  attachment  suit  for  costs  and 
damages  awarded  against  him  operates  to  reduce  the  liability  specified  in  the 
undertaking  given  by  the  sureties.^^  On  the  other  hand  the  fact  that  the  attached 
property  which  had  not  been  replevied  by  or  returned  to  attachment  defend- 
ant brought  its  fair  value  when  sold  under  an  order  of  court,  and  that  the  pro- 
ceeds of  its  sale  had  been  applied  to  the  payment  of  the  debt  of  defendant  is  not 
in. mitigation  of  damages.^^  So  the  damages  cannot  be  reduced  by  showing  that 
at  the  time  of  the  seizure  the  debtor  contemplated  selling  his  goods  in  bulk 
at  a  sacrifice;^  that  attachment  defendant  was  insolvent or  that  plaintiff  in 
attachment  had  a  cause  of  action,  the  petition  in  the  action  in  which  the  attach- 


28.  Willis  V.  Lowry,  66  Tex.  540,  2  S.  W. 
449;  Sehoolher  v.  Hutchins,  66  Tex.  324,  1 
S.  W.  266;  Wallace  v.  Finberg,  46  Tex.  35. 

29.  Trentman  v.  Wiley,  85  Ind.  33. 
Where  the  attached  property  is  sold,  and 

the  proceeds  applied  on  the  indebtedness  sued 
for,  the  measure  of  damages  has  been  held 
in  some  cases  to  be  the  difference  between 
the  value  of  the  property  at  the  time  of  the 
seizure  and  the  amount  realized  at  the  sale 
and  applied  on  the  indebtedness.  Ruthven 
V.  Beckwith,  84  Iowa  715,  45  N.  W.  1073,  51 
N.  W.  153;  Empire  Mill  Co.  v.  Lovell,  77 
Iowa  100,  41  N.  W.  583,  14  Am.  St.  Rep. 
272.  In  another  case,  interest  on  such  bal- 
ance was  also  allowed.  Mayer  v.  Duke,  72 
Tex.  445,  10  S.  W.  565.  In  another  the 
measure  of  damages  was  held  to  be  the  value 
of  the  goods  at  the  time  of  seizure,  with  in- 
terest to  the  date  of  trial  less  the  sum  for 
which  they  were  sold.  Blass  v.  Lee,  55  Ark. 
329,  18  S.  W.  186. 

30.  Porter  v.  Knight,  63  Iowa  365,  19 
N.  W.  282. 

31.  McFadden  v.  Whitney,  51  N.  J.  L. 
391,  18  Atl.  62;  Kerr  i:.  Mount,  28  N.  Y.  659: 
Lyon  v.  Yates,  52  Barb.  (N.  Y.)  237;  Han- 
mer  v.  Wilsey,  17  Wend.  (N.  Y.)  91. 

32.  Billingsley  v.  Hewett,  (Tex.  Civ.  App. 
1897)  39  S.  W.  953. 

33.  Scott  v.  Childers,  (Tex.  Civ.  App. 
1900)  60  S.  W.  775. 

34.  Koyer  v.  White,  6  Tex.  Civ.  App.  381, 
25  S.  W.  46. 
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35.  Wieland  v.  Oberne,  20  111.  App.  118. 

36.  Painter  v.  Munn,  117  Ala.  322,  336,  23 
So.  83,  67  Am.  St.  Rep.  170,  where  the 
court  said :  "  The  replevy  and  sale  of  the 
property  in  such  case  is  not  the  necessary  re- 
sult of  the  suing  out  of  the  attachment,  but 
is  the  voluntary  act  of  the  defendant,  done 
for  his  own  convenience  and  benefit  to  pre- 
vent the  injury  which  would  result  from  a 
failure  to  replevy." 

37.  Forrest  v.  Collier,  20  Ala.  175,  56  Am. 
Dec.  190. 

38.  Baere  v.  Armstrong,  26  Hun  (N.  Y.) 
19,  62  How.  Pr.  (N.  Y.)  515. 

39.  Hundley  v.  Chadick,  109  Ala.  575,  19 
So.  845  [overruling  City  Nat.  Bank  v.  Jef- 
fries, 73  Ala.  183].  In  Hundley  v.  Chadick, 
109  Ala.  575,  585,  the  court  said,  in  support 
of  this  view :  "  To  hold,  in  a  case  of  a  suit 
on  the  attachment  bond,  counting  upon  the 
wrongful  suing  out  of  an  attachment,  that 
the  measure  of  damages  is  the  Value  of  the 
property  taken,  but  only  that,  less  the  amount 
of  the  attaching  creditor's  demand,  would  be 
to  offer  inducement  for  the  unlawful  substi- 
tution, and  to  make  it  answer  the  ends  of  a 
most  unwarranted  trespass,  to  secure  a  pref- 
erence of  payment  over  other  creditors,  and  to 
deprive  the  debtor  of  his  property  otherwise 
than  by  due  process  of  law." 

40.  Estes  V.  Chesney,  54  Ark.  463,  16  S.  W. 
267. 

41.  Kaufman  v.  Armstrong,  74  Tex.  65,  11 
S.  W.  1048. 
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ment  was  issued  having  been  dismissed  on  the  ground  that  there  was  no  cause  of 
action ;  and  it  has  been  held  that  where  an  attachment  is  dismissed  because 
the  affidavit  therefor  is  defective,  the  fact  that  grounds  for  an  attachment  exist 
will  not  go  in  mitigation  of  damages  if  the  damages  sought  are  merely  compen- 
satory.^^ It  cannot  be  shown  in  mitigation  of  actual  damages  that  there  was 
probable  cause  for  suing  out  the  attachment.^ 

1.  Counsel  Fees  —  (i)  In  Actions  on  Bonds — (a)  View  That  Wo  Fees 
Recoverable.  There  is  considerable  diversity  of  holdings  in  regard  to  the  allow- 
ance of  attorney's  fees  in  actions  on  bonds  given  to  indemnify  defendant  in 
attachment  for  injuries  caused  by  a  wrongful  attachment.  In  a  number  of  juris- 
dictions it  is  well  settled  that  such  fees  will  not  be  allowed.^^ 

(b)  Yiew  That  Fees  Expended  in  Defense  of  Attachment  Recover ahle.  On 
the  other  hand,  in  probably  the  greater  number  of  jurisdictions,  in  an  action  on 
an  attachment  bond  a  party  may  recover,  as  damages  sustained  by  reason  of  the 
attachment,  reasonable  attorney  fees  expended  in  defense  of  the  attachments^ 


42.  Adam  Roth  Grocery  Co.  v.  Hopkins,  16 
Ky.  L.  Rep.  678,  29  S.  W.  293. 

43.  Lobenstein  v.  Hymson,  90  Tenn.  606, 
18  S.  W.  250. 

44.  Schofield  v.  Territory,  9  N.  M.  526,  56 
Pac.  306. 

45.  Arkansas. —  Patton  v.  Garrett,  37  Ark. 
605. 

California. —  Heath  v.  Lent,  1  Cal.  410. 

Pennsylvania. —  Com.  v.  Meyer,  170  Pa.  St. 
380,  37  Wkly.  Notes  Cas.  (Pa.)  263,  32  Atl. 
1044. 

Tennessee. — Stringfield  v.  Hirsch,  94  Tenn. 
425,  29  S.  W.  609,  45  Am.  St.  Rep.  733;  Lit- 
tleton V.  Frank,  2  Lea  (Tenn.)  300. 

United  States. —  Jacobus  v.  Monongahela 
Nat.  Bank,  35  Fed.  395. 

Reason  for  rule. —  In  Stringfield  v.  Hirsch, 
94  Tenn.  425,  438,  29  S.  W.  609,  45  Am.  St. 
Rep.  733,  it  is  said:  "  It  is  not  sound  public 
policy  to  place  a  penalty  on  the  right  to  liti- 
gate; that  the  defeated  party  must  pay  the 
fees  of  counsel  for  his  successful  opponent  in 
any  case,  and,  especially,  since  it  throws  wide 
the  doors  of  temptation  for  the  opposing 
party,  and  his  counsel,  to  swell  the  fees  to 
undue  proportions,  and,  in  cases  of  attach- 
ment and  injunction,  to  apportion  them  arbi- 
trarily between  the  fees  pertaining  properly 
to  the  attachment  and  injunction  and  that 
relating  to  the  merits  of  the  case." 

46.  Alabama. —  Dothard  v.  Sheid,  69  Ala. 
135;  Higgins  v.  Mansfield,  62  Ala.  267. 

Georgia. —  W.  P.  Green  Fruit  Co.  v.  Pate, 
99  Ga.  60,  24  S.  E.  455;  Cincinnati  Fourth 
Nat.  Bank  v.  Mayer,  96  Ga.  728,  24  S.  E. 
453. 

Illinois. —  Damron  v.  Sweetser,  16  111.  App. 
339. 

Indiana. —  Wilson  v.  Root,  43  Ind.  486. 

Iowa. —  Attorney's  fees  are  recoverable  in 
an  action  on  the  attachment  bond,  provided 
the  attachment  was  sued  out  without  prob- 
able cause,  as  well  as  wrongfully,  but  not 
otherwise.  The  statute  expressly  so  pro- 
vides. Iowa  Code  (1897),  §  3885.  And 
while  there  are  a  number  of  decisions  in 
which  attorney's  fees  were  allowed,  it  not  ap- 
pearing, or  nothing  being  said  as  to  whether 
or  not  the  attachment  was  sued  out  without 


probable  cause  (Union  Mill  Co.  v.  Frenzler, 
100  Iowa  540,  69  N.  W.  876;  Lyman  v. 
Lauderbaugh,  75  Iowa  481,  39  N.  W.  812; 
Whitney  v.  Brownewell,  71  Iowa  251,  32  N.  W. 
285 ;  Weller  v.  Hawes,  49  Iowa  45 ) ,  there  are 
a  number  of  decisions  in  which  it  has  been 
directly  held  that  the  attachment  must  be 
both  wrongful  and  without  probable  cause 
to  authorize  a  recovery  (Dickinson  v.  Athey, 
96  Iowa  363,  65  S.  W.  326;  Nockles  v.  Egg- 
spieler,  53  Iowa  730,  6  N.  W.  67;  Plumb  v. 
Woodmansee,  34  Iowa  116).  It  has  also  been 
held  that  where  an  attachment  bond  stipu- 
lates for  a  reasonable  attorney  fee  as  part  of 
the  costs,  such  fee  may  be  allowed,  in  addi- 
tion to  the  judgment  for  the  full  penalty  of 
the  bond.  Union  Mercantile  Co.  v.  Chandler, 
90  Iowa  650,  57  N.  W.  595. 

Kentucky. —  Trapnall  v.  McAfee,  3  Mete. 
(Ky.)  34,  77  Am.  Dec.  152;  McClure  v.  Ren- 
aker,  21  Ky.  L.  Rep.  360,  51  S.  W.  317;  Wil- 
son V.  Smith,  18  Ky.  L.  Rep.  927,  38  S.  W. 
870;  Marchand  v.  York,  10  Ky.  L.  Rep.  777. 
Compare  Worthington  v.  Morris,  98  Ky.  54, 
17  Ky.  L.  Rep.  624,  32  S.  W.  269. 

Louisiana. —  McDaniel  v.  Gardner,  34  La. 
Ann.  341 ;  Byrne  v.  Gardner,  33  La.  Ann.  6 ; 
Brandon  v.  Allen,  28  La.  Ann.  60;  Dickinson 
V.  Maynard,  20  La.  Ann.  66,  96  Am.  Dec.  379; 
Phelps  V.  Coggeshall,  13  La.  Ann.  440;  Little- 
john  V.  Wilcox,  2  La.  Ann.  620;  Offutt  v.  Ed- 
wards, 9  Rob.  (La.)  90. 

Michigan. — Swift  v.  Plessner,  39  Mich,  178. 

Minnesota. —  Frost  d.  Jordan,  37  Minn. 
544,  36  N.  W.  713. 

Mississippi.  —  Buckley  d.  Van  Diver,  70 
Miss.  622,  12  So.  905;  Marqueze  r.  Sont- 
heimer,  59  Miss.  430. 

Missouri. —  State  v.  Beldsmeier,  56  jNIo. 
226;  State  v.  Thomas,  19  Mo.  613,  61  Am. 
.Dec.  580;  State  v.  Gage,  52  Mo.  App.  464; 
State  V.  McKeon,  25  Mo.  App.  667  ;  State  v. 
Shobe,  23  Mo.  App.  474. 

Nebraska. —  Raymond  i\  Green,  12  Nebr. 
215,  10  N.  W.  709,  41  Am.  Rep.  763. 

Neiv  Mexico. —  Territory  v.  Rindscoff ,  4 
N.  M.  363,  20  Pac.  180. 

Neio  York. —  Northrup  v.  Garrett,  17  Hun 
(N.  Y.)  497;  Epstein  v.  U.  S.  Fidelitv,  etc., 
Co.,  29  Misc.  (N.  Y.)  295,  60  N.  Y. 'SuppL 
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In  applying  this  doctrine  it  has  been  held  immaterial  whether  the .  fees  had  been 
paid  or  were  merely  promised  ;  ^'^  but  it  has  no  application  where  no  counsel  was 
employed,^^  where  the  services  of  the  attorney  were  not  rendered  until  after  judg- 
ment was  rendered  in  the  attachment  suit,^^  or  where  no  defense  was  made,^^ 
although  services  were  rendered  by  tiling  cross-interrogatories  to  plaintiff's  wit- 
nesses, requiring  proof  of  the  debt.^^  So  attorney's  fees  are  not  allowable  where 
the  attachment  is  not  controverted,  but  fails  because  the  principal  suit  fails.^^ 

(c)  Yiew  That  Only  Fees  Expended  in  Defense  of  Attachment  Recoverable., 
In  most  jurisdictions  where  any  allowance  of  counsel  fees  at  all  is  made,  the 
recovery  is  limited  to  fees  incurred  in  the  defense  of  the  attachment  proceedings 
alone,  nothing  being  allowed  for  the  defense  of  the  main  suit,^^  unless  there  is  an 
express  stipulation  in  the  bond  providing  therefor.  This  rule  has  been  held 
to  apply,  although  jurisdiction  was  obtained  solely  by  attaching  the  property  of  a 
non-resident,  who  subsequently  appeared  and  defended  the  action.^*  Some  deci- 
sions, however,  recognize  an  exception  to  this  rule.  Thus  it  has  been  held  that 
fees  for  the  defense  of  the  whole  suit  may  be  allowed,  where  both  the  action  and 
the  attachment  proceeding  have  been  defeated ;  and  there  are  decisions  to  the  effect 
that  attorney's  fees  for  the  whole  case  may  be  allowed,  where  the  entire  defense  to 
the  attachment  action  merely  tended  to  show  the  wrongful  issue  of  the  attachment.^^ 

(d)  Fees  For  Bringing  Suit  on  Bond.  It  is  very  generally  agreed  that  coun- 
sel fees  incurred  in  bringing  suit  on  an  attachment  bond  are  not  recoverable  in 
such  action. 


527  {reversing  28  Misc.  (N.  Y.)  440,  58 
N.  Y.  Suppl.  1135].  Compare  Northampton 
Nat.  Bank  v.  Wylie,  52  Hun  (N.  Y.)  146,  4 
N.  Y.  Suppl.  907,  26  N.  Y.  St.  286,  16  N.  Y. 
Civ.  Proe.  326  [affirmed  in  123  N.  Y.  663,  26 
N.  E.  750,  34  N.  Y.  St.  1009]. 

OMo.— Alexander  V:  Jacoby,  23  Ohio  358. 

United  States. —  L.  Bucki,  etc..  Lumber  Co. 
V.  Maryland  Fidelity,  etc.,  Co.,  109  Fed.  393, 
construing  Florida  statute. 

Where  two  attachments  are  levied  succes- 
sively it  is  not  proper  in  an  action  on  the 
second  attachment  bond  to  allow  as  damages 
the  entire  amount  paid  two  attorneys  to  de- 
fend both  attachment  suits.  Carse  v.  Baxter, 
21  Ky.  L.  Rep.  1593,  55  S.  W.  898. 

47.  Higgins  v.  Mansfield,  62  Ala.  267; 
Raymond  v.  Green,  12  Nebr.  215,  10  N.  W. 
709,  41  Am.  Rep.  763;  Epstein  V.  U.  S.  Fidel- 
ity, etc.,  Co.,  29  Misc.  (N.  Y.)  295,  60  K  Y. 
Suppl.  527  [reversing  28  Misc.  (N.  Y.)  440, 
58  N.  Y.  Suppl.  1135]. 

48.  Dothard  v.  Sheid,  69  Ala.  135. 

49.  Trammell  v.  Ramage,  97  Ala.  666,  11 
So.  916. 

50.  Trammell  v.  Ramage,  97  Ala.  666,  11 
So.  916;  Northampton  Nat.  Bank  v.  Wylie, 
52  Hun  (N.  Y.)  146,  4  N.  Y.  Suppl.  907,  26 
N.  Y.  St.  286,  16  N.  Y.  Civ.  Proc.  326 
[affirmed  in  123  N.  Y.  663,  26  N.  E.  750,  34 
N.  Y.  St.  1009]. 

51.  Baldwin  v.  Walker,  94  Ala.  514,  10  So. 
391. 

52.  Vannatta  v.  Vannatta,  21  Ky.  L.  Rep. 
1464,  55  S.  W.  685. 

53.  Florida. —  Gonzales  v.  De  Funiak  Ha- 
vana Tobacco  Co.,  41  Fla.  471,  26,  So.  1012. 

Illinois. —  Damrou  v.  Sweetser,  16  HI.  App. 
339. 

Zot(;a.— Porter      Knight,  63  Iowa  365,  19 
N.  W.  282;  Sadler  v.  Bean,  38  Iowa  684. 
Kentucky. —  Trapnall  v.  McAfee,  3  Mete. 
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(Ky.)  34,  77  Am.  Dee.  152;  MeClure  v. 
Renaker,  21  Ky.  L.  Rep.  360,  51  S.  W.  317; 
Wilson  V.  Smith,  18  Ky.  L.  Rep.  927,  38  S.  W. 
870. 

Louisiana. —  Adam  v.  Gomila,  37  La.  Ann. 
479;  Cretin  t?.  Levy,  37  La.  Ann.  182;  Mc- 
Daniel  v,  Gardner,  34  La.  Ann.  341;  Nica- 
ragua Accessory  Transit  Co.  v.  McCerren,  13 
La.  Ann.  214. 

Minnesota. —  Frost  v.  Jordan,  37  Minn.  544, 
36  N.  W.  713. 

Missouri. —  State  v.  Fargo,  151  Mo.  280, 
52  S.  W.  199  [overruling  State  v.  Coombs,  67 
Mo.  App.  199;  State  v.  O'Neill,  4  Mo.  App. 
221];  State  v.  Heckart,  62  Mo.  App.  427; 
State  V.  McHale,  16  Mo.  App.  478. 

New  York.  —  Northampton  Nat.  Bank  v. 
Wylie,  52  Hun  (N.  Y.)  146,  4  N.  Y.  Suppl. 
907,  26  N.  Y.  St.  286,  16  N.  Y.  Civ.  Proc.  326 
[affirmed  in  123  N.  Y.  663,  26  N.  E.  750,  34 
N.  Y.  St.  1009];  Tyng  v.  American  Surety 
Co.,  42  N.  Y.  App.  Div.  240,  62  N.  Y.  Suppl. 
843. 

Ohio. —  Alexander  v.  Jacoby,  23  Ohio  St. 
358. 

United  States. —  L.  Bucki,  etc.,  Lumber  Co. 
V.  Maryland  Fidelity,  etc.,  Co.,  109  Fed.  393, 
construing  Florida  statute. 

54.  Gonzales  v.  De  Funiak  Havana  To- 
bacco Co.,  41  Fla.  471,  26  So.  1012;  Frost  V. 
Jordan,  37  Minn.  544,  36  N.  W.  713. 

55.  Wilson  v.  Root,  43  Ind.  486 ;  Morris  v. 
Price,  2  Blackf.  (Ind.)  457;  Bing  Gee  v.  Ar 
Jim,  7  Sawy.  (U.  S.)  117,  7  Fed.  811. 

56.  Union  Mill  Co.  v.  Prenzler,  100  Iowa 
540,  69  N.  W.  876;  Whitney  v.  Brownewell, 
71  Iowa  251,  32  N.  W.  285. 

57.  Copeland  v.  Cunningham,  63  Ala.  394 
[overruling  Burton  v.  Smith,  49  Ala.  293]  ; 
Vorse  .V.  Phillips,  37  Iowa  428 ;  Offutt  v.  Ed- 
wards, 9  Rob.  (La.)  90;  Roach  v.  Brannon, 
57  Miss.  490. 


ATTACHMENT— ATTEMPT  [4  Cyc]  887 


(ii)  On  Tbial  of  Plea  m  Abatement  to  Attachment.  Where  by  stat- 
ute damages  may  be  allowed  to  defendant  in  attachment,  when  he  is  successf u] 
on  the  trial  of  a  plea  in  abatement  to  the  attachment,  defendant  is  entitled  to  an 
allowance  for  reasonable  counsel  fees,  as  he  would  be  in  an  action  on  the  bond.^^ 

(ill)  In  Actions  Inbefenbent  of  JBonb.  In  one  state,  where  an  action  for 
an  attachment  merely  wrongful  can  be  brought  independently  of  the  bond  given 
to  indemnify  against  injury  caused  by  the  wrongful  attachment,  there  are  two  deci- 
sions which  are  in  direct  conflict  on  the  question  whether  counsel  fees  incurred  in 
defending  the  attachment  are  allowable.^^  In  another  state,  where  the  same  prac- 
tice obtains,  attorney's  fees  cannot  be  recovered,  the  view  being  taken  that  malice 
is  the  basis  of  the  right  to  an  allowance  thereof  .^^ 


ATTACK.    To  fall  upon  with  force ;  to  assault,  as  with  force  of  arms ;  to  assault.^ 

Attainder.  At  common  law,  the  stain  or  corruption  of  the  blood  of  a 
criminal  capitally  condemned  ;  ^  that  extinction  of  civil  rights  and  capacities  which 
takes  place  wherever  a  person,  who  has  committed  treason  or  felony,  receives 
sentence  of  death  for  his  crime.^    (See  also  Bills  of  ATTAmDER.) 

Attaint,  a  writ  which  lay  to  inquire  whether  a  jury  of  twelve  men  gave 
a  false  verdict ;  ^  convicted  of  a  crime.^ 

Attempt.  To  make  an  effort  to  effect  some  object ;  to  make  a  trial  or 
experiment ;  to  endeavor ;  to  use  exertion  for  some  purpose ;  ®  to  make  an  effort, 
or  endeavor,  or  an  attack ;  a  trial  or  physical  effort  to  do  a  particular  thing ;  ® 
an  effort  or  endeavor  to  effect  the  accomplishment  of  an  act ;  ^  an  intent  to  do  a 
thing  combined  with  an  act  which  falls  short  of  the  thing  intended.^^    (Attempt : 


58.  Selz  v.  Belden,  48  Iowa  451;  Dunlap 
V.  Fox,  (Miss.  1887)  2  So.  169;  Marqueze  v. 
Sontheimer,  59  Miss.  430.  See  also  Fleming 
V.  Bailey,  44  Miss.  132. 

If  the  plea  in  abatement  is  decided  in  favor 
of  plaintiff,  thereby  rendering  a  trial  on  the 
merits  necessary  to  obtain  a  dissolution  of 
the  attachment,  attorney's  fees  are  recover- 
able by  defendant  on  a  final  judgment  in  his 
favor.    State  v.  McHale,  16  Mo.  App.  478. 

In  allowing  damages  for  wrongful  attach- 
ment, attorneys'  fees  can  be  allowed  for  one 
firm  of  attorneys  only,  unless  the  necessities 
of  the  case  require  more  than  one.  Roach  v. 
Brahnon,  57  Miss.  490. 

59.  That  counsel  fees  are  recoverable. — 
Fry  V.  Estes,  52  Mo.  App.  1. 

That  counsel  fees  are  not  recoverable. — 
Haeussler  v.  Laclede  i3ank,  23  Mo.  App.  282. 

60.  Strauss  v.  Dundon,  (Tex.  Civ.  App. 
1894)  27  S.  W.  503;  Yarborough  v.  Weaver, 
6  Tex.  Civ.  App.  215,  25  S.  W.  468. 

1.  Phipps  V.  State,  34  Tex.  Crim.  560,  31 
S.  W.  397,  400  [quoting  Webster  Diet.]. 

2.  Cozens  v.  Long,  3  N.  J.  L.  331,  340; 
Jacob  L.  Diet,  [quoted  in  dissenting  opinion 
of  Mason,  J.,  in  Green  v.  Shumway,  39  N.  Y. 
418,  431] ;  Tomlins  L.  Diet,  [quoted  in  Ex  p. 
Garland,  4  Wall.  (U.  S.)  333,  387,  18  L.  ed. 
366]. 

3.  Burrill  L.  Diet,  [quoted  in  dissenting 
opinion  of  Mason,  J.,  in  Green  v.  Shumway, 
39  N.  Y.  418,  430]. 

4.  3  Bl.  Comm.  402. 

The  writ  was  abolished  by  4  Geo.  IV,  c.  50, 
§§  60,  61.    Wharton  L.  Lex. 

5.  Browne  v.  Blick,  7  N.  C.  511,  518. 

A  person  was  said  to  be  "  attaint "  \vhen 
he  was  under  Attainder,  q,  v.    Cozens  v. 


Long,  3  N.  J.  L.  331,  340 ;  Mason,  J.,  in  Green 
V.  Shumway,  39  N.  Y.  418,  430;  4  Bl.  Comm. 
380.  See  also  State  v.  Hastings,  37  Nebr.  96, 
119,  55  N.  W.  774. 

6.  Com.  V.  McDonald,  5  Cush.  (Mass.)  365, 
367. 

7.  Gray  v.  State,  63  Ala.  66,  73. 

8.  Lewis  V.  State,  35  Ala.  380,  387. 

9.  Stow  V.  Converse,  4  Conn.  17,  37. 

10.  Graham  v.  People,  181  111.  477,  489,  55 
N.  E.  179,  47  L.  R.  A.  731  [quoting  Scott  v. 
People,  141  111.  195,  201,  30  N.  E.  329  {citing 
1  Bishop  Crim.  L.  (3d  ed.) ,  659)  ]. 

"An  attempt  may  be  immediate  —  an  as- 
sault, for  instance;  but  it  very  commonly 
means  a  remote  effort,  or  indirect  measure, 
taken  with  intent  to  effect  an  object."  Peo- 
ple V.  Lawton,  56  Barb.  (N.  Y.)  126,  135. 

"  There  is  a  marked  distinction  between  the 
words  *  attempt,*  and  *  intent.'  The  former 
conveys  the  idea  of  a  physical  effort  to  do, 
or  accomplish  an  act  —  the  latter,  the  quality 
of  the  mind  with  which  an  act  was  done.  It 
is  not  descriptive  of  the  physical  act,  but  de- 
scribes the  will  that  induced,  or  governed  the 
act."  State  v.  Marshall,  14  Ala.  411,  414. 
To  same  effect  see  Prince  v.  State,  35  Ala. 
367,  369;  Johnson  v.  State,  14  Ga.  55,  59  (but 
holding  that  an  indictment  for  assault  with 
attempt  "  to  commit  rape  was  good  as  an  in- 
dictment for  assault  with  "  intent "  to  com- 
mit rape)  ;  State  v.  Martin,  14  N.  C.  200, 
291 ;  Stabler  v.  Com.,  95  Pa.  St.  318,  321,  40 
Am.  Rep.  653.  But  see  Griffin  r.  State,  26 
Ga.  493,  497  (wherein  it  is  said  that  "the 
word  '  attempt '  ordinarily  implies  an  act, 
an  effort,  but  the  General"  Assembly,  in  this 
statute,  uses  it  as  svnonvmous  with  '  in- 
tend'"); Hart  V.  State,  38  Tex.  382,  383 
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A  TTEMPT—  A  TTORN 


To  Commit  Crime  —  In  General,  see  Criminal  Law  ;  Specific  Crimes,  see  Abor- 
tion; Adultery  ;  Arson  ;  Assault  and  Battery  ;  Bribery;  Burglary;  Homi- 
cide ;  Larceny  ;  Mayhem  ;  Kape  ;  Robbery  ;  Suicide  ;  Treason.  To  Escape, 
see  Escape.  To  Pass  Counterfeit  Money,  see  Counterfeiting.  To  Procure 
Money  by  False  Pretenses,  see  False  Pretenses.  To  Provoke  Assault,  see 
Assault  and  Battery  ;  Breach  of  the  Peace.  To  Seduce,  see  Abduction. 
To  Suborn  Perjury,  see  Perjury.) 

Attentat.  Literally,  "he  attejnpts."  A  term  used  to  designate  any  step 
improperly  taken  or  attempted  by  a  judge  pending  an  appeal  in  a  cause  from  his 
decision  to  a  superior  court.^^ 

ATTENTION.  The  act  or  state  of  attending  or  heeding  ;  notice  ;  exclusive  or 
special  consideration  ;  observant  care.^^ 

ATTEST.  To  bear  witness  to  ; to  certify  ;.  to  affirm  to  be  true  or  genuine; 
to  make  a  solemn  declaration  in  words  or  writing  to  support  a  fact ;  to  certify  to 
the  verity  of  a  copy  of  a  public  document ;  the  technical  word  by  which,  in  the 
practice  of  many  states,  a  certifying  officer  gives  assurance  to  the  verity  of  a  copy.^^ 

ATTESTATION.  The  act  of  witnessing  the  signature  of  an  instrument  and 
subscribing  the  name  of  the  witness  in  testimony  of  such  fact ;  the  certification 
by  the  keeper  of  a  record  of  the  verity  of  a  copy.^^  (Attestation :  Addition  or 
Erasure  of.  After  Execution,  see  Alterations  of  Instruments.  In  General,  see 
Acknowledgments.  Of  Assignment,  see  Assignments  ;  Assignments  For  Bene- 
fit OF  Creditors.  Of  Award  of  Arbitrators,  see  Arbitration  and  Award.  Of 
Bills  and  Notes,  see  Bills  and  Notes.  Of  Bills  of  Sale,  see  Sales.  Of  Bonds, 
see  Bonds  ;  Costs.  Of  Deeds,  see  Deeds.  Of  Mortgages,  see  Chattel  Mort- 
gages ;  Mortgages.  Of  Records  and  Documentary  Evidence,^^  see  Evidence. 
Of  Wills,  see  Wills.) 

Attestation  clause.  That  clause  in  which  the  witnesses  certify  that  the 
instrument  has  been  executed  before  them,  and  the  manner  of  its  execution.^ 

Attesting  witness.  One  who  signs  his  name  to  an  instrument,  at  the 
request  of  the  party  or  parties,  for  the  purpose  of  proving  or  identifying  it.^^ 

Attorn.    To  transfer  or  turn  over  to  another  ;    to  consent  to  a  transfer.^^ 


(wherein  the  jury  found  defendant  guilty  of 
an  assault  with  "  attempt  to  murder,"  and  it 
was  held  that  the  word  "  attempt,"  in  this 
connection,  conveys  the  same  idea  as  "  in- 
tent"). 

11.  Abbott  L.  Diet. 

12.  Manier  v.  Appling,  112  Ala.  663,  669, 
20  So.  978  Iciting  Century  Diet.;  Webster 
Diet.]. 

13.  McGuire  v.  Church,  49  Conn.  248,  249 
[quoting  Webster  Diet.] ;  Wright  V.  Wake- 
ford,  4  Taunt.  213,  223. 

14.  McGuire  v.  Church,  49  Conn.  248,  249 
[quoting  Webster  Diet.]. 

Distinguished  from  "  subscribe." — "  To  '  at- 
test '  the  publication  of  a  paper  as  a  last  will, 
and  to  '  subscribe '  to  that  paper  the  names 
of  the  witnesses,  are  very  different  things, 
and  are  required  for  obviously  distinct  and 
different  ends.  Attestation  is  the  act  of  the 
senses,  subscription  is  the  act  of  the  hand; 
the  one  is  mental,  the  other  mechanical,  and 
to  '  attest '  a  will  is  to  know  that  it  was  pub- 
lished as  such,  and  to  certify  the  facts  re- 
quired to  constitute  an  actual  and  legal  pub- 
lication ;  but  to  '  subscribe '  a  paper  pub- 
lished as  a  will,  is  only  to  write  on  the  same 
paper  the  names  of  the  witnesses,  for  the  sole 
purpose  of  identification."  Swift  v.  Wiley,  1 
B.  Mon.  (Ky.)  114,  117  [quoted  in  Matter  of 
Downie,  42  Wis.  66,  76]. 


15.  Anderson  L.  Diet,  [quoted  in  Wicker- 
sham  V.  Johnston,  104  Cal.  407,  413,  38  Pac. 
89,  43  Am.  St.  Kep.  118].  See  also  Goss, 
etc.,  Mfg.  Co.  V.  People,  4  111.  App.  510,  515, 
where  it  is  said  "  the  word  '  attested,'  when 
used  with  reference  to  judicial  writings,  or 
copies  thereof,  as  copies  of  records  or  judicial 
process,  seems  to  have  a  legal  meaning,  which 
is  an  authentication  by  the  clerk  of  the  court 
so  as  to  make  them  receivable  in  evidence." 

16.  Abbott  L.  Diet,  [quoted  in  Wicker- 
sham  V.  Johnston,  104  Cal.  407,  413,  38  Pac. 
89,  43  Am.  St.  Rep.  118]. 

17.  Burrill  L.  Diet. 

"  'Attestation '  and  '  acknowledgment '  are 
different  acts.  'Attestation '  is  the  act  of 
witnessing  the  actual  execution  of  a  paper 
and  subscribing  one's  name  as  a  witness  to 
that  fact.  'Acknowledgment '  is  the  act  of  a 
grantor  in  going  before  some  competent  offi- 
cer and  declaring  the  paper  to  be  his  deed." 
White  V.  Magarahan,  87  Ga.  217,  219,  13  S.  E. 
509. 

18.  Wickersham  v.  Johnston,  104  Cal.  407, 
413,  38  Pac.  89,  43  Am.  St.  Rep.  118. 

19.  Attestation  of  certificate  of  naturaliza- 
tion see  Aliens,  2  Cyc.  115,  note  37. 

20.  Black  L.  Diet. 

21.  Black  L.  Diet. 

22.  Eichelberger  v.  Sifford,  27  Md.  320,  330. 

23.  Burrill  L.  Diet. 
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(b)  Charges,  913 

(c)  Defenses,  914 

(d)  Evidence,  915 

(e)  Jtidgment,  916 


*  Lecturer  on  International  Law  in  Boston  University  School  of  Law;  sometime  reporter  of  the  Supreme 
Judicial  Court  of  Massachusetts;  joint  authof  of  "Notes  on  the  Revised  Statutes  of  the  United  States:" 
author  of  "  The  Monroe  Doctrine,"  etc. 
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(in)  Review^  917 
(iv)  Costs^  917 
4.  Reinstatement^  917 

C.  Incidents  of  the  Office^  918 

1.  Privileges^  918 

a.  As  Party  to  a  Suit^  918 

b.  From  Arrest,  918 

2.  Disabilities,  919 

a.  Acting  as  Bail  or  Surety,  919 

b.  Acting  For  Adverse  Party,  920 

c.  Acting  in  Different  Capacities,  931 

3.  Liabilities,  921 

a.  i^6>r  Contempt,  921  - 

b.  i^6>r  (7052^5,  922 

(i)  In  General,  922 

(a)  On  Indorsement  of  Writ,  922 

(b)  Where  Suit  Brought  For  Non -Resident,  922 
(ii)  As  Punishment,  922 

(in)  How  Enforced,  923 

c.  To  Third  Persons,  923 

(i)  In  Contract,  923 
(ii)  In  Tort,  923 

(a)  Prosecuting  Claims,  923 

(b)  Service  of  Process,  924 

4.  Assignment  as  Counsel  by  Court,  924 

5.  Partnership  of  Attorneys,  925 

D.  Attorney's  Clerks,  926 

III.  RETAINER  AND  AUTHORITY,  926 

A.  Retainer,  926 

1.  Definition,  926 

2.  Necessity  of,  926 

a.  /t^  General,  926 

b.  Unauthorized  Action,  926 
(i)  i^6>r  Defendant,  926 

(ii)         Plaintiff,  927 

3.  Formalities  of,  927 

a.  7?^  General,  927 

b.  Payment  of  Fees,  927 

c.  Subj ect -Matter  of  Employment,  928 

B.  Proof  of  Authority,  928 

1.  In  General,  928 

2.  TTAc?  JI/<3^2/  L)emand,  929 

a.  Court,  929 

(i)  Generally,  929 

(ii)  Compelling  Disclosure  of  C  lient's  Address,  930 

b.  Parties,  930 

3.  7¥m6     Demand,  930 

4.  Court  in  Which  to  Demand,  930 

5.  Manner  of  Demanding,  930 

a.  General,  930 

b.  Affidavits,  931 

c.  iVc>z5^C6, , 931 

d.  Order  or  Rule,  931 

6.  Evidence, _  931 

a.  Tt?.  General,  931 

b.  Burden  of  Proof,  931 

c.  Sufficiency,  932 
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C.  Incidents  of  Relation^  933 

1.  In  General^  932 

2.  Notice  and  Knowledge^  933 

3.  Scope  of  Authority^  934 

a.  In  General^  934 

(i)  In  Conduct  of  Litigation^  934 

(a)  In  General^  934 

(b)  Before  Judgment^  935 

(1)  Accepting  Service  of  Process^  935 

(2)  Changing  Venue,  936 

(3)  Confessing  Judgment,  936 

(4)  Disr)%issal,    Discontinuance,    and  Re- 

traxit, 936 

(5)  Indorsing  C  lienfs  Name  on  Writ,  937 

(6)  Issuing  Attachment,  937 

(7)  Making  Affidavits,  937 

(8)  Mahing  Stipulations,  937 

(9)  Reviving  Suit,  938 

(10)  Serving    Notices    and    Mahing  De- 

mands, 938 

(11)  Submission  to  Arbitration,  938 

(12)  TF"<2^'^;6^r,  939 

(c)  After  Judgment,  940 

(1)  Appeal,  940 

(2)  Control  Over  Judgment,  940 

(a)  7^  General,  940 

(b)  Collecting,  942 

(c)  Staying    Execution   or  Vacating 

Judgment,  ^42 

(3)  Control  Over  Execution,  942 

(4)  Control  Over  Judicial  Sale,  943 

(ii)  7^  Matters  Not  Immediately  Connected  With  Liti- 
gation, 943 

(a)  Acknowledging  Clienfs  Indebtedness,  943 

(b)  Binding  Client  by  Contract,  943 

(1)  Li  General,  943 

(2)  By  Executing  Bonds,  944 

(c)  Disposing  of  Clienfs  Money  or  Other  Prop- 

erty, 944 

(d)  Settlement  or  Collection  of  Client^  Claim,  945 

(1)  Accepting  Security,  945 

(2)  Extending  Time  of  Payment,  945 

(3)  Compromising,  945 

'  (4)  Receiving  Payment,  947 

(a)  In  'Money,  947 

(b)  In  Other  Than  Money,  948 

(5)  Releasing,  949 

b.  Admissions,  949 

(i)  7??.  General,  949  . 
(ii)  Special  Powers,  950 

c.  Delegation  of  Authority,  950 

d.  Ratification  by  Client,  951 

D.  Duration  of  Relation,  952 

1.  General,  952 

2.  ()/  i><?a25A,  953 

a.  6>/  Attorney,  953 

b.  6>/  Client,  953 
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3.  Effect  of  Disabilities^  954 

4.  Substitution  or  Withdrawal^  954 

a.  Right  to  Change^  954 

(i)  Of  Attorney,  954 
(n)  Of  Client,  954 

b.  How  Made,  955 

(i)  On  Applicatio7i  of  Attorney, 
ill)  On  Application  of  Client,  955 

(a)  In  General,  955 

(b)  After  Judgment,  955 

c.  Terms,  955 

d.  Notice  of  Change  to  Adverse  Party,  956 

e.  Effect,  956 

IV.  DUTIES  AND  LIABILITIES  OF  ATTORNEY  TO  CLIENT,  956 

A.  In  General,  956 

B.  Duties,  957 

1.  In  General,  957 

2.  Acquiring  Property  Adversely,  958 

a.  In  General,  958 

b.  JL^  Judicial  Sale,  958 

c.  Outstanding  Claims  Against  Client,  960 

3.  Dealings  With  Client,  960 

a.  77^  General,  960 

b.  Agreements  For  Additioyial  Compensation,  961 

c.  Assignments  of  Judgments, 

d.  Fraudident  Transfers,  962 

e.  6^^fi!55,  962 

f.  iS'6i^Z^5,  962 

C.  Liabilities,  963 

1.  General,  963 

a.  i^<9r  Fraud,  963 

b.  Money  Collected,  963  • 

c.  Negligence,  964 
(i)  7??/  General,  964 

{ii)  Ignorance  of  Law, 
(ill)  7?^  Collection  of  Demands,  965 

(iv)  7^  Examination  of  Title,  966 

(v)  In  Management  of  Actions, 'd^l 

d.  i^c?/"  Unauthorized  Acts,  967 

(i)  Li  General,  967 

(a)  Appearance,  967 

(b)  Compromise,  968 

(c)  Consent     to    Judgment,    or    to  Vacation 

Thereof, 

(ii)  Violation  of  Instructions,  968 

2.  j?^6>r  ^cfe  (j/*  Associates,  968 

3.  i^or         ^  Partners,  969 

D.  Remedies  of  Client,  969 

1.  Action,  969 

a.  i^o^  Money  Collected,  969 
(i)  Form  of  Action,  969 
(ii)  Conditions  Precedent,  m 

(a)  Demand  and  Refusal,  970 

(b)  Release,  970 
(ill)  Pleadings,  971 

(a)  Complaint,  Declaration,  or  Petition,  971 

(b)  PZ^a,  971 
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(iv)  Defenses^  971 

(a)  In  General^  971 

(1)  Application  of  Fund  as  Directed^  971 

(2)  Garnishment  hy  C  lienfs  Creditor,  971 

(3)  Statute  of  Limitations,  971 

(b)  Counter- Claim,  971 

(c)  Estoppel,  972 

(v)  Evidence,  972 
(vi)  Damages^  972 

b.  For  Negligence,  972 
(i)  In  General,  972 

(ii)  Complaint,  Declaration,  or  Petition,  973 
(ill)  Defenses,  973 

(a)  Champerty,  973 

(b)  Statute  of  Limitations,  973 

(c)  That  Client  Did  Not  Own  Claim,  973 

(d)  That  Client  Prevented  Collection,  973 
(iv)  Evidence,  973 

(v)  Questions  of  Law  and  Fact,  974 
(vi)  Damages,  974 
2.  Summary  Remedies  of  Client,  975 

a.  Ln  General,  975 

b.  Jurisdiction,  976 

c.  TTAm  Remedy  Authorized,  976 

(i)       General,  976 

(ii)  Existence  of  Relation  of  Attorney  and  Client,  976 
(ill)  Pursuit  of  Other  Remedy,  976 

d.  Who  May  Invoice  Remedy,  977 

e.  Defenses,  977 

f .  Procedure,  977 

(i)       General,  977 
(ii)  Form  of  Proceeding,  978 
(ill)  Demand,  978 
(iv)  Parties,  978 
(y)  Evidence,  979 

(vi)  Matters  Determinable,  979 

(vii)  Reference,  979 

g.  Measure  of  LiahiUty,  979 

COMPENSATION  OF  ATTORNEY,  979 

A.  Right  to  Compel  Payment,  979 

1.  Tti,  England,  979 

2.  7??.       United  States  and  Canada,  980 

a.  Stated,  980 

(i)  /t?.  General,  980 
(ii)  Retaining  Fee,  982 
(ill)  Taxed  Costs,  982 

b.  -002^  J^^^A^5  Jfc^y      Affected,  982 

(i)       Absence,  of  License,  982 
(ii)  j5y  Conduct  of  Attorney,  982 

(a)  From  Trial,  982 

(b)  Acting  For  Adverse  Party,  983 

(c)  Fraud  or  Misconduct,  982 

(d)  Negligence,  983 

(ni)  77ic«?5  Services  Were  of  No  Benefit,  983 

(iv)  ..^^z  Premature  Termination  of  Employment,  983 

(a)  By  Attorney's  Abandonment  of  Cause,  983 

(b)  IBy  Death,  984 
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(1)  Of  AttoTuey,  984 

(2)  Of  Client,  984 
(c)  By  Client,  984 

B.  Liability  of  Client,  984 

1.  In  General,  984 

a.  Necessity  of  Contract  of  Em,ployment,  984 

b.  Nature  and  Extent  of  Liahility,  985 

(i)  In  G-en^ral,  985 

(ii)  In  Special  Cases  of  Employment,  986 

(a)  By  Agent,  986 

(1)  In  General,  986 

(2)  By  Attorney,  986 

(b)  By  One  Joint  Defendant,  986 

(c)  By  Trustees,  Personal  Representatives,  am^d 

Beneficiaries,  987 

c.  Recovery  Bach  %  Client,  987 

2.  Express  Agreements,  987 

a.  In  General,  987 

(i)  Validity,  987 

(a)  Generally,  987 

(b)  TTA^^^^  Attorney  a  Salaried  Officer,  988 

(c)  Where  Costs  Are  Allowed,  988 

(d)  Unfair  Agreement,  988 

(ii)  Construction  and  Interpretation,  988 

(a)  Generally,  988 

(b)  TP^^t'^  Extra  Worh  Is  Done,  988 

b.  For  Contingent  Fees,  989 

(i)  Validity,  989 
(ii)  ^ec^  990 

(a)  when  Enforceable,  990 

(1)  As  Assignment,  990 

(2)  On  Client'' s  Power  to  Compromise,  990 

(b)  Wlien  Unenforceable,  990 

(1)  As  Against  Third  Persons,  990 

(2)  As  Between  Attorney  and  Client,  990 
(ill)  Happening  of  Contingency,  991 

(a)  In  General,  991 

(b)  Effect  of  Death  of  Parties,  991 

(c)  Effect ^  Interference  by  Client,  991 

(iv)  Amount  on  Which  Percentage  Fee  Is  Reckoned,  992 

c.  With  Partnership,  992 

(i)  In  General,  992 
(ii)  Effect  of  Changes  in  Firm,  992 

(a)  Generally,  992 

(b)  By  Death,  99'^ 

(ill)  Effect  of  Employing  Additional  Counsel,  992 

3.  Implied  Agreements,  993  . 

a.  Arise  When,  993 

(i)  In  General,  993 

(ii)  Whe7i  There  Has  Been  an  Express  Contract,  993 
(ill)  When  Services  Are  Considered  as  Necessaries,  993 

b.  Services  Covered,  994 

c.  Amount  of  Compensation,  994 

(i)  In  General,  994 

(a)  Rule  Stated,  994 

(b)  Right  to  Interest,  99h 

(ii)  Effect  of  Statutory  Regulation,  996 
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C.  Actions  to  Recover  Compensation^  997 

1.  Form  of  Action,  mi 

a.  In  General,  997 

b.  Summary  Proceeding,  997 

2.  Conditions  Precedent,  997 

a.  Accr  ual  of  Action,  997 

(i)  Generally,  997 
(ii)  When  Either  Party  Pies,  998 

b.  Delivery  of  Bill  to  Client,  998 

3.  Parties,  998 

a.  Plaintiff,  998 

b.  Defendant,  999  "  . 

4.  Pleadings,  999 

a.  Complaint,  Declaration,  or  Petition,  999 

b.  Answer  or  Plea,  999 

(i)  General  Denial,  999 

(ii)  Non  -Delivery  of  Bill  of  Costs,  1000 
(ill)  Payment,  1000 

5.  Trials  1000 

a.  General,  1000 

b.  Evidence,  1000 

(i)  Burden  of  Proof,  1000 

(ii)  Admissibility,  Weight,  and  Sufficiency,  1001 

(a)  ^5     Retainer,  1001 

(b)  ^5     Nature  and  Extent  of  Services,  1001 

(c)  As  to  Value  of  Services,  1001 

(1)  In  General,  1001 

(2)  Expert  Testimony,  1003 

(3)  Wealth  of  Client  and  Amount  Involved 

in  Suit,  1004 

c.  Questions  For  Jury^  1004 

d.  Instructions,  1004 

VL  LIEN  OF  ATTORNEY,  1005 

A.  Classification,  loa^ 

B.  Definitions,  1005 

1.  Charging  Lien,  1005 

2.  Possessory  Lien,  1005 

C.  Nature  of  Lien,  1005 

1.  General,  1005 

2.  Assignability,  1005 

D.  Creation  and  Existence  of  Lien, 

1.  General,  1006 

2.  Agreement  For  Lien,  1006 

3.  Services  or  Fees'  Covered,  1007 

a.  7^  General,  1007 

b.  Services  in  Other  Proceedings,  1007 

4.  Notice  of  Lien,  1008 

a.  Necessity,  1008 

b.  Persons  Entitled  to -Notice,  1009 

c.  Requisites  and  Sufficiency,  1009 

(i)       General,  1009 

(ii)  StatiUory  Provisions,  1009 

5.  T^m^  ^  Attachment,  1010 

a.  General,  1010 

b.  Appeal  From  Judgment,  1010 

6.  TrA<^^  Z^^-z^;  Governs,  1010 

E.  Continuance  or  Termination  of  Lien,  lOll 
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1.  In  General^  1011 

2.  Discharge  of  Attorney^  1011 

3.  Withdrawal  by.  Attorney,  101 1 

4.  Waiver  of  Lien^  1011 

a.  In  General^  1011 

b.  Recovery  of  Judgment,  1012 

c.  Relinquishment  of  Possession,  1012  , 

F.  Subject  -Matter  of  ^  Lien^  1012 

1/  Charging  Lien,  1012 

a.  In  General,  1012 

b.  Counter- Claim,  1013 

c.  Fund  in  Custody  or  Control  of  Court,  1013 

d.  Judgments  of  Courts  Not  of  Record,  1014 

e.  Land,  1014 

f .  Proceeds  of  Judgment,  1015 

g.  Projperty  Exeinjpt  From  Execution,  1015 
2.  Possessory  Lien,  1015 

a.  General,  1015 

b.  Property  Delivered  For  Special  Purpose,  1016 

c.  Property  Delivered  in  Representative  Capacity,  1016 

G.  Attorneys  Entitled  to  Lien,  1017 

1.  In  General,  1017 

2.  Associate  Counsel,  1017  . 

H.  Priority  of  Lien,  1017 

1.  General,  1017 

2.  Over  Right  of  Set -Off,  \^\% 

3.  Settlement  Between  Pa/rties,  1019 

a.  Before  Judgment,  1019 

b.  After  Judginent,  1020 
I.  Enforcement  of  Lien,  1020 

1.  Charging  Lien,  1020 

a.  Juris  diction,  V^%) 

b.  TrA(9  J/b^/  Enforce,  1020 

c.  Manner  of  Enforcement,  1020 

(i)       General,  1020 
(ii)  Settlement  Between  Parties,  1022 

d.  Pleading,  1022 

2.  Possessory  Lien,  1023 

CROSS-REFERENCES 

For  Matters  Eelating  to  : 
Absence  of  Counsel : 

As  Excuse  For  Failure  to  File  Record  in  Time,  see  Appeal  and  Erkor. 

As  Ground  For : 

Continuance,  see  Continuances. 
New  Trial,  see  ]New  Trial. 
Adverse  Possession  by  Attorney,  see  Adverse  Possession. 
Advice  of  Counsel  as  Affecting  Client's  Liability  For : 

Contempt,  see  Contempt. 

Crime,  see  Criminal  Law. 

Defamation,  see  Libel  and  Slander. 

False  Imprisonment,  see  False  Imprisonment. 

Malicious  Prosecution,  see  Malicious  Prosecution. 

Violation  of  Injunction,  see  Injunctions. 

Waste,  see  Executors  and  Administrators. 
Amicus  Curiae,  see  Amicus  Curi^. 
Appearance  by  Attorney,  see  Appearances. 
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For  Matters  Eelating  to  —  {continued) 

Appointment  of  Attorney  For  Accused,  see  Criminal  Law. 

Arguments  of  Counsel,  see  Appeal  and  Error;  Criminal  Law;  Trial. 

Attorney  as : 

Special  Judge,  see  Judges. 

Witness,  see  Witnesses. 
Attorney-General,  see  Attorney-General. 
Attorney  in  Fact,  see  Principal  and  Agent. 
Contempt  by  Attorneys,  see  Contempt. 

District  and  Prosecuting  Attorneys,  see  Prosecuting  Attorneys. 
Incompetency  or  Negligence  of  Attorneys  as  Ground  For  ]N"ew  Trial,  see 

Criminal  Law  ;  ]N"ew  Trial. 
Liability  of  Attorney  For  Abuse  of  Process,  see  Process. 
Misconduct  of  Attorneys  as  Ground  For  ISTew  Trial,  see  Criminal  Law  ; 

New  Trial. 

Particular  Officers  Acting  as  Attorneys,  see  Clerks  or  Court  ;  Equity  ; 

Judges  ;  Justices  of  the  Peace  ;  Registers  of  Deeds  ;  Sheriffs  and 

Constables. 
Powers  of  Attorney,  see  Principal  and  Agent. 
Privileged  Communications,  see  Witnesses. 

Representation  of  Persons  Under  Disabilities,  see  Husband  and  Wife  ; 

Infants  ;  Insane  Persons. 
Service  of  Process  By  or  On  Attorneys,  see  Process. 
Taxation  of  Costs,  see  Costs. 

Yerilication  of  Pleadings  by  Attorney,  see  Admiralty  ;  Equity  ;  Pleading. 

L  TERMINOLOGY. 

A.  Attorney.  In  its  broadest  sense,  one  put  in  place  of  another ;  ^  an  agent ;  ^ 
but,  when  not  coupled  with  any  qualifying  expression,  the  word  is  usually  con- 
strued as  meaning  attorney  at  law,^  in  which  sense  it  will  be  used  in  this  article. 

B.  Attorney  at  Law.  An  officer  in  a  court  of  justice  who  is  employed  by  a 
party  in  a  cause  to  manage  the  same  for  him.^ 

C5.  Barrister.  In  England  and  her  colonies,  a  person  entitled  to  practise  as 
an  advocate  or  counsel  in  the  superior  courts.^ 

D.  Client.  One  who  applies  to  a  lawyer  or  counselor  for  advice  and 
direction  in  a  question  of  law,  or  commits  his  cause  to  his  management  in  prose- 
cuting a  claim  or  defending  against  a  suit,  in  a  court  of  justice.^ 


1.  Eiehelberger  v.  Sifford,  27  Md.  320,  330. 
See  also  Ward  v.  Ward,  20  Ohio  Cir.  Ct.  136, 
1.41  [quoting  Webster  Diet.],  where  the  word 
is  defined  as  meaning  "  one  who  takes  the 
turn  or  place  of  another ;  one  who  is  legally- 
appointed  by  another  to  transact  any  business 
for  him." 

2.  Abbott  L.  Diet.  See  also  Hall  v.  Saw- 
yer, 47  Barb.  (N.  Y.)  116;  Hughes  v.  Mulvey, 
1  Sandf.  (N.  Y.)  92. 

Non-professional  agents  are  properly  styled 
attorneys  in  fact.  Bouvier  L.  Diet.  See,  gen- 
erally, Principal  and  Agent. 

3.  Trowbridge  v.  Weir,  6  La.  Ann.  706; 
Ingram  v.  Richardson,  2  La.  Ann.  839 ;  Clark 
r.  Morse,  16  La.  575:  People  V.  May,  3  Mich. 
598 ;  Kelly  v.  Herb,  147  Pa.  St.  563,  23  Atl. 
,889. 

4.  Bouvier  L.  Diet.:  3  Bl.  Comm.  25. 

Distinction  between  attorneys  and  coun- 
selors.—  At  an  early  date  a  distinction  seems 
to  have  been  made  by  the  supreme  court  of 
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the  United  States  between  attorneys  and 
counselors  {Ex  p.  Hallowell,  3  Dall.  (U.  S.) 
410,  1  L.  ed.  658)  ;  but  now  no  such  distinc- 
tion is  made  either  by  the  federal  (Texas  v. 
White,  10  Wall.  (U.  S.)  483,  19  L.  ed.  992; 
Law  V.  Ewell,  2  Cranch  C.  C.  (U.  S.)  144, 
15  Fed.  Cas.  No.  8,127)  or  state  (Ingraham 
-y.  Leland,  19  Vt.  304,  wherein  it  was  held 
that  a  plea  in  abatement,  alleging  that  the 
magistrate  signing  the  writ  was  an  attorney 
of  record  in  the  case,  was  sufficient  under  a 
statute  prohibiting  a  justice  from  acting  in 
any  cause  where  he  shall  have  been  of  coun- 
sel) Tcourts. 

5.  Sweet  L.  Diet. 

Distinction  between  barristers  and  solicit- 
ors.—  In  the  English  courts,  there  is  a  dis- 
tinction between  barristers  and  solicitors. 
See  "  The  Legal  Profession  in  England,"  19 
Am.  L.  Rev.  677. 

6.  McCreary  v.  Hoopes,  25  [Miss.  428, 
429. 
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E.  PpoetOP.    An  attorney  in  the  admiralty  and  ecclesiastical  courts/ 

F.  Solicitor.  A  person  whose  business  is  to  be  employed  in  the  care  and 
management  of  suits  depending  in  courts  of  chancery.^ 

II.  THE  Office  of  Attorney. 

A.  Nature  of.  An  attorney  does  not  hold  an  office  or  public  trust,  in  the 
constitutional  or  statutory  sense  of  that  term,^  but  is  an  officer  of  the  court,  exer- 
cising a  privilege  or  franchise.^^ 

B.  Exercise  of — l.  Right  to  Practise  —  a.  In  General.  The  right  to  prac- 
tise law  is  not  an  absolute  right,^^  but,  as  stated  above,  is  a  privilege  or  franchise,^^ 
which  may  be  taxed  by  the  government  like  other  franchises  or  occupations.^^ 


7.  Anderson  L.  Diet. 

8.  Bouvier  L.  Diet. 

9.  California. —  Ex  p.  Yale,  24  Cal.  241, 
85  Am.  Dee.  62;  Cohen  v.  Wright,  22  Cal. 
293. 

Colorado. —  In  re  Thomas,  16  Colo,  441,  27 
Pae.  707,  13  L.  R.  A.  538. 

Massachusetts. —  Robinson's  Case,  131  Mass. 
376,  379,  41  Am.  Rep.  239,  wherein  Gray, 
C.  J.,  said:  "An  attorney  at  law  is  not  in- 
deed, in  the  strictest  sense,  a  public  officer. 
But  he  comes  very  near  it.  As  was  said  by 
Lord  Holt,  '  the  office  of  an  attorney  concerns 
the  public,  for  it  is  for  the  administration  of 
justice.'    White's  Case,  6  Mod.  18." 

'Neio  York. —  Matter  of  Cooper,  22  N.  Y. 
67,  20  How.  Pr.  (N.  Y.)  1,  S.  C.  suh  nom. 
Matter  of  Graduates,  11  Abb.  Pr.  (N.  Y.)  301 
[reversing  31  Barb.  (N.  Y.)  353,  10  Abb.  Pr. 
(N.  Y.)  348,  19  How.  Pr.  (N.  Y.)  97];  Mat- 
ter of  Burchaid,  27  Hun  (N.  Y.)  429;  Matter 
of  Baum,  8  N.  Y.  Suppl.  771,  30  N.  Y.  St. 
174.  Contra,  Waters  v.  Whittemore,  22  Barb. 
(N.  Y.)  593;  Wallis  v.  Loubat,  2  Den.  (N.  Y.) 
607;  Wood's  Case,  2  Cow.  (K  Y.)  29,  note  &, 
Hopk.  ( N.  Y. )  7 ;  Seymour  v.  Ellison,  2  Cow. 
(N.  Y.)  13. 

South  Carolina. —  Byrne  v.  Stewart,  3 
Desauss.  (S.  C.)  466. 

Virginia. —  Bland,  etc..  County  Judge  Case, 
33  Gratt.  (Va.)  443;  Leigh's  Case,  1  Munf. 
(Va.)  468. 

West  Virginia. —  Ex  p.  Faulkner,  1  W.  Va. 
269. 

Wisconsin. —  Matter  of  Mosness,  39  Wis. 
509,  510,  20  Am.  Rep.  55,  where  Ryan,  C.  J., 
says :  "Attorneys  .  .  .  though  not  properly 
public  officers,  are  quasi  officers  of  the  state 
whose  justice  is  administered  by  the  court." 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  21. 

10.  Alabama. —  Matter  of  Dorsey,  7  Port. 
(Ala.)  293. 

California. —  Cohen  v.  Wright,  22  Cal.  293. 

Indiana. —  Heffren  v.  Jayne,  39  Ind.  463,  13 
Am.  Rep.  281. 

Isleio  York. —  Matter  of  Burchard,  27  Hun 
(N.  Y.)  429;  Matter  of  Baum,  8  N.  Y.  Suppl. 
771,  30  N.  Y.  St.  174;  Baur  v.  Betz,  7  N.  Y. 
Civ.  Proc.  233,  1  How.  Pr.  N.  S.  (N.  Y.)  344 
{affirmed  in  99  N.  Y.  672.] 

Tennessee. —  IngersoU  v.  Howard,  1  Heisk. 
(Tenn.)  247. 

Virginia. —  Leigh's  Case,  1  Munf.  (Va.) 
468. 
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United  States. —  Ex  p.  Garland,  4  Wall. 
(U.  S.)  333,  378,  18  L.  ed.  366,  370;  In  re 
Wall.  13  Fed.  814,  27  Alb.  L.  J.  91  (wherein 
Field,  J.,  said :  "  The  profession  of  an  at- 
torney and  counselor  is  not  like  an  office 
created  by  an  Act  of  Congress,  which  depends 
for  its  continuance,  its  powers  and  its  emolu- 
ments, upon  the  will  of  its  creator,  and  the 
possession  of  which  may  be  burdened  with 
any  conditions  not  prohibited  by  the  Consti- 
tution. .  .  .  They  are  officers  of  the  court; 
admitted  as  such  by  its  order,  upon  evidence 
of  their  possessing  sufficient  legal  learning 
and  fair  private  character")  ;  Ex  p.  Law,  15 
Fed.  Cas.  No.  8,126,  35  Ga.  285,  6  Am.  L. 
Reg.  N.  S.  410  note. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  21. 

11.  Ex  p.  Yale,  24  Cal.  241,  85  Am.  Dec. 
62;  Cohen  v.  Wright,  22  Cal.  293. 

"  It  is  the  prerogative  of  the  legislator  to 

prescribe  regulations  founded  on  nature,  rea- 
son, and  experience  for  the  due  admission  of 
qualified  persons  to  professions  and  callings 
demanding  special  skill  and  confidence." 
Bradley,  J.,  in  Bradwell  v.  Illinois,  16  Wall. 
(U.  S.)  130,  142,  21  L.  ed.  442. 

12.  See  supra,  II,  A. 

13.  Alabama. —  MeCaskell  v.  State,  53  Ala. 
510;  Goldthwaite  v.  Montgomery,  50  Ala.  486, 
487  (wherein  the  court,  in  upholding  the  au- 
thority of  a  city  to  pass  and  enforce  an  ordi- 
nance requiring  all  attorneys  practising  in  the 
city  limits  to  obtain  licenses,  said:  "There 
is  nothing  in  the  constitution  or  laws  of  this 
State,  known  to  me,  .which  places  the  pursuit 
of  the  practice  of  the  law  above  legislative 
control,  or  exempts  that  particular  occupation, 
from  the  burdens  of  the  government  imposed 
by  taxation  in  any  of  its  forms.  If  such  ex 
emption  existed  by  a  constitutional  or  legis 
lative  command,  it  could  be  very  easily 
pointed  out  and  shown.  But  this  has  not 
been  done,  or  attempted  in  any  other  way,  tha  - 
by  mere  implication.  This  is  hardly  suffieien 
to  establish  the  relinquishment  by  the  Sta 
of  the  power  to  tax  and  regulate  the  occupa- 
tions of  its  citizens  by  State  laws  " )  ;  Cousins 
V.  State,  50  Ala.  113,^20  Am.  Rep.  290;  Jones 
V.  Page,  44  Ala.  657. 

Florida. —  Young  v.  Thomas,  17  Fla.  169, 
35  Am.  Rep.  93. 

Louisiana. —  State  v.  King,  21  La.  Ann. 
201;  State  V.  Fellowes,  12  La.  Ann.  344;  Sta 
V.  Waples,  12  La.  Ann.  343. 
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Keither  is  tlie  right  to  practise  law  in  the  state  courts  a  privilege  or  an 
immunity  of  a  citizen  of  the  United  States  within  the  meaning  of  the  four- 
teenth amendment  to  the  constitution  of  the  United  States,  which  forbids  a  state 
to  abridge  the  privileges  and  immunities  of  citizens  of  the  United  States.^'^ 

b.  Without  Admission.    In  the  absence  of  statutory  authority,^"*  a  person  who 


Mississippi. —  Stewart  v.  Potts,  49  Miss. 
749. 

Missouri. —  St.  Louis  v.  Sternberg,  69  Mo. 
289;  St.  Louis  v.  Laughlin,  49  Mo.  559;  Sim- 
mons V.  State,  12  Mo.  268,  49  Am.  Dec.  13L 

0/iio.— State  v.  Gazlay,  5  Ohio  14,  22, 
wherein,  in  answer  to  a  contention  that  a 
license  to  practise  is  a  contract,  and  that  a 
tax  upon  such  as  are  licensed  is  a  violation 
thereof,  the  court  said :  "  We  cannot  con- 
sider the  license  in  this  light,  although  the 
effect  of  the  license  gives  to  the  members  of 
these  professions  [law  and  medicine]  some- 
thing of  an  exclusive  character,  and  inci- 
dentally confers  valuable  privileges,  yet  the 
design  'of  the  license  is  to  protect  the  com- 
munity from  the  consequences  of  a  want  of 
professional  qualifications,  and  to  benefit  the 
public  by  enabling  the  profession  to  acquire 
professional  merits: — consequently  the  license 
cannot  be  holden  to  confer  any  vested  privi- 
leges; but  is  liable  to  be  modified  in  any 
manner  which  the  public  welfare  may  de- 
mand." 

Texas. — ■  Languille  v.  State,  4  Tex.  App. 
312,  holding  that  the  license  to  practise  law  is 
not  a  contract,  investing  the  person  to  whom 
it  is  granted  with  rights  which  cannot  be 
interfered  with  by  the  state,  but  a  naked 
grant  of  a  privilege,  which  the  state  may  re- 
voke, or  upon  which  it  may  impose  such  con- 
ditions as  may  be  demanded  hj  the  public 
interest. 

Virginia. —  Ould  v.  Richmond,  23  Gratt. 
(Va.)  464,  14  Am.  Rep.  139. 

Canada. —  See  Latham  v.  Law  Soc,  9  U.  C. 
Q.  B.  269. 

Compare  Lawyers'  Tax  Cases,  8  Heisk. 
(Tenn.)  565,  which  involved  the  constitu- 
tional power  of  the  legislature  to  impose  a 
tax  upon  lawyers  for  the  privilege  of  prac- 
tising law  in  the  several  courts  in  which  they 
had  been  enrolled  as  attorneys,  the  act  in 
question  [Tenn.  Acts  (1867-68),  c.  4,  §  19] 
declaring  that  the  practice  of  law  was  a  privi- 
lege, and  prohibiting  the  exercise  of  the  privi- 
lege without  first  obtaining  a  license  and 
paying  the  privilege  tax.  A  majority  of  the 
court  held  the  act  unconstitutional,  two 
judges  holding  that  the  right  to  practise  law 
is  not  subject  to  taxation;  two  judges  holding 
that,  even  conceding  that  the  legislature  may 
tax  the  privilege  of  a  lawyer,  the  act  in  ques- 
tion was  unconstitutional  because  it  required 
a  new  license  to  be  taken  out.  Two  judges 
dissented,  holding  the  act  constitutional. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  41. 

A  county  attorney  practising  only  as  such 

need  not  take  out  a  certificate.  Re  Coleman, 
33  U.  C.  Q.  B.  51. 

Each  member  of  a  firm  must  pay  the  tax, 
under  a  statute  providing  that  all  lawyers 
practising  their  profession  must  pay  a  license- 


tax.  Jones  V.  Page,  44  Ala.  657;  Blanchard 
V.  State,  30  Fla.  223,  11  So.  785,  18  L.  R.  A. 
409;  Jones  v.  Milliken,  22  N.  Brunsw.  315. 

Power  of  cities  to  tax. —  Having  the  right 
to  tax  attorneys,  the  legislature  may  delegate 
that  right  to  cities,  which  may,  under  city 
ordinances,  tax  attorneys., 

Alabama. —  Goldthwaite  t;.  Montgomery,  50 
Ala.  486. 

Georgia. —  Savannah  v.  Hines,  53  Ga.  616. 

Kentucky. —  Baker  v.  Lexington,  21  Ky.  L. 
Rep.  809,  53  S.  W.  16. 

Louisiana. —  State  v.  Fernandez,  49  La. 
Ann.  764,  21  So.  591. 

Missouri. —  St.  Louis  v.  Sternberg,  69  Mo. 
289  [reversing,  on  other  grounds,  4  Mo,  App. 
453]. 

North  Carolina. — Wilmington  v.  Macks,  86 
N.  C.  88,  41  Am.  Rep.  443. 

Virginia. —  Ould  v.  Richmond,  23  Gratt. 
(Va.)  464,  14  Am.  Rep.  139. 

But,  under  Utah  Rev.  Stat.  (1898),  §  206, 
subs.  87,  it  has  been  held  that  a  city  has  no 
power  to  exact  such  a  license-fee.  Ogden  i'. 
Boreman,  20  Utah  98,  57  Pac.  843. 

Non-resident  attorneys  are  not  taxable  by 
a  city,  where  an  act  gives  to  cities  the  power 
to  levy  license-taxes  upon  attorneys  residing 
in  the  city,  even  though  such  attornej^s  have 
offices  in  the  city  and  do  business  therein. 
Garden  City  v.  Abbott,  34  Kan.  283,  8  Pac. 
473.  See,  however,  Petersburg  v.  Cocke,  94 
Va.  244,  26  S.  E.  576,  36  L.  R.  A.  432, 
wherein  a  city  ordinance  was  held  broad 
enough  to  include  non-resident  attorneys  who 
had  their  offices  in  the  city  and  practised 
there. 

Validity  of  uncertificated  attorney's  acts. — • 

Proceedings  in  a  suit  by  an  attorney  who  has 
not  taken  out  his  certificate  are  a  nullity  ( Des 
Brisay  v.  Mackej^  12  N.  Bi'unsw.  138 ;  Rvan 
V.  Mclntyre,  (Hil.  T.  1870)  Stevens'  l)ig. 
N.  Brunsw.  91.  Compare  Wallace  v.  Harring- 
ton, 34  Nova  Scotia  1),  and  the  objeeiion  is 
not  waived  by  defendant's  attorney  attending 
the  trial  of  the  cause  after  knowledge  of  the 
omission  (Ryan  v.  Mclntyre,  (Hil.  T.  1870) 
Stevens'  Dig.  N.  Brunsw.  91). 
,  14.  Matter  of  Taylor,  48  Md.  28.  ,10  Am. 
Rep.  451;  Bradwell  c.  Illinois,  Ui  Wall. 
(U.  S.)  130,  21  L.  ed.  442,  tlie  lalier  case 
[lolding  that  the  right  to  control  and  regulate 
the  granting  of  licenses  to  practise  law  in  the 
courts  of  a  state  is  one  of  those  powers  that 
was  not  transferred  for  its  protection  to  the 
federal  government,  and  that  its  exorcise  is 
in  no  manner  governed  or  controlled  by  citi- 
zenship of  the  United  States  in  the  '  party 
seeking  such  license. 

15.  Statute  authorizing  held  unconstitu- 
tional.—  It  lias  been  hold,  however,  that  an 
act  providing  that  "  any  ])erson  of  good  moral 
charactor,  although  not  admitted  as  an  attor- 
ney, may  manage,  prosecute,  or  defend  a  suit 
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lias  not  been  admitted  as  an  attorney  cannot  practise  as  such,  in  a  court  of  rec- 
ord,^^  by  attempting  to  act  as  his  client's  agent ;  ^'^  but  the  parties  may  manage, 
prosecute,  or  defend  their  own  suits  personally.^^ 

2.  Admission  to  Practice  —  a.  In  General  — (i)  J urisdiction.  As  attorneys 
are  officers  of  the  court,^^  their  admission  is  the  exercise  of  a  judicial  power,  rest- 
ing with  the  courts.^*^  Legislatures,  however,  may  prescribe  regulations  and  quali- 
fications for  the  office,^^  and  have  uniformly  done  so. 


for  any  otlier  person,  provided  he  is  specially 
authorized  for  that  purpose  by  the  person  for 
whom  he  appears,  in  writing,  or  by  personal 
nomination  in  open  court,"  was  unconstitu- 
tional, being  contrary  to  the  provisions  of  the 
constitution  respecting  the  admission  of  at- 
torneys to  practice.  McKoan  v.  Devries,  3 
Barb.  (N.  Y.)  196;  Bullard  v.  Van  Tassell,  3 
How.  Pr.  (N.  Y.)  402. 

16.  In  a  court  not  of  record  (McWhorter  v. 
Bloom,  3  N.  J.  L.  134;  Hall  v.  Sawyer,  47 
Barb.  (N.  Y.)  116),  or  not  strictly  of  record 
(Porter  v.  Bronson,  19  Abb.  Pr.  (N.  Y.)  236, 
29  How.  Pr.  (N.  Y.)  292),  an  unlicensed  at- 
torney may  practise.  See  also  Voto  v.  Quins- 
ler,  15  N.  Brunsw.  432. 

On  application  to  the  legislature  for  a  par- 
don one  not  an  attorney  may  appear.  Bird  v. 
Breedlove,  24  Ga.  623.  ' 

17.  Robb  V.  Smith,  4  111.  46;  Cobb  v.  Judge 
Grand  Rapids  Super.  Ct.,  43  Mich.  289,  5 
N.  W.  309;  Yorks  v.  Peck,  31  Barb.  (N.  Y.) 
350;  Newburger  v.  Campbell,  9  Daly  (N.  Y.) 
102,  58  How.  Pr.  (N.  Y.)  313;  Weir  v. 
Slocum,  3  How.  Pr.  (N.  Y.)  397,  1  Code  Rep. 
(N.  Y.)  105;  Spicer's  Will,  Tuck.  Surr. 
(N.  Y.)  80.  See  also  Bronson  v.  Brown,  8 
Pa.  Dist.  365. 

Instituting  appeal. —  Where  an  appeal  from 
a  superior  court  must  be  initiated  in  that 
court  by  a  notice  from  appellant's  attorney 
of  record'  in  that  court,  the  fact  that  such  at- 
torney is  not  qualified  to  practise  in  the  ap- 
pellate court  will  not  afi'ect  the  validity  of  the 
appeal.  Beardsley  v.  Erame,  73  Cal.  634,  15 
Pac.  310. 

It  has  been  held  ground  for  reversal  of 
judgment  that  one  not  admitted  to  practice 
as  an  attorney  was  permitted,  against  objec- 
tion and  contrary  to  the  code,  to  conduct  a 
trial.  Newburger  v.  Campbell,  9  Daly  ( N.  Y. ) 
102,  58  How.  Pr.  (N.  Y.)  313.  Compare, 
however,  Rader  v.  Snyder,  3  W.  Va.  413, 
holding  that,  if  a  suit  is  brought  by  a  person 
not  admitted  to  practice,  the  suit  should  not 
be  dismissed  for  that  reason. 

Waiver  of  objection, —  Recognition  of  a  per- 
son as  attorney  in  a  cause,  after  his  actual 
admission,  waives  the  objection  that  he  was 
not  admitted  at  the  time  of  his  first  appear- 
ance in  the  cause.  Parow  v.  Cary,  1  How.  Pr. 
(N.  Y.)  66. 

Collateral  attack. —  The  admission  of  an 
attorney  to  practice  cannot  be  attacked  col- 
laterally. Holshue  V.  Morgan,  170  Pa.  St. 
217,  32  Atl.  623;  Hooven  Mercantile  Co.  v. 
Morgan,  4  Pa.  Dist.  48,  15  Pa.  Co.  Ct.  567. 

18.  May  v.  Williams,  17  Ala.  23;  Phil- 
brook  V.  San  Francisco  Super.  Ct.,  Ill  Cal. 
31,  43  Pac.  402  (holding,  where  the  cause  was 
assigned  in  good  faith  before  trial  to  a  dis- 
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barred  attorney,  that  the  latter  had,  none  the 
less,  the  right  to  appear  in  person)  ;  San  Jose- 
Funded  Debt  Com'rs  v.  Younger,  29  Cal.  147, 
87  Am.  Dec.  164;  Bolan  v.  Egan,  2  Brev. 
( S.  C. )  426 ;  Hightower  v.  Hawthorn,  Hempst. 
(U.  S.)  42,  12  Fed.  Cas.  No.  6,478&.  See 
also  Appearances,  3  Cyc.  512. 

19.  See  supra,  II,  A. 

20.  Matter  of  Cooper,  22  N.  Y.  67,  20  How. 
Pr.  (N.  Y.)  1,  S.  C.  suh  nom.  Matter  of 
Graduates,  11  Abb.  Pr.  (N.  Y.)  301  [revers- 
ing 31  Barb.  (N.  Y.)  653,  10  Abb.  Pr.  (N.  Y.) 
348,  19  How.  Pr.  (N.  Y.)  97];  Splane's  Peti- 
tion, 123  Pa.  St.  527,  23  Wkly.  Notes  Cas. 
(Pa.)  154,  16  Atl.  481;  Com.  v.  Judges  Cum- 
berland County  Ct.  C.  PL,  1  Serg.  &  R.  (Pa.) 
187  (the  last  two  cases  holding  that  man- 
damus will  not  lie  from  the  supreme  court  to 
compel  a  common  pleas  court  to  admit  an 
attorney);  Ex  p.  Garland,  4  Wall.  (U.  S.) 
333,  18  L.  ed.  366;  Ex  p.  Secombe,  19  How. 
(U.  S.)  9,  15  L.  ed.  565  (wherein  the  court 
said :  "  It  has  been  well  settled,  by  the  rules 
and  practice  of  common  law  courts,  that  it 
rests  exclusively  with  the  court  to  determine 
Avho  is  qualified  to  become  one  of  its  officers, 
as  an  attorney  and  counselor,  and  for  what 
cause  he  ought  to  be  removed " ) .  See  also 
Manning  v.  French,  149  Mass.  391,  21  N.  E. 
945,  4  L.  R.  A.  339,  holding  that,  by  virtue 
of  an  act  of  congress,  the  court  of  commis- 
sioners of  Alabama  claims  had  the  power  to 
make  rules  for  the  admission  of  attorneys  to 
practise  before  it. 

When  motion  for  admission  may  be  made. 
—  Under  an  order  providing  that  sessions 
should  be  held  for  "  calling,  arguing,  and  dis- 
posing of  the  causes  remaining  on  the  docket," 
the  only  motion  that  can  be  entertained,  ex- 
cept motions  relating  to  causes  on  the  docket, 
is  a  motion  for  admission  to  the  bar.  Re  Ad- 
mission to  Bar,  14  Nova  Scotia  366,  2  Can. 
L.  T.  96. 

21.  Matter  of  Guerrero,  69  Cal.  88,  10  Pac. 
261;  Ex  p.  Yale,  24  Cal.  241,  85  Am.  Dec.  62; 
Cohen  v.  Wright,  22  Cal.  293;  Matter  of 
Cooper,  22  N.  Y.  67,  20  How.  Pr.  (N.  Y.)  1, 
S.  C.  suh  nom.  Matter  of  Graduates,  11  Abb. 
Pr.  (N.  Y.)  301  [reversing  31  Barb.  (N.  Y.) 
353,  10  Abb.  Pr.  (N.  Y.)  348,  19  How.  Pr. 
{N.  Y.)  97];  Ex  p.  Garland,  4  Wall.  (U.  S.) 
333,  379,  18  L.  ed.  366  (where  the  court 
said :  "  The  Legislature  may  undoubtedly 
prescribe  qualifications  for  the  office,  to  which 
he  [the  attorney]  must  conform,  as  it  may, 
where  it  has  exclusive  jurisdiction,  prescribe 
qualifications  for  the  pursuit  of  any  of  the 
ordinary  avocations  of  life.  The  question,  in 
this  case,  is  not  as  to  the  power  of  Congress 
to  prescribe  qualifications,  but  whether  that 
power  has  been  exercised  as  a  means  for  the 
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(ii)  Bequirements — (a)  Li  England.  In  England  barristers  are  not 
admitted  to  practice  by  the  courts,  but  are  called  to  the  bar  by  the  Inns  of 
Court,  which  tlx  the  requirements  for  admission. Solicitors  are  admitted  after 
such  examination  as  the  judges  think  proper.^ 

(b)  Ln  United  States  —  (1)  Federal  Courts.  To  practise  in  the  United 
States  supreme  court,  attorneys  must  have  been  such  for  three  years  in  the 
supreme  courts  of  the  states  to  which  they  belong,  their  private  and  professional 
character  must  appear  to  be  fair,  and  they  must  swear  or  affirm  that  they  will 
act  uprightly  and  according  to  law,  and  will  support  the  constitution  of  the 
United  States.^"^  The  rules  as  to  admission  to  the  bar  of  the  district  and  circuit 
courts  vary  with  the  different  courts.  In  general,  those  courts  recognize  a  mem- 
ber of  the  bar  of  the  supreme  court  of  the  United  States  as  a  member  of  their 
courts,  without  requiring  any  formal  order  or  motion  for  his  ad  mission. 

(2)  State  Courts.^*^  In  general,  the  statutes  and  rules  of  court  of  the  dif- 
ferent states  require  that  an  applicant  for  admission  to  practice  must  be  a 
citizen  of  the  state,  twenty-one  years  of  age  or  upward,"^  and  of  good  moral 
character.^^    He  must  have  studied  law  for  a  certain  period  either  in  a  law  school 


infliction  of  punishment,  against  the  prohibi- 
tion of  the  Constitution " )  ;  Re  Jackson,  2 
N.  W.  Terr.  (Can.)  292.  See,  however,  Mat- 
ter of  Goodell,  39  Wis.  232,  240,  20  Am.  Rep. 
42,  where  the  court  suggests  a  doubt  as  to  the 
power  or  right  of  the  legislature  to  prescribe 
rules  for  the  admission  of  attorneys  to  prac- 
tice, saying:  "The  legislature  has,  indeed, 
from  time  to  time,  assumed  power  to  pre- 
scribe rules  for  the  admission  of  attorneys  to 
practice.  Where  these  have  seemed  reasonable 
and  just,  it  has  generally,  we  think,  been  the 
pleasure  of  the  courts  to  act  upon  such  stat- 
utes, in  deference  to  the  wishes  of  a  coordi- 
nate branch  of  the  government,  without  con- 
sidering the  question  of  power.  ...  If,  un- 
fortunately, such  an  attack  [referring  to 
an  old  act  which  had  been  repealed]  upon 
the  dignity  of  the  courts  should  again  be 
made,  it  will  be  time  for  them  to  inquire 
whether  the  rule  of  admission  be  within  the 
legislative  or  judicial  power." 

22.  Matter  of  Cooper,  22  N.  Y.  67,  90,  20 
How..  Pr.  1,  S.  C.  sub  nom.  Matter  of  Gradu- 
ates, 11  Abb.  Pr.  (N.  Y.)  301;  Rex  v.  Lin- 
coln's Inn,  4  B.  &  C.  855,  7  D.  &  R.  351,  28 
Rev.  Rep.  482,  10  E.  C.  L.  830,  in  which 
latter  case  the  court  of  queen's  bench  refused 
a  mandamus  to  compel  the  admission  of  a  stu- 
dent to  Lincoln's  Inn,  on  the  ground  that  no 
person  has  a  right  to  be  admitted  a  member 
of  one  of  these  societies  unless  he  be  approved 
of  by  the  society. 

23.  6  &  7  Vict.  c.  73;  23  &  24  Vict.  c.  127; 
36  &  37  Vict.  c.  66,  §  87. 

'  24.  U.  S.  Supreme  Ct.'  Rules,  No.  2,  21 
How.  (U.  S.)  V.  See  also  Ex  p.  Garland,  4 
Wall.  (U.  S.)  333,  378,  18  L.  ed.  366. 

25.  1  Foster  Fed.  Prac.  (3d  ed.)  269. 

26.  For  form  of  certificate  of  study  see 
Ohio  Supreme  Ct.  Rules,  47  N.  E.  xii;  of 
certificate  by  board  of  examiners  that  appli- 
cant is  entitled  to  admission  soc  Ga.  Supreme 
Ct.  Rules,  33  S.  E.  vi;  of  order  for  clerk  to 
issue  license  to  applicant  for  admission  see 
Ga.  Supreme  Ct.  Rules,  33  S.  K.  vi. 

27.  An  alien  cannot  be  admitted  to  prac- 
tise as  an  attorney  (In  re  Hon!>-  Yen  Chang, 
84  Cal.  163,  24  Pac.  156;  In  rc  Ashford,  4 


Hawaii  614;  In  re  Admission  to  Bar,  (Nebr. 
1900)  84  N.  W.  611;  In  re  O'Neill,  27  Hun 
(N.  Y.)  599  {affirmed  in  90  N.  Y.  584]; 
Caines'  Case,  3  Johns..  Cas.  (N.  Y.)  499; 
Ex  p.  Thompson,  10  N.  C.  355,  363  [wherein 
the  court  said :  "  There  is  no  profession  rela- 
tive to  which  the  public  good  more  im- 
periously requires  that  its  members  should 
duly  appreciate,  and  honestly  maintain,  the 
freedom,  the  purity,  and  the  genuine  spirit 
of  our  political  institutions.  .  .  .  It  is 
difficult  to  conceive  how  a  professional  advo- 
cate, owing  foreign  allegiance  and  cherishing 
alien  prejudices,  can  usefully  vindicate  prin- 
ciples in  the  abhorrence  of  which  he  may  have 
been  nurtured  "] ),  though,  in  New  York,  prior 
to  the  supreme  court  rule  of  Aug.  16,  1806 
(1  Johns.  (N.  Y.)  528)  expressly  so  provid- 
ing, alienage  was  no  bar  to  admission  in  that 
state  (Emmet's  Case,  2  Cai.  (N.  Y.)  386), 
and,  in  some  states,  one  who  has  declared  his 
intention  to  become  a  citizen  of  the  United 
States  and  who  possesses  the  other  necessary 
qualifications  may  be  admitted  by  virtue  of 
statutory  provisions  {In  re  Hong  Yen  Chane, 
84  Cal.  163,  24  Pac.  156;  Ex  p.  Porter,  3  Ohio 
Dec.  (Reprint)  333). 

White  male  citizens. — A  statute  limiting 
the  right  of  admission  to  white  male  citizens 
is  not  in  conflict  with  the  federal  constitution. 
Matter  of  Taylor,  48  Md.  28,  30  Am.  Rep. 
451. 

28.  Age. —  Ex  p.  Coleman,  54  Ark.  235,  15 
S.  W.  470  (holding  that  a  male  citizen  under 
twenty-one  cannot  be  admitted  to  practise  law 
in  Arkansas,  although  his  disability  to  trans- 
act business  in  general  had  been  removed  pur- 
suant to  statute)  :  State  r.  Baker.  25  Fla. 
598,  6  So.  445  (holding  that  a  male  person 
over  eighteen  years  of  aue.  whose  disabilities 
liave  been  removed  pursuant  to  statute,  is  en- 
titled to  be  examined)  ;  In  rc  Admission  to 
Bar,  (Nebr.  1900)  84  N.  W.  611. 

29.  Character. — Attornev's  License  Appli- 
cation, 21  N.  J.  L.  345  '(holding  that  the 
courts  are  not  limited,  in  their  inquiry  as  to 
the  moral  character  of  an  applicant  for  an 
attorney's  license,  to  the  certificate,  but  will, 
and  are  bound,  in  cases  attended  w\i]\  sus- 
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or  while  serving  a  clerkship  in  the  office  of  a  practising  attorney,^  and  must  pos- 
sess the  requisite  ability  and  legal  learning,^^  to  test  which  he  must  submit  him- 
self to  an  examination,^^  either  by  the  court  itself  or  by  a  duly  appointed  board 
of  examiners.    He  must  also  take  the  prescribed  oath^^  to  support  the  state  and 


picious  circumstances,  to  look  behind  it)  ; 
State  V.  Byrkett,  4  Ohio  Dec.  89,  3  Ohio  N.  P. 
28;  Splane's  Petition,  123  Pa.  St.  527,  23 
Wkly.  Notes  Gas.  (Pa.)  154,  16  Atl.  481. 

30.  ly%  re  Admission  to  Bar,  (Nebr.  1900) 
84  N.  W.  611,  holding  that,  under  the  Ne- 
braska statute,  attentive  study  of  the  law  in 
the  office  of  a  practising  attorney  for  the  full 
period  of  two  years,  or  regular  graduation 
from  the  college  of  law  of  the  University  of 
Nebraska,  is  absolutely  required,  and  that 
study  in  any  other  law  school  or  otherwise 
than  in  such  office  will  not  be  considered. 
See  also  Wilson's  Application,  9  Pa.  Dist. 
102. 

Clerkship. —  The  applicant,  during  his  period 
of  clerkship,  must  have  been  actually  engaged 
in  assisting  the  attorney  whom  he  serves,  in 
his  business  and  under  his  control  (Matter 
of  Dunn,  43  N.  J.  L.  359,  39  Am.  Rep.  600), 
and  must  have  studied  under  the  personal 
direction  of  the  attorney  (A.  B.'s  Application, 
4  Johns.  (N.  Y.)  191).  See  also  Anonymous, 
3  Wend.  (N.  Y.)  456;  Ex  p.  Sayre,  7  Cow. 
.  (N.  Y.)  368. 

Clerkship  with  a  judge  of  the  supreme  court 
or  with  a  president  of  the  common  pleas  is 
sufficient  under  a  rule  authorizing  the  admis- 
sion of  a  person  who  has  "  served  a  regular 
clerkship,  within  the  state  '  to  some  practis- 
ing attorney  or  gentleman  of  the  law,  of 
known  abilities.'  "  Com.  v.  Judges  Cumber- 
land Countv  Ct.  C.  PI.,  1  Serg.  &  R.  (Pa.) 
187. 

31.  Learning. —  Court  Notice,  9  Mart.  (La.) 
642  (must  understand  English  language)  ; 
Matter  of  Cooper,  22  N.  Y.  67,  20  How. 
Pr.  (N.  Y.)  1,  S.  C.  suh  nom.  Matter 
of  Graduates,  11  Abb.  Pr.  (N.  1^)  301; 
Matter  of  Maggio,  27  N.  Y.  App.  Div.  129, 
51  N.  Y.  Suppl.  1055;  Devries  v.  McKoan,  1 
Code  Rep.  (N.  Y.)  6;  In  re  Brown,  9  Pa. 
Dist.  103. 

Three  years'  practice  in  the  higher  courts 
of  Italy  affords  no  presumption  that  an  Ital- 
ian attorney  is  sufficiently  familiar  with  the 
laws  of  New  York  to  properly  advise  clients 
in  respect  thereto.  Matter  of  Maggio,  27 
N.  Y.  App.  Div.  129,  51  N.  Y.  Suppl.  1055. 

32.  Examination. — California. — Ex  p.  Snell- 
ing,  44  Cal.  553. 

Colorado.— Feo^le  v.  Carr,  21  Colo.  525,  43 
Pac.  128;  People  v.  Betts,  7  Colo.  453,  4  Pac. 
42,  the  latter  case  holding  that  the  examina- 
tion can  be  had  only  in  applicant's  judicial 
district. 

Florida. —  State  v.  Hocker,  39  Fla.  477,  22 
So.  721,  63  Am.  St.  Rep.  174. 

NeiD  Yor/c.— Matter  of  Pratt,  13  How.  Pr. 
(N.  1^)  1;  Matter  of  Brewer,  3  How.  Pr. 
(N.  Y.)  169;  Matter  of  A.  B.,  5  N.  Y.  Leg. 
Obs.  136. 

South  Dakota. —  In  re  Helwig,  5  S.  D.  272, 
58  N.  W.  674. 

[II,  B.  2,  a,  (II),  (b),  (2)] 


The  application  for  examination  must  fully 
comply  with  the  rules  of  court  governing  sucn 
admission.  Wilson's  Application,  9  Pa.  Dist. 
102.  See  also  People  v.  Carr,  21  Colo.  525, 
43  Pac.  128. 

An  examining  committee  is  not  justified  in 
refusing  an  examination  to  a  student  of  the 
state  university  if,  in  all  other  respects,  he  is 
qualified,  merely  because  he  failed  to  pass  an 
examination  by  the  faculty  of  that  institu- 
tion; nor  can  the  committee  substitute  for 
its  own  judgment  that  of  the  faculty  as  to  the 
qualifications  of  one  who  is  examined  for  ad- 
mission to  the  bar.  People  v.  Carr,  21  Colo. 
525,  43  Pac.  128. 

Passing  the  prescribed  regents'  examination 
Avithin  three  months  after  the  commencement 
of  his  clerkship  is  a  prerequisite  to  examina- 
tion for  admission  which  cannot  be  dispensed 
with.  Matter  of  Mason,  140  N.  Y.  658,  35 
N.  E.  654,  57  N.  Y.  St.  617 ;  Matter  of  Moore, 
108  N.  Y.  280,  15  N.  E.  369. 

An  examination  is  not  necessary,  though 
prescribed  by  the  South  Dakota  act  of  March 
8,  1901,  where  the  attorney  has  been  pre- 
viously engaged  in  practice  by  virtue  of  a 
certificate  of  the  circuit  court,  such  person 
having  a  vested  right  of  which  he  could  not 
be  deprived  by  the  legislature.  In  re  Appli- 
cations For  Admission  to  Practice,  14  S.  D, 
429,  85  N.  W.  992. 

An  applicant  is  not  entitled  to  examination 
where,  though  ,  admitted  to  the  highest  court 
of  original  jurisdiction  in  New  Jersey  and 
having  practised  therein  for  one  year,  he  has 
resided  during  the  whole  time  in  New  York 
and  was  not  possessed  of  the  educational  quali- 
fications required  by  the  rules  of  the  latter 
state  for  admission  to  the  bar.  Matter  of 
Simpson,  167  N.  Y.  403,  60  N.  E.  747. 

33.  Wood's  Case,  2  Cow.  (N.  Y.)  29,  note  h, 
Hopk.  (N.  Y.)  7;  Champion  v.  State,  3 
Coldw.  (Tenn. )  111.  Compare  Emmet's  Case, 
2  Cai.  (N.  Y.)  386. 

Test  oath. — An  attorney,  duly  admitted  to 
practice  in  the  United  States  courts,  and  prac- 
tising therein  prior  to  the  civil  war,  and  who 
has  received  and  accepted  a  full  pardon  from 
the  president  and  taken  oath  of  amnesty,  may 
resume  his  practice  without  taking  the  oath 
prescribed  by  the  act  of  congress  of  Jan.  24, 
1865,  which  requires  him  to  swear  that  he 
never  was  engaged  in,  or  aided  hostilities 
against,  the  United  States.  Ex  p.  Garland,  4 
Wall.  (U.  S.)  333,  18  L.  ed.  366;  Ex  p.  Law, 
15  Fed.  Cas.  No.  8,126,  35  Ga.  285,  6  Am.  L. 
Reg.  N.  S.  410  note.  Contra,  Ex  p.  Quarrier, 
4  W.  Va.  210.  See  also  Cohen  v.  Wright,  22 
Cal.  293  [follotved  in  Ex  p.  Yale,  24  Cal.  241, 
85  Am.  Dec.  62],  which  held  that  the  legis- 
lature of  California  had  a  right  to  impose 
the  oath  of  attorneys  required  by  the  act  "  to 
exclude  traitors  and  alien  enemies  from  the 
courts  in  civil  cases,"  and  that  a  payment  of 
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federal  constitutions,  and  to  faitlifiilly  discharge  the  duties  of  an  attorney  and 
must  be  licensed. 

(c)  In  Canada.  Under  the  Canadian  statutes,  no  person  can  be  admitted  to 
practice  as  an  attorney  unless  upon  an  actual  service  under  articles  for  five 
years  with  some  practising  attorney  in  the  province,^^  except  graduates  of  univer- 
sities in  the  United  Kingdom,  who  may  be  admitted  after  they  have  faithfully 
served  for  three  years.^'^  An  applicant  has  been  admitted  upon  his  owm  affidavit 
of  service,  the  attorney  being  absent  from  the  province,^  and,  where  he  had  lost 
his  articles,  on  an  affidavit  of  the  loss,  and  producing  the  usual  certificate  of 
service.^^ 

(ill)  Review  OF  Decision.  An  appeal  does  not  lie  from  an  order  admitting^ 
an  attorney  to  practice  or  from  an  order  denying  admission,^^  w^here  the  court 
properly  exercised  its  discretionary  power  in  passing  upon  the  qualifications  of 
the  applicant.'^^ 


a  United  States  revenue  tax  did  not  give  an 
attorney  a  right  to  practise  without  taking 
such  oath ;  and  State  v.  Garesche,  36  Mo. 
256,  which  held  that  a  similar  requirement 
was  constitutional.  So,  too,  it  has  been  held 
that  an  attorney  need  not  take  the  oath  pre- 
scribed by  acts  to  prevent  duelling  (Leigh's 
Case,  1  Munf.  (Va.)  468.  Cow#ra,"Matter  of 
Oaths,  20  Johns.  (N.  Y.  )  492),  or  that  he 
is  not  guilty  of  any  offense  contained  in  the 
Ku-Klux  Act  (Ingersoll  v.  Howard,  1  Heisk. 
( Tenn. )  247 ) ,  and  that  an  act  requiring  the 
oath  against  duelling  is  unconstitutional 
(Matter  of  Dorsey,  7  Port.  (Ala.)  293.  (7om- 
~  fare  Ex  p.  Tenney,  2  Duv.  (Ky. )  351;  Ex  p. 
Quarrier,  2  W.  Va.  569;  Ex  p.  Hunter,  2 
W.  Va.  122). 

34.  People  v.  Betts,  7  Colo.  453,  4  Pac.  42; 
Eobb  V.  Smith,  4  111.  46;  Matter  of  Fellows, 
3  111.  369;  Matter  of  Villere,  33  La.  Ann. 
998 ;  State  v.  Marks,  30  La.  Ann.  97. 

Presumption  as  to  license.— Where  a  person 
has  been,  in  fact,  practising  as  an  attorney,  he 
will  be  presumed,  the  contrary  not  appear- 
ing, to  have  been  licensed  to  practise.  Ex  p. 
Trippe,  66  Ind.  531. 

35.  Filing  articles  nunc  pro  tunc. —  The 
court  refused  to  allow  a  law  student's  articles 
of  clerkship  to  be  filed  nunc  pro  tunc  where 
they  had  not  been  filed  at  the  time  of  their 
execution.    In  re  Weeks,  11  Nova  Scotia  383. 

36.  Matter  of  Hume,  19  U.  C.  Q.  B.  373; 
In  re  Holland,  6  U.  C.  Q.  B.  O.  S.  441;  Gwillim 
V.  British  Columbia  Law  Soc,  6  Brit.  Col. 

,  147.  But  see  In  re  Hagarty,  6  U.  C.  Q.  B. 
0.  S.  188,  wherein  a  clerk,  having  served  four 
years,  obtained  his  master's  consent  to  go  to 
Ireland  for  the  benefit  of  his  health,  intend- 
ing to  return  in  six  months,  but  his  health 

'  still  continuing  bad,  he,  with  his  master's  per- 
inission,  remained  six  months  longer,  and  the 
court  on  his  return  admitted  him  as  an  at- 
torney. 

Service  with  attorney's  agent. — An  articled 
clerk  can  serve  only  one  year  with  the  agent 
of  the  attorney  in  this  province.  In  re  Gil- 
kison,  (Hil.  T.  7  Wm.  IV)  Robinson  &  J.  Dig. 
Can.  293. 

Time  spent  under  articles  will  not  be  com- 
puted where  the  clerk  carried  on  business  in 
a  place  where  the  master  did  r^ot  reside  (Mc- 
intosh V.  McKenzie,  (Mich.  T.  1  Vict.)  Robin- 


son &  J.  Dig.  Can.  293),  or  where,  during  the 
period,  he  was  a  salaried  clerk  attending  a 
public  t)ffice  (In  re  Ridout,  (Trin.  T.  2  &  3 
Vict. )  Robinson  &  J.  Dig.  Can.  293) ;  and  where 
an  applicant,  in  1847,  articled  himself  to  M, 
an  attorney  then  in  partnership  with  J,  and 
M,  in  November,  1850,  went  to  England  and 
did  not  return,  his  partnership  with  J  being 
dissolved  in  February,  1852,  whereupon,  in 
March,  1852,  the  clerk  articled  himself,  of 
his  own  accord,  to  G  for  the  residue  of  his 
five  years,  M  not  consenting  to  this  arrange- 
ment, the  court  would  not  allow  the  time 
served  with  the  last  master  {Ex  p.  Mclntyre, 
10  U.  C.  Q.  B.  294). 

When  term  of  clerkship  must  expire. —  The 
time  of  a  clerk  articled  after  July  1,  1858, 
must  expire  fourteen  days  before  the  term  of 
his  admission,  for  the  affidavit  of  service  can- 
not be  accepted  at  a  later  period.  Matter  of 
MacGachen,  20  U.  C.  Q.  B.  321. 

37.  In  re  Holland,  6  U.  C.  Q.  B.  0.  S.  441. 
A  solicitor  in  the  sheriff's  court  in  Scotland 

is  not  entitled  to  be  admitted  on  proof  of 
service  for  three  years.  In  re  Macara,  2  U.  C. 
Q.  B.  114. 

38.  Ex  p.  Radenhurst,  Taylor  (U.  C.)  138. 
Insufficient  sho"wing. — A  certificate  from  the 

master,  and  an  affidavit  of  the  clerk  that 
he  had  during  his  clerkship  done  every  thing 
required  of  him,"  was  held  not  suflicient. 
Ex  p.  Lj^ons,  Taylor  (U.  C.)  171. 

39.  In  re  Loring,  (Mich.  T.  2  Vict.)  Robin- 
son &  J.  Dig.  Can.  294. 

40.  State  v.  Johnston,  2  Harr.  &  M.  (Md.) 
160. 

41.  In  re  Cohan,  21  Can.  Supremo  Ct.  100. 

42.  Matter  of  Beggs,  67  N.  Y.  120,  intimat- 
ing that  if  the  lower  court  should  deny,  in  a 
particular  case,  that  it  had  the  legal  power  to 
admit,  tliough  satisfied  that  the  a])plicant 
was  possessed  of  sufficient  legal  acquiroments, 
and  had  a  good  character,  and  was  a  male  citi- 
zen of  the  ago  of  twenty-one  years,  the  court 
of  ap])eals  would  review  its  order  so  far  as 
to  discover  whetlier  it  had  the  power  of  ad- 
mission in  that  case,  or  that,  if  a  clear  case 
of  abuse  of  discretion  appeared,  it  might  cor- 
rect. This  case  distinguished  Matter  of  Grad- 
uates, 11  Abb.  Pr.  (N.^  Y.)  301,  S.  C.  sub  notn. 
Matter  of  Cooper,  22  N.  Y.  67,  20  How  Pr. 
(N.  Y. )  1,  wberein  the  general  term,  having 

[II.  B,  2,  a,  (III)] 


904    [4  Cyc] 


ATTOENEY  AND  CLIENT 


b.  Of  Women.  It  lias  been  held  in  some  cases  that,  in  the  absence  of  express 
legislation,  women  are  not  entitled  to  practise  law  in  either  the  federal*^  or  state  ^ 
courts,  though  in  numerous  others  it  has  been  held  that  they  may  be  entitled 
to  practise  in  the  absence  of  constitutional  or  legislative  inhibition .^^  By  specihe 
statutory  provisions  women  are  now  entitled  to  practise  in  the  supreme  court  of 
the  United  States,^®  and  in  the  highest  courts  of  many  of  the  states. 

e.  Comity.  While  a  citizen  of  one  state,  although  possessed  of  all  the 
requisite  qualifications,  has  no  absolute  right  to  be  admitted  to  practice  in  the 
courts  of  another  state,*^  he  is  universally  allowed  to  practise,  either  by  courtesy 
of  the  courts  or  by  statute.^^ 


denied  the  admission  to  practice  on  the  ground 
of  the  unconstitutionality  of  an  act  making 
the  diploma  of  the  law  school  of  Columbia 
College  conclusive  evidence  of  the  learning 
and  ability  of  its  possessor,  the  court  of  ap- 
peals held  that  the  constitution  of  1846  con- 
ferred a  substantial  right ;  that  the  proceedings 
upon  an  application  for  admission,  being  pro- 
ceedings to  enforce  that  right,  were  of  a  judi- 
cial nature;  and  that,  therefore,  an  appeal 
would  lie  from  the  order  of  the  lower  court 
denying  admission. 

43.  In  re  Lockwood,  9  Ct.  CI.  346. 

44.  Illinois. ^MaXi^x  of  Bradwell,  55  111. 
535  [affirmed  in  16  Wall.  (U.  S.)  130,  21 
L.  ed.  442]. 

.Maryland. —  Matter  of  Taylor,  48  Md.  28, 
30  Am.  Rep.  451. 

Massachusetts. — Robinson's  Case,  13rMass. 
376,  41  Am.  Rep.  239. 

Neto  York. —  In  re  Stoneman,  53  Am.  Rep. 
325  note. 

Oregon. —  In  re  Leonard,  12  Oreg.  93,  6 
Pac.  426,  53  Am.  Rep.  323. 

Wisconsin. — Matter  of  Goodell,  39  Wis.  232, 
20  Am.  Rep.  42. 

It  is  for  the  state  courts  to  construe  their 
own  statutes  and  to  determine  whether  the 
word  "  person  *'  as  therein  used  is  confined  to 
males.  Esc  p.  Lockwood,  154  U.  S.  116,  14 
S.  Ct.  1082,  38  L.  ed.  929.  See  also  Bradwell 
V.  Illinois,  16  Wall.  (U.  S.)  130,  21  L.  ed. 
442. 

45.  Colorado. — In  re  Thomas,  16  Colo.  441, 
27  Pac.  707,  13  L.  R.  A.  538. 

Connecticut. — Matter  of  Hall,  50  Conn.  131, 
47  Am.  Rep.  625.  . 

I?idiana. —  In  re  Leach,  134  Ind.  665,  34 
N.  E.  641,  21  L.  R.  A.  701. 

NeiD  Hampshire. —  Picker's  Petition,  66 
N.  H.  207,  29  Atl.  559,  24  L.  R.  A.  740. 

Pennsylvania. —  In  re  Kilgore,  17  Wkly. 
Notes  Cas,  (Pa.)  475  (wherein  Carrie  Burn- 
ham  Kilgore,  a  married  woman,  was  admitted 
to  practice  in  the  supreme  court,  having  been 
previously  admitted  to  the  orphans'  court  of 
Philadelphia  county,  to  the  court  of  common 
pleas  No.  4  of  said  county  {In  re  Kilgore,  14 
Wkly.  Notes  Cas.  (Pa.)  466),  and  to  the 
court  of  common  pleas  of  Delaware  county 
{In  re  Kilgore,  2  Del.  Co.  (Pa.)  105),  and 
having  been  denied  admission  to  the  court  of 
common  pleas  Nos.  1,  2  (Kilgore's  Applica- 
tion, 14  Wkly.  Notes  Cas.  (Pa.)  30),  and  3 
{In  re  Kilgore,  14  Wkly.  Notes  Cas.  (Pa.) 
255)  of  Philadelphia  county.  After  her  ad- 
mission to  the  supreme  court  she  was  ad- 

[11,  B,  2,  b] 


mitted  to  the  court  of  common  pleas  IMos.  1 
{In  re  Kilgore,  17  Wkly.  Notes  Cas.  (Pa.) 
562)  and  2  {In  re  Kilgore,  17  Wkly.  Notes 
Cas.  (Pa.)  563)  of  Philadelphia  county); 
Richardson's  Case,  3  Pa.  Dist.  299.  See  also 
Kast's  Case,  3  Pa.  Dist.  302,  14  Pa.  Co.  Ct. 
432,  holding  that  women  may  register  as  stu- 
dents at  law. 

46.  U.  S.  Rev.  Stat.  (Suppl.  1891),  p.  217, 
c.  81. 

47.  Matter  of  Henry,  40  N.  Y.  560 ;  Rich- 
ardson V.  Brooklyn  City,  etc.,  R.  Co.,  22  How. 
Pr.  (N.  Y.)  368;  In  re  Rodgers,  194  Pa.  St. 
161,  46  Atl.  668;  Matter  of  Mosness,  39  Wis. 
509,  20  Am.  Rep.  55. 

48.  In  re  Admission  to  Bar,  (Nebr.  1900) 
84  N.  W.  611;  McWhorter  v.  Bloom,  3  N.  J.  L. 
134.  See  also  Ex  p.  Quarrier,  2  W.  Va.  569; 
Ex  p.  Faulkner,  1  W.  Va.  269,  which  hold 
that  an  attorney  licensed  to  practise  in  Vir- 
ginia before  the  formation  of  the  state  of 
West  Virginia,  and  resident  in  the  latter  at 
its  organization,  was  not  required  to  obtain 
a  new  license. 

Applicable  only  to  citizens  of  other  states. 
—  The  rules  of  comity  and  reciprocity  which 
are  recognized  in  admitting  attorneys  under 
certificates  from  other  states  are  applicable 
only  to  citizens  of  such  states,  and  not  to  citi- 
zens of  the  state  of  Pennsylvania.  In  re 
Brown,  9  Pa.  Dist.  103,  2  Pittsb.  (Pa.)  152. 

Standing  in  courts  of  sister  state. —  The 
applicant  must  be  in  good  standing  in  the 
courts  of  the  sister  state  {In  re  Crum,  72 
Minn.  401,  75  N.  W.  385,  79  N.  W.  967),  and 
must  be  prepared  to  produce  evidence  of  such 
standing  {In  re  Application  For  Admission 
to  Bar,  14  Wkly.  Notes  Cas.  (Pa.)  88,  31 
Pittsb.  Leg.  J.  (Pa.)  273)  by  certificate  from 
the  proper  court  (Splane's  Petition,  123  Pa. 
St.  527,  23  Wkly.  Notes  Cas.  (Pa.)  154,  1^ 
Atl.  481). 

An  order  admitting  lawyers  to  appear  as 
counsel,  in  a  cause  where  they  are  neither 
attorneys  nor  counsel  of  the  particular  court, 
only  authorizes  them  to  represent  their  client 
at  the  argument  or  hearing  and  does  not  em- 
power them  to  agree  to  a  continuance.  Night- 
ingale V.  Oregon  Cent.  R.  Co.,  2  Sawy.  {V.  S.) 
338,  Fed.  Cas.  No.  10,264,  17  Int.  Rev.  Rec. 
61,  93,  5  Chic.  Leg.  N.  243,  4  Leg.  Op.  (Pa.) 
622,  5  Leg.  Gaz.  (Pa.)  61.  But  see  Garrison  v. 
McGowan,48  Cal.  592,  holding  that,  if  a  person 
has  been  admitted  to  practice  in  another  state, 
and  has  been  accustomed  to  practise  in  Cali- 
fornia and  been  recognized  by  the  courts  and 
bar  there  as  a  member  of  the  bar,  he  is,  de 
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3.  Suspension  or  Disbarment  —  a.  In  General.  Attorneys  being  officers  of  the 
court/'-'  it  is  well  settled  that  the  court^  which  grants  a  license to  an  attorney 
may,  when  proper  grounds  exist,^^  suspend  or  disbar  him.^^  This  power,  how- 
ever, is  one  which  should  be  exercised  with  great  caution,^^  and  only  for  the 
most  weighty  reasons.^^ 

b.  Grounds  —  (i)  In  General.  While  the  statutes  of  many  of  the  states 
authorize  the  suspension  or  removal  of  attorneys  upon  specified  grounds,^^  it  has 


■facto,  an  officer  of  the  court  of  that  state, 
and  the  validity  of  his  acts  as  an  attorney 
cannot  be  called  in  question  collaterally. 

49.  See  supra,  II,  A. 

50.  "Attorneys  have  never  been  tried  by 

the  bar  for  misconduct.  The  bar,  as  such,  is 
neither  a  court  nor  a  jury."  Matter  of  West- 
eott,  66  Conn.  585,  587,  34  Atl.  505.  But  see 
Montreal  Bar  v.  Honan,  8  Quebec  Q.  B.  26 
[affirmed  in  30  Can.  Supreme  Ct.  1],  holding 
that  the  council  of  the  bar  of  Montreal  were 
competent  to  hear  and  decide  upon  a  charge 
against  a  practising  attorney,  the  facts  being 
of  a  nature  to  constitute,  prima  facie,  a  pro- 
ceeding derogatory  to  professional  honor. 

51.  Power  of  removal  commensurate  with 
power  of  appointment. —  In  the  absence  of 
specific  provisions  to  the  contrary,  the  power 
of  removal  is,  from  its  nature,  commensurate 
with  the  power  of  appointment.  Matter  of 
Westcott,  66  Conn.  585,  34  Atl.  505;  Fair- 
field County  Bar  v.  Tavlor,  60  Conn.  11,  22 
Atl.  441,  13  L.  R.  A.  767.  But  see  Matter  of 
Dellenbaugh,  17  Ohio  Cir.  Ct.  106,  holding 
that,  although  the  Ohio  statute  places  the 
authority  to  admit  persons  to  the  bar  exclu- 
sively in  the  supreme  court,  it  does  not  de- 
prive the  circuit  and  common  pleas  courts  of 
the  jurisdiction  in  disbarment  proceedings 
conferred  by  Ohio  Eev.  Stat.  §  563. 

Power  vested  in  particular  courts. —  In 
some  states,  however,  the  power  is  conferred 
only  upon  particular  courts.  Winkelman  v. 
People,  50  111.  449;  Mattler  v.  Schaffner,  53 
Ind.  245;  State  v.  Laughlin,  73  Mo.  443. 
-  The  pecuniary  amount  involved  does  not 
affect  the  power  to  disbar  attorneys  given  to 
the  district  courts  by  La.  Acts  (1896),  No. 
129.  State  t\  Rightor,  49  La.  Ann.  1015,  22 
So.  195. 

52.  Grounds  for  suspension  or  disbarment 

see  infra,  II,  B,  3,  b. 

Acts  done  in  an  attorney's  capacity  as  at- 
torney-general were  held  not  to  be  of  such  a 
nature  as  would  justify  disbarment  proceed- 
ings against  him  as  a  member  of  the  bar. 
Matter  of  Cooper,  12  Hawaii  .124. 

53.  Arkansas. —  Beene   v.   State,   22  Ark. 

California. —  Cohen  v.  Wright,  22  Cal.  293. 

Co^oracio.— People  v.  Green,  7  Colo.  237,  3 
Pae.  65,  49  Am.  Rep.  351. 

Connecticut. —  Matter  of  Westcott,  60 
Conn.  585,  34  Atl  505;  Fairfield  County 
Bar  V.  Taylor,  60  Conn.  11,  22  Atl.  441,  13 
L.  R.  A.  707. 

Florida.— State  v.  Kirke,  12  Fla.  278,  95 
Am.  Dec.  314. 

Illinois.— Veo-ple  v.  Goodrich,  79  111.  148. 

Indiana. —  Ex  p.  Trippo,  6()  Ind.  531. 

Kcnimky. —  Rice  v.  Com.,  18  B.  Mon.  (Ky.) 
472. 


Maine. —  Sanborn  r.  Kimball,  64  Me.  140 
{followed  in  Strout  v.  Proctor,  71  Me.  288]. 

Mississippi. — Eoo  p.  Brown,  1  How.  (Miss.) 
303. 

Missouri. —  State  v.  Harber,  129  Mo.  271, 
31  S.  W.  889;  In  re  Bowman,  7  Mo.  App.  569. 

New  Hampshire. —  Delano's  Case,  58  IST.  H. 
5,  42  Am.  Rep.  555;  Bryant's  Case,  24  N.  H. 
149. 

Neio  York. —  Percy's  Case,  36  N.  Y.  651; 
Matter  of  Baum,  8  N.  Y.  Suppl.  771,  30 
N.  Y.  St.  174. 

North  Carolina. —  Matter  of  Moore,  64 
N.  C.  398 ;  Ex  p.  Biggs,  64  N.  C.  202. 

Ohio. —  In  re  Swadener,  5  Ohio  Dec.  598,  7 
Ohio  N.  P.  446;  Matter  of  Dellenbaugh,  17 
Ohio  Cir.  Ct.  106. 

Oregon. —  State  v.  Winton,  11  Oreg.  456,  5 
Pae.  337,  50  Am.  Rep.  486. 

Pennsylvania. —  Ex  p.  Steinman,  8  Wkly. 
Notes  Cas.  (Pa.)  296;  In  re  Smith,  2  Lack. 
Leg.  N.  (Pa.)  152. 

South  Carolina. —  State  v.  Holding,  1  Mc- 
Cord  (S.  C.)  379. 

Tennessee. —  Davis  v.  State,  92  Tenn.  634, 
23  S.  W.  59. 

Texas.— Scott  v.  State,  86  Tex.  321,  24 
S.  W.  789;  Jackson  v.  State,  21  Tex.  668. 

West  Virginia. —  State  v.  McClaugherty,  33 
W.  Va.  250,  10  S.  E.  407. 

Wisconsin. —  In  re  O  ,  73  Wis.  602,  42 

N.  W.  221. 

United  States.— Ex  p.  Wall,  107  U.  S.  265, 
2  S.  Ct.  569,  27  L.  ed.  552 ;  Bradley  v.  Fisher, 
13  Wall.  (U.  S.)  335,  20  L.  ed.  646;  Ex  p. 
Garland,  4  Wall."  (U.  S.)  333,  18  L.  cd.  366; 
In  re  Boone,  83  Fed.  944;  Bradlev  v.  Toch- 
man,  1  Hayw.  &  H.  (U.  S.)  263,  3*^  Fed.  Cas. 
No.  1,788;  Ex  p.  Burr,  2  Cranch  C.  C.  (U.  S.) 
379,  4  Fed.  Cas.  No.  2,186,  1  Wheel.  Crim. 
(N.  Y.)  503. 

See  5  Cent.  Dig.  tit.  "Attornev  and  Client," 
§  49. 

54.  Bradley  v.  Tochman,  1  Havw.  &  H. 
(U.  S.)  263,  3  Fed.  Cas.  No.  1,788! 

55.  Bradley  v.  Fisher,  13  Wall.  (U.  S.) 
335,  20  L.  ed.'  646. 

The  power  is  not  an  arbitrary  and  despotic 
one,  to  be  exercised  at  the  pleasure  of  the 
court,  or  from  ])assion,  ]n-ejudice,  or  personal 
hostility,  but  in  using  it  the  courts  should 
exercise  a  sound  and  ju^t  judicial  discretion. 
State  V.  Stiles.  4S  W.'Vn.  42r).  37  S.  E.  620; 
Exp.  Secoinbc.  1!)  Wow.  {V.  S.)  9.  15  L.  ed. 
565.  See  also  State  r.  Shumate,  48  W.  Va. 
359,  37  S.  E.  618. 

56.  Misconduct  of  partner. — An  innocent 
attorney  is  not  liable  to  disbarment  for  the 
misconduct  of  Ijis  partner.  Klingensmith  V. 
Kepler,  41  Ind.  341:  Porter  v.  Vance,  14  Lea 
(Tenn.)  629.  See  also  Kepler  r.  Klin<^en- 
smith,  50  Ind.  434. 
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generally  been  held  that  such  statutes  do  not  restrict  the  general  powers  of  the 
court  over  attorneys,  who  are  its.  officers,  and  that  they  may  be  removed  for  other 
than  statutory  grounds.^' 

(ii)  Bab  Character.  As  good  character  is  an  essential  qualification  for  the 
admission  of  an  attorney  to  practice,  he  may  be  removed  whenever  he  ceases  to 
possess  su<jh  a  character.  To  warrant  the  removal,  however,  the  attorney's  char- 
acter must  be  bad  in  bucIi  respects  as  to  show  that  he  is  unsafe  and  unfit  to  be 
trusted  with  the  powers  of  an  attorney.^ 

(ill)  Conviction  of  Crime.  Conviction  of  crime  is  good  ground  for  the 
disbarment  of  an  attorney,  such  conviction  proving  him  to  be  an  unlit  person  to 
practise  as  an  attorn ey.^'^ 

(iv)  Fraud  in  Procuring  Admission  Fraudulent  procurement  of  admis- 
sion to  practice  is  good  ground  for  disbarment,  such  conduct  making  the  attorney 


57.  Arkansas. —  Beene  v.  State,  22  Ark. 
149. 

California. —  Cohen  r.  Wright,  22  Cal.  293. 

Maine. —  Sanborn  v.  Kimball,  G4  Me.  140. 

Massachusetts. —  Boston  Bar  Assoc,  v. 
Greenhood,  168  Mass.  169,  46  N.  E.  568. 

Michigan. —  Matter  of  Mills,  1  Mich.  392. 

Missouri. —  State  r.  Laughlin,  10  Mo.  App. 
1 ;  In  re  Bowman,  7  Mo.  App.  569. 

New  Hampshire. —  Delano's  Case,  58  N.  H. 
5,  42  Am.  Rep.  555. 

Ohio.— State  v.  Chapman,  11  Ohio  430. 
-  Pennsylvania. —  Serf  ass'  Case,  116  Pa.  St. 
455,  2  Pa.  Co.  Ct.  649,  19  Wkly.  Notes  Cas. 
(Pa.)  476,  9  Atl.  674. 

West  Virginia.—  State  v.  McClaugherty,  33 
W.  Va.  250,  10  S.  E.  407. 

Wisconsin. —  In  re  0  ,  73  Wis.  602,  42 

N.  W.  221. 

U7iited  States.—  Ex  p.  Wall,  107  U.  S.  265, 
2  S.  Ct.  569,  27  L.  ed.  552;  In  re  Boone,  83 
Fed.  944. 

Contra,  Ex  p.  Trippe,  66  Ind.  531;  Ex  p. 
Smith,  28  Ind.  47 ;  Kane  r.  Haywood,  66  N.  C. 
1;  In  re  Eaton,  4  N.  D.  514,^62  N.  W.  597. 
See  also  Re  J.  B.,  6  Manitoba  19. 

58.  California. —  Matter  of  Raymond,  121 
Cal.  385,  53  Pac.  899. 

Haioaii. —  In  re  Campbell,  2  Hawaii  27. 

Kentucky. —  In  re  Woolley,  11  Bush  (Ky.) 
95;  Baker  v.  Com.,  10  Bush  (Ky.)  592. 

Massachusetts. —  O'Connell,  Petitioner,  174 
Mass.  253,  53  N.  E.  1001,  54  N.  E.  558;  Bos- 
ton Bar  Assoc.  v.  Greenhood,  168  Mass.  169, 
46  N.  E.  568. 

Alichigan. —  Matter  of  Mills,  1  Mich.  392. 

New  York. —  Percy's  Case,  36  N.  Y.  651; 
Matter  of  Goldberg,  49  N.  Y.  App.  Div.  357, 

63  N.  Y.  Suppl.  392. 

Ohio. —  In  re  Swadener,  5  Ohio  Dec.  598, 
7  Ohio  N.  P.  446;  State  v.  Eager,  4  Ohio 
Dec.  (Reprint)  351,  2  Clev.  L.  Rep.  1. 

Canada.—  In  re  O'Reilly,  1  U.  C.  Q.  B.  392, 
2  Ont.  Pr.  198. 

59.  California.—  Matter  of  Coffey,  123 
Cal.  522,  56  Pac.  448,  attempt  to  commit  ex- 
tortion. 

Colorado.-r— People  v.  Varnum,  (Colo.  1901) 

64  Pac.  202,  blackmail. 

Illinois. —  People  v.  Schintz,  181  111.  574, 
54  N.  E.  1011,  larceny. 

Michigan. —  Matter  of  McCarthy,  42  Mick. 
71,  51  N.  W.  963,  felony. 
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Montana. —  In  re  Wellcome,  23  Mont.  140, 
58  Pac.  45,  felony  or  misdemeanor  involying 
moral  turpitude. 

New  York. —  Matter  of   ,  86  N.  Y, 

563  (forgery)  ;  Matter  of  E.,  65  How.  Pr. 
(N.  Y.)  171  (perjury). 

North  Dakota. —  In  re  Simpson,  9  N.  D. 
379,  83  N.  W.  541,  embezzlement. 

Oregon. —  Ex  p.  Thompson,  32  Oreg.  499, 
52  Pac.  570,  40  L.  R.  A.  194,  larceny. 

Pennsylvania. —  H.'s  Case,  5  Pa.  Dist.  539 
(forgery)  ;  In  re  Hirst,  1  Wkly.  Notes  Cas. 
(Pa.)  18,  9  Phila.  (Pa.)  216,  31  Leg.  Int. 
(Pa.)  340. 

South  Carolina. —  State  v.  Holding,  1  Mc- 
Cord  (S.  C.)  379,  subornation  of  perjury. 

South  Dakota. —  In  re  Kirby,  10  S.  D.  322, 
73  N.  W.  92,  39  L.  R.  A.  856,  knowingly  re- 
ceiying  stolen  property  with  intent  to  con- 
vert. 

Texas. —  Scott  v.  State,  6  Tex.  Ciy.  App. 
343,  25  S.  W.  337,  felony. 

England. —  Ex  p.  Brounsall,  Cowp.  829, 
felony. 

See  5  Cent.  Dig.  tit,  "Attorney  and  Client," 
§  52. 

Effect  of  appeal. — When  an  attorney  has 
been  convicted  of  crime  in  a  United  States 
district  court  it  is  a  sufficient  cause  for  his 
disbarment  by  a  state  court,  notwithstanding 
an  appeal  has  been  taken  and  is  pending  from 
the  conviction  in  the  United  States  court. 
In- re  Kirby,  10  S.  D.  414,  73  N.  W.  907,  39 
L.  R.  A.  859. 

Effect  of  pardon.— In  Matter  of   ,  86 

N.  Y.  563,  it  was  held  that  the  court  might 
disbar  an  attorney  even  though  he  had  been 
pardoned  after  conviction  of  a  felony.  But 
see  Scott  v.  State,  6  Tex.  Civ.  App.  343,  25 
S.  W.  337  (holding  that  a  statute  authorizing 
the  disbarment  of  an  attorney  on  proof  of  a 
conviction  of  a  felony  does  not  allow  disbar- 
ment where  there  has  been  an  unconditional 
pardon)  ;  In  re  Hirst,  1  Wkly.  Notes  Cas, 
(Pa,)  18,  9  Phila.  (Pa,)  216,  31  Leg.  Int. 
(Pa.)  340  (holding  that  an  attorney  con- 
victed of  crime  will  not  be  disbarred  therefor 
where  a  number  of  years  elapse  before  the 
matter  is  brought  to  the  attention  of  the 
court).  It  has  also  been  held  that  a  pardon 
foj  a  felony  will  not  entitle  an  attorney  to 
restoration.  Matter  of  E.,  65  How.  Pr. 
(N.  Y.)  171. 
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unfit  to  be  a  member  of  the  legal  profession,  and  being  an  imposition  on  the 
court.*^ 

[\)  Fbaudulent  Conduct  Towabd  Client.  As  the  relation  between  attor- 
ney and  client  is  a  liduciarj  one,  requiring  the  utmost  good  faith  on  the  part  of 
tiie  attorney,  a  failure  of  the  latter  to  account  to  his  client  for  money  collected, 
and  the  misappropriation  of  the  same,*'^  or  any  other  unfaithful  or  fraudulent  con- 
duct toward  his  client,  showing  the  unfitness  of  the  attorney  to  handle  the  affairs 
of  others,^^  is  good  ground  for  suspension  or  disbarment. 


60.  California. —  Lowenthal's  Case,  61  Cal. 
122. 

Colorado. —  People  v.  Campbell,  26  Colo. 
481,  58  Pae.  591,  concealment  of  previous  dis- 
barment. 

Oklahoma. —  Dean  v.  Stone,  2  Okla.  13,  35 
Pac.  578. 

Petmsylvania. —  In  re  Brown,  9  Pa.  Dist. 
103,  2  Pittsb.  (Pa.)  152;  In  re  O'Grady,  4 
Wkly.  Notes  Cas.  (Pa.)  199. 

Canada. —  In  re  Ridout,  (Trin.  T.  2  &  3 
Vict.)  Robinson  &  J.  Dig.  Can.  293.  But  when 
the  attorney  had  been  admitted  for  two  years 
the  court  refused  to  strike  him  from  the  roll 
because  he  had  not  served  his  full  period  as 
an  articled  clerk.  In  re  Holland,  6  U.  C.  Q.  B. 
0.  S.  441. 

Fraud  in  procuring  admission  will  not  be 
presumed  in  proceedings  to  disbar.  In  re 
Baum,  10  Mont.  223,  25  Pac.  99. 

Failure  to  take  out  annual  certificate  is 

ground  for  suspension  where  an  attorney  prac- 
tised even  in  an  isolated  case.  Re  Clarke,  32 
Ont.  237.  See  also  Maedougall  v.  Upper  Can- 
ada Law  Soc,  18  Can.  Supreme  Ct.  2.03. 

An  information  for  disbarment  is  insuffi- 
cient which  alleges  that  an  attorney  made  a 
false  affidavit  to  the  board  of  law  examiners 
concerning  his  term  of  study,  but  fails  to 
state  that  the  affidavit  was  fraudulently  made 
with  knowledge  of  its  falsity  or  with  intent 
to  fraudulently  secure  a  certificate  of  qualifi- 
cation. People  V.  Comstock,  176  111.  192,  52 
N.  E.  67. 

Ql.  ' California. — Matter  of  Burris,  101  Cal. 
624,  36  Pac.  101;  In  re  Treadwell,  67  Cal. 
353,  7  Pac.  724. 

Colorado. — People  v.  Webster,  (Colo.  1901) 
64  Pac.  207;  People  v.  Waldron,  (Colo.  1901) 
64  Pac.  186;  People  v.  Hays,  (Colo.  1900)  62 
Pac.  832;  People  v.  Betts,  26  Colo.  521,  58 
Pac.  1091;  People  v.  Walkey,  26  Colo.  483,  58 
Pac.  591;  People  v.  Selig,  25  Colo.  505,  55 
Pac.  722;  People  v.  Ryalls,  8  Colo.'  332, 
7  Pac.  290. 

,  Georgia. —  Baker  v.  State,  90  Ga.  153,  15 
8.  E.  788. 

Hawaii. —  Matter  of  Nahoe,  3  Hawaii  255. 

Illinois. —  People  v.  Salomon,  184  111.  490, 
56  N.  E.  815;  People  v.  Cole,  84  111.  327; 
People  V.  Palmer,  61  111.  255. 

Iowa. —  Slemmer  v.  Wright,  54  Iowa  164, 
6  N.  W.  181. 

Kentucky. —  Wilson  v.  Popham,  91  Kv.  327, 
12  Ivy.  L.  Rep.  904,  15  S.  W.  859. 

Minnesota. —  In  re  Temple,  33  Minn.  343, 
23  N.  W.  463. 

Montana. —  State  v.  Baum,  14  Mont.  12,  35 
Pac.  108. 

New  Hampshire, —  Delano's  Case,  58  N.  H. 


5,  42  Am.  Rep.  555,  misappropriating  money 
received  as  tax-collector. 

New  York. —  Matter  of  Bleakley,  5  Paige 
(N.  Y.)  311.  Compare  People  v.  Brotherson, 
36  Barb.  (N.  Y.)  662. 

Ohio. —  State  v.  Hand,  9  Ohio  42;  In  re 
Swadener,  2  Ohio  Leg.  N.  478. 

Pennsylvania. —  In  re  Maires'  Case,  7  Pa. 
Dist.  297,  4  Lack.  Leg.  N.  (Pa.)  139. 

Tennessee. —  State  v.  Davis,  92  Tenn.  634, 
23  S.  W.  59. 

Wisconsin. —  In  re  O  ,  73  Wis.  602,  42 

N.  W.  221. 

United  states. —  Jeffries  v.  Laurie,  23  Fed. 
786  [affirmed  in  27  Fed.,  195]. 

Canada. —  Honan  v.  Montreal  Bar,  30  Can. 
Supreme  Ct.  1  [affirming  8  Quebec  Q.  B.  26] ; 
Harris  v.  Burne,  2  N.  W.  Terr.  (Can.)  230. 
See  also  Re  Knowles,  16  Ont.  Pr.  408. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  56. 

Liability  for  acts  of  partner. —  To  justify 
an  order  to  strike  a  solicitor  off  the  rolls 
there  must  be  personal  misconduct.  It  is  not 
enough  to  show  that  his  partner  has  been 
guilty  of  fraudulent  conduct,  from  which  a 
constructive  liability  to  pay  money  may  per- 
haps arise.  Re  McCaughey,  3  Ont.  425.  See 
also  Harris  v.  Burne,  2  N.  W.  Terr.  (Can.) 
230. 

Where,  before  the  rule  for  disbarment,  the 
funds  were  turned  over  to  the  client  and  the 

subsequent  circumstances  do  not  warrant  the 
conclusion  that  the  attorney  is  unworthy  of 
the  confidence  of  his  clients,  disbarment  or 
suspension  is  not  proper.  In  re  Lentz,  65 
N.  J.  L.  134,  46  Atl.  761,  50  L.  R.  A.  415.' 

62.  California. — Matter  of  Whittemore,  69 
Cal.  67,  10  Pac.  68. 

Connecticut. —  Fairfield  Countv  Bar  v.  Tav- 
lor,  60  Conn.  11,  22  Atl.  441,  "^13  L.  R.  A. 
767. 

Colorado. —  People  v.  Sindlinger,  (Colo. 
1901)  64  Pac.  191;  People  v.  Betts,  26  Colo. 
521,  58  Pae.  1091;  People  v.  Selig,  25  Colo. 
505,  55  Pac.  722. 

Hawaii. —  Matter  of  Koliikoa,  5  Hawaii 
279.  See  also  In  rc  Koawohunahala,  6  Ha- 
waii 112;  In  rc  Keliipio,  6  Hawaii  111. 

Illinois. —  Pooi)le  r.  Georc:o,  186  111.  122.  57 
N.  E.  804;  People  r.  Ford,  54  111.  520;  People 
r.  Lamborn,  2  111.  123. 

Iowa. —  Stale  r.  Howard.  112  Iowa  256,  83 
N.  W.  975. 

Maine. —  Strout  r.  Proctor,  71  Isle.  288. 

Montana. —  State  r.  Cadwell,  16  :Mont.  119, 
40  Pac.  176. 

New  Jersey.— Tiiio  r.  Field,  (N.  J.  1900) 
46  Atl.  952 ;  In  rc  IMcDermit,  63  N.  J.  L.  476, 
43  Atl.  685. 
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(vi)  Improfer  Treatment  of  Court — (a)  Offensive  '  Conduct  Toward 
Judges.  It  is  the  duty  of  an  attorney  not  merely  to  observe  the  rules  of 
courteous  demeanor  in  open  court,  but  also  to  abstain  out  of  court  from  all  insult- 
ing language  and  offensive  conduct  toward  the  judges  personally  for  their  judicial 
acts.    For  a  breach  of  this  duty  the  attorney  may  be  suspended  or  disbarred.^^ 


ISleio  Tor/c.— Matter  of  B          V— 10 

N.  Y.  App.  Div.  491,  42  N.  Y.  Suppl.  268. 

North  Dakota. —  In  re  Simpson,  9  N.  D. 
379,  83  N.  W.  541. 

Pennsylvania. —  Maires'  Disbarment,  189 
Pa.  St.  '99,  43  Wkly.  Notes  Cas.  (Pa.)  311, 
41  All.  988;  Serfass'  Case,  116  Pa.  St.  455, 

2  Pa.  Co.  Ct.  649,  19  Wkly.  Notes  Cas.  (Pa.) 
476,  9  Atl.  674. 

Wisconsin.— In  re  0  ,  73  Wis.  602,  42 

N.  W.  221. 

United  States. —  In  re  Boone,  83  Fed.  944: 
U.  S.  V.  Costen,  38  Fed.  24;  In  re  Snyder,  24 
Fed.  910. 

Canada. —  Re  J.  B.,  6  Manitoba  19. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  55. 

An  agreement  to  waive  his  client's  consti- 
tutional right  to  meet  the  witnesses  against 
him,  while  invalid,  is  not,  of  itself,  ground 
for  dismissal  from  the  bar.    Matter  of  Jones, 

3  Hawaii  240. 

Failure  to  disclose  to  a  client  all  his  con- 
nection with  adverse  claims,  on  being  re- 
tained, is  not  sufficient  ground  for  disbarment 
where  the  attorney  mentioned  such  claims  to 
the  client  and  believed  that  the  latter  was 
familiar  with  all  former  litigation  concern- 
ing the  transactions,  and  proceeds  no  further 
in  the  prosecution  of  the  same.  Davis  v. 
Chattanooga  Union  R.  Co.,  65  Fed.  359.  See 
also  Matter  of  Luce,  83  Cal.  303,  23  Pac.  350, 
holding  ,  that,  since  there  must  be  a  imion  of 
act  and  intent,  the  acceptance  of  a  retainer 
from  one  about  to  make  an  assignment  for  the 
benefit  of  his  creditors  while  having  in  his 
possession  a  forgotten  claim  against  such  in- 
solvent, was  not  such  unprofessional  conduct 
as  justified  disbarment. 

63.  Arkansas. —  Beene  v.  State,  22  Ark. 
149. 

California. —  Matter  of  Philbrook,  105  Cal. 
471,  38  Pac.  51L,  884,  45  Am.  St.  Kep.  59, 
characterizing  a  judge  as  a  corrupt  person  in 
a  brief. 

Colorado. —  People  v.  Brown,  17  Colo.  431, 
30  Pac.  338  (charging  judge,  in  the  pleadings, 
with  falsifying  court  records)  ;  People  v. 
Green,  9  Colo.  506,  13  Pac,  514  (charging 
judge,  in  the  pleadings,  with  accepting  bribe) ; 
People  V.  Green.  7  Colo.  237,  3  Pac.  65,  49 
Am.  Rep.  351,  7  Colo.  244,  3  Pac.  374  (as- 
sailing judge  on  the  street  with  low  epithets, 
charges  of  corruption,  etc. ) . 

Florida. —  State  v.  Maxwell,  19  Fla.  31. 

Louisiana. —  De  Armas'  Case,  10  Mart. 
(La.)  123,  using  indecorous  language  in  an 
application  for  rehearing. 

Michigan. —  In  re  Mains,  121  Mich.  603, 
80  N.  W.  714. 

Neio  York. — Matter  of  Murray,  11  N.  Y. 
Suppl.  336,  33  N.  Y.  St.  831,  charging  a  sur- 
rogate with  corrupt  practices,  in  an  affidavit 
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made  in  the  latter's  court,  and  reiterating 
the  charges  in  the  supreme  court. 

North  Dakota. —  State  v.  Root,  5  N.  D.  48-7 
67  N.  W.  590,  57  Am.  St.  Rep.  568,  threaten 
ing,  out  of  court,  to  assault  a  judge  for  hi 
official  acts. 

Pennsylvania. —  In  re  Scouten,  186  Pa.  S 
270,  42  Wkly.  Notes  Cas.  (Pa.)  227,  40  Atl. 
481  (using  foul  and  abusive  language  to  a 
judge,  involving  charges  against  the  integrity 
of  the  latter,  during  a  session  of  the  court 
but  outside  the  court-room)  ;  In  re  Smith,  2 
Lack.  Leg.  N.  (Pa.)  152. 

West  Virginia.—  State  v.  McClaugherty,  33 
W.  Va.  250,  10  S.  E.  407,  publication  in  a 
newspaper  of  an  article,  over  the  signature 
of  the  attorney,  falsely  charging  that  a  judge 
had,  for  partisan  purposes,  corruptly  com- 
bined and  conspired  with  the  executive  com- 
mittee of  the  democratic  party  and  other 
persons,  unjustly  and  improperly  to  inauce 
the  grand  jury  of  his  court  to  indict  many 
persons  for  alleged  illegal  voting,  was  held 
good  ground  for  disbarment. 

Wyoming. —  In  re  Brown,  3  Wyo.  121,  4 
Pac.  1085,  applying  to  the  court,  in  conversa- 
tion, vile,  opprobrious,  and  indecent  epithets. 

United  States. — Bradley  v.  Fisher,  13  Wall. 
(U.  S.)  335,  20  L.  ed.  646  (threats  of  per- 
sonal chastisement)  ;  U.  S.  v.  Green,  85  Fed. 
857;  In  re  Hastings,  11  Fed.  Cas.  No.  6,199, 
4  Am.  L.  Rev.  173. 

Canada. —  In  re  Hervey,  ( Mich.  T.  5  Vict. ) 
Robinson  &  J.  Dig.  Can.  309. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  60. 

Contempt  in  neglecting  to  appear  before  an 
examiner  is  not  sufficient  ground  for  suspend- 
ing an  attorney  from  the  exercise  of  his  pro- 
fession.   Com.  i;.  Newton,  1  Grant  (Pa.)  453. 

Posting  a  paper  at  the  office  door  of  a 
judge,  accusing  him  of  being  a  base  and  cor- 
rupt man,  is  not  suffi,cient  ground  for  tempo- 
rarily revoking  an  attorney's  license,  where  it 
does  not  appear  that  the  charge  had  refer- 
ence to  any  official  act  of  the  judge  or  that 
it  was  committed  in  term-time.  Neel  v.  State, 
9  Ark.  259,  50  Am.  Dec.  209. 

Scurrilous  epithets  applied  to  a  judge  in 
vacation  do  not  constitute  a  contempt  within 
the  meaning  of  Tex.  Acts  (1854),  p.  118,  §  2, 
authorizing  disbarment  for  contempts  involv- 
ing fraudulent  or  dishonorable  conduct  or. 
malpractice.    Jackson  v.  State,  21  Tex.  668. 

Suggesting,  in  a  letter,  the  retirement  of  a 
judge  as  a  means  of  restoring  public  confi- 
dence in  the  court  over  which  he  presides,  in 
response  to  a  letter  from  the  judge,  where 
such  advice  is  couched  in  respectful  language, 
is  not  such  conduct  as  will  authorize  the 
court  to  strike  the  attorney's  name  from  the 
roll,  nor  is  the  character  of  such  letter 
changed  by  its  publication  in  a  newspaper, 
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(b)  Perverting^  or  Attempting  to  Pervert^  Justice.  An  attorney  may  be 
suspended  or  disbarred  for  perverting,  or  attempting  to  pervert,  a  decision  of  a 
cause  upon  tlie  merits,  by  deceiving  or  misleading  the  court,*^-^  by  tampering  with 
witnesses,*"^  or  by  false  testimony. 

(vii)  Misuse  of  Becorbs  ''and  Papers,  An  attorney  may  be  suspended 
or  disbarred  for  improperly  falsifying,  altering,  or  abstracting  court  records  or 
papers.^' 


not  for  the  purpose  of  assailing  the  judge, 
hut  of  defending  the  lawyer's  own  reputation. 
Austin's  Case,  5  Rawle  (Pa.)  191,  28  Am. 
Dee.  657. 

The  publication  in  a  newspaper  of  a  criti- 
cism of  a  particular  case,  which  has  been  de- 
termined, by  two  attorneys  who  were  also 
editors  of  the  paper,  is  not  ground  for  dis- 
barment even  though  the  article  may  have 
been  libelous,  for,  to  amount  to  a  breach  of 
professional  duty,  it,  must  have  been  de- 
signed to  acquire  an  influence  over  the  judge 
in  the  exercise  of  his  judicial  functions  by  the 
instrumentalitv  of  popular  prejudice.  Ex  y. 
Steinman,  95  Pa.  St.  220,  40  Am.  Rep.  637 
[re/versing  8  Wkly.  Notes  Cas.  (Pa.)  296]. 

64.  Georgia. —  Baker  v.  State,  90  Ga.  153, 
15  S.  E.  788,  wherein  an  attorney  was  dis- 
barred for  making  a  false  showing  to  obtain 
a  continuance,  thereby  deceiving  the  court. 

Illinois. —  People  Pickler,  186  111.  64,  57 
N.  E.  893. 

_OMo.— Matter  of  Lundy,  14  Ohio  Cir.  Ct., 
561,  8  Ohio  Cir.  Dec.  Ill,  wherein  an  attorney 
was  suspended  for  a  year  for  erasing  from  the 
papers  in  a  cause  a  memorandum  of  dismissal 
made  thereon  by  a  judge,  such  erasure  being 
made,  with  the  intention  of  deceiving  another 
judge. 

Oregon. —  Ex  p.  Finn,  32  Oreg.  519,  52  Pac. 
756,  67  Am.  St.  Eep.  550. 

Pennsylvania. —  Bristor  v.  Tasker,  135  Pa. 
St.  110,  26  Wkly.  Notes  Cas.  (Pa.)  40,  19 
Atl.  851,  20  Am.  St.  Rep.  853;  In  re  Shoe- 
maker, 38  Wkly.  Notes  Cas.  (Pa.)  414  {af- 
firming 5  Pa.  Dist.  161,  38  Wkly.  Notes  Cas. 
(Pa.)  54]  ;  Matter  of  Deringer,  4  Wkly.  Notes 
Cas.  (Pa.)  200,  12  Phila.  (Pa.)  217,  34  Leg. 
Int.  (Pa.)  248. 

Tennessee. —  In  re  Henderson,  88  Tenn.  531, 
13  S.  W.  413. 

United  States. — Eoo  p.  Cole,  1  McCrary 
(U.  S.)  405,  6  Fed.  Cas.  No.  2,973. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  54. 

Intention  of  attorney  material. — Where  it 
is  not  clear  that  the  attorney  intended  to 
stijite  a  falsehood,  and  so  to  deceive  the  court, 
there  is  not  ground  for  disbarment.  Matter 
of  Houghton,  67  Cal.  511,  8  Pac.  52. 

65.  Matter  of  Eldridge,  82  N.  Y.  161,  2 
Ivv.  L.  Rep.  75,  37  Am.  Rep.  558 ;  Ex  p.  Mil- 
ler, 37  Oreg.  304,  60  Pac.  999;  In  re  Hirst, 

1  Wklv.  Notes  Cas.  (Pa.)  18,  9  Phila.  (Pa.) 
216,  31  Leg.  Int..  (Pa.)   340;   Ex  p.  Burr, 

2  Cranch  C.  C.  (U.  S.)  379,  4  Fed.  Cas.  No. 
•  2,186,  1  Wheel.  Crim.  (N.  Y.)  503,  in  which 

last  case  an  attorney  was  disbarred  for  ad- 
vising a  witness  for  the  prosecution  in  a  nuir- 
der  case  to  conceal  himself  so  that  his  testi- 
mony could  not  be  procured. 


Offering  an  expert   money  to   testify. — 

Where  an  attorney,  supposing  that  an  expert 
whom  he  had  hired  to  examine  a  certain  paper 
believed  the  paper  to  be  a  forgery,  offered  the 
expert  a  large  sum  of  money  to  testify  regard- 
ing the  forgery,  such  conduct  of  the  attorney, 
though  subject  to  criticism,  was  not  ground 
for  disbarment.  In  re  Barnes,  (Cal.  1888) 
16  Pac.  896. 

Unauthorized  acts  of  agent. —  On  motion 
to  disbar  attorneys  it  was  shown  that  they 
were  notified  that  the  deposition  of  a  witness 
for  wliom  they  had  sought  would  be  taken 
by  the  adverse  party.  Desiring  to  know  what 
he  would  testify,  they  sent  an  agent  to  see 
him,  with  instructions  to  try  to  incline  him 
as  favorably  toward  their  client  as  possible. 
Their  agent  induced  the  witness  to  keep  out 
of  the  way,  making  him  drunk  for  the  pur- 
pose, and  got  him  to  come  to  the  city  where 
one  of  the  attorneys  was,  and  have  a  consulta- 
tion with  the  latter  at  his  office.  There  being 
no  evidence  that  the  attorneys  directed  that 
the  witness  should  be  made  drunk,  kept  out 
of  the  way,  bribed,  or  intimidated,  it  was  held 
not  sufficient  misconduct  for  disbarment.  In 
re  Thomas,  36  Fed.  242. 

66.  Idaho.— In  re  Badger,  (Ida.  1894)  35 
Pac.  839. 

Illinois. —  People  v.  Beattie,  137  111.  553, 
27  N.  E.  1096,  31  Am.  St.  Rep.  384. 

Indiana. —  Ex  p.  Walls,  64  Ind.  461,  hold- 
ing that  obtaining  a  change  of  venue  of  a  case 
by  means  of  an  affidavit  forged  by  the  attor- 
ney was  good  ground  for  disbarment. 

loioa. —  Perry  v.  State,  3  Greene  ( Iowa ) 
550. 

New  York.— In  re  Rvan,  143  N.  Y.  528,  38 
N.  E.  963,  62  N.  Y.  St.' 822. 

Oregon. —  Ex  p.  Kindt,  32  Oreg.  474,  52 
Pac.  187. 

United  States. —  In  re  Keegan,  31  Fed.  129, 
holding  that  subscribing  to  an  affidavit  con- 
taining false  statements  was  good  ground  for 
disbarment. 

Compare  Matter  of  KnoM.  71  Cal.  584,  12 
Pac.  780,  wlierein  ])roeoodiiius  for  disbarment 
were  dismissed  where  a  young  and  inoxjieri- 
enced  attorney  ma(1(>  a  tnlso  all'ulavit.  relying 
on  the  assurance  of  an  older  la\vy(M-  that  he 
could  ]iroporlv  make  such  affidavit. 

67.  ////// o/,s\— People  r.  Picklor,  186  111. 
64,  "57  N.  E.  8!);^  People  r.  :\Ioutray,  166  111. 
630,  47  N.  E.  7!)  (aHt>rino-  bill  of  exeeptions)  ; 
People  v.  Murphy,  119  111.  159.  6  N.  E.  488; 
People  r.  Leary,  84  111.  190  (substituting  his 
name  for  client's  in  affidavit  for  alimony). 

Kentucky. —  Baker  r.  Com.,  10  Bush  (Kv.) 
592;  Rice  r.  Com..  18  B.  :Mon.  (Ky.)  472." 

Minnesota. —  In  re  Nunn.  73  "Minn.  292.  76 
N.    W.    38,    clianging   and    altering  ]niblic 
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(vm)  N ON- Professional  Misconduct.  An  attorney  may  be  suspended 
or  disbarred  for  such  misconduct  unconnected  witii  his  professional  duties  as 
shows  him  to  be  an  unfit  and  unsafe  person  to  manage  the  legal  business  of 
others.^^  It  appears  by  the  weight  of  authority  that,  if  such  misconduct  con- 
stitutes an  indictable  oft'ense,  the  courts  will  proceed  to  disbar  the  attorney  even 
though  there  has  been  no  previous  indictment  and  conviction.^^ 


records  in  the  office  of  the  clerk  of  the  district 
court. 

Mississipjn. —  Ex  p.  Brown,  1  How.  (Miss.) 
303,  antedating  a  writ  to  avoid  the  effect  of 
the  statute  of  limitations. 

Missouri. —  State  v.  Harber,  129  Mo.  271, 
31  S.  W.  889,  falsifying  the  transcript  of  evi- 
dence. 

Montana. —  State  v.  Cadwell,  16  Mont.  119, 
40  Pac.  176,  altering  a  decree  of  court,  with 
a  corrupt  purpose. 

New  York. —  Matter  of  Goldberg,  79  Hun 
(N.  Y.)  616,  29  N.  Y.  Suppl.  972,  61  N.  Y.  St. 
277;  Matter  of  Loew,  5  Hun  (N.  Y.)  462,  50 
How.  Pr.  (N.  Y.)  373;  Matter  of  Peterson,  3 
Paige  (N.  Y.)  510. 

Pennsylvania. —  Serfass'  Case,  116  Pa.  St. 
455,  2  Pa.  Co.  Ct.  649,  19  Wkly.  Notes  Cas. 
(Pa.)  476,  9  Atl.  674;  In  re  Gates,  17  Wkly. 
Notes  Cas.  (Pa.)  142,  2  Atl.  214. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  54. 

Changing  the  name  of  an  appraiser  in  an 
order  appointing  three  appraisers,  in  the  pres- 
ence of  the  three  finally  chosen,  the  clerk, 
and  attorneys  of  proponents  of  a  will,  in  ac- 
cordance with  the  custom  of  the  bar,  was  not 
such  conduct  as  to  warrant  disbarment.  Ex  p. 
Tongue,  29  Oreg.  48,  43  Pac.  717. 

Cutting  leaves  from  a  book,  not  a  book  of 
record,  which  leaves  were  not  destroyed,  but 
promptly  produced  when  called  for,  was  held 
not  to  be  a  violation  of  an  attorney's  duty. 
Matter  of  Luce,  83  Cal.  303,  23  Pac.  350. 

Interlining,  in  a  decree,  immaterial  words 
omitted  through  clerical  oversight,  after  the 
decree  has  received  the  judicial  signature, 
while  reprehensible,  does  not,  in  the  absence 
of  fraudulent  motive,  justify  disbarment. 
State  v.  Finlcy,  30  Fla.  325,  11  So.  674,  18 
L.  P.  A.  401. 

Where  an  indictment  was  secretly  returned 
to  the  files  by  an  attorney  who  had  it,  upon 
discovery  thereof,  although  he  had  denied 
liaving  it,  the  court  refused  to  suspend  him. 
State  V.  Chapman,  11  Ohio  430. 

68.  Louisiana. — Dormenon's  Case,  1  Mart. 
(La.)  129,  aiding  and  heading  an  insurrec- 
tion of  slaves  in  San  Domingo. 

Montana. —  In  re  Wellcome,  23  Mont.  450, 
59  Pac.  445. 

Pennsylvania. —  Jones'  Case,  2  Pa.  Dist. 
538,  12  Pa.  Co.  Ct.  229,  making  a  false  state- 
ment regarding  the  law,  with  the  intent  of 
stirring  up  a  riot. 

Wisconsin. —  In  re  O  ,  73  Wis.  602,  42 

N.  W.  221. 

United  States.— Ex  p.  Wall,,  107  U.  S.  265, 
2  S.  Ct.  569,  27  L.  ed.  552;  Ex  p.  Burr,  2 
Cranch  C.  C.  (U.  S.)  379,  4  Fed.  Cas.  No. 
2,186,  1  Wheel,  Crim.  (N.  Y.)  503  (partici- 
pating in  a  Ijmching  as  leader  of  a  mob ) . 
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England. —  Matter  of  Blake,  3  E.  &  E.  34. 
6  Jur.  N.  S.  242,  30  L.  J.  Q.  B.  32,  2  L.  T.  Rep. 
N.  S.  429,  107  E.  C.  L.  34. 

Compare  New  York  Bank  v.  Stryker,  1 
Wheel.  Crim.  (N.  Y.)  330  (holding  that  an 
attorney  cannot  be  disbarred  for  a  non- in- 
dictable offense  not  affecting  his  office)  ;  Ex  p. 
Steinman,  95  Pa.  St.  220,  40  Am.  Rep.  637 
[reversing  8  Wkly.  Notes  Cas.  (Pa.)  296]; 
Dickens'  Case,  67  Pa.  St.  169,  5  Am.  Rep. 
420  (which  hold  that  discreditable  acts,  if 
not  infamous  and  not  connected  with  the  at- 
torney's duty,  will  not  give  the  court  juris- 
diction to  strike  him  from  the  roll). 

Appropriating  money  arising  from  a  wrong- 
ful mortgage  and  sale  of  property  conveyed 
to  an  attorney  by  a  deed  of  trust,  not  as  a 
result  of  his  professional  advice,  but  simply 
as  a  friendly  office,  Vv^ill  not  justify  a  sum- 
mary disbarment.  People  v.  Appleton,  105 
111.  474,  44  Am.  Rep.  812. 

Misconduct  toward  other  attorneys. — An 
attorney  has  been  disbarred  for  attempting  to 
make  the  opposing  attorney  drunk  in  order  to 
obtain  the  advantage  of  him  in  the  trial  of  a 
case  (Dickens'  Case,  67  Pa.  St.  169,  5  Am. 
Rep.  420),  for  intermeddling  between  a 
brother  attorney  and  his  client  (Baker  v. 
State,  90  Ga.  153,  15  S.  E.  788),  and  for 
instituting  disbarment  proceedings  against  a 
brother  attorney  for  improper  motives  and 
without  just  grounds  (Matter  of  Kelly,  62 
N.  Y.  198).  See,  however,  People  v.  Berry,  17 
Colo.  322,  29  Pac.  904,  holding  that,  where  tlie 
attorney's  misconduct  consisted  in  alleging  in 
a  petition  unnecessary  scandalous  matter  as  to 
the  moral  character  of  another  attorney,  there 
is  an  adequate  remedy  by  contempt  proceed- 
ings in  the  court  in  which  the  petition  was 
filed,  and  that  the  supreme  court  will  not 
disbar  an  attorney  therefor. 

Misrepresentation  in  a  newspaper  of  facts 
connected  with  the  trial  of  a  cause,  by  the 
editor,  who  was  also  an  attorney  of  the  court, 
will  not  justify  disbarment.  In  re  Greevy,  4 
Wkly.  Notes  Cas.  (Pa.)  308. 

69.  Florida. —  State  v.  Finley,  30  Fla.  302, 
11  So.  500. 

Indiana. —  Ex  p.  Walls,  64  Ind.  461. 

Iowa. —  Perry  v.  State,  3  Greene  ( Iowa ) 
55a 

Maine. —  Sanborn  v.  Kimball,  64  Me.  140, 

Montana. —  State  f>.  Cadwell,  16  Mont.  119, 
40  Pac.  176. 

New  Hampshire. —  Delano's  Case,  58  N.  H. 
5,  42  Am.  Rep.  555. 

New  Forfc.— Percy's  Case,  36  N.  Y.  651. 

Oregon. —  State  v.  Winton,  11  Oreg.  456,  5 
Pac.  337,  50  Am.  Rep.  486. 

Pennsylvania. —  Gates'  Case,  1  Pa.  Co.  Ct. 
236.  Contra,  Ex  p.  Steinman,  95  Pa.  St.  220, 
40  Am.  Rep.  637 ;  H.'s  Case,  5  Pa.  Dist.  539. 
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(ix)  Professional  Misconduct.  Professional  misconduct  or  neglect  of 
duty  as  an  attorney  is  a  good  ground  for  suspension  or  disbarment.'^ 


Tennessee. —  Smith  v.  State,  1  Yerg.  (Tenn.) 
228. 

United  States.—  Ex  p.  Wall,  107  U.  S.  265, 
2  S.  Ct.  569,  27  L.  ed.  552;  In  re  Wall,  13 
Feci.  814. 

Contra,  holding  that  there  must  be  an  in- 
dictment and  conviction. 

Arkansas. —  Beene  v.  State,  22  Ark.  149. 

California. —  In  re  Lowenthal,  (Cal.  1894) 
37  Pac.  526;  Matter  of  Stephens,  102  Cal. 
264,  36  Pac.  586;  In  re  Tilden,  (Cal.  1891) 
25  Pac.  687 ;  People  v.  Treadwell,  66  Cal.  400, 

5  Pac.  686,  in  which  last  case  it  was  held  that 
proceedings  for  disbarment,  instituted  dur- 
ing the  pendency  of  an  appeal  from  a  judg- 
ment of  conviction,  were  premature, 

Idaho. —  In  re  Tipton,  (Ida.  1895)  42  Pac. 
504. 

Illinois. —  People  v.  Comstock,  176  111.  192, 
52  N.  E.  67. 

Neiv  Jersey. — Anonymous,  7  N.  J.  L.  162. 

North  Carolina. —  Kane  v.  Haywood,  66 
N.  C.  1. 

The  English  rule  is  accurately  stated  by 
Bradley,  J.,  in  Ex  p.  Wall,  107  U.  S.  265, 
280,  2  S.  Ct.  569,  27  L.  ed.  552,  559,  as  fol- 
lows: "An  attorney  will  be  struck  off  the 
roll  if  convicted  of  felony  or  if  convicted  of  a 
misdemeanor  involving  want  of  integrity,  even 
though  the  judgment  be  arrested  or  reversed 
for  error;  and  also,  without  a  previous  con- 
viction, if  he  is  guilty  of  gross  misconduct  in 
his  profession  or  of  acts  which,  though  not 
done  in  his  professional  capacity,  gravely 
affect  his  character  as  an  attorney;  but  in  the 
latter  case,  if  the  acts  charged  are  indictable 
and  are  fairly  denied,  the  court  will  not  pro- 
ceed against  him  until  he  has  been  convicted 
by  a  jury;  and  will  in  no  case  compel  him 
to  answer  under  oath  to  a  charge  for  which 
he  may  be  indicted." 

70.  California. —  In  re  Stephens,  84  Cal.  77, 
-24  Pac.  46;  Matter  of  Tyler,  71  Cal.  353,  12 
Pac.  289,  13  Pac.  169;  Matter  of  Cowdery,  69 
Cal.  32,  10  Pac.  47,  58  Am.  Rep.  545  (accept- 
ing retainer,  after  expiration  of  term  as  city 
attorney,  not  to  appear  for  city  in  certain 
pending  suits)  ;  People  v.  Spencer,  61  Cal. 
128  (appearing  for  defendant  against  whom, 
as  district  attorney,  he  had  drawn  the  indict- 
ment ) . 

Colorado. —  People  v.  Varnum,  (Colo.  1901) 
64  Pac.  202  (blackmailing)  ;  People  v.  Manus, 
(Colo.  1900)  62  Pac.  840  (larceny  of  law 
books)  ;  People  v.  Keegan,"  18  Colo.  237,  32 
Pac.  424,  36  Am.  St.  Rep.  274  (obtaining  a 
judgment  in  aiding  another  to  carry  out  a 
fraud)  ;  People  v.  McCabe,  18  Colo.  i86,  187, 
32  Pac.  280,  36  Am.  St.  Rep.  270,  19  L.  R.  A. 
231  (repeated  publication  in  a  newspaper  of 
the  following  advertisement:  "Divorces  le- 
gally obtained  verv  quietly;  good  everywhere. 
Box  2344,  Denver    ) . 

Hawaii. —  Matter  of  Achi,  10  Hawaii  7; 
]\Iatter  of  Paakiki,  8  Hawaii  518. 

Illinois. —  People  v.  Murphy,  119  111.  159, 

6  N.  E.  488;  People  v.  Goodrich,  ,79  111.  148 


(advertising  to  procure  divorces  without 
compliance  with  the  requisites  of  the  law). 

Missouri. —  Ex  p.  Krieger,  7  Mo.  App.  367, 
filing  a  sham  petition  in  order  to  obtain  the 
taking  of  a  deposition,  that  the  testimony 
might  be  published  in  a  newspaper. 

New  Yorfc.— Matter  of  Gale,  75  N.  Y.  526 
(collusion  in  obtaining  divorce)  ;  Matter  of 

B          V  ,  10  N.  Y.  App.  Div.  491,  42 

N.  Y.  Suppl.  268;  Matter  of  Titus,  21  N.  Y. 
Suppl.  724,  50  N.  Y.  St.  636.;  Matter  of  Bleak- 
ley,  5  Paige  (N.  Y. )  311  (purchasing  de- 
mands for  purpose  of  instituting  suit  thereon 
and  agreeing  to  accept  as  compensation  a  per- 
centage of  amount  recovered)  ;  New  York 
Bank  v.  Stryker,  1  Wheel.  Crim.  (N.  Y.)  330. 

North  Dakota. —  In  re  Crum,  7  N.  D.  316, 
75  N.  W,  257 ;  State  v.  Root,  5  N.  D.  487,  67 
N.  W.  590,  57  Am.  St.  R«p.  568. 

Ohio. —  In  re  Cunningham,  9  Ohio  Dec. 
(Reprint)  717,  16  Cine.  L.  Bui.  447,  19  Cine. 
L.  Bui.  315;  In  re  Dellenbaugh,  17  Ohio  Cir. 
Ct.  336;  Matter  of  Burke,  17  Ohio  Cir.  Ct. 
315,  9  Ohio  Cir.  Dec.  350. 

Oregon. —  Ex  p.  Ditchburn,  32  Oreg.  538, 
52  Pac.  694. 

Pennsylvania. —  Maires'  Case,  7  Pa.  Dist. 
297,  4  Lack.  Leg.  N,  (Pa.)  139  (employing 
runners  and  gaying  them  for  hunting  up 
cases)  ;  Gates'  Case,  1  Pa.  Co.  Ct.  236;  In  re 
Kensington,  etc..  Turnpike  Road  Co.,  12  Phila. 
(Pa.)  611,  35  Leg.  Int.  (Pa.)  152;  Ex  p. 
Orwig,  31  Leg.  Int.  (Pa.)  20;  Matter  of  Car- 
ter, 1  Phila.  (Pa.)  507,  11  Leg.  Int.  (Pa.) 
210  (conversing  with  jurors  concerning  cli- 
ent's case ) . 

Tennessee. —  Smith  v.  State,  1  Yerg.  (Tenn.) 
228,  accepting  a  challenge  to  fight  a  duel,  or 
fighting  a  duel  in  another  state  and  killing 
his  adversary. 

Texas. —  Dillon  v.  State,  6  Tex.  55,  com- 
mencing suit  for  divorce  without  authority. 

Vermont. —  In  re  Jones,  70  Vt.  71,  39  Atl. 
1087  (misconduct  as  prosecuting  attorney  for 
the  state);  Re  Enright,  67  Vt.  351,  3f  Atl. 
786  (offering  to  sell  evidence  to  adverse  at- 
torney ) . 

United  States. — In  re  Kirbv,  84  Fed.  600; 
In  re  Wall,  13  Fed.  814;  U.'S.  r.  Porter,  2 
Cranch  C.  C.  (U.  S.)  60,  27  Fed.  Cas.  Xo. 
16,072. 

Canada. —  Re  Titus,  5  Ont.  87.  See  also 
Rex  V.  Whiteliead,  Taylor  (U.  C)  476, 

Making  motions,  the  grounds  of  which  are 
not  supported  by  the  facts  of  the  case,  does 
not  empower  any  court  whatsoever  to  strike 
an  attornev  irom  the  rolls.  Fletcher  r.  Dain- 
gerfiold,  20  Cal,  427. 

Misdemeanor  in  his  professional  capacity," 
in  the  statut<'  relating  to  attorneys,  does  not 
mean  oflenses  punishable  by  line  and  impris- 
onment in  the  county  jail,  but  merely  ]irofes- 
sional  misdemeanor.  In  rc  Bowman,  7  Mo. 
App,  569,  See  also  State  r,  Robinson,  26  Tex. 
367,  holding  that  section  8  of  tlie  Texas  act 
of  1846.  declaring  that  any  attorney  guilty 
of  any  malpractice  shall  he  liable  to  be  sus- 
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e.  Proceedings — (i)  Nature  of.  "While  proceedings  to  suspend  or  disbar 
attorneys  are  special  and  of  a  summary  character,  resulting  from  the  inherent 
power  of  the  courts  over  their  officers,''^  attorneys  cannot  be  deprived  of  their 
right  to  practise  without  notice  and  an  opportunity  to  be  heard,  whether  the 
court  proceed  under  statute  or  in  the  exercise  of  its  inherent  power."^^  As  such 
proceedings  are  intended,  not  for  punishment,  but  for  the  protection  of  the  courts 
and  the.  profession,  they  are  generally  held  not  to  be  of  a  criminal  nature.'*^ 
Where  properly  instituted,  they  are  dae  process  of  law,  and  not  an  invasion  of  the 
constitutional  provision  that  no  person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.''* 


pended,  does  not  relate  to  conduct  or  malprac- 
tice constituting  any  of  the  offenses  named  in 
section  5  of  said  act,  which  provides  that  no 
person  convicted  of  perjury,  bribery,  etc., 
shall  have  a  license  as  an  attorney. 

Offering  to  sell  to  a  newspaper  the  confes- 
sion of  a  defendant  accused  of  murder,  while 
such  defendant's  trial  was  going  on,  is  not 
ground  for  disbarment,  where  the  negotiations 
were  closed  without  any  confession  having 
been  received,  or  sold,  or  caused  to  be  pub- 
lished. Matter  of  Haymond,  121  Cal.  385,  53 
Pac.  899. 

Receiving  money  for  campaign  purposes 

while  a  candidate  for  office,  which  money  was 
afterward  returned,  does  not  warrant  the  dis- 
harment  of  the  candidate  after  his  election. 
People  r.  Goddard,  11  Colo.  259,  18  Pac.  338. 
-  Seduction  of  a  stenographer  and  confiden- 
tial secretary  is  not  unprofessional  conduct 
involving  moral  turpitude  within  the  mean- 
ing of  a  statute  providing  for  the  disbarment 
of  attorneys.  State  v.  Byrkett,  4  Ohio  Dec. 
89,  3  Ohio'N.  P.  28. 

Uniting  the  functions  of  attorney  and  con- 
stable at  the  same  time  is  not  an  offense 
derogatory  to  the  discipline  and  honor  of  the 
bar.  O'Farrell  v.  Quebec  Dist,  Bar  Council, 
1  Quebec  154. 

Where  an  attorney  was  tried  and  acquitted 
of  a  crime,  it  is  no  ground  for  his  disbarment 
that,  pending  the  criminal  proceedings,  he 
asked  the  district  attorney  for  time  in  which 
to  fix  up  the  case  with  the  prosecutor.  Ex  p. 
Trunibore.  39  Leg.  Int.  (Pa.)  356. 

71.  Florida.— State  v.  Maxwell,  19  Fla.  31. 
lotva. —  State  v.  Clarke,  46  Iowa  155. 
Kentucky. — Rice  v.  Com.,  18  B.  Mon.  (Ky.) 

472. 

Montana. —  In  re  Wellcome,  23  Mont.  259, 
58  Pac.  711. 

New  York. —  Matter  of  Attorney,  83  N.  Y. 
164. 

United  States. —  Bradlev  v.  Fisher,  13  Wall. 
fU.  S.)  335,  20  L.  ed.  646  [affirming  7  D.  C. 
32]  :  Ex  p.  Burr,  2  Cranch  C.  C.  (U.  S.)  379, 
4  Fed.  Cas.  No.  2,186,  1  Wheel.  Crim.  (N.  Y.) 
503. 

72.  Arka7}sas. —  Beene  r.  State,  22  Ark. 
149. 

California. —  People  v.  Turner,  1  Cal.  143, 
52  Am.  Dec.  295. 

Colorado. —  In  re  Walkey,  26  Colo.  161,  56 
Pac.  576,  holding  that,  where  the  statute  regu- 
lating disbarment  proceedings  did  not  direct 
how  the  notice  should  be  served,  the  mailing 
of  copies  of  the  charges  was  good  service. 

[II,  B,  3,  e,  (i)] 


Indiana. —  Pleffren  v.  Jayne,  39  Ind.  463,  13 
Am.  Rep.  281. 

Zoiya.— State  v.  Start,  7  Iowa  499. 

Kansas. —  In  re  Peyton,  12  Kan.  398.  . 

Maine. —  Sanborn  v.  Kimball,  64  Me.  140 
[follotoed  in  Strout  v.  Proctor,  71  Me.  288]. 

Mississippi. —  Ex  p.  Heyf  ron,  7  How.  (Miss.) 
127. 

New  York. —  Matter  of   ,  86  N.  Y. 

563;  Saxton  v.  Stowell,  11  Paige  (N.  Y.) 
526. 

Oklahoma. —  Matter  of  Brown,  2  Okla.  590, 
39  Pac.  469. 

Pennsylvania. —  Ex  p.  Steinman,  95  Pa.  St. 
220,  40  Am.  Rep.  637. 

Virginia. —  Ex  p.  Fisher,  6  Leigh  (Va.) 
619. 

United  States. —  Ex  p.  Robinson,  19  Wall. 
(U.  S.)  505,  22  L.  ed.  205. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  68.  _ 

73.  District  of  Columbia. —  Bradley  v. 
Fisher,  7  D.  C.  32  [affirmed  in  13  Wall.  (U.  S.) 
335,  20  L.  ed.  646]. 

Massachusetts. —  Randall,  Petitioner,  11 
Allen  (Mass.)  473. 

Montana. —  In  re  Wellcome,  23  Mont.  450, 
59  Pac.  445. 

North  Dakota. —  In  re  Crum,  7  N.  D.  316, 
75  N.  W.  257. 

Ohio. —  In  re  Palmer,  15  Ohio  Cir.  Ct.  94. 
Compare  State  v.  Bvrkett,  4  Ohio  Dec.  89,  3 
Ohio  N.  P.  28. 

Oregon. —  Ex  p.  Finn,  32  Oreg.  519,  52  Pac. 
756,  67  Am.  St.  Rep.  550;  State  v.  Winton, 
11  Oreg.  456,  5  Pac.  337,  50  Am.  Rep.  486. 

Texas.— Scott  v.  State,  86  Tex.  321,  24 
S.  W.  789.  Compare  State  v.  Tunstall,  51 
Tex.  81. 

United  States. —  Ex  p.  Wall,  107  U.  S.  265, 
2  S.  Ct.  569,  27  L.  ed.  552 ;  Philbrook  v.  New- 
man, 85  Fed.  139;  Ex  p.  Burr,  2  Cranch  C.  C. 
(U.  S.)  379,  4  Fed.  Cas.  No.  2,186,  1  Wheel. 
Crim.  (N.  Y.)  503. 

England. —  Ex  p.  Brounsall,  Cowp.  829. 

Contra. — Alabama. —  Thomas  v.  State,  58 
Ala.  365. 

Indiana. —  Klingensmith  v.  Kepler,  41  Ind. 
341. 

Kansas. —  In  re  Peyton,  12  Kan.  398. 

Michigan. —  Matter  of  Baluss,  28  Mich.  507. 

New    York. —  Matter    of   ,  1  Hun 

(N.  Y.)  321. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  48. 

74.  Ex  p.  Wall,  107  U.  S.  265,  2  S.  Ct. 
56&,  27  L.  ed.  552. 
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(ii)  Conduct  of — (a)  In  General?^  In  proceedings  for  suspension  or  dis- 
barment tlie  practice  is  for  the  court  to  issue  a  rule  or  order  upon  the  attorney, 
reciting  the  substance  of  the  information  or  charges  against  him,  and  requiring 
liim  to  show  cause  why  he  should  not  be  suspended  or  disbarred.'^^  It  is  not  nec- 
essary that  the  proceedings  should  be  founded  upon  formal  allegations."^^  They 
are  often  instituted  upon  information  developed  in  the  progress  of  a  cause,  or 
from  what  the  court  learns  of  the  conduct  of  the  attorney  from  its  own  observa- 
tion,'^ being  sometimes  moved  by  third  parties  upon  affidavit,'^^  and  sometimes 
taken  by  the  court  upon  its  own  motion.^*^  The  manner  in  which  the  proceeding 
shall  be  conducted,  so  that  it  be  without  oppression  or  unfairness,  is  a  matter  of 
judicial  regulation. 

(b)  Charges.  While  the  charges  against  an  attorney,  on  proceedings  for  sus- 
pension or  disbarment,  need  not  be  formal  or  technical,^^  they  should  be  suf- 


75.  Necessity  of  notice  see  supra,  II,  B,  3, 
c,  (I). 

76.  Beene  v.  State,  22  Ark.  149;  State  v. 
Watkins,  3  Mo.  480;  Percy's  Case,  36  N.  Y. 
651.  See  also  Walker  i?.  Com.,  8  Bush  (Ky.) 
86 ;  State  v.  Stiles,  48  W.  Va.  425,  37  S.  "E. 
620. 

For  forms  of  orders  to  show  cause  see  In  re 
Woolley,  11  Bush  (Kv.)  95;  Ex  p.  Wall,  107 
U.  S.  265,  2  S.  Ct.  569,  27  L.  ed.  552. 

Want  of  service  of  a  rule  to  show  cause  is 
waived  by  the  attorney  appearing  to  defend 
himself.  State  v.  Kirke,  12  Fla.  278,  95 
Am.  Dec.  314. 

The  pleadings  are  not  controlled  by  com- 
'mon-law  rules  in  proceeding  to  disbar.  State 
i;.  Maxwell,  19  Fla.  31. 

77.  Sanborn  v.  Kimball,  64  Me.  140;  Bos- 
ton Bar  Assoc.  v.  Greenhood,  168  Mass.  169, 
46  N.  E.  568;  Randall,  Petitioner,  11  Allen 
(Mass.)  473;  In  re  Bowman,  7  Mo.  App.  569; 
Randall  v.  Brigham,  7  Wall.  (U.  S.)  523,  19 
L.  ed.  285;  Philbrook  v.  Newman,  85  Fed. 
139:  In  re  Wall,  13  Fed.  814,  27  Alb.  L.  J. 
91. 

When  entitled  to  charges. — Where  the  facts 
upon  which  alleged  misconduct  is  based  are 
not  at  issue  in  a  case  passed  upon  by  the 
court  and  do  not  occur  in  the  presence  of  the 
court,  the  attorney  is  entitled  to  have  specific 
charges  preferred  against  him,  and  an  oppor- 
tunity for  meeting  them.  Matter  of  Achi,  8 
Hawaii  216. 

78.  Matter  of  Wool,  36  Mich.  299,  where 
the  misconduct  of  the  attorney  had  come  out 
in  an  equity  hearing,  where  the  court  had  it- 
self heard  the  cause  and  passed  upon  the  facts, 
and,  accordingly,  the  order  to  show  cause  was 
based  on  the  decree  in  equity. 

79.  Proceedings  may  be. instituted  by  a 
bar  association  (Fairfield  County  Bar  v.  Tay- 
lor,.60  Conn.  11,22  Atl.  441,  13  L.  R.  A.  767; 
Boston  Bar  Assoc.  i;.  Greenhood,  168  Mass.  169, 
46  N.  E.  568),  by  the  prosecuting  attorney 
{hi  re  Shepard,  109  Mich.  631,  67  N.  W.  971), 
or  by  the  attorney-general  (see  Attorney- 
General).  But  in  People  v.  Allison,  68  111. 
151,  it  was  intimated  that  an  attorney  would 
not  be  disbarred  at  the  relation  of  a  stranger 
for  failure  to  pay  over  money  to  a  client  who 
had  made  no  complaint. 

The  court  may  require  a  member  of  the 
bar  to  prosecute  charges  against  an  attorney 
looking  to  his  disbarment.    State  v.  Harber, 


129  Mo.  271,  31  S.  W.  889.  But  the  appoint- 
ment of  an  attorney  to  draw  up  the  accusation 
is  not  necessary  where  the  proceedings  are 
commenced  by  an  individual,  and  not  by  the 
direction  of  the  court.  Byington  v.  Moore, 
70  Iowa  206,  30  N.  W.  485. 

Conducted  in  whose  name. —  The  proceed- 
ings may  be  conducted  in  the  name  of  the 
state  (Turner  v.  Com.,  2  Mete.  (Ky.)  619), 
but  need  not  be  so  conducted  {In  re  Bowman, 
7  Mo.  App.  569;  In  re  Crum,  7  N.  D.  316,  75 
N.  W.  257)  ;  or  in  the  name  of  a  client  (Wil- 
son V.  Popham,  91  Ky.  327,  12  Ky.  L.  Rep. 
904,  15  S.  W.  859). 

Waiver  of  objection  to  manner  of  com- 
mencement.—Although,  by  statute,  a  prosecu- 
tion against  one  attorney  for  misconduct  may 
be  instituted  by  information  or  motion  of  two 
or  more  practising  attorneys,  a  defendant,  by 
appearing  and  answering  to  a  motion  of  one 
attorney,  waives  objection  to  the  form  of  pro- 
ceeding that  it  was  commenced  by  only  one. 
Jackson  v.  State,  21  Tex.  668. 

80.  Walker  v.  Com.,  8  Bush   (Kv.)  86; 

Matter  of  ,  86  N.  Y.  563 ;  Percy's  Case, 

36  N.  Y.  651;  In  re  Orton,  54  Wis.  379,  385, 
UN.  W.  584,  in  which  last  case  the  court 
said :  "  The  fact  that  the  circuit  court,  on 
its  own  motion,  granted  an  order  to  show 
cause,  requires  no  comment.  It,  was  the  duty 
of  the  circuit  judge,  on  his  attention  being 
called  to  the  pleadings  in  the  case  of  Wheeler 
■z;.  Orton,  pending  before  him,  to  issue  such  an 
order  if  he  thought  there  was  anji^hing  in 
the  answers  of  Mr.  Orton  which  the  interest 
of  the  public  or  the  integrity  of  the  profession 
required  should  be  investigated.  Courts  in- 
stitute these  proceedings  on  their  own  motion 
where  papers  are  presented  showing  that  there 
are  probable  grounds  for  believing  that  at- 
torneys have  been  guilty  of  acts  of  misconduct 
in  their  practice  which  render  them  unfit 
longer  to  be  members  of  the  bar." 

81.  Field,  J.,  in  Randall  r.  Brigham,  7 
Wall.  (U.  S.)  523,  19  L.  ed.  285  [cited  with 
approval  in  ///  re  Shepard,  109  Mich.  631,  67 
N.  W.  971;  U.  S.  r.  Parks,  93  Fed.  414: 
Philbrook  r.  Newman,  85  Fed.  139]. 

82.  Randall  r.  Bris^ham,  7  Wall.  (U.  S.) 
523,  19  \j.  ed.  285. 

For  form  of  petition  for  disbarment  see 
Serfass'  Case,  116  Pa.  St.  455,  2  Pa.  Co.  Ct. 
049.  19  Wkly.  Notes  Cas.  (Pa.)  476,  9  Atl. 
674. 
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ficiently  specific  and  particular  to  apprise  the  attorney  of  the  precise  nature  of: 
the  accusation  against  him,^^  and  should  be  on  oath.^* 

(c)  Defenses.  In  proceedings  for  suspension  or  disbarment  the  accused  attor- 
ney may  demur,  and,  if  the  demurrer  is  overruled,  he  will  be  allowed  time  to 
prepare  and  file  his  answer  to  the  charges.^^    In  such  proceedings  the  statute  of 


83.  Florida.—  State  v.  Finley,  30  Fla.  302, 
11  So.  500,  30  Fla.  325,  11  So.  674,  18  L.  R.^A. 
401;  State  v.  Kirke,  12  Fla.  278,  95  Am.  Dee. 
314. 

Illinois. —  People  v.  Allison,  68  111.  151. 
Iowa. —  Perry  v.  State,  3  Greene  ( Iowa ) 
550. 

Michigan. —  Dickinson  v.  Dustin,  21  Mich. 
561 ;  Matter  of  Mills,  1  Mich.  392. 

Isfew  Mexico. —  In  re  Veeder,  (N.  M.  1901) 
65  Pac.  180. 

Wisconsin. —  In  re  Orton,  54  Wis.  379,  382, 
11  N.  W.  584,  wherein  the  court  said:  "If 
.charges  of  professional  misconduct  are  made, 
common  justice  requires  that  he  should  know 
just  what  they  are,  and  have  a  full  oppor- 
tunity to  meet  them.  Therefore,  specific,  dis- 
tinct, special  charges  should  be  clearly  made, 
in  some  form  and  in  some  manner,  before  he 
is  called  upon  to  make  his  defense." 

United  States. — Esc  p.  Burr,  2  Cranch  C.  C. 
(U.  S.)  379,  4  Fed.  Cas.  No.  2,186,  1  Wheel. 
Crim.  (N.  Y.)  503. 

Canada. —  In  re  Tremayne,  14  U.  C.  C.  P. 
257,  holding  that  a  certificate  of  the  clerk  of 
the  court,  on  which  an  application  under  the 
rule  of  court  is  made  to  have  the  attorney 
struck  ojff  the  rolls  in  another  court,  should 
show  the  ground  on  which  he  was  struck 
off.  The  application  should  also  be  for  a 
rule  to  show  cause,  and  should  not  be  made 
on  the  last  day  of  term. 

Compare  Thomas  v.  State,  55  Ala.  365,  hold- 
ing that,  the  statutory  proceedings  for  dis- 
barment being  in  the  nature  of  a  criminal 
proceeding,  the  information  must  disclose 
with  certainty  the  facts  of  misconduct,  and 
that  defendant  is  amenable  to  the  proceeding. 

It  is  no  objection  that  the  facts  were  stated 
in  narrative  form,  without  allegations  con- 
necting them  with  the  general  charges  of  mis- 
conduct, where  facts  are  stated  showing  such 
misconduct  on  the  part  of  the  attorney  as  is 
sufficient  to  put  him  upon  his  trial.  In  re 
Lowenthal,  78  Cal.  427,  21  Pao.  7. 

Variance  between  general  charge  and  speci- 
fications.— Where  a  complaint  alleges  that  an 
attorney  is  guilty  of  professional  misconduct 
"  in  the  following  particulars,"  but  the 
charges  set  out  do  not  relate  to  professional 
conduct,  a  demurrer  will  be  sustained.  State 
V.  Cadwell,  (Mont.  1894)  36  Pac.  85. 

When  based  upon  a  criminal  conviction, 
the  information  should  set  out  the  offense  of 
which  the  attorney  was  convicted  (U.  S.  V. 
Clark,  76  Fed.  560),  and,  where  the  ground 
of  disbarment  is  conviction  of  a  misdemeanor 
involving  moral  turpitude,  it  must  be  alleged 
that  moral  turpitude  M^as  involved  in  the  acts 
constituting  the  crime  (State  v.  Bannon, 
(Oreg.  1895)  42  Pac.  869). 

84.  State  v.  Kirke,  12  Fla.  278,  95  Am. 
Dec.  314;  Ex  p.  Burr,  9  Wheat.  (U.  S.)  529, 

[II,  B,  3,  e,  (II),  (b)] 


6  L.  ed.  152.  Compare  Ex  p.  Wall,  107  U.  S. 
265,  2  S.  Ct.  569,  27  L.  ed.  552,  holding  that, 
where  an  attorney  assisted  a  mob  in  taking 
a  prisoner  from  the  jail  and  hanging  him  in 
the  court-yard,  and,  in  consequence  of  the  ex- 
citement, no  one  w^as  willing  to  make  an 
affidavit  against  the  attorney,  the  proceedings 
were  valid,  even  though  the  charges  were  not 
made  on  affidavit. 

Verification  on  information  and  belief  by  a 
prosecuting  attorney  is  sufficient.  In  re 
Shepard,  109  Mich.  631,  67  N.  W.  971.  See 
also  In  re  Wellcome,  23  Mont.  213,  58  Pac. 
47,  holding  that,  under  Mont.  Code  Civ.  Proc. 
§  420,  which  provides  that  an  accusation  must 
be  verified  by  an  oath  that  the  charges  therein 
are  true,  an  accusation  in  disbarment  proceed- 
ings wherein  some  of  the  charges  are  verified 
only  on  information  and  belief,  and  others  are 
positively  sworn  to,  is  partially  valid,  and 
will  stand  against  an  objection  aimed  at  the 
entire  accusation. 

Insufficient  verification. — Where  the  accusa- 
tion was  signed  by  two  informants,  and  all 
the  allegations  of  acts  on  the  part  of  the  at- 
torney were  upon  information  of  such  in- 
formants, a  verification  upon  information  and 
belief  of  a  third  person,  without  explanation, 
why  it  was  not  made  by  one  of  the  informants, 
was  insufficient.  Matter  of  Hotchkiss,  58  Cal. 
39.  See  also  Matter  of  Hudson,  102  Cal.  467, 
36  Pac.  812. 

85.  In  re  Lowenthal,  78  Cal.  427,  21  Pac.  7. 

Disavowal  of  an  intent  to  commit  con- 
tempt is  sufficient  to  excuse,  if  not  acquit, 
even  though  in  a  subsequent  paragraph  of  his 
answer  the  attorney,  an  editor,  insists  that 
the  article  complained  of  was  not  libelous 
and  did  not  transcend  the  limits  to  criticism 
upon  public  men  allowed  to  the  freedom  of 
the  press.   Ex  p.  Biggs,  64  N.  C.  202. 

Misconduct  of  an  attorney  is  not  cured  by 
his  consent,  under  legal  compulsion,  to  an 
order  rectifying  the  effects  thereof  ( Matter  of 

B          V  ,  10  N.  Y.  App.  Div.  491,  42 

]Sr.  Y.  Suppl.  268 ) ,  nor  by  the  fact  that  such 
conduct  was  customary  in  the  community 
where  the  attorney  resided  [Ex  p.  Finn,  32 
Oreg.  519,  52  Pac.  756,  67  Am.  St.  Rep.  550). 
Neither  is  it  a  defense,  to  a  motion  to  sus- 
pend an  attorney  for  failure  to  pay  over 
money  collected  by  him,  that  he  is  holding 
the  same  to  indemnify  himself  for  sums  of 
money  owing  him  by  the  collecting  agency 
through  whom  he  received  the  claim  for  col- 
lection. McMath  V.  Maus,  12  Ky.  L.  Hep. 
952,  15  S.  W.  879. 

Res  judicata. — An  order  final  in  its  char- 
acter, discharging  a  rule  to  show  cause  why 
defendant  should  not  be  suspended,  not  made 
without  prejudice,  is  a  bar  to  a  renewal  of 
such  rule  after  a  decision  in  the  pending 
suit  adverse  to  the  attorney.    Com.  v.  Mc- 
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limitations  is  no  defense,^^  nor,  when  the  offense  is  criminal,  is  the  fact  that  a 
prosecution  therefor  is  barred  by  limitation  a  defense.^^  E"either  is  the  settle- 
ment of  the  matter  which  was  the  ground  for  the  proceedings  a  good  defense  for 
the  attorney,  so  as  to  bar  proceedings.^^ 

(d)  Evidence.  The  common-law  rules  of  evidence  govern  the  proceedings,^^ 
and  the  charges  must  be  proved  by  a  clear  preponderance  of  the  evidence.^^ 


Kay,  14  Ky.  L.  Eep.  407,  20  S.  W.  276.  So, 
too,  where,  on  appeal  from  county  commis- 
sioners to  the  circuit  court  in  proceedings  for 
contempt  against  an  attorney,  the  proceedings 
are  dismissed  as  to  the  contempt,  a  subsequent 
trial  and  judgment  of  suspension  from  prac- 
tice before  the  board  is  unauthorized.  Garri- 
gus  V.  State,  93  Ind.  239.  But,  where  an  at- 
torney, in  his  appeal  brief,  cast  reflections  on 
the  trial  judge,  who,  after  the  appellate  court 
had  attached  him  for  contempt,  disbarred  him, 
and  subsequently  an  information  was  filed 
against  him  for  practising  without  a  license, 
whereupon  he  questioned  the  jurisdiction  of 
the  court  to  render  the  judgment  of  disbar- 
ment because  the  supreme  court  had  assumed 
jurisdiction,  and  because  he  could  not,  under 
the  statute,  be  sued  out  of  the  county  of  his 
domicile,  and  objected  because  he  had  no  jury 
trial,  and  could  not  be  punished  for  a  conse- 
quential contempt,  it  was  held  that  the  judg- 
ment was  conclusive  against  such  attacks  in 
the  collateral  proceeding.  Smith  v.  State,  5 
-  Tex.  578.  - 

Where  the  answer  of  respondent  appeared 
evasive  and  irresponsive,  he  was  given  an  op- 
portunity to  file  a  more  specific  answer.  Peo- 
ple V.  Webster,  (Colo.  1901)  64  Pac.  207. 

For  form  of  answer  see  Jackson  v.  State, 
21  Tex.  668. 

86.  In  re  Lowenthal,  78  Cal.  427,  429,  21 
Pac.  7,  where  the  court  said :  "  We  do  not 
understand  that  a  charge  of  this  kind  can  be 
barred  by  the  statute  of  limitations,  or  that 
it  should  be,  under  any  circumstances.  The 
fullest  opportunity  should  be  given  to  investi- 
gate the  conduct  of  an  attorney  who  is 
charged  with  a  violation  of  his  duties  as  such ; 
and  while  this  court  might  not  be  willing  to 
disbar  or  suspend  an  attorney  if  it  appeared 
that  there  had  been  unreasonable  delay  in  the 
presentation  of  the  charges,  so  that  a  fair  op- 
portunity could  not  be  had  for  procuring  the 
witnesses  and  meeting  the  accusation,  we  are 
not  prepared  to  say,  as  a  matter  of  law  upon 
this  demurrer,  that  the  accusation  is  -barred 
either  by  the  express  terms  of  the  statute  of 
limitations  or  by  analogy."  See  also  Re  R.  A., 
,6  Manitoba  601. 

87.  Ex  p.  Tyler,  107  Cal.  78,  40  Pac.  33; 
U.  S.  V.  Parks,  93  Fed.  414. 

88.  People  v.  Weeber,  26  Colo.  229,  57  Pac. 
1079;  People  v.  Ryalls,  8  Colo.  332,  7  Pac. 
290;  In  re  Davies,  93  Pa.  St.  116,  122,  39 
Am.  Rep.  729;  Eoo  p.  Orwig,  31  Leg.  Int. 
(Pa.)  20  (wherein,  in  answer  to  the  conten- 
tion that  a  settlement  operated  as  a  remission 
of  the  attorney's  offense,  the  court  said: 
"  This  view  of  the  case  ignores  the  fact  that 
the  exercise  of  the  power  is  not  for  the  pur- 
pose of  enforcing  civil  remedies  between  par- 
ties, but  to  protect  the  court  and  the  pub- 
lic against  an  attorney  guilty  of  unworthy 


practices  in  his  profession.  He  had  acted  in 
clear  disregard  of  his  duty  as  an  attorney  at 
the  bar,  and  without  '  good  fidelity '  to  his 
client.  The  public  had  rights  which  Mrs. 
Curtiss  could  not  thus  settle  or  destroy  " ) . 

89.  State  v.  Finley,  30  Fla.  302,  11  So. 
500 ;  Matter  of  Attorney,  83  N.  Y.  164 ;  Mat- 
ter of  Eldridge,  82  N.  Y.  161,  2  Ky.  L.  Rep. 
75,  37  Am.  Rep.  558.  See  also  Walker  v. 
Com.,  8  Bush  (Ky.)  86. 

Effect  of  failure  to  testify. —  The  failure 
of  an  attorney  to  testify,  in  a  proceeding  for 
disbarment  on  charges  of  deceit  and  malprac- 
tice, raises  the  legal  presumption  of  the  truth 
of  such  uncontradicted  facts  given  in  evidence 
against  him  as  must  have  been  known  by  him. 
Matter  of  Randel,  158  N.  Y.  216,  52  N.  E. 
1106. 

Presumption  of  attorney's  innocence. —  The 

presumption  that  the  accused  is  innocent  until 
the  contrary  appears  remains  with  him  only 
until  it  appears  to  the  court  with  reasonable 
certainty  that  he  is  guilty.  In  re  Wellcome, 
23  Mont.  450,  59  Pac.  445. 

Previous  good  character  and  standing  as  a 
lawyer  and  as  a  man  of  integrity  in  the  com- 
munity is  properly  considered;  but,  if  the 
court  is  satisfied  from  the  evidence  that  the 
attorney  is  guilty  of  having  fraudulently  mis- 
appropriated his  client's  funds  and  of  falsely 
informing  the  latter  that  he  had  not  collected 
the  money  so  misappropriated,  the  attorney 
should  be  disbarred  notwithstanding  such  pre- 
vious good  character.  Peoj)le  v.  Betts,  26 
Colo.  521,  58  Pac.  1091. 

Record  of  case  to  which  attorney  not  a 
party. —  The  record  of  a  case  in  which  the 
attorney  in  disbarment  proceedings  was  not  a 
party  is  not  admissible  in  evidence  against 
him.    Dillon  v.  State,  6  Tex.  55. 

Testimony  of  accomplice. — One  avIio  entered 
into  a  corrupt  scheme  with  an  attorney  may, 
in  proceedings  to  disbar  the  attorney,  testify 
to  the  details  of  the  scheme.  State  r.  Cad- 
well,  16  Mont.  119,  40  Pac.  176. 

90.  California. —  Matter  of  Houshton,  67 
Cal.  511,  8  Pac.  52. 

Colorado. —  People  c.  Pendleton,  17  Colo. 
544,  30  Pac.  1041. 

Hawaii. —  Matter  of  Wahaku,  4  Hawaii 
56. 

Illinois. —  People  v.  Barker,  56  111.  299; 
People  V.  Harvev,  41  111.  277. 

Micliiqau.—  ln  re  Clink,  117  :\[ich.  619,  76 
N.  W.  1  :  MaUcv  of  Baluss,  28  :Mioh.  507. 

ilfis^oiiri. — 1)1  re  Bowman,  7  ^lo.  App.  569. 

Mo))t(ina. —  State  r.  Wines,  21  Mont.  464, 
54  Pac.  562. 

New    York. —  Matter   of   ,    1  Hun 

(N.  Y.)  321.  Compare  Matter  of  INIashbir.  44 
N.  Y.  App.  Div.  632,  60  N.  Y.  Suppl.  451,  7 
N.  Y.  Annot.  Cas.  1,  holding  that  evidence  of 
grave  malpractice,  for  which  an  attorney  may 
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"Where  the  charges  are  denied,  the  affidavits  and  papers  upon  which  the  pro- 
ceedings were  instituted  are  not  evidence  upon  the  issues,  but  are  simply 
pleadings  or  statements  of  the  charges  relied  on.^^ 

(e)  Judgment?'^  In  proceedings  for  suspension  or  disbarment,  the  judgment 
or  order  should  specify  the  particular  charge  or  accusation  upon  which  the 
attorney  was  disbarred  or  suspended,^^  and  should  be  no  broader  than  the  rule 
to  show  cause.^*  Removal  may  be  absolute  or  for  a  stated  time,^^  the  extent  of 
punishment,  which  is  governed  by  the  facts  of  each  case,  resthig  in  the  discretion 
of  the  court.^^ 


be  disbarred  for  life,  should  establish  guilt  be- 
yond a  reasonable  doubt. 

Utah. —  In  re  Evans,  22  Utah  366,  62  Pac. 
913,  53  L.  R.  A.  952. 

West  Virginia. —  State  v.  Shumate,  48 
W.  Va.  359,  37  S.  E.  618. 

Wisconsin. —  In  re  O  ,  73  Wis.  602,  42 

K  W.  221. 

Evidence  held  sufficient. —  In  the  following 
eases  the  evidence  was  held  sufficient  to  sus- 
tain the  charges  against  the  attorney: 

Illinois. —  People  v.  Moutray,  166  111.  630, 
47  N.  E.  79. 

loiva. —  State  v.  Howard,  112  Iowa  256,  83 
N.  W.  975. 

Massachusetts. —  Boston  Bar  Assoc.  v. 
Greenhood,  168  Mass.  169,  46  N.  E.  568. 

New  York.— Msitter  of  Randel,  158  N.  Y. 

216,  52  N.  E.  1106;  Matter  of   ,  86 

N.  Y.  563. 

Oregon. —  Ex  p.  Miller,  37  Oreg.  304,  60 
Pac.  999. 

Pennsylvania. —  In  re  Smith,  179  Pa.  St. 
14,  36  Atl.  134. 

Wisconsin. —  Flanders  V.  Keefe,  108  Wis. 
441,  84  N.  W.  878. 

United  States. —  Ex  p.  Cole,  1  McCrary 
(U.  S.)  405,  6  Fed.  Cas.  No.  2,973.  , 

Evidence  held  insufficient. —  In  the  follow- 
ing cases  the  evidence  was  held  insufficient 
to  sustain  the  charges: 

California. —  In  re  Gobb,  84  Cal.  550,  24 
Pac.  293;  Matter  of  Luce,  83  Cal.  303,  23 
Pac.  350;  Matter  of  Houghton,  67  Cal.  511, 
8,  Pac.  52. 

Colorado. —  People  v.  Benson,  24  Colo.  358, 
51  Pac.  481. 

Florida. —  State  v.  Young,  30  Fla.  85,  11 
So.  514. 

Michigan.— In  re  Clink,  117  Mich.  619, 
76  N.  W.  1;  Matter  of  Baluss,  28  Mich. 
507. 

IsleiD  Hampshire. —  Barker's  Case,  49  N.  H. 
195. 

ISfeto  Mexico. —  In  re  Catron,  8  N.  M.  253, 
43  Pac.  724. 

Oregon. —  Ex  p.  Cowing,  26  Oreg.  572,  38 
Pac.  1090. 

West  Virginia. —  Walker  v.  State,  4  W.  Va. 
749. 

91.  Matter  of  Eldridge,  82  N.  Y.  161,  2 
Kv.  L.  Rep.  75,  37  Am.  Rep.  558;  In  re  Simp- 
son, 9  N.  D.  379,  83  N.  W.  541.^ 

92.  For  forms  of  orders  of  disbarment  see 
Beene  v.  State,  22  Ark.  149;  In  re  Shepard, 
109  Mich.  631,  67  N.  W.  971. 

93.  Perry  v.  State,  3  Greene  (Iowa)  550 
(holding  that,  where  there  was  no  evidence 
to  support  some  of  the  charges,  a  judgment 
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that  the  attorney  was  "  giiilty  of  the  charges 
in  said  accusation  "  was  too  broad)  ;  State  v. 
Watkins,,  3  Mo.  480.  See  also  Ex  p.  McCulley, 
3  N.  Brunsw.  521. 

Modifying  judgment. —  Even  where  a  judg- 
ment of  disbarment  has  been  affirmed  by  the 
supreme  court,  an  application  to  modify  it 
should  be  made  to  the  superior  court,  where 
the  original  proceedings  for  the  disbarment 
were  had  and  determined.  Matter  of  Whar- 
ton, 130  Cal.  486,  62  Pac.  741. 

Vacating  judgment. — Where,  to  prevent  the 
trial  of  other  charges  against  an  attorney, 
charged  by  information  with  violation  of  duty, 
a  judgment  of  conviction  is  rendered  by  con- 
sent, such  judgment  will  not  be  vacated,  in 
the  absence  of  fraud,  on  the  ground  that  the 
attorney  acted  on  the  erroneous  advice  of 
counsel.  People  v.  Hill,  182  111.  425,  55  N.  E. 
542. 

94.  Moutray  v.  People,  162  111.  194,  44 
K  E.  496;  Winkelman  v.  People,  50  111.  449, 
holding  that,  under  a  rule  requiring  an  at- 
torney to  show  cause  why  he  should  not  be 
suspended  from  practice  in  the  circuit  court 
of  a  certain  named  county,  an  order  cannot  be 
entered  suspending  him  from  practice  in  a 
judicial  circuit  comprising  other  counties  and 
courts. 

95.  Matter  of  Tyler,  78  Cal.  307,  20  Pac. 
674,  12  Am.  St.  Rep.  55  (wherein  it  was 
moved  to  modify  a  judgment  suspending  an 
attorney  from  practice  for  the  period  of  two 
years  from  the  date  of  the  judgment  and  until 
a  judgment  obtained  by  a  third  person  for 
money  collected  by  said  attorney  should  be 
paid,  by  striking  out  the. latter  part  of  the 
judgment,  the  two  years  having  expired,  on 
the  ground  that  the  court  had  no  power  or 
jurisdiction  to  make  an  order  suspending  an 
attorney  for  what  is  claimed  to  be  an  indefi- 
nite time.  The  court  denied  the  motion,  on 
the  ground  that,  the  court  having  the  power 
to  disbar  an  attorney  permanently,  the  pun- 
ishment inflicted  was  within  its  jurisdiction); 
Boston  Bar  Assoc.  v.  Greenhood,  168  Mass. 
169,  46  N.  E.  568  (holding  that  the  removal 
of  an  attorney  from  office  under  a  statute,  as 
well  as  at  common  law,  may  be  absolute,  leav- 
ing the  party  to  apply  to  the  court  for  read- 
mission  if  his  offense  was  of  such  a  kind  that, 
after  a  lapse  of  time,  he  can  satisfy  the  court 
that  he  has  become  trustworthy,  or  for  a 
stated  time  if  the  court  is  of  opinion  that 
the  interests  of  the  public  will  thereby  be 
sufficients  protected).  See  also  Slemmer  v. 
Wright,  54  Iowa  164,  6  N.  W.  181. 

96.  California. —  Matter  of  Moore,  72  Cal. 
359,  13  Pac.  885. 
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(ill)  Review.  In  some  jurisdictions,  an  appeal  lies  from  an  order  suspending 
or  disbarring  an  attorney ;  but  a  writ  of  certiorari  is  not  a  proper  remedy  to 
correct  or  revise  disbarment  proceedings,^^  except  where  certiorari  has  taken  the 
place  of  writ  of  error.^^ 

(iv)  Costs.  In  the  absence  of  express  legislation,^  no  costs  or  disbursements 
can  be  recovered  by  either  party ,^  except  where  the  court  finds  that  such  proceed- 
ings have  been  instituted  in  bad  faith,  when  it  may  order  costs  against  the  party 
who  instituted  them.^ 

4.  Reinstatement.  An  order  or  judgment  of  disbarment  is  not  necessarily 
final,  or  conclusive  for  all  time,  but  an  attorney  who  has  been  disbarred  may  be 
reinstated,  on  motion  or  application,  for  reasons  satisfactory  to  the  court.*  Man- 


Golorado. —  People  v.  Green^  9  Colo.  506,  13 
Pac.  514. 

Missouri. —  Strother  v.  State,  1  Mo.  605. 

Oregon. —  State  v.  Mason,  29  Oreg.  18,  43 
Pac.  651,  54  Am.  St.  Eep.  772. 

Pennsylvania. — In  re  Gates,  17  Wkly.  Notes 
Gas.  (Pa.)  142,  2  Atl.  214. 

United  States. —  Ex  p.  Burr,  2  Cranch  C.  C. 
(U.  S.)  379,  4  Fed.  Gas.  No.  2,186,  1  Wheel. 
Grim.  (N.  Y.)  503. 

Where  mitigating  circumstances  are  shown, 
such  as  previous  good  character  or  inexperi- 
ence, the  court  will  often  suspend  rather  than 
disbar  the  attorney,  or  will  reduce  the  term 
of  suspension. 

California. —  In  re  Stephens,  84  Gal.  77,  24 
Pac.  46.  . 

Colorado. —  People  v.  McGabe,  18  Golo.  186, 
32  Pac.  280,  36  Am.  St.  Pep.  270,  19  L.  R.  A. 
231;  People  v.  Brown,  17  Golo.  431,  30  Pac. 
338. 

Missouri. —  In  re  Buchanan,  28  Mo.  App. 
230. 

NeiD  York. —  Matter  of  Goldberg,  29  N.  Y. 
Suppl.  972,  61  N.  Y.  St.  277. 

Pennsylvania. —  In  re  Smith,  179  Pa.  St. 
14,  36  Atl.  134;  Shoemaker's  Gase,  5  Pa.  Dist. 
161,  38  Wkly.  Notes  Gas.  (Pa.)  54. 

Washington. — Matter  of  Lambuth,  18  Wash. 
478,  51  Pac.  1071. 

97.  Turner  v.  Com.,  2  Mete.  (Ky.)  619; 
Boston  Bar  Assoc.  v.  Greenhood,  168  Mass. 
169,  46  N.  E.  568;  In  re  Grum,  7  N.  D.  316, 

75  N.  W.  257 ;  In  re  H  T  ,  2  Pennyp. 

(Pa.)  84,  14  Lane.  Bar  (Pa.)  127.  See  also 
Appeal  and  Error,  2  Gyc.  595,  note  19. 
Contra,  Ex  p.  Robinson,  19  Wall.  (U.  S.) 
513,  22  L.  ed.  205;  Ex  p.  Bradley,  7  Wall. 
(U.  S.)  364,  19  L.  ed.  214,  both  cases  holding 
that  the  proper  remedy,  if  any,  was  by  man- 
damus. See  also  Matter  of  Westcott,  66 
Gonn.  585,  34  Atl.  505 ;  Fairfield  Gounty  Bar 
V.  Taylor,  60  Gonn.  11,  22  Atl.  441,  13  L.  R.  A. 
767,  in  which  cases  it  was  doubted  whether 
an  appeal  was  permissible. 

An  appeal  by  the  accuser  is  not  contem- 
plated by  the  law  and  will,  therefore,  be  dis- 
missed. In  re  Thompson,  (Gal.  1890)  45  Pac. 
1034;  State  v.  Tunstall,  51  Tex.  81. 

Effect  of  appeal. —  Since  a  judgment  sus- 
pending an  attorney  from  practice  executes 
itself,  except  as  to  the  collection  of  costs,  it 
is  not  affected  by  an  appeal  ( Walls  v.  Palmer, 
64  Ind.  493*  McMath  v.  Maus  Bros.  Boot,  etc., 
Store,  12  Ky.  L.  Rep.  952,  15  S.  W.  879.  Con- 
tra, Heffren  v.  Jayne,  39  Ind.  463,  13  Am. 


Rep.  281;  Bird  v.  Gilbert,  40  Kan.  469,  19 
Pac.  924)  or  writ  of  error  (Tyler  v.  Presley, 
72  Gal.  290,  13  Pac.  856),  except  as  to  costs 
(Walls  V.  Palmer,  64  Ind.  493). 

Motion  for  new  trial. — Where  the  supreme 
court  has  disbarred  an  attorney  a  motion  for 
a  new  trial  will  not  be  heard  by  it.  Matter  of 
Tyler,  71  Gal.  353,  12  Pac.  289,  13  Pac.  169. 
Compare  Ex  p.  Walls,  64  Ind.  461,  holding 
that  where,  on  the  trial  of  a  proceeding  to 
disbar,  the  person  whose  name  appeared  as 
affiant  testifies  denying  that  he  made  or  signed 
the  affidavit,  defendant  cannot  obtain  a  new 
trial  on  the  ground  that  he  was  surprised  by 
such  testimony. 

98.  Randall,  Petitioner,  11  Allen  (Mass.) 
472. 

99.  Ex  p.  Biggs,  64  N.  G.  202,  holding  that 
mandamus  in  such  a  case  would  be  improper. 

1.  Under  S.  D.  Gomp.  Laws,  §  5189,  cer- 
tain items  are  allowable.  In  re  Kirby,  10 
S.  D.  416,  73  N.  W.  908.  See  also  Matter  of 
Wakefield,  11  Hawaii  188,  wherein  certain 
costs  were  taxed  against  respondent. 

2.  Turner  v.  Com.,  2  Mete.  (Ky.)  619; 
Morton  v.  Watson,  60  Nebr.  672,  84  N.  W. 
91 ;  In  re  Eaton,  7  N.  D.  269,  74  N.  W.  870. 

3.  Matter  of  Kelly,  59  N.  Y.  595,  62  N.  Y. 
198. 

4.  California. —  In  re  Treadwell,  114  Gal. 
24,  45  Pac.  993. 

Colorado. —  Matter  of  Browe,  2  Colo.  553. 

Haioaii. —  In  re  Gampbell,  2  Hawaii  27. 

OMo.— Matter  of  King,  54  Ohio  St.  415,  43 
N.  E.  686;  Matter  of  Burke,  21  Ohio  Gir.  Gt. 
34,  11  Ohio  Gir.  Dec.  397;  Matter  of  Palmer, 
9  Ohio  Gir.  Gt.  55,  15  Ohio  Gir.  Ct.  94. 

Vermont. —  In  re  Enright,  69  Vt.  317,  37 
Atl,  1046,  holding,  however,  that  an  attorney 
will  not  be  reinstated  on  petition  of  attorney 
merely  stating  belief  that  he  has  been  suffi- 
ciently punished  for  the  offense. 

United  States.—  In  re  Boone,  90  Fed.  793. 

England. —  Ex  p.  Pvke,  6  B.  &  S.  703,  11 
Jur.  N.  S.  504,  34  L.  J.  Q.  B.  121,  118  E.  C.  L. 
703;  Rex  v.  Greenwood.  I  W.  Bl.  221. 
"  Canada. —  Kc  Forbes,  2  N.  W.  Terr.  (Can.) 
184;  Re  Macnaninra,  9  Out.  Pr.  497. 

The  test  for  reinstatement  is  laid  down 
in  Matter  of  Palmer,  9  Ohio  Cir.  Ct.  55,  70, 
as  follows:  "Looking  at  the  life  and  conduct 
of  the  attorney  prior  to  the  disbarment,  and 
the  reasons  for  tlie  disbarment,  have  his  life 
and  conduct  since  that  time  been  such  as  to 
satisfy  the  court  that  if  restored  to  the  bar 
he  will  be  upright,  honorable  and  honest  in 
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damus  is  the  proper  remedy  to  restore  an  attorney,  where  the  court  below  has 
exceeded  its  jurisdiction  in  disbarring  him.^ 

C.  Incidents  of  the  Office — l.  Privileges  —  a.  As  Party  to  a  Suit.  At 

common  law,  an  attorney  had  the  right  to  bring  suits  in  which  he  was  plaintiff  in 
the  court  of  which  he  was  an  attorney,^  and  to  be  proceeded  against  as  defendant 
by  bill  in  the  court  in  which  he  practised."^  The  bill  against  him  and  all  notices 
had  to  be  served  personally  on  the  attorney  or  his  agent.^  The  attorney,  how- 
ever, could  not  plead  his  privilege  when  he  was  sued  jointly,^  and  it  ceased  when 
he  had  not  practised  for  a  year.^*^  Under  modern  practice,  attorneys  sue  and 
are  sued  the  same  as  other  parties. 

Tb.  From  Arrest.  At  common  law,  attorneys,  as  officers  of  the  court  whose 
duty  it  is  to  attend  the  court  in  their  official  capacity are  privileged  from  arrest 


all  his  dealings  ?  Will  his  restoration  to  the 
bar  be  compatible  with  a  proper  respect  of 
the  court  for  itself  and  with  the  dignity  of  the 
profession?  " 

Such  restoration  may  be  provisional  where 
the  attorney's  conduct  after  his  dismissal  has 
not  been  wholly  free  from  blame.  In  re  Da- 
vies,  16  Phila.'(Pa.)  65,  40  Leg.  Int.  (Pa.) 
46. 

Acquittal  on  the  ground  of  insanity  and 
subsequent  discharge  from  an  asylum  as  cured 
are  not  sufficient  grounds  for  revoking  a  judg- 
ment of  disbarment  for  embezzlement.  Ken- 
nedy's Disbarment,  178  Pa.  St.  232,  35  Atl. 
9^5. 

Procedure  for  reinstatement. — After  an  at- 
torney has  been  disbarred,  the  judgment  re- 
maining unreversed,  he  cannot  apply,  as  in 
the  first  instance,  for  admission,  but  must 
apply  to  the  court  in  Avhich  he  was  disbarred 
to  be  reinstated  (Matter  of  King,  54  Ohio 
St.  415,  43  N.  E.  686),  and  the  mere  petition 
of  attorneys  and  others  for  such  reinstate- 
ment will  not  be  considered,  such  attorney 
not  being  before  the  court  in  person  or  by 
petition  asking  for  reinstatement,  and  giving 
his  reasons  therefor  {In  re  Pemberton,  (Mont. 
1901)  63  Pac.  1043). 

Effect  of  pardon. —  The  power  of  the  gov- 
ernor to  grant  pardons  for  offenses  does  not 
extend  to  disbarment  proceedings.  Matter  of 
Browne,  2  Colo.  553. 

5.  Alabama. —  Withers  v.  State,  36  Ala. 
252. 

California. —  People  v.  Turner,  1  Cal.  143, 
52  Am.  Dec.  295. 

Florida. —  State  v.  Maxwell,  19  Fla.  31; 
State  V.  Kirke,  12  Fla.  278,  95  Am.  Dec.  314. 

Indiana. —  Walls  v.  Palmer,  64  Ind.  493. 

New  York. —  People  v.  Justices  Delaware 
C.  PL,  1  Johns.  Cas.  (N.  Y.)  181;  Matter  of 
d-ephard,  1  Johns.  Cas.  (N.  Y.)  134. 

Tennessee. —  Ingersoll  v.  Howard,  1  Heisk. 
<Tenn.)  247. 

United  States. —  Ex  p.  Robinson,  19  Wall. 
'<U.  S.)  505,  22  L.  ed.  205;  Ex  p.  Bradley,  7 
Wall.  (U.  S.)  364,  19  L.  ed.  214. 

Compare  Randall,  Petitioner,  11  Allen 
'^Mass. )  473  (where  a  mandamus  was  re- 
fused, on  the  ground  that  the  disbarment  pro- 
ceedings were  within  the  jurisdiction  and  dis- 
cretion of  the  lower  court)  ;  Ex  p.  Secombe,  19 
How.  (U.  S.)  9,  15  L.  ed.  565  (where  it  was 
lield  that  mandamus  would  not  lie  to  restore 
an  attorney,  the  order  of  dismissal  being  a 
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judicial,  not  a  ministerial,  act,  but  in  which 
case  the  question  did  not  turn  on  the  juris- 
diction of  the  lower  court ) . 

6.  Pitcher  v.  Sheriff,  2  Marsh.  152,  4 
E.  C.  L.  480.  See  also  Allaire  v.  Ouland,  2 
Johns.  Cas.  ( N.  Y. )  52 ;  Simonds  v.  Hallett, 
34  N.  Brunsw.  216;  Des  Brisay  v.  Baldwin, 
5  N.  Brunsw.  379. 

7.  Scott  V.  Van  Alstvne,  9  Johns.  (N.  Y.) 
216;  Emmet's  Case,  2  Cai.  (N.  Y.)  386.  See 
also  Van  Alstyne  v.  Dearborn,  2  Wend.  (N.  Y. ) 
586;  Wood  V.  Gibson,  1  Cow.  (N.  Y.)  597; 
Walsh  V.  Sackrider,  7  Johns.  (N.  Y.)  537; 
Moulton  V.  Hubbard,  6  Johns.  (N.  Y.)  332. 

The  object  of  the  privilege  was  that  attor- 
neys might  not  be  drawn  into  other  courts 
or  to  other  business,  to  the  injury  of  the 
suitors.  The  privilege  was  not  inteiided  as 
an  accommodation  to  the  attorney,  but  was 
for  the  sake  of  the  court  and  public  justice. 
Attendance  in  court  was  the  ground  and  foun- 
dation of  the  privilege.  Brooks  v.  Patterson, 
2  Johns.  Cas.  (N.  Y.)  102. 

The  bill  of  privilege  need  not  allege  that 
defendant  is  personally  present  in  court,  since 
all  practising  attorneys  are  presumed  to  be 
present  in  court.  Bennington  Iron  Co.  V. 
Rutherford,  18  N.  J.  L.  105,  35  Am.  Dec.  528. 

8.  Lawrence  v.  Warner,  1  Cow.  (N.  Y.) 
198;  Sheldon  v.  Cumming,  1  Cow.  (N.  Y.) 
168;  Brown  v.  Childs,  17  Johns.  (N.  Y.)  1; 
Bridgeport    Bank   v.    Sherwood,    16  Johns. 

(N.  Y.)  43.  See  also  Backus  v.  Rogers,  8 
Johns.  (N.  Y.)  346;  Wells  v.  Cruger,  5  Paige 

(N.  Y.)  164. 

9.  Chenango  Bank  v.  Root,  4  Cow.  (N.  Y. ) 
126;  Cay  v.  Rogers,  3  Cow.  (N.  Y.)  368; 
Tiffany  v.  Driggs,  13  Johns.  (N.  Y.)  252. 

10.  Brooks  V.  Patterson,  2  Johns.  Cas. 
(N.  Y.)  102.  See  also  Colt  v.  Gregory,  3 
Cow.  (N.  Y.  )  22. 

11.  "  The  ancient  rule  in  England  extended 
to  practicing  attorneys  generally  ...  on  the 
theory  that  they  were  '  always  supposed  to 
be  there  attending,'  and  that  the  '  business 
of  the  court  or  their  client's  causes  would 
suffer  by  their  being  drawn  into  any  other 
than  that  in  which  their  personal  attendance 
is  required.'  3  Bl.  Comm.  289.  .  .  .  This 
doctrine  obtained  no  acceptance,  as  an  en- 
tirety, in  the  jurisprudence  of  this  country; 
and  a  privilege  of  such  nature  and  extent 
could  not  well  exist,  in  the  light  of  American 
institutions,  nor  under  the  conditions  of  the 
present  day.    But,  out  of  the  common-law 
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on  mesne  process  and  from  service  of  process  in  civil  suits  while  attending 
court. 

2.  Disabilities  —  a.  Acting  as  Bail  op  Surety.  As  an  attorney  enjoys  certain 
privileges  because  of  his  profession  and  of  his  being  an  officer  of  the  court/^  so, 
for  the  same  reasons,  he  is  subject  to  certain  restrictions  or  disabilities,  one  of 
which  is  that  he  cannot  act  as  bail  or  surety  in  any  proceeding  in  court.  This 
has  been  a  rule  of  the  English  courts  since  1654,^^  and  has  been  quite  generally 
adopted  in  this  country,  either  by  rule  of  court  or  by  statute.^^  This  disqualifi- 
cation extends  not  only  to  suits  in  which  he  might  be  retained  as  attorney  or  as 
counsel,  but  to  all  cases  pending  in  the  courts.^^    A  bond  signed  by  an  attorney 


rule,  it  has  become  firmly  established  in  the 
courts  of  the  Union  that  '  all  persons  who 
have  any  relation  to  a  cause  which  calls  for 
their  attendance  in  court,  and  who  attend  in 
the  course  of  that  cause,  though  not  com- 
pelled by  process,  are,  for  the  sake  of  public 
justice,  protected  from  arrest  in  coming  to, 
attending  upon,  or  returning  from  the  court. 
.  .  .  Necessarily,  if  not  primarily,  the  immu- 
nity extends  to  the  attorney  representing  the 
cause  of  his  client  before  the  court."  Central 
Trust  Co.  V.  Milwaukee  St.  R.  Co.,  74  Fed. 
442,  443. 

12.  Arrest  on  execution. — An  attorney, 
coming  to  court  in  term  on  professional  busi- 
ness which  has  been  disposed  of,  is  not  privi- 
leged from  arrest  on  execution.  Stroubridge 
V.  Davis, .  (Mich.  T.  2  Vict.)  Robinson  &  J. 
Dig.  Can.  295. 

13.  Michigan. —  Hoffman  v.  Bar  Cir. 
Judge,  113  Mich.  109,  71  N.  W.  480,  67  Am. 
St.  Rep.  458,  38  L.  R.  A.  663. 

l^exD  Jersey. —  Ogden  v.  Hughes,  5  N.  J.  L. 
840. 

'New  York. —  Humphrey  v.  Cumming,  5 
Wend.  (N.  Y.)  90;  Van  Alstyne  v.  Dearborn, 
2  Wend.  (N.  Y.)  586;  Sperry  v.  Willard,  1 
Wend.  (N.  Y.)  32;  Webb  v.  Cleveland,  9 
Johns.  (N.  Y.)  266. 

Ohio.—  Whitman  v.  Sheets,  20  Ohio  Cir. 
Ct.  1,  11  Ohio  Cir.  Dec.  179. 

Virginia. —  Com.  v.  Ronald,  4  Call  (Va.) 
97. 

United  States. —  Central  Trust  Co.  v.  Mil- 
waukee St.  R.  Co.,  74  Fed.  442. 

England.—  Wheeler's  Case,  Wils.  C.  P.  298 ; 
1  Tidd  Pr.  80,  81,  193. 

Compare  Elam  v.  Lewis,  19  Ga.  608,  where 
the  court  held  that  the  essential  difference  in 
the  relation  which  the  profession  sustains, 
both  to  the  courts  and  the  public,  in  England 
and  in  this  country,  makes  it  unreasonable  to 
,  apply  the  English  doctrine  to  American  law- 
yers. 

Attorneys  are  not  privileged  from  arrest 
while  they  remain  at  home  (Corey  v.  Russell, 
4  Wend.  ( N.  Y. )  204 )  ;  or  while  attending  a 
master,  examiner,  or  judge  out  of  court  ( Cole 
V.  McClellan,  4  Hill  (N.  Y.)  59).  See  also 
Gay  V.  Rogers,  3  Cow.  (N.  Y.)  368;  Gibbs 
V.  Loomis,  10  Johns.  (N.  Y.)  463. 

Waiver  of  the  privilege.— In  Cole  v.  McClel- 
lan, 4  Hill  ( N.  Y. )  59,  there  was  a  dictimi 
to  the  effect  that  the  privilege  of  an  attorney 
from  arrest  can  be  waived.  In  that  case, 
there  was  a  motion  to  be  discharged  from  ar- 
rest on  the  ground  of  privilege,  and  the  court 


thought  honesty  and  fair  dealing  forbade  the 
attorney  to  set  up  the  privilege.  The  court 
distinguished  Scott  v.  Van  Alstyne,  9  Johns. 
(N.  Y. )  216,  in  which  it  was  said  an  attorney 
could  not  waive  his  privilege  as  to  being  sued. 

14.  See  supra,  II,  C,  1. 

15.  1  Tidd  Pr.  246. 

In  Canada  the  same  rule  obtains.  Beckitt 
V.  Wragg,  1  Ch.  Chamb.  (U.  C.)  5;  Lemelin 
V.  Larue,  10  L.  C.  Rep.  190;  Routier  v.  Gin- 
gras,  3  L.  C.  Rep.  57,  3  R.  J.  R.  Q.  423;  Re 
Gibson,  13  Ont.  Pr.  359.  But  a  practising  at- 
torney may  be  a  surety  in  an  election  petition. 
Re  Hamilton  Election,  10  L.  J.  N.  S.  170. 

16.  In  Indiana  it  has  been  held  that  an 
attorney  may  bind  himself  as  surety.  Ab- 
bott V.  Zei^ler,  9  Ind.  511,  in  which  case,  how- 
ever, the  court  stated  that  it  thought  the 
moral  influence  upon  the  bar  of  a  contrary 
rule  would  be  salutary. 

17.  Florida.— 'Love  v.  Sheffelin,  7  Fla.  40. 
Minnesota. —  Schuek  v.  Hagar,  24  Minn. 

339. 

New  York. —  Miles  v.  Clarke,  4  Bosw. 
(N.  Y.)  632  {affirming  2  Bosw.  (N.  Y.) 
7091;  Coster  v.  Watson,  15  Johns.  (N.  Y.) 
535 ;  Blankman  v.  Hilliker,  1  N.  Y.  Leg.  Obs. 
188. 

Ohio. —  State  v.  Van  Martels,  10  Ohio 
Dec.  (Reprint)  819,  11  Cine.  L.  Bui.  154, 
wherein  the  court  refused  a  mandamus  to 
compel  a  judge  of  the  lower  court  to  accept 
as  bail  an  attorney  who  was  an  officer  of  such 
court,  where,  by  the  rules  of  such  court,  its 
attorneys  are  not  receivable  as  bail  bond. 

Texas. —  "No  attorney  or  other  officer  of 
the  court  shall  be  surety  in  any  cause  pending 
in  the  court,  except  under  special  leave  of 
court."  Tex.  Dist.  Ct.  Rules,  No.  50,  47  Tex. 
626. 

18.  Cuppy  V.  Coffman,  82  Iowa  214,  47 
N.  W.  1005;  Massie  v.  Mann,  17  Iowa  131; 
Johnson  v.  Com.,  2  Duv.  (Kv.)  410;  Towle 
V.  Bradley,  2  S.  D.  472,  50  N.  W.  1057;  Gil- 
bank  V.  Stephenson,  30  Wis.  155;  Branger 
V.  Buttrick,  30  Wis.  153;  Cothren  v.  Con- 
naughton,  24  Wis.  134. 

That  surety  is  an  attorney  must  be  proved, 
for  courts  do  not  take  judicial  notice  of  who 
are  practising  attorneys.  Cothren  r.  Con- 
naughton,  24  Wis.  134. 

An  attorney  who  has  not  practised  for  a 
year,  and  is  engaged  in  another  vocation,  is 
not  precluded  from  acting  as  a  suretv.  Evans 
V.  Harris,  47  N.  Y.  SupeV.  Ct.  366.  ' 

19.  Towle  u.  Bradley,  2  S.  D.  472,  50  N.  W. 
1057;  Gilbank  V.  Stephenson,  30  Wis.  155. 
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is  not,  however,  a  nullitj,  and,  in  a  suit  thereon,  the  attorney  cannot  escape 
liability  by  pleading  that,  at  the  time  of  its  execution,  he  was  a  practising  attorney .^^ 
b.  Acting"  Fop  Adverse  Party.  As  it  is  the  duty  of  an  attorney,  growing  out 
of  the  relation  between  himself  and  his  client,  to  devote  all  his  skill  and  diligence 
to  the  interests  of  his  client,  he  cannot  act  for  the  adverse  party  in  the  same  suit, 
even  though  his  motives  are  honest ;  and  even  after  the  relation  has  ended  he 
cannot  assume  a  position  antagonistic  to  his  former  client's  interest.^^  When, 


20.  Arkansas. —  State  v.  Jones,  29  Ark. 
127. 

Illinois. —  Jack  v.  People,  19  111.  57. 
Indiana. —  Ohio,  etc.,  R.  Co.  v.  Hardy,  64 
Ind.  454. 

Iowa. — Wright  v.  Schmidt,  47  Iowa  233. 
Kansas. —  Sherman  v.  State,  4  Kan.  570. 
Kentucky. — Holandsworth  v.  Com.,  11  Bush 
(Ky.)  617. 

Missouri. —  Hicks  v.  Chouteau,  12  Mo.  341. 

Nebraska. —  Tessier  v.  Crowley,  17  Nebr. 
207,  22  N.  W.  422. 

Ohio. —  Wallace  v.  Scoles,  6  Ohio  428, 
wherein  the  bond  was  held  valid  on  the 
ground  that  otherwise  the  attorney  would  es- 
cape a  legal  responsibility  voluntarily  under- 
taken, and  thus  obtain  advantage  by  his  own 
wrongful  act,  although  the  court  stated  that 
the  attorney's  conduct  was  a  contempt  of 
court,  for  which  he  might  be  punished. 

Texas.— Kohn  v.  Washer,  69  Tex.  67,  6 
S.  W.  551,  5  Am.  St.  Eep.  28  (holding  that 
the  rule  of  court  prohibiting  attorneys  from 
becoming  bail  or  surety  was  merely  directory, 
so  that  the  attorney's  act,  in  becoming  surety, 
was  neither  void  nor  voidable)  ;  Rogers  v. 
Burbridge,  5  Tex.  Civ.  App.  67,  24  S.  W.  300. 

Canada. —  Fournier  v.  Cannon,  6  Quebec 
Q.  B.  228. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§25. 

21.  Alabama. —  Parker  v.  Parker,  99  Ala. 
239,  13  So.  520,  42  Am.  St.  Rep.  48. 

California. —  De  Cells  v.  Brunson,  53  Cal. 
372. 

Illinois. —  Strong  v.  International  Bldg., 
etc..  Union,  82  111.  App.  426;  Heffron  v. 
Flower,  35  111.  App.  200;  Askew  v.  Goddard, 
17  111.  App.  377. 

Indiana. —  Bowman  v.  Bowman,  153  Ind. 
498,  55  N.  E.  422;  Wilson  v.  State,.  16  Ind. 
392. 

Kansas. —  McArthur  v.  Fry,  10  Kan.  233. 
Kentucky. —  Ball  v.  Poor,  81  Ky.  26. 
Mississippi. — Spinks  v.  Davis,  32  Miss.  152. 
Missouri. —  MacDonald  v.  Wagner,  5  Mo. 
App.  56. 

Neio  York. —  Sherwood  v.  Saratoga,  etc.,  R. 
Co.,  15  Barb.  (N.  Y.)  650;  Quinn  v.  Van  Pelt, 
36  N.  Y.  Super.  Ct.  279;  Herrick  v.  Catley,  1 
Daly  (N.  Y.)  512,  30  How.  Pr.  (N.  Y.) 
208. 

North  Carolina. —  Marcom  v.  Wyatt,  117 
N.  C.  129,  23  S.  E.  169 ;  Wilson  Cotton  Mills 
V.  Randleman  Cotton  Mills,  116  N.  C.  647,  21 
S.  E.  431. 

Washington.—  Clarke  County  v.  Clarke 
County  Com'rs,  1  Wash.  Terr.  250. 

Canada. —  Boulton  v.  Dow,  etc..  Road  Co., 
1  Ch.  Chamb.  (U.  C.)  329;  Ex  p.  Philip,  26 
N.  Brunsw.  178;  Beatty  v.  Haldan,  10  Ont. 
278;  Re  Charles  Stark  Co.,  15  Ont.  Pr.  471. 
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See  also  Eraser  v.  Halifax,  etc.,  R.  Co.,  18 
Nova  Scotia  23,  6  Can.  L.  T.  138. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  27. 

"  The  rule  is  a  rigid  one,  and  designed,  not 

alone  to  prevent  the  dishonest  practitioner 
from  fraudulent  conduct,  but  as  well  to  pre- 
clude the  honest  practitioner  from  putting 
himself  in  a  position  where  he  may  be  re- 
quired to  choose  between  conflicting  duties, 
or  be  led  to  an  attempt  to  reconcile  conflict- 
ing interests  rather  than  to  enforce,  to  their 
full  extent,  the  rights  of  the  interest  which 
he  should  alone  represent."  Strong  v.  Inter- 
national Bldg.,  etc.,  Union,  82  111.  App.  426. 

22.  Weidekind  v.  Tuolumne  County  Water 
Co.,  74  Cal.  386,  19  Pac.  173,  5  Am.  St.  Rep. 
445  [quoting  Matter  of  Cowdery,  69  Cal.  32, 
50,  10  Pac.  47,  58  Am.  Rep.  545,  to  the  ef- 
fect that :  "  The  law  secures  the  client  the 
privilege  of  objecting  at  all  times  and  forever 
to  an  attorney,  solicitor,  or  counsel  from  dis- 
closing information  in  a  cause  confidentially 
given  Avhile  the  relation  exists.  The  client 
alone  can  release  the  attorney,  solicitor,  or 
counsel  from  this  obligation.  The  latter  can- 
not discharge  himself  from  the  duty  imposed 
on  him  by  law "]  ;  Valentine  v.  Stewart,  15 
Cal.  387;  Price  i).  Grand  Rapids,  etc.,  R.  Co., 
18  Ind.  137;  Hatch  v.  Fogerty,  40  How.  Pr. 
(N.  Y.)  492;  Nickels  v.  Griffin,  1  Wash.  Terr. 
374.  Compare  Lalance,  etc.,  Mfg.  Co.  v.  Ha- 
berman  Mfg.  Co.,  93  Fed.  197,  holding  that 
attorneys  who  have  withdrawn  from  a  case, 
believing,  in  good  faith,  that  the  litigation  is 
ended,  will  not,  in  case  of  its  continuance,  be 
enjoined  from  accepting  a  retainer  from  par- 
ties having  an  adverse,  interest  to  their  for- 
mer client,  or  from  disclosing  information  ac- 
quired in  their  professional  capacity  from 
such  client,  for  the  court,  in  the  absence  of 
any  showing  to  the  contrary,  will  assume  that 
such  attorneys  will  observe  all  the  obligations 
of  honorable  members  of  the  bar. 

"  The  test  of  inconsistency  is  not  whether 
the  attorney  has  ever  appeared  for  the  party 
against  whom  he  now  proposes  to  appear,  but 
it  is  whether  his  accepting  the  new  retainer 
will  require  him,  in  forwarding  the  interests 
of  his  new  client,  to  do  anything  which  will 
injuriously  affect  his  former  client  in  any 
matter  in  which  he  formerly  represented  him, 
and  also  Avhether  he  will  be  called  upon,  in 
his  new  relation,  to  use  against  his  former 
client  any  knowledge  or  information  acquired 
through  their  former  connection."  In  re 
Boone,  83  Fed.  944,  952. 

An  attorney  may  act  for  a  third  person  in 
obtaining  property  through  a  defect  in  pro- 
ceedings conducted  by  him  to  gain  possession 
thereof  after  the  relation  with  his  former 
client  has  ceased  (Learned  v.  Haley,  34  CaL 
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however,  the  parties  are  not  adverse  or  when  the  client's  interests  are  not  hostile 
to  those  of  the  other  party,  the  attorney  may  act  for  both  parties.^ 

e.  Acting  in  Different  Capacities.  The  relation  of  attorney  and  client  is  of 
such  an  important  nature  that  the  courts  will  not  allow  an  attorney  to  act  in  any 
capacity  or  assume  any  duty  inconsistent  with  his  office  of  attorney  or  his  duty 
to  his  client.  Public  policy,  also,  demands  that  an  attorney  should  not  act  in 
another  capacity  where  his  duty  would  be  incompatible  with  his  duty  as  an 
attorney.^ 

3.  Liabilities  —  a.  For  Contempt.  The  ]30wer  of  the  court  to  punish  an 
attorney  for  contempt  is  separate  and  distinct  from  its  power  to  suspend  or  disbar 
for  misconduct  in  the  exercise  of  his  office,  though  such  misconduct  may,  in  some 
instances,  involve  a  contempt  of  court.^^  An  attorney,  like  any  other  person,  is 
subject  to  summary  punishment  for  contempt,  for  abusive  or  insulting  language 
or  conduct  toward  the  court,  or  for  disobedience  of  the  orders  of  the  court,^^  and 


608),  for  a  director  in  an  action  to  recover 
money  which  a  corporation  has  lost  through 
a  breach  of  the  director's  official  trust,  al- 
though he  has  acted  as  counsel  for  the  corpo- 
ration (Bent  V.  Priest,  10  Mo.  App.  543),  or 
for  plaintiff  in  an  action  for  breach  of  prom- 
ise of  marriage,  although  such  plaintiff  was 
prosecuting  witness  in  bastardy  proceedings 
in  which  the  attorney  had  been  retained  for 
defendant  and  been  perpetually  enjoined  from 
appearing  against  him  in  such  prosecution 
(Musselman  v.  Barker,  26  Nebr.  737,  42  N.  W. 
759). 

In  criminal  cases  this  rule  prevents  defend- 
ant's attorney  from  assisting  in  the  prosecu- 
tion (Wilson  1/-.  State,  16  Ind.  392;  State  v. 
Halstead,  73  Iowa  376,  35  N.  W.  457),  or  a 
prosecuting  officer  who  instituted  the  proceed- 
ings from  appearing  for  defendant  (Gaulden 
V.  State,  11  Ga.  47).  See  also  Com.  v.  Gibbs, 
4  Gray  (Mass.)  146,  holding  that  an  attorney 
who  has  acted  in  a  civil  action  cannot,  on 
appointment  by  the  court,  perform  the  du- 
ties of  prosecuting  officer,  in  the  absence  of 
the  district  attorney,  in  a  criminal  case  de- 
pending upon  the  same  state  of  facts. 
-  23.  Alabama. —  Cargile  v.  Ragan,  65  Ala. 
287. 

Arkansas. —  Wassell  v.  Reardon,  11  Ark. 
705,  54  Am.  Dec.  245. 

California. —  Perkins  v.  West  Coast  Lumber 
Co.,  129  Cal.  427,  62  Pac.  57 ;  Matter  of  Jones, 
118  Cal.  499,  50  Pac.  766,  62  Am.  St.  Rep. 
251. 

Illinois. —  J.  W.  Butler  Paper  Co.  v.  J.  L. 
Regan  Printing  Co.,  35  111.  App.  152. 

Indiana. —  Wallace  v.  Furber,  62  Ind. 
103. 

'  Kentucky. —  Graves  v.  Long,  87  Ky.  441,  10 
Ky.  L.  Rep.  414,  9  S.  W.  297. 

Michigan. —  Webber  v.  Barry,  66  Mich.  127, 
33  N.  W.  289,  11  Am.  St.  Rep.  466. 

New  Hampshire. —  Kelly  v.  McMinniman, 
58  N.  H.  288. 

Texas.— Beering  v.  Hurt,  (Tex.  1886)  2 
S.  W.  42. 

United  States.—  Shaw  v.  Bill,  95  U.  S.  10, 
24  L.  ed.  333. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  27-  . 

24.  White  V.  HafTaker,  27  111.  349,  351 
(holding  that  a  complainant's  solicitor  could, 
not  properly  act  as  a  special  master  to  exe- 


cute the  decree  in  the  case  in  which  he  had 
acted  as  solicitor,  and  wherein  the  court 
said :  "  In  all  legal  proceedings,  and  at  every 
stage  of  a  cause,  courts  scrupulously  guard 
against  entrusting  the  execution  of  its  man- 
dates, to  persons  having  any  interest  in  the 
cause.  The  law,  for  wise  purposes,  acts  alone 
through  disinterested  agents.  It  will  not 
tempt  those  having  an  interest  in  any  way  to 
abuse  its  process,  for  the  purpose  of  promot- 
ing selfish  ends.  The  relation  of  attorney  and 
client  is  so  intimate,  and  the  duty  of  the  at- 
torney to  protect  the  interest  of  liis  client  is 
so  rigid,  that  it  can  hardly  be  supposed  that 
he  would  be  willing,  even  if  he  were  a  disin- 
terested person,  to  be  entrusted  with  the  en- 
forcement of  the  legal  rights  of  his  clients. 
.  .  .  Such  a  position,  it  seems  to  us,  would 
never  be  sought,  and  it  should  not  be  imposed 
by  the  court " )  ;  Spinks  v.  Davis,  32  Miss. 
152  (holding  that  a  contract  by  which  an  at- 
torney agreed  to  collect  a  claim  against  a 
decedent's  estate,  and  for  that  purpose  agreed 
to  administer  on  the  estate,  was  void  as 
against  public  policy,  since  his  duty  as  at- 
torney and  as  administrator  were  incompati- 
ble with  each  other)  ;  Lawrence  t'.  Lawrence, 

4  Edw.  (N.  Y.)  357;  Jones  v.  Boulware,  39 
Tex.  367. 

'Where   the  duties  are  not  incompatible 

with  his  duties  as  an  attorney,  he  may  act 
in  both  capacities. 

Alabama. —  Taylor  v.  Huntsville  Branch 
Bank,  14  Ala.  633. 

Indiana. —  Union  Mut.  L.  Ins.  Co.  v.  Bu- 
chanan, 100  Ind.  63. 

lotva. —  Smith  v.  Chicago,  etc.,  R.  Co.,  60 
Iowa  515,  15  N.  W.  291. 

Louisiana. —  Fly  v.  Noble,  37  La.  Ann.  667. 

Neiv  Hampshire. —  Hall  v.  Brackett,  60 
N.  H.  215. 

Canada. —  Romanes  v.  Fraser,  16  Grant  Ch. 
(U.  C.)  97,  17  Grant  Ch.  (U.  C.)  267. 

25.  Beene  v.  State,  22  Ark.  149;  State  t\ 
Root,  5  N.  D.  487,  67  N.  W.  590,  57  Am.  St. 
Rep.  568;  Ex  p.  Robinson,  19  Wall.  (U.  S.) 
505,  22  L.  ed.  205:  Ex  p.  Bradlev,  7  Wall. 
(U.  S.)  364,  19  L.  ed.  214. 

26.  Colorado. —  Butler  i\  People,  2  Colo. 
295. 

Hawaii. —  In  re  Campbell,  2  Hawaii  27. 
Indiana. —  Holman  v.  State,  105  Ind.  513, 

5  N.  E.  556. 
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this  power  of  punishing  for  contempt  is  inherent  in  the  courts,  and  is  essential  to 
the  due  administration  of  justice.^ 

b.  Fop  Costs  —  (i)  In  General  —  (a)  On  Indorsement  of  Writ.  An  attor- 
ney has  sometimes,  by  statute,  been  held  liable  for  costs  on  the  indorsement  of 
the  writ,  where  plaintiff  was  unable  to  pay  or  was  a  non-resident.^^ 

(b)  Where  Suit  Brought  For  Non  -  Resident.  By  statute,  in  some  states,  an 
attorney,  where  defendant  succeeds,  is  liable  for  defendant's  costs  in  a  suit 
instituted  by  the  attorney  for  a  non-resident  plain  tiff  .^^ 

(ii)  As  Punishment.  Where  an  attorney  has  been  guilty  of  unauthorized 
or  negligent  acts  or  of  general  professional  misconduct,  he  is  often  held  liable 
for  costs  by  the  court    as  a  punishment  for  such  acts  or  misconduct. 


Kansas.—  Matter  of  Pryor,  18  Kan.  72,  26 
Am.  Rep.  747. 

Kentucky  — In  re  Woolley,  11  Bush  (Kj.) 
95. 

United  States. —  Sharon  v.  Hill,  24  Fed. 
726;  Ex  p.  Cole,  1  McCrary  (U.  S.)  405,  6 
Fed.  Cas.  No.  2,973. 

England.— Wilson's  Case,  7  Q.  B.  984,  53 
E.  C.  L.  983. 

Canada. —  Re  Mclntyre,  2  Ont.  Pr.  74; 
Ex  p.  Binet,  2  Rev.  de  Leg.  471. 

27.  Neel  v.  State,  9  Ark.  259,  50  Am.  Dec. 
209;  Holman  v.  State,  105  Ind.  513,  5  N.  E. 
556 ;  Little  v.  State,  90  Ind.  338,  46  Am.  Rep. 
224;  In  re  Woolley,  11  Bush  (Ky.)  95;  Ex  p. 
Robinson,  19  Wall.  (U.  S.)  505,  22  L.  ed.  205. 
See,  generally.  Contempt. 

28.  In  Canada  an  attorney  will  not  be  or- 
dered to  pay  costs  due  by  his  client  to  the 
opposite  party  unless  such  attorney  has  posi- 
tively engaged  so  to  do.  Ross  v.  Calder,  3 
U.  C.  Q.  B.  180. 

In  Hawaii,  under  Hawaii  Cir.  Ct,  Rules,  No. 
24c,  attorneys  are  liable  for  costs  of  court 
incurred  by  their  respective  clients,  but  this 
does  not, include  fees  or  disbursements.  Wai- 
kulani  v.  Carter,  12  Hawaii  83;  Kanahele  v. 
Wakefield,  11  Hawaii  258. 

29.  Booker  v.  Stinchfield,  47  Me.  340; 
Skillings  v.  Boyd,  10  Me.  43;  Strout  v.  Brad- 
bury, 5  Me.  313;  How  v.  Codman,  4  Me.  79 
(in  a  note  to  which  case  the  court  said  that 
the  statute  had  abolished  the  common  law,  as 
to  the  indorsement  of  writs,  to  the  effect  that 
an  agent  who  makes  a  contract  in  the  name 
of  his  principal  is  not  bound)  ;  Davis  v.  Mc- 
Arthur,  3  Me.  27;  Morrill  v.  Lamson,  138 
Mass.  115;  Wheeler  v.  Lynde,  1  Allen  (Mass.) 
402;  Seagrave  v.  Erickson,  11  Cush.  (Mass.) 
89;  State  v.  Ackley,  8  Cush.  (Mass.)  98;  Chap- 
man V.  Phillips,  8  Pick.  (Mass.)  25;  Chad- 
wick  V.  Upton,  3  Pick.  (Mass.)  442;  Talbot 
V.  Whiting,  10  Mass.  359;  Middlesex  Turnpike 
Corp.  V.  Tufts,  8  Mass.  266;  Woods  v.  Blod- 
gett,  15  N.  H.  569;  Pettingill  v.  McGregor, 
12  N.  H.  179.    See,  generally.  Costs. 

30.  Court  Officers  v.  Hines,  33  Ga.  516; 
Ross  V.  Harvey,  32  Ga.  388;  Mackey  v.  Blake, 
15  Ga.  402 ;  Carmichael  v.  Pendleton,  Dudley 
(Ga.)  173;  Renwick  v.  New  Cent.  Coal  Co., 
55  N.  Y.  Super.  Ct.  444,  14  N.  Y.  St.  758,  14 
N.  Y.  Civ.  Proc.  114;  Matter  of  Levy,  2 
N.  Y.  Civ.  Proc.  108;  Willmont  v.  Meserole, 
48  How.  Pr.  (N.  Y.)  430;  Boyce  v.  Bates,  8 
How.  Pr.  (N.  Y.)  495;  Cobb  v.  Robinson,  1 
How.  Pr.  (N.  Y.)  235;  Gillespie  v.  Stanless, 
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1  How.  Pr.  (N.  Y.)  101;  Jones  i?.  Savage,  10 
Wend.  (N.  Y.)  621;  Wright  v.  Black,  2 
Wend.  (N.  Y.)  258;  People  v.  Marsh,  3  Cow. 
(N.  Y.)  334;  Waring  v.  Barret,  2  Cow.  (N.  Y.) 
460  (wherein  the  real  plaintiff  was  a  resident 
but  the  nominal  plaintiff  was  a  non-resi- 
dent) ;  Knowles  v.  Frawley,  84  Wis.  119,  54 
N.  W.  107.  See  also  Moir  v.  Brown,  9  How. 
Pr.  (N.  Y.)  270;  Alexander  v.  Carpenter, 
3  Den.  (N.  Y.)  266;  Pfister  v.  Gillespie,  2 
Johns.  Cas.  (N.  Y.)  109;  Jackson  v.  Powell, 

2  Johns.  Cas.  (N.  Y.)  67;  Balbi  1).  Duvet,  3 
Edw.  (N.  Y.)  418. 

31.  Haivaii. —  See  Palaki  v.  Paakaula,  6 
Hawaii  269. 

Illinois. —  Anonymous,  11  111.  488. 

Indiana. —  Brown  v.  Brown,  4  Ind.  627,  58 
Am.  Dec.  641 ;  Loveland  v.  Jones,  4  Ind.  184. 

Kentucky. —  Respass  v.  Morton,  Hard.  (Ky.) 
226. 

New  York. —  Post  v.  Charlesworth,  66  Hun 

(N.  Y.)  256,  21  N.  Y.  Suppl.  168,  49  N.  Y. 
St.  476;  Attleboro  Nat.  Bank  v.  Wendell,  64 
Hun  (N.  Y.)  208,  19  N.  Y.  Suppl.  45,  67 
N.  Y.  St.  140;  McVey  v.  Cantrell,  8  Hun 

(N.  Y.)  522;  Jordan  v.  National  Shoe,  etc.. 
Bank,  45  N.  Y.  Super.  Ct.  423 ;  Baur  v.  Betz, 
7  N.  Y.  Civ.  Proc.  233,  1  How.  Pr.  N.  S. 

(N.  Y.)  344;  Schaughnessy  v.  Reilly,  41  How. 
Pr.  (N.  Y.)  382;  People  v.  Bradt,  6  Johns. 

(N.  Y.)   318;  Den  v.  Fen,  Col.  &  C.  Cas. 

(N.  Y.)  302;  Cornell  v.  Allen,  Col.  &  C.  Cas. 

(N.  Y.)74;  American  Ins.  Co.  v.  Oakley,  9 
Paige  (N.  Y.)  496,  38  Am.  Dec.  561;  Cush- 
man  v.  Brown,  6  Paige  (N.  Y.)  539;  Powell 
V.  Kane,  5  Paige  (N.  ,Y.)  265;  Kane  v.  Van 
Vranken,  5  Paige  (N.  Y.)  62. 

North  Carolina. —  Ex  p.  Bobbins,  63  N.  C. 
309. 

Ohio. —  Falor  v.  Beery,  8  Ohio  Dec.  306,  6 
Ohio  N.  P.  290,  7  Ohio  N.  P.  645. 

Tennessee. —  Sharp  v.  Fields,  5  Lea  (Tenn.) 
326. 

Virginia. —  Howard  v.  Rawson,  2  Leigh 
(Va.)  733. 

England. — Fricker  v.  Van  Grutten,  [1896] 
2  Ch.  649,  65  L.  J.  Ch.  823,  75  L.  T.  Rep.  N.  S. 
117,  45  Wkly.  Rep.  53;  Harbin  v.  Masterman, 
[1896]  1  Ch.  351,  65  L.  J.  Ch.  195,  73 
L.  T.  Rep.  N.  S.  591,  44  Wkly.  Rep.  421; 
Nurse  v.  Durnford,  13  Ch.  D.  764,  49  L.  J.  Ch. 
229,  41  L.  T.  Rep.  N.  S.  611,  28  Wkly.  Rep. 
145;  Newbiggin-by-the-Sea  Gas  Co.  v.  Arm- 
strong, 13  Ch.  D.  310,  49  L.  J.  Ch.  231.  Com- 
pare In  re  Armstrong,  [1896]  1  Ch.  536,  hold- 
ing that  where  a  solicitor,  believing  his  client 
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(in)  How  Enforced.  The  liability  of  an  attorney  for  costs  may  be  enforced 
by  an  application  for  an  order  requiring  the  attorney  to  pay  costs.^^ 

c.  To  Third  Persons  —  (i)  In  Contract.  As  an  agent  can  always  bind  him- 
self personally  where  such  is  his  intention,  an  attorney  who  places  a  writ  in  the 
hands  of  an  officer  for  service  is  regarded  as  personally  requesting  the  service, 
and,  the  inference  being  that  the  attorney  intends  to  be  personally  liable  for  such 
service,  he  is  held  liable  in  contract  for  the  officer's  fees,  unless  he  expressly 
informs  the  officer  that  he  will  not  be  personally  liable,  or  there  are  circumstances 
which  make  it  clear  that  such  was  the  understanding  of  the  parties.^^  An  attor- 
ney is  not  liable,  however,  in  the  absence  of  an  express  promise,  for  the  fees  of  a 
referee,^'^  of  witnesses/^  of  stenographers,^*^  or  of  other  officers  of  the  court.^^ 

ill)  In  Tort — (a)  Prosecuting  Claims.    Where  an  attorney  acts  in  good 


to  be  of  sound  mind,  obtained  an  order  for 
her  on  an  ex  parte  application,  without  dis- 
closing the  fact  that  a  petition  in  lunacy  was 
pending  against  hex,  and  she  was  subsequently- 
found  to  be  of  unsound  mind,  he  had  not  been 
guilty  of  such  professional  misconduct  as  to 
make  him  liable  for  the  costs  upon  application 
to  discharge  the  order. 
Canada. — See  Brigham  v.  Smith,  2  Ch.  Chamb. 
(U.  C.)  462;  Leonard  v.  Glendennan,  Draper 
(U.  C.)  232;  Gore  Dist.  Mut.  F.  Ins.  Co.  t\ 
Webster,  10  L.  J.  190;  Scribner  v.  Parcells, 
20  Ont.  554 ;  Anonymous,  4  Ont.  Pr.  242. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  35. 

Reason  for  the  rule.— The  rule  is  based  on 
the  power  of  a  court  to  punish  any  of  its 
officers,  including  attorneys,  for  a  contempt, 
in  a  proper  case;  and  the  power  to  compel 
an  attorney  to  pay  costs,  for  negligence  or 
professional  misconduct,  is  not  a  distinct 
power,  but  only  a  branch  of  the  general  power 
to  punish  for  contempt.  Ex  p.  Robbins,  63 
N.  C.  309. 

32.  Matter  of  Levy,  10  Daly  (N.  Y.)  391, 
2  N.  Y.  Civ.  Proc.  108;  Sigourney  v.  Waddle, 
9  Paige  (N.  Y.)  381 ;  Bogart  v.  Electrical  Sup- 
ply Co.,  23  Blatchf.  (U.  S.)  552,  27  Fed.  722. 
See  also  Struffman  v.  Muller,  74  N.  Y.  594; 
Bronson  v.  Freeman,  8  How.  Pr.  ( N.  Y. )  492 ; 
Anonymous,  2  Cow.  (N.  Y.)  589. 

33.  Connecticut. —  Heath  v.  Bates,  49  Conn. 
342,  44  Am.  Rep.  234. 

Mawe.— Tilton  v.  Wright,  74  Me.  214,  43 
Am.  Rep.  578. 

Massachusetts. —  Tarbell  v.  Dickinson,  3 
Cush.  (Mass.)  345. 

New  Hampshire. —  Towle  v.  Hatch,  43.  N.  H. 
270. 

New  Yorfc.— Judson  v.  Gray,  11  N.  Y.  408; 
, Campbell  v.  Cothran,  65  Barb.  (N.  Y.)  534, 
1  Thomps.  &  C.  (N.  Y.)  70  [affirmed  in  56 
N.  Y.  279] ;  Birkbeck  v.  Stafford,  14  Abb.  Pr. 
(N.  Y.)  285,  23  How.  Pr.  (N.  Y.)  236;  Jack- 
son V.  Anderson,  4  Wend.  (N.  Y. )  474;  Ous- 
terhout  v.  Day,  9  Johns.  (N.  Y.)  114;  Adams 
■V.  Hopkins,  5  Johns.  (N.  Y.)  252. 

England. —  Foster  v.  Blakelock,  5  B.  &  C. 
328,  8  D.  &  R.  48,  4  L.  J.  K.  B.  O.  S.  170,  29 
Rev.  Rep.  258,  11  E.^  C.  L.  483;  Walbank  v. 
Quarterman,  3  C.  B.  94,  54  E.  C.  L.  94. 

Canada. —  Jarvis  v.  Washburn,  Draper 
(U.  C.)  163;  Devlin  v.  Bibeau,  30  L.  C.  Jur. 
101 ;  Boston  v.  Taylor,  1  L.  C.  Jur.  60 ;  Eraser 
V.  Fellowes,  7  L.  J.  131;  Palmer  v.  Harding, 


19  N.  Brunsw.  281;  Kavanagh  v.  McPhelon,  3 
N.  Brunsw.  472;  Panneton  v.  Guillet,  7  Quebec 
250.  But  see  Theroux  v.  Pacaud,  6  Quebec 
14;  Gelinas  v.  Dumont,  10  Rev.  Leg.  229,  to 
the  effect  that,  unless  there  is  an  agreement 
to  that  effect,  or  the  attorney  has  received 
the  money  from  Ms  client,  he  is  not  personally 
liable  to  the  bailiff  for  the  latter's  fees  for 
services. 

Contra,  Doughty  v.  Paige,  48  Iowa  483; 
Preston  v.  Preston,  1  Dougl.  (Mich.)  292; 
Wires  v.  Briggs,  5  Vt.  101,  26  Am.  Dec. 
284. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  37. 

Such  liability,  as  regards  a  partnership  of 

advocates,  is  joint,  and  not  joint  and  several. 
Decelles  v.  Bazin,  19  Quebec  Super.  Ct.  399,  4 
Quebec  Pr.  92. 

Poundage. — An  attorney  is  not  liable  for 
poundage  upon  an  execution  (Corbet  v.  Mc- 
Kenzie,  6  U.  C.  Q.  B.  605)  unless  he  receives 
the  amount  from  defendant  (Caldwell  v.  Bad- 
ger, 7  N.  Brunsw.  516),  though  defendant  has 
escaped  from  the  limits  and  his  bail  has  paid 
the  debt  and  costs  to  attorney. 

Remuneration  of  guardian. — An  attorney 
is  not  liable  to  a  bailiff  for  the  remuneration 
of  the  guardian  appointed  by  the  latter. 
Plante  i\  Cazeau,  1  Quebec  203. 

Sheriffs  are  recommended  to  take  precise 
written  engagements  from  attorneys  when 
they  mean  to  hold  them  liable  in  cases  they 
have  nothing  to  do  with  except  professionally, 
though  the  court,  where  the  attorney  has  ver- 
bally agreed  to  indemnify  and  the  agreement 
is  admitted,  will  enforce  it.  Corbett  V. 
O'Reilly,  8  U.  C.  Q.  B.  130. 

34.  Geib  v.  Topping,  83  N.  Y.  46:  Judson 
V.  Gray,  11  N.  Y.  40S  ;  Howell  v.  Kinney,  1 
How.  Pr.  (N.  Y.)  105.  See  also  Curtis  V. 
Engle,  4  Edw.  (N.  Y.)  117. 

35.  Sargeant  v.  Pettibone,  1  Aik.  (Vt.) 
355;  Fcndall  v.  Nokes,  2  Am.  101,  3  Jur.  726, 
7  Scott  647 ;  Robins  v.  Bridge,  6  Dowl.  P.  C. 
140,  7  L.  J.  Exch.  40,  M.  &  H.  357,  3  M.  &  W. 
114.  See  also  Pessano  Eyre,  13  Pa.  Super. 
Ct.  157. 

36.  Bonvnge  v.  Watcrbury,  12  Hun  (N.  Y.) 
534;  Sheridan  r.  Genet,  12  Hun  (N.  Y.)  660; 
Bonyngo  v.  Field,  44  N.  Y.  Super.  Ct.  581 
[affirmed  in  81  N.  Y.  159]. 

37.  Lamoroux  r.  IMorris,  4  How.  Pr.  (N.  Y.) 
245;  Moore  v.  Porter,  13  Serg.  &  R.  (Pa.) 
100. 
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faith  in  prosecuting  a  claim  which  his  client  believes  to  be  just,  and  is  actuated 
only  by  motives  of  fidelity  to  his  trust,  he  is  not  liable  to  the  other  party,  even 
though  the  attorney  himself  may  think  the  claim  is  not  just  or  legal.^^  If,  how- 
ever, the  attorney  knowingly  aids  his  client  in  maliciously  prosecuting  an  unjust 
claim,  or  if  the  attorney  is  actuated  by  malice  on  his  own  part,  he  is  liable  for  any 
injury  suffered  by  the  other  party .^^ 

(b)  Service  of  Process.  An  attorney  is  not  liable  for  a  wrongful  or  illegal 
seizure  by  a  sheriff  where  he  simply  acted  in  the  performance  of  his  duty  as  an 
attorney ;  ^  but,  where  he  goes  beyond  that  and  actually  participates  in  the  tres- 
pass, he  is  liable,  with  the  officer,  to  the  party  injured/^ 

4.  Assignment  as  Counsel  by  Court.  It  has  been  held  that  an  attorney  can- 
not refuse  to  act,  without  compensation,  for  persons  accused  of  crime  and  desti- 
tute of  means  upon  appointment  thereto  by  the  court,^^  and,  by  statute,  the 


38.  Illinois. —  Burnap  v.  Marsh,  13  111.  535. 
Louisiana. —  Heffner  v.  Wise,  51  La.  Ann. 

1637,  26  So.  415. 

Missouri. —  Peck  v.  Chouteau,  91  Mo.  138, 
3  S.  W.  577,  60  Am.  Rep.  236. 

New  Jersey. —  Schalk  v.  Kingsley,  42 
N.  J.  L.  32. 

Ohio. —  Meyers  v.  Seinsheimer,  5  Ohio  N.  P. 
281. 

South  Carolina. —  Wigg  v.  Simonton,  12 
Rich.  (S.  C.)  583. 

United  States. —  Campbell  v.  Bro^vn,  2 
Woods  (U.  S.)  349,  4  Fed.  Cas.  No.  2,355. 

'England. —  Stockley  v.  Hornidge,  8  C.  &  P. 
11,  34  E.  C.  L.  580;  Sedley  v.  Sutherland,  3 
Esp.  202. 

"  The  public  interest  demands  this.  If  at- 
torneys cannot  act  and  advise  freely  and  with- 
out constant  fear  of  being  harassed  by  suits 
and  actions  at  law,  parties  could  not  obtain 
their  legal  rights.  If  not  free  to  advise  and 
defend  those  who  seek  their  aid,  the  laws  are 
made  in  vain.  Injustice  and  oppression  would 
rule  highhanded  in  the  land.  ...  It  is  as 
necessary  to  the  public  weal  that  they  should 
be  privileged  from  molestation  by  actions  and 
suits  in  the  courageous  performance  of  their 
duty  as  it  is  that  the  representatives  of  the 
people  in  the  legislature  or  the  judges  of  the 
courts  should  be  thus  privileged."  Campbell 
V.  Brown,  2  Woods  (U.  S.)  349,  4  Fed.  Cas. 
No.  2,355. 

39.  Illinois. —  Burnap  v.  Marsh,  13  111.  535. 
Kentucky. — Wood  v.  Weir,  5  B.  Mon.  (Ky.) 

544. 

Missouri. —  Peck  V.  Chouteau,  91  Mo.  138, 
3  S.  W.  577,  60  Am.  Rep.  236. 

New  York. —  Sleight  v.  Leavenworth,  5 
Duer  (N.  Y.)  122. 

England. —  Stockley  v.  Hornidge,  8  C.  &  P. 
11,  34  E.  C.  L.  580,  holding  that  if  the  attor- 
neys who  commenced  the  suit  alleged  to  be 
malicious  knew  that  there  was  no  cause  of 
action,  and  knowing  this,  "  dishonestly  and 
with  some  sinister  view,  for  some  purpose  of 
their  own,  or  for  some  other  ill  purpose  which 
the  law  calls  malicious,  caused  the  plaintiff 
to  be  arrested  and  imprisoned,''  they  were 
liable. 

"  If  there  is  probable  cause  for  the  prose- 
cution then  the  suit  for  malicious  prosecution 
must  fail,  though  malice  be  clearly  shown; 
and  it  must  follow  that  knowledge  on  his  part 
by  the  attorney,  that  the  client  is  actuated 
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by  malicious  motives,  is  not  sufficient  to  make 
the  attorney  liable."  Peck  v.  Chouteau,  91 
Mo.  138,  150,  3  S.  W.  577,  60  Am.  Rep.  236. 

Conspiracy  between  attorney  and  client. — 
It  has  been  held  that,  in  order  to  maintain  an 
action  against  the  attorney,  it  is  necessary  to 
show  a  conspiracy  between  the  attorney  and 
client  (Bicknell  v.  Dorion,  16  Pick.  (Mass.) 
478)  ;  but  this  view  is  criticized  in  Burnap 
V.  Marsh,  13  111.  535,  539,  where  the  court 
said :  "  Nor  is  it  always  necessary  to  show 
a  conspiracy  between  the  attorney  and  client." 

40.  Alabama. —  Smith  v.  Gayle,  58  Ala.  600. 
Georgia. —  Hunt  v.  Printup,  28  Ga.  297. 
Iowa. —  Dawson  v.  Buford,  70  Iowa  127,  30 

N.  W.  35;  Rice  v.  Melendy,  41  Iowa  395. 

Minnesota.—  Farmer  v.  Crosby,  43  Minn. 
459,  45  N.  W.  866. 

New  Yorfc.— Ford  v.  Williams,  13  N.  Y. 
577,  67  Am.  Dee.  830;  Baker  v.  Secor,  4  N.  Y. 
Suppl.  303,  22  N.  Y.  St.  97. 

Canada. —  See  Eadus  v.  Dougall,  14  U.  C. 
C.  P.  352. 

41.  /ZZinois.— Hardy  v.  Keeler,  56  111.  152; 
Arnold  v.  Phillips,  59  111.  App.  213. 

Michigan. —  Cook  v.  Hopper,  23  Mich.  511. 

Nebraska. —  Peckinbaugh  v.  Quillin,  12 
Nebr.  586,  12  N.  W.  104. 

New  York. —  Ford  v.  Williams,  24  N.  Y. 
359. 

Texas. —  Cunningham  v.  Coyle,  2  Tex.  App. 
Civ.  Cas.  §  422. 

An  attorney  is  liable,  over  to  a  sheriff  who 
sustains  damages  by  proceeding  under  what 
purports  to  be  a  writ  of  the  court,  but  which 
is  not,  when  the  same  is  put  into  the  sheriff's 
hands  by  such  attorney.  Johnston  v.  Winslow, 
2  N.  Brunsw.  53. 

43.  Rowe  V.  Yuba  County,  17  Cal.  61.  See 
also  Com.  v.  Knapp,  9  Pick.  (Mass.)  496,  20 
Am.  Dec.  491. 

This  power  is  not  limited  to  the  appoint- 
ment of  only  one  attorney.  The  actual 
necessity  of  the  case  alone  regulates  the  judi- 
cial discretion  of  the  court  in  making  such 
appointment.  Gordon  v.  Dearborn  County,  52 
Ind.  322. 

Defendant  must  accept  court's  appointee. — 

Defendant,  if  he  would  be  defended  at  the  ex- 
pense of  the  county,  must  accept  the  services 
of  any  reputable  attorney  whom  the  court,  in 
its  discretion,  may  see  fit  to  appoint.  Baker 
V.  State,  86  Wis.  474,  56  N.  W.  1088. 
Prosecuting  appeal. —  The  supreme  court 
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court  ^  has  a  right  to  command  the  services  of  counsel  for  persons  unable  to 
pay  in  civil  as  well  as  criminal  cases.^ 

5.  Partnership  of  Attorneys.  A  partnership  of  attorneys  is  lawful  and,  as 
in  the  case  of  other  partnerships,  one  partner  may  bind  the  other  by  acts  done 
within  the  scope  of  the  partnership  business ;    but,  as  such  a  partnership  is  not 


has  no  authority  to  appoint  or  pay  an  attor- 
ney to  prosecute  an  appeal  for  a  defendant  in 
a  criminal  case,  but  the  attorney  appointed 
by  the  court  below  has  full  authority  to  prose- 
cute the  appeal.    Stout  v.  State,  90  Ind.  1. 

43.  The  clerk  of  the  court  of  appeals  has 
no  authority  to  appoint  an  attorney  for  ap- 
pellees constructively  summoned,  but  this 
must  be  done  by  the  court.  Arthurs  v.  Har- 
lan, 78  Ky.  138. 

44.  House  v.  Whitis,  5  Baxt.  (Tenn.)  690, 
692,  where  the  court  said :  Where  a  lawyer 
takes  his  license  he  takes  it  burthened  with 
these  honorary  obligations.  He  is  a  sworn 
minister  of  justice,  and  when  commanded  by 
the  court  cannot  withhold  his  services  in  cases 
prosecuted  in  forma  pauperis." 

The  court  cannot  appoint  an  attorney,  in  a 
divorce  case,  for  an  adult  compos  mentis  party 
to  the  suit,  against  the  consent  of  such  party, 
and  tax  a  fee  for  such  attorney  with  the  costs. 
Chandler  v.  Chandler,  13  Ind.  492.  See  also 
Gordon  v,  Green,  113  Mass.  259  (holding  that 
the  solicitor  of  a  trustee  bringing  a  bill  in 
equity  to  .obtain  instructions  cannot,  under 
the  twenty-seventh  rule  in  chancery,  be  ap- 
pointed to  represent  contingent  interests  un- 
der the  bill)  ;  Harris  v.  Mutual  L.  Ins.  Co., 
13  N.  Y.  Suppl.  718,  37  N.  Y.  St.  599 
(holding  that  the  attorney  who  makes  an 
application  for  leave  for  a  non-resident  to 
sue  in  forma  pauperis  should  not  be  assigned 
as  counsel  unless  in  exceptional  cases,  and 
then  only  where  it  clearly  appears  that  the 
party  seeking  to  sue  as  a  poor  person  knows 
that  the  counsel  assigned  is  bound  to  act 
without  compensation,  and  where  the  counsel 
certifies  that  he  will  so  act,  and  that  no 
charge  or  claim  for  counsel  fees  will  be  made) . 

45.  A  partnership  between  an  attorney 
and  one  not  admitted  is  illegal.  Dunne  v. 
O'Reilly,  11  U.  C.  C.  P.  404. 

46.  Arkansas.—  Smith  v.  Hill,  13  Ark.  173. 
California. —  Williams  v.  More,  63  Cal.  50. 
Illinois. —  Smith   v.    Brittenham,    109  111. 

540. 

Kentucky.—  McGill  v.  McGill,  2  Mete.  (Ky.) 
.258. 

Mississippi. —  Fitch  v.  Stamps,  6  How. 
,  (Miss.)  487. 

NeiD  York. —  Green  v.  Milbank,  3  Abb. 
N.  Cas.  (N.  Y.)  138;  Warner  v.  Griswold,  8 
Wend.  (N.  Y.)  665. 

Pennsylvania. —  Livingston  v.  Cox,  6  Pa.  St. 
360. 

United  States. —  Gordon  v.  Coolidge,  1 
Sumn.  (U.  S.)  537,  10  Fed.  Cas.  No.  5,606. 

Canada. —  Doe  v.  Taylor,  8  N.  Brunsw.  437. 
But  the  court  considers  it  irregular  for  the 
name  of  more  than  one  attorney  of  a  firm  to 
appear  a^;  attorney  on  the  record.  Gilmore  v. 
Bull,  3  N.  Brunsw.  94. 

See  5  Cent.  Dig.  tit.  "Attorney  dnd  Client," 
§  43. 


Earnings  ultra  partnership. —  Commissions 
received  by  a  partner  as  executor  do  not  be- 
long to  the  firm  under  an  agreement  by  which 
the  parties  undertook  to  give  their  "  time, 
talents  and  strength  to  the  prosecution  of  the 
interest  of  the  firm,"  since  acting  as  executor 
does  not  pertain  to  the  practice  of  law.  Met- 
calfe V.  Bradshaw,  145  111.  124,  33  N.  E.  1116, 
36  Am.  St.  Rep.  478  {affirming  43  111.  App. 
286].  See  also  Starr  v.  Case,  59  Iowa  491,  13 
N.  W.  645. 

Effect  of  dissolution  on  pending  litigation. 

— A  lawyer  who  voluntarily  abandons  a  part- 
nership and  becomes  a  judge  is  not  entitled  to 
any  fees  earned  by  his  former  partner  for 
services  rendered  after  the  dissolution  in  cases 
commenced  either  before  or  after  the  dissolu- 
tion of  the  partnership,  nor  is  he  chargeable 
with  any  of  the  expenses  of  his  partner,  after 
the  dissolution,  in  prosecuting  cases  com- 
menced before  the  partnership  was  dissolved. 
Money  afterward  collected  by  him  or  paid  to 
him  by  his  former  partner  as  his  share  of  the 
fees  earned  after  the  dissolution  of  the  part- 
nership in  cases  commenced  before  the  disso- 
lution cannot  be  recovered  by  the  partner  in 
an  action  for  an  accounting.  Isenhart  v. 
Hazen,  (Kan.  1901)  63  Pac.  451. 

Effect  of  death  on  pending  litigation. —  The 
surviving  partner  of  a  law  firm  should  not  be 
required  to  assume  solely  the  conduct  of  all 
pending  litigations  in  the  office  at  the  time  of 
his  partner's  decease  and  share  the  results  of 
such  subsequent  labor  with  the  estate,  and 
equity  will  enforce  a  reasonable  agreement 
made  with  the  estate  concerning  such  labor. 
Sterne  v.  Goep,  20  Hun  (N.  Y.)  396.  See  also 
Babbitt  v.  Riddell,  1  Grant  (Pa.)  161,  hold- 
ing that,  where  two  attorneys  were  employed 
for  a  certain  sum  to  prosecute  with  success  a 
certain  suit,  and,  after  part  of  the  services 
had  been  performed,  one  of  them  died  and  the 
engagement  was  completed  by  the  survivor, 
who  received  the  compensation,  the  latter 
must  pay  to  the  representatives  of  the  de- 
ceased such  part  of  the  compensation  as  was 
equivalent  to  the  latter's  portion  of  the  work 
done. 

It  is  not  within  the  scope  of  the  implied 
authority  of  a  solicitor  carrying  on  business 
in  partnership  to  constitute  himself  a  con- 
structive trustee,  and  tlieroby  to  subject  his 
partner  to  liability  in  that  character,  the 
partner  being  ignorant  of  the  dealings  by 
whicli  the  oonstrnetivo  trust  is  established. 
Mara  r.  Browne,  [1896]  1  Ch.  199.  65  L.  J.  Ch. 
225,  73  L.  T.  Rep.  N.  S.  638,  44  Wkly.  Rep. 
330.  Neither  will  a  promise  to  indemnify  an 
oflieer  for  committing  a  person  to  jail,  made 
by  one  attorney,  bind  his  partner;  but  Ihe 
partnership  may  warrant  the  inference  tliat 
he  acted  for  both,  and  a  subsequent  ratifica- 
tion bv  the  partner  binds  him.  INIarsh  v.  Gold, 
2  Pick.  (Mass.)  285. 
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one  in  trade  or  commerce,  one  partner  has  no  implied  authority  to  become  a 
party  to  a  negotiable  instrument  and  bind  the  iirm  thereby .^^ 

D.  Attorney's  Clerks.  During  an  attorney's  absence  his  clerk  represents 
him,  as  to  all  ordinary  business  of  the  office,  so  as  to  bind  the  attorney .^^ 

III.  RETAINER  AND  AUTHORITY. 

A.  Retainer  —  l.  Definition.  Retainer "  may  be  defined  as  "the  act  of .  a 
client  by  which  he  engages  an  attorney  to  manage  his  cause,"  and  also  as  "  the, 
retaining  fee." 

2.  Necessity  of  —  a.  In  General.  Every  attorney  regularly  licensed  and  duly 
admitted  to  practice  possesses  a  general  license  to  appear  in  court  for  any  suitors 
who  may  retain  him ;  but  his  license  is  not,  of  itself,  an  authority  to  appear  for 
any  particular  person    until  he  is,  in  fact,  employed  by,  or  retained  for,  him.^^ 

b.  Effect  of  Unauthorized  Action  — ■  (i)  Foit  Defendant.  Where  an  attor- 
ney appears  for  a  defendant  who  has  been  duly  served  with  process  there  is  a 
strong  presumption  that  such  attorney  had  authority,  and,  even  if  this  inference 
is  overcome,  it  is  incumbent  upon  defendant  to  disavow  the  attorney's  act  at 
once,^^  for,  if  he  neglects  this  duty,  his  carelessness  will  have  contributed  to 
mislead  plaintiff,  and  he  will  not  be  in  a  position  to  ask  relief  at  a  later  stage  in 
the  proceedings.^*  Where,  however,  there  has  been  no  formal  service  and  the 
court  acquires  jurisdiction  only  through  the  unauthorized  appearance  of  the 
attorney,  defendant  will  be  relieved  from  any  injury  he  may  suffer.^^ 


A  person  is  not  a  partner  of  an  attorney 
whom  he  procures  to  prepare,  file,  and  prove 
certain  claims  before  a  certain  court  for  a 
percentage  of  the  amount  recovered,  which 
claims  the  former  has  been  employed  to  col- 
lect under  a  contract  entitling  him  to  a  per- 
centage of  the  amount  collected.  Grapel  v. 
Hodges,  112  N.  Y.  419,  20  N.  E.  542,  21 
N.  Y.  St.  845  [affirminq  49  Hun  (N.  Y.)  107, 
1  N.  Y.  Suppl.  823,  17  N.  Y.  St.  83]. 

47.  Florida. —  Friend  v.  Duryee,  17  Fla. 
Ill,  35  Am.  Rep.  89. 

Kentucky. —  Breckinridge  v.  Shrieve,  4 
Dana  (Ky.)  375. 

Wisconsin.—  Smith  v.  Sloan,  37  Wis.  285, 
19  Am.  Rep.  757. 

England. —  Hedlev  v.  Bainbridge,  3  Q.  B. 
316,  2  G.  &  D.  483,  11  L,  J.  Q.  B.  293,  43 
E.  C.  L.  752. 

Canada. —  Wilson  v.  BroAvn,  6  Ont.  App. 
411.  Compare  Workman  v.  McKinstry,  21 
U.  C.  Q.  B.  623,  where  there  was  evidence  of 
mutual  authority. 

48.  Mahoney  v.  Middlesex  County,  144 
Mass.  459,  11  N.  E.  689;  Birkbeck  v.  Staf- 
ford, 14  Abb.  Pr.  (N.  Y.)  285,  23  How.  Pr. 
(N.  Y.)  236;  Jackson  v.  Yale,  1  Cow.  (N.  Y.) 
215;  Power  v.  Kent,  1  Cow.  (N.  Y.)  211; 
Cooper  V.  Carr,  8  Johns.  ( N.  Y. )  360 ;  Trem- 
per  V.  Wright,  2  Cai.  (N.  Y.)  101;  Rathbone 
V.  Blackford,  1  Cai.  (N.  Y.)  343;  Anonymous, 
1  Cai.  (N.  Y.)  73.  See  also  Shattuck  v.  Bill,  142 
Mass.  56,  62,  7  N.  E.  39,  holding  that  a  client 
is  liable  for  the  act  of  his  attorney's  clerk 
in  making  an  illegal  arrest  on  execution,  and 
wherein  the  court  said :  "  Details  of  a  law  busi- 
ness, especially  such  as  that  of  the  collection 
of  claims,  are  often  not  attended  to  by  the  at- 
torney, but  entrusted  to  subordinates,  whose 
acts  in  the  conduct  of  a  business  are  his,  so  far 
as  civil  responsibility  therefor,  either  on  his 

[11,  C,  5] 


own  part  or  that  of  his  clients,  is  concerned." 
Compare  Page  v.  San  Francisco  Super.  Ct., 
122  Cai.  209,  54  Pac.  730  (holding  that  a 
statute  authorizing  the  service  of  a  written 
notice  on  an  attorney's  clerk  does  not  enable 
the  clerk  to  bind  the  attorney  by  a  waiver 
of  the  notice )  ;  Irvine  v.  Spring,  7  Rob.  (N.  Y.) 
293  (holding  that  an  attorney's  clerk  cannot 
discontinue  an  action  without  the  consent  of 
the  attorney ) . 

49.  Bouvier  L.  Diet. 

50.  Cartwell  v.  Menifee,  2  Ark.  356;  Peo- 
ple V.  Mariposa  Co.,  39  Cai.  683;  Clark  V. 
Willett,  35  Cai.  534 ;  McAlexander  v.  Wright, 
3  T.  B.  Mon.  (Ky.)  189,  16  Am.  Dec.  93. 

51.  Cartwell  v.  Menifee,  2  Ark.  356. 

52.  This  section  includes  cases  where  the 
attorney  assuming  to  act  has  not  been  em- 
ployed by  the  client  he  professes  to  represent. 
Questions  of  the  exact  scope  of  authority  un- 
der a  general  retainer  are  treated  infra, 
III,  C,  3. 

53.  See  Appearances,  3  Cyc.  535,  note  9. 
Where  objection  is  made  in  time,  a  plea 

(Bell  V.  Ursury,  4  Litt.  (Ky.)  334)  or  a 
demurrer  (Winterstien  v.  Walker,  10  Iowa 
198)  filed  by  a  volunteer  counsel  may  be  with- 
draAvn. 

54.  Ruckman  v.  Allwood,  40  111.  128;  Mason 
V.  Stewart,  6  La.  Ann.  736;  Norton  v.  Cooper, 
3  Smale  &  G.  375. 

55.  Merritt  v.  Clow,  2  Tex.  582;  Robb  v. 
Vos,  155  U.  S.  13,  15  S.  Ct.  4,  39  L.  ed.  52; 
Norton  v.  Cooper,  3  Smale  &  G.  375 ;  Weir  v. 
Hervey,  1  U.  C.  Q.  B.  430.  See,  generally. 
Appearances,  3  Cyc.  531  et  seq. 

Attorney's  liability  to  plaintiff. —  It  seems 
that  an  attorney  who  appears  for  defendant 
without  authority  is  not  liable  to  plaintiff  in 
action  for  so  doing,  though  he  may  be  liable 
for  the  costs  of  suit  on  an  application  to  the 
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(ii)  Eon  Plaintiff.  Where  suits  are  brought  by  an  attorney  without 
authority  from  the  plaintiff,  the  rule  seems  established  that  the  bringing  of  suit 
does  not  bind  the  involuntary  plaintiff.^^  The  usual  practice  is  to  have  the  suit 
dismissed  on  motion  as  soon  as  the  attorney's  lack  of  authority  is  established.^ 

3.  Formalities  of  —  a.  In  General.  An  attorney  may  be  employed  without 
formalities  of  any  kind.^^  The  contract  may  be  made  by  parol and  is  often- 
times largely  implied  from  the  acts  of  the  parties.^^ 

b.  Payment  of  Fees.  ]^either  is  the  relation  dependent  upon  the  payment  of 
fees.    It  may  exist  between  two  parties,  though  a  third  person  pays  for  the 


court  in  the  original  suit,  Fisher  v.  Holden, 
17  U.  C.  C.  P.  395. 

56.  Atkinson  v.  Hewlett,  11  Ky.  L.  Rep. 
364;  Hurste  v.  Hotaling,  20  Nebr.  178,  ^9 
N.  W.  299 ;  Eobson  v.  Eaton,  1  T.  R.  62. 

57.  Frye  v.  Calhoun  County,  14  111.  132; 
McDowell  V.  Gregory,  14  Nebr.  33,  14  N.  W. 
899;  Lindheim  v.  Manhattan  R.  Co.,  68  Hun 
(K  Y.)  122,  22  N.  Y.  Suppl.  685,  52  N.  Y. 
iSt.  34;  Hudson  River  West  Shore  R.  Co.  v. 
Kay,  14  Abb.  Pr.  N.  S.  (N.  Y.)  191;  Glass 
V.  Smith,  66  Tex.  548,  2  S.  W.  195.  See  also 
Meyers  v.  Lake,  1  Grant  Ch.  (U.  C.)  305; 
Dewolf  V.  Albert  Min.  Co.,  15  IST.  Brunsw. 
260;  James  v.  McLean,  8  N.  Brunsw.  164; 
Shaw  V.  Ormiston,  2  Ont.  Pr.  152;  Smith  V. 
Turnbull,  1  Ont.  Pr.  88;  Henderson  v.  Mc- 
Mahon,  12-  U.  C.  Q.  B.  288. 

58.  The  only  requisites  are  a  desire  on  the 
-client's  part  to  have  a  particular  attorney  act 
for  him,  and  willingness  on  the  attorney's 
part  to  do  so.  Smith  v.  Black,  51  Md. 
247. 

In  case  of  a  corporation  the  appointment 
of  a  solicitor  need  not  be  under  the  corporate 
seal  (Clarke  v.  Union  F.  Ins.  Co.,  10  Ont.  Pr. 
339.  See  also  Faviell  V.  Eastern  Counties  R. 
Co.,  6  Dowl.  &  L.  54,  2  Exch.  344,  17  L.  J, 
Exch.  223,  297),  and  an  advocate  may  ap- 
pear as  attorney  without  being  thereto  spe- 
cially authorized  by  resolution  ( Nadeau  v, 
Commissaires  d'ficole  de  St-Frederic,  6  Quebec 
.Super..  Ct.  66.  But  see  Barrie  Public  School 
Board  v.  Barrie,  19  Ont.  Pr.  33). 

Question  of  fact  for  jury. — Where,  on  a 
trial,  the  question  of  the  attorney's  authority 
to  appear  becomes  a  material  and  contested 
question  of  fact,  it  should  be  submitted,  un- 
der proper  instructions,  to  the  consideration 
and  decision  of  the  jury.  Stillwell  v.  Bad- 
gett,  22  Ark.  164;  Howard  v.  Smith,  33  N.  Y. 
Super.  Ct.  124,  42  How.  Pr.  (N.  Y.)  -300; 
Alspaugh  V.  Jones,  64  N.  C.  29 ;  Henderson  v. 
Terry,  62  Tex.  281. 
'  59.  See  infra,  III,  B,  6,  c. 
.  60.  Hallam  v.  Bardsley,  7  Ky.  L.  Rep.  516; 
Toplitz  V.  Meyer,  34  Misc.  (N.  Y.)  786,  69 
N.  Y.  Supp.  849;  Swartz  v.  Morgan,  163  Pa. 
St.  195,  29  Atl.  974,  975,  43  Am.  St.  Rep. 
786;  Fore  v.  Chandler,  24  Tex.  146. 

Circumstances  sufficient  to  show  employ- 
ment were  held  to  exist  in  the  following 
cases : 

Alabama. —  Christian,  etc..  Grocery  Co.  v. 
Coleman,  125  Ala.  158,  27  So.  786. 

Georgia. — Hood  v.  Ware,  34  Ga.  328  (adop- 
tion of  papers  prepared  by  an  attorney,  and 
his  recognition  as  counsel  by  the  counsel  of 


the  adverse  party)  ;  Dal  ton  City  Co.  v.  Dal- 
ton  Mfg.  Co.,  33  Ga.  243. 

Illinois. —  Famous  Mfg.  Co.  V.  Wilcox,  180 
111.  246,  54  N.  E.  211;  Strean  v.  Lloyd,  128 
111.  493,  21  N.  E.  533;  Neff  v.  Smyth, 
111  111.  100;  Burnham  v.  Roberts,  70  111.  19 
(preparing  a  bill  in  chancery,  and  signing 
complainant's  name  and  then  the  name  of  the 
attorney's  firm)  ;  Swift  v.  Lee,  65  111.  336. 

Indiana. —  Coffin  v.  Anderson,  4  Blackf. 
(Ind.)  395. 

Iowa. —  Wheeler  v.  Cox,  56  Iowa  36,  8 
K  W.  688. 

Kansas. —  Clark  v.  Lilliebridge,  45  Kan^ 
567,  26  Pac.  43. 

Kentucky. —  Pittsburgh,  etc.,  R.  Co.  v. 
Woolley,  12  Bush  (Ky.)  451;  Mendel  V. 
Kinnimouth,  13  Ky.  L.  Rep.  139. 

Maryland. — African  Methodist  Bethel  Church 
V.  Carmack,  2  Md.  Ch.  143. 

Massachusetts. —  Perry  v.  Lord,  111  Mass. 
504;  Field  V.  Proprietors  Nantucket,  etc.. 
Land,  I  Cush.  (Mass.)  11. 

Minnesota. — Holden  v.  Greve,  41  Minn.  173, 
42  N.  W.  861;  Eickman  v.  Troll,  29  Minn. 
124,  12  N.  W.  347  (a  letter  to  the  attor- 
ney). 

Mississippi. —  Grayson  v.  Wilkinson,  5  Sm. 
&M.  (Miss.)  268. 

Missouri. —  Eoff  V.  Irvine,  108  Mo.  378,  18 
S.  W.  907,  32  Am.  St.  Rep.  609. 

Nebraska. —  White  v.  Merriam,  16  Nebr.  96, 
19  N.  W.  703. 

Nevada. —  Marye  v.  Martin,  9  Nev.  28. 

Neio  Hampshire. —  Goodall  v.  Bedel,  20 
N.  H.  205,  retention  of  necessary  papers 
and  entering  upon  the  defense  in  the  presence 
of  the  party  for  whom  he  appears. 

North  Carolina. —  Arrington  v.  Arrington, 
102  N.  C.  491,  9  S.  E.  200. 

South  Carolina. —  Sullivan  r.  Susono-,  40 
S.  C.  154,  18  S.  E.  208. 

United  States. — In  re  Gasser,  104  Fed.  537, 
44  C.  C.  A.  20:  Orr  v.  Bro^^^^,  69  Fed.  216, 
SO  U.  S.  App.  405,  16  C.  C.  A.  107. 

Circumstances  insufficient  to  show  employ- 
ment were  held  to  exist  in  Herslcb  v.  Moss, 
28  Ind.  354;  Cooley  r.  Cocilc,  8  La.  Ann.  51; 
Bradley  v.  Welch,  100  Mo.  258,  12  S.  W.  911  ; 
Foster  v.  Bookwaltor.  152  N.  Y.  166,  46  N.  E. 
299;  Stout  V.  Smith,  98  N.  Y.  25,  50  Am.  Rep. 
0)32;  WilmerdiniTS  v.  Fowler,  55  N.  Y.  641, 
15  Abb.  Pr.  N.  S.  (N.  Y.)  86:  Lindheim  v. 
Manhattan  R.  Co.,  68  Hun  (N.  Y.)  122,  22 
N.  Y.  Suppl.  685,  52  N.  Y.  St.  34:  Burghart 
V.  Gardner,  3  Barb.  (N.  Y.)  64:  Norwood  V. 
Barcalow,  6  Dalv  (N.  Y.)  117:  Hotchkiss  V. 
Le  Roy,  9  Johns.  (N.  Y.)  142. 
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attorney's  services,^^  or  though  such  services  were  rendered  by  the  attorney 
gratuitously.®^ 

e.  Subjeet-Matter  of  Employment.  In  order,  however,  that  the  relation  shall 
be  a  professional  one  and  not  merely  one  of  principal  and  agent,  the  attorney 
must  be  employed  either  to  give  advice  upon  a  legal  point  or  to  prosecute  or 
defend  an  action  in  a  court  of  justice.®^ 

B.  P^oof  of  Authority — 1.  In  General.  Although  it  is  necessary  that  an 
attorney  be  specially  authorized  to  act  for  a  client,®^  his  position  as  an  officer  of 
the  court  makes  it  unnecessary  for  him,  in  the  ordinary  case,®^  to  show  his  author- 
ity in  any  way,  there  being  a  firmly  established  presumption  in  favor  of  an  attor- 
ney's authority  to  act  for  any  client  he  professes  to  represent.^®    It  follows,  there- 


61.  Arnold  Robertson,  3- Daly  (N.  Y.) 
298. 

Joint  defendants  and  employment  through 
third  persons. — An  attorney  has  no  right  to 
act  for  a  person  who  is  not  his  client,  even 
though  there  may  be  a  community  of  interest 
(Hobbs  V.  Duff,  43  Cal.  485;  Bowen  v..  Wood, 
35  Ind.  268 ;  Jacobs  v.  Copeland,  54  Me.  503 ; 
Stout  Coal  Co.  V.  O'Donnell,  4  Kulp  (Pa.) 
495;  Yoakley  v.  Hawley,  5  Lea  (Tenn.)  670; 
Silverman  v.  Greaser,  27  W.  Va.  550)  ;  but, 
where  there  are  several  joint  defendants  and 
an  attorney  appears  in  the  case,  he  is,  usu- 
ally, supposed  to  act  for  all  (Odd  Fellows 
Sav.  Bank  Brander,  124  Cal.  255,  56  Pac. 
1109;  Oltrogge  v.  Schutte,  51  Iowa  279,  1 
N.  W.  544;  Phelps  V.  Brewer,  9  Cush.  (Mass.) 
390,  57  Am.  Dec.  56;  Adams  v.  Mowry,  6  Mo. 
App.  582),  except  when  one  of  the  joint  de- 
fendants has  not  been  served  with  process 
(Miller  v.  Alexander,  8  Tex.  36;  Whitney  v. 
Silver,  22  Vt.  634).  While  it  is  true  that  if 
one  as  agent  for  another  and  with  authority 
employs  an  attorney  for  him,  the  relation  is 
between  the  attorney  and  the  principal  (Por- 
ter V.  Peckham,  44  Cal.  204),  yet  it  is  settled 
that  wh^n  a  claim  is  placed  in  the  hands  of 
an  attorney  by  a  commercial  agency,  the  at- 
torney is  agent  of  the  commercial  agency  and 
not  of  the  owner  of  the  claim  (Milligan  v. 
Alabama  Fertilizer  Co.,  89  Ala.  322,  7  So. 
650;  Hoover  v.  Greenbaum,  61  N.  Y.  305; 
Bradstreet  v.  Emerson,  72  Pa.  St.  124,  13 
Am.  Rep.  665;  Hoover  v.  Wise,  91  U.  S.  308, 
23  L.  ed.  392.  See  also  Matter  of  Redmond, 
54  N.  Y.  App.  Div.  454,  66  N.  Y.  Suppl.  782). 

62.  Packard  v.  Delfel,  9  Wash.  562,  38  Pac. 
208. 

63.  Perkins  v.  West  Coast  Lumber  Co.,  129 
Cal.  427,  62  Pac.  57 ;  Ryan  v.  Long,  35  Minn. 
394,  29  N.  W.  51;  McCreary  xj.  Hoopes,  25 
Miss.  428. 

To  employ  an  attorney  merely  as  a 
scrivener  does  not  create  the  relation.  De 
Wolf  V.  Strader,  26  111.  225,  79  Am.  Dec.  371. 

64.  See  supra,  III,  A,  2,  a. 

65.  A  member  of  a  firm  who  joins  after 
the  institution  of  an  action  must  show  that 
he  is  authorized  to  act  therein.  If  he  does 
not  do  so  the  subsequent  proceedings  must  be 
signed  by  the  remaining  members  of  the  firm 
alone.  Landry  v.  P'acaud,  19  Quebec  Super. 
Ct.  171. 

A  power  of   attorney  may  be  demanded 

from  one  of  several  joint  and  several  credit- 
ors, not  constituting  a  single  ideal  person, 
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who .  is  absent  ( Laf ramboise  v.  D'Amour,  28 
L.  C.  Jur.  290),  and  where  two  attorneys 
ad  litem  have  appeared  in  the  same  case  and 
for  the  same  defendant,  the  court  will  not 
hear  the  case  until  it  is  decided  which  at- 
torney represents  defendant  ( Giguere  v.  Beau- 
parlant,  4  Rev.  Leg.  686). 

66.  Arizona. —  Clark  v.  Morrison,  ( Ariz. 
1898)  52  Pac.  985. 

Arkansas. —  State  v.  Baxter,  38  Ark.  462 ; 
Wyatt  V.  Burr,  25  Ark.  476. 

California. —  San  Francisco  Sav.  Union  v. 
Long,  123  Cal.  107,  55  Pac.  708  [reversing 
(Cal.  1898)  53  Pac.  907]  ;  Hunter  v.  Bryant, 
98  Cal.  247,  33  Pac.  51;  San  Luis  Obispo 
County  V.  Hendricks,  71  Cal.  242,  11  Pac. 
C82;  Turner  v.  Caruthers,  17  Cal.  431. 

Georgia. —  Hirsch  v.  Fleming,  77  Ga.  594, 

3  S.  E.  9;  Alexander  v.  State,  56  Ga.  478. 
Hawaii. —  Spencer  v.  Bailey,  1  Hawaii  205. 
Illinois. —  Ferris  v.  Commercial  Nat.  Bank, 

158  111.  237,  41  N.  E.  1118  [affirming  55  111. 
App.  218]  ;  People  v.  Barnett  Tp.,  100  111. 
332;  School  Directors  v.  School  Trustees,  66 
111.  247;  Leslie  V.  Fischer,  62  111.  118;  Wil- 
liams V.  Butler,  35  111.  544 ;  Reed  v.  Curry,  35 
111.  536;  Ransom  v.  Jones,  2  111.  291. 

Iowa. —  Wheeler  v.  Cox,  56  Iowa  36,  8 
N.  W.  688;  State  v.  Carothers,  1  Greene 
(Iowa)  464. 

Kansas. — Kerr  v.  Reece,  27  Kan.  469 ;  Esley 
V.  People,  23  Kan.  510;  Hendrix  v.  Fuller,  7 
Kan.  331.  See  also  O'Neill  v.  Douthitt,  39 
Kan.  316,  18  Pac.  199,  holding  that  releases 
executed  by  an  attorney  at  law  are  prima 
facie  valid,  Kan.  Comp.  Laws  (1885),  c.  68, 
§§  5,  6,  providing  that  a  mortgage  may  be 
released  by  the  mortgagee  or  his  attorney. 

Kentucky. —  Noble  v.  State  Bank,  3  A.  K. 
Marsh.  (Ky.)  262;  Louisville,  etc.,  R.  Co.  v. 
Newsome,  13  Ky.  L.  Rep.  174. 

Louisiana. —  New  Orleans  v.  Steinhardt,  52 
La.  Ann.  1043,  27  So.  586 ;  Postal  Telegraphic 
Cable  Co.  v.  Louisville,  etc.,  R.  Co.,  43  La. 
Ann.  522,  9  So.  119;  Barnes  v.  Profilet,  5 
La.  Ann.  117;  Kelly  v.  Benedict,  5  Rob.  (La.) 
138,  39  Am.  Dec.  530;  Bonnefoy  v.  Landry, 

4  Rob.  (La.)  23;  Hempkin  v.  Bowmar,  16  La. 
363;  Tipton  v.  Mayfield,  10  La.  189;  Etie 
V.  Cade,  4  La.  383;  Dangerfield  V.  Thruston, 
8  Mart.  N.  S.  (La.)  232.  See  also  Wood  v. 
Wood,  32  La.  Ann.  801;  Payne  v.  Ferguson, 

23  La.  Ann.  581. 

Maryland.— Kelso  V.  Stigar,  75  Md.  376, 

24  Atl.  18;  Dorsey  v.  Kyle,  30  Md.  512,  96 
Am.  Dec.  617  note;  Henck  v.  Todhunter,  7 
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fore,  that  he  will  not  be  required  to  show  his  authority  unless  it  is  properly 
called  for.^^ 

2.  Who  May  Demand  —  a.  Court  —  (i)  Generally,  In  spite  of  this  favor- 
ing presumption,  however,  there  is  a  w  ell-recognized  discretion  in  the  court  to  call 
for  proof  of  an  attorney's  authority  when  it  sees  fit.^^ 


Harr.  &  J.  (Md.)  275,  16  Am.  Dec.  300;  Kent 
V.  Ricards,  3  Md.  Cli.  392 ;  African  Methodist 
Bethel  Church  v.  Carmack,  2  Md.  Ch.  143. 
See  also  McCauley  v.  State,  21  Md.  556. 

Massachusetts. — Steffe  v.  Old  Colony  R.  Co., 
156  Mass.  262,  30  N.  E.  1137. 

Michigan. — Corbitt  v.  Timmerman,  95  Mich. 
581,  55  N.  W.  437,  35  Am.  St.  Rep.  586;  Nor- 
berg  V.  Heineman,  59  Mich.  210,  26  N.  W. 
481 ;  Wilcox  v.  Kassick,  2  Mich.  165. 

Minnesota. — Gemmell  v.  Rice,  13  Minn.  400. 

Mississippi. —  Schirling  v.  Scites,  41  Miss. 
644. 

Missouri. —  State  v.  Crumb,  157  Mo.  545, 
57  S.  W.  1030,  an  action  brought  by  a  school 
board  under  Mo.  Rev.  Stat.  (1889),  §  8040. 

Nebraska. — Orient  Ins.  Co.  v.  Hayes,  (Nebr. 
1901)  85  N.  W.  57;  Vorce  v.  Page,  28  Nebr. 
294,  44  N.  W.  452;  White  v.  Merriam,  16 
Nehr.  96,  19  N.  W.  703  (wherein  the  author- 
ity of  an  attorney  to  receive  service  of  a  no- 
tice was  presumed  from  an  appearance  to 
correct  the  record ) . 

Nevada. —  State  v.  California  Min.  Co.,  13 
Nev.  203. 

New  Hampshire. —  Beckley  v.  Newcomb,  24 
N.  H.  359. 

New  Jersey. — Norris  v.  Douglass,  5  N.  J.  L. 
960 ;  Dey  v.  Hathaway  Printing  Tel.,  etc.,  Co., 
41  N.  J.  Eq.  419,  4  Atl.  675;  Easton,  etc.,  R. 
Co.  V.  Greenwich  Tp.,  25  N.  J.  Eq.  565 ;  Gif- 
ford  V.  Thorn,  9  N.  J.  Eq.  702. 

New  York.—  Howard  v.  Smith,  33  N.  Y.  Su- 
per. Ct.  124,  42  How.  Pr.  (N.  Y.)  300;  Bo- 
gardus  v.  Livingston,  2  Hilt.  (N.  Y.)  236; 
American  Ins.  Co.  v.  Oakley,  9  Paige  (N.  Y.) 
496,  38  Am.  Dec.  561 ;  Bank  Com'rs  v.  Buffalo 
-Bank,  6  Paige  (N.  Y.)  497. 

Pennsylvania. — Miller  v.  Preston,  154  Pa.  St. 
63,  25  Atl.  1041 ;  Betz  v:  Valer,  15  Phila. 
(Pa.)  324,  39  Leg.  Int.  (Pa.)  190. 

South  Carolina. —  Sanders  v.  Price,  56  S.  C. 
1,  33  S.  E.  731. 

Soioth  Dakota. —  Noyes  v.  Belding,  5  S.  D. 
603,  59  N.  W.  1069. 

Texas.— Fowler  v.  Morrill,  8  Tex.  153;.Mer- 
ritt  'V.  Clow,  2  Tex.  582.  See  also  Holloman 
V.  Middleton,  23  Tex.  537. 

Virginia. — Fisher  v.  March,  26  Gratt.  (Va.) 
iQ5. 

West  Virginia. —  Low  v.  Settle,  22  W.  Va. 
387. 

Wisconsin. —  Andrews  v.  Thayer,  30  Wis. 
228;  Shroudenbeck  v.  Phoenix  F.  Ins.  Co.,  15 
Wis.  632. 

Canada. —  Wilson  v.  Street,  8  N.  Brunsw. 
251;  Brossard  v.  Chartrand,  8  Quebec  Super. 
Ct.  518. 

See,  generally.  Appearances,  3  Cyc.  531, 
note  86. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  95. 

Possession  of  documents  by  the  attorney 


raises  a  strong  presumption  of  his  authority. 
Harris  v.  Galbraith,  43  111.  309;  Reed  v. 
Curry,  35  111.  536 ;  Moss  v.  Moss,  9  L.  C.  Jur. 
328;  Wilson  v.  Kenwood,  13  Quebec  Super. 
Ct.  390.  See  also  Dupuis  v.  Archambault,  7 
Quebec  Q.  B.  393. 

67.  A  mere  request  to  show  authority  is 
not  sufficient,  for  attorneys  are  not  bound  to 
gratify  the  opposite  party  with  a  sight  of 
their  authority  on  slight  or  frivolous  grounds. 
Tally  V.  Reynolds,  1  Ark.  99,  31  Am.  Dec. 
737;  Danville,  etc.,  R.  Co.  v.  Rhodes,  180 
Pa.  St.  157,  40  Wkly.  Notes  Cas.  (Pa.)  5, 
36  Atl.  648;  Hellman  v.  MeWhennie,  3  Rich. 
(S.  C.)  364.  See  also  Duvernay  v.  St.  Bar- 
thelemy,  1  Rev.  Leg.  714. 

68.  State  v.  Carothers,  1  Greene  (Iowa) 
464;  Howe  V.  Anderson,  (Ky.  1890)  14  S.  W. 
216;  Silkman  v.  Boiger,  4  E.  D.  Smith  (N.  Y.) 
236;  Chapman  v.  Chevis,  9  Leigh  (Va.) 
297. 

Where  the  party  is  a  corporation  this  is 
equally  true.  Proprietors,  etc.,  of  Addison 
V.  Bishop,  2  Vt.  231;  Osborn  v.  U.  S.  Bank, 

9  Wheat.  (U.  S.)  738,  6  L.  ed.  204. 

69.  Arkansas. —  Cartwell  v.  Menifee,  2  Ark. 
356. 

California. —  San  Francisco  Sav.  Union  v. 
Long,  123  Cal.  107,  55  Pac.  708  [reversing 
(Cal.  1898)  53  Pac.  907]. 

Colorado. —  Great  West  Min.  Co.  v.  Wood- 
mas  of  Alston  Min.  Co.,  12  Colo.  46,  20  Pac. 
771,  13  Am.  St.  Rep.  204;  Colorado  Coal,  etc., 
Co.  V.  Carpita,  6  Colo.  App.  248,  40  Pac. 
248. 

Delaivare. —  State  v.  Houston,  3  Harr. 
(Del.)  15. 

Kentucky. —  Belt  v.  Wilson,  6  J.  J.  Marsh. 
(Ky.)  495,  22  Am.  Dec.  88:  McAlexander  v. 
Wright,  3  T.  B.  Mon.  (Ky.)  189,  16  Am.  Dec. 
93. 

Louisiana. —  Roselius  v.  Delachaise,  5  La. 
Ann.  481,  52  Am.  Dec.  597. 

Maine. —  Prentiss  v.  Kelley,  41  Me.  436. 

Mississippi. — McKiernan  v.  Patrick,  4  How. 
(Miss.)  333. 

New  York. —  Hollins  v.  St.  Louis,  etc.,  R. 
Co.,  57  Hun  (N.  Y.)  139,  11  N.  Y.  Suppl.  27, 
32  N.  Y.  St.  230,  25  Abb.  N.  Cas.  (N.  Y.)  93; 
New  York  Purdy,  36  Barb.  (N.  Y.)  266,  13 
Abb.  Pr.  (N.  Y.)^  434,  22  How.  Pr.  (N.  Y.) 
506;  Ninety-Nine  Plaintiffs  c.  Vanderbilt, 
4  Duer  (N.'Y.)  632,  1  Abb.  Pr.  (N.  Y.)  193. 

10  How.  Pr.  (N.  Y.)  324:  Hirshfield  r.  Land- 
man. 3  E.  D.  Smith  (N.  Y.)  208.  See  also 
Wilcox  V.  Clement,  4  Den.  (N.  Y.)  160,  and 
compare  People  r.  Murray.  2  Misc.  (N.  Y.) 
152,  23  N.  Y.  Suppl.  160,  50  N.  Y.  St.  535,  23 
N.  Y.  Civ.  Proc.  71. 

South  Carolina. —  Allen  v.  Green.  1  Bailev 
(S.  C.)  448. 

Tennessee. — Ex  p.  Gillespie,  3  Yerir.  (Tenn.) 
324. 


[59] 


[III,  B,  2,  a,  (I)] 


930    [4  Cye.] 


ATTORNEY  AND  CLIENT 


(ii)  Compelling  Disclosure  op  Client^ s  Abdeess.  As  an  accessory 
power,  the  court  has  a  right  to  compel  an  attorney  to  disclose  the  name  and  resi- 
dence of  his  alleged  client.'^^ 

b.  Parties.  Moreover,  either  party  to  a  suit  may  question  an  attorney's  right 
to  represent  his  alleged  client ;  "''^  but  a  stranger  to  the  record  cannot  make  such 
an  objection .'^^ 

3.  Time  to  Demand.  The  authority  of  an  attorney  to  represent  his  alleged 
client  cannot  be  questioned  at  the  trial,'''^  and  such  an  objection  should,  it  seems, 
be  taken  at  the  first  term.*^*  The  application  for  plaintiff's  attorney  to  show 
authority  should  be  made  before  a  plea  is  filed.'^^ 

4.  Court  in  Which  to  Demand.  The  court  where  the  wrongful  appearance 
was  entered  or  the  unauthorized  suit  brought  is  the  proper  tribunal  to  pass  upon 
the  question  of  authority,'''^  which  is  ordinarily  a  question  to  be  decided  by  the 
judges."^^ 

5.  Manner  of  Demanding  —  a.  In  General.  The  question  of  an  attorney's 
authority  to  represent  an  alleged  client  cannot,  it  is  held,  be  raised  collaterally,'*^ 


United  States. —  King  of  Spain  v.  Oliver, 
2  Wash.  C.  C.  (U.  S.)  429,  14  Fed.  Cas. 
No.  7,814;  Standefer  v.  Dowlin,  Hempst. 
(U.  S.)  209,  22  Fed.  Cas.  No.  13,284a.  Com- 
pare Eriko  V.  Bomford,  1  Hayw.  &  H.  (U.  S.) 
261,  8  Fed.  Cas.  No.  4,517. 

Where  an  attorney  advocated  inconsist- 
ent interests,  this  power  would  be  exercised. 
Talliaferro  v.  Porter,  Wright  (Ohio) 
610. 

70.  Brown  v.  Payson,  6  N.  H.  443 ;  Corbett 
V.  Gibson,  18  Hun  (N.  Y.)  49;  Corbett  v. 
De  Corneau,  45  N.  Y.  Super.  Ct.  637,  5  Abb. 
N.  Cas.  (N.  Y.)  169;  Ninety-Nine  Plaintiffs 
V.  Vanderbilt,  4  Duer  (N.  Y.)  632,  1  Abb.  Pr. 
(N.  Y.)  193,  10  How.  Pr.  (N.  Y.)  324;  Post 
V.  Schneider,  13  N.  Y.  Suppl.  396,  36  N.  Y. 
St.  324 ;  Walton  v.  Fairchild,  4  N.  Y.  Suppl. 
552,  24  N.  Y.  St.  314.  But  see  Havana  City 
R.  Co.  V.  Ceballos,  25  Misc.  (N.  Y.)  660,  56 
N.  Y.  Suppl.  360  (holding  that  the  power  of 
a  foreign  corporation  to  authorize  suit  could 
not  be  considered)  ;  Ransom  v.  Montreal,  1 
L.  C.  L.  J.  94  (holding  that  an  attorney  may 
be  called  on  to  declare  the  residence  of  his 
client,  but  cannot  be  compelled  to  answer, 
though  it  would  be  no  breach  of  professional 
etiquette  for  him  to  do  so ) . 

71.  California. —  People  v.  Mariposa  Co., 
39  Cal.  683. 

Hawaii. —  Spencer  v.  Bailey,  1  Hawaii  205 ; 
Gregory  v.  Hanna,  1  Hawaii  118. 

Kentucky. — ^McAlexander  v.  Wright,  3  T.  B. 
Mon.  (Ky.)  189,  16  Am.  Dec.  93. 

New  Jersey. —  Hess  v.  Cole,  23  N.  J.  L.  116. 

New  York. —  Stewart  v.  Stewart,  56  How. 
Pr.  (N.  Y.)  256. 

Canada. —  Robe  v.  Reid,  1  C.  L.  Chamb. 
(V.  C.)  98;  Shaw  v.  Ormiston,  2  Ont.  Pr. 
152;  Smith  v.  Turnbull,  1  Ont.  Pr.  88.  But 
see  Chisholm  v.  Sheldon,  1  Grant  Ch.  (U.  C.) 
294,  holding  that  a  defendant  in  equity  has 
no  right  to  call  upon  plaintiff's  solicitor  to 
produce  his  authority  for  usipg  a  plaintiff's 
name,  and  particularly  where  no  improper 
conduct  in  using  such  name  is  positively  al- 
leged and  verified. 

72.  Pond  V.  Lockwood,  8  Ala.  669;  Hirsch 
V.  Fleming,  77  Ga.  594,  31  S.  E.  9;  Bryans  v. 
Taylor,  Wright  (Ohio)  245. 
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73.  Indiana. —  Indiana,  etc.,  R.  Co.  v. 
Maddy,  103  Ind.  200,  2  N.  E.  574. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  New- 
some,  13  Ky.  L.  Rep.  174. 

Maine. —  Upham  v.  Bradley,  17  Me.  423. 

Michigan. —  Norberg  v.  Heineman,  59  Mich. 
210,  26  N.  W.  481. 

Neiv  Hampshire. —  Manchester  Bank  v. 
Fellows,  28  N.  H.  302. 

New  York. — People  v.  Lamb,  85  Hun  (N.  Y.) 
171,  32  N.  Y.  Suppl.  584,  65  N.  Y.  St.  839. 

North  Carolina. —  Rowland  v.  Gardner,  69 
N.  C.  53. 

Vermont. —  Spaulding  v.  Swift,  18  Vt.  214. 
See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  99. 

74.  Knowlton  v.  Plantation  No.  4,  14  Me. 
20;  Low  V.  Settle,  22  W.  Va.  387;  Rogers  v. 
Crommelin,  1  Cranch  C.  C.  (U.  S.)  536,  20 
Fed.  Cas.  No.  12,009.  See  also  Mix  v.  People, 
116  HI.  265,  4  N.  E.  783  (holding  that  delay 
of  two  years  was  fatal)  ;  Noble  v.  State  Bank, 
3  A.  K.  Marsh.  (Ky.)  262  ( holding  that  ques- 
tion cannot  be  raised  for  the  first  time  in  the 
court  of  appeals)  ;  Mason  v.  Stewart,  6  La. 
Ann.  736  (several  years'  delay  held  fatal)  ; 
O'Flynn  v.  Eagle,  7  Mich.  306  (holding  delay 
from  May  till  October  was  fatal ) . 

.75.  Defendant's  attorney  may  be  required 
to  show  his  authority  even  after  he  has  filed 
a  plea  at  plaintiff's  demand.  Blood  v.  West- 
brook,  50  Mich.  443,  15  N.  W.  544. 

76.  Reece  v.  Reece,  66  N.  C.  377 ;  Campbell 
i;.  Galbreath,  5  Watts  (Pa.)  423;  Mercier  v. 
Mercier,  2  Dall.  (Pa.)  142,  1  L.  ed.  324; 
Sheetz  v.  Whitaker,  7  Wkly.  Notes  Cas.  (Pa.) 
570. 

Pleading  the  general  issue  seems  to  be  a 
waiver  of  all  objections  to  authority.  Lucas 
■V.  Georgia  Bank,  2  Stew.  (Ala.)  147. 

77.  Krause  v.  Hampton,  11  loAya  457; 
Clark  V.  Holliday,  9  Mo.  711. 

78.  Savery  v.  Savery,  3  Iowa  271;  New- 
hart      Wolfe,  2  Pennyp.  (Pa.)  295. 

79.  Indiana. —  Pressley  v.  Lamb,  105  Ind. 
171,  4  N.  E.  682;  Bush  v.  Bush,  46  Ind.  70. 

Louisiana. —  Patrick's  Succession,  20  La. 
Ann.  204. 

Michigan. — Corbitt  v.  Timmerman,  95  Mich. 
581,  55  N.  W.  437,  35  Am.  St.  Rep.  586. 
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or  on  a  demnrrer,^*^  nor  slionld  it  be  set  up  in  a  pleading ;  but  must  be  raised  on 
motion  directly  for  that  purpose,  and  supported  by  atiidavits.^'^ 

b.  Affidavits.  The  affidavits  should  state  facts  showing  why  the  motion  ought 
to  be  granted,  and.  it  is  not  enough  to  allege  generally,  on  belief  and  information, 
that  the  attorney  acts  without  authority.^^  Affidavits  by  the  party  whom  the 
attorney  professes  to  represent  are  naturally  entitled  to  much  more  weight.^ 

e.  Notice.  There  should  be  notice  of  the  motion,  and  an  ex  jparte  request  for 
a  rule  for  an  attorney  to  show  his  authority  has  been  held  bad.^^ 

d.  Order  or  Rule.  An  order  or  rule  on  an  attorney  to  produce  his  authority 
should  be  specific.^^ 

6.  Evidence  —  a.  In  General.  The  proof  of  an  attorney's  authority  to  repre- 
sent a  party  to  a  litigation  must  be  by  good  legal  evidence,^'^  and  the  attorney 
himself  is  a  competent  witness.^^ 

b.  Burden  of  Proof.    The  burden  of  proof  is  on  the  side  denying  the  attor- 


l^evada. —  Deegan  v.  Deegan,  22  Nev.  185, 
37  Pac.  360,  58  Am.  St.  Pep.  742. 

ISleio  York. —  Compare  Donohue  v.  Hunger- 
ford,  1  N.  Y.  App.  Div.  528,  37  N.  Y.  Suppl. 
628,  73  N.  Y.  St.  78;  Ferguson  v.  Crawford, 
70  N.  Y.  253,  26  Am.  Pep.  589. 

South  Carolina. —  Dillard  v.  Crocker,  Speers 
Eq.  (S.  C.)  20. 

But  see  Shelton  v.  Tiffin,  6  How.  (U.  S.) 
163,  12  L.  ed.  387. 

80.  State  v.  Baxter,  38  Ark.  462 ;  Gibson  v. 
State,  59  Miss.  341. 

81.  Pobinson  v.  Pobinson,  32  Mo.  App.  88; 
North  Brunswick  Tp.  v.  Booraem,  10  N.  J.  L. 
257. 

In  Kentucky  a  defendant  may  dispute  his 
attorney's  right  to  appear  by  a  bill  in  equity. 
Courtney  v.  Dyer,  1  Ky.  L.  Pep.  134. 

82.  Arkansas. —  Cartwell  v.  Menifee,  2  Ark. 
356. 

California. —  Turner  v.  Caruthers,  17  Cal. 
431. 

Colorado. —  Dillon  v.  Pand,  15  Colo.  372,  25 
Pac.  185. 

Georgia. —  Lester  v.  Mcintosh,  101  Ga.  675, 
29  S.  E.  7. 

Illinois. — Williams  v.  Butler,  35  111.  544. 

Indiana. —  Hughes  v.  Osborn,  42  Ind.  450. 

Iowa. —  State  v.  Beardsley,  108  Iowa  396, 
79  N.  W.  138;  Savery  v.  Savery,  8  Iowa 
217. 

Kentucky. —  Howe  v.  Anderson,  (Ky.  1890) 
14  S.  W.  216. 

Louisiana. —  Fisher  v.  Moore,  12  Pob.  (La.) 
95;  Johnson  v.  Brandt,  10  Mart.  (La.)  638; 
Hayes  v.  Cuny,  9  Mart.  (La.)  87. 

Neiv  York. —  People  v.  Lamb,  85  Hun 
(N.  Y.)  171,  32  N.  Y.  Suppl. ^84,  65  N.  Y.  St. 
839.  See  also  Watrous  v.  Kearney,  79  N.  Y. 
496. 

Texas. —  Bridges  v.  Samuelson,  73  Tex.  522, 
11  S.  W.  53,9.  Tex.  Pev.  Stat.  art.  237,  re- 
quires motions  for  this  purpose  to  be  in  writ- 
ing and  under  oath. 

United  /Sffa^es.— Bonnifield  v.  Thorp,  71 
Fed.  924. 

83.  California. —  People  v.  Mariposa  Co., 
39  Cal.  683. 

Kentucky. —  Louisville,  etc.,  P.  Co.  v.  New- 
some,  13  Ky.  L.  Pep.  174. 

Missouri.— v.  Picton,  91  Mo.  207,  3 
S.  W.  860   [reversing   16  Mo.  App.  178,  on 


other  grounds] ;  Pobinson  v.  Pobinson,  32  Mo. 
App.  88. 

Wisconsin. —  Wright  v.  Allen,  26  Wis.  661. 

United  States. —  Bonnifield  -v.  Thorp,  71 
Fed.  924;  Standefer  v.  Dowlin,  Hempst. 
(U.  S.)  209,  22  Fed.  Cas.  No.  13,284a. 

Contra,  New  York  v.  Purdy,  36  Barb. 
(N.Y.)  266,  13  Abb.  Pr.  (N.  Y.)  434,  22 
How.  Pr.  (N.  Y.)  506,  where,  however,  the 
affidavits  were  not  denied. 

Affidavits  deemed  sufficient  in  McAlexander 
V.  Wright,  3  T.  B.  Mon.  (Ky.)  189,  16  Am. 
Dec.  93. 

Affidavits  deemed  insufficient  in  the  follow- 
ing cases: 

Illinois. —  Famous  Mfg.  Co.  v.  Wilcox,  180 
111.  246,  54  N.  E.  211. 

Iowa. —  Savery  v.  Savery,  8  Iowa  217. 

Michigan. —  O'Flynn  v.  Eagle,  7  Mich.  306. 

Neio  York. — Pepublic  of  Mexico  v.  De  Aran- 
goiz,  5  Daer  (N.  Y.)  643  [affirming  1  Abb.  Pr. 
(N.  Y.)  437];  Post  v.  Haight,  1  How.  Pr. 
(N.  Y.)  171. 

Vermont. —  Doolittle  v.  Gookin,  10  Vt.  265. 

84.  Bell  V.  Farwell,  89  111.  x4pp.  638. 

85.  Farrington  v.  Wright,  1  Minn.  241; 
Beckley  v.  Newcomb,  24  N.  H.  359;  Com.  v. 
Serfass,  5  Pa.  Co.  Ct.  139,  3  Del.  Co.  (Pa.) 
418. 

86.  Turner  v.  Davis,  2  Den.  (N.  Y.)  187. 
Effect  of  rule. — A  rule  to  file  a  Avarrant  of 

attorney  acts  as  a  stay  of  all  proceedings. 
Meyer  v.  Littell,  2  Pa.  St.  177 ;  Dunn  v.  Stone 
Co.,  11  Wkly.  Notes  Cas.  (Pa.)  95;  Peese  v. 
Church  of  Messiah,  1  Wkly.  Notes  Cas.  (Pa.) 
416. 

Costs. — ^Where  the  power  of  attorney  is  not 
filed  before  the  dilatory  exception  demanding 
it,  costs  will  be  awarded  on  the  exception. 
Westcott  V.  Archambault,  21  L.  C.  Jur.  307. 

87.  Daiighdrill  r.  Daughdrill,  108  Ala.  321, 
19  So.  185;  Hardin  v.  Ho-yo-po-nubby,  27 
Miss.  567;  Caniff  v.  Myers,  15  Johns.  (N.  Y.) 
246. 

88.  Bigler  r.  Toy,  68  Iowa  687,  28  N.  W. 
17;  Hirshfield  v.  Landman,  3  E.  D.  Smith 
(N.  Y.)  208;  Caniff  r.  Myers,  15  Johns. 
(N.  Y.)  246;  Boaubien  r.  Allaire,  1  Quebec 
Q.  B.  275;  St.  Pierre  v.  Lepage,  6  Quebec 
Super.  Ct.  511;  Burroughs  v.  Lachute,  6  Que- 
bec Super.  Ct.  393:  Chagnon  r.  St.  Jean,  3 
Quebec  Super.  Ct.  459. 
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ney's  authority ;  but,  after  the  party  the  attorney  professes  to  represent  has 
denied  his  authority,  the  burden  of  showing  authority  is  on  the  attorney.^ 

e.  Suffleieney.    Although  in  former  times  it  was  customary  and  even  neces- 
sary for  attorneys  to  file  in  court  warrants  showing  their  right  to  represent  clients, 
this  practice  has  long  been  discarded,^^  and  it  is  generally    no  longer  necessary 
either  in  the  case  of  an  individual  or  of  a  corporation,  for  an  attorney  to  have  a 
warrant  of  attorney authority  by  parol  being  sufficient.^ 

C.  Incidents  of  Relation — 1.  In  General.  Where  the  relation  of  attor- 
ney and  client  exists  the  law  of  principal  and  agent  is  generally  applicable,  and 
the  client  is  bound,  according  to  the  ordinary  rules  of  agency,  by  the  acts  of  the 
attorney  within  the  scope  of  the  latter's  authority.^^    This  is  true,  assuming  that 


89.  Alabama. —  Stubbs  v.  Leavitt,  30  Ala. 
352. 

New  Jersey. — Mutual  L.  Ins.  Co.  v.  Pinner, 
43  N.  J.  Eq.  52,  10  Atl.  184;  Dey  v.  Hath- 
away Printing  Tel.,  etc.,  Co.,  41  N.  J.  Eq. 
419,  4  Atl.  675. 

Teocas.—  Holder  v.  State,  35  Tex.  Crim.  19, 
29  S.  W.  793. 

Wisconsin. —  Schlitz  v.  Meyer,  61  Wis.  418, 
21  N.  W.  243:  Thomas  v.  Steele,  22  Wis.  207. 

United  States. —  Bonnifield  v.  Thorp,  71 
Fed.  924. 

90.  Dangerfield  v.  Thruston,  8  Mart.  N.  S. 
(La.)  233;  Stewart  v.  Stewart,  56  How.  Pr. 
(N.  Y.)   256.    See  also  Felton  v.  Asbestos 

■Packing  Co.,  7  Quebec  265. 

91.  With  the  general  disuse  of  warrants, 
the  question  of  their  due  execution  has  be- 
come unimportant.  In  the  following  cases, 
however,  warrants  of  attorney  were  held  to 
be  sufficiently  executed  and  to  be  valid: 
Strean  v.  Lloyd,  128  111.  493,  21  K  E.  533; 
Graham  v.  Andrews,  11  Misc.  (N.  Y.)  649,  32 
N.  Y.  Suppl.  795,  66  N.  Y.  St.  177,  24  N.  Y. 
Civ.  Proc.  263;  Culver  i>.  Barney,  14  Wend. 
(N.  Y.)  161;  Day  v.  Adams,  63  N.  C.  254; 
Johnson  v.  Sikes,  *49  N.  C.  70;  Danville,  etc., 
K.  Co.  V.  Rhodes,  180  Pa.  St.  157,  40  Wkly. 
Notes  Cas.  (Pa.)  5,  36  Atl.  648;  Grubb  v. 
Serrill,  1  Del.  Co.  (Pa.)  141.  See  also  Mis- 
sissippi Cent.  R.  Co.  v.  Southern  R.  Assoc.,  8 
Phila.  (Pa.)  107. 

92.  In  Canada  it  seems  that,  where  suit  is 
commenced  in  favor  of  a  non-resident,  except 
where  begun  by  plaintiff's  affidavit  (McLaren 
V.  Hall,  2  Leg.  N.  178),  a  power  of  attorney 
must  be  filed  (Globe  Mut.  L.  Ins.  Co.  v.  Sun 
Mut.  L.  Ins.  Co.,  22  L.  C.  Jur.  38,  1  Leg.  N". 
139;  Howard  v.  Yule,  4  Montreal  Super.  Ct. 
420 ) .  But  notice  of  such  filing  need  not  be 
given  (Bank  of  Commerce  v.  Papineau,  20 
L.  C.  Jur.  306 ) ,  and  the  production  of  a  gen- 
eral authorization  to  sue  for  debts  due  to  an 
absentee  is  sufficient.  It  is  not  necessary  that 
the  attorney  ad  litem  be  named  therein  (Major 
V.  Paris,  28  L.  C.  Jur.  104,  7  Leg.  N.  266). 

93.  There  is,  however,  no  objection  to  a 
written  warrant,  and  many  mistakes  regard- 
ing the  exact  limits  of  authority  would  be 
avoided  by  adhering  to  the  former  practice. 
In  case  a  written  warrant  is  given,  an  attor- 
ney is  bound  to  produce  it  when  properly 
called  upon  to  do  so.  State  v.  Tilghman,  6 
Iowa  496. 

94.  Alabama. —  Gaines  v.  Tombeckbee  Bank, 
Minor  (Ala.)  50. 
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Maine. —  Penobscot  Boom  Corp.  i;.  Lamson, 
16  Me.  224,  33  Am.  Dec.  656. 

Maryland. —  Henck  v.  Todhunter,  7  Harr. 
&  J.  (Md.)  275,  16  Am.  Dec.  300. 

Michigan. —  Farmers,  etc..  Bank  v.  Troy 
City  Bank,  1  Dougl.  (Mich.)  457. 

Mississippi. — Hardin  v.  Ho-yo-po-nubby,  27 
Miss.  567. 

Pennsylvania. —  Campbell  v.  Galbreath,  5 
Watts  (Pa.)  423;  Lynch  v.  Com.,  16  Serg. 
&  R.  (Pa.)  368,  16  Am.  Dec.  582. 

Wisconsin. —  Shroudenbeck  v.  Phoenix  F. 
Ins.  Co.,  15  Wis.  632. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  105. 

95.  Illinois.— lueslie  v.  Fischer,  62  111.  118. 
Indiana. —  Dougherty  v.  Andrews,  19  Ind. 

406. 

New  Hampshire. —  Manchester  Bank  v.  Fel- 
lows, 28  N.  H.  302. 

New  York. —  Hirshfield  v.  Landman,  3  E.  D. 
Smith  (N.  Y.)  208. 

Wisconsin. —  Walker  v.  Rogan,  1  Wis.  597. 

The  rule  regarding  those  not  admitted  as 
attorneys  seems  to  be  stricter.  See  Stevens 
V.  Fuller,  55  N.  H.  443. 

In  a  case  of  doubt  a  court  has  decided  in 
favor  of  the  attorney's  authority.  Massieu's 
Succession,  24  La.  Ann.  237. 

Sufficient  authority  was  shown  in  the  fol- 
lowing cases: 

Illinois.—  Lockwood  v.  Mills,  39  111.  602. 

Indiana. —  Hughes  v.  Osborn,  42  Ind.  450. 

Iowa. —  Savery  v.  Savery,  8  Iowa  217. 

New  Yorfc.— Delhi  v.  Graham,  3  Hun  (N.  Y.) 
407;  Bush  v.  Miller,  13  Barb.  (N.  Y.)  481; 
Stewart  v.  Stewart,  56  How.  Pr.  (N.  Y.)  256. 

South  Carolina. —  Bacon  v.  Smith,  1  Brev, 
(S.  C.)  426. 

Tennessee. —  Rogers  v.  Park,  4  Humphr. 
(Tenn.)  480. 

West  Virginia. —  Low  v.  Settle,  22  W.  Va. 
387. 

Wisconsin. —  Grignon  v.  Schmitz,  18  Wis. 
620. 

Canada.- ILerr  v.  Toms,  32  U.  C.  Q.  B. 
423. 

Insufficient  authority  was  shown  in  West- 
brook  V.  Blood,  50  Mich.  443,  15  N.  W.  544; 
Dawson  v.  Dumont,  20  Can.  Supreme  Ct.  709. 

96.  Arkansas. —  Wood  v.  Wood,  59  Ark. 
441,  27  S.  W.  641,  43  Am.  St.  Rep.  42,  28 
L.  R.  A.  157;  Lawson  v.  Bettison,  12  Ark. 
401. 

California. —  Sampson  v.  Ohleyer,  22  Cal. 
200. 
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there  has  been  no  collusion,  and  that  the  adverse  party  did  not  know  of  the 
excess  of  actual  authority,  even  though  the  attorney  has  disobeyed  private 
instructions,  or,  by  his  negligent  act  or  omission,  has  forfeited  some  right  of  his 
client,  so  long  as  the  act  came  within  the  general  scope  of  the  authority.^'^ 

2.  Notice  and  Knowledge.  It  may  be  stated  as  a  general  rule  that  notice 
to  an  attorney  is  notice  to  the  client  employing  him,^^  and  that  knowledge  of 
the  attorney  is  knowledge  of  the  client.^^    This  statement,  however,  is  vsubject  to 


Indiana. —  Nave  v.  Baird,  12  Ind.  318. 

Maine. —  Rice  v.  Wilkins,  21  Me,  558;  Fair- 
banks V.  Stanley,  18  Me.  296. 

Maryland. —  African  Methodist  Bethel 
Church  V.  Carmack,  2  Md.  Ch.  143. 

Missouri. —  State  v.  Lewis,  9  Mo.  App.  321. 

Neio  York. — Russell  v.  Lane,  1  Barb.  (N.Y.) 
519. 

North  Carolina. —  Beck  v.  Bellamy,  93  N.  C. 
129. 

Texas. —  Chambers  v.  Hodges,  23  Tex.  104. 

England. —  Painter  v.  Abel,  2  H.  &  C.  113, 
9  Jur.  N.  S.  549,  33  L.  J.  Exch.  60,  8  L.  T. 
Rep.  N.  S.  287,  11  Wkly.  Rep.  651. 

Canada. —  Bailey  v.  Bailey,  2  Ch.  Chamb. 
(U.  C.)  58. 

See,  generally,  Principal  and  Agent. 

97.  Alabama. —  Albertson  v.  Goldsby,  28 
Ala.  711,  65  Am.  Dec.  380. 

Arkansas. —  Scroggin  v.  Hammett  Grocer 
Co.,  66  Ark.  183,  49  S.  W.  820;  Wood  v. 
Wood,  59  Ark.  441,  27  S.  W.  641,  43  Am.  St. 
Rep.  42,  28  L.  R.  A.  157;  Jamison  v.  May, 
13  Ark.  600;  Lawson  v.  Bettison,  12  Ark. 
401. 

Illinois. —  Hardin  v.  Osborne,  60  111.  93. 
Louisiana. —  Girard  v.  Hirsch,  6  La.  Ann. 
651. 

Maine. —  White  v.  Johnson,  67  Me.  287. 

Maryland. —  Kent  v.  Ricards,  3  Md.  Ch. 
392 ;  African  Methodist  Bethel  Church  v.  Car- 
mack,  2  Md.  Ch.  143. 

Minnesota. —  Rogers  v.  Greenwood,  14  Minn. 
333. 

Missouri. —  State  v.  Hawkins,  28  Mo.  366 ; 
State  V.  Lewis,  9  Mo.  App.  321. 

New  Yorfc.— Palen  v.  Starr,  7  Hun  (N.  Y.) 
422;  Leet  V.  McMaster,  51  Barb.  (N.  Y.)  236. 

North  Carolina. — Beck  v.  Bellamy,  93  N.  C. 
129. 

Texas. —  Chambers  v.  Hodges,  23  Tex.  104. 

Wisconsin. —  Lee  v.  Buckheit,  46  Wis.  246, 
49  N.  W.  977. 

Wyoming. —  W.  W.  Kimball  Co.  v.  Payne, 
(Wyo.  1901)  64  Pac.  673. 

Compare  Cram  v.  Sick^,  51  Nebr.  828,  71 
'  N.  W.  724,  61  Am.  St.  Rep.  478,  holding  that 
a  debtor  is  bound  to  take  notice  of  the  extent 
of  the  authority  of  an  attorney  who  holds  for 
collection  a  claim  against  him. 

98.  Alabama. —  Price  t*.  Carney,  75  Ala. 
546. 

California. —  Beirce  v.  Red  Bluff  Hotel  Co., 
31  Cal.  160. 

(Georgia. —  Whitten  v.  Jenkins,  34  Ga.  297. 

Haivaii. —  Tisdale  v.  Bark  H.  W.  Almy,  4 
Hawaii  503. 

Illinois.— WiWiams  v.  Tatnall,  29  111.  553. 

loioa.— Allen  v.  McCalla,  25  Iowa  464,  96 
Am.  Dec.  56;  Jones  v.  Bamford,  21  Iowa  217; 
Walker  v.  Ayres,  1  Iowa  449. 


Minnesota. —  Bates  v.  A.  E.  Johnson  Co., 
79  Minn.  354,  82  N.  W.  649. 

Mississippi. —  Edwards  v.  Hillier,  70  Miss. 
803,  13  So.  692. 

New  York. —  Hyde  v.  Bloomingdale,  23 
Misc.  (N.  Y.)  728,  51  N.  Y.  Suppl.  1025. 

North  Carolina. —  Hulbert  v.  Douglas,  94 
N.  C,  122;  Pierce  v.  Perkins,  17  N.  C.  250. 

South  Carolina. —  Peeples  v.  Warren,  51 
S.  C.  560,  29  S.  E.  659. 

Texas.— Van  Hook  v.  Walton,  28  Tex.  59; 
Givens  v.  Taylor,  6  Tex.  315. 

Vermont. — Vermont  Min.,  etc.,  Co.  v.  Wind- 
ham County  Bank,  44  Vt.  489. 

United  States. —  Rogers  v.  Palmer,  102 
U.  S.  263,  26  L.  ed.  164;  Brown  -v.  Jefferson 
County  Nat.  Bank,  19  Blatchf.  (U.  S.)  315, 
9  Fed.  258. 

Canada. —  Real  Estate  Invest.  Co.  v.  Met- 
ropolitan Bldg.  Soc,  3  Ont.  476. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  92. 

Notice  to  the  judgment  debtor's  attorney 

of  the  assignment  of  a  judgment  is  not  suffi- 
cient notice  to  the  judgment  debtor  to  per- 
fect title  to  the  judgment  in  the  assignee. 
Daniels  v.  Pratt,  6  Lea  (Tenn.)  443. 

99.  Connecticut. —  Sweeney  v.  Pratt,  70 
Conn.  274,  39  Atl.  182,  66  Am.  St.  Rep. 
101. 

District  of  Columbia. —  Patten  v.  Warner, 
11  App.  Cas.  (D.  C.)  149. 

Georgia. —  Brown  v.  Oattis,  55  Ga.  416. 

Illinois. —  Haas  v.  Sternbach,  156  IlL  44,  41 
N.  E.  51  {affirming  50  111.  App.  476]  ;  Web- 
ber V.  Clark,  136  111.  256,  26  N.  E.  360,  32 
N.  E.  748. 

Indian  Territory. —  Dorrance  v.  McAlester, 
1  Indian  Terr.  473,  45  S.  W.  141. 

loica. —  Walker  v.  Schreiber,  47  Iowa  529. 

Kentucky. —  Summers  v.  Taylor,  4  Ky.  L. 
Rep.  290. 

Maine.— Blake  v.  Clary,  83  Me.  154,  21  Atl. 
841. 

Maryland. —  Shartzer  r.  Mountain  Lake 
Park  Assoc.,  86  Md.  335,  37  Atl.  786;  Balti- 
more 17.  Whittington,  78  Md.  231,  27  Atl.  984. 

Missouri. —  Bank  of  Commerce  t\  Hoeber, 
88  Mo.  37,  57  Am.  Rep.  359. 

New  York.—  Tsiit  v.  Wright,  47  How.  Pr. 
((N.  Y.)  1. 

Pennsylvania. —  McDonald  r.  Todd,  1  Grant 
(Pa.)  17;  Mutual  Bldg.,  etc.,  Assoc. 's  Case, 
19  Pa.  Co.  Ct.  504. 

Texas. —  Riordan  v.  Britton,  69  Tex.  198,  7 
8.  W.  50,  5  Am.  St.  Rep.  37. 

Washington. —  Hyman  r.  Barmon,  0  Wash. 
516.  33  Pac.  1076:  Wells  v.  McMahon.  3 
Wash.  Terr.  532,  18  Pac.  73. 

United  States.— Wight  v.  Muxlow,  8  Ben. 
(U.  S.)  52,  29  Fed.  Cas.  Nc.  17,679. 
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the  qualification  that  the  notice  must  come  to  the  attorney  after  the  employ- 
ment has  begun ;  and,  though  the  English  rule  is  different/  the  prevailing  doc- 
trine in  the  tlnited  States  makes  it  necessary  that  the  attorney  gain  the  knowl- 
edge while  engaged  in  his  client's  business  in  order  that  it  may  affect  the 
latter  with  constructive  knowledge.^  Where,  however,  an  attorney  acts  in  his 
own  behalf,  he  is  chargeable  with  knowledge  though  he  acquired  his  information 
while  acting  in  his  professional  capacity  in  behalf  of  a  client.^ 

3.  Scope  of  Authority  —  a.  In  General  —  (i)  In  Conduct  of  Litigation — 
(a)  In  General.  An  attorney's  authority  is  not  limited  to  the  mere  prosecu-- 
tion  of  the  suit ;  but  extends  to  everything  necessary  to  the  protection  and 
promotion  of  the  interests  committed  to  his  care  so  far  as  they  are  affected  by 
proceedings  in  the  court  where  he  represents  his  client.^    The  details  of  pro- 


See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  92. 

Knowledge  of  an  attorney  held  not  to  bind 
client  in  another  action  in  which  client  had 
employed  another  attorney.  Cartwright  x>. 
Everett,  7  Hawaii  216. 

Knowledge  acquired  by  defendant's  attor- 
ney after  judgment  against  defendant  of  the 
creditor's  general  assignment  is  not  notice  to 
the  debtor.  Chicago  Sugar-Refining  Co.  v. 
Jackson  Brewing  Co.,  (Tenn.  Ch.  1898)  48 
S.  W.  275. 

Presumption  as  to  withholding. — Where 
such  motives  exist  in  the  mind  of  a  solicitor 
as  would  be  sufficient,  with  ordinary  men,  to 
induce  them  to  withhold  information  from  the 
client,  the  presumption  is,  that  it  was  with- 
held; and  the  uncommunicated  knowledge  of 
the  solicitor  is  not  imputed  to  the  client  as 
notice.  Cameron  v.  Hutchison,  16  Grant  Ch. 
(U.  C.)  526. 

1.  In  England  the  test  is  not  whether  the 
attorney  acquired  the  information  while  en- 
gaged in  his  client's  business,  but  whether  the 
knowledge  was  actually  present  in  the  at- 
torney's mind  at  the  time  of  the  subsequent 
transaction.  Dresser  v.  Norwood,  17  C.  B. 
N.  S.  466,  10  Jur.  N.  S.  851,  34  L.  J.  C.  P. 
48,  11  L.  T.  Rep.  N.  S.  Ill,  12  Wkly.  Rep. 
1030,  112  E.  C.  L.  466:  Mountford  V.  Scott, 
1  Turn.  &  R.  274,  12  Eng.  Ch.  274.  In  an 
early  case  in  England  (Warrick  v.  Warrick, 
3  Atk.  291)  the  court  laid  down  a  rule  which 
was  the  forerunner  of  the  present  American 
doctrine.  The  modification  made  by  the  Eng- 
lish courts  has  been  accepted  nowhere  in  the 
United  States  except  in  Vermont.  Abell  vt. 
Howe,  43  Vt.  403  {citing  with  approval  Dres- 
ser V.  Norwood,  17  C.  B.  N.  S.  466,  10  Jur. 
N.  S.  851,  34  L.  J.  C.  P.  48,  11  L.  T.  Rep. 
N.  S.  Ill,  12  Wkly.  Rep.  1030,  112  E.  C.  L. 
466] ;  Hart  v.  Farmers,  etc.,  Bank,  33  Vt. 
252. 

2.  Alabama. —  McCormick  v.  Joseph,  83 
Ala.  401,  3  So.  796 ;  Pepper  v.  George,  51  Ala. 
190 ;  Mundine  v.  Pitts,  14  Ala.  84. 

California. —  Chapman  v.  Hughes,  (Cal. 
1900)  60  Pac.  974;  Wittenbrock  v.  Parker, 
102  Cal.  93,  36  Pac.  374,  41  Am.  St.  Rep.  172, 
24  L.  R.  A.  197. 

Illinois. —  Herrington  v.  McCullum,  73  111. 
476;  Campbell  v.  Benjamin,  69  111.  244;  Mc- 
Cormick V.  Wheeler,  36  111.  li4,  85  Am.  Dec. 
388 :  Dunlap  v.  Wilson,  32  111.  517. 
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Kansas. —  Atchison,  etc.,  R.  Co.  v.  Benton, 
42  Kan.  698,  22  Pac.  698. 

Louisiana. —  Adams  v.  Henning,  9  La.  Ann. 
225. 

Michigan. —  Warner  v.  Hall,  53  Mich.  371, 
19  N.  W.  40;  Larzelere  v.  Starkweather,  38 
Mich.  96. 

Minnesota. —  Trentor  v.  Pothen,  46  Minn. 
298,  49  N.  W.  129,  24  Am.  St.  Rep.  225.  < 

Missouri. —  Ford  v.  French,  72  Mo.  250. 

Neiv  Hampshire. — Tucker  v.  Tilton,  55  N.  H. 
223. 

New  Jersey. —  Fidelity  Trust  Co.  v.  Baker, 
60  N.  J.  Eq.  170,  47  Atl.  6. 

New  York. —  Denton  v.  Ontario  County  Nat. 
Bank,  150  N.  Y.  126,  44  N.  E.  781 ;  Olyphant 
V.  Phyfe,  48  N.  Y.  App.  Div.  1,  62  N.  Y.  Suppl. 
688;  McCutcheon  v.  Dittman,  23  N.  Y.  App. 
Div.  285,  48  N.  Y.  Suppl.  360;  Hoover  v. 
Greenbaum,  62  Barb.  (N.  Y.)  188.  See  also 
Hope  F.  Ins.  Co.  v.  Cambrelling,  1  Hun 
(N.  Y.)  493,  3  Thomps.  &  C.  (N.  Y.)  495; 
Van  Saun  V.  Farley,  4  Daly  (N.  Y.)  165. 

North  Carolina. —  Arrington  v.  Arrington, 
114  N.  C.  151,  19  S.  E.  351. 

Pennsylvania. —  Hood  v.  Fahnestock,  8 
Watts  (Pa.)  489,  34  Am.  Dec.  489. 

South  Carolina. —  Steinmeyer  v.  Stein- 
meyer,  55  S.  C.  9,  33  S.  E.  15. 

Tennessee. — Neilson  i;.  Weber,  (Tenn.  1901) 
64  S.  W.  20;  Kirklin  v.  Atlas  Sav.,  etc..  As- 
soc., (Tenn.  Ch.  1900)  60  S.  W.  149. 

Texas.— Meulej  v.  Zeigler,  23  Tex.  88;  Tay- 
lor V.  Evans,  (Tex.  Civ.  App.  1894)  29  S.  W. 
172,  16  Tex.  Civ.  App-.  409,  41  S.  W.  877; 
Smith  V.  Wilson,  1  Tex.  Civ.  App.  115,  20 
S.  W.  1119. 

Washington. —  Pacific  Mfg.  Co.  v.  Brown,  8 
Wash.  347,  36  Pac.  273. 

Wisconsin. —  Melius  v.  Pabst  Brewing  Co., 
93  Wis.  153,  66  N.  W.  518,  57  Am.  St.  Rep. 
899. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§§  92,  93. 

3.  Salter  v.  Dunn,  1  Bush  (Ky.)  311;  But- 
ler V.  Morse,  66  N.  H.  429,  23  Atl.  90 ;  Gay 
V.  Parpart,  106  U.  S.  679,  1  S.  Ct.  456,  27 
L.  ed.  256 ;  Brent  v.  Maryland,  18  Wall. 
(U.  S.)  430,  21  L.  ed.  777;  Galpin  v.  Page, 
18  Wall.  (U.  S.)  350,  21  L.  ed.  959. 

4.  Paxton  v.  Cobb,  2  La.  137.  See  also 
Kent  V.  Ricards,  3  Md.  Ch.  392. 

An  attorney  employed  in  anticipation  of 
suit  has  as  much  authority  to  bind  his  client 
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cedure  should  be  entirely  within  his  hands  ^  and  the  client  should  not  interfere.^ 
The  acts  of  an  attorney  in  the  presence  of  the  court  concerning  the  trial  are  the 
same  as  those  of  the  party  himselt^  and  are  binding  on  him.^ 

(b)  Before  Judgment  —  (1)  Accepting-  Service  of  Pkocess.  A  general 
retainer  does  not  authorize  an  attorney  to  accept  service  of  process  by  which  the 
court  acquires  jurisdiction  over  the  party  ;  ^  but  after  the  court  has  acquired  juris- 


in  reference  thereto  before  as  if  employed  af- 
ter the  institution  thereof.  Dentzel  v.  City, 
etc.,  R.  Co.,  90  Md.  434,  45  Atl.  201. 

He  may  determine  the  forum  where  suit  is 
brought  ( McGeorge  v.  Bigstone  Gap  Imp.  Co., 
88  Fed.  599),  or  the  means  of  foreclosing  a 
mortgage  (Burgess  v.  Stevens,  76  Me.  559)  ; 
and,  where  employed  without  specific  instruc- 
tions, may  take  what  steps  he  deems  neces- 
sary (Foster  v.  Wiley,  27  Mich.  244,  15  Am. 
Rep.  185 ;  Eickman  v.  Troll,  29  Minn.  124,  12 
N.  W.  347;  Pouclier  v.  Blanchard,  86  N.  Y. 
256). 

He  has  no  power  to  consent  to  an  amend- 
ment which  will  make  a  receiver  personally 
liable  (Erskine  v.  Mcllrath,  60  Minn.  485,  62 
N.  W.  1130),  nor,  when  acting  for  a  defendant 
corporation,  can  he,  under  his  general  au- 
thority, compromise  the  suit  on  terms  in- 
volving the  permanent  future  employment  by 
the  corporation  of  plaintiff  (East  Line,  etc., 
R.  Co.  V.  Scott,  72  Tex.  70,  10  S.  W.  99,  13 
Am.  St.  Rep.  753). 

5.  Mott  V.  Foster,  45  Cal.  72;  San  Jose 
Funded  Debt  Com'rs  v.  Younger,  29  Cal.  147, 
87  Am.  Dec.  164;  Edgerton  v.  Brackett,  11 
N.  H.  218;  Read  v.  French,  28  N.  Y.  285; 
Ulster  County  v.  Brodhead,  44  How.  Pr. 
(K  Y.)  411;  Anonymous,  1  Wend.  (N.  Y.) 
108;  Nightingale  v\  Oregon  Cent.  R.  Co.,  2 
Sawy.  (U.  S.)  338,  18  Fed.  Cas.  No.  10,264, 

17  Int.  Rev.  Rec.  61,  93,  5  Chic.  Leg.  N.  243, 
5  Leg.  Gaz.  ( Pa. )  61,  4  Leg.  Op.  (Pa.)  622.  See 
also  O'Connell  v.  Montreal,  4  L.  C.  Jur.  56, 
10  L.  C.  Rep.  19;  Seguin  v.  Gaudet,  12  Leg.  N. 
266;  Lefebvre  v.  Castonguay,  13  Quebec  Super. 
Ct.  467. 

6.  Crescent  Canal  Co.  v.  Montgomery,  124 
Cal.  134,  56  Pac.  797;  Wylie  v.  Sierra  Gold 
Co.,  120  Cal.  485,  52  Pac.  809;  Webb  v.  Dill, 

18  Abb.  Pr.  (N.  Y.)  264;  Shaw  v.  Nickerson, 
7  U.  C.  Q.  B.  541.  But  see  Reeder  v.  Lock- 
wood,  30  Misc.  (N.  Y.)  531,  62  N.  Y.  Suppl. 
713;  Clark  V.  Kingsland,  1  Sm.  &  M.  (Miss.) 
248;  Yoakley  ^.  Hawley,  5  Lea  (Tenn..)  670. 

Effect  of  client's  interference. — A  stipula- 
tion by  the  party  himself  is  not  binding  (Mc- 
iConnell  v.  Brown,  40  Ind.'384;  Bonnifield  v. 
Thorp,  71  Fed.  924;  Earhart  v.  U.  S.,  30  Ct. 
CI.  343),  nor  will  interference  by  the  client 
be  allowed  to  injure  the  adverse  party  (Mc- 
Bratney  v.  Rome,  etc.,  R.  Co.,  87  N.  Y.  467 ; 
Homans  v.  Tyng,  56  N.  Y.  App.  Div.  383,  67 
N.  Y.  Suppl.  792 ;  Pilger  v.  Gou,  21  How.  Pr. 
(N.  Y.)  155;  Goodrich  v.  Mott,  9  Vt.  395). 

7.  Coonan  i?.  Loewenthal,  129  Cal.  197,  61 
Pac.  940. 

8.  Alabama. —  Rosenbaum  v.  State,  33  Ala. 
354. 

California. —  Mott  v.  De  Reyes,  45  Cal.  379. 
Colorado. —  Warner  v.  Gunnison,  2  Colo. 
App.  430,  31  Pac.  238. 


Kentucky. —  Smith  v.  Dixon,  3  Mete.  (Ky.) 
438. 

Maryland. —  Henck  v.  Todhunter,  7  Harr. 
&■  J.  (Md.)  275,  16  Am.  Dec.  300;  Thornburg 
V.  Macauley,  2  Md.  Ch.  425;  African  Metho- 
dist Bethel  Church  v.  Carmack,  2  Md.  Ch. 
143. 

New  Jersey. — McDowell  v.  Perrine,  36  N.  J. 
Eq.  632. 

North  Carolina. —  Guy  v.  Manuel,  89  N.  C. 
83;  Greenlee  v.  McDowell,  39  N.  C.  481. 

South  Carolina. —  Ex  p.  Jones,  47  S.  C. 
393,  25  S.  E.  285. 

United  States. —  Manning  v.  Hayden,  5 
Sawy.  (U.  S.)  360,  16  Fed.  Cas.  No.  9,043,  8 
Am.  L.  Rec.  38,  7  Reporter  423,  424,  1  San 
Fran.  L.  J.  85,  13  West.  Jur.  317,  318. 

Though  the  attorney  is  only  employed  to 
conduct  the  trial,  the  same  rule  holds  good. 
Smith  V.  Black,  51  Md.  247;  Peteler  Portable 
R.  Mfg.  Co.  V.  Northwestern  Adamant  Mfg. 
Co.,  60  Minn.  127,  61  N.  W.  1024;  Deen  v. 
Milne,  4  N.  Y.  St.  129 ;  Devlin  V.  New  York, 
15  Abb,  Pr.  N.  S.  (N.  Y.)  31. 

The  client  is  not  responsible  for  defamatory 
utterances  by  the  attorney.  Monroe  v.  H. 
Weston  Lumber  Co.,  50  La.  Ann.  142,  23  So. 
247. 

9.  Connecticut. —  Whitly  v.  Barker,  1  Root 
(Conn.)  406. 

Minnesota. —  Masterson  v.  Le  Claire,  4 
Minn.  163. 

Missouri. —  Bradley  v.  Welch,  100  Mo.  258, 
12  S.  W.  911. 

New  York. —  McGarry  v.  New  York  County, 
7  Rob.  (N.  Y.)  464. 

North  Carolina. —  Starr  v.  Hall,  87  N.  C. 
381. 

Pennsylvania. —  Com.  i'.  Overseers  of  Poor, 
4  Kulp  (Pa.)  87;  McPherson  v.  McPlierson, 
2  Leg.  Chron.  (Pa.)  342. 

South  Carolina. —  Reed  r.  Reed,  19  S.  C. 
548. 

Washington —  Ashcraf t  v.  Powers,  22  Wash. 
440,  61  Pac.  161. 

See  also  Hefferman  Burt,  7  Iowa  320, 
71  Am.  Dec.  445;  Sullivan  v.  Susong,  40  S.  C. 
154,  18  S.  E.  268  (in  which  cases  defendant 
failed,  because  he  did  not  raise  his  objection 
soon  enough)  ;  Ingram  v.  Richardson,  2  La. 
Ann.  839  ( in  which  case  there  seems  to  have 
been  express  authority). 

Presumption  as  to  authority. — Where  an 
attorney  assumes  to  aoknowledgo  service  of 
summons,  or  to  waive  it,  the  court  will  pre- 
sume, in  the  absence  of  proof  to  the  contrary, 
that  he  was  authorized  specially  so  to  do. 

Ka7isas. —  Hendrix  r.  Fuller,  7  Kan.  331. 

Louisiana. —  Taylor  v.  Sutton,  6  La.  Ann. 
709;  Courey      Brenham,  1  La.  Ann.  397. 

Minnesota. —  Backus  v.  Burke,  63  Minn. 
272,  65  N.  W.  459. 

[Ill,  C,  3,  a,  (i),  (b),  (1)] 
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diction  over  defendant's  person  the  attorney  may  accept  service  of  all  necessary 
and  proper  papers  during  the  progress  of  the  cause.^^ 

(2)  Changing  Yenue.  An  attorney  may,  without  any  special  authority, 
change  the  venue  of  an  action. 

(3)  Confessing  Judgment.  The  prevailing  view  seems  to  be  that  the  power 
of  an  attorney  to  confess  judgment  for  his  client  is  implied,^^  though  some  disin- 
clination to  follow  this  rule  has  been  shown.^^  In  every  case,  however,  the  record 
of  the  judgment  would  prima  facie  evidence  that  the  attorney  who  confessed 
it  was  properly  authorized.^*  It  has  also  been  held  that  an  attorney  may,  by  virtue, 
of  his  employment,  consent  to  a  decree  in  behalf  of  his  client.^^ 

(4)  Dismissal,  Discontinuance,  and  Retraxit  As  the  dismissal  of  a  suit 
does  not  bar  the  bringing  of  another  for  the  same  cause  of  action,  the  attorney  of 


South  Carolina. —  Felder  v.  Johnson,  1 
Bailey  (S.  C.)  624. 

West  Virginia. —  Marling  v.  Robrecht,  13 
W.  Va.  440. 

See  also  Northern  Cent.  E.  Co.  v.  Rider,  45 
Md.  24. 

10.  Taylor  v.  Hill,  115  Cal.  143,  44  Pae. 
336,  46  Pac.  922 ;  Com.  v,  Schooley,  5  Kulp 
(Pa.)  53. 

11.  Ex  p.  Dennis,  48  Ala.  304;  Jones  v. 
Horsey,  4  Md.  306,  59  Am.  Dec.  81;  Shaft  v. 
Phcenix  Mut.  L.  Ins.  Co.,  67  N.  Y.  544,  23 
Am.  Rep.  138.  But  see  State  v.  Gratiot,  17 
Wis.  245. 

12.  Georgia. —  Taylor  v.  American  Free- 
hold Land  Mortg.  Co.,  106  Ga.  238,  32  S.  E. 
153;  Webster  v.  Dundee  Mortg.,  etc.,  Co.,  &3 
Ga.  278,  20  S.  E.  310;  Lyon  v.  Williams,  42 
Ga.  168. 

Indiana. —  Thompson  v.  Pershing,  86  Ind. 
303;  Hudson  v.  Allison,  54  Ind.  215;  Deven- 
baugh  V.  Nifer,  3  Ind.  App.  379,  29  N.  E. 
923. 

Iowa. —  Potter  v.  Parsons,  14  Iowa  286. 
Contra,  Ohlquest  v.  Farwell,  71  Iowa  231,  32 
N.  W.  277. 

Kentucky. — Holbert  v.  Montgomery,  5  Dana 
(Ky.)  11;  Talbot  v.  McGee,  4  T.  B.  Mon. 
(Ky.)  375.  But,  where  a  defendant  was  con- 
structively summoned,  an  attorney,  appointed 
to  defend  him,  imder  Ky.  Civ.  Code,  §  44,  is 
not  authorized  to  consent  to  a  judgment 
against  him.  Anderson  v.  Sutton,  2  Duv. 
(Ky.)  480. 

2Vew;  Jersey. —  Gifford  v.  Thorn,  9  N.  J.  Eq. 
702,  722. 

New  York. —  Denton  v.  Noyes,  6  Johns. 
(N.  Y.)  296,  5  Am.  Dee.  237.  But  an  at- 
torney retained  by  one  of  two  joint  debtors 
cannot  appear  for  both  and  consent  to  judg- 
ment against  them.  Blodget  v.  Conklin,  9 
How.  Pr.  (N.  Y.)  442. 

North  Carolina.— Rsiirstoii  v.  Garwood,  123 
N.  C.  345,  31  S.  E.  653. 

Pennsylvania. —  Flanigen  v.  Philadelphia, 
51  Pa.  St.  491;  Cyphert  v.  McClune,  22,  Pa. 
St.  195;  Tanner  v.  Hopkins,  12  Wkly.  Notes 
Cas.  (Pa.)  238;  Sherman  v.  Brenner,  1  Wkly. 
Notes  Cas.  (Pa.)  193.  See  also  King  i>.  Car- 
tee,  1  Pa.  St.  147. 

Tennessee. —  Jones  v.  Williamson,  5  Coldw. 
(Tenn.)  371. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  137. 

[Ill,  C,  3,  a,  (i),  (b),  (1)] 


Conditional  judgment. —  Counsel  may  enter 
into  an  agreement  permitting  judgment  to  be 
admitted  for  plaintiff,  subject  to  a  credit  to 
be  ascertained  by  referees.  Farmers  Bank  v. 
Sprigg,  11  Md.  389. 

An  attorney  authorized  to  confess  judg- 
ment cannot  confess  judgment  on  a  note  for 
more  than  is  actually  due  (Askew  v.  God- 
dard,  17  111.  App.  377)  ;  consent  to  the  en- 
try of  judgment  after  the  case  has  been  dis- 
continued by  the  non-appearance  of  plaintiff 
(Gilbert  Vanderpool,  15  Johns.  (N.  Y.) 
242)  ;  or  confess  judgment  on  a  simple  con- 
tract in  another  state  after  it  is  barred  by 
the  statute  of  limitations  of  the  locus  con- 
tractus (Brown  v.  Parker,  28  Wis.  21).  See 
also  Tuppery  v.  Hertung,  46  Mo.  135;  Walker 
V.  Grayson,  86  Va.  337,  10  S.  E.  51 ;  Dilley  v. 
Van  Wie,  6  Wis.  209. 

13.  Pfister  v.  Wade,  69  Cal.  133,  10  Pac. 
369;  Wadhams  v.  Gay,  73  111.  415;  People  v. 
Lamborn,  2  111.  123;  Edwards  v.  Edwards,  29 
La.  Ann.  597;  Girard  V.  Hirsch,  6  La.  Ann. 
651;  Durnford  v.  Clark,  3  La.  199;  McNamee 
V.  O'Brien,  9  N.  Brunsw.  548.  See  also  Watt 
V.  Clark,  12  Ont.  Pr.  359. 

14.  Alabama. —  Hill  v.  Lambert,  Minor 
(Ala.)  91. 

Georgia. —  Dobbins  v.  Dugree,  39  Ga. 
394. 

Illinois. —  Wilson  v.  Spring,  64  111.  14.  See 
also  Martin  v.  Judd,  60  111.  78. 

Louisiana. — Dockham  v.  Potter,  27  La.  Ann. 
73. 

Michigan. —  Arnold  v.-  Nye,  23  Mich.  286. 
New  Jersey. —  Price  v.  Ward,  25  N.  J.  L. 
225. 

Tea;as.— Merritt  v.  Clow,  2  Tex.  582. 

15.  California. —  Holmes  v.  Rogers,  13  Cal. 
191. 

Georgia. —  Williams  v.  Simmons,  79  Ga. 
649,  7  S.  E.  133. 

Illinois. —  Haas  v.  Chicago  Bldg.  Soc,  80 
111.  248. 

Montana. —  Jubilee  Placer  Co.  v.  Hossfeld, 
20  Mont.  234,  50  Pac.  716. 

New  York. —  In  re  Maxwell,  66  Hun  (N.  Y.) 
151,  21  N.  Y.  Suppl.  209,  49  N.  Y.  St. 
154. 

Tennessee. —  Jones  v.  Williamson,  5  Coldw. 
(Tenn.)  371. 

United  States. —  Farmers'  Trust,  etc.,  Bank 
V.  Ketchum,  4  McLean  (U.  S.)  120,  8  Fed. 
Cas.  No.  4,670. 
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record  has  implied  authority  to  discontinue  an  action  if  he  sees  fit,^^  or  to  discon- 
tinue against  one  of  several  defendants. But  the  entry  of  a  retraxit  bars  all 
further  proceedings/^  and,  therefore,  it  must  be  entered  by  the  client  personally.^® 

(5)  Indoksing-  Client's  Name  on  Wkit.  An  attorney  is,  by  his  employ- 
ment to  commence  a  suit,  empowered  to  indorse  his  client's  name  on  the  writ.^ 

(6)  Issuing  Attachment.  An  attorney  employed  to  collect  a  claim  by  suit 
has  authority  to  issue  an  attachment  thereon,^^  and  his  client  will  be  responsible 
if  the  attachment  is  unjustifiable.^^  It  naturally  follows  that  an  attorney  can  con- 
trol the  minor  details  of  the  attachment ;  but  to  release  a  perfected  one  has 
been  held  to  be  beyond  his  power.^* 

(7)  Making  Affidavits.  The  power  to  make  necessary  afiidavits  is  implied, 
provided,  of  course,  that  the  attorney  has  the  necessary  information  to  enable 
him  to  make  them.^^ 

(8)  Making  Stipulations.  Stipulations  are  agreements  or  informal  contracts, 
made  in  reference  to  some  step  in  the  litigation,  and,  consequently,  will  usually 
come  within  the  implied  powers  of  a  general  retaiiier.^^    This  rule  does  not  obtain 


16.  California, — McLeran  v.  MeNamara,  55 
Cal.  508. 

Illinois. —  Gillett  v.  Booth,  6  111.  App.  423. 
Louisiana. —  Paxton  v.  Cobb,  2  La.  137. 
Missouri. —  Davis  v.  Hall,  90  Mo.  659,  3 
S.  W.  382. 

New  York. —  Barrett  v.  Third  Ave.  R.  Co., 
45  N.  Y.  628;  Gaillard  v.  Smart,  6  Cow. 
(N.  Y.)  385. 

Washington. —  Simpson  v.  Brown,  1  Wash. 
Terr.  247. 

Canada. —  Stephens  v.  Higgins,  3  Quebec 
Pr.  155. 

Contra,  Rhutasel  v.  Rule,  97  Iowa  20,  65 
N.  W.  1013. 

17.  Fling  V.  Trafton,  13  Me.  295.  Com- 
pare Kurrus  v.  Mayo,  4  111.  App.  106,  wherein 
the  question  of  authority  was  said  to  be  for 
the  jury. 

18.  Thomason  v.  Odum,  31  Ala.  108,  68  Am. 
Dec.  159;  Wohlford  v.  Compton,  79  Va.  333; 
U.  S.  V.  Parker,  120  U.  S.  89,  7  S.  Ct.  454, 
30  L.  ed.  601. 

19.  Alabama. —  Thomason  v.  Odum,  31  Ala. 
108,  68  Am.  Dec.  159. 

Colorado.— Hallack  v.  Loft,  19  Colo.  74,  34 
Pac.  568. 

Indiana. —  Lambert  v.  Sandford,  2  Blackf. 
(Ind.)  137,  18  Am.  Dec.  149.  See  also  Bar- 
nard V.  Daggett,  68  Ind.  305. 

New  York. — Gorham  v.  Gale,  7  Cow.  (N.  Y.) 
739,  17  Am.  Dec.  549. 

Pennsylvania. —  Lowry  v.  McMillan, '8  Pa. 
St.  157,  49  Am.  Dec.  501. 

20.  Harmon  v.  Watson,.  8  Me.  286;  Chad- 
'wick  V.  Upton,  3  Pick.  ( Mass. )  442 ;  Miner  v. 
Smith,  6  N.  H.  219.  See  Weathers  v.  Ray,  4 
Dana  (Ky.)  474,  holding  that  the  general 
authority  of  an  attorney  does  not  include  a 
right  to  indorse  a  writ  that  the  suit  is  for  the 
benefit  of  a  third  party. 

21.  Kirksey  v..  Jones,  7  Ala.  622;  Oberne 
V.  O'Donnell,  35  111.  App.  180;  Morgan  v. 
Joyce,  66  N.  H.  538,  27  Atl.  225;  Pierce  v. 
Strickland,  2  Story  (U.  S.)  292,  19  Fed.  Cas. 
No.  11,147. 

22.  Fairbanks  v.  Stanley,  18  Me.  296; 
Poucher  v.  Blanchard,  86  N.  Y.  256 :  Oestrich 
V.  Gilbert,  9  Hun  (N.  Y.)  242;  Feury  v.  Mc- 


Cormiek  Harvesting  Mach.  Co.,  6  S.  D.  396, 
61  N.  W.  162. 

A  plaintiff  is  not  responsible  where  his  at- 
torney attaches  without  authority  (Graham 
V.  Reno,  5  Colo.  App.  330,  38  Pac.  835)  or 
maliciously  (Foster  v.  Pitts,  63  Ark.  387,  38 
S.  W.  1114). 

23.  Farnham  v.  Gilman,  24  Me.  250;  Jen- 
ney  v.  Delesdernier,  20  Me.  183;  Pierce  v. 
Strickland,  2  Story  (U.  S.)  292,  19  Fed.  Cas. 
No.  11,147. 

24.  Quarles  v.  Porter,  12  Mo.  76;  Wilson 
V.  Jennings,  3  Ohio  St.  528 ;  Kirk's  Appeal,  87 
Pa.  St.  243,  30  Am.  Rep.  357;  Dollar  Sav. 
Bank  v.  Robb,  4  Brewst.  (Pa.)  106;  Ludden, 
etc.,  Southern  Music  House  v.  Sumter,  45 
S.  C.  186,  22  S.  E.  738,  55  Am.  St.  Rep.  761. 
Contra,  Monson  v.  Hawley,  30  Conn.  51,  79 
Am.  Dec.  233;  Benson  v."  Caur,  73  Me.  76; 
Moulton  V.  Bowker,  115  Mass.  36,  15  Am.  Rep. 
72  (before  judgment)  ;  Rice  v.  O'Keefe,  6 
Heisk.  (Tenn.)  638. 

25.  Georgia. —  Murphy  v.  Winter,  18  Ga. 
690. 

Iowa. —  Wright  v.  Parks,  10  Iowa  342, 
verifying  petition  in  scire  facias. 

Kansas. —  Manley  v.  Headley,  10  Kan.  88, 
to  obtain  an  attachment. 

Louisiana. —  Austin  v.  Latham,  19  La.  88  ; 
Clark  V.  Morse,  16  La.  575;  Simpson  v.  Lom- 
bas,  14  La.  Ann.  103  (to  obtain  an  order  of 
seizure  and  sale). 

South  Carolina. — Brooks  v.  Brooks,  16  S.  C. 
621,  application  for  a  commission  to  examine 
witnesses. 

Texas. —  Willis  f.  Lyman,  22  Tex.  268. 
See,  generally,  Affidavits. 

26.  Lockwood  v.  Black  Hawk  County,  34 
Iowa  235;  Suspension  Bridge  P.  Bedford,  10 
N.  Y.  St.  850 ;  Gorham  v.  Gale,  7  Cow.  (N.  Y. ) 
739,  17  Am.  Dec.  549:  Pierce  v.  Perkins,  17 
N.  C.  250.  See  also  Kent  r.  Ricards,  3  :Md. 
Ch.  392 :  Howe  v.  Lawrence.  22  N.  J.  L.  99. 

An  attorney  may  stipulate  for  an  extension 
of  time  (Wadsworth  r.  Montgomerv  First 
Nat.  Bank,  124  Ala.  440,  27  So.  460:'  South- 
ern Kansas  B.  Co.  v.  Pavey,  57  Kan.  521.  46 
Pac.  969;  Brooks  v.  Cavaiiaugh,  11  La.  Ann. 
183;  Read  v.  French,  28  N.  Y.  285:  Litt  t\ 
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in  all  cases,  however,  as  for  example  where  the  stipulation  was  entered  into 
under  a  mistake  of  fact  or  the  like.^^ 

(9)  Reviving  Suit.  Where  revival  is  merely  a  matter  of  procedure,^^  the 
attorney  may  consent  to  a  revival,  as  after  the  death  of  a  party,^^  or  after  a 
nonsuit.^^ 

(10)  Serving  I^otices  and  Making  Demands.  The  attorney  is  also  author- 
ized to  serve  necessary  notices  and  to  make  demands,  and  the  effect  is  as  valid  as 
if  the  client  acted  in  person.^^ 

(11)  Submission  to  Akbitkation.  An  attorney  who  has  been  employed  to 
bring  or  defend  a  cause  is  held  to  be  invested  with  implied  power  to  submit  a 


Stewart,  62  N.  Y.  Suppl.  1114;  Haas  v.  Gad- 
dis,  1  Wash.  89,  23  Pac.  IGIO.  See  also 
Beardsley  v.  Pope,  88  Hun  (N.  Y.)  560,  34 
N.  Y.  Suppl.  846,  68  N.  \.  St.  784  [reversing 
11  Misc.  (N.  Y.)  117,  32  N.  Y.  Suppl.  926,  66 
N.  Y.  St.  351]);  that  judgment  in  a  cause 
be  the  same  as  in  another  cause  which  in- 
volves the  same  questions  (Ohlquest  v.  Far- 
well,  71  Iowa  231,  32  N.  W.  277;  Eidam  v, 
Finnegan,  48  Minn.  53,  50  N.  W.  933,  16 
L.  R.  A.  507;  North  Missouri  R.  Co.  v. 
Stephens,  36  Mo.  150,  88  Am.  Dec.  138;  Fur- 
niture Co.  V.  Moser,  48  Mo.  App.  543;  Gal- 
breath  V.  Rogers,  30  Mo.  App.  401 ;  Sehaeffer 
V.  Siegel,  9  Mo.  App.  594.  Compare  Dewar 
V.  Orr,  3  Ch.  Chamb.  (U.  C.)  224),  provided 
the  issues  in  the  two  cases  are  precisely  sim- 
ilar (Louisville  Trust  Co.  v.  Stone,  88  Fed. 
407  [affirmed  in  174  U.  S.  429,  19  S.  Ct.  875, 
43  L.  ed.  1034]  )  ;  that  one  judge  may  give  the 
decision  of  the  court  (Walker  v.  Rogan,  1 
Wis.  597),  or  that  the  decision  of  a  demurrer 
be  final  (Franklin  V.  National  Ins.  Co.,  43 
Mo.  491.  But  see  Baron  v.  Cohen,  62  How. 
Pr.  (N.  Y.)  367,  holding  that  counsel  who  is 
employed  merely  to  argue  the  demurrer  can- 
not so  stipulate ) .  So,  an  attorney  may  en- 
ter into  an  agreement  for  an  amicable  action 
(Cook  V.  Gilbert,  8  Serg.  &  R.  (Pa.)  567; 
Wilmington  Mills  Mfg.  Co.  v.  Gardner,  2 
Wkly.  Notes  Cas.  (Pa.)  486;  Van  Beil  v. 
Shive,  17  Phila.  (Pa.)  104,  41  Leg.  Int.  (Pa.) 
154)  ;  may  state  a  case  for  the  judgment  of 
the  court  (Whitcomb  v.  Kephart,  50  Pa.  St. 
85),  or  agree  that  a  certain  point  shall  not 
be  raised  at  the  trial  (Lorimer  n.  Lorimer, 
124  Mich.  631,  83,  N.  W.  609;  Stephenson  v. 
McCombs,  1  U.  C.  Q.  B.  456)  ;  and  stipula- 
tions of  attorneys  regarding  pleadings  will, 
ordinarily,  bind  their  clients  (McCann  v.  Mc- 
Lennan, 3  Nebr.  25 ;  Cook  v.  Allen,  67  N.  Y. 
578.  See  also  Ball  v.  Leonard,  24  111.  146; 
Hohns  V.  Johnston,  12  Heisk.  (Tenn.)  155). 
He  may  also  bind  his  client  by  stipulations 
regarding  the  fees  to  be  paid  a  commissioner 
to  take  evidence  (Fairchild  v.  Michigan  Cent. 
R.  Co.,  8  111.  App.  591),  or  to  a  referee  (Mark 
V.  Buffalo,  87  N.  Y.  184)  ;  but  the  attorney 
would  be  liable  if  he  did  not  disclose  his  prin- 
cipal (Good  V.  Rumsey,  50  N.  Y,  App.  Div. 
280,  63  N.  Y.  Suppl.  981).  Stipulations  in 
regard  to  attorney's  fees  bound,  the  client  in 
Letcher  v.  Letcher,  50  Mo.  137;  People  v. 
Westchester  County,  15  N.  Y.  Suppl.  580,  39 
N.  Y.  St.  798 ;  but  not  in  Luzerne  Bldg.,  etc., 
Assoc.  V.  Peoples'  Sav.  Bank,  142  Pa.  St.  121, 
6  Kulp  (Pa.)  92,  21  Atl.  806:  and  stipula- 
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tions  for  continuances  w*ere  enforced  in  Strong 
V.  District  of  Columbia,  3  MacArthur  ( D.  C. ) 
499;  Stinnard  v.  New  York  F.  Ins.  Co.,  1 
How.  Pr.  (N.  Y.)  169;  but  not  in  Robert  v. 
Commercial  Bank,  13  La.  528,  33  Am.  Dec. 
570;  Power  v.  Kent,  1  Cow.  (N.  Y.)  172; 
Nightingale  v.  Oregon  Cent.  R.  Co.,  2  Sawy. 
(U.  S.)  338,  18  Fed.  Cas.  No.  10,264,  5  Chic. 
Leg.  N.  243,  17  Int.  Rev.  Rec.  61,  93,  5  Leg. 
Gaz.  (Pa.)  61,  4  Leg.  Op.  (Pa.)  622. 

27.  Howe  V.  Lawrence,  22  N.  J.  L.  99. 

Stipulations  entered  into  under  misappre- 
hension of  fact  will  generally  not  be  binding 
(Harvey  v.  Thorpe,  28  Ala.  250,  65  Am.  Dec. 
344;  New  York,  etc.,  R.  Martin,  158  Mass. 
313,  33  N.  E.  578)  ;  but  a  client  may  waive 
his  rights  to  object  to  a  stipulation  on  the 
score  of  lack  of  authority,  by  his  seeming  ac- 
quiescence (Patterson  v.  Read,  43  N.  J.  Eq. 
18,  10  Atl.  807;  Ducker  v.  Rapp,  67  N.  Y. 
464;  Ives  v.  Ives,  80  Hun  (N.  Y.)  136,  29 
N.  Y.  Suppl.  1053,  61  N.  Y.  St.  657). 

Where  the  effect  of  attorney's  stipulation 
is  to  release  a  surety,  it  has  been  held  not  to 
bind  the  client.  Quinn  v.  Lloyd,  7  Rob. 
(N.  Y.)  538,  5  Abb.  Pr.  N.  S.  (N.  Y.)  281, 
36  How.  Pr.  (N.  Y.)  378.  Contra,  Phillips 
V.  Rounds,  33  Me.  357. 

28.  See  Cullison  v.  Lindsay,  108  Iowa  124, 
78  N.  W.  847,  holding  that  an  attorney  is 
not  authorized  to  commence  affirmative  pro- 
ceedings to  keep  alive  a  judgment  which  he 
has  for  collection. 

29.  Clark  v.  Parish,  1  Bibb  (Ky.)  547. 
See  also  Cox  v.  New  York  Cent.,  etc.,  R.  Co., 
63  N.  Y.  414,  holding  that  an  attorney  could 
stipulate  that  death  should  not  abate  the  ac- 
tion. 

30.  Reinholdt  v.  Alberti,  1  Binn.  (Pa.) 
469.  But  see  Hay  v.  Cole,  11  B.  Mon.  (Ky.) 
70. 

31.  Alabama. —  Spence  v.  Rutledge,  11  Ala. 
557. 

Illinois. —  Champion  Iron  Fence  Co.  v. 
Wernsing,  19  111.  App.  42. 

Massachusetts. —  Pettis  v.  Kellogg,  7  Cush. 
(Mass.)  456;  Heard  v.  Lodge,  20  Pick. 
(Mass.)  53,  32  Am.  Dec.  197. 

New  Hampshire. — Stevens  v.  Reed,  37  N.  H. 
49. 

Wisconsin. —  Elwell  v.  Prescott,  38  Wis. 
274. 

See  also  Tingley  v.  Parshall,  11  Nebr.  443, 
9  N.  W.  571. 

32.  An  oral  agreement  to  this  effect  made 
in  open  court  and  entered  by  the  clerk  will 
be  good.     Stokely  v.  Robinson,  34  Pa.  St. 


ATTORNEY  AND  CLIENT 


[4  Cye.]  939 


pending  suit  to  arbitration,^  and  may  agree  that  the  award  be  final  and  with- 
out powder  of  appeal.^^  It  also  seems  clear  that  an  attorney  cannot,  without 
special  authority  from  his  client,  make  material  amendments  in  the  terms  of  a 
reference  once  agreed  upon.^^ 

(12)  Waivek.  It  has  also  been  held  that  by  virtue  of  a  general  retainer, 
an  attorney  may  waive  mere  informalities  and   technicalities,^^  a  verifica- 


315;  Millar  v.  Criswell,  3  Pa.  St.  449.  See 
also  German- American  Ins.  Co.  v.  Buekstaff, 
38  Nebr.  135,  56  N.  W.  692. 

33.  Where  there  is  no  suit  pending,  attor- 
neys have  not  implied  power  to  submit  to 
arbitration.  Stinerville,  etc..  Stone  Co. 
White,  25  Misc.  (N.  Y.)  314,  54  N.  Y.  Suppl. 
577.  See  also  Daniels  v.  New  London,  58 
Conn.  156,  19  Atl.  573,  7  L.  R.  A.  563;  Jen- 
kins y.  Gillespie,  10  Sm.  &  M.  (Miss.)  31, 
48  Am.  Dec.  732;  Morse  Arb.  &  Award  15. 

34.  Alabama. —  Beverly  v.  Stephens,  17 
Ala.  701 ;  Scarborough  v.  Reynolds,  12  Ala. 
252.    See  also  Wright  v.  Evans,  53  Ala.  103. 

California. —  Bates  v.  Vischer,  2  Cal.  355. 

Colorado. —  Lee  v.  Grimes,  4  Colo.  185. 

Georgia. —  McElreath  v.  Middleton,  89  Ga. 
83,  14  S.  E.  906;  Wade  v.  Powell,  31  Ga.  1. 

Kentucky. —  Smith  v.  Dixon,  3  Mete.  (Ky.) 
438;  Talbot  v.  McGee,  4  T.  B.  Mon.  (Ky.) 
375. 

Louisiana. —  King  v.  King,  104  La.  420,  29 
.So.  205.  - 

Maryland. —  White  v.  Davidson,  8  Md.  169, 
63  Am.  Dec.  699.  See  also  Jones  v.  Horsey, 
4  Md.  306,  59  Am.  Dec.  81. 

Massachusetts. — Everett  v.  Charlestown,  12 
Allen  (Mass.)  93;  Buckland  v.  Conway,  16 
Mass.  396. 

New  Hampshire. —  Brooks  v.  New  Durham, 
55  N.  H.  559 ;  Pike  V.  Emerson,  5  N.  H.  393, 
22  Am.  Dec.  468. 

Neio  Jersey. —  Paret  v.  Bayonne,  39  N.  J.  L. 
559. 

New  York.—  Tilton  v.  U.  S.  Life  Ins.  Co.,  8 
Daly  (N.  Y.)  84;  Tiffany  v.  Lord,  40  How. 
Pr.  (N.  Y.)  481;  Gorham  v.  Gale,  7  Cow. 
(N.  Y.)  739,  17  Am.  Dee.  549.  Compare  Mc- 
Pherson  v.  Cox,  86  N.  Y.  472. 

North  Carolina. —  Morris  v.  Grier,  76  N.  C. 
410. 

Ohio. —  Champaign  County  v.  Norton,  1 
Ohio  270. 

Pennsylvania. —  Williams  v.  Tracey,  95  Pa. 
St.  308  ;■  Coleman  v.  Grubb,  23  Pa.  St..  393 ; 
Babb  V.  Stromberg,  14  Pa.  St.  397;  Wilson 
V.  Young,  9  Pa.  St.  101;  Cahill  v.  Benn,  6 
Binn.  (Pa.)  99;  Somers  v. "Balabrega,  1  Dall. 
.(Pa.)  164,  1  L.  ed.  831.  Compare  PuUen  v. 
Rianhard,  1  Whart.  (Pa.)  514. 

South  Carolina. —  Markley  v.  Amos,  8  Rich. 
(S.  C.)  468  (by  rule  of  court  only)  :  Smith 
V.  Bossard,  2  McCord  Eq.  (S.  C.)  406. 

West  Virginia. —  McGinnis  v.  Curry,  13 
W.  Va.  29,  in  open  court  but  not  in  pais. 

United  States. —  Alexandria  Canal  Co.  v. 
Swann,  5  How.  (U.  S.)  83,  12  L.  ed.  60:  Hol- 
ker  V.  Parker,  7  Cranch  ( U.  S. )  436,  3  L.  ed. 
396;  Abbe  -n.  Rood,  6  McLean  (U.  S.)  106,  1 
Fed.  Cas.  No.  6 ;  Denny  v.  Brown,  7  Fed.  Cas. 
No.  3,805. 

England. —  Filmer  v.  Delber,  1  Chit.  193 


note,  3  Taunt.  486,  12  Rev.  Rep.  688,  18 
E.  C.  L.  115;  Smith  v.  Troup,  7  C.  B.  757,  6 
Dowl.  &  L.  679,  18  L.  J.  C.  P.  209,  62  E.  C.  L. 
757;  Faviell  v.  Eastern  Counties  R.  Co.,  6 
Dowl.  &  L.  54,  2  Exch.  344,  17  L.  J.  Exch. 
223,  297.  See  also  Biddell  v.  Dowse,  6  B.  &  C. 
255,  9  D.  &  R.  404,  28  Rev.  Rep.  574,  13 
E.  C.  L.  125  (in  court  below  sub  nom.  Dowse 
V.  Coxe,  3  Ring.  20,  3  L.  J.  C.  P.  O.  S.  127, 
10  Moore  C.  P.  272,  28  Rev.  Rep.  565,  11 
E.  C.  L.  20). 

Canada. —  Oakes  v.  Halifax,  4  Can.  Su- 
preme Ct.  640. 

Contra,  Haynes  v.  Wright,  4  Hayw.  (Tenn.) 
63. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  152. 

"Where  submitted  subject  to  the  client's  ap- 
proval, the  latter  must  approve  in  order  to 
make  the  award  binding.  TMarkley  v.  Amos, 
2  Bailey  (S.  C.)  603. 

Where  title  to  real  estate  affected. — An  at- 
torney cannot  affect  his  client's  title  to  real 
estate  by  entering  into  an  agreement  for  sub- 
mission (Naglee  v.  Ingersoll,  7  Pa.  St.  185; 
Huston  V.  Mitchell,  14  Serg.  &  R.  (Pa.) 
307,  16  Am.  Dec.  506;  Pearson  v.  Morrison, 
2  Serg.  &  R.  (Pa.)  20.  See  also  Lew  v. 
Nolan,  8  Pa.  Dist.  531,  30  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  47,  17  Lane.  L.  Rev.  21),  but 
a  question  of  boundary  may  be  submitted, 
decision  to  be  final  till  appealed  from  (Evars 
V.  Kamphaus,  59  Pa.  St.  379 ;  Babb  v.  Strom- 
berg, 14  Pa.  St.  397 ) . 

35.  Brooks  v.  New  Durham,  65  N.  H.  559 ; 
Smith  V.  Barnes,  9  Misc.  (N.  Y.)  368,  29  N.  Y. 
Suppl.  692,  60  N.  Y.  St.  631:  Sargeant  v. 
Clark,  108  Pa.  St.  588 ;  Williams  V.  Dan- 
ziger,  91  Pa.  St.  232.  See  also  Bingham  v. 
Guthrie,  19  Pa.  St.  418 ;  Wilson  V.  Yoimg,  9 
Pa.  St.  101,  in  M^hich  latter  case  the  court 
said  that  it  would  disregard  an  agreement 
that  no  exceptions  should  be  taken  to  the 
filing  of  a  referee. 

36.  Daniels  v.  New  London,  58  Conn.  156, 
19  Atl.  573,  7  L.  R.  A.  563:  Jenkins  r.  Gil- 
lespie, 10  Sm.  &  M.  (Miss.)  31,  48  Am.  Dec. 
732;  Willis  v.  Willis,  12  Pa.  St.  159;  Wilson 
V.  United  Counties,  11  U.  C.  C.  P.  548. 

37.  State  v.  Tuller,  34  Conn.  280 ;  Coleman 
V.  Coleman,  5  Hawaii  300 :  Hanson  r.  Hoitt, 
14  N.  H.  56 :  Alton  r.  Gilmanton,  2  N.  H.  520 ; 
Gorham  v.  Gale,  7  Cow.  (N.  Y.)  739.  17  Am. 
Dec.  549.  But  see  Forbes  r.  Hamilton,  Ky. 
Dec.  89,  whore  it  was  held  that  an  attorney 
had  no  implied  power  to  release  errors  on  the 
record. 

Waiver  of  defenses. —  Under  Minn.  Comp. 
Stat.  e.  82,  §  10,  authorizing  an  attorney  to 
bind  his  client  by  stipulations,  he  was  al- 
lowed to  waive  all  but  one  of  several  de- 
fenses (Bingham  r.  Winona  County,  6  Minn. 
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tion,^^  formal  notice  of  proceedings  in  a  case,^^  or  objections  to  evidence  or  the 
manner  of  taking  it.^ 

(c)  After  Judgment  —  (1)  Appeal.  At  common  law,  an  attorney's  employ- 
ment ended  with  the  entry  of  judgment  for  or  against  his  client/^  and,  while  this 
rule  has  been  qualified,  it  still  holds  to  the  extent  that  an  attorney  cannot,  with- 
out some  further  retainer,  institute  proceedings  to  appeal  from  a  judgment/  It 
seems,  however,  to  come  within  the  scope  of  a  general  employment  to  agree  not 
to  take  an  appeal  and,  once  an  appeal  is  taken  and  an  attorney  employed  to 
prosecute  or  defend  it,  he  has  general  power  to  grant  extensions  of  time  ^  and- 
manage  other  details. 

(2)  CoNTKOL  Over  Judgment —  (a)  In  General.  In  spite  of  the  strict  rule 
above  mentioned,.^^  it  appears  that  an  attorney,  by  virtue  of  his  general  authority, 
may  receive  the  money  due  on  a  judgment  and  may  satisfy  it ;    but  the  assign- 


136)  ;  but  in  Warwick  v.  Marlatt,  25  N.  J. 
Eq.  188,  an  attorney's  waiver  of  the  defense 
of  usury  did  not  bind  his  client.  See  also 
Spaulding  v.  Allen,  19  Ohio  Cir.  Ct.  608,  10 
Ohio  Cir.  Dec.  397. 

Waiver  of  jury  trial. —  It  seems  to  be  within 
the  power  of  an  attorney  to  waive  the  right 
of  trial  by  jury  (Windmiller  i;.  Chapman,  38 
111.  App.  276;  Whitestown  Milling  Co.  'G. 
Zahn,  9  Ind.  App.  270,  36  N.  E.  653 )  ;  but  in 
Hadden  v.  Clark,  2  Grant  (Pa.)  107,  it  was 
held  that  an  attorney  could  not  waive  an  in- 
q-uisition  by  the  jury  impaneled  by  a  sheriff. 

38.  Smith  v.  Mulliken,  2  Minn.  319. 

39.  Garrigan  v.  Dickey,  1  Ind.  App.  421,  27 
N.  E.  713;  Smith  v.  Cunningham,  59  Kan. 
552,  53  Pac.  760;  Barlow  y.  Steel,  65  Mo.  611 ; 
McDonough  v.  Daly,  3  Mo.  App.  606;  People 
r.  Boyd,  2  Edw.  (N.  Y.)  516. 

40.  Lacoste  v.  Robert,  11  La.  Ann.  33;  Al- 
ton V.  Gilmanton,  2  N.  H.  520;  Garrett  v. 
Hanshue,  53  Ohio  St.  482,  42  N.  E.  256,  35 
L.  R.  A.  321;  Daniel  v.  Bay,  1  Hill  (S.  C.) 
32.  Compare  McClurg  v.  Willard,  5  Watts 
(Pa.)  275,  holding  that  an  attorney  employed 
merely  to  take  a  deposition  cannot  waive  ob- 
jections to  evidence. 

41.  See  infra,  III,  D,  1. 

42.  Alabama. —  Biddle  v.  Hanna,  25  Ala. 
484. 

Georgia. —  Boad  Com'rs  v.  Griffin,  etc., 
Plank-Boad  Co.,  9  Ga.  487.  Compare  Nisbet 
V.  Lawson,  1  Ga.  275,  ratification. 

Illinois.— Covin  V.  Phy,  24  111.  37. 

loica. — Hopkins  v.  Mallard,  1  Greene  (Iowa) 
117. 

Kentucky. —  Holbert  v.  Montgomery,  5 
Dana  (Ky.)  11. 

Louisiana. —  Ikerd  v.  Borland,  35  La.  Ann. 
337. 

Maryland. —  National  Park  Bank  v.  Lana- 
han,  60  Md.  477. 

'Neio  Jersey. —  Delaney  v.  Husband,  64 
N.  J.  L.  275,  45  Atl.  265. 

Tennessee. —  Coles  n.  Anderson,  8  Humphr. 
(Tenn.)  489. 

Wisconsin. —  Hooker  -y.  Brandon,  75  Wis. 
8,  43  N.  W.  741. 

See  Appeal  and  Error,  2  Cye.  639,  note  5. 

Compare  Bicketson  v.  Torres,  23  Cal.  636; 
Norberg  v.  Heineman,  59  Mich.  210,  26  N.  W. 
481  (in  which  cases  it  was  held  that  authority 
would  be  presumed,  though  in  both  there  was 
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evidence  of  authority)  ;  Davis  v.  Wakelee,  156 
U.  S.  680,  15  S.  Ct.  555,  39  L.  ed.  578. 

In  some  cases  apparently  contra  (Adams  v. 
Bobinson,  1  Pick.  (Mass.)  461;  Grosvenor 
V.  Danforth,  16  Mass.  74;  Spaulding's  Ap- 
peal, 33  N.  H.  479),  the  question  of  form 
alone  and  not  of  authority  was  passed  upon. 

In  determining  the  question  of  authority, 
which  should  be  raised  by  an  appearance  of 
the  party  in  person  or  by  counsel  (Thompson 
V.  House,  23  Tex.  178),  very  satisfactory  evi- 
dence will  be  required  to  overcome  the  pre- 
sumption in  favor  of  the  attorney,  especially 
where  supplemented  by  his  affidavit  that  he 
had  authority  (Bing  v.  Charles  Vogel  Paint, 
etc.,  Co.,  46  Mo.  App.  374). 

43.  Mackey  v.  Daniel,  59  Md.  484;  Ward 
V.  Hollins,  14  Md.  158;  Pike  v.  Emerson,  5 
N.  H.  393,  22  Am.  Dec.  468;  Galbreath  v. 
Colt,  4  Yeates  (Pa.)  551.  Contra,  Bates  v. 
Voorhees,  20  N.  Y.  525;  People  v.  New  York, 
11  Abb.  Pr.  (N.  Y.)  66;  La  Societe  Can- 
adienne-Francaise  de  Construction  v.  Daveluy, 
20  Can.  Supreme  Ct.  449. 

Waiver  of  appeal  taken. — An  attorney  can- 
not waive  an  appeal  once  taken.  State  Bank 
V.  Green,  8  Nebr.  297,  1  N.  W.  210. 

44.  Louisville,  etc.,  B.  Co.  v.  Boland,  70 
Ind.  595;  State  v.  Kitchen,  41  N.  J.  L.  229; 
Hoffenberth  v.  Muller,  12  Abb.  Pr.  N.  S. 
(N.  Y.)  221.  Contra,  Pendleton  v.  Pendleton, 
1  Thomps.  &  C.  (N.  Y.)  95. 

4'5.  See  swpra,  III,  C,  3,  a,  (i),  (c),  (1). 
46.  Alabama. —  Frazier  v.  Parks,  56  Ala. 
363. 

Arkansas. —  Conway  County  v.  Little  Bock, 
etc.,  B.  Co.,  39  Ark.  50;  Miller  v.  Scott,  21 
Ark.  396. 

Colorado. —  Black  v.  Drake,  2  Colo.  330. 

Connecticut. —  Brackett  v.  Norton,  4  Conn. 
517,  10  Am.  Dec.  179. 

Iowa. — McCarver  v.  Nealey,  1  Greene  (Iowa) 
360. 

Kentucky. —  Canterberry  v.  Com.,  1  .  Dana 
(Ky.)  415. 

Maryland. —  Baltimore,  etc.,  B.  Co.  v.  Fitz- 
patrick,  36  Md.  619,  attorney  employed  by 
procTiein  ami. 

Massachusetts. —  Lewis  v.  Gamage,  1  Pick. 
(Mass.)  347;  Langdon  v.  Potter,  13  Mass. 
31&, 

Missouri. —  Boberts  v.  Nelson,  22  Mo.  App. 
28,  attorney  co-owner  of  judgment. 
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ment  of  the  judgment  by  the  client  revokes  this  authority  ^'^  and  the  attorney  has 
no  right  to  execute  a  satisfaction  of  judgment  in  behalf  of  his  client,  without 
payment,^^  although  there  is  a  presumption  that  such  an  entry  of  satisfaction  was 
made  by  special  authority .^^  ]^or  has  an  attorney  authority  to  accept  satisfaction 
of  a  judgment  for  less  than  the  full  amount  due  ;  ^  though  there  is  no  objection  to 
his  entering  a  reinittitur  when  an  excessive  verdict  prevents  a  cause  from  going 
to  judgment.^^  An  important  limitation  on  the  control  over  judgment  is  that 
the  attorney  has  no  power  to  sell  or  assign  it.^^ 


Pennsylvania. — Weist  v.  Lee,  3  Yeates  (Pa.) 
47.  See  also  Bracken  v.  City,  27  Pittsb. 
Leg.  J.  (Pa.)  202. 

South  Carolina. —  Mordeeai  v.  Charleston 
County,  8  S.  C.  100;  Public  Account  Com'rs 
V.  Rose,  1  Desauss.  (S.  C.)  461. 

Tennessee. —  Maxwell  v.  Owen,  7  Coldw. 
(Tenn.)  630. 

Texas. —  Cartwright  v.  Jones,  13  Tex.  1. 

Virginia. —  Wilson  i;.  Stokes.  4  Munf.  (Va.) 
455;  Branch  v.  Burnley,  1  Call  (Va.)  147. 

Wisconsin. —  Flanders  v.  Sherman,  18  Wis. 
575. 

United  States. —  Erwin  v.  Blake,  8  Pet. 
(U.  S.)  18,  8  L.  ed.  852. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  204. 

An  attorney  is  not  entitled  to  receive  pay- 
ment after  two  years  (Chautauque  County 
Bank  v.  Risley,  4  Den.  (N.  Y.)  480),  or  if 
only  specially  employed  (Cameron  v.  Strat- 
ton,  14  111.  App.  270). 

47.  Trumbull  v.  Nicholson,  27  111.  149; 
Robinson  v.  Brennan,  90  N.  Y.  208;  Morde- 
eai V.  Charleston  County,  8  S.  C.  100. 

48.  Colorado. —  McMurray  v.  Marsh,  12 
Colo.  App.  95,  54  Pac.  852. 

Georgia. —  Phillips  v.  Dobbins,  56  Ga.  617. 
Kansas. —  Rounsaville  v.  Hazen,  33  Kan.  71, 
5  Pac.  422. 

KentucTcy. —  Harrow  v.  Farrow,  7  B.  Mon. 
(Ky.)  126,  45  Am.  Dec.  60. 

Louisiana. —  Morgan  v.  His  Creditors,  19 
La.  84. 

Maine. —  Wilson  v.  Wadleigh,  36  Me.  496. 
New.  York. —  Beers  v.  Hendrickson,  45  N.  Y. 
665. 

49.  Wyckoff  v.  Bergen,  1  N.  J.  L.  248; 
Miller  v.  Preston,  154  Pa.  St.  63,  25  Atl.  1041 ; 
Wheeler  v.  Alderman,  34  S.  C.  533,  13  S.  E. 
673,  27  Am.  St.  Rep.  842 ;  Wills  v.  Chandler, 
1  McCrary  (U.  S.)  276,  2  Fed.  273,  9  Re- 
porter 808. 

50.  Alabama. —  Robinson  v.  Murphy,  69 
Ala.  543. 

'  Illinois.— Veople  v.  Cole,  84  111.  327;  Mil- 
ler V.  Lane,  13  111.  App.  648. 

Maryland. —  Rohr  v.  Anderson,  51  Md.  205. 

Massachusetts. —  Lewis  v.  Gamage,  1  Pick. 
(Mass.)  347. 

NeiD  Jersey. —  Faughnan  v.  Elizabeth,  58 
N.  J.  L.  309,  33  Atl.  212. 

NeiD  York. —  Wood  v.  New  York,  44  N.  Y. 
App.  Div.  299,  00  N.  Y.  Suppl.  759 ;  Woodford 
V.  Rasbach,  6  N.  Y.  Civ.  Proc.  315.  Compare 
Benedict  v.  Smith,  10  Paige  (N.  Y.)  126. 

Pennsylvania. —  Philadelphia,  etc.,  R.  Co.  v. 
Christman,  4  Penny  p.  (Pa.)  271;  Ely  t?. 
Lamb,  10  Pa.  Co.  Ct.  209. 


Texas. —  Peters  v.  Lawson,  66  Tex.  336,  17 
S.  W.  734. 

West  Virginia. —  Watt  -v.  Brookover,  35 
W.  Va.  323,  13  S.  E.  1007,  29  Am.  St.  Rep. 
811. 

United  States. —  Jeffries  v.  Union  Mut.  L. 
Ins.  Co.,  1  McCrary  (U.  S.)  114,  1  Fed.  450; 
Pierce  v.  Brown,  8  Biss.  (U.  S.)  534,  19  Fed. 
Cas.  No.  11,143. 

Under  special  authority,  receiving  less  than 
the  amount  of  the  judgment  is  not  objection- 
able (Vickery  v.  McClellan,  61  111.  311)  ;  but 
the  special  instructions  must  be  followed 
(Harrow  v.  Farrow,  7  B.  Mon.  (Ky.)  126,  45 
Am.  Dec.  60). 

When  made  in  open  court  it  has  been  held 
that,  in  the  absence  of  any  limitation  of  his 
authority  known  to  the  adverse  party  or 
which  such  party  could,  by  reasonable  inquiry, 
have  learned,  an  attorney  of  record  has 
authority,  by  agreement,  to  effect  a  final  dis- 
position of  his  client's  cause  by  entry  and 
satisfaction  of  judgment  on  payment  of  a 
stipulated  sum.  Beliveau  v.  Amoskeag  Mfg. 
Co.,  68  N.  H.  225,  40  Atl.  734,  73  Am.  St. 
Rep.  577,  44  L.  R.  A.  167. 

51.  Mead  v.  Buclmer,  2  La.  286;  Case  v. 
Hawkins,  53  Miss.  702;  Pickett  v.  Ford,  4 
How.  (Miss.)  246.  See  also  Trope  v.  Kerns, 
83  Cal.  553,  23  Pac.  691. 

52.  Alabama. —  Boren  v.  McGehee,  6  Port. 
(Ala.)  432,  31  Am.  Dec.  695. 

Kansas. —  Mayer  v.  Sparks,  3  Kan.  App. 
602,  45  Pac.  249^ 

Kentucky. —  Smiley  v.  U.  S.  Building,  etc.. 
Assoc.,  (Ky.  1901)  62  S.  W.  853. 

Louisiana. —  Walden  v.  Grant,  8  Mart.  N.  S. 
(La.)  565. 

Maine. —  Wilson  v.  Wadleigh,  36  INIe. 
496. 

Mississippi. —  Rice  v.  Troup,  62  Miss.  186; 
Head  Gervais,  Walk.  (Miss.)  431,  12  Am. 
Dec.  577. 

Missouri. —  Wyatt  c.  Fromme,  70  Mo.  App. 
613. 

Nebraska. —  Henrv,  etc.,  Co.  v.  Halter,  58 
Nebr.  685,  79  N.  w!  616. 

Ohio. —  Boyle  v.  Beattie,  2  Cine.  Super.  Ct. 
(Ohio)  490. 

■  Pennsylvania. —  Bosler  i\  Searight,  149  Pa. 
St.  241,  24  Atl.  303;  Rowland  r.  Slate,  58 
Pa.  St.  196;  Fassitt  v.  Middleton,  47  Pa.  St. 
214,  86  Am.  Dec.  535  [affirminq  5  Pliila.  (Pa.) 
190,  20  Leg.  Int.  (Pa.)  357]  :  Campbell's  Ap- 
peal, 29  Pa.  St.  401,  72  Am.  Doc.  641  :  Ely 
V.  Lamb,  10  Pa.  Co.  Ct.  209. 

South  Carolina. —  Mayer  v.  Blease,  4  S.  C. 
10:  Noonan  r.  Gray,  1  Bailey  (S.  C.)  437. 

Tennessee. —  Maxwell    r.   Owen,   7  Coldw. 
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(b)  Collecting.  Under  a  general  retainer,  an  attorney  may  also  take  affirma- 
tive measures  to  collect  a  judgment.^^ 

(c)  Staying  Execution  or  Vacating  Judgment.  Where  a  stay  of  execution  is 
moderate,  it  is  within  an  attorney's  power  to  grant  one,^*  and,  when  the  court 
would  vacate  a  judgment  on  motion,  he  may  agree  to  have  it  done  by  consent.^^ 

(3)  Control  Over  Execution.  After  an  attorney  has  had  an  execution  issue 
on  a  judginent,  he  may,  by  force  of  his  original  retainer,  receive  payment  on  it, 
and  such  payment  will  bind  his  client ;  ^®  but  he  cannot  discharge  an  execution  on 
payment  of  less  than  the  full  amount.^'''  It  is  also  within  the  scope  of  his  gen-_ 
eral  employment  to  direct  the  sheriff  as  to  the  time  and  manner  of  enforcing  the 
execution,^^  and  all  directions  given  to  the  sheriff  and  representations  made  to  him 
regarding  the  return  of  the  execution  are  binding  on  the  client.^^    It  seems  that 


( Tenn. )  630 ;  Baldwin  X).  Merrill,  8  Humplir. 
(Tenn.)  132. 

See  5  Cent.  Dig,  tit.  "Attorney  and  Client," 
§  179. 

Ratification  of  assignment. — Where  an  at- 
torney assigns  a  judgment  to  a  third  person, 
who  pays  it  in  full,  the  judgment  creditor 
ratifies  his  attorney's  action  by  failing  to  dis- 
affirm it  and  restore  the  money.  Dunn  v. 
Springmeier,  7  Ohio  Dec.  (Reprint)  339,  2 
Cine.  L.  Bui.  (Ohio)  127. 

An  attorney  cannot  file  a  judgment  as  a 
claim  in  equity  proceedings.  Horsey  v.  Chew, 
65  Md.  555,  5  Atl.  466. 

'53.  Alabama. —  Albertson  v.  Goldsby,  28 
Ala.  711,  65  Am.  Dec.  380. 

Minnesota. —  Nelson  v.  Jenks,  51  Minn.  108, 
52  N.  W.  1081. 

Missouri. —  Vaughn  v.  Fisher,  32  Mo.  App. 

29 

New  York.— Ward  v.  Roy,  69  N.  Y.  96; 
Steward  V.  Biddlecum,  2  N.  Y.  103;  Cruik- 
shank  v.  Goodwin,  20  N.  Y.  Suppl.  757,  49 
N.  Y.  St.  603;  Shaunessy  v.  Traphagen,  13 
N.  Y.  St.  '754. 

Pennsylvania. —  McDonald  v.  Todd,  1  Grant 
(Pa.)  17. 

South  Carolina. —  Hyams  v.  Michel,  3  Rich. 
( S  C  )  303 

Canada.— Jlett  v.  Pun  Pong,  18  Can.  Su- 
preme Ct.  290 ;  Foisy  dit  Freniere  v.  Wurtele, 
18  Rev.  L§g.  577. 

The  authority  of  the  attorney  was  presumed 
in  Simpson  v.  Lombas,  14  La.  Ann.  103 ;  Row- 
lett  V.  Shepherd,  7  Mart.  N.  S.  (La.)  513. 

He  may  have  execution  issue  on  the  judg- 
ment (Farmers  Bank  v.  Mackall,  3  Gill  (Md.) 
447;  Simpkins  v.  Page,  1  Code  Rep.  (N.  Y.) 
107;  Erwin  v.  Blake,  8  Pet.  (U.  S.)  18,  8 
L.  ed.  852;  Union  Bank  v.  Geary,  5  Pet. 
(U.  S.)  99,  8  L.  ed.  60;  Wills  v.  Chandler, 
1  McCrary  (U.  S.)  276,  2  Fed.  273,  9  Re- 
porter 808),  and  the  client  is  liable  if  the 
attorney  has  this  done  while  an  appeal  is 
pending  (Foster  v.  Wiley,  27  Mich.  244,  15 
Am.  Rep.  185).  Although  an  attorney  di- 
rected an  execution  sale  contrary  to  his 
client's  instructions,  the  purchaser's  title  was 
held  good.   Russell  v.  Geyer,  4  Mo.  384. 

54.  Millandon  r.  McMieken,  7  Mart.  K  S. 
(La.)  34;  Wieland  v.  White,  109  Mass.  392; 
Silvis  17.  Ely,  3  Watts  &  S.  (Pa.)  420.  Con- 
tra, Doe  V.  Ingersoll,  11  Sm.  &  M.  (Miss.) 
249,  49  Am.  Dec.  57   (postponing  a  lien)  ; 
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Pendexter  v.  Vernon,  9  Humphr.  (Tenn.) 
83 

55.  Read  v.  French,  28  N.  Y.  285 ;  Schelly 
V.  Zink,  13  Hun  (N.  Y.)  538;  Clussman  v. 
Merkel,  3  Bosw.  (N.  Y.)  402.  But  see  Quinn 
V.  Lloyd,  7  Rob.  (N.  Y.)  538,  5  Abb.  Pr.  N.  S. 
(N.  Y.)  281,  36  How.  Pr.  (N.  Y.)  378. 

56.  Maine. — White  v.  Johnson,  67  Me.  287; 
Gray  v.  Wass,  1  Me.  257. 

Mississippi. —  Butler  v.  Jones,  7  How. 
(Miss.)  587,  40  Am.  Dec.  82. 

Missouri. —  Milliken  v'.  McBroom,  38  Mo. 
342. 

Pennsylvania. —  Henderson's  Appeal,  4  Pen- 
nyp.  (Pa.)  229. 

South  Carolina. —  Mayer  v.  Blease,  4  S.  C. 
10;  State  v.  Easterling,  1  Rich.  (S.  C.)  310. 

Virginia. — ^Wilson  v.  Stokes,  4  Munf.  (Va.) 
455. 

57.  Jewett  v.  Wadleigh,  32  Me.  110;  Le\vis 
V.  Gamage,  1  Pick.  (Mass.)  347.  See  also 
Brock  V.  McLean,  Taylor  (U.  C.)  398. 

58.  Alabama. —  Smith  v.  Gayle,  .58  Ala. 
600. 

Illinois.— Smyth  v.  Harvie,  31  111.  62,  83 
Am.  Dec.  202. 

Indiana.—  State  v.  Boyd,  63  Ind.  428. 

Maine. — Jenney  v.  Delesdernier,  20  Me.  183. 

New  Hampshire. —  Stevens  v.  Colby,  46 
N.  H.  163. 

New  York. —  Corning  v.  Southland,  3  Hill 
(N.  Y.)  552;  Walters  v.  Sykes,  22  Wend. 
(N.  Y.)  566;  Gorham  i;.  Gale,  7  Cow.  (N.  Y.) 
739,  17  Am.  Dec.  549.  . 

Pennsylvania. —  Lynch  v.  Com.,  16  Serg. 
&  R.  (Pa.)  368,  16  Am.  Dec.  582. 

Vermont. — Willard  v.  Goodrich,  31  Vt.  597  ; 
Kimball  v.  Perry,  15  Vt.  414. 

United  States.— 'Erwin  v.  Blake,  8  Pet. 
(U.  S.)  18,  8  L.  ed.  852. 

Compare  Wallbridge  v.  Hall,  4  Manitoba 
341,  holding  that  an  attorney  has  no  implied 
authority  to  give  instructions  to  a  sheriff  to 
peize  any  particular  goods. 

59.  McClure  -v.  Colclough,  5  Ala.  65 ;  White 
V.  Johnson,  67  Me.  287;  Howard  v.  Whitte- 
more,  9  N.  H.  133. 

Wrongful  arrest. — ^Where  an  attorney  has 
authority  to  arrest  the  judgment  debtor  on 
an  execution  against  the  person,  it  has  been 
held  that  the  client  is  liable  if  a  wrongful  ar- 
rest is  made.  Guilleaume  v.  Rowe,  94  N.  Y. 
268,  46  Am.  Rep.  141 ;  Sleight  v.  Leaven- 
worth, 5  Duer  (N.  Y.)  122;  Newberry  v.  Lee, 
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an  attorney  has  no  power  to  release  property  which  has  been  levied  on,^*^  or  to 
discharge  a  debtor  from  arrest  except  on  payment  in  full  of  the  judgment,  to 
renew  an  execution,  to  appoint  an  appraiser,  or  to  agree  that  the  proceeds 
of  an  execution  be  paid  to  a  surety.^^ 

(4)  Control  Over  Judicial  Sale.  The  attorney  may  give  the  sheriff  bind- 
ing directions  regarding  the  execution  sale,^^  and  if  the  attorney  obtains  a 
wrongful  order  of  sale  the  client  is  liable  therefor.^^  So,  also,  it  is  proper  for 
an  attorney  to  purchase  property  for  his  client  at  an  execution  sale,^^  but  he  may 
not  buy  for  one  only  when  he  represents  several  joint  parties.^^ 

(ii)'  In  Matters  Not  Immediately  Connected  With  Litigation — ^(a) 
Acknowledging  Clients  Indebtedness.  An  attorney  has  no  implied  power  to 
bind  his  client  by  acknowledging  a  debt.^^ 

(b)  Binding  Client  hy  Contract  —  (1)  In  General.  Ordinarily,  there  is  no 
implied  power  vested  in  an  attorney  to  bind  his  client  by  contract,'^^  and  a  general 


3  Hill  (N.  Y.)  523.  Contra,  Moore  -v.  Cohen, 
128  K  C.  345,  38  S.  E.  919. 

Wrongful  levy. —  It  has  been  held  that 
where  an  attorney  directs  the  wrongful  levy 
of  an  execution,  his  client  is  liable  therefor. 
Howell  V.  Caryl,  50  Mo.  App.  440;  Gilling- 
ham  P.  Clark,  1  Phila.  (Pa.)  51,  7  Leg.  Int. 
(Pa.)  50;  Feury  v.  MoCormick  Harvesting 
Mach.  Co.,  6  S.  D.  396,  61  N".  W.  162.  Contra, 
Welsh  V.  Cochran,  63  N.  Y.  181,  20  Am.  Rep. 
519;  Guilfoyle  v.  Seeman,  41  N.  Y.  App.  Div. 
516,  58  K  Y.  Suppl.  668 ;  Wiegmann  v.  Mori- 
mura,  12  Misc.  (N.  Y.)  37,  33  N.  Y.  Suppl. 
-  39,  66  N.  Y.  St.  537 ;  Tischer  v.  Hetherington, 
11  Misc.  (N.  Y.)  575,  32  N.  Y.  Suppl.  795, 
66  N.  Y.  St.  178. 

60.  Banks  v.  Evans,  10  Sm.  &  M.  (Miss.) 
35,  48  Am.  Dec.  734. 

61.  Bowe  V.  Campbell,  2  N.  Y.  Civ.  Proc. 
232,  63  How.  Pr.  (N.  Y.)  167;  Simonton  v. 
Barrel!,  21  Wend.  (N.  Y.)  362;  Gorham  v. 
Gale,  7  Cow.  (N.  Y.)  739,  17  Am.  Dec.  549; 
Kellogg  Gilbert,  10  Johns.  (N.  Y.)  220,  6 
Am.  Dec.  335;  Jackson  v.  Bartlett,  8  Johns. 
(N.  Y.)  361;  Crary  v.  Turner,  6  Johns. 
(N.  Y.)  51;  Treasurers  v.  McDowell,  1  Hill 
(S.  C.)  184,  26  Am.  Dec.  166.  Contra,  Scott 
V.  Seller,  5  Watts  (Pa.)  235. 

Presumption  as  to  authority. — An  order  to 
discharge,  served  upon  a  sheriff  and  signed 
by  the  attorney,  carries  with  it  the  presump- 
tion that  it  was  duly  authorized.  Davis  v. 
Bowe,  118  N.  Y.  55,  23  N.  E.  166,  27  N.  Y.  St. 
862  Vaffirming  54  Y.  Super.  Ct.  520,  25 
N.  Y.  Wkly.  Dig.  455]. 

62.  Cheever  -v.  Mirrick,  2  N.  H.  376. . 

63.  Dodge  v.  Prince,  4  Vt.  191. 

64.  Luce  V.  Foster,  42  Nebr.  818,  60  N.  W. 
'10i27. 

.     65.  Lynch  v.  Com.,  16  Serg.  &  R.  (Pa.) 
368,  16  Am.  Dec.  582. 
Reasonable  stipulations  regarding  the  sale 

are  within  the  scope  of  a  general  retainer 
(Nelson  v.  Cook,  19  111.  440;  Reamer's  Ap- 
peal, 18  Pa.  St.  510;  Farmers'  Trust,  etc.. 
Bank  v.  Ketchum,  4  McLean  (U.  S.)  120,  8 
Fed.  Cas.  No.  4,670.  See  also  Story  v.  Haw- 
kins, 8  Dana  (Ky.)  12,  where  a  confirmation 
of  sale  by  attorneys  was  held  authorized), 
but  improper  arrangements  regarding  the 
manner  of  sale  will  not  be  binding  on  the 
client  (Krouschnable  v.  Knoblauch,  21  Minn. 


56;  Person  v.  Leathers,  67  Miss.  548,  7  So. 
391 ;  Philadelphia  F.  Assoc.  ^.  Ruby,  58  Nebr. 
730,  79  N.  W.  723). 

Regarding  attorney's  receipt  to  sheriff  see 
Pearson  v.  Morrison,  2  Serg.  &  R.  ( Pa. )  20. 

66.  Vaughn  v.  Fisher,  32  Mo.  App.  29. 

67.  Fabel  v.  Boykin,  55  Ala.  383.  See  also 
Rogers  v.  Rogers,  (Tenn.  Ch.  1895)  35  S.  W. 
890. 

68.  Hawley  v.  Cramer,  4  Cow.  (N.  Y.)  717; 
Leisenring  v.  Black,  5  Watts  (Pa.)  303,  30 
Am.  Dec.  322. 

69.  Poussin's  Succession,  27  La.  Ann.  296; 
Hill  V.  Barlow,  6  Rob.  (La.)  142;  Barr  v. 
Rader,  31  Greg.  225,  49  Pac.  962;  Thomas  v. 
Wiltbank,  6  Wkly.  Notes  Cas.  (Pa.)  477. 

Statute  of  limitations.— The  same  is  true 
regarding  an  acknowledgment  to  take  a  case 
out  of  the  statute  of  limitations.  Pequamick 
Co.  V.  Brady,  1  Phila.  (Pa.)  220,  8  Leg.  Int. 
(Pa.)  126;  Steele  v.  Jennings,  1  McMull. 
(S.  C.)  297. 

70.  Illinois. —  Chicago  Gen.  R.  Co.  v.  Mur- 
ray, 174  111.  259,  51  N.  E.  245;  Wabash,  etc., 
R.  Co.  17.  McDougall,  126  HI.  Ill,  18  N.  E. 
291,  9  Am.  St.  Rep.  539,  1  L.  R.  A.  207.  Com- 
pare Elgin,  etc.,  R.  Co.  v.  Fletcher,  128  111. 
619,  21  N.  E.  577,  where  the  stipulations  were 
made  in  court. 

Iowa. —  Rayburn  v.  Kuhl,  10  Iowa  92. 

Kansas. —  Marbourg  v.  Smith,  11  Kan.  554. 

Maine.— Ireland  v.  Todd,  36  Me.  149. 

Maryland. —  Lyon  v.  Hires,  91  Md.  411,  46 
Atl.  985;  Doub  v.  Barnes,  1  Md.  Ch.  127. 

Missouri. —  Ratican  v.  Union  Depot  Co.,  80 
Mo.  App.  528;  Wonderly  v.  Martin,  69  Mo. 
App.  84. 

New  Jersey. —  Hogan  v.  Hutton,  20  N.  J.  L. 
82. 

WeiD  York. —  See  Bogart  r.  De  Bussy,  6 
Johns.  (N.  Y.)  94. 

Pennsylvania. —  IStiller  r.  Hulme,  126  Pa. 
S.t.  277,  17  Atl.  587  :  Pearson  v.  Morrison,  2 
Serg.  &  R.  (Pa.)  20:  Thomas  r.  Wiltbank,  36 
Leg.  Int.  (Pa.)  105. 

Tennessee. — Rice  r.  Hunt,  12  Heisk.  (Tenn.) 
344 ;  Pendexter  r.  Vernon,  9  Humphr.  ( Tenn.) 
83. 

Virginia. —  Herbert  V.  Alexander,  2  Call 
(Va.)'  498. 

Washington. —  Haynes  r.  Tacoma.  etc.,  R. 
Co.,  7  Wash.  211,  34  Pac.  922. 
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retainer  does  not  authorize  an  attorney  to  bid  and  purchase  for  his  client,^^  or  to 
enter  into  agreements  regarding  his  client's  propertj.'^^  seems,  howe\^er,  that 
contracts  of  indemnity  come  within  the  general  scope  when  they  directly  affect 
some  step  in  the  litigation.'^^ 

(2)  By  Executing  Bonds.  An  attorney  employed  to  conduct  an  appeal  has 
implied  power  to  execute  an  appeal  bond,*^*  and  one  empowered  to  collect  a  debt 
has  implied  power  to  execute  an  attachment  bond  ;  but  replevin  and  injunction 
bonds  seem  to  come  within  a  different  category,  and  authority  to  execute  them 
will  not  be  impliedJ^ 

(c)  Disposing  of  Client^s  Money  or  Other  Property.  Without  express 
instructions  an  attorney  is  not  authorized  to  dispose  of  his  cKent's  money  in  any 
other  way  than  by  turning  it  over  to  the  client,^^  although  his  agreement  to  hold 
funds  subject  to  the  decision  of  an  appellate  court  has  been  upheld.'^^  The  attor- 
ney has  no  greater  power  to  deal  with  property  of  his  client  other  than 
money    and  it  has  been  held  that  he  cannot  sell  or  assign  the  claim  of  his  client.^'^ 


United  States. —  Haselton  v.  Florentine 
Marble  Co.,  94  Fed.  701. 

Canada. —  Cameron  v.  Brooke,  15  Grant  Ch. 
(U.  C.)  693. 

Compare  Ward  v.  Wilson,  17  Tex.  Civ.  App. 
28,  43  S.  W.  833,  where  the  stipulations  were 
made  in  court. 

71.  Lasley  V.  Lackey,  4  Ky.  L.  Rep.  896; 
Averill  v.  Williams,  4  Den.  ( N.  Y. )  295,  47 
Am.  Dec.  252;  Beardsley  v.  Root,  11  Johns. 
(N.  Y.)  464,  6  Am.  Dee.  386;  Washington  v. 
Johnson,  7  Humphr.  (Tenn.)  468;  Savery  v. 
Sypher,  6  Wall.  (U.  S.)  157,  18  L.  ed.  822; 
Fife  V.  Bohlen,  22  Fed.  878.  But  see  Russell 
V.  Geyer,  4  Mo.  384. 

72.  Colorado. —  Hagerman  v.  Bates,  5  Colo. 
App.  391,  38  Pac.  1100. 

Illinois. —  Brooks  v.  Kearns,  86  111.  547. 
Iowa. —  Stuck  V.  Reese,  15  Iowa  122. 
Kentucky. —  Corbin  v.  Mulligan,  1  Bush 
(Ky.)  297. 

Maryland. —  Howard  v.  Carpenter,  11  Md. 
259. 

Massachusetts. — Hubbard  v.  Shaw,  12  Allen 
(Mass.)  120. 

Minnesota. —  Krouschnable  v.  Knoblauch, 
21  Minn.  56. 

Pennsylvania. —  Jamestown,  etc.,  R.  Co.  v. 
Egbert,  152  Pa.  St.  53,  25  Atl.  151 ;  Naglee  v. 
Ingersoll,  7  Pa.  St.  185;  Burkhardt  v. 
Schmidt,  10  Phila.  (Pa.)  118,  31  Leg.  Int. 
(Pa.)  92. 

Washington. — Scully  v.  Book,  3  Wash.  182, 
28  Pac.  556. 

73.  Hayes  v.  O'Connell,  9  Ala.  488;  Schor- 
egge  V.  Gordon,  29  Minn.  367,  13  N.  W.  194; 
Ford  V.  Williams,  13  N.  Y.  577,  67  Am.  Dec. 
83;  Clark  v.  Randall,  9  Wis.  135,  76  Am. 
Dec.  252.  See  also  Muirhead  v.  Sherilf,  14 
Can.  Supreme  Ct.  735.  Contra,  Nutt  v.  Mer- 
rill, 40  Me.  237 ;  Luce  v.  Foster,  42  Nebr.  818, 
60  N.  W.  1027,  in  which  cases  it  appeared 
that  the  attorney  had  been  instructed  not  to 
take  the  action  which  required  the  bond.  See 
also  White  v.  Davidson,  8  Md.  169,  63  Am. 
Dec.  699. 

74.  Nisbet  v.  Lawson,  1  Ga.  275;  Bach  v. 
Ballard,  13  La.  Ann.  487;  Adams  v.  Robinson, 
1  Pick.  (Mass.)  461;  Luce  Foster,  42  Nebr. 
818,  60  N.  W.  1027.   Contra,  Gordon  v.  Camp, 
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2  Fla.  23;  Clark  v.  Courser,  29  N.  H.  170; 
Ex  p.  Holbrook,  5  Cow.  (N.  Y.)  35. 

When  not  authorized  to  appeal  an  attorney 
has  no  authority  to  execute  an  appeal  bond. 
Coles  V.  Anderson,  8  Humphr.  (Tenn.)  489. 

Necessity  of  authority  under  seal. —  The 
doctrine  of  agency  —  that  authority  to  an 
agent  to  execute  a  sealed  instrument  must  be 
under  seal  —  applies  to  attorneys.  Clark  v. 
Courser,  29  N.  H.  170;  Murray  v.  Peckam,  15 
R.  I.  297,  3  Atl.  662. 

75.  Trowbridge  v.  Weir,  6  La.  Ann.  706; 
Alexander  v.  Burns,  6  La.  Ann.  704 ;  Dillon  v. 
Watkins,  2  Speers  (S.  C.)  445. 

76.  Gauthier  v.  Gardenal,  44  La.  Ann.  884, 
11  So.  463;  State  Bank  v.  Wilson,  19  La.  Ann. 
1;  Narragaugus  -v.  Wentworth,  36  Me.  339. 
See  also  Cunningham  v.  Tucker,  14  Fla.  251 ; 
Simpson  v.  Knight,  12  Fla.  144;  Fornes  v. 
Wright,  91  Iowa  392,  59  N.  W.  51. 

77.  Illinois. —  Bloomington  v.  Heiland,  67 
111.  278 ;  Swartz  v.  Earls,  53  111.  237. 

Kansas. — Mitchell  v.  Milhoan,  11  Kan.  617. 
Kentucky. —  Hale    v.    Passmore,    4  Dana 
(Ky.)  70. 

New  York. —  Hawkins  v.  Avery,  32.  Barb. 
(N.  Y.)  551;  Peyser  v.  Wilcox,  64  How.  Pr. 
(N.  Y.)  525. 

Texas. — Gordon?;.  Sanborn,  ( Tex.  Civ.  App. 
1896)  35  S.  W.  291. 

But  see  Carpenter  v.  Goin,  19  N.  H.  479  ; 
Webb  V.  White,  18  Tex.  572,  allowing  an  at- 
torney some  discretion  under  special  circum- 

78.  Halliday  v.  Stuart,  151  U.  S.  229,  14 
S.  Ct.  302,  38  L.  ed.  141. 

79.  Spinks  v.  Athens  Sav.  Bank,  108  Ga. 
376,  33  S.  E.  1003;  Beard  v.  Westerman,  32 
Ohio  St.  29. 

Delivery  of  deed  as  security. — An  attorney 
is  not  empowered  by  his  general  authority  to 
deliver  a  deed  made  by  his  client  as  security 
for  a  loan,  nor  to  receive  the  money  thereon. 
Hammerslough  v.  Cheatham,  84  Mo.  13. 

80.  Alabama.— Kirk  v.  Glover,  5  Stew.  &  P. 
(Ala.)  340. 

Illinois.—  Hays  v.  Cassell,  70  111.  669. 
OTiio.— Card  v.  Walbridge,  18  Ohio  411. 
Pennsylvania. — Rowland  v.  Slate,  58  Pa.  St. 
196. 
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It  has  also  been  held  that  he  cannot  sell  or  assign  a  note  put  into  his  hands  for 
collection. 

(d)  Settlement  or  Collection  of  Clients  Claiin  —  (1)  Accepting  Secujkity. 
An  attorney  under  a  general  retainer  to  collect  a  claim  has  no  authority  to  receive 
security  for  it,^^  nor  can  he  agree  to  any  change  in  securities  already  given.^^ 

(2)  Extending  Time  of  Payment.  E'o  implied  power  exists,  under  a  gen- 
eral retainer,  to  grant  additional  time  to  a  client's  debtor.^* 

(3)  Compromising.  As  a  general  rule,  an  attorney  without  special  power  is 
not  authorized  to  compromise  his  client's  claim.^^    There  is,  however,  no  objec- 


South  Carolina. — Annely  v.  De  Saussure,  12 
S.  C.  488;  Mayer  v.  Blease,  4  S.  C.  10; 
Noonan  v.  Gray,  1  Bailey  (S.  C.)  437. 

Vermont. —  Penniman  v.  Patchin,  5  Vt.  346. 

But  see  Painter  v.  Gibson,  88  Iowa  120,  55 
N.  W.  84. 

81.  Alabama. — -Craig  v.  Ely,  5  Stew.  &  P. 
(Ala.)  354. 

/ncZia?ia.— Kussell  v.  Drummond,  6  Ind.  216. 

Kansas. —  Eggan  v.  Briggs,  23  Kan.  710. 

Missouri. —  Goodfellow  v.  Landis,  36  Mo. 
168;  Feinier  v.  Puetz,  77  Mo.  App.  405. 

New  Hampshire. —  Child  v.  Eiireka  Powder 
Works,  44  N.  H.  354;  White  v.  Hildreth,  13 
N.  H.  104. 

North  Carolina. — Sherrill  v.  Weisiger  Cloth- 
ing Co.,  114  N.  C.  436,  19  S.  E.  365. 

Indorsing  check. — An  attorney  has  no  au- 
thority to  indorse  his  client's  name  on  a 
check.  Chatham  Bank  v.  Hochstadter,  27  Alb. 
L.  J.  133. 

82.  Arkansas. —  Walker  v.  Scott,  13  Ark. 
644. 

Georgia. —  Jeter  v.  Haviland,  24  Ga.  252. 
Indiana. —  HoUiday  v.  Thomas,  90  Ind.  398. 
Iowa. —  Roberts  v.  Rumley,  58  Iowa  301,  12 
K  W.  323. 

West  Virginia. —  Kent  v.  Chapman,  18 
W.  Va.  485. 

Contra,  Dolan  v.  Van  Demark,  35  Kan.  304, 
10  Pac.  848.  See  also  Rice  v.  Wilkins,  21  Me. 
558. 

.  83.  Richardson  Drug  Co.  v.  Dunagan,  8 
Colo.  App.  308,  46  Pac.  227;  Tankersley  v. 
Anderson,  4  Desauss.  ( S.  C. )  44 ;  Scott  v.  At- 
chison, 38  Tex.  384. 

84.  Alabama. —  Lockhart  v.  Wyatt,  10  Ala. 
231,  44  Am.  Dec.  481. 

Illinois. —  Nolan  v.  Jackson,  16  111.  272. 

Indiana. —  Osborn  v.  Storms,  65  Ind.  321. 

New  York. —  Heyman  v.  Beringer,  1  Abb. 
N.  Cas.  (N.  Y.)  315. 

Pennsylvania. —  Beatty  v.  Hamilton,  127 
Pa.  St.  71,  17  Atl.  755. 

Contra,  Crawford  v.  Nolan,"  70  Iowa  97,  30 
N,  W.  32,  where,  however,  security  was 
given. 

85.  Alabama. —  Senn  v.  Joseph,  106  Ala. 
454,  17  So.  543. 

Arkansas. —  Pickett  v.  Merchants'  Nat. 
Bank,  32  Ark.  346. 

California. — Ambrose  v.  McDonald,  53  Cal. 
,28;  Preston  v.  Hill,  50  Cal.  43,  19  Am.  Rep. 
647. 

OoZoracZo.— Hallack  v.  Loft,  19  Colo.  74,  34 
Pac.  568. 

Connecticut. —  Derwort  v.  Loomer,  21  Conn. 
245. 
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Delaware. — Wood  v.  Bangs,  2  Pennew.  (Del.) 
435,  48  Atl.  189. 

Georgia. —  Kaiser  v.  Hancock,  106  Ga.  217, 
32  S.  E.  123;  Sonneborn  v.  Moore,  105  Ga. 
497,  30  S.  E.  947 ;  Kidd  v.  Huff,  105  Ga.  209, 
31  S.  E.  430 ;  Mclntyre  v.  Meldrim,  63  Ga.  58. 

Illinois. —  Wadhams  v.  Gay,  73  111.  415; 
Nolan  V.  Jackson,  16  111.  272. 

Indiana. —  Repp  v.  Wiles,  3  Ind.  App.  167, 
29  N.  E.  441. 

Iowa. —  Martin  v.  Capital  Ins.  Co.,  85  Iowa 
643,  52  N.  W.  534. 

Kansas. —  Jones  v.  Inness,  32  Kan.  177,  4 
Pac.  95. 

Kentucky. —  Smith  v.  Dixon,  3  Mete.  { Ky. ) 
438 ;  Cox  v.  Adelsdorf,  21  Ky.  L.  Rep.  421,  51 
S.  W.  616;  Brown  v.  Bunger,  19  Ky.  L.  Rep. 
1527,  43  S.  W.  714;  Lexington,  etc.,  Min.  Co. 
V.  Welburn,  11  Ky.  L.  Rep.  307. 

Louisiana. —  Phelps  v.  Preston,  9  La.  Ann. 
488 ;  Dupre  v.  Splane,  16  La.  51 ;  Woodrow  V. 
Hennen,  6  Mart.  N.  S.  (La.)  158. 

Maryland. —  Fritchey  v.  Bosley,  56  Md.  94 ; 
Hamburger     Paul,  51  Md.  219. 

Massachusetts. —  Dalton  v.  West  End  St. 
R.  Co.,  159  Mass.  221,  34  N.  E.  261,  38  Am. 
St.  Rep.  410. 

Michigan. — Eaton  v.  Knowles,  61  Mich.  625, 
28  N.  W.  740. 

Missouri. —  Melcher  v.  Exchange  Bank,  85 
Mo.  362;  Semple  v.  Atkinson,  64  Mo.  504; 
Spears  v.  Ledergerber,  56  Mo.  465 ;  Walden  v. 
Bolton,  55  Mo.  405;  Grumley  v.  W^ebb,  48 
Mo.  562;  Davidson  i;.  Rozier,  23  Mo.  387; 
Barton  v.  Hunter,  59  Mo.  App.  610 ;  Willard 
V.  S.  Seegel  Gas-Fixture  Co.,  47  Mo.  App.  1 ; 
Lewis  V.  Baker,  24  Mo.  App.  682;  Roberts 

Nelson,  22  Mo.  App.  28. 

Nebraska. —  Smith  v.  Jones,  47  Nebr.  108, 
66  N.  W.  19,  53  Am.  St.  Rep.  519;  Hamrich 
V.  Combs,  14  Nebr.  381,  15  N.  W.  731. 

New  York. —  Mandeville  v.  Reynolds,  5  Hun 
(N.  Y.)  338  [affirmed  in  68  N.  Y.  528]; 
Smith  V.  Bradhurst,  18  Misc.  (N.  Y.)  546,  41 
N.  Y.  Suppl.  1002 ;  Tito  r.  Seaburv,  18  Misc. 
(N.  Y.)  283,  41  N.  Y.  Suppl.  1041:  De  Witt 
V.  Greener,  UN.  Y.  Civ.  Proc.  327;  Shaw  v. 
Kidder,  2  How.  Pr.  (N.  Y.)  244. 

North  Carolina. —  Moye  v.  Cogdell,  69  N.  C. 
93. 

Ohio.—  Holden  v.  Lippert,  12  Ohio  Cir.  Ct. 
767. 

Pennsylvania. —  Brockley  v.  Brockley,  122 
Pa.  St.  1,  15  Atl.  646:  Isaacs  r.  Zugsmith, 
103  Pa.  St.  77  :  Mackey  v.  Adair,  99  Pa.  St. 
143;  Stokolv  /•.  Robinson,  34  Pa.  St.  315; 
Filbv  r.  Miller,  25  Pa.  St.  264:  North  White- 
hall Tp.  V.  Keller,  12  Wkly.  Notes  Cas.  (Pa.) 
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tion  to  giving  an  attorney  special  authority  to  compromise,^^  and,  in  rare  instances,, 
the  nature  of  the  business  may  be  such  that  a  power  to  compromise  would  be 


177;  Callahan  v.  Quigley,  6  Pa.  Dist.  494; 
Schuylkill  River  Road,  20  Pa.  Co.  Ct.  559. 

Rhode  Island. —  Whipple  v.  Whitman,  13 
R.  I.  512j_  43  Am.  Rep.  42. 

South  Carolina. —  Grilliland  v.  Casque,  6 
S.  C.  406;  Treasurers  v.  McDowell,  }  Hill 
(S.  C.)  184,  26  Am.  Dec.  166. 

Tennessee. —  Mathews  v.  Massey,  4  Baxt. 
(Tenn.)  450. 

Texas. — Adams  v.  Roller,  35  Tex.  711;  Tay- 
lor V.  Evans,  16  Tex.  Civ.  App.  409,  41  S.  W. 
877  la/jfirming  {Tex.  1894)  29  S.  W.  172]; 
Cook  V.  Greenberg,  (Tex.  Civ.  App.  1896)  34 
S.  W.  687. 

Vermont.— Yail  v.  Conant,  15  Vt.  314. 

Washington. —  High  v.  Emerson,  23  Wash. 
103,  62  Pac.  455. 

West  Virginia. —  Crotty  v.  Eagle,  35  W.  Va. 
143,  13  S.  E.  59. 

United  States. — Holker  v.  Parker,  7  Cranch 
(U.  S.)  436,  3  L.  ed.  396;  Harper  v.  National 
L.  Ins.  Co.,  56  Fed.  281,  17  U.  S.  App.  48,  5 
C.  C.  A.  505;  Bates  v.  Seabury,  1  Sprague 
(U.  S.)  433,  2  Fed.  Cas.  No.  1,104,  21  L.  Rep. 
666. 

Canada. —  Rex  v.  Pinsoneault,  22  L.  C.  Jur. 
58,  6  Rev.  L6g.  703;  Nova  Scotia  Bank  u. 
.  Morrow,  17  N.  Brunsw.  343. 

Contra,  Bonney  v.  Morrill,  57  Me.  368; 
Levy  V.  Brown,  56  Miss.  83.  In  England,  also, 
although  there  is  some  conflict  of  judicial  ut- 
terance on  this  subject,  the  decided  cases 
seem  to  allow  an  attorney  under  a  general 
retainer  to  compromise  a  claim  for  his  client. 
The  rule  is  sometimes  qualified  by  saying  that 
the  attorney  must  act  with  reasonable  care 
and  skill  and  bona  fide  for  the  best  interests 
of  his  client  (Strauss  v.  Francis,  L.  R.  1 
Q.  B.  379,  7  B.  &  S.  365,  12  Jur.  N.  S.  486,  35 
L.  J.  Q.  B.  133,  14  L.  T.  Rep.  N.  S.  326,  14 
Wkly.  Rep.  634 ;  Prestwich  v.  Poley,  18  C.  B. 
N.  S.  806,  114  E.  C.  L.  806;  Chambers  v.  Ma- 
son, 5  C.  B.  N.  S.  59,  5  Jur.  N.  S.  148,  28 
L.  J.  C.  P.  10,  94  E.  C.  L.  59 ;  Brady  v.  Cur- 
ran,  2  Ir.  R.  C.  L.  314,  16  Wkly.  Rep.  514; 
Thomas  v.  Harris,  27  L.  J.  Exch.  353;  Berry 
V.  Mullen,  L.  R.  5  Eq.  368 ;  Butler  v.  Knight, 
L.  R.  2  Exch.  109,  36  L.  J.  Exch.  66,  15  L.  T. 
Rep.  N.  S.  621,  15  Wkly.  Rep.  407)  ;  and  the 
settlement  must  not  be  made  in  defiance  of 
the  client's  instructions  (Choun  v.  Parrot,  14 
C.  B.  N.  S.  74,  9  Jur.  N.  S.  1290,  32  L.  J. 
C.  P.  197,  8  L.  T.  Rep.  N.  S.  391,  11  Wkly. 
Rep.  608,  108  E.  C.  L.  74;  Fray  v.  Voules, 
1  E.  &  E.  839,  5  Jur.  N.  S.  1253,  28  L.  J.  Q.  B. 
232,  7  Wkly.  Rep.  446,  102  E.  C.  L.  839). 

See  5  Cent.  Dig.  tit  "Attorney  and  Client," 
§  209. 

Where  the  compromise  was  reasonable  the 

court  has,  in  some  cases,  expressed  unwilling- 
ness to  disturb  it.  Potter  v.  Parsons,  14  Iowa 
286;  White  v.  Davidson,  8  Md.  169,  63  Am. 
Dec.  699 ;  Black  v.  Rogers,  75  Mo.  441 ;  Wil- 
liams V.  Nolan,  58  Tex.  708;  Roller  i;.  Wool- 
dridge,  46  Tex.  485.  See  also  Chowning  v. 
Willis,  18  Tex.  Civ.  App.  625,  40  S.  W.  395. 

The  client's  residence  in  another  state  does 
not  affect  the  general  rule.     Housenick  v. 
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Miller,  93  Pa.  St.  514;  Granger  v.  Batchelder, 
54  Vt.  248,  41  Am.  Rep.  846. 

Assignments  for  the  benefit  of  creditors  be- 
ing usually  in  the  nature  of  compromises,  it 
seems  that  an  attorney  should  have  special 
authority  in  order  to  assent  to  them  for  his 
client.  Doub  v.  Barnes,  4  Gill  (Md.)  1.  See,, 
generally,  Vernon  v.  Morton,  8  Dana  (Ky.) 
247;  Jones  v.  Horsey,  4  Md.  306,  59  Am.  Dec. 
81;  Hatch  v.  Smith,  5  Mass.  42;  Gordon  v.. 
Coolidge,  1  Sumn.  (U.  S.)  537,  10  Fed.  Cas.. 
No.  5,606. 

Discharging  a  claim  on  part  payment  is  a 

species  of  compromise,  and,  so,  beyond  the- 
powers  implied  from  a  general  employment. 

Alabama. —  Hall  Safe,  etc.,  Co.  v.  Harwell, 
88  Ala.  441,  6  So.  750. 

loioa. —  Bigler  v.  Toy,  68  Iowa  687,  28 
N.  W.  17. 

Louisiana. —  Pickett  v.  Bates,  3  La.  Ann. 
627. 

Maryland. —  Hamburger  v.  Paul,  51  Md. 
219;  Maddux  v.  Bevan,  39  Md.  485. 

Missouri. —  Vanderline  v.  Smith,  18  Mo. 
App.  55. 

Neiv  Jersey. —  Watts  v.  Frenche,  19  N.  J. 
Eq.  407. 

Ohio. —  Countee  v.  Armstrong,  9  Ohio  Dec. 
(Reprint)  62,  10  Cine.  L.  Bui.  339. 

Texas. —  Pierrepont  v.  Sassee,  1  Tex.  App. 
Civ.  Cas.  §  1294. 

Wisconsin. —  Kelly  v.  Wright,  65  Wis.  236,. 
26  N.  W.  610. 

United  States. —  Bates  v.  Seabury,  1 
Sprague  (U.  S.)  433,  2  Fed.  Cas.  No.  1,104,  21 
L.  Rep.  666 ;  Abbe  v.  Rood,  6  McLean  ( U.  S. ) 
106,  1  Fed.  Cas.  No.  6. 

86.  Special  authority  was  sufficiently 
shown  in  the  following  cases: 

California. — ChaflFey^t;.  Dexter,  (Cal.  1884) 
4  Pac.  980. 

Illinois. —  Vickery  v.  McClellan,  61  111.  311.. 

Indiana. —  Freeman  v.  Brehm,  ( Ind.  App.. 
1892)  30  N.  E.  712. 

Iowa. —  Reid  v.  Dickinson,  37  Iowa  56. 

Kentucky. —  Glass  v.  Thompson,  9  B.  Mon. 
(Ky.)  235. 

Louisiana. —  Phelps  v.  Hodge,  6  La.  Ann. 
524. 

Maine. —  Chapman  v.  Lothrop,  39  Me.  431.. 

Maryland. —  Little  v.  Edwards,  69  Md.  499, 
16  Atl.  134;  Fritchey  v.  Bosley,  56  Md.  94. 

Massachusetts. —  Doon  v.  Donaher,  113 
Mass.  151 ;  Peru  Steel,  etc.,  Co.  v.  Whipple 
File,  etc.,  Mfg.  Co.,  109  Mass.  464. 

Mississippi. —  Levy  v.  Brown,  56  Miss.  83 ; 
Garvin  v.  Lowry,  7  Sm.  &  M.  (Miss.)  24. 

Missouri. —  Black  v.  Rogers,  75  Mo.  441  j 
Grumley  v.  Webb,  48  Mo.  562. 

Tslew  Jersey. — Phillips  v.  Pullen,  50  N.  J.  L 
439,  14  Atl.  222. 

South    Carolina. —  Hewitt    v.  Darlingto 
Phosphate  Co.,  43  S.  C.  5,  20  S.  E.  804. 

Wisconsin. —  Mygatt  v.  Tarbell,  85  Wis.. 
457,  55  N.  W.  1031 ;  Mallory  v.  Mariner,  15^ 
Wis.  172. 

United  States. —  Quesnel  v.  Mussy,  1  DalL 
(U.  S.)  449,  1  L.  ed.  218. 
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inferred,  in  wliich  cases  the  act  of  the  attorney  in  agreeing  to  the  compromise 
would  bind  the  chent.^'^ 

(4:)  Receiving-  Payment  —  (a)  In  Money.    Receiving  payment  on  a  claim 
which  he  has  been  employed  to  collect    is  within  the  scope  of  an  attorney's  general 
employment.^^    Hence  it  has  been  held  that  payment     or  tender    to  the  attor- 


87.  Illinois. —  People  v.  Quick,  92  111.  580. 

Indiana. —  Union  Mut.  L.  Ins.  Co.  v.  Bu- 
chanan, 100  Ind.  63;  Turner  v.  Campbell,  59 
Ind.  279. 

/ow;a.— Matter  of  Heath,  83  Iowa  215,  48 
N.  W.  1037;  Ohlquest  v.  Farwell,  71  Iowa 
231,  32  N.  W.  277. 

Minnesota. —  Albee  v.  Hayden,  25  Minn. 
267. 

New  Jersey. — Phillips  v.  Pullen,  50  N.  J.  L. 
439,  14  Atl.  222. 

New  York. —  Carstens  v.  Schmalholz,  16 
Daly  (N.  Y.)  26,  8  N.  Y.  Suppl.  529,  29  N.  Y. 
St.  493. 

Wisconsin. —  Chilton  v.  Willford,  2  Wis.  1, 
60  Am.  Dec.  399. 

United  States. —  Jeffries  v.  Union  Mut.  L. 
Ins.  Co.,  1  McCrary  (U.  S.)  117,  1  Fed.  450. 

88.  Payment  on  mortgage. —  It  has  been 
held  that  an  attorney  is  authorized  to  receive 
money  paid  on  a  mortgage.  Harbach  v.  Col- 
vin,  73  Iowa  638,  35  N.  W.  663;  Conner  v. 
Watson,  27  Misc.  (N.  Y.)  444,  59  N.  Y.  Suppl. 
213.  Contra,  In  re  Grundysen,  53  Minn.  346, 
55  N.  W.  557 ;  Insurance  Co.  v.  Roberts,  6 
Phila.  (Pa.)  516,  25  Leg.  Int.  (Pa.)  28.  See 
also  McMahon  v.  Bardinger,  (Pa.  1886)  4 
Atl.  379  (decided  on  special  facts)  ;  In  re 
Flint,  8  Ont.  Pr.  361;  Gillen  v.  Kingston 
Eoman  Catholic  Episcopal  Corp.,  7  Ont.  146. 

89.  Evidence  of  authority  where  suit  not 
instituted. — Where  the  payment  is  made  on  a 
claim  without  the  institution  of  a  suit,  posses- 
sion of  the  instrument  which  is  evidence  of 
the  claim  is  usually  necessary  to  show  au- 
thority in  the  attorney  to  receive  payment 
(Patten  v.  Fullerton,  27  Me.  58;  Whelan  v. 
Reilly,  61  Mo.  565;  Ward  v.  Beals,  14  Nebr. 
114,  15  N.  W.  353;  Megary  v.  Funtis,  5 
Sandf.  (K  Y.)  376;  Williams  -v.  Walker,  2 
Sandf.  Ch.  (N.  Y.)  325;  Hudson  v.  Johnson, 
1  Wash.  (Va. )  9),  and,  without  the  security, 
authority  to  accept  payment  will  not  be  im- 
plied (Smith  V.  Kidd,  68  N.  Y.  130,  23  Am. 
Rep.  157;  Williams  v.  Walker,  2  Sandf.  Ch. 
(N.  Y.)  325;  Bryant  v.  Hamlin,  3  Pa.  Dist. 
385.    But  see  Ely  v.  Lamb,  10  Pa.  Co.  Ct. 

,209). 

Authority  to  receive  interest  does  not  im- 
ply authority  to  receive  principal.  Smith  v. 
Kidd,  68  N.  Y.  130,  23  Am.  Rep.  157;  Central 
Trust  Co.  -v.  Folsom,  26  N.  Y.  App.  Div.  40, 
49  N.  Y.  Suppl.  670;  Williams  v.  Walker,  2 
Sandf.  Ch.  (N.  Y.)  325;  In  re  Tracy,  21  Ont. 
App.  454. 

Where  the  attorney's  authority  has  been 
revoked,  payment  to  him  will  bind  the  cred- 
itor unless  the  debtor  had  notice  of  the  revo- 
cation. Ruckman  v.  Alwood,  44  111.  183; 
Yoakum  #.  Tilden,  3  W.  Va.  167,  100  Am. 
Dec.  738. 

90.  For  cases  of  special  employment,  where 
attorney  was  not  authorized  to  receive  pay- 


ment, see  Nolan  v.  Jackson,  16  111.  272;  Test 
V.  Larsh,  98  Ind.  301 ;  Com.  v.  Commissioners, 
1  Chest.  Co.  (Pa.)  349.  See  also  Ambrose  v. 
McDonald,  53  Cal.  28. 

91.  Arkansas. —  Williams  v.  State,  65  Ark. 
159,  46  S.  W.  186. 

Kentucky. —  Ely  v.  Harvey,  6  Bush  (Ky.) 
620. 

Maine. —  White  v.  Johnson,  67  Me.  287; 
Ducett  V.  Cunningham,  39  Me.  386;  McLaine 
V.  Bachelor,  8  Me.  324. 

Missouri. —  Carroll  County  v.  Cheatham,  48 
Mo.  385. 

New  York. —  Hawkins  v.  Avery,  32  Barb. 
(N.  Y.)  551;  Tito  v.  Seabury,  18  Misc. 
(N.  Y.)  283,  41  N.  Y.  Suppl.  1041. 

South  Carolina. —  Treasurers  v.  McDowell, 
1  Hill  (S.  C.)  184,  26  Am.  Dec.  166;  Public 
Account  Com'rs  v.  Rose,  1  Desauss.  (S.  C.) 
461. 

Tennessee. —  Planters'  Bank  v.  Massey,  2 
Heisk.  (Tenn.)  360. 

Virginia. —  Johnson  v.  Gibbons,  27  Gratt. 
(Va.)  632. 

United  States. — Bates  v.  Seabury,  1  Sprague 
(U.  S.)  433,  2  Fed.  Cas.  No.  1,104,  21  L.  Rep. 
666. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  190. 

Legal  tender. — An  attorney  may  refuse  to 
accept  anything  except  legal  tender.  Glass  v. 
Davidson,  1  Baxt.  (Tenn.)  47. 

Confederate  notes. — Where  an  attorney  re- 
ceived payment  of  his  client's  claim  in  Confed- 
erate notes,  the  receipt  was  held  not  binding 
on  the  client.  Davis  v.  Lee,  20  La.  Ann.  248 ; 
Garthwaite  Wentz,  19  La.  Ann.  196:  Clark 
V.  Thomas,  4  Heisk.  (Tenn.)  419;  Harper  v. 
Harvey,  4  W.  Va.  539. 

Depreciated  money. —  It  has  been  held  in 
numerous  cases  that  an  attorney  has  no  au- 
thority to  receive  depreciated  money  in  satis- 
faction of  a  claim. 

Alabama. — Chapman  v.  Cowles,  41  Ala.  103, 
91  Am.  Dec.  508;  West  v.  Ball,  12  Ala.  340. 

Arkansas. —  Lawson  v.  Bettison,  12  Ark. 
401. 

/ZZinois.— Trumbull  v.  Nicholson.  27  111, 
149. 

Louisiana. —  Railey  v.  Bagley,  19  La.  Ann. 
172;  Dunbar  v.  Morris,  3  Rob.*  (La.)  278. 

Maine. —  Lord  v.  Burbank,  18  Me.  178. 

Mississippi. —  Gasquet  r.  Warren,  2  Sm. 
&  M.  (Miss.)  514. 

North  Carolina. —  Moye  r.  Cogdell,  69  X.  C. 
93. 

92.  Ferrea  r.  Tubbs,  125  Cal.  687,  58  Pac. 
308;  Mclnilfe  r.  Wheelock,  1  Gray  (Mass.) 
600;  Brown  r.  Mead,  68  Vt.  215,  34  Atl.  950; 
Erwin  v.  Blake,  8  Pet.  (U.  S.)  IS,  8  L.  ed. 
852.  See  also  Blumberg  r.  Life  Interests, 
etc.,  Corp.,  [1897]  1  Ch.  171,  66  L.  J.  Ch.  127, 
75  L.  T.  Rep.  N.  S.  627,  45  Wkly.  Rep.  246; 
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ney^^  is  equally  effective  as  payment  or  tender  to  the  client..  The  power  to 
receive  payment  includes  the  power  to  receive  partial  payments,^*  and  amounts  less 
than  the  face  of  the  claim  act  as  payment  j^ro  tanto?^  An  attorney  is  also 
authorized  to  receive  money  paid  to  a  clerk  of  court  in  behalf  of  his  client.^^  He 
cannot,  however,  receive  payment  before  it  is  due,^^  or  after  a  default  has  become 
absolute  b,y  non-payment.^^ 

(b)  In  Other  Than  Money,  In  general,  it  is  held  that  an  attorney  who  has 
received  a  claim  for  collection  has  ^no  power,  in  the  absence  of  special  author- 
ity, to  accept  a  substitute  for  money  in  payment  of  such  claim.^^  Thus  it  has 
been  held  that  he  cannot  receive  notes  of  a  third  person  ^  nor  bonds  ^  in  payment, 


Mitcheson  i;.  Bell,  11  Quebec  Super.  Ct. 
461. 

93.  Payment  to  attorney's  agent. —  Where 
payment  is  made  to  some  agent  selected  by 
the  attorney  into  whose  hands  a  claim  has 
been  put  for  collection,  the  debt  is  not  dis- 
charged unless  the  amount  is  actually  paid 
over  to  the  client  or  to  the  original  attorney. 
Kellogg  V.  Norris,  10  Ark.  18 ;  Clegg  v.  Baum- 
berger,  110  Ind.  536,  9  N.  E.  700;  Brown  v. 
Bull,  3  Mass.  211.  But  see  Schroeder  v.  Gil- 
lespie, 2  Pa.  Dist.  221. 

94.  Pickett  v.  Bates,  3  La.  Ann.  627; 
Whelan  v.  Reilly,  61  Mo.  565;  Williams  v. 
Walker,  2  Sandf.  Ch.  (N.  Y.)  325. 

95.  Guay  y.  Andrews,  8  La.  Ann.  141 ; 
Bates  V.  Seabury,  1  Sprague  (U.  S.)  433,  2 
Fed.  Gas.  No.  1,104,  21  L.  Rep.  666. 

Fraudulent  part  payment  is  not  binding 
on  the  client.  Chalfants  v.  Martin,  25  W.  Va. 
394. 

96.  Newman  v.  Kiser,  128  Ind.  258,  26 
N.  E.  1006;  Hiller  v.  Ivy,  37  Miss.  431. 

97.  Smith  v.  Kidd,  68  N.  Y.  130,  23  Am. 
Rep.  157;  Hulbert  ^.  Nolte,  5  Ohio  Dec.  (Re- 
print) 485,  6  Am.  L.  Rec.  246,  7  Ohio  Dec. 
(Reprint.)  398,  2  Cine.  L.  Bui.  294  {.affirmed 
in  37  Ohio  St.  4451. 

98.  Gable  v.  Hain,  1  Penr.  &  W.  (Pa.) 
264. 

99.  Alabama. —  Cost  v.  G^nette,  1  Port. 
(Ala.)  212;  Gullett  v.  Lewis,  3  Stew.  (Ala.) 
23. 

■Arkansas. —  Moore  v.  Murrell,  56  Ark.  375, 
19  S.  W.  973;  Lawson  v.  Bettison,  12  Ark. 
401. 

Illinois. —  Lochenmeyer  v.  Fogarty,  112  111. 
572 ;  Nolan  v.  Jackson,  16  111.  272. 

Indiana. —  McCormick  v.  Walter  A.  Wood 
Mowing,  etc.,  Mach.  Co.,  72  Ind.  518. 

lowa.—Bigler  v.  Toy,  68  Iowa  687,  28  N.  W. 
17 ;  Drain  v.  Doggett,  41  Iowa  682 ;  McCarver 
V.  Nealey,  1  Greene  (Iowa)  360. 

Kansas. —  Herriman  v.  Shomon,  24  Kan. 
387,  36  Am.  Rep.  261. 

Kentucky. —  Smith  v.  Schenck,  9  B.  Mon. 
(Ky.)  405. 

Louisiana. —  Phelps  V.  Preston,  9  La.  Ann. 
488 ;  Perkins  v.  Grant,  2  La.  Ann.  328. 

Maryland. —  Maddux  v.  Bevan,  39  Md.  485 ; 
Kent  V.  Ricards,  3  Md.  Ch.  392. 

Michigan. —  Pitkin  v.  Harris,  69  Mich.  133, 
37  N.  W.  61. 

Mississippi. —  Mangum  v.  Ball,  43  Miss. 
288,  5  Am.  Rep.  488 ;  Hoopes  v.  Burnett,  26 
Miss.  428;  Coopwood  v.  Baldwin,  25  Miss. 
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129;  Garvin  P.  Lowry,  7  Sm.  &  M.  (Miss.) 
24;  Keller  v.  Scott,  2  Sm.  &  M.  (Miss.)  81; 
Clark  V.  Kingsland,  1  Sm.  &  M.  (Miss.)  248. 

Missouri. —  Vanderline  v.  Smith,  18  Mo. 
App.  55. 

Nebraska. —  Cram  v.  Sickel,  51  Nebr.  828, 
71  N.  W.  724,  66  Am.  St.  Rep.  478. 

New  York. —  Lewis  v.  Woodruff,  15  How. 
Pr.  (N.  Y.)  539. 

North  Carolina. —  Moye  v.  Cogdell,  69  N.  C. 
93. 

Pennsylvania. —  Stackhouse  v.  O'Hara,  14 
Pa.  St.  88 ;  Huston  v.  Mitchell,  14  Serg.  &  R. 
(Pa.)  307,  16  Am.  Dec.  506;  Cake  v.  01m- 
stead,  1  Am.  L.  J.  N.  S.  169. 

South  Carolina. —  Public  Account  Com'rs 
V.  Rose,  1  Desauss.  (S.  C.)  461. 

Tennessee. —  Baldwin  v.  Merrill,  8  Humphr. 
(Tenn.)  132. 

Texas. —  Anderson  v.  Boyd,  64  Tex.  108; 
Wright  V.  Daily,  26  Tex.  730. 

Virginia. —  Wilkinson  v.  HoUoway,  7  Leigh 
(Va.)  277. 

West  Virginia. —  Kent  V.  Chapman,  18 
W.  Va.  485. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  200. 

An  attorney  cannot  bind  Ms  client  by  an 

agreement  to  apply  the  proceeds  from  prop- 
erty in  payment  of  a  claim.  Black  v.  Drake, 
2  Colo.  330;  Smock  v.  Dade,  5  Rand.  (Va.) 
639,  16  Am.  Dec.  780.  The  client  may  re- 
pudiate the  attorney's  act.  O'Reiley  v.  Call, 
7  Ky.  L.  Rep.  516.  See  also  W.  W.  Kimball 
Co.  V.  Payne,  (Wyo.  1901)  64  Pac.  673. 

1,  Georgia. — Jeter  v.  Haviland,  24  Ga.  252. 
Illinois. —  Lochenmeyer  v.  Fogarty,  112  111. 

572. 

Indiana. —  Jones  v.  Ransom,  3  Ind.  327; 
Miller  v.  Edmonston,  8  Blackf.  (Ind.)  291. 

Louisiana. — Greenwell  v.  Roberts,  7  La.  63. 

Massachusetts. —  Langdon  v.  Potter,  13 
Mass.  319. 

Mississippi. —  Garvin  v.  Lowry,  7  Sm.  &  M. 
(Miss.)  24. 

Missouri. —  Houx  v.  Russell,  10  Mo.  246. 

New  York. —  Heyman  v.  Beringer,  1  Abb. 
N.  Cas.  (N.  Y.)  315.  But  see  Livingston  v. 
Radcliff,  6  Barb.  (N.  Y.)  201. 

Tennessee. — ^Kenny  v.  Hazeltine,  6  Humphr. 
(Tenn.)  62. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  201. 

2.  Alabama. —  Kirk  v.  Glover,  5  Stew.  &  P. 
(Ala.)  340. 

Illinois. —  McClintock  v.  Helberg,  64  111. 
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in  the  absence  of  sucli  special  authority,  nor  can  the  attorney  substitute  his  per- 
sonal debt.^ 

(5)  Releasing.  An  attorney  has  no  implied  power  to  release  his  client's 
claim,^  and  where  there  is  security  for  the  client's  demand  cannot  surrender  it 
to  his  client's  detriment.^  Neither  has  he  implied  authority  to  release  sureties  on 
an  obligation  running  to  his  client.^ 

b.  Admissions  —  (i)  In  General.  An  attorney  has  the  same  power  to  bind 
his  client  by  his  admissions  that  any  special  agent  has  in  this  respect,  the  rule 
being  that  statements  by  an  agent,  made  strictly  in  the  course  of  his  employ- 
ment, may  be  used  as  admissions  against  the  principal.'^ 


App.  190  [affirmed  in  168  111.  384,  48  N.  E. 
145]. 

New  York. — Chatham  Bank  v.  Hochstadter, 
27  Alb.  L.  J.  133. 

Texas  —  Portis  v.  Ennis,  27  Tex.  574. 

Virginia. —  Smock  v.  Dade,  5  Rand.  (Va. ) 
639,  16  Am.  Dec.  780. 

3.  Alabama. —  Cost  v.  Genette,  1  Port. 
(Ala.)  212;  Gullett  v.  Lewis,  3  Stew.  (Ala.) 
23. 

Louisiana. —  Hicky  v.  Sharp,  4  La.  335 ; 
Nolan  V.  Rogers,  4  Mart.  N.  S.  (La.)  145. 

Mississippi. —  Keller  v.  Scott,  2  Sm.  &  M. 
(Miss.)  81;  Wenans  v.  Lindsey,  1  How. 
(Miss.)  577. 

North  Carolina. —  Child  v.  Dwight,  21  N.  C. 
171. 

Pennsylvania. —  Chambers  v.  Miller,  7 
Watts  (Pa.)  63. 

Virginia. —  Wilkinson  v.  Holloway,  7  Leigh 
(Va.)  277. 

West  Virginia. —  Wiley  v.  Mahood,  10 
W.  Va.  206. 

United  States. —  Kingston  v.  Kincaid,  1 
Wash.  C.  C.  (U.  S.)  454,  14  Fed.  Cas.  No. 
7,822. 

See  5  Cent.  Dig.  tit.  '"Attorney  and  Client," 
§  202. 

4.  Louisiana. —  Millaudon  v.  McMicken,  7 
Mart.  N.  S.  (La.)  34. 

Maine. —  Jenney  v.  Delesdernier,  20  Me. 
183.  But  see  Fogg  v.  Sanborn,  48  Me.  432, 
holding  that,  by  reason  of  Me.  Rev.  Stat, 
c.  82,  i  44,  no  action  can  be  maintained  upon 
a  claim  intrusted  to  an  attorney  for  collec- 
tion and  by  him  discharged  for  any  consid- 
eration, however  small. 

New  Jersey. — Dickerson  v.  Hodges,  43  N.  J. 
Eq.  45,  10  Atl.  111. 

New  York. —  Barrett  v.  Third  Ave.  R.  Co., 
45  N.  Y.  628.  See  also  Wells  v.  Evans,  20 
Wend.  (N.  Y.)  251. 

,  Pennsylvania. —  Tompkins  v.  Woodford,  1 
Pa.  St.  156. 

South  Carolina. —  Armstrong  v.  Hurst,  39 
S.  C.  498,  18  S.  E.  150;  Gilliland  v.  Gasque, 
6  S.  C.  406. 

Texas. — ^  Hickey  v.  Stringer,  3  Tex.  Civ. 
App.  45,  21  S.  W.  716. 

Fermon^.— Carter  v.  Talcott,  10  Vt.  471. 

Wisconsin. —  Kelly  -v.  Kelly,  86  Wis.  170, 
56  N.  W.  637;  Webster  Stadden,  14  Wis. 
277. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  210. 

Object  of  release  immaterial.— That  the 
object  is  a  bona  fide  one  to  benefit  the  client 


does  not  increase  the  authority;  and  an  at- 
torney cannot  release  his  client's  debtor  in 
order  to  make  the  latter  a  competent  wit- 
ness. 

Alabama. —  Ball  v.  State  Bank,  8  Ala.  590, 
42  Am.  Dec.  649. 

Georgia. —  McCurdy  v.  Terry,  33  Ga. 
49. 

Louisiana. —  Weigel's  Succession,  18  La. 
Ann.  49;  Stocking's  Succession,  6  La.  Ann. 
229. 

Maine. —  Springer  v.  Whipple,  17  Me.  351 ; 
York  Bank  v.  Appleton,  17  Me.  55. 

Massachusetts. — Shores  v.  Caswell,  13  Mete. 
(Mass.)  413. 

New  York. —  Bowne  v.  Hyde,  6  Barb.  (N.  Y.) 
392;  Murray  v.  House,  11  Johns.  (N.  Y.) 
464. 

South  Carolina. —  Marshall  v.  Nagel,  1 
Bailey  (S.  C.)  308. 

5.  Doub  V.  Barnes,  1  Md.  Ch.  127 ;  Terhune 
V.  Colton,  10  N.  J.  Eq.  21 ;  Tankersley  v.  An- 
derson, 4  Desauss.  (S.  C.)  44;  Engelbach  r. 
Simpson,  12  Tex.  Civ.  App.  188,  33  S.  W. 
596. 

6.  Kentucky. —  Harrodsburg  Sav.  Inst.  r. 
Chinn,  7  Bush  (Ky.)  539;  Givens  v.  Briscoe, 
3  J.  J.  Marsh.  (Ky.)  529.  See  also  Duvall 
V.  Waggener,  2  B.  Mon.  (Ky.)  183,  wherein 
it  was  held  that  the  attorney  was  liable  to  the 
client  for  wrongfully  releasing  sureties  on  a 
replevin  bond. 

Louisiana. —  Roberts  v.  Smith,  3  La.  Ann. 
205. 

Mississippi — Union  Bank  r.  Govan,  10  Sm. 
&M.  (Miss.)  333. 

New  York. —  Quinn  v.  Llovd,  7  Rob.  (N.  Y.) 
538,  5  Abb.  Pr.  N.  S.  (N.  Y.)  281,  36  How. 
Pr.  (N.  Y.)  378;  East  River  Bank  r.  Ken- 
nedy, 9  Bosw.  (N.  Y.)  543. 

United  States. — Varnum  r.  Bellamy,  4  Mc- 
Lean (U.  S.)  87,  28  Fed.  Cas.  No.  16,886. 

7.  See,  generally,  Evidence;  Principal 
AND  Agent. 

A  client  is  not  bound  by  casual  statements 
made  by  an  attorney  in  a  letter  (McGarry  r. 
McGarry,  9  Pa.  Super.  Ct.  71,  43  Wklv.  Notes 
Cas.  (Pa.)  268,  29  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
236.  See  also,  to  same  general  eflfect.  Stew- 
art /•.  Sprague,  71  Mich.  50,  38  N.  W.  673: 
St.  Louis,  etc.,  R.  Co.  r.  Epperson,  97  Mo. 
300,  10  S.  W.  478:  Lewis  r.  Duane,  141  N.  Y. 
.302.  36  N.  E.  322.  57  N.  Y.  St.  410).  or  by 
remarks  dropped  in  conversation  (Troadway 
r.  Sioux  City,  etc..  R.  Co.,  40  Iowa  526:  1 
Greenleaf  Ev.  §  186.  See  also  Saunders  v. 
McCarthy,  8  Allen  (Mass.)  42). 
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(ii)  Special  Powers.  By  virtue  of  the  peculiar  nature  of  their  employ- 
ment, the  admissions  of  attorneys  of  record  generally  ^  bind  their  clients  in  all 
matters  relating  to  the  progress  and  trial  ^  of  the  cause  ;  but,  to  this  end,  they 
-must  be  distinct  and  formal  and  made  with  the  express  purpose  of  dispensing  with 
the  formal  proof  of  some  fact  at  the  trial.^^  When  the  admissions  take  the  form 
of  mutual  concessions  for  a  scheme  of  trial  they  are  irrevocable.^^  Whether 
admissions  by  an  attorney  for  a  former  trial  are  of  binding  effect  at  a  subsequent 
one  seems  to  be  a  doubtful  point,  but  the  general  doctrine  allows  them  to  be  put 
in  evidence  even  where  they  are  not  final. 

e.  Delegation  of  Authority.  As  an  attorney  is  chosen  with  particular  refer- 
ence to  his  titness  and  capacity,  the  established  doctrine  of  agency  that  delegatus 
non  potest  delegare  applies  to  him  with  especial  force.  So,  it  has  been  held  that 
an  attorney  employed  to  prosecute  a  suit  cannot  delegate  his  authority  to  another 
attorney,'"^  and  where  a  claim  has  been  put  into  an  attorney's  hands  for  collec- 
tion he  cannot  authorize  another  to  collect  it.^^    Neither  can  an  attorney  employ 


8.  An  admission  of  am  erroneous  point  of 

law  is  not  binding.  Mitchell  v.  Cotton,  3  Fla. 
134;  Arthur  v.  Homestead  F.  Ins.  Co.,  78 
N.  Y.  462,  34  Am.  Rep.  550. 

An  admission  made  under  mistake  of  fact 
would  not  be  binding.  Gates  v.  Brinkley,  4 
Lea  (Tenn.)  710.  See  also  Parker  v.  McBee, 
61  Miss.  134. 

Where  grave  questions  imvolvinj  the  pub- 
lic interest  are  involred  it  has  been  held  that 
admissions  by  counsel  will  not  relieve  the 
court  from  considering  such  questions.  State 
V.  Parkinson,  5  Nev.  15. 

9.  At  hearing. —  Admissions  made  by  the 
attorney  at  a  hearing  are  binding  on  the 
client.  Wilson  v.  Spring,  64  111.  14;  Talbot 
V.  McGee,  4  T.  B.  Mon.  (Ky.)  375;  Oliver  v. 
Bennett,  65  N.  Y.  559.  See  also  Kelly  v.  Dow, 
9  N.  Brunsw.  435. 

Before  trial. —  It  has  been  doubted  whether 
an  attorney  could  make  a  binding  admission 
before  a  suit  was  pending.  West  i\  Gavins, 
74  Ind.  265.  In  Marshall  v.  Cliff,  4  Campb. 
133,  however,  such  an  admission  was  held 
binding,  but  the  attorney  had  been  specially 
retained  to  conduct  an  anticipated  suit.  See 
also  State  v.  Easterling,  1  Rich.  (S.  C.)  310. 

10.  Alabama. —  Starke  v.  Kenan,  11  Ala. 
818. 

Louisiana. —  Municipality  No,  2  v.  Orleans 
Cotton  Press,  18  La.  122,  36  Am.  Dec.  624. 

Maryland. —  Farmers  Bank  v.  Sprigg,  11 
Md.  389 ;  Kent  v.  Ricards,  3  Md.  Ch.  392. 

Massachusetts. —  Lewis  v.  Sumner,  13  Mete. 
(Mass.)  269. 

Mississippi. —  Wenans  v.  Lindsey,  1  How. 
(Miss.)  577. 

Missouri. —  Pratt  v.  Conway,  148  Mo.  291, 
49  S.  W.  1028,  71  Am.  St.  Rep.  602. 

New  Hampshire. —  Alton  v.  Gilmanton,  2 
N.  H.  520. 

South  Carolina. —  Cooke  v.  Pennington,  7 
S.  C.  385;  Bollmann  u.  BoUmann,  6  S.  C.  29. 
Texas.— Fowler  v.  Morrill,  8  Tex.  153. 

11.  Scott  V.  Chambers,  62  Mich.  532,  29 
N.  W.  94;  Daniel  v.  Ray,  1  Hill'  (S.  C.)  32  ; 
Tomeny  v.  German  Nat.  Bank,  9  Heisk. 
(Term')  493. 

12.  Georgia. —  Luther  v.  Clry,  100  Ga.  236, 
28  S.  E.  46,  39  L.  R.  A.  95. 

Illinois. —  Wilson  v.  Spring,  64  111.  14. 
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Massachusetts. —  Lewis  v.  Sumner,  13  Mete. 
(Mass.)  269. 

Minnesota. —  Smith  v.  Mulliken,  2  Minn. 
319. 

New  Hampshire.—  Page  v.  Brewster,  54 
N.  H.  184 ;  Burbank  v.'  Rockingham  Mut.  F. 
Ins.  Co.,  24  N.  H.  550,  57  Am.  Dec.  300  ;  Pike 
V.  Emerson,  5  N.  H.  393,  .22  Am.  Dec.  468. 

South  Carolina. —  Smith  v.  Bossard,  2  Mc- 
Cord  Eq.  (S.  C.)  406. 

Vermont.—  Smith  v.  Hollister,  32  Vt.  695. 

Wisconsin. —  See  Lee  v.  Lord,  75  Wis.  35, 
43  N.  W.  799,  44  N.  W.  771. 

England. —  Doe  v.  Bird,  7  C.  &  P.  6,  32 
E.  C.  L.  473 ;  Elton  v.  Larkins,  5  C.  &  P.  385, 
1  M.  &  Rob.  196,  24  E.  C.  L.  617. 

13.  Perrr  v.  Simpson  Waterproof  Mfg.  Co., 
40  Conn.  313;  King  v.  Shepard,  105  Ga.  473, 
30  S.  E.  634;  Luther  v.  Clay,  100  Ga.  236, 
28  S.  E.  46,  39  L.  R.  A.  95;  1  Greenleaf  Ev. 
(16th  ed.)  §  186  note. 

14.  Alabama. —  Johnson  v.  Cunningham,  1 
Ala.  249 ;  Hitchcock  v.  McGehee,  7  Port.  (Ala.) 
556. 

Florida.— liendr J  v.  Benlisa,  37  Fla.  609, 
20  So.  800,  34  L.  R.  A.  283. 

Illinois. —  Morgan  v.  Roberts,  38  111.  65; 
Cornelius  t?.  Wash,  1  111.  98,  12  Am.  Dec.  145. 

Indiana. —  Clegg  v.  Baumberger,  110  Ind. 
536,-9  N.  E.  700. 

New  York.—  Buckley  v.  Buckley,  18  N.  Y. 
Suppl.  607,  45  N.  Y.  St.  827. 

West  Virginia. —  Crotty  i;.  Eagle,  35  W.  Va. 
143,  13  S.  E.  59. 

Executory  contract  not  assignable. —  An 
executory  contract  for  an  attorney's  personal 
services  is  not  assignable.  Sloan  v.  Williams, 
138  111.  43,  27  N.  E.  531,  12  L.  R.  A.  496; 
Hilton  V.  Crooker,  30  Nebr.  707,  47  N.  W.  3; 
Ratcliff  V.  Baird,  14  Tex.  43. 

Submission  to  arbitration. —  The  authority 
to  submit  a  cause  to  arbitration  cannot  be 
delegated.    Wright  v.  Evans,  53  Ala.  103. 

15.  Danley  v.  Crawl,  28  Ark.  95;  Kellogg 
V.  Norris,  10  Ark.  18;  Dickson  v.  Wright,  52 
Miss.  585,  24  Am.  Rep.  677. 

It  is  entirely  proper  for  an  attorney  to  em- 
ploy his  law  partner  to  collect  certain  claims 
placed  in  his  hands  for  collection.  Singer  v. 
Steele,  24  111.  App.  58. 

Receivir^  money  on  claim. —  An  attorney 
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■counsel  to  aid  liim,  at  the  expense  of  his  client/^  although  he  maj  hire  assistants 
at  his  own  expense  and  charge  the  client  with  a  reasonable  value  for  tlie  entire 
labor.^^  It  is,  however,  so  necessary  and  customary  to  employ  the  services  of 
certain  persons  during  the  progress  of  a  lawsuit  that  an  attorney  may,  without 
special  authority,  make  his  client  liable  for  the  value  of  the  work  done,  as  by 
ordering  printers  to  print  brief s,^^  hiring  official  stenographers  to  transcribe  testi- 
mony,^^ or  getting  sheriffs  to  serve  process.^  It  has  been  held,  also,  that  an 
attorney  may  employ  an  expert  witness  by  virtue  of  his  general  authority,  and 
make  the  client  liable  for  such  expert's  fees.^^ 

d.  Ratification  by  Client.  As  a  general  rule,  any  act  of  an  attorney  which 
might  have  been  authorized  can  be  ratified,^'^  but  the  client  must  have  acted  with 
complete  knowledge  of  the  circumstances  or  he  will  not  be  bound.^  Hatification 
may  be  inferred  from,  or  shown  by,  numerous  circumstances,^  the  commonest 


cannot  delegate  his  power  to  receive  money 
on  a  claim.  O'Conner  v.  Arnold,  53  Ind.  203; 
Masecar  y.  Chambers,  4  U.  C.  Q.  B.  171. 
Contra,  McEwen  v.  Mazyck,  3  Rich.  (S.  C.) 
210. 

Special  authority  may  be  granted  for  this 
purpose  (Planters'  Bank  f.  Massey,  2  Heisk. 
(Tenn.)  360),  but  the  death  of  the  client 
i;vould  revoke  the  special  authority  to  dele- 
gate the  authority  (Watt  v.  Watt,  2  Barb. 
Ch.  (N.  Y.)  371).  See  also  Kingston  Bank  17. 
Eoosa,  2  How.  Fr.  (N.  Y.)  8. 

16.  Porter  v.  Elizalde,  125  Cal.  204,  57 
Pac.  899 ;  Briggs  v.  Georgia,  10  Vt.  68 ;  Ex  p. 
James,  8  N.  Brunsw.  286;  Taylor  v.  Alexan- 
der, 12  Quebec  Super.  Ct.  159;  Auge  v.  Filiat- 
rault,  10  Quebec  Super.  Ct.  157.  See  also 
Arm-our  v.  Dinner,  4  Terr.  L.  Rep.  (Can.)  30. 

17.  Vilas  V.  Bundy,  106  Wis.  168,  81  N.  W. 
812. 

18.  Weisse  v.  New  Orleans,  10  La.  Ann. 
46;  Williamson-Stewart  Paper  Co.  v.  Bosby- 
shell,  14  Mo.  App.  534;  Tyrrel  v.  Hammer- 
stein,  33  Misc.  (N.  Y.)  505,  67  N.  Y.  Suppl. 
717.  But  the  printer  might  trust  entirely  to 
the  credit  of  the  attorney.  Livingstone  Mid- 
dleditch  Co.  v.  New  York  Dentistry  College, 
31  Misc.  (N.  Y.)  259,  64  N.  Y.  Suppl.  140. 

19.  Miller  v.  Palmer,  19  Ind.  App.  624,  49 
N.  E.  975,  25  Ind.  App.  357,  58  N.  E.  213, 
81  Am.  St.  Rep.  107;  Thornton  v.  Tuttle,  7 
N.  Y.  St.  801,  20  Abb.  N.  Cas.  (N.  Y.)  308, 
26  N.  Y.  Wkly.  Dig.  405;  Harry  v.  Hilton,  11 
Abb.  N.  Cas.  (N.  Y.)  448,  64  How.  Pr.  (N.  Y.) 
199. 

20.  Feusier  v.  Virginia  City,  3  Ney.  58; 
Fox  v.  Deering,  7  S.  D.  443,  64"  N.  W.  520. 

An  attorney  cannot  bind  his  client  by  di- 
irecting  a  sheriff  to  run  a  restaurant  (Alexan- 
der V.  Denpveaux,  53  Cal.  663)  or  to  employ 
a  watchman  (Deal  v.  Tower,  1  Phila.  (Pa.) 
268,  8  Leg.  Int.  (Pa.)  238). 

The  client  is  not  relieved  from  his  obliga- 
tion to  the  sheriff  by  reason  of  embezzlement 
by  the  attorney.  Selz  v.  Guthman,  62  111. 
App.  624. 

21.  Mulligan  v.  Cannon,  41  N.  Y.  Suppl. 
279,  25  N.  Y.  Civ.  Proc.  348. 

This  was  not  allowed  where  the  witness 
knew  his  services  were  not  desired  (Packard 
V.  Stephani,  85  Hun  (N.  Y.)  197,  32  N.  Y. 
Suppl.  1016),  or  where  the  attorney  had  abun- 
idant  opportunity  to  consult  with  his  client 


(Knight  V.  Buser,  6  Ohio  Dec.  (Reprint) 
772,  8  Am.  L.  Rec.  28). 

22.  Alabama. —  Kirk  v.  Glover,  5  Stew. 
&  P.  (Ala.)  340. 

Arkansas. —  Whiting  v.  Beebe,  12  Ark.  421. 

Colorado. —  Roberts  v.  Denver,  etc.,  R.  Co., 
8  Colo.  App.  504,  46  Pac.  880.  But  see  Black 
V.  Drake,  2  Colo.  330. 

Illinois. —  Chapman  v.  Burt,  77  111.  337. 

Indiana. —  Wakeman  f  .  Jones,  1  Ind.  517. 

Iowa. —  Fanning  v.  Minnesota  R.  Co.,  37 
Iowa  379. 

Kansas. —  Dresser  v.  Wood,  15  Kan.  344. 

Minnesota. —  Olmstead  r.  Firth,  60  Minn. 
126,  61  N.  W.  1017;  Hodgins  v.  Heaney,  17 
Minn.  45. 

New  Hampshire. —  Lisbon  v.  Hoi  ton,  51 
N.  H.  209. 

North  Carolina. —  Moye  v.  Cogdell,  69  N.  C. 
93. 

Pennsylvania.—  Bowman  v.  Bowman,  1 
Pearson  (Pa.)  465. 

Washington. —  Denney  v.  Parker,  10  Wash. 
218,  38  Pac.  1018. 

United  States. —  Hughes  County  r.  Ward, 
81  Fed.  314;  Mayer  v.  Foulkrod,  4  Wash. 
C.  C.  (U.  S.)  503,' 16  Fed.  Cas.  No.  9.342. 

Compare  Baldwin  v.  Merrill,  8  Humphr. 
(Tenn.)  132. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  154. 

23.  Hitchcock  v.  McGehee,  7  Port.  (Ala.) 
556;  Garvin  v.  Lowry,  7  Sm.  &  M.  (Miss.) 
24;  Williams  v.  Reed,  3  Mason  (U.  S.)  405, 
29  Fed.  Cas.  No.  17,733. 

24.  There  was  ratificAtion  in  the  following 
cases : 

Arkansas. —  Byers  r.  Fowler,  14  Ark.  86. 

California.— Odd  Fellows  Sav.  Bank  V, 
Brander,  124  Cal.  255,  56  Pac.  1109. 

District  of  Cohtmhia. —  Hazleton  r.  Le  Due, 
10  App.  Cas.  (D.  C.)  379. 

Georgia.— Clark  v.  Morrison,  80  Ga.  393, 
6  S.  E.  171. 

Iowa. —  Ryan  r.  Doyle,  31  Iowa  53:  Hef- 
forninn  r.  Burt,  7  Iowa  320,  71  Am.  Dec.  445. 

Ka)isas. —  Rasuro  r.  IMcGrath,  23  Kan.  597. 

Louisiana. —  Brooks  v.  Poirier,  10  La.  Ami. 
512. 

Maine.— Cwtts  v.  York  Mfg.  Co..  IS  Mo. 
190. 

Missouri. —  Hays  r.  Merkle,  70  ]\[o.  App. 
509. 
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being  acquiescence  by  the  client  or  the  acceptance  by  him  of  benefits  resulting 
from  the  attorney's  acts.^^ 

D.  DuFation  of  Relation^ —  l.  In  General.  In  the  absence  of  disturbing 
events,  the  employment  of  an  attorney  continues  as  long  as  the  suit  or  business 
upon  which  he  is  engaged  is  pending,^  and  ordinarily  comes  to  an  end  with  the 
completion  of  the  special  task  for  which  the  attorney  was  employed.^  At  com- 
mon law  the  obtaining  of  a  final  judgment  was  such  a  termination  of  a  suit  as 
brought  the  relation  to  a  close.^^  ^ 


2Veio  Yorfc. — Van  Campen  X).  Bruns,  54  N.  Y. 
App.  Div.  86,  66  N.  Y.  Suppl.  344;  Pratt  v. 
Scott,  18  N.  Y.  Suppl.  507. 

Pennsylvania. —  Bingham  v.  Guthrie,  19  Pa. 
St.  418. 

United  States  — Rohh  v.  Vos,  155  U.  S.  13, 
15  S.  Ct.  4,  39  L.  ed.  52 ;  Stowe  v.  U.  S.,  19 
Wall.  (U.  S.)  13,  22  L.  ed.  144. 

There  was  no  ratification  in  the  following 
cases : 

Illinois.-- Bell  v.  Farwell,  189  111.  414,  59 
N.  E.  955;  Cameron  v.  Stratton,  14  111.  App. 
270. 

Indiana. —  Hammond  v.  Evans,  23  Ind.  App. 
501,  55  N.  E.  784. 

Iowa. —  Hartman  Steel  Co.  v.  Hoag,  104 
Iowa  269,  73  N.  W.  611. 

Kentucky. — Lasley  v.  Lackey,  4  Ky.  L.  Rep. 
896. 

'New  York. —  Bassford  v.  Swift,  17  Misc. 
(N.  Y.)  149,  39  N.  Y.  Suppl.  337. 

Texas. —  Carter  v.  Roland,  53  Tex.  540. 

Virginia. —  Wilkinson  v.  Hollowav,  7  Leigh 
(Va.)  277. 

West  Virginia. —  Wiley  v.  Mahood,  10 
W.  Va.  206. 

Canada. —  Re  Monteith,  12  Ont.  Pr.  288. 

25.  Alahama. —  Gardner  v.  Mobile,  etc.,  R. 
Co.,  102  Ala.  635,  15  So.  271,  48  Am.  St.  Rep. 
84.  • 

Louisiana. — Maraist  v.  Caillier,  30  La.  Ann. 
1087. 

Mississippi. —  Bower  v.  Henshaw,  53  Miss. 
345;  Anketell  v.  Torrey,  7  Sm.  &  M.  (Miss.) 
467. 

North  Carolina. —  Rogers  v.  McKenzie,  81 
N.  C.  122. 

Pennsylvania. —  Filby  v.  Miller,  25  Pa.  St. 
264. 

Virginia. —  Johnson  v.  Gibbons,  27  Gratt. 
(Va.)  632. 

Washington. —  Lambert  v.  Gillette,  (Wash. 
1901)  64  Pac.  784. 

Continuing  to  employ  an  attorney  after 
knowledge  of  his  misconduct  estops  a  client 
from  making  subsequent  objections.  Smith 
V.  Quarles,  (Tenn.  Ch.  1897)  46  S.  W.  1035. 

26.  Alabama. —  Leach  v.  Williams,  8  Ala. 
759. 

Illinois.— Wetherhee  v.  Fitch,  117  111.  67, 
7  N.  E.  513;  Marshall  v.  Moore,  36  111.  321. 

Indiana. — Travellers  Ins.  Co.  v.  Patten,  119 
Ind.  416,  20  N.  E.  790. 

Louisiana. —  Culverhouse  v.  lyCarx,  39  La. 
Ann.  809,  2  So.  607;  Beau  v.  Drew,  15  La. 
Ann.  461. 

Maine. —  Vose  v.  Treat,  58  Me.  378 ;  Nar- 
raguagus  Wentworth,  36  Me.  339;  Patten 
V.  Fullerton,  27  Me.  58. 
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Minnesota. —  Ruggles  v.  Swanwiek,  6  Minn. 
526. 

Missouri. — Semple  v.  Atkinson,  64  Mo.  504 ; 
Southgate  v.  Atlantic,  etc.,  R.  Co.,  61  Mo. 
89. 

New  Jersey. —  Tooker  v.  Sloan,  30  N.  J.  Eq. 
394. 

New  York. —  Patterson  v.  McGovern,  44 
N.  Y.  App.  Div.  310,  60  N.  Y.  Suppl.  714; 
Chadwick  v.  Manning,  7  N.  Y.  Suppl.  623,  27 
N.  Y.  St.  31;  Benedict  v.  Smith,  10  Paige 
(N.  Y.)  126. 

North  Carolina. —  Christian  v.  Yarborough, 
124  N.  C.  72,  32  S.  E.  383. 

Ohio. —  Julier  v.  Julier,  62  Ohio  St.  90,  56 
N.  E.  661,  78  Am.  St.  Rep.  697;  Dunn  v. 
Springmeier,  7  Ohio  Dec.  (Reprint)  339,  2 
Cine.  L.  Bui.  127. 

Pennsylvania. —  Filby  v.  Miller,  25  Pa.  St. 
264. 

27.  Kansas. —  Smith  v.  Cunningham,  59 
Kan.  552,  53  Pac.  760. 

Neiv  York. —  Bathgate  v.  Haskin,  59  N.  Y. 
533. 

Tennessee. —  Love  v.  Hall,  3  Yerg.  (Tenn.) 
407. 

Vermont. — Langdon  v.  Castleton,  30  Vt.  285. 

Washington. —  Sturgiss  v.  Dart,  23  Wash. 
244,  62  Pac.  858. 

United  States. —  Manning  v.  Hayden,  5 
Sawy.  (U.  S.)  360,  16  Fed.  Cas.  No.  9,043, 
8  Am.  L.  Rec.  38,  7  Reporter  423,  424,  1  San 
Fran.  L.  J.  85,  13  West.  Jur.  317,  318. 

28.  As  where  an  action  has  been  dismissed 
(Hay  V.  Cole,  11  B.  Mon.  (Ky.)  70;  Dennis 
V.  Jones,  31  Miss.  606;  Grames  v.  Hawley,  50 
Fed.  319.  See  also  Jordan  v.  Tarver,  92  Ga. 
379,  17  S.  E.  351;  Clarke  v.  Union  F.  Ins. 
Co.,  10  Ont.  Pr.  339)  or  a  nonsuit  is  obtained 
(Hoffman  v.  Cage,  31  Tex,  595.  But  see  Scott 
V.  Elmendorf,  12  Johns.  (N.  Y.)  315),  or 
where  some  event,  apart  from  the  litigation 
proper,  happens  to  put  an  end  to  the  contro- 
versy (Tenney  v.  Berger,  48  N.  Y.  Super.  Ct. 
11;  Dooley  v.  Dooley,  9  Lea  (Tenn.)  306; 
Pemberton  v.  Lockett,  21  How.  (U.  S.)  257, 
16  L.  ed.  137). 

29.  Indiana. —  Hillegass  v.  Bender,  78  Ind. 
225. 

Kentucky. —  Ball  v.  Lively,  2  J.  J.  Marsh. 
(Ky.)  181;  Richardson  v.  Talbot,  2  Bibb 
(Ky.)  382. 

Louisiana. —  Dangerfield  v.  Thruston,  8 
Mart.  N.  S.  (La.)  232. 

Minnesota. —  Berthold  v.  Fox,  21  Minn.  51. 

New  York. —  Adams  v.  Ft.  Plain  Bank,  23 
How.  Pr.  (N.  Y. )  45.  Compare  Schelly  v. 
Zink,  13  Hun  (N.  Y.)  538;  Lusk  v.  Hastings, 
1  Hill  (N.  Y.)  656,  the  latter  case  holding 
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2.  Effect  of  Death  —  a.  Of  Attorney.  Where  an  individual  attorney  is 
employed  in  a  proceeding,  his  death  stops  at  once^  all  further  acts  in  his  client's 
behalf ;  and,  where  a  firm  is  retained  and  one  partner  dies,  this  also  seems  to  end 
the  relationship.^^  The  dissolution  of  the  partnership,  however,  has  not  the  same 
effect,  and  the  client  can  still  look  to  the  partners  to  act  jointly  in  respect  to  his 
business.^^ 

b.  Of  Client.  The  death  of  the  client  vacates  the  power  of  the  attorney,  and 
the  latter  is  neither  required  nor  authorized  to  do  anything  further.^  Thus, 
after  the  client's  death,  he  cannot  admit  a  previous  mistake,^  or  remit  part  of  a 


that  authority  continues  until  final  judgment 
is  actually  perfected. 

South  Carolina. —  Mordecai  v.  Charleston 
County,  8  S.  C.  100;  Mayer  v.  Blease,  4  S.  C. 
10;  Treasurers  v.  McDowall,  1  Hill  (S.  C.) 
184,  26  Am.  Dec.  166;  Public  Account  Com'rs 
V.  Rose,  1  Desauss..  (S.  C.)  461. 

United  States. —  Kamm  v.  Stark,  1  Sawy. 
(U.  S.)  547,  14  Fed.  Cas.  No.  7,604,  3  Chic. 
Leg.  N.  242,  13  Int.  Rev.  Rec.  134. 

Canada. —  Tabb  v.  Beckett,  9  Quebec  Super. 
Ct.  159;  Searson  v.  Small,  5  U.  C.  Q.  B.  259. 
See  also  Darling  v.  Weller,  22  U.  C.  Q.  B.  363. 

Receiving  notices. —  In  states  where  stat- 
utes exist  authorizing  an  attorney  to  collect 
a  judgment  any  time  within  two  years,  it  has 
been  held  that  service  on  attorneys  of  notice 
of  motion  to  vacate  judgment  was  valid. 
Miller  v.  Miller,  37  How.  Pr.  (N.  Y.)  1  (two 
years  after  judgment)  ;  Drury  v.  Russell,  27 
How.  Pr.  (N.  Y.)  130  (four  years  after  judg- 
ment) ;  Branch  v.  Walker,  92  N.  C.  87;  Flan- 
ders V.  Sherman,  18  Wis.  575.  See  also  Mag- 
nolia Metal  Co.  v.  Sterlingworth  R.  Supply 
Co.,  37  N.  Y.  App.  Div.  366,  56  N.  Y.  Suppl. 
16,  where  the  court  compelled  attorneys  to 
accept  a  service  of  notice  for  former  clients. 

30.  After  an  attorney  has  died,  service  of 
the  notice,  required  by  the  code,  to  appoint 
another  stays  proceedings  for  thirty  days. 
Hickox  V.  Weaver,  15  Hun  (N.  Y.)  375.  See 
also  People  v.  Plymouth  Plank  Road  Co.,  32 
Mich.  248. 

Actual  notice  to  appoint  another  attorney 
must  be  given.  Hildreth  v.  Harvev,  3  Johns. 
Cas.  (N.  Y.)  300. 

It  is  only  necessary,  on  the  death  of  an 
attorney  in  a  suit,  to  notify  the  other  side  of 
his  death,  and  the  appointment  of  another  in 
his  place.  Montreal  Bank  v.  Harrison,  4  Ont. 
Pr.  331. 

31.  McGill  V.  McGill,  2  Mete.  (Ky.)  258. 
In  Canada,  if  one  of  two  or  more  attorneys 

'of  a  firm  dies  or  is  removed,  the  party  for 
whom  they  act  is  held  to  be  represented,  to  all 
intents,  by  the  surviving  attorney  or  attor- 
neys. Stearns  v.  Ross,  5  Montreal  Q.  B.  1; 
Alchin  V.  Buffalo,  etc.,  R.  Co.,  2  Ch.  Chamb. 
(U.  C.)  45;  Morin  v.  Henderson,  21  L.  C. 
Jur.  83;  Tidmarsh  v.  Stephens,  1  L.  C.  Jur. 
16,  6  L.  C.  Rep!  194,  5  R.  J.  R.  Q.  65;  Mc- 
Carthy V.  Hart,  9  L.  C.  Rep.  395 ;  Dubois  v. 
Dubois,  5  L.  C.  Rep.  167,  4  R.  J.  R.  Q.  322; 
Brunelle  v.  McGreevy,  12  Quebec  85:  Wright 
r.  Canadian  Pac.  R.  Co.,  19  Quebec  Super.  Ct. 
105;  Giguere  v.  Compagnie  de  Chemin  de  Fer 
Quebec,  etc.,  3  Quebec  Super.  Ct.  405 ;  Tasse 
V.  Laberge,  (Quebec  Super.  Ct.  Feb.  1871) 


Quebec  Consol.  Dig.  59;  Charby  v.  Charby,  17 
Rev.  Leg.  374;  Dawson  Macdonald,  10  Rev. 
L§g.  640;  Richardson  v.  Tabb,  4  Rev.  Leg. 
388;  Valin  v.  Ai^derson,  2  Rev.  Crit.  110. 

32.  McCoon  v.  Galbraith,  29  Pa.  St.  293; 
Downs  V.  Allen,  23  Blatchf.  (U.  S.)  54,  22 
Fed.  805. 

33.  California.— Tedlsir  v.  Stroud,  116  Cal. 
461,  48  Pac.  371;  Moyle  v.  Landers,  78  Cal. 
99,  20  Pac.  241,  12  Am.  St.  Rep.  22;  Judson 
V.  Love,  35  Cal.  463. 

Indiana. — ■  Clegg  v.  Baumberger,  110  Ind. 
536,  9  N.  E.  700;  Harness  v.  State,  57 
Ind.  1. 

Kentucky. —  Campbell  v.  Kineaid,  3  T.  B. 
Mon.  (Ky.)  68;  Clark  v.  Parish,  1  Bibb  (Ky.) 
547. 

Louisiana. —  Graham  v.  Hendricks,  24  La. 
Ann.  477. 

Maryland. —  Matter  of  Young,  3  Md.  Ch. 
461. 

Massachusetts. —  Gleason  v.  Dodd,  4  Mete. 
(Mass.)  333.  See  also  Kelley  v.  Riley,  106 
Mass.  339,  8  Am.  Rep.  336. 

Missouri. —  Prior  v.  Kiso,  96  Mo.  303,  9 
S.  W.  898. 

New  Jersey. —  Wood  v.  Hopkins,  3  N.  J.  L. 
263. 

Neio  York. — ^Van  Campen  v.  Bruns,  54  N.  Y. 
App.  Div.  86,  66  N.  Y.  Suppl.  344;  Austin  v. 
Monroe,  4  Lans.  (N.  Y.)  67;  Avery  v.  Jacob, 
15  N.  Y.  Suppl,  564,  38  N.  Y.  St.  1026:  Adams 
r.  Nellis,  59  How.  Pr.  (N.  Y.)  385;  Putnam 
V.  Van  Buren,  7  How.  Pr.  (N.  Y.)  31;  An- 
derson V.  Anderson,  20  Wend.  (N.  Y.)  585. 

Ohio. —  Cisna  v.  Beach,  15  Ohio  300,  45  Am. 
Dec.  576;  Villhauer  v.  Toledo,  5  Ohio  Dec. 
(Reprint)  8,  32  Cine.  L.  Bui.  154. 

Texas. —  Gray  v.  Cooper,  23  Tex.  Civ.  App. 
3,  56  S.  W.  105. 

United  States. —  Eagleton  Mfg.  Co.  v.  West, 
etc.,  Mfg.  Co.,  18  Blatchf.  (U.  S.)  218,  2 
Fed.  774.  See  also  Maurv  v.  Fitzwater,  88 
Fed.  768. 

See  5  Cent.  Dig.  tit.  "Attornev  and  Client.'* 
§  127. 

Where  the  attorney's  authority  is  coupled  • 
with  an  interest  it  has  been  suggested  that 
the  authority  would  not  end  with  the  death 
of  the  client.'  Price  r.  Haeberlo,  25  INIo.  App. 
201;  Villhauer  r.  Toledo,  5  Ohio  Doc.  (Re- 
print) 8,  32  Cino.  L.  Bui.  154.  Compare 
Wylie  V.  Coxe,  16  How.  (U.  S.)  415,  14  L.  ed. 
753,  wherein  it  was  held  that  an  attorney's 
contract  to  perform  services  for  a  portion  of 
the  amount  recovered  is  not  dissolved  by  the 
death  of  the  claimant. 

34.  Cook  i\  Parham,  63  Ala.  450. 
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Yerdict.^^  .E"pr  can  he  receive  money  in  satisfaction  of  a  judgment,^*^  or  take  any 
further  steps  in  regard  to  the  litigation  proper.^^ 

3.  Effect  of  Disabilities.  Certain  disabihties  on  the  attorney  have  the  effect 
of  ending  the  relation,  as  where  an  attorney  is  appointed  to  a  position  which 
causes  his  duties  to  conflict  with  the  interests  of  his  client,^^  or  he  is  disbarred.^^ 
A  permanent  removal  from  the  state  also  terminates  the  relation,*^  though  it 
seems  not  without  an  order  of  substitution.^^ 

4,  Substitution  or  Withdrawal  —  a.  Right  to  Change  —  (i)  Of  ATTanwEY. 
An  attorney  may,  for  lawful  cause  and  on  reasonable  notice,  withdraw  from -a 
suit  at  any  stage  in  the  proceedings/^ 

(ii)  Of  Client.  The  client  has  a  right  ^  to  change  his  attorney  at  any  stage 
in  the  proceeding,  and  without  assigning  any  cause  or  reason  for  so  doing,**^  even 


35.  Eundles  v.  Jones,  3  Ind.  35. 

36.  Lochenmeyer  v.  Fogarty,  112  111.  572; 
Turnan  v.  Temke,  84  111.  286;  Eisley  v.  Fel- 
lows, 10  111.  531 ;  Clark  v.  Richards,  3  E.  D. 
Smith  (N.  Y.)  89;  Farrand  v.  Land,  etc., 
Imp.  Co.,  86  Fed.  393,  30  C.  C.  A.  128. 

37.  Bourguinon  v.  Boudousquie,  3  La.  526 ; 
Stith  V.  Winbush,  3  La.  442 ;  Giles  v,  Eaton, 
64  Me.  186;  Matter  of  Beckwith,  90  N.  Y. 
667;  Lapaugh  v.  Wilson,  43  Hun  (N.  Y.)  619; 
Amore  v.  La  Mothe,  5  Abb.  N.  Cas.  (N.  Y.) 
146.  Contra,  Whartenby  v.  Reay,  92  Cal.  74, 
28  Pae.  56. 

38.  Ward  v.  Hollins,  14  Md.  158 ;  Farmers 
Bank  v.  Mackall,  3  Gill  (Md.)  447;  Maillet 
V.  S^re,  17  L.  C.  Jur.  139.  See  also  Sauva- 
geau  v..  Eobertson,  9  L.  C.  Eep.  224. 

Where  one  member  of  a  firm  ceases  to 
practise,  in  consequence  of  his  appointment 
to  a  judicial  office  incompatible  with  the  ex- 
ercise of  his  profession,  the  client,  party  to 
a  pending  suit,  is  sufficiently  represented  by 
the  remaining  member  or  members  of  the 
firm,  so,  that  the  latter  may  make  a  motion 
or  take  other  proceedings  in  the  client's  be- 
half. Glass  V.  Eveleigh,  18  Quebec  Super.  Ct. 
531,  3  Quebec  Pr.  357. 

39.  Moyers  v.  Graham,  15  Lea  (Tenn.) 
•  57. 

40.  Hommedieu  v.  Stowell,  18  Abb.  Pr. 
(N.  Y.)  336;  Chautauque  County  Bank  v.  Eis- 
ley, 6  Hill  (N.  Y.)  375;  Jones  v.  U.  S.,  15 
Ct.  CI.  204. 

41.  Faughnan  ~v.  Elizabeth,  58  N.  J.  L. 
309,  33  Atl.  212. 

42.  An  order  for  a  change  ought  not  to  be 
made  on  the  mere  application  of  the  attor- 
ney, on  the  ground  that  he  is  unable  to  pro- 
ceed in  the  suit  in  consequence  of  non-pay- 
ment of  court  fees  (Kelly  v.  Dow,  9  N.  Brunsw. 
256),  or  because  a  client  employs  additional 
counsel  (Morgan  v.  Eoberts,  38  111.  65). 

43.  Cullison  v.  Lindsay,  108  Iowa  124,  78 
N.  W.  847 ;  Tenney  v.  Berger,  48  N.  Y.  Super. 
Ct.  11;  Thomas  v.  Morrison,  (Tex.  Civ.  App. 
1898)  46  S.  W.  46;  Bricker  v.  Ansell,  1  Ch. 
Chamb.  (U.  C.)  367.  See  also  Thompson  v. 
Dickinson,  159  Mass.  210,  34  N.  E.  262;  De 
Belief euille  v.  Beaudry,  4  Eev.  de  Jur.  173. 

It  is  in  the  discretion  of  the  court  to  allow 
an  attorney  ad  litem  to  withdraw  from  the 
case,  on  giving  notice  to  the  adverse  party 
and  his  own  client,    Archambault  v.  West- 
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cott,  23  L.  C.  Jur.  293;  Loranger  v.  Filia- 
trault,  2  Quebec  Super.  Ct.  356. 

44.  Such  applications  are,  ordinarily,  al- 
lowed as  a  matter  of  course  (Eoot  v.  Mc- 
Ilvaine,  22  Ky.  L.  Eep.  7,  56  S.  W.  498 ;  Hal- 
bert  V.  Gibbs,  16  N.  Y.  App.  Div.  126,  45 
N.  Y.  Suppl.  113,  4  N.  Y.  Annot.  Cas.  232; 
Matter  of  McCusker,  32  Misc.  (N.  Y.)  47, 
66  N.  Y.  Suppl.  105;  De  Witt  v.  Stender, 

5  N.  Y.  Suppl.  602,  24  N.  Y.  St.  101;  New- 
berne  v.  Jones,  63  N.  C.  606),  though  the 
terms  upon  which  the  order  is  made  lie 
within  the  discretion  of  the  court  (see  infra, 
III,  D,  4,  c ) .  In  special  cases,  however,  such 
motions  have  been  refused,  which  refusal  usu- 
ally occurs  where  the  compensation  of  at- 
torney was  to  consist  of  part  of  the  sum 
recovered.  Steenburgh  v.  Miller,  11  N.  Y.  App. 
Div.  286,  42  N.  Y.  Suppl.  333;  Matter  of 
Davis,  7  Daly  (N.  Y.)  1;  Lodge  v.  Gaunt, 
16  Wkly.  Notes  Cas.  (Pa.)  438;  Gulf,  etc., 
E.  Co.  1}.  Miller,  21  Tex.  Civ.  App.  609,  53 
S.  W.  709.  See  also  Eundberg  v.  Belcher,  118 
Cal.  589,  50  Pac.  670. 

45.  Order  associating  counsel. —  While  pro- 
vision is  made  by  the  code  for  the  substitu- 
tion of  an  attorney  after  notice  to  the  adverse 
party,  the  court  is  not  authorized  thereby  to 
make  an  order  associating  a  new  attorney 
with  other  attorneys  in  the  case.  Prescott 
V.  Salthouse,  53  Cal.  221. 

46.  California. — Woodbury  y.  Nevada  South- 
ern E.  Co.,  121  Cal.  165,  53  Pac.  450;  Lee 
i\  San  Joaquin  County  Super.  Ct.,  112  Cal. 
354,  44  Pac.  666. 

ISleio  Eampshire. —  Wells  v.  Hatch,  43  N.  H. 
246. 

Neio  York. —  Matter  of  Prospect  Ave.,  85 
Hun  (N.  Y.)  257,  32  N.  Y.  Suppl.  1013,  66 
N.  Y.  St.  497,  1  N.  Y.  Annot.  Cas.  347 ;  Og- 
den  V.  Devlin,  45  N.  Y.  Super.  Ct.  631 ;  Haz- 
lett'v.  Gill,  5  Eob.  (N.  Y.)  611. 

Wisconsin. —  Eyan  v.  Martin,  18  Wis.  672. 

United  States. —  Yates  v.  Milwaukee,  10 
Wall.  (U.  S.)  497,  19  L.  ed.  984;  Texas  v. 
White,  10  Wall.  (U.  S.)  483,  19  L.  ed.  992; 
Isaacs  V.  Abraham,  13  Fed.  Cas.  No.  7,094, 

6  Eeporter  737 ;  Eedfield  v.  U.  S.,  27  Ct.  CI. 
473. 

Where  there  is  just  cause  the  same  privi- 
lege, of  course,  exists.  Trust  v.  Eepoor,  15 
How.  Pr.  (N.  Y.)  570;  Moyers  v.  Graham,  15 
Lea  (Tenn.)  57. 
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though  an  irrevocable  power  of  attorney  has  been  given.^'^  The  client  himself, 
however,  must  desire  the  change.^^ 

b.  How  Made  —  (i)  On  Application  of  Attorney,  An  attorney  seeking 
to  withdraw  must  make  an  application  to  the  court,  for  the  relation  does  not  ter- 
minate formally  till  there  is  a  withdrawal  of  record, and  he  cannot  deny  his 
authority  to  act  for  a  client,  especially  where  it  will  embarrass  the  adversary  in 
the  conduct  of  the  litigation.^ 

(ii)  On  Application  of  Client — (a)  In  General.  Ordinarily,  the  dis- 
charged attorney  assents  to  the  change,  and,  his  assent  being  filed,  on  an  order 
entered  substituting  the  new  attorney,  the  change  is  complete.^^  If  this  consent 
of  record  cannot  be  obtained,  however,  the  dissatisfied  client  must  make  an  appli- 
cation to  the  court  to  have  a  new  attorney  of  record  substituted  ;  and  the  order 
of  substitution  must  be  entered  on  the  record  before  the  change  is  completed.^^ 

(b)  After  Judgment.  After  judgment  there  can  be  a  change  of  attorneys 
without  an  order  of  substitution,  either  for  the  purpose  of  taking  further  pro- 
ceedings to  collect  the  judgment^  or  in  appealing  from  it.^ 

e.  Terms.  In  granting  an  order  of  substitution  the  court  may  impose  terms, 
in  determining  which  the  attendant  circumstances  are  to  be  taken  into  account. 
In  those  cases  where  the  attorney  was  entirely  free  from  blame,  it  has  been 
variously  ordered  that  his  fees  must  be  paid,^^  that  his  expenses  and  costs  must  be 


47.  People  v.  Norton,  16  Cal.  436;  Carver 
v.  U.  S.,  7  Ct.  CI.  499. 

48.  Hackley  v.  Muskegon  Cir.  Judge,  58 
Mich.  454,  25  N.  W.  462.  See  also  Faulkner 
V.  Hendy,  99  Cal.  172,  33  Pac.  899;  Mann  V. 
-Lambe,  5  L:  C.  Jur.  98. 

49.  Illinois. —  Chicago  Public  Stock  Exch. 
17.  McClaughry,  50  111.  App.  358. 

Indiana. —  Symmes  V.  Major,  21  Ind.  443. 

Maryland. —  Henck  v.  Todhunter,  7  Harr. 
.&  J.  (Md.)  275,  16  Am.  Dec.  300. 

Montana. —  Roush  v.  Fort,  3  Mont.  175. 

North  Carolina. —  Branch  v.  Walker,  92 
N.  C.  87. 

United  States. —  U.  S.  v.  Curry,  6  How. 
{U.  S.)  106,  12  L.  ed.  363. 

50.  Hickox  V.  Fels,  86  111.  App.  216;  Hal- 
bert  V.  Gibbs,  16  N.  Y.  App.  Div.  126,  45 

-N.  Y.  Suppl.  113,  79  N.  Y.  St.  113;  Love  v. 
Hall,  3  Yerg.  (Tenn.)  407.  See  also  Mc- 
Keigue  v.  Janesville,  68  Wis.  50,  31  N.  W. 

.298. 

51.  Cohen  v.  Smith,  33  111.  App.  344; 
Krekeler  v.  Thaule,  49  How.  Pr.  (N.  Y.)  138; 
Manning  v.  Hayden,  5  Sawy.  (U.  S.)  360,  16 
Fed.  Cas.  No.  9,043,  8  Am.  L.  Rec.  38,  7  Re- 
porter 423,  424,  1  San  Fran.  L.  J.  85,  13  West. 
Jur.  317,  318;  Gardner  v.  U.  S.,  11  Ct.  CI. 
724. 

No  adjudication  is  necessary  where  the  at- 
torneys in  a  case  consent  to  a  substitution  of 
attorneys,  the  substitution  being  complete  on 
notice  given  to  the  opposite  counsel.  Huot 
dit  Dulude  v.  McGill,  7  L.  C.  Jur.  123;  Bailey 
V.  Bailey,  2  Ch.  Chamb.  (U.  C.)  57;  In  rc 
Mylne,  1  Ch.  Chamb.  (U.  C.)  199.  See  also 
Auldjo      Prentice,  1  Dorion  (Quebec)  125. 

52.  Illinois. —  Chicago  Public  Stock  Exch. 
r.  McClaughry,  50  111.^  App.  358. 

Ncio  Hampshire. —  Beliveau  ??.  Amoskeag 
Mfg.  Co.,  68  N.  H.  225,  40  Atl.  734,  73  Am. 
St.>vcp.  577,  44  L.  R.  A.  167. 

Ncio  Yorfc.— Krekeler  v.  Thaulc,  73  N.  Y. 


608;  Miller  v.  Shall,  67  Barb.  (N.  Y.)  446; 
Hoffman  v.  Van  Nostrand,  14  Abb.  Pr. 
(N.  Y.)  336;  Parker  v.  Williamsburgh,  13 
How.  Pr.  (N.  Y.)  250;  Mumford  v.  Murray, 
Hopk.  (N.  Y.)  369.  See  also  Felt  v.  Nichols, 
21  Misc.  (N.  Y.)  404,  47  N.  Y.  Suppl.  951. 

North  Carolina. —  Walton  v.  Sugg,  61  N.  C. 
08,  93  Am.  Dec.  580. 

United  States. —  Wilkinson  v.  Tilden,  21 
Blatehf.  (U.  S.)  192,  14  Fed.  778;  Sloo  v. 
Law,  4  Blatehf.  (U.  S.)  268,  22  Fed.  Cas. 
No.  12,%8. 

As  between  the  parties,  themselves,  how- 
ever, the  attorney's  authority  ceases  before 
all  the  formal  steps  are  taken.  Quinn  v. 
Lloyd,  7  Rob.  (N.  Y.)  538,  5  Abb.  Pr.  N.  S. 
(N.  Y.)  281,  36  How.  Pr.  (N.  Y.)  378:  Felt 
r.  Nichols,  21  Misc.  (N.  Y.)  404,  47  N.  Y. 
Suppl.  951. 

53.  State  v.  Gulick,  17  N.  J.  L.  435 :  Knox 
V.  Randall,  24  Minn.  479  ;  Hinkley  r.  St.  An- 
thony Falls  Water  Power  Co.,  9  ^linn.  55 : 
Ward  t\  Sands,  10  Abb.  N.  Cas.  (N.  Y.)  GO; 
Egan  V.  Roonev,  38  How.  Pr.  (N.  Y.)  121; 
Thorp  V.  Fowler,  5  Cow.  (N.  Y.)  446.  See 
also  Dodge  v.  Scholl,  12  Fed.  515,  10  Abb. 
N.  Cas.  (N.  Y.)  465. 

54.  Magnolia  INIetal  Co.  r.  Stcrling\vorth  R. 
Supply  Co.,  37  N.  Y.  App.  Div.  366,'  56  N.  Y. 
SuppL  16;  Davis  r.  Solomon,  25  Misc.  (N.  Y.) 
695,  56  N.  Y.  Suppl.  80,  28  N.  Y.  Civ.  Proc. 
420;  Wobb  r.  IMilno,  10  N.  Y.  Civ.  Proc.  27; 
Ward  r.  Sands,  10  Abb.  N.  Cas.  (N.  Y.)  60; 
Pratt  r.  Allen,  19  How.  Pr.  (N.  Y.)  450:  Mc- 
Laren r.  Clinrrior,  5  Paico  (N.  Y.)  530. 
Shuler  r.  IMaxwoll,  38  Hun  (N.  Y.)  240  [af- 
firmvd  in  101  N.  Y.  6571,  reaching  the  oppo- 
site conchision,  may  bo  distinguished  on  the 
ground  that  it  was  a  foreclosure  ]u-oceeding, 
and  the  attorney  was  obliged  to  look  after 
the  sale  after  obtaining  judgment. 

55.  Ncir  Jersey. —  Laird  v.  Laird.  (N.  J. 
1886)  3  Atl.  330. 
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settled  f or,^^  and  that  he  must  be  protected  by  a  lien  for  his  charges.^^  Where  an 
attorney  is  clearly  at  fault,  he  would  not  ordinarily  be  protected  in  this  way,^® 
and  when  both  parties  are  to  blame  the  discretion  lodged  in  the  court  is  even 
greater.^^ 

d.  Notice  of  Change  to  Adverse  Party.  After  the  consent  of  record  has  been 
filed  or  the  order  of  substitution  obtained,  notice  of  the  substitution  must  be 
given  to  the  opposing  attorney and,  until  such  notice  has  been  given,  the 
adversary  is  justified  in  dealing  solely  with  the  original  attorney  of  record  and 
in  disregarding  acts  of  the  new  attorney.^^  Acknowledging  the  new  attorney  by 
dealing  with  him  would  effect  a  waiver  of  notice.^  Written  notice  is  sufiicient, 
and  it  is  not  necessary  for  a  copy  of  the  order  of  substitution  to  be  served.^ 

e.  Effect.  The  substitution  of  a  new  attorney  by  a  party  in  place  of  the  one 
who  previously  represented  him  is  an  acquiescence  in  all  the  proceedings  of  the 
first  attorney,  there  being  no  disavowal,  notwithstanding  any  irregularity  in  the 
proceeding. 

IV.  DUTIES  AND  LIABILITIES  OF  ATTORNEY  TO  CLIENT. 

A.  In  General.  It  is  the  duty  of  an  attorney  to  bring  to  the  conduct  of  his 
client's  business  the  ordinary  legal  knowledge  and  skill  common  to  members  of 


H^ew  Yorfc.— Matter  of  Mitchell,  57  N.  Y. 
App.  Div.  22,  67  N.  Y.  Suppl.  961 ;  Philadel- 
phia i;.  Postal  Tel.  Cable  Co.,  1  N.  Y.  App. 
Div.  387,  37  N.  Y.  Suppl.  291,  72  N.  Y.  St. 
617;  Greenfield  v.  New  York,  28  Hun  (N.  Y.) 
320;  Ogden  v.  Devlin,  45  N.  Y.  Super.  Ct.  631 ; 
People's  Bank  v.  Thompson,  30  N.  Y.  Suppl. 
858,  63  N.  Y.  St.  165,  24  N.  Y.  Civ.  Proe.  62; 
Ulster  County  v.  Brodhead,  44  How.  Pr. 
(N.  Y.)  411;  Chatfield  v.  Hewlett,  2  Dem. 
Surr.  (N.  Y.)  191.  See  also  Creighton  v.  In- 
gersoll,  20  Barb.  (N.  Y.)  541. 

TJtah. —  Sandberg  v.  Victor  Gold,  etc.,  Min. 
Co.,  18  Utah  66,  55  Pac.  74. 

Washington. —  Payette  v.  Willis,  23  Wash. 
299,  63  Pac.  254. 

United  States. — In  re  Herman,  50  Fed.  517 ; 
Sloo  V.  Law,  4  Blatchf.  (U.  S.)  268,  22  Fed. 
Cas.  No.  12,958. 

Canada. — See  Meyers  v.  Robertson,  1  Grant 
Ch.  (U.  C.)  439;  Montrait  v.  Williams,  24 
L.  C.  Jur.  144;  Winteler  v.  Davidson,  9 
Leg.  N.  11;  McClanaghan  v.  Gauthier,  4  Que- 
bec Super.  Ct.  72. 

A  reference  to  determine  the  amount  of 
compensation  may  be  ordered.  Yuengling  v. 
Betz,  58  N.  Y.  App.  Div.  8,  68  N.  Y.  Suppl. 
574 ;  Matter  of  Public  Works  Dept.,  58  N.  Y. 
App.  Div.  459,  69  N.  Y.  Suppl.  413. 

56.  Creighton  v.  Ingersoll,  20  Barb.  (N.  Y.) 
541;  Wolf  V.  Trochelman,  7  Rob.  (N.  Y.) 
611;  Hoffman  v.  Van  Nostrand,  14  Abb.  Pr. 

(N.  Y.)  336;  Trust  v.  Repoor,  15  How.  Pr. 

(N.  Y.)  570;  Wilkinson  v.  Tilden,  21  Blatchf. 

(U.  S.)  192,  14  Fed.  778;  Carver  v.  U.  S.,  7 
Ct.  CI.  499. 

57.  Curtis  v.  Richards,  (Ida.  1895)  40  Pac. 
57;  Matter  of  Public  Works  Dept.,  58  N.  Y. 
App.  Div.  459,  69  N.  Y.  Suppl.  413;  Howland 
V.  Taylor,  6  Hun  (N.  Y.)  237;  Hazlett  v.  Gill, 
7  Rob.  (N.  Y.)  611;  Stewart  -v.  Fleck,  6 
N.  Y.  St.  524 ;  Prentiss  v.  Livingston,  60  How. 
Pr.  (N.  Y.)  380;  Ulster  County  v.  Brodhead, 
44  How.  Pr.  (N.  Y.)  411;  Ronald  v.  Mutual 
Reserve  Fund  L.  Assoc.,  30  Fed.  228;  Wil- 
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kinson  v.  Tilden,  21  Blatchf.  (U.  S.)  192,  14 
Fed.  778. 

58.  Barkley  v.  New  York  Cent.,  etc.,  R.  Co., 
42  N.  Y.  App.  Div.  597,  59  N.  Y.  Suppl.  742 ; 
Reynolds  v.  Kaplan,  3  N.  Y.  App.  Div.  420,  38 
N.  Y.  Suppl.  764,  74  N.  Y.  St.  99 ;  Whitman 
V.  Seibert,  59  N.  Y.  Suppl.  185;  Sloo  v.  Law, 
4  Blatchf.  (U.  S.)  268,  22  Fed.  Cas.  No.  12,958. 
See  also  Philadelphia  v.  Postal  Tel.  Cable  Co., 
1  N.  Y.  App.  Div.  387,  37  N.  Y.  Suppl.  291,  72 
N.  Y.  St.  617. 

59.  Matter  of  H.,  93  N.  Y.  381;  Tuck  v. 
Manning,  53  Hun  (N.  Y.)  455,  6  N.  Y.  Suppl. 
140,  25  N.  Y.  St.  130,  17  N.  Y.  Civ.  Proc.  175. 

60.  Illinois. —  Chicago  Public  Stock  Exch. 
V.  McClaughry,  50  111.  App.  358. 

Mic^i^ran.— -Comfort  v.  Stockbridge,  38  Mich. 
342. 

Minnesota. — McFarland  v.  Butler,  11  Minn. 
72. 

Missouri. —  Milliken  v.  McBroom,  38  Mo. 
342. 

New  York. —  Krekeler  v.  Thaule,  49  How. 
Pr.  (N.  Y.)  138;  Robinson  v.  McClellan,  1 
How.  Pr.  (N.  Y.)  90. 

Wisconsin. —  Boyd  v.  Stone,  5  Wis.  240. 

Canada. —  Steel  V.  Manning,  8  Can.  L,  J.  167. 

Waiver  of  notice. —  Such  notice  may  be 
waived  by  the  opposite  party  or  his  attorney. 
Livermore  v.  Webb,  56  Cal.  489. 

61.  Hoppin  V.  Winnemucca  First  Nat. 
Bank,  25  Nev.  84,  56  Pac.  1121;  Parker  v. 
Williamsburgh,  13  How.  Pr.  (N.  Y.)  250; 
Waterhouse  v.  Freeman,  13  Wis.  339. 

62.  Jerome  v.  Boeram,  1  Wend.  (N.  Y.) 
293. 

63.  Withers  v.  Little,  56  Cal.  370;  Mag- 
nolia Metal  Co.  v.  Sterlingworth  R.  Supply 
Co.,  37  N.  Y.  App.  Div.  366,  56  N.  Y.  Suppl. 
16. 

64.  Bogardus  v.  Richtmeyer,  3  Abb.  Pr. 
(N.  Y.)  179;  Dorlon  v.  Lewis,  7  How.  Pr. 
(N.  Y.)  132. 

65.  Burroughs  v.  Molson,  8  L.  C.  Rep.  494, 
6  R.  J.  R.  Q.  317. 
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the  legal  profession,  to  act  toward  his  client  with  the  most  scrupulous  good  faith 
and  hdelity,  and  to  exercise,  in  tlie  course  of  his  employment,  that  reasonable 
care  and  diligence  which  is  usually  exercised  by  lawyers.  He  is  not  bound  to 
possess  or  exercise  the  highest  degree  of  skill,  care,  and  diligence  ;  nor  is  he  an 
insurer  or  guarantor  of  the  results  of  his  work.*^*^  For  the  consequences  of  a 
failure  to  perform  these  duties  the  attorney  is  generally  liable  to  his  client,^^ 
although  it  has  been  held  that  he  is  only  liable  for  gross  negligence.^ 

B.  Duties —  1.  In  General.  It  is  the  duty  of  an  attorney  to  make  known  to 
his  client  any  interest  he  may  have  in  the  matter  concerning  which  he  is 
employed,^^  to  be  faithful  to  the  interests  of  his  client,'^^  and  to  render  correct 
accounts    where  he  is  called  upon  to  account.    To  make  proper  payments 


66.  California. —  Gambert  v.  Hart,  44  Cal. 
542. 

Georgia. — O'Barr  v.  Alexander,  37  Ga.  195 ; 
Cox  V.  Sullivan,  7  Ga.  144,  50  Am.  Dec.  386. 

Illinois. —  Stevens  v.  Walker,  55  111.  151; 
Morrison  v.  Burnett,  56  111.  App.  129;  Strodt- 
man  v.  Menard  County,  56  111.  App.  120. 

Indiana. —  Kepler  v.  Jessupp,  11  Ind.  App. 
241,  37  K  E.  655. 

Kansas. —  Haverty  v.  Haverty,  35  Kan.  438, 
11  Pae.  364. 

Maine. —  Wilson  v.  Russ,  20  Me.  421. 

Massachusetts. —  Caverly  v.  McOwen,  123 
Mass.  574. 

Michigan. —  Babbitt  v.  Bumpus,  73  Mich. 
331,  41  N.  W.  417,  16  Am.  St.  Rep.  585. 

New  York.—  Hatch  v.  Fogerty,  33  N.  Y.  Su- 
per. Ct.  166  -  Bowman  v.  Tallman,  27  How. 
Pr.  (N.  Y.)  212. 

Grindle  v.  Rush,  7  Ohio,  pt.  II,  123; 
Gallaher  v.  Thompson,  Wright  (Ohio)  466. 

Pennsylvania. — Watson  v.  Muirhead,  57  Pa. 
St.  161,  98  Am.  Dec.  213;  Lynch  v.  Com.,  16 
Serg.  &  R.  (Pa.)  368,  16  Am.  Dec.  582. 

Rhode  Island.— Holmes  v.  Peck,  1  R.  I.  242. 

Washington. —  Isham  v.  Parker,  3  Wash. 
755,  29  Pae.  835. 

United  States. —  Spangler  v.  Sellers,  5  Fed. 
882. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  218. 

67.  Jones  v.  White,  90  Ind.  255 ;  Reilly  v. 
Cavanaugh,  29  Ind.  435;  Thompson  v.  Lob- 
dell,  7  Rob.  (La.)  369;  Young  v.  Lindsay,  3 
Wkly.  Notes  Cas.  (Pa.)  169. 

68.  Evans  v.  Watrous,  2  Port.  (Ala.)  205; 
Pennington  v.  Yell,  11  Ark.  212,  52  Am.  Dec. 
262;  Suydam  v.  Vance,  2  McLean  (U.  S.)  99, 
23  Fed.  Cas.  No.  13,657;  Purves  v.  Landell,  12 
CI.  &  F.  91,  8  Eng.  Reprint  1332. 

69.  Williams  v.  Reed,  3  Mason  (U.  S.) 
405,  418,  29  Fed.  Cas.  No.  17,733,  where 
St'ory,  J.,  said:  "An  attorney  is  bound  to  dis- 
close to  his  client  every  adverse  retainer,  and 
even  every  prior  retainer,  which  may  affect 
the  discretion  of  the  latter.  No  man  can  be 
supposed  to  be  indifferent  to  the  knowledge 
of  facts,  which  work  directly  on  his  interests, 
or  bear  on  the  freedom  of  his  choice  of  coun- 
sel. When  a  client  employs  an  attorney,  he 
has  a  right  to  presume,  if  the  latter  be  silent 
on  the  point,  that  he  has  no  engagements, 
which  interfere,  in  any  degree,  with  his  ex- 
clusive devotion  to  the  cause  confided  to  him ; 
that  he  has  no  interest,  which  may  betray  his 
judgment,  or  endanger  his  fidelity." 


70.  Illinois. —  Michigan  Stove  Co.  v.  Har- 
wood  Hardware  Co.,  71  111,,  App.  240. 

New  York.—  Hatch  v.  Fogerty,  33  N.  Y.  Su- 
per. Ct.  166. 

North  Carolina. —  Arrington  v.  Arrington, 
116  N.  C.  170,  21  S.  E.  181 ;  Gooch  v.  Peebles, 
105  N.  C.  411,  11  S.  E.  415. 

South  Carolina.- — Taylor  v.  Barker,  30  S.  C. 
238,  9  S.  E.  115. 

Texas. —  Heilbroner  v.  Douglass,  32  Tex. 
215. 

Advice  as  to  incurring  costs. —  It  is  the 

duty  of  a  solicitor  to  inform  his  client,  when 
a  trustee,  as  to  the  advisability  of  taking  pro- 
ceedings and  incurring  costs,  when  it  may  be- 
come a  question  whether  the  costs  will  have  to 
be  paid  out  of  his  private  funds  or  out  of  the 
trust  fund  or  estate.  Hagarty,  C.  J.,  in  But- 
terfield  v.  Wells,  4  Ont.  168. 

Attending  court. —  Duty  of  attorney  and 
counsel  in  a  cause  to  attend  court  until  cause 
is  disposed  of.  Bowes  v.  Sutherland,  4 
N.  Brunsw.  1. 

Entering  rules.— It  is  the  duty  of  counsel 
to  see  that  rules  obtained  by  them  are  prop- 
erly entered  in  the  minutes  of  the  court. 
Esc  p.  Glass,  7  N.  Brunsw.  88. 

71.  Where  an  attorney  is  called  upon  to 
account  he  is  bound  to  show  in  detail  what 
he  has  done  with  his  client's  money,  and  to 
justify  its  retention  or  expenditure.  He  can- 
not merely  state  that  he  has  received  it  for 
counsel  fees  and  for  moneys  which  he  has  paid 
out  for  his  client.  Matter  of  Rabv,  29  N.  Y. 
App.  Div.  225,  51  N.  Y.  Suppl.  552. 

72.  Applying  proceeds  according  to  agent's 
instructions. — An  attorney  may  rightfully  ap- 
ply the  proceeds  of  a  claim  placed  in  his  hands 
/or  collection  as  directed  by  the  party  from 
whom  he  received  it,  who  was  controlling  the 
claim  in  the  name  of,  and  as  the  agent  of,  the 
owner  of  such  claim.  Long  r.  Sampson,  4 
Ky.  L.  Rep.  532. 

To  whom  payment  should  be  made. —  In 
Marvin  r.  Ellwood,  11  Paigo  (N.  Y.)  365,  the 
court  laid  down  the  general  proposition  that 
it  is  the  duty  of  an  attorney  who  collects 
money  for  a  client  to  pay  it  over  to  such 
client  whonover  he  can  do  it  with  safetv.  See 
also  Boulden  r.  Hebol,  17  Serg.  &  R.*  (Fa.) 
312:  Penny  r.  Caldwell,  1  Bailey  (S.  C.)  345. 
But  an  attorney  who  collects  money  for  an 
agent  may  discharge  himself  by  paying  it  over 
either  to  the  agent  or  to  the  true  owner  (Wal- 
lace V.  Peck.  12  Ala.  768),  though  he  cannot 
discharge  himself  by  paying  it  to  the  payee 
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of  money  belonging  to  his  client  is  also  the  duty  of  an  attorney  where  the  pay- 
ment falls  within  the  scope  of  his  employment. 

2.  Acquiring  Property  Adversely  —  a.  In  General.  An  attorney  can  in  no 
case,  without  the  client's  consent,  buy  and  hold,  otherwise  than  in  trust,  any 
adverse  title  or  interest  touching  the  thing  to  which  his  employment  relates,  or 
put  himself  in  an  adverse  position. '^^ 

b.  At  Judicial  Sale.  When  an  attorney  purchases  at  a  judicial  sale  property 
in  relation  to  which  he  has,  in  some  way,  acted  in  a  professional  capacity the 
law  presumes  that  he  acted  for  his  client  and  regards  him  as  the  trustee  of  his 
client  respecting  the  property,  unless  he  can  show  satisfactorily  that  he  has  pur- 
chased for  himself  with  his  client's  consent,  and  that  the  transaction  was  in  every 
way  fair"^^  and  not  to  the  client's  disadvantage.    The  burden  is  on  the  attorney,. 


of  a  note,  when  the  latter  is  not,  in  fact,  the 
true  owner  (Wallace  v.  Peck,  12  Ala.  768; 
Lewis  V.  Peck,  10  Ala.  142).  Where,  however, 
the  note  is  payable  to  a  thkd  person  and  not 
indorsed,  a  payment  by  the  attorney  to  the 
payee  will  discharge  him  from  all  liability  to 
the  person  who  placed  the  same  in  his  hands. 
Peck  V.  Wallace,  19  Ala.  219.  In  some  in- 
stances, moreover,  persons  other  than  clients 
are  entitled  to  an  accounting  and  payment 
from  attorneys  as  a  result  of  dealings  between 
the  attorneys  and  their  clients.  Newcastle  v. 
Bellard,  3  Me.  369  (holding  that,  where  an 
attorney  had  collected  moneys  for  the  treas- 
urer of  a  town  in  that  capacity,  he  was  liable 
for  the  amount,  in  an  action  for  money  had 
and  received,  at  the  suit  of  the  town,  and 
that,  in  such  action,  he  could  not  set  off  any 
demand  of  his  own  against  the  treasurer  in 
his  private  capacity);  Gillespie  v.  Mulhol- 
land,  12  Misc.  (N.  Y.)  40,  33  N.  Y.  Suppl.  33, 
66  N.  Y.  St.  532  [affirming  8  Misc.  (N.  Y.) 
511,  28  N.  Y.  Suppl.  754,  59  N.  Y.  St.  407] 
(wherein  an  application  to  compel  an  at- 
torney to  pay  over  money  collected,  by  him 
was  granted,  it  appearing  that  the  original 
owner  of  the  claim,  who  employed  the  at- 
torney, agreed  to  transfer  it  to  the  petitioner 
pending  the  action  for  its  collection,  but  was 
advised  by  the  attorney  not  to  do  so  at  that 
time,  and  the  assignment  was,  therefore,  not 
executed  until  judgment  was  recovered). 

When  attorney  holds  money  in  trust. —  At- 
torneys who  withdraw  from  a  sheriff  money 
deposited  with  the  latter  as  security  for  a 
judgment  that  may  be  rendered  in  an  action 
hold  the  money  in  trust  for  both  parties  to 
the  action,  the  same  as  it  was  held  by  the 
sheriff.  Hathaway  v.  Patterson,  45  Gal.  294. 
So,  too,  an  attorney,  intrusted  with  the  collec- 
tion of  debts,  who  receives  notes  of  third  per- 
sons for  collection  as  collateral  security  for 
such  debts,  becomes  thereby  a  trustee  for  both 
debtor  and  creditor,  Scott  v.  Wickliffe,  1 
B.  Mon.  (Ky.)  353. 

73.  Bougher  v.  Scobey,  16  Ind.  151,  23  Ind. 
583;  Kelley  v.  Repetto,  (N.  J.  1901)  49  Atl. 
429;  McCraken  v.  Harned,  59  N.  J.  Eq.  190, 
44  Atl.  959;  Matter  of  Raby,  29  N.  Y.  App. 
Div.  225,  51  N.  Y.  Suppl.  552;  Marvin  v.  Ell- 
wood,  11  Paige  (N.  Y.)  365 ;  '  McDaniels  v. 
Cutler,  3  Brewst.  (Pa.)  57. 

74.  Illinois.—  Trotter  v.  Smith,  59  111.  240. 
Indiana. —  Hughes  v.  Willson,  128  Ind.  491, 

26  N.  E.  50. 
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loioa. —  Phillips  v.  Blair,  38  Iowa  649. 
Maine. —  Briggs  v.  Hodgdon,  78  Me.  514, 
7  Atl.  387. 

Michigan. —  Humphrey  v.  Hurd,  31  Mich. 
436. 

Mississippi. —  Cameron  v.  Lewis,  56  Miss.- 
601. 

Missouri. —  Eoff  v.  Irvine,  108  Mo.  378,  18 
S.  W.  907,  32  Am.  St.  Rep.  609. 

New  York. —  Giddings  v.  Eastman,  5  Paige 
(N.  Y.)  561. 

Pennsylvania. —  Smith  v.  Brotherline,  62 
Fa.  St.  461 ;  Henry  v.  Raiman,  25  Pa.  St.  354^ 
64  Am.  Dec.  703 ;  Galbraith  v.  Elder,  8  Watts 
(Pa.J  81;  Hockenbury  v.  Carlisle,  5  Watts 
&  S.  (Pa.)  348. 

Vermont. —  Davis  v.  Smith,  43  Vt.  269. 

United  States. —  Baker  v.  Humphrey,  101 
U.  S.  494,  25  L.  ed.  1065. 

Canada. — Howard  v.  Harding,  18  Grant  Ch. 
(U.  C.)  181;  Graves  v.  Henderson,  8  Grant 
Ch.  (U.  C.)  1. 

Effect  of  termination  of  relation. —  It  has 
been  held  that  if  an  attorney  be  retained  to 
defend  a  particular  title  to  real  estate  he  can 
never  thereafter,  unless  his  client  consents^ 
buy  the  opposing  title  without  holding  it  in 
trust  for  those  then  having  the  title  he  was 
employed  to  sustain.  Henry  v.  Raiman,  25 
Pa.  St.  354,  64  Am.  Dec.  703. 

Taking  mortgage  to  secure  attorney's  per- 
sonal claim. —  Where  a  client  left  notes  given 
for  the  purchase-price  of  machinery  with  his 
attorney  for  collection,  the  notes  stating  that 
the  machinery  should  belong  to  the  client  un- 
til paid  for,  and  the  attorney  took  a  mort- 
gage on  the  machinery,  and  recorded  it,  to  se- 
cure an  indebtedness  to  himself,  the  attor- 
ney's mortgage  did  not  take  priority  over  his 
client's  subsequent  mortgage,  for  the  reason 
that  an  attorney  cannot  subordinate  the  rights 
and  interests  of  his  client  to  his  own.  Tay- 
lor V.  Barker,  30  S.  C.  238,  9  S.  E.  115. 

75.  An  attorney  who  sustains  no  profes- 
sional relation  to  the  parties  concerned  may 
purchase  property  at  judicial  sales  the  same 
as  other  persons.  Taylor  v.  Boardman,  24 
Mich.  287 ;  Bowers  v.  Virden,  56  Miss.  595 ; 
Christian  v.  O'Neal,  46  Miss.  669;  Sallade's 
Appeal,  36  Pa.  St.  429. 

76.  Where  the  attorney  acted  in  perfect 
fairness  and  good  faith  and  in  no  manner  in 
opposition  to  the  interest  of  his  client,  it  has 
been  held  that  the  mere  relation  of  attorney 
and  client  does  not,  of  itself,  disable  the  at- 
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and,  if  liis  interest  as  a  purchaser  may  conflict  with  his  duty  as  an  attorney,  the 
sale  will  be  held  void  or  the  attorney  charged  as  a  trustee,'^^  at  the  option  of 
the  client.''^ 


torney  of  a  judgment  creditor  from  buying 
for  his  own  account  at  a  sale  in  execution. 
Hyams  v.  Herndon,  36  La.  Ann.  879;  Relf  v. 
Ives,  10  La.  509.  See  also  Hess  v.  Voss,  52 
111.  472;  Page  v.  Stubbs,  39  Iowa  537;  Mc- 
Kenna  v.  Van  Blarcom,  109  Wis.  271,  85 
N.  W.  322. 

Purchases  by  an  attorney  were  upheld  in 
the  following  cases: 

Arkansas. —  Pack  v.  Crawford,  29  Ark.  489. 

California. —  Porter  v.  Peckham,  44  Cal. 
204. 

Iowa. —  Baker  v.  Davenport  First  Nat. 
Bank,  77  Iowa  615,  42  N.  W.  452;  Baker  v. 
Davis,  35  Iowa  184. 

Louisiana. —  Relf  v.  Ives,  10  La.  509. 

Minnesota. —  Rogers  v.  Gaston,  43  Minli. 
189,  45  N.  W.  427. 

Missouri. —  Grayson  v.  Weddle,  63  Mo.  523. 

Ohio. —  Wade  v.  Pettibone,  14  Ohio  557 
[affirming  11  Ohio  57,  37  Am-  Dec.  408]. 

Pennsylvania. — Devinnej  v.  Norris,  8  Watts 
(Pa.)  314;  Dobbins  v.  Stevens,  17  Serg.  &  R. 
(Fa.)  13. 

South  Carolina. —  Wilson  v.  Cantrell,  40 
S.  C.  114,  18  S.  E.  517;  Le  Conte  v.  Irwin,  19 
S.  C.  554. 

-  United  States.—  The  Ruby,  38  Fed.  622. 
Purchases  by  an  attorney  were  not  npheld 

in  Kreitzer  v.  Crovatt,  94  Ga.  694,  21  S. 
585;  Crayton  v.  Spullock,  87  Ga.  326,  13  S.  E. 
561;  Gooch  v.  Peebles,  105  N.  C.  411,  11  S.  E. 
415;  In  re  Taylor  Orphan  Asylum,  36  Wis. 
534. 

77.  Alabama. — Pearce  v.  Gamble,  72  Ala. 
341. 

Arkansas. —  Wright  v.  Walker,  30  Ark.  44. 
Georgia. —  Kennedy  v.  Redwine,  59  Ga.  327. 
Illinois.— n^rr  v.  Payson,  157  111.  244,  41 
N.  E.  732. 

-  Iowa. —  Reickhoff  v.  Brecht,  51  Iowa  633,  2 
N.  W.  522;  Harper  v.  Perry,  28  Iowa  57. 

Kansas. —  Cunningham  v.  Jones,  37  Kan. 
477,  15  Pac.  572,  1  Am.  St.  Rep.  257. 

Kentucky. —  Smith  v.  Thompson,  7  B.  Mon. 
(Ky.)  305;  Busey  v.  Hardin,  2  B.  Mon.  (Ky.) 
407;  Howell  v.  McCreery,  7  Dana  (Ky.)  388. 

Louisiana. —  Brigham  v.  Newton,  49  La. 
Ann.  1539,  22  So.  777. 

Michigan. —  Taylor  v.  Young,  56  Mich.  285, 
22  N.  W.  799. 

Mississippi. —  Johnson  v.  Outlaw,  56  Miss. 
541. 

Missouri. —  Bliss  v.  Prichard,  67  Mo.  181; 
Aultman  v.  Loring,  76  Mo.  App.  66;  Burke 
V.  Daly,  14  Mo.  App.  542. 

Nebraska. —  Olson  v.  Lamb,  56  Nebr.  104, 
76  N.  W.  433,  71  Am.  St.  Rep.  670. 

Neiv  York. —  Johnstone  v.  O'Connor,  ( N,  Y. 
1900)  57  N.  E.  1113;  Case  v.  Carroll,  35 
N.  Y.  385;  Hawley  v.  Cramer,  4  Cow.  (N.  Y.) 
717. 

Onto.— Wade  v.  Pett.oone,  11  Ohio  57,  37 
Am.  Dec.  408. 

Pennsylvania. —  Fisher  V.  Knox,  13  Pa.  St. 
622,  53  Am.  Dec.  503;  Downey  v.  Gerrard,  3 


Grant  (Pa.)  64;  Leisenring  v.  Black,  5  Watts 
(Pa.)  303,  30  Am.  Dec.  322;  Cleavinger  v. 
Reimar,  3  Watts  &  S.  (Pa.)  486;  Albright  y. 
Mercer,  14  Pa.  Super.  Ct.  63. 

Texas. —  Thomas  v.  Morrison,  92  Tex.  329, 
48  S.  W.  500. 

West  Virginia. —  Newcomb  v.  Brooks,  16 
W.  Va.  32. 

Wisconsin. —  Ellis  v.  Allen,  99  Wis.  598,. 
74  N.  W.  537,  75  N.  W.  949;  O'Dell  v.  Rog- 
ers, 44  Wis.  136. 

United  States. —  Stockton  v.  Ford,  11  How.. 
(U.  S.)  232,  13  L.  ed.  676;  Manning  v.  Hay- 
den,  5  Sawy.  (U.  S.)  360,  16  Fed.  Cas.  No. 
9,043,  8  Am.  L.  Rec.  38,  7  Reporter  423,  424, 
1  San  Fran.  L.  J.  85,  13  West.  Jur.  317,  318.. 

England. —  Ex  p.  James,  8  Ves.  Jr.  337. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  251. 

"This  rule  is  alike  necessary  to  preserve- 
the  dignity  and  integrity  of  the  legal  profes- 
sion, and  to  protect  the  interests  of  a  depend- 
ent and  confiding  clientage;  and  in  the  en- 
forcement of  it  courts  will  not  hesitate, 
because  the  injury  to  the  client  does  not  fully 
appear,  or  a  positive  intention  on  the  part  of 
the  attorney  to  gain  an  advantage  is  not 
shown."  Manning  v.  Hayden,  5  Saw.  (L^.  S.}- 
360,  381,  16  Fed.  Cas.  No.  9,043,  8  Am.  L. 
Rec.  38,  7  Reporter  423,  424,  1  San  Fran.. 
L.  J.  85,  13  West.  Jur.  317,  318. 

78.  Laches. —  A  client  must  exercise  his. 
right  to  treat  the  attorney  as  a  trustee  for 
his  benefit  within  a  reasonable  time.  What 
constitutes  a  reasonable  time  depends  upon 
the  facts  of  each  case  and  rests  in  the  discre- 
tion of  the  court. 

Illinois. —  Herr  v.  Payson,  157  111.  244,  41 
N.  E.  732. 

Iowa. —  Eckrote  v.  Myers,  41  Iowa  324. 

Mississippi. —  Johnson  v.  Outlaw,  56  ]\Iiss.. 
541. 

Missouri. —  Ward  v.  Brown,  87  ^Mo.  468 
(nine  years)  ;  Bliss  v.  Prichard,  67  Mo.  181 
(eight  years)  ;  Wilber  v.  Robinson,  29  Mo. 
App.  157. 

0/iio.— Wade  v.  Pettibone,  11  Ohio  57,  37 
Am.  Dec.  408. 

See,  however,  Manning  v.  Havden,  5  Sa\\y. 
(U.  S.)  360,  16  Fed.  Cas.  No.' 9.043,  8  Am. 
L.  Rec.  38,  7  Reporter  423.  424.  1  San  Fran. 
L.  J.  85,  13  West.  Jur.  317,  318,  where  a 
lapse  of  cloven  years  was  held,  under  all  the 
circumstances  of  the  case.,  not  to  be  hiches. 

Prompt  action  is  especially  incumbent  on 
the  client  where  there  has  been  no  nvoral  tur- 
pitude in  the  conduct  of  the  attorney,  or 
where  a  delay  in  the  assertion  of  the  client's 
riglits  will  affect  the  jKisition  of  the  parties 
to  the  transaction,  or  the  value  of  the  prop- 
erty.   Johnson  r.  Outlaw.  50  Miss.  541. 

79.  Third  persons  cannot  set  up  the  right 
of  the  attorney's  client  to  treat  the  attorney 
as  trustee.  It  is  solely  a  question  between 
the  attornev  and  his  client.  Leach  r.  Fowler^ 
22  Ark.  143;  Estes  v.  Boothe,  20  Ark.  583. 

riV.  B.  2.  bl 
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c.  Outstanding  Claims  Against  Client.  An  attorney  cannot,  without  his 
client's  consent,  buy  and  hold  for  himself  or  a  tiiird  person  claims  outstanding 
against  his  client  or  his  client's  estate,  but  will  hold  such  claims  as  trustee  for  his 
client  or  the  estate.^*^ 

3.  Dealings  With  Client  —  a.  In  General.  Owing  to  the  confidential  and 
fiduciary  relation  between  an  attorney  and  his  client  and  to  the  infiuence  of  the 
attorney  over  his  client  growing  out  of  that  relation,^^  courts  of  law,  and 
especially  of  equity,  scrutinize  most  closely  all  transactions  between  an  attorney 
and  his  client.^^    To  sustain  a  transaction  ol  advantage  to  himself  with  his  client, 


See  also  Alwood  Mansfield,  59  111.  496; 
Cowan  V.  Barret,  18  Mo.  257;  Purcell  v.  En- 
right,  31  N.  J.  Eq.  74;  Holland  Trust  Co.  v. 
Hogan,  17  N.  Y.  Suppl.  919,  44  N.  Y.  St. 
577;  Giddings  Eastman,  5  Paige  (K  Y.) 
561. 

80.  California. —  Sutliff  v.  Clunie,  ( Cal. 
1894)  37  Pac.  224. 

Georgia. —  Larey  v.  Baker,  86  Ga.  468,  12 
S.  E.  684. 

Illinois. —  Sutherland  v.  Reeve,  151  111.  384, 
38  N.  E.  130. 

Indiana. —  Manhattan  Cloak,  etc.,  Co.  v. 
Dodge,  120  Ind.  1,  21  N.  E.  344,  6  L.  R.  A. 
369. 

Kentucky.—  Smith  v.  Craft,  22  Ky.  L.  Rep. 
643,  58  S.  W.  500;  Shanklin  v.  Meyler,  5  Ky. 
L.  Rep.  296. 
■  England. —  Carter  v.  Palmer,  8  CI.  &  F. 
657,  8  Eng.  Reprint  256,  holding  that  al- 
though the  confidential  employment  ceases, 
the  disability  continues  as  long  as  the  rea- 
sons on  which  it  is  founded  continue  to 
operate. 

81.  Reason  for  rule. —  "It  is  obvious  that 
this  relation  must  give  rise  to  great  confi- 
dence between  the  parties,  and  to  very  strong 
influence  over  the  actions  and  rights  and  in- 
terests of  the  client.  The  situation  of  an 
attorney  or  solicitor  puts  it  in  his  power  to 
avail  himself,  not  only  of  the  necessities  of 
his  client,  but  of  his  good  nature,  liberality 
and  credulity,  to  obtain  undue  advantages, 
bargains  and  gratuities.  Hence,  the  law, 
with  a  wise  providence,  not  only  watches  over 
all  the  transactions  of  parties  in  this  pre- 
dicament, but  it  often  interposes  to  declare 
transactions  void  which,  between  other  per- 
sons, would  be  held  unobjectionable."  Story 
Eq.  Juris.  §  310  [quoted  in  Gruby  v.  Smith, 
13  111.  App.  43,  45].  See  also  Gray  v.  Em- 
mons, 7  Mich.  533,  548. 

82.  California. —  Kisling  V.  Shaw,  33  Cal. 
425,  91  Am.  Dec.  644. 

Connecticut. —  Mills  v.  Mills,  26  Conn.  213. 

Illinois. —  Sutherlanid  v.  Reeve.  151  111.  384, 
38  N.  E.  130;  Rolfe  v.  Rich,  149  111.  436,  35 
N.  E.  352;  Staley  v.  Dodge,  50  111.  43;  Jen- 
nings V.  McConnel,  17  111.  148;  Gruby  v. 
Smith,  13  111.  App.  43. 

Indiana. —  McCormick  v.  Malin,  5  Blackf. 
(Ind.)  509. 

Iowa. —  Ryan  v.  Ashton,  42  Iowa  365 ;  Pol- 
son  V.  Young,  37  Iowa  196  (conveyance  in 
part  consideration  of  excessive  fees ) . 

Kansas. —  Yeamans  v.  James,  27  Kan.  195. 

Kentucky. —  Dodge  v.  Foulks,  11  B.  Mon. 
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(Ky.)  178;  Downing  v.  Major,  2  Dana  (Ky.) 
228;  Bibbi;.  Smith,  1  Dana  (Ky.)  580. 

New  Jersey. —  Dunn  v.  Dunn,  42  N.  J.  Eq. 
431,  7  Atl.  842;  Cleine  v.  Englebrecht,  41 
N.  J.  Eq.  498,  5  Atl.  718. 

New  York. — -Mason  v.  Ring,  3  Abb.  Dec. 
(N.  Y.)  210,  2  Abb.  Pr.  N.  S.  (N.  Y.)  322; 
Turnbull  v.  Banks,  22  N.  Y.  App.  Div.  508, 
48  N.  Y.  Suppl.  40  (mortgage  to  secure 
excessive  fee) ;  Haight  v.  Moore,  37  N.  Y. 
Super.  Ct.  161;  Barry  v.  Whitney,  3  Sandf. 
(N.  Y.)  696,  Code  Rep.  N.  S.  (N.  Y.)  101; 
Gallup  V.  Henderson,  6  N.  Y.  Suppl.  914, 
25  N.  Y.  St.  506,  507  [affirmed  in  127  N.  Y. 
667,  28  N.  E.  254,  38  K  Y.  St.  1015] ;  Starr  t\ 
Vanderheyden,  9  Johns.  (N.  Y.)  253,  6  Am. 
Dec.  275;  Howell  v.  Ransom,  11  Paige  (N.  Y.) 
538;  Ellis  v.  Messervie,  11  Paige  (K  Y.) 
467;  Lewis  v.  J.  A.,  4  Edw.  (N.  Y.)  599; 
De  Rose  v.  Fay,  4  Edw.  (N.  Y.)  40. 

Scuth  Carolina. — Miles  v.  Ervin,  1  McCord 
Eq.  {S.  C.)  524,  16  Am.  Dec.  623. 

Tennessee.— Rose  v.  Mynatt,  7  Yerg.  (Tenn.) 
30. 

Washington. —  Gaflfney  v.  Jones,  18  Wash. 
311,  51  Pac.  461. 

England. —  Newman  v.  Payne,  4  Bro.  Ch. 
350,  2  Ves.  Jr.  199;  Savery  v.  King,  5  H.  L. 
Cas.  627,  2  Jur.  N.  S.  503,  25  L.  J.  Ch.  482, 
4  Wkly.  Rep.  571,  10  Eng.  Reprint  1046; 
Gibson  v.  Jeyes,  6  Ves.  Jr.  266,  5  Rev.  Rep. 
295. 

Canada. —  See  Dewar  v.  Sparling,  18  Grant 
Ch.  (U.  C.)  633;  Grantham  v.  Hawke,  4 
Grant  Ch.  (U.  C.)  582;  Davis  v.  Hawke,  4 
Grant  Ch.  (U.  C.)  394;  Galbraith  v.  Irving, 
8  Ont.  751. 

See  5  Cent.  Dig.  tit.  "Attorliey  and  Client," 
§  239. 

Transactions  between  attorney  and  client 
were  upheld  in  the  following  cases : 

Alabama. — Ware  v.  Russell,  70  Ala.  174,  45 
Am,  Rep.  82. 

California. —  Cousins  v.  Partridge,  79  Cal. 
224,  21  Pac.  745. 

Illinois. —  Donahoe  v.  Chicago  Cricket  Club, 
177  111.  351,  52  N.  E.  351. 

Kansas. —  Yeamans  v.  James,  27  Kan.  195. 

Kentucky. —  Davis  v.  Smith,  11  Ky.  L.  Rep. 
216,  11  S.  W.  810. 

Louisiana. — ^McElrath  v.  Dupuy,  2  La.  Ann. 
520. 

New  York. —  Zogbaum  v.  Parker,  66  Barb. 
(N.  Y.)  341. 

Oregon. —  Ah  Foe  v.  Bennett,  35  Greg.  231, 
58  Pac.  508;  Bingham  v.  Salene,  15  Greg. 
208,  14  Pac.  523,  3  Am.  St.  Rep.  152. 
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the  attorney  has  the  burden  of  showing,  not  only  that  he  used  no  undue  influ- 
ence, but  that  lie  gave  his  client  all  the  information  and  advice  which  it  would 
have  been  his  duty  to  give  if  he  himself  had  not  been  interested,  and  that  the 
transaction  was  as  beneficial  to  the  client  as  it  would  have  been  had  the  client 
dealt  with  a  stranger.^^ 

b.  Agreements  For  Additional  Compensation.  An  agreement  made  between 
an  attorney  and  his  client,  after  the  fiduciary  relation  has  commenced,  -whereby 
the  attorney  is  to  secure  greater  compensation  than  was  at  first,  either  expressly 
or  impliedly,  agreed  upon,  is  valid  and  enforceable  only  to  the  extent  of  reason- 
able compensation  for  the  attorney's  services.^* 


United  States. —  Goldthwaite  v.  Whitney, 
50  Fed.  668. 

Canada. —  Bell  v.  Cochrane,  5  Brit.  Col. 
211;  McLennan  v.  McDonald,  14  Grant  Ch. 
(U.  -C.)  61;  Rees  v.  Wittrock,  6  Grant  Ch. 
(U.  C.)  418. 

83.  California. —  Felton  v.  Le  Breton,  92 
Cal.  457,  28  Pac.  490;  Kisling  v.  Shaw,  33 
Cal.  425,  91  Am.  Dec.  644. 

Illinois.— Wniin  v.  Burdette,  172  111.  117, 
49  N.  E.  1000;  Elmore  v.  Johnson,  143  111. 
513,  32  N.  E.  413,  36  Am.  St.  Rep.  401,  21 
L.  R.  A.  366 ;  Zeigler  v.  Hughes,  55  111.  288 ; 
Jennings  v.  McConnel,  17  111.  148;  Ward  t'. 
Yancey,  78  111.  App.  368 ;  Faris  v.  Briscoe,  78 
111.  App.  242. 

Iowa. —  Ryan  v.  Ashton,  42  Iowa  365. 

Kansas. —  Yeamans  v.  James,  27  Kan.  195; 
Matthews  v.  Robinson,  7  Kan.  App.  118,  53 
Pac.  81. 

Kentucky. —  Carter  v.  West,  93  Ky.  211,  14 
Ky.  L.  Rep.  191,  19  S.  W.  592;  Richardson  v. 
Hagan,  9  Ky.  L.  Rep.  196. 

Maine. —  Dunn  v.  Record,  63  Me.  17. 

Maryland.  —  Merryman  v.  Euler,  59  Md. 
588,  43  Am.  Rep.  564. 

New  Hampshire. — Whipple  v.  Barton,  63 
N.  H.  613,  3  Atl.  922. 

New  Jersey. — Porter  v.  Bergen,  54  N.  J.  Eq. 
405,  M  Atl.  1067;  Condit  v.  Blackwell,  22 
N.  J.  Eq.  481;  Brown  v.  Bulkley,  14  N.  J.  Eq. 
451. 

Neio  York. — Couse  v.  Horton,  23  K.  Y.  App. 
Div.  198,  49  N.  Y.  Suppl.  132;  Haight  v. 
Moore,  37  N.  Y.  Super.  Ct.  161;  Evans  v. 
Ellis,  5  Den.  (N.  Y.)  640;  Hawley  v.  Cramer, 
4  Cow.  (N.  Y.)  717;  Howell  v.  Ransom,  11 
Paige  (N.  Y.)  538;  De  Rose  v.  Fay,  4  Edw. 
(N.  Y.)  40;  Berrein  v.  McLan3,  Hoffm. 
(N.  Y.)  421. 

South  Carolina. — Miles  v.  Ervin,  1  McCord 
Eq.  (S.  C.)  524,  16  Am.  Dec.  623. 

Tennessee. —  Planters'  Bank  v.  Hornberger, 

4,  Coldw.  (Tenn.)  531. 

Texas. —  Cooper  v.  Lee,  75  Tex.  114,  12 

5.  W.  483. 

United  States.— U.  S.  v.  Coffin,  83  Fed.  337 ; 
Rogers  v.  R.  E.  Lee  Min.  Co.,  3  McCrary 
(U.  S.)  76,  9  Fed.  721,  14  Centr.  L.  J.  168, 
13  Reporter  39. 

England. —  Savery  v.  King,  5  H.  L.  Cas. 
627,  2  Jur.  N.  S.  503,  25  L.  J.  Ch.  482,  4 
Wkly.  Rep.  571,  10  Eng.  Reprint  1046;  Gib- 
son V.  Jeyes,  6  Ves.  Jr.  266.  5  Rev.  Rep.  295. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  248. 
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Effect  of  termination  of  relation. —  The  rule 
applies  even  after  the  relation  of  attorney 
and  client  has  ceased,  where  the  influence  of 
that  relation  still  continues  (Mason  v.  Ring, 
3  Abb.  Dec.  (N.  Y.)  210,  2  Abb.  Pr.  N.  S. 
(N.  Y.)  322;  Wood  v.  Downes,  18  Ves.  Jr. 
120,  11  Rev.  Rep.  160;  Wright  v.  Proud,  13 
Ves.  Jr.  136) ;  but  where  the  relation  and  in- 
fluence have  entirely  ceased,  so  that  the  parties 
are  dealing  at  arm's  length,  to  avoid  the  trans- 
action the  former  client  must  show  that  it  was 
procured  by  the  attorney  by  actual  fraud 
(Tancre  v.  Reynolds,  35  Minn.  476,  29  N.  W. 
171 ) .  Even  though  a  decree  of  divorce  has  been 
obtained,  the  fiduciary  relations  are  not  ter- 
minated, provided  the  attorney  continues  to 
attend  to  the  arranging  of  property  matters 
between  the  parties ;  and  a  deed  made  during 
that  time  by  the  client  to  the  attorney  is 
made  while  the  fiduciary  relation  exists.  Wil- 
lin  V.  Burdette,  172  111.  117,  49  N.  E.  1000. 

84.  Alabama. — White  v.  Tolliver.  110  Ala. 
300,  20  So.  97;  Dickinson  v.  Bradford,  59 
Ala.  581,  31  Am.  Rep.  23;  Lecatt  v.  Sallee,  3 
Port.  (Ala.)  115,  29  Am.  Dec.  249. 

Iowa. —  Bolton  v.  Daily,  48  Iowa  348. 

Kentucky. —  Bibb  v.  Smith,  1  Dana  (Kv.) 
580. 

Neio  York. —  Haight  v.  Moore,  37  N.  Y. 
Super.  Ct.  161. 

Ohio. — Carlton  v.  Dustin,  9  Ohio  Dec.  (Re- 
print) 51,  10  Cine.  L.  Bui.  294. 

Tennessee. — Rose  v.  Mynatt.  7  Yerg.  (Tenn.) 
30 ;  Phillips  v.  Overton,  4  Hayvv.  ( Tenn. ) 
291. 

Texas. —  Waterbury  v.  Laredo,  68  Tex.  565, 
5  S.  W.  81. 

Virginia. —  Thomas  v.  Turner,  87  Va.  1,  12 
S.  E.  149,  668. 

Canada. —  See  Ford  v.  Mason,  16  Out.  Pr. 
25. 

See  5  Cent.  Dig.  tit.  "Attoiney  and  Client." 
§  241. 

To  sustain  a  confession  of  judgment  from 

a  client  to  his  attorney,  the  hitter  must  show 
that  such  confession  was  made  with  entire 
fairness  and  after  a  full  knowledge  of  all  the 
circumstances.  Yonge  r.  Hooper.  73  Ala. 
119;  De  Rose  r.  Fay,  4  Edw.  (N.  Y.)  40; 
Matter  of  Post,  3  Edw.  ( N.  Y. )  365 :  Wise  i\ 
Hardin,  5  S.  C.  325. 

Effect  of  statutes  authorizing  contract  for 
compensation. —  A  codo  which,  in  oxtonding 
the  rights  of  attorneys  by  allowing  thorn  to 
contract  with  their  clients  as  to  compensa- 
tion beyond  the  allowances  given  by  statute, 
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c.  Assignments  of  Judgments.  An  assignment  of  a  judgment  by  a  client  to 
his  attorney  is  not  necessarily  void,  but,  owing  to  the  confidential  relations  of  the 
parties,  the  law  casts  upon  the  attorney  the  burden  of  establishing  its  perfect 
fairness,  equity,  and  adequacy  of  consideration.^^ 

d.  Fraudulent  Transfers.  Where  a  transfer  of  property  is  made  from  a 
client  to  his  attorney,  for  the  purpose  of  defrauding  creditors,  the  parties  are  not 
regarded  as  in  pari  delicto,  but  the  client  will  be  relieved  if  it  can  be  done  with- 
out injury  to  an  innocent  purchas^r.^^ 

e.  Gifts.  While  a  gift  from  a  client  to  an  attorney,  during  the  relation,  is  not 
void  ipso  facto    it  is  viewed  by  the  courts  with  the  greatest  suspicion. 

f.  Sales.  The  law  does  not  absolutely  prohibit  a  sale  of  property  by  a 
client  to  his  attorney,  and  such  a  sale  will  be  sustained  when  the  transaction  is 
open,  honest,  and  fair,  and  no  undue  influence  has  been  used  by  the  attorney but 
the  burden  of  proving  fairness  is  on  the  latter.^^ 


relieved  attorneys  from  a  disability  which 
before  existed,  did  not  relieve  their  dealings 
with  their  clients  from  the  supervision  which 
the  courts  have  at  all  times  exercised.  Haight 
V.  Moore,  37  K  Y.  Super.  Ct.  161.  See  also 
Whitehead  v.  Kennedy,  69  N.  Y.  462. 

Agreement  of  indemnity. —  It  has  been  held 
that  an  agreement  by  an  attorney  that,  in 
consideration  of  defendant's  appealing  from 
a  judgment  against  him  and  paying  the  at- 
torney a  certain  fee,  the  latter  would  pay 
whatever  judgment  was  ultimately  recovered 
-against  the  defendant  on  appeal,  is  void  as 
against  public  policy,  and  cannot  be  enforced 
by  either  the  attorney  or  the  client.  Adye 
V.  Hanna,  47  Iowa  264,  29  Am.  Rep.  484. 
See  also  Lindsey  v.  Jones,  23  Ala.  835 ;  Board- 
man  V.  Thompson,  25  Iowa  487 ;  Struckmeyer 
V.  Lamb,  64  Minn.  57,  65  N.  W.  930;  Morrill 
V.  Graham,  27  Tex.  646. 

85.  Morrison  v.  Smith,  130  111.  304,  23 
N.  E.  241;  Newberg  f.  Schwab,  49  N.  Y. 
Super.  Ct.  232,  5  N.  Y.  Civ.  Proc.  19 ;  Mona- 
ghan  V.  Downs,  3  Kulp  (Pa.)  133.  See  also 
Anonymous,  16  Abb.  Pr.  (N.  Y.)  423;  Howell 
V.  Ransom,  11  Paige  (N.  Y.)  538. 

86.  Herrick  v.  Lynch,  150  111.  283,  37 
N.  E.  221  [affirming  49  111.  App.  657] ;  Place 
V.  Hay  ward,  117  N.  Y.  487,  23  N.  E.  25,  27 
N.  Y.  St.  710;  Ford  v.  Horrington,  16  N.  Y. 
285;  Goodenough  v.  Spencer,  15  Abb.  Pr.  N.  S. 
(N.  Y.)  248,  46  How.  Pr.  (N.  Y.)  347. 

87.  "A  client,  for  example,  may  naturally 
entertain  a  kindly  feeling  towards  an  attor- 
ney or  solicitor  by.  whose  assistance  he  has 
long  benefited ;  and  he  may  fairly  and  wisely 
desire  to  benefit  him  by  a  gift.  ...  No  law 
that  is  tolerable  among  civilized  men,  men 
who  have  the  benefits  of  civility,  without  the 
evils  of  excessive  refinement  and  overdone 
subtlety,  can  ever  forbid  such  a  transaction, 
provided  the  client  be  of  mature  age  and  of 
sound  mind,  and  there  be  nothing  to  show 
that  the  deception  was  practiced."  Hunter 
V.  Atkins,  3  Myl.  &  K.  113,  135,  10  Eng.  Ch. 
113. 

88.  Nesbit  v.  Lockman,  34  N.  Y.  167;  Har- 
ris V.  Tremenheere,  15  Ves.  Jr.  34,  10  Rev. 
Rep.  5.  See  also  Wright  v.  Proud,  13  Ves. 
Jr.  136,  138,  where  Lord  Erskine  rendered  a 
dictum  that  "  independent  of  all  fraud,  an 
attorney  shall  not  take  a  gift  from  his  client, 
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while  the  relation  subsists ;  though  the  trans- 
action may  be,  not  only  free  from  fraud,  but, 
the  most  moral  in  its  nature ;  "  "a  dictum,'* 
Lord  Brougham  observed  in  Hunter  v.  Atkins, 
3  Myl.  &  K.  113,  136,  10  Eng.  Ch.  113, 
"  reduced  ...  to  this,  that  it  is  almost  im- 
possible for  a  gift  from  a  client  to  attorney 
to  stand,  because  the  difficulty  is  extreme  of 
showing  that  everything  was  voluntary  and 
fair,  and  with  full  warning  and  perfect  knowl-^ 
edge." 

89.  Such  contracts  are  voidable  at  the  elec- 
tion of  the  client  (Rogers  v.  R.  E.  Lee  Min. 
Co.,  3  McCrary  (U.  S.)  76,  9  Fed.  721,  14 
Centr.  L.  J.  168,  13  Reporter  39),  whether 
or  not  false  representations  were  made  to  in- 
duce him  to  sell  his  claim,  or  even  if  the 
claim  was  sold  for  an  adequate  price  (Lane- 
V.  Black,  21  W.  Va.  617). 

90.  Subject-matter  of  suit. —  The  purchase, 
by  an  attorney  from  his  client,  of  the  sub- 
ject-matter of  a  suit,  pendente  lite,  has  been 
held  absolutely  void,  both  on  general  princi- 
ples and  because  it  is  champerty.  West  v. 
Raymond,  21  Ind.  305;  Handlin  v.  Davis,  81 
Ky.  34,  4  Ky.  L.  Rep.  675;  Berrien  v.  Me- 
Lane,  Hoffm.  (N.  Y.)  420;  Hall  v.  Hallet,  1 
Cox  Ch.  134,  1  Rev.  Rep.  3 ;  Wood  v.  Downes, 
18  Ves.  Jr.  120,  11  Rev.  Rep.  160.  But  see 
Lewis  V.  Broun,  36  W.  Va.  1,  14  S.  E.  444, 
holding  that  a  purchase  of  the  subject-matter 
of  a  suit  could  not  be  avoided,  where  such 
purchase  had  been  ratified  and  confirmed  by 
the  client, 

91.  Laclede  Bank  v.  Keeler,  109  111.  385,- 
Mitchell  V.  Colby,  95  Iowa  202,  63  N.  W. 
769;  Oakes  v.  Smith,  17  Grant  Ch.  (U.  C.) 
660.  See  also  In  re  Bartlett,  1  U.  C.  Q.  B. 
252;  Paul  v.  Johnson,  12  Grant  Ch.  (U.  C.) 
474., 

An  attorney  assuming  the  position  of  pur- 
chaser and  adviser  is  bound,  to  observe  the- 
utmost  good  faith  toward  the  party  with 
whom  he  is  dealing,  and  to  draft  all  papers 
with  sufficient  care  and  professional  skill,  so 
as  to  make  them  express  the  real  understand- 
ing and  agreement  of  the  parties.  Payne  v, 
Avery,  21  Mich.  524. 

92.  Ross  V.  Payson,  160  111.  349,  43  N.  E. 
399;  Roby  v.  Colehour,  135  HI.  300,  25  N.  E. 
777;  Zeigler  v.  Hughes.  55  111.  288;  Howell 
V.  Ransom,  11  Paige  (N.  Y.)  538.  Compare 
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C.  Liabilities — l.  In  General  —  a.  Fop  Fraud.  An  attorney  is  liable  for 
fraud  if  he  conceals  an  adverse  interest  held  by  him  whereby  his  client  suffers 
loss.^^  It  also  being  his  duty  to  advise  his  client  promptly  whenever  he  has 
information  which  it  is  important  the  client  should  receive,  he  is  liable  for  fraud 
if  he  conceals  any  such  material  fact  which  should  have  been  communicated  to 
his  client.^*    Actual  fraud  is  not  necessary .^^ 

b.  Fop  Money  Collected.  As  the  relation  between  attorney  and  client  in  regard 
to  money  collected  is  in  general  the  fiduciary  one  of  agent  and  principal,  an  attor- 
ney who  fails  to  pay  over^^  money  or  property  collected  is  liable  for  its  value  ^  as 
of  the  time  of  the  conversion.*^    If,  however,  it  has  been  customary  for  an  attor- 


Jenkins  v.  Einstein,  3  Bias.  (U.  S.)  128,  13 
Fed.  Cas.  No.  7,265. 

93.  Gibbons  v.  Hoag,  95  111.  45;  Hoopes  v. 
Burnett,  26  Miss.  428. 

Mere  concealment  of  the  fact  of  an  adverse 
retainer  is  not  a  necessary  presumption  of 
fraud.  Williams  v.  Reed,  3  Mason  (U.  S.) 
405,  29  Fed.  Cas.  No.  17,733. 

Treble  damages. —  Under  a  statute  making 
an  attorney  who  has  been  guilty  of  any  de- 
ceit with  intent  to  defraud  any  party  liable 
for  treble  damages,  it  has  been  held  that  the 
transaction  must  have  reference  to  a  pending 
suit.   Looff  V.  Lawton,  97  N.  Y.  478. 

Annulment  of  transaction. —  Where  an  at- 
torney has  misled  his  client  by  fraudulent 
concealment  of  material  matters  or  by  false 
statements,  .the  transaction  will  be  annulled. 
McLead  v.  Applegate,  127  Ind.  349,  26  N.  E. 
830. 

94.  Hoopes  v.  Burnett,  26  Miss.  428 ;  Baker 
'0.  Humphrey,  101  U.  S.  494,  25  L.  ed.  1065. 

95.  Hoopes  v.  Burnett,  26  Miss.  428 ; 
Wheaton  v.  Newcombe,  48  N.  Y.  Super.  Ct. 
215;  Baker  v.  Humphrey,  101  U.  S.  494,  25 
L.  ed.  1065. 

A  client  cannot  maintain  an  action  against 
her  attorney  for  alleged  bad  faith  in  securing 
for  her  a  compromise  settlement  in  an  action 
in  which  nothing  could  have  been  legally  re- 
covered, where  the  settlement  was  the  result 
of  proper  negotiations,  and  was  only  accepted 
after  consultation  with  her  father,  although 
at  the  time  she  was  a  minor.  Phillips  v. 
Rhodes,  2  Colo.  App.  70,  29  Pac.  1011. 

96.  Loss  through  third  persons. —  As  the 
responsibility  of  an  attorney  for  money  col- 
lected is  that  of  an  ordinary  bailee,  he  will 
not  be  responsible  for  its  loss  through  de- 
fault of  third  persons  if  he  has  acted  to.  the 
best  of  his  skill  and  with  a  bona  fide  and  or- 
dinary degree  of  attention,  and  provided  that 
tl^e  relation  between  him  and  his  client  has 
not  been  changed  to  that  of  debtor  and  cred- 
itor. Rogers  v.  Hopkins,  70  Ga.  454 ;  Pidgeon 
V.  Williams,  21  Gratt.  (Va.)  251.  But  see 
Naltner  v.  Dolan,  108  Ind.  500,  8  N.  E.  289, 
58  Am.  Rep.  61  (holding  an  attorney  liable 
who  deposited  money,  in  good  faith  in  his 
own  name,  but  without  mingling  it  with  liis 
own  funds,  in  a  bank  of  good  standing  which 
soon  afterward  failed)  ;  Grayson  v.  Wilkin- 
son, 5  Sm.  &  M.  (Miss.)  268  (holding  an  at- 
torney liable  where  money  was  lost  in  trans- 
mission contrary  to  the  client's  instructions). 

Assignment  of  the  benefit  of  a  suit,  though 


written  by  the  plaintiff's  attorney,  does  not 
bind  him  to  pay  the  money  to  the  assignee  — 
he  is  liable  only  to  the  assignor.  Lee  v. 
Chambers,  3  J.  J.  Marsh.  (Ky.)  506. 

97.  Liability  for  interest. — An  attorney  is 
liable  for  interest  on  money  collected  for  the 
period,  during  which  he  has  treated  it  as  his 
own,  or  after  demand  and  refusal  or  other 
equivalent  act;  or  where  he  has  failed  to 
notify  his  client  of  the  collection  within  a 
reasonable  time. 

Alabama. — Smith  v.  Alexander,  87  Ala.  387, 
6  So.  51. 

Georgia.—  Nisbet  v.  Lawson,  1  Ga.  275. 

Illinois. —  Chapman  v.  Burt,  77  111.  337. 

Indiana. —  Walpole  v.  Bishop,  31  Ind.  156. 

Iowa. —  Johnson  v.  Semple,  31  Iowa  49; 
Mansfield  v.  Wilkerson,  26  Iowa  482, 

Kentucky. —  Cord  v.  Taylor,  5  Kv.  L.  Rep. 
852. 

Louisiana. —  Dwight  v.  Simon,  4  La.  Ann. 
490. 

New  York. —  Williams  v.  Storrs,  6  Johns. 
Ch.  (N.  Y.)  353,  10  Am.  Dec.  340. 

Ohio. —  State  v.  Ampt,  6  Ohio  Dec.  (Re- 
print) 699,  7  Am.  L.  Rec.  469. 

United  States. —  Sneed  v.  Hanly,  Hempst. 
(U.  S.)  659,  22  Fed.  Cas.  No.  13a 36. 

Compare  Hauxhurst  v.  Hovey,  26  Vt.  544 
(holding  that  an  attorney  is  not  liable  for 
interest  before  demand,  unless  he  has  received 
special  instructions  to  remit  as  fast  as  col- 
lected, or  is  in  default  in  rendering  an  ac- 
count) ;  Chagnon  i\  St.  Jean,  3  Quebec  Su- 
per. Ct.  459  (holding  that  a  lawyer  is  not 
obliged  to  pay  interest  on  sums  of  money  re- 
ceived at  different  times,  and  belonging  to  his 
client,  when  the  latter  has  not  put  him  in  de- 
fault, or  when  there  has  been  no  accounting 
between  them). 

An  attorney  who  buys  his  client's  note  at 
less  than  its  face  value,  and  then  oolUHts  from 
the  client  its  full  value,  is  liable  for  interest, 
on  the  excess  of  the  amount  received  by  him 
over  the  amount  i)aid,  from  the  date  of  its  re- 
ceipt. Andrews  r.  Wilbur,  (Cal.  1895)  41 
Pac.  790. 

Where  the  attorney  tenders  an  insufficient 
amount  after  deducting  l\is  foes,  the  client 
will  be  entitled  to  interest  on  the  sum  due 
from  the  attorney  to  the  time  of  verdict.  Ket- 
cham  r.  Thorp,  91  111.  611. 

98.  CommonwenTth  Bank  r.  Pat  ton.  4  J.  J. 
Marsh.  (Kv.)  190:  Thacker  r.  Dun,  1  INlo. 
App.  41:  Cotton  r.  Sharpstein,  14  Wis.  2^6, 
80  Am.  Dec.  774.    But  see  Gathriglit  r.  Mar- 
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ney  in  dealing  with  his  client  to  treat  money  collected  as  his  own,  and  he  appro- 
priates it  to  his  own  use,  this  does  not  constitute  a  conversion,  but  creates  a  mere 
contract  relation  of  debtor  and  creditor.^^  He  may  retain  enough  of  the  money 
collected  to  pay  his  own  fees,  but  he  has  no  lien  on  the  rest ;  ^  and  it  is  his  duty, 
after  collection,  to  notify  his  client  immediately,  or,  at  all  events,  within  a  reason- 
able time.^ 

e.  For  Negligence  —  (i)  In  General.  An  attorney  ^  must  use  a  reasonable 
aegree  of  care  and  skill  and  possess,  to  a  reasonable  extent,  the  knowledge  requi- 
site to  a  proper  performance  of  the  duties  of  his  profession,  and  is  liable  foT 
damage  to  the  client  resulting  as  a  proximate  consequence  of  the  lack  of  such 
skill  or  knowledge,  or  from  the  failure  to  exercise  it/    This  liability  exists,  even 


shall,  1  Hen.  &  M.  (Va.)  427;  Botts  v.  Cren- 
shaw, Chase  (U.  S.)  224,  3  Fed.  Cas.  No. 
1,690. 

Action  on  covenants  of  receipt  for  notes  for 
collection. — A  client  can  maintain  an  action 
on  the  covenants  of  an  attorney's  receipt  for 
notes  received  by  him  for  collection,  fronton 
Rolling  Mills  Co.  v.  Ross,  6  Bush  (Ky.)  103. 

An  attorney  is  liable  for  amount  bid  by 
him  at  an  execution  sale,  where  he  bade  in 
the  property  in  his  own  name  and  entered  sat- 
isfaction of  the  execution  to  the  extent  of 
such  bid  as  for  cash  received.  Warren  v. 
Hawkins,  49  Mo.  137. 

Where  an  attorney  conceals  the  amount  col- 
-lected  and  induces  his  client  to  consent  to  a 
settlement  for  less,  he  is  liable  to  such  client 
for  the  balance  received  by  him,  less  a  rea- 
sonable fee  for  collection.  Riegi  v.  Phelps, 
4  N.  D.  272,  60  N.  W.  402. 

Where  an  attorney  received  property  for  his 
client  and  discharged  a  judgment,  if  the  prop- 
erty has  availed  the  attorney  as  money  and 
he  refuses  to  account,  it  may  be  recovered  in 
assumpsit  for  money  had  and  received  at  the 
price  he  took  for  it.  Christy  v.  Douglas, 
Wright  (Ohio)  485. 

Denying  client's  title  to  judgment  —  Es- 
toppel.—  An  attorney  who  has  collected  a 
judgment  for  his  client  is  estopped  from 
denying  the  latter's  title  thereto.  Mahler  v. 
Hyman,  17  N.  Y.  Suppl.  588,  43  N.  Y.  St.  540. 
See  also  Williams  v.  King,  (Easter  T.  1 
Wm.  IV)  Robinson  &  J.  Dig.  Can.  311. 

Tender  before  conversion  np  defense. —  An 
attorney  is  not  excused  by  once  making  a  ten- 
der of  the  money  collected  for  his  client,  if  he 
subsequently  converts  it.  Clegg  v.  Baum- 
berger,  110  Ind.  538,  9  S.  E.  700. 

99.  Cotton  V.  Sharpstein,  14  Wis.  226,  80 
Am.  Dec.  774. 

1.  Conyers  v.  Gray,  67  Ga.  329.  See  also 
Robinson  v.  Hawes,  56  Mich.  135,  22  N.  W. 
222. 

2.  Jett  V.  Hempstead,  25  Ark.  462;  Voss 
V.  Bachop,  5  Kan.  59. 

3.  One  who  falsely  represents  himself  as  an 
attorney  is  accountable  to  his  client  with  the 
same  strictness  as  though  he  were  an  at- 
torney. Miller  ^.  Whelan,  158  HI.  544,  42 
K  E.  59;  Foulks  v.  Falls,  91  Ind.  315.  See, 
however,  Wakeman  v.  Hazleton,  3  Barb.  Ch. 
(N.  Y.)  148. 

4.  CaZiforma.— Matter  of  Kruger,  130  Cal. 
621,  63  Pac.  31. 
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Georgia. —  O'Barr  v.  Alexander,  37  Ga.  195. 
Indiana. —  Stott  v.  Harrison,  73  Ind.  17. 
Louisiana. —  Thompson  v.  Lobdell,  7  Rob. 
(La.)  369. 

Massachusetts. — Drury  v.  Butler,  171  Mass. 
171,  50  N.  E.  527. 

New  York. —  Gihon  v.  Albert,  7  Paige 
(N.  Y.)  278. 

Pennsylvania. —  Miller  v.  Wilson,  24  Pa. 
St.  114.  See  also  Worrall's  Estate,  1  Del.  Co. 
(Pa.)  377. 

Rhode  Island. —  Forrow  v.  Arnold,  22  R.  I. 
305,  47  Atl.  693. 

Wisconsin. —  Malone  v.  Gerth,  100  Wis. 
166,  75       W.  972. 

Canada. —  Grover  v.  Gamble,  6  U.  C.  Q.  B. 
0.  S.  561. 

A  mere  expression  of  opinion,  not  involving 
the  exercise  of  legal  knowledge,  does  not  sub- 
ject an  attorney  to  liability.  Reumping  v. 
Wharton,  56  Nebr.  536,  76  N.  W.  1076.  See 
also  Alexander  v.  Small,  2  U.  C.  Q.  B.  298. 

Not  liable  for  every  mistake. — "  It  must 
not  be  understood  that  an  attorney  is  liable 
for  every  mistake  that  may  occur  in  practice, 
or  that  he  may  be  held  responsible  to  his 
client  for  every  error  of  judgment  in  the  con- 
duct of  his  client's  cause.  Instead  of  that, 
the  rule  is,  that  if  he  act  with  a  proper  de- 
gree of  skill  and  with  reasonable  care  and 
to  the  best  of  his  knowledge,  he  will  not  be 
held  responsible."  Clifford,  J.,  in  National 
Sav.  Bank  v.  Ward,  100  U.  S.  195,  25  L.  ed. 
621,  622.  He  is  not  responsible  for  the  con- 
sequences of  his  client's  failure  to  keep  him 
advised  of  his  residence  (Harris  v.  Govett, 
3  Wkly.  Notes  Cas.  (Pa.)  560),  nor,  it  seems, 
for  not  urging  for  his  client  the  defense  that 
the  agreement  sued  upon  was  made  on  a  Sun- 
day, as  it  is  not  part  of  his  professional  duty 
to  take  all  dishonest  advantages  ( Vail  V. 
Duggan,  7  U.  C.  Q.  B.  568 )  ;  and  before  an  at- 
torney, who  has  been  employed  to  defend  a 
suit,  and  has  failed  to  do  so,  so  that  judg- 
ment is  rendered  against  his  client,  can  be 
made  liable  for  the  whole  amount  of  the  judg- 
ment thus  recovered,  he  must  have  been  in- 
formed by  his  client  what  was  the  nature  of 
the  defense  he  was  expected  to  make  (Gray- 
son V.  Wilkinson,  5  Sm.  &  M.  (Miss.)  268; 
Benton  v.  Craig,  2  Mo.  198). 

A  client  who  is  a  lawyer  is  estopped  to 
plead  the  negligence  of  his  attorney  when  his 
acquiescence  in  the  latter's  course  is  the  re- 
sult of  a  personal  examination  of  the  author- 
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though  the  attorney  acts  gratuitously.^  The  act  complained  of,  however,  must  be 
done  while  the  relation  of  attorney  and  client  exists,  and  must  be  within  the 
scope  of  the  attorney's  employment.^ 

(ii)  Ignorance  of  La  w.  An  attorney  must  be  acquainted  with  the  statutes 
and  the  settled  rules  of  law  and  practice  in  the  courts  prevailing  in  the  locality 
wherein  he  practices,  and  is  responsible  for  loss  to  his  client  resulting  from  igno- 
rance thereof.'^  But  an  error  of  judgment  upon  a  controverted  point  of  law  does 
not  render  him  liable  for  damages  resulting  from  such  error.*^ 

(ill)  In  Collection  of  Demands.    An  attorney  must  exercise  reasonable 


ities  and  his  individual  knowledge  and  su- 
perior skill  as  a  lawyer.  Carr  v.  Glover,  70 
Mo.  App.  242. 

5.  Lawall  v.  Groman,  180  Pa.  St.  532,  37 
Atl.  98,  57  Am.  St.  Rep.  662. 

6.  Indiana. —  Hillegass  v.  Bender,  78  Ind. 
225. 

Maryland. —  Watson  v.  Calvert  Bldg.,  etc.. 
Assoc.,  91  Md.  25,  45  Atl.  879. 

Michigan. —  Gott  v.  Brigham,  41  Mich.  227, 
2  N.  W.  5,  wherein  plaintiff  employed  an  at- 
torney to  loan  money  for  her,  and  advise  her 
in  respect  thereto  until  payment.  He  loaned 
the  money,  taking  a  note  payable  to  himself, 
which  note  he  indorsed  and  delivered  to  plain- 
tiff, who  retained  it.  It  was  not  protested, 
and  the  indorser  was  discharged.  The  court 
held  that  he  was  not  liable  for  failing  to  ad- 
vise her  how  to  charge  him  as  indorser,  since 
.the  original  employment  could  not  extend  to 
cases  in  which  his  interests  were  antago- 
nistic to  his  client's. 

Neio  Jersey. —  Fenaille  v.  Coudert,  44 
N.  J.  L.  286. 

Oregon. —  Currey  v.  Butcher,  37  Oreg.  380, 
61  Pac.  631. 

United  States. —  Farrand  v.  Land,  etc..  Imp. 
Co.,  86  Fed.  393,  30  C.  C.  A.  128. 

Acts  of  custodian. — ^An  attorney  who  has 
taken  possession  of  property  by  direction  of 
the  mortgagee  is  not  liable  for  the  subsequent 
neglect  of  the  custodian,  selected  by  the  mort- 
gagee and  placed  in  charge  thereof,  in  per- 
mitting such  property  to  be  seized  under  exe- 
cution.   Gaines  v.  Becker,  7  111.  App.  315. 

An  attorney  whose  office  has  been  broken 
open  and  papers  stolen  therefrom,  without 
negligence  on  his  part,  is  not  liable  for  the 
loss.    Hill  V.  Barney,  18  N.  H.  607. 

Preventing  contemplated  business  venture. 
—  An  attorney  is  under  no  duty  to  dissuade 
his  client  from  entering  upon  a  contemplated 
business  venture,  and  assumes  no  responsi- 
bility of  loss  which  may  come  from  the 
client's  ill  venture.  He  need  give  his  pro- 
fessional aid  only  in  carrying  the  venture  into 
effect.  Cohn  v.  Heusner,  9  Misc.  (N.  Y.)  482, 
30  N.  Y.  Suppl.  244,  61  N.  Y.  St.  92. 

7.  Goodman  v.  Walker,  30  Ala.  482,  496, 
68  Am.  Dec.  134  (wherein  the  court  said: 
"  If  the  law  governing  the  bringing  of  this 
suit  was  well  and  clearly  defined,  both  in  the 
text-books,  and  in  our  own  decisions ;  and  if 
the  rule  had  existed,  and  been  published,  long 
enough  to  justify  the  belief  that  it  was  known 
to  the  profession,  then  a  disregard  of  such 
rule  by  an  attorney-at-law  renders  him  ac- 
countable for  the  losses  caused  by  such  negli- 


gence or  want  of  skill ;  negligence,  if  knowing 
the  rule,  he  disregarded  it ;  want  of  skill,  if  he 
was  ignorant  of  the  rule  " )  ;  Citizens'  Loan 
Fund,  etc.,  Assoc.  v.  Friedley,  123  Ind.  143, 
146,  23  N.  E.  1075,  18  Am.  St.  Rep.  320,  7 
L.  R.  A.  669  (wherein  the  court  said:  "He 
[an  attorneyl  will  be  liable  if  his  client's  in- 
terests suffer  on  account  of  his  failure  to 
understand  and  apply  those  rules  and  prin- 
ciples of  law  that  are  well  established  and 
clearly  defined  in  the  elementary  books,  or 
which  have  been  declared  in  adjudged  cases 
that  have  been  duly  reported  and  published 
a  sufficient  length  of  time  to  have  become 
known  to  those  who  exercise  reasonable  dili- 
gence in  keeping  pace  with  the  literature  of 
the  profession " )  ;  Hillegass  v.  Bender,  78 
Ind.  225 ;  Breedlove  v.  Turner,  9  Mart.  ( La. ) 
353;  A.  B.'s  Estate,  Tuck.  Surr.  (N.  Y.)  247. 

8.  Indiana. —  Citizens'  Loan  Fund,  etc., 
Assoc.  V.  Friedley,  123  Ind.  143,  23  N.  E. 
1075,  18  Am.  St.  Rep.  320,  7  L.  R.  A.  669. 

New  York. — Poucher  v.  Blanchard,  86  N.  Y. 
256;  Bowman  v.  Tallman,  3  Abb.  Dec.  (N.  Y.) 
182  note,  40  How.  Pr.  (N.  Y.)  1;  Avery  v. 
Jacob,  59  N.  Y.  Super.  Ct.  585,  15  N.  Y. 
Suppl.  564,  38  N.  Y.  St.  1026;  Patterson  v. 
Powell,  31  Misc.  (N.  Y.)  250,  62  N.  Y.  Suppl. 
1035,  64  N.  Y.  Suppl.  43,  7  N.  Y.  Annot.  Cas. 
381. 

Tennessee. —  Hill  v.  Mynatt,  (Tenn.  Ch. 
1900)  59  S.  W.  163,  52  L.  R.  A.  883. 

Texas. —  Morrill  v.  Graham,  27  Tex.  646. 

United  States. —  Marsh  r.  Whitmore,  21 
Wall.  (U.  S.)  178,  22  L.  ed.  482  [affinnino  1 
Hask.  (U.  S.)  391,  16  Fed.  Cas.  No.  9,122]; 
Ahlhauser  v.  Butler,  57  Fed.  121. 

Canada. —  Vallieres  r.  Bernier,  2  Rev.  de 
Leg.  471;  Trenholme  v.  Mitchell,  20  Rev.  L^g. 
355. 

See  also  Shadburne  r.  Dalv.  76  Cal.  355, 
18  Pac.  403;  Hastings  r.  Halleck,  13  Cal.  203. 

Assuming  correctness  of  state  decision. — An 
attorney  cannot  be  eliargod  witli  nogligonce 
when  he  accepts  as  a  correct  ex])ositiou  of  the 
law  a  decision  of  the  supreme  court  of  his 
state  in  advance  of  any  decision  thereon  by 
the  United  States  supreme  court.  ^larsh  r. 
Whitmore,  21  Wall.  (U.  S.)  178.  22  L.  ed.  482 
[affirminq  1  Hask.  (U.  S.)  391,  10  Fed.  Cas. 
No.  9,1221. 

Proceeding  under  statute  subsequently  held 
unconstitutional. —  An  attorney  cannot  be 
charged  with  carelessness  or  ineonipeteney  for 
proceeding  under  an  \ineonstitntional  statute, 
which  had  not  been  declared  unconstitutional 
at  the  time  of  such  proceeding.  Poucher  r. 
Blanchard,  86  N  Y.  256. 
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care  and  diligence  and  reasonable  skill  and  knowledge  in  the  collection  of  demands 
and  execution  of  business  intrusted  to  his  professional  management,^  and  if  guilty 
of  default  in  either  respect  he  is  liable  to  his  client  for  the  actual  loss  sustained 
thereby.^*^  In  the  absence  of  an  understanding  or  agreement  with  his  client,  an 
attorney  is  bound  to  sue  out  all  processes  necessary  to  the  collection  of  a  demand, 
unless  he  requests  specific  instructions  from  his  client ;  or  unless  he  is  influenced 
by  a  prudent  regard  for  the  interests  of  the  creditor.^^ 

(iv)  In  Examination  of  Titj.e,  An  attorney  employed  to  investigate  the 
title  of  land  is  liable  only  for  the  want  of.  ordinary  care  and  skill.^^ 


9.  Scope  of  employment. — An  attorney  is 
liable  only  for  those  acts  which  are  within  the 
scope  of  his  professional  employment.  Moore 
V.  Winston,  66  Ala.  296;  Stub'bs  v,  Beene,  37 
Ala.  627;  Odlin  v.  Stetson,  17  Me.  244,  35 
Am.  Dec.  248;  McAdoo  v.  Lummis,  43  Tex. 
227. 

10.  Illinois. —  Stevens  v.  Walker,  55  111. 
151. 

Indiana. —  Moorman  v.  Wood,  117  Ind.  144, 
19  N.  E.  739. 

Kentucky. —  Townsend  v.  Dittoe,  6  Ky.  L. 
Rep.  290. 

Louisiana. —  King  v.  Fourchy,  47  La.  Ann. 
354,  16  So.  814. 

Mississippi. — Fitch  v.  Scott,  3  How.  (Miss.) 
314,  34  Am.  Dec.  86. 

Pennsylvania. —  Wain  v.  Beaver,  161  Pa.  St. 
605,  29  Atl.  114,  493;  Kiddie  v.  Poorman,  3 
Penr.  &  W.  (Pa.)  224. 

Texas,—-  Oldham  v.  Sparks,  28  Tex.  425. 

Canada. —  Gould  v.  Blanchard,  29  Nova 
Scotia  361. 

See  also  Palmer  v.  Ashley,  3  Ark.  75;  Se- 
vier V.  Holliday,  2  Ark.  512;  Cummins  v. 
McLain,  2  Ark.  402 ;  Wilson  v.  Russ,  20  Me. 
421. 

Embarrassing  collection  when  client  sol- 
vent.—  An  attorney  who  undertakes  the  col- 
lection of  a  debt,  and  by  his  negligence  puts 
it  in  such  a  situation  as  to  embarrass  the 
creditor  in  obtaining  payment  and  to  render 
the  debt  of  less  value,  is  liable  to  his  client, 
though  the  debtor  always  has  been  and  still 
is  able  to  pay  the  debt.  Wilson  v.  Coffin,  2. 
Cush.  (Mass.)  316. 

Receiving  depreciated  currency. —  An  at- 
torney who,  without  authority,  receives 
money,  not  passing  at  its  face  value,  in  pay- 
ment of  a  debt  left  with  him  for  collection, 
is  liable  for  its  face  value  even  though  it 
was  customary  to  receive  such  money  in  pay- 
ment. Wickliffe  v.  Davis,  2  J.  J.  Marsh. 
(Ky.)  69;  Lord  v.  Burbank,  18  Me.  178.  See 
also  West  v.  Ball,  12  Ala.  340;  Botts  v.  Cren- 
shaw, Chase  (U.  S.)  224,3  Fed.  Cas.  No.  1,690. 
But  compare  Pidgeon  v.  Williams,  21  Gratt. 
(Va. )  251,  where  an  attorney  who  accepted 
Confederate  treasury  notes  in  payment  of  a 
claim  placed  with  him  for  collection,  at  a 
time  when  such  notes  constituted  the  only 
currency  in  use  and  were  but  slightly  de- 
preciated, was  held  not  responsible  to  his 
client  for  the  ultimate  loss  on  such  notes, 
when  the  client  did  not  instruct  the  attorney 
not  to  accept  payment  in  such  currency. 

11.  Dearborn  v.  Dearborn,  15  Mass.  316; 
Crooker  v.  Hutchinson,  2  D.  Chipm.  (Vt.) 
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117.  See  also  Stubbs  v.  Beene,  37  Ala. 
627. 

Presumption  as  to  manner  of  collection. — 

An  attorney  who  receives  a  claim  for  collec- 
tion will  be  presumed  to  have  received  it  for 
collection  by  suit.  But  those  matters  which 
lie  outside  of  the  regular  line  of  professional 
attorneyship  and  which  partake  rather  of  the 
character  of  agencies,  rest  on  a  different 
principle,  and,  in  the  absence  of  an  express 
engagement  so  to  do,  an  attorney  is  not  bound 
to  perform  them.  Stubbs  v.  Beene,  37  Ala. 
627. 

12.  Gaar  v.  Hughes,  (Tenn.  Ch.  1895)  35 
S.  W.  1092;  Morgan  v.  Giddings,  (Tex.  1886) 
1  S.  W.  369;  Crooker  v.  Hutchinson,  2 
D.  Chipm.  (Vt.)  117.  See  also  Hopkins  v. 
Willard,  14  Vt.  474. 

13.  National  Sav.  Bank  v.  Ward,  100  U.  S. 
195,  25  L.  ed.  621.  See  also  Byrnes  v.  Palmer, 
18  N.  Y.  App.  Div.  1,  45  N.  Y.  Suppl.  479. 

Advising  as  to  value  of  security. — ^An  at- 
torney who  is  employed  merely  to  examine 
the  title  to  property  on  the  security  of  which 
his  client  contemplates  advancing  money,  and 
to  prepare  the  necessary  legal  documents,  is 
not  chargeable  with  neglect  of  duty  in  failing 
to  advise  his  client  as  to  the  value  of  the  se- 
curity. Cohn  V.  Heusner,  9  Misc.  (N.  Y.) 
482,  30  N.  Y.  Suppl.  244,  61  N.  Y.  St.  92. 
But  an  attorney  who  certifies  that  a  security 
is  a  good  one  thereby  warrants  that  the  title 
to  property  shall  not  only  be  found  good  at 
the  end  of  a  contested  litigation,  but  that  it 
is  free  from  any  grave  doubt  or  serious  ques- 
tion of  its  validity.  Page  v.  Trutch,  18  Fed. 
Cas.  No.  10,668,  5  Am.  L.  Rec.  155,  3  Centr. 
L.  J,  559,  8  Chic.  L.  N.  385,  1  Cine.  L.  Bui. 
224,  22  Int.  Rev.  Rec.  281,  3  N.  Y.  Wkly.  Dig. 
167,  24  Pittsb.  Leg.  J.  (Pa.)  11.  See  also 
Peters     Weller,  30  U.  C.  Q..B.  4. 

Certifying  completeness  of  abstract  of  title. 
—  Where  an  attorney  certifies  an  abstract  of 
title  to  real  estate  to  be  a  "  full  and  true  and 
complete  abstract  of  the  title "  it  is  to  be 
presumed  that  it  covers  suits  as  well  as  con- 
veyances affecting  the  title.  Thomas  v.  Schee, 
80  Iowa  237,  45  N.  W.  539. 

Defendant  was  not  liable  where  plaintiff,  in 
1854,  employed  him  to  examine  the  title  to 
certain  lands,  and  took  a  deed,  and  afterward 
it  was  discovered  that,  in  1851,  a  portion  had 
been  sold  for  taxes,  but  that,  when  plaintiff 
purchased,  he  had  still  a  year  to  redeem  and, 
in  1857,  the  sheriff  made  a  deed  to  the  pur- 
chaser. Ross  V.  Strathy,  16  U.  C.  Q.  B.  430. 
See  also  Freehold  Loan  Co.  v.  McArthur,  5 
Manitoba  207. 
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(v)  In  Management  of  Actions.  An  attorney  is  also  liable  to  his  client^* 
for  a  want  of  ordinary  care  and  diligence  in  the  management  of  an  action.^^ 
He  is  not  bound  to  institute  collateral  suits  without  special  instructions  to  do  so.-^''^ 
If,  however,  he  undertakes  something  outside  his  strict  professional  duty,  and 
does  it  so  negligently  that  his  client  is  injured,  he  is  liable.^^  The  degree  of  neg- 
l^ence  necessary  for  liability  is  a  question  for  the  jury.^^ 

d.  For  Unauthorized  Acts  —  (i)  In  General  —  (a)  Appearance.  An  attor- 
ney is  liable  for  his  unauthorized  appearance  to  any  party  who  may  be  injured 
thereby ;    but  if  such  unauthorized  appearance  proves  to  be  beneficial  to  the 


14.  Relationship  of  attorney  and  client 
must  exist  at  the  time  of  the  act  complained 
of.  Stephens  v.  White,  2  Wash.  (Va.)  203. 
See  also  Kenny  v.  Armstrong,  4  U.  C.  Q.  B. 
196. 

15.  Fraud  is  not  essential  to  render  an  at- 
torney liable  to  his  client  for  the  mismanage- 
ment of  a  suit.  Breedlove  v.  Turner,  9  Mart. 
(La.)  353. 

Failure  to  defend  suit. —  If  an  attorney  be 
employed  to  defend  a  suit,  and  fail  to  do  so, 
lie  is  liable  to  the  party  injured  to  the  extent 
of  damages  actually  suffered.  If,  however, 
■the  attorney  can  show  that  the  defense  he 
■was  employed  to  make  was  not  a  good  one,  he 
would  be  liable  at  most  only  to  nominal  dam- 
ages. Grayson  v.  Wilkinson,  5  Sm.  &  M. 
(Miss.)  268. 

Want  of  professional  skill  cannot  be  predi- 
-cated  on  an  attorney's  proceeding  to  try  a 
cause  on  a  theory  which  is  contrary  to  an  al- 
leged principle  of  law,  where  both  the  trial 
justice  and  the  general  term  of  the  supreme 
court  deny  the  alleged  principle  of  law  and 
sustain  the  attorney's  theory  (Avery  v.  Ja- 
cob, 59  N.  Y.  Super.  Ct.  585,  15  N.  Y.  Suppl. 
564,  38  N.  Y.  St.  1026),  or  the  attorney  errs 
in  a  matter  of  judgment  (Avery  v.  Jacob,  59 
N.  Y.  Super.  Ct.  585,  15  N.  Y.  Suppl.  564,  38 
K  Y.  St.  1026;  Meredith  v.  Woodward,  16 
Wkly.  Notes  Cas.  (Pa.)  146;  Morgan  v.  Gid- 
'dings,  (Tex.  1886)  1  S.  W.  369);  or  on  a 
failure  to  bring  suit  in  the  name  of  the  father 
as  well  as  in  the  name  of  the  son,  where  an 
attorney  is  employed  by  the  father  of  a  minor 
son  who  has  received  injuries  through  the 
negligence  of  a  third  party,  to  sue  such  third 
party  for  damages  (Youngman  V.  Miller,  98 
Pa.  St.  196).  Neither  is  it  gross  negligence 
to  unite  in  a  single  suit  at  law  several  debts, 
some  of  which  are  secured  by  mortgage  and 
;some  not.  Williams  v.  Reed,  3  Mason  ( U.  S. ) 
405,  29  Fed.  Cas.  No.  17,733.  See  also  Gar- 
ser  V.  Boyd,  12  Wkly.  Notes  Cas.  (Pa.)  16; 
Allison  V.  Weldon,  9  N.  Bfunsw.  631;  Wade 
r.  Ball,  20  U.  C.  C.  P.  302. 

16.  California. —  Drais  v.  Hogan,  50  Cal. 
121. 

Illinois.— V&o^\e  i?.  Cole,  84  111.  327. 

Mmwa.— Skillen  v.  Wallace,  30  Ind.  319; 
Walpole  V.  Carlisle,  32  Ind.  415. 

Maine. —  Smallwood  v.  Norton,  20  Me.  83, 
37  Am.  Dee.  39. 

Massachusetts. —  Varnum  v.  Martin,  15 
Pick.  (Mass.)  440;  Phillips  V.  Bridge,  11 
Mass.  242. 

Mississippi. —  Coopwood  V.  Baldwin,  25 
Miss.  129. 


New  Jersey. —  Griggs  v.  Drake,  21  N.  J.  L. 
169. 

Pennsylvania. —  Mc Williams  v.  Hopkins,  4 
Rawle  (Pa.)  382. 

Vermont. —  Crooker  v.  Hutchinson,  1  Vt. 
73. 

New  and  unusual  mode  of  pleading. —  If  an 

attorney,  without  any  assignable  reason  and 
without  precedent,  adopts  a  new  and  unusual 
mode  of  pleading,  in  consequence  of  which  his 
client  suffers  loss,  the  attorney  is  answerable 
in  an  action  for  negligence.  Carrigan  v.  An- 
drews, 6  N.  Brunsw.  485. 

"  Where  a  given  time  is  allowed  by  the  law 
for  the  performance  of  an  act,  and  the  at- 
torney performs  the  act  within  that  time,  he 
cannot  be  rendered  responsible  for  negli- 
gence."   Holmes  v.  Peck,  1  R.  I.  242. 

17.  Pennington  v.  Yell,  11  Ark.  212,  52 
Am.  Dec.  262. 

It  is  not  a  part  of  an  attorney's  duty  to 
make  affidavit  (Spencer  v.  Kinnard,  12  Tex. 
180),  and  it  has  been  held  that  there  is  no 
liability  for  failing  to  make  an  affidavit  in  at- 
tachment (Foulks  V.  Falls,  91  Ind.  315).  So, 
the  mere  entry  of  a  judgment  by  an  attorney, 
without  more,  imposes  on  him  no  liability  to 
notify  his  client  or  revive  the  judgment  when 
the  lien  is  about  to  expire.  Cook  r.  Foster, 
(Fa.  1886)  6  Atl.  150. 

18.  Walker  v.  Goodman,  21  Ala.  647. 

19.  Walker  r.  Goodman,  21  Ala.  647. 

20.  Alabama. —  Wheeler  v.  Bullard,  6  Port. 
(Ala.)  352. 

Arkansas. —  Tally  t'.  Reynolds.  1  Ark.  99, 
31  Am.  Dec.  737. 

loiva. —  Harshev  Blackmarr,  20  Iowa 
161,  89  Am.  Dec*  520:  Piggott  r.  Addicks,  3 
Greene  (loAva)  427,  56  Am.  Doc.  547. 

Kansas. —  Revnolds  r.  Fleming.  30  Kan. 
106,  1  Pac.  61,  46  Am.  Ren.  86. 

Louisiana. —  INlnrvel  r.  Manouvrior,  14  La. 
Ann.  3,  74  Am.  Dec.  424;  Walworth  r.  Hen- 
derson, 9  La.  Ann.  339. 

Maryland.— Yow\oY  v.  Loo,  10  Gill  &  J. 
(Md.)  358.  32  Am.  Dec.  172;  "Nfunnikuvson  V. 
Dorsott,  2  Ilarr.  &  G.  (Md.)  374. 

Massachiisrffs. —  Smith  r.  Bowditch,  7 
Pick.  (]\rass.)  137. 

Michino)!. —  Arno  r.  Wavne  Cir.  Judge,  42 
Midi.  3()2.  4  N.  W.  147. 

Mississippi. —  Schirling  r.  Scitos,  41  !Miss. 
644. 

Ncir  Hampshire. — Smyth  r.  Balch,  40  N.  H. 
363:  Bunton  v.  Lvford.  37  N.  H.  512.  75  Am. 
Doc.  144. 

Xcio  Jcrscu. —  Ward  r.  Price,  25  N.  J.  L. 
225;  Den  r.  ilondrickson,  15  N.  J.  L.  102. 
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client,  it  has  been  held  that  there  can  be  no  recovery  by  the  latter  against  the 
attorney.^^ 

(b)  ComjpTomise.  An  attorney  who  compromises  his  client's  debt  without 
authority  is  liable  to  him  from  the  date  of  such  compromised^ 

(c)  Consent  to  Judgment^  or  to  Vacation  Thereof.  An  attorney  is  liable  for 
confessing  judgment,  or  consenting  to  the  vacation  thereof,  without  authority .^^ 

(ii)  yiOLATiON-  OF  Instbuctions.  An  attorney  is  bound  ^  to  follow  ins 
client's  instructions  so  far  as  the  lyiles  of  law  and  the  orders  of  the  court  will 
permit  ;  and  he  is,  accordingly,  liable  to  his  client  for  acts  in  violation  of  his 
instructions  or  in  excess  of  his  authority,  wdiereby  the  latter  is  injured.^^ 

2.  For  Acts  of  Associates.  Whenever  an  attorney  intrusts  a  matter  placed  in 
his  hands  by  a  client  to  another  attorney,  without  the  express  or  implied  consent 
of  the  client,  he  is  liable  to  his  client  for  injury  resulting  from  the  negligent  or 
wrongful  acts  of  the  second  attorn ey.^^ 


TVew  York. — Ferguson  v.  Crawford,  70  N.  Y. 
253,  26  Am.  Rep.  589 ;  Sperry  v.  Reynolds,  65 
N.  Y.  179 ;  Brown  v.  Nichols,  42  N.  Y.  26,  9 
Abb.  Pr.  N.  S.  (N.  Y.)  1;  Watrous  v.  Kear- 
ney, 11  Hun  (N.  Y. )  584;  Powers  v.  Trenor, 
3  Hun  (N.  Y.)  3,  5  Thomps.  &  C.  (N.  Y.) 
231;  Ellsworth  v.  Campbell,  31  Barb.  (N.  Y.) 
134;  Armstrong  v.  Craig,  18  Barb.  (N.  Y.) 
387;  Allen  v.  Stone,  10  Barb.  (N.  Y.)  547; 
Bogardus  v.  Livingstone,  2  Hilt.  (N.  \?)  236; 
Runberg  v.  Johnson,  11  N.  Y.  Civ.  Proe. 
283;  Williams  v.  Van  Valkenburg,  16  How. 
Pr.  (N.  Y.)  144;  Ingalls  v.  Sprague,  10  Wend. 
(N.  Y.)  672;  Adams  v.  Gilbert,  9  Wend.  (N.  Y.) 
499;  Grazebrook  v.  McCreedie,  9  Wend.  (N.  Y.) 
437;  People  v.  Bradt,  7  Johns.  (N.  Y.)  539; 
Denton  v.  Noyes,  6  Johns.  (N.  Y.)  296,  5  Am. 
Dec.  237 ;  Jackson  v.  Stewart,  6  Johns. 
(N.  Y.)  34;  American  Ins.  Co.  v.  Oakley,  9 
Paige  (N.  Y.)  496,  38  Am.  Dec.  561. 

Pennsylvania. —  Cyphert  v.  McClune,  22  Pa. 
St.  195. 

yermo??i.— Spaulding  v.  Swift,  18  Vt.  214; 
Coit  V.  Sheldon,  1  Tyler  (Vt.)  300. 

Wisconsin. —  Cleveland  v.  Hopkins,  55  Wis. 
387,  13  N.  W.  225. 

United,  States.— Yieldi  t:  Gibbs,  Pet.  C.  C. 
(U.  S.)  155,  9  Fed.  Cas.  No.  4,766. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  230. 

Estoppel. — Where  an  attorney,  without  au- 
thority, appears  for  defendant  in  proceedings 
to  foreclose  a  mortgage,  the  bringing  of  suit, 
against  the  purchasers  of  the  land,  to  set  aside 
the  mortgage  sale  is  not  such  an  election  to 
repudiate  the  acts  of  the  attorney  as  to  estop 
plaintiffs  from  claiming  the  money  in  another 
action  paid  to  such  attorneys.  Robb  v. 
Roelker,  66  Fed.  23. 

If  a  party  has  any  remedy  other  than 
against  the  attorney,  it  is  by  application  to 
the  court  that  rendered  the  judgment,  or  by 
writ  of  error,  and  not  by  audita  querela.  Ab- 
bott V.  Dutton,  44  Vt.  546,  8  Am.  Rep.  394. 
See  also  Den  v.  Hendrickson,  15  N.  J.  L.  102; 
Brown  v.  Nichols,  42  N.  Y.  26,  9  Abb.  Pr. 
N.  S.  (N.  Y.)  1. 

21.  Harrington  v.  Huntley,  4  Alb.  L.  J. 
367. 

22.  Woodrow  v.  Hennen,  6  Mart.  (La.) 
156.  See  also  Lombard  v.  Whiting,  Walk. 
(Miss.)  229. 
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23.  Thompson  v.  Pershing,  86  Ind.  303; 
Clussman  v.  Merkel,  3  Bosw.  (N.  Y.)  402; 
Denton  v.  Noyes,  6  Johns.  (N.  Y.)  296,  5 
Am.  Dec.  237  ;  Cyphert  v.  McClune,  22  Pa.  St. 
195;  Jones  v.  Williamson,  5  Coldw.  (Tenn.) 
371. 

24.  It  is  a  fair  presumption  that  an  attor- 
ney acts  according  to  the  instructions  of  his 
client,  unless  in  a  case  of  such  negligence  that 
a  violation  may  be  inferred.  Holmes  v.  Peck, 
1  R.  I.  242. 

Instructions  advantageous  to  attorney. — 
Where  an  attorney  acts  in  accordance  with 
the  instructions  of  his  client,  who  is  also  his 
debtor,  even  though  such  action  be  to  his  own 
advantage  and  to  the  prejudice  of  other  cred- 
itors, the  transaction  is  legitimate  and  free 
from  all  taint  of  fraud.  Harris'  Appeal,  ( Pa. 
1886)  6  Atl.  761. 

25.  Nave  v.  Baird,  12  Ind.  318;  Anony- 
mous, 1  Wend.  (N.  Y.)  108.  See  also  Lord 
V.  Hamilton,  34  Oreg.  443,  56  Pac.  525. 

26.  Indiana. —  O'Halloran  v.  Marshall,  8 
Ind.  App.  394,  35  N.  E.  926. 

Massachusetts. —  Gilbert  v.  Williams,  8 
Mass.  51,  5  Am.  Dec.  77. 

ISlew  York. —  Armstrong  v.  Craig,  18  Barb. 
(N.  Y. )  387,  wherein  it  was  said  that  if  an 
attorney  violates  the  instructions  of  his 
client,  and  a  loss  ensues,  the  court  will  not, 
usually,  interfere  if  the  attorney  is  respon- 
sible and  the  opposite  party  has  acquired 
rights,  but  will  leave  the  client  to  his  remedy 
against  the  attorney. 

Pennsylvania. —  Cox  v.  Livingston,  2  W atts 
&  S.  (Pa.)  103,  37  Am.  Dec.  486. 

Texas.— Fox  v.  Jones,  (Tex.  1889)  14  S.  W. 
1007. 

Canada. —  Hett  v.  Pun  Pong,  18  Can.  Su- 
preme Ct.  290. 

27.  Arkansas. — Cummins  v.  McLain,  2  Ark. 
402. 

Illinois.—  Walker  v.  Stevens,  79  111.  193. 

Indiana. —  Abbott  v.  Smith,  4  Ind.  452 ; 
Pollard  V,  Rowland,  2  Blackf.  (Ind.)  22. 

Kansas. —  Cummins  v.  Heald,  24  Kan.  600, 
36  Am.  Rep.  264. 

Maine. —  See  Smallwood  v.  Norton,  20  Me. 
83,  37  Am.  Dee.  39. 

Pennsylvania. — Morgan  v.  Tener,  83  Pa.  St. 
305,  3  Wkly.  Notes  Cas.  (Pa.)  398  [reversing 
1  Wkly.  Notes  Cas.  (Pa.)  283,  10  Phila.  (Pa.> 
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3.  For  Acts  of  Partners.  As  the  employment  of  a  member  of  a  firm  of 
attorneys  is  that  of  the  entire  firm,  an  attorney  is  liable  to  a  client  for  the  negli- 
gence, lack  of  skill,  or  wrongful  acts  of  a  partner,  even  though  he  may  have  had 
no  participation  in,  or  knowledge  of,  the  transaction.^^  Such  acts,  however,  in 
order  to  make  the  attorney  liable,  must  be  done  while  the  relation  of  attorney 
and  client  subsists  between  the  firm  and  the  client.^^ 

D.  Remedies  of  Client — l.  Action  —  a.  For  Money  Collected  —  (i)  Form 
OF  Action.  When  an  attorney  wrongfully  withholds  money  which  he  has  col- 
lected, his  client  may  bring  an  action  at  law  against  him  for  the  amount  so  with- 
held ;  ^  but  a  bill  in  equity  for  an  accounting  will  not  lie  unless,  for  some  par- 
ticular reason,  the  remedy  at  law  is  not  adequate,  and  it  appears  that  the  power 
of  the  court  of  equity  is  necessary  to  complainant's  remedy.^^  With  reference  to 
the  form  of  the  action  at  law  it  has  been  held  that  assumpsit,^^  case,^  and  account 


412,  32  Leg.  Int.  (Pa.)  98];  Bullitt  v.  Baird, 
27  Leg.  Int.  (Pa.)  171. 

Canada.— ^Qxx  v.  Toms,  32  U.  C.  Q.  B.  423. 

28.  Alabama. —  Cook  v.  Bloodgood,  7  Ala. 
683. 

Illinois.— ^mjth.  v.  Harvie,  31  111.  62,  83 
Am.  Dec.  202. 

Louisiana. —  Dwight  v.  Simon,  4  La.  Ann. 
490. 

Nebraska. —  Ganzer  v.  Schiffbauer,  40  Nebr. 
633,  59  N.  W.  98. 

Neio  York —  Warner  v.  Griswold,  8  Wend. 
(N.  Y.)  665. 

South  Carolina. —  Poole  v.  Gist,  4  McCord 
(  S.  C.)  259.  . 

Tennessee. — Porter  v.  Vance,  14  Lea  (Tenn.) 
629. 

Canada. — Ouimet  v.  Bergevin,  22  L.  C.  Jur. 
265 ;  Julien  v.  Prevost,  8  Leg.  K  143. 

Compare  Richardson  v.  Richardson,  100 
Mich.  364,  59  N.  W.  178  (holding  that  the 
fact  that  one  member  of  a  firm  of  attorneys 
employed  to  manage  a  will  contest  conspired 
with  one  of  the  heirs  to  cheat  the  others  out 
of  their  share  of  a  settlement,  after  the  money 
had  been  paid  over  to  the  attorney  in  fact  of 
the  contesting  heirs,  does  not  render  the  firm 
liable  for  a  diversion  of  the  funds  where  it 
acted  in  good  faith  until  the  settlement  was 
made  and  money  paid  over)  ;  Ex  p.  Flood,  23 
N.  Brunsw,  86  (holding  that  where  otic  mem- 
ber of  a  firm  of  attorneys  receives  money  for 
investment,  and  misappropriates  it  without 
the  knowledge  or  consent  of  the  other,  it 
ought  to  be  clearly  shown  that  the  latter  was 
guilty  of  personal  misconduct,  or,  at  least, 
of  neglect  of  duty  as  a  member  of  the  firm, 
in  consequence  of  the  misconduct  of  his  part- 
ner, before  the  court  will  interfere  on  a  sum- 
m£^ry  application  to  compel  him  to  pay 
money) . 

Effect  of  associating  partner. — An  attorney, 
in  whose  hands  notes  are  placed  for  collec- 
tion, will  be  individually  liable  for  neglect, 
or  for  money  had  and  received,  though  he 
gave  notice  that  he  had  afterward  associated 
with  him  a  partner  in  the  practice  of  his 
profession  who  collected  the  money,  unless 
the  client  recognized  the  partnership  in  the 
transaction  of  his  business.  Mardis  v. 
Shaokleford.  4  Ala.  403. 

Effect  of  dissolution. — Where  a  claim  is 
placed  in  the  hands  of  attorneys  who  are 


partners,  and,  before  the  money  is  collected, 
the  partnership  is  dissolved,  and  afterward 
one  of  them  receives  the  money  and  neglects 
to  pay  it  over  to  plaintiff,  both  attorneys  are 
liable  as  copartners.  Smyth  v.  Harvie,  31 
111.  62,  83  Am.  Dec.  202;  Wilkinson  v.  Gris- 
wold, 12  Sm.  &  M.  (Miss.)  669;  Poole  v. 
Gist,  4  McCord  (S.  C.)  259.  But  see  Ayrault 
V.  Chamberlin,  26  Barb.  (N.  Y.)  83. 

29.  Ayrault  v.  Chamberlin,  26  Barb.  (N.  Y.) 
83.  See  also  Thompson  v.  Robinson,  16  Ont. 
App.  175. 

30.  Illinois.- — Tinkham  v.  Heyworth,  31  111. 
519. 

Indiana. —  Rougher  v.  Scobey,  16  Ind. 
151. 

Kentuc^cy. —  Ellis  v.  Henry,  5  J.  J.  Marsh. 
(Ky.)  247. 
Missouri. —  Houx  v.  Russell,  10  Mo.  246. 
New  York. —  Sackett  v.   Breen,   50  Hun 
(N.  Y.)  602,  3  N.  Y.  Suppl.  473. 

Pennsylvania. —  Campbell  v.  Boggs,  48  Pa. 
St.  524;  Bredin  v.  Kingland,  4  Watts  (Pa.) 
420. 

South  Carolina. —  Palmer  v.  Thomson,  4 
Rich.  (S.  C.)  607. 

Vermont. —  Smalley  v.  Soragen,  30  Vt.  2 ; 
Scott  V.  Lance,  21  Vt.  507. 

Where  the  professional  relation  involves  a 
series  of  acts  and  duties,  an  attorney  is  not 
suable  until  the  relation  is  dissolved.  Glenn 
17.  Cuttle,  2  Grant  (Pa.)  273. 

31.  Crothers  v.  Lee,  29  Ala.  337:  Powers 
V.  Cray,  7  Ga.  206. 

32.  Ellis  r.  Henry,  5  J.  J.  :\Iarsh.  (Ky.) 
247;  Houx  v.  Russell.  10  Mo.  246.  See  also 
Cameron  v.  Clarke,  11  Ala.  259  (holding  that 
an  attorney  who  has  a  note  for  collection 
and  receives  payment  in  chattels  may  be  sued 
on  a  parol  promise  to  pay  his  principal:  but, 
if  the  principal  olocts  to  consider  such  re- 
ceipt as  a  payment,  ho  may  maintain  an  ac- 
tion for  money  had  and  roceived)  :  Burke  r. 
Stillwell,  23  Ark.  204. 

33.  Tinkham  r.  Heyworth,  31  111.  519.  See 
also  Pratt  v.  Brewster.  52  Conn.  65.  holding 
that,  where  an  attorney  has  converted  money 
collected  by  him  to  his  own  use.  he  is  liable 
for  the  wrongful  act  in  an  action  framed  in 
tort,  and  that  it  makes  no  difference  that  an 
action  might  have  been  maintained  on  the 
implied  contract,  or  that  he  had  an  express 
contract  to  pay  over  the  money. 

[IV,  D,  1,  a,  (i^] 


970    [4Cye.]  ATTORNEY  AND  CLIENT 


render  will  lie  against  an  attorney  who  fails  to  pay  over  nioney  collected  by 
him. 

(ii)  Conditions  Pbecebent —  (a)  Demand  and  Refusal.  As  it  is  the  duty 
of  an  attorney  to  notify  his  client  immediately,  or,  at  least,  within  a  reasonable 
time,  that  he  has  in  his  hands  money  collected  for  his  client,  if  he  does  so  notify 
him,^^  in  the  absence  of  instructions  to  remit,  no  action  to  recover  the  money  will 
lie  until  after  demand  and  refusal,^^  unless  demand  has  been  waived  or  there  are 
eircumstances  which  excuse  it.^^  . 

(b)  Release.  Where  an  administrator  turned  over  the  balance  in  his  hands  to 
the  attorney  for  the  distributees,  with  directions  to  hold  it  in  trust  for  them,  but 
not  to  pay  it  to  them  till  they  had  duly  and  properly  signed  a  release,  they  cannot 
maintain  an  action  against  the  attorney  to  recover  their  respective  shares  without 
first  tendering  the  releases,  as  a  compliance  with  the  condition  precedent  which 
the  administrator  had  placed  on  its  payment.^ 


34.  Bredin  ^.  Kingland,  4  Watts  (Pa.) 
420. 

Book-account. —  Where  an  attorney,  with- 
out authority  from  his  client,  settled  and 
discharged  a  judgment  by  taking  therefor 
notes  payable  at  a  future  time,  partly  in 
money  and  partly  in  personal  property,  and 
subsequently  sold  the  notes  for  less  than 
their  amount,  the  client's  claim  against  the 
attoirney  for  the  difference  between  the 
amount  of  the  judgment  or  the  notes  and 
money  received  by  him  was  not  a  proper  sub- 
ject of  charge  on  book,  and  could  not  be  re- 
covered in  an  action  of  book-account.  Smalley 
V.  Soragen,  30  Vt.  2.  See,  generally,  Ac- 
counts AND  Accounting,  1  Cyc.  493  et  seq. 

35.  The  presumption  is,  in  the  absence  of 
proof,  that  an  attorney  gave  notice  of  the 
collection  of  money,  and  that  the  client  made 
demand  therefor  within  a  reasonable  time. 
Voss  V.  Bachop,  5  Kan.  59. 

36.  Alabama. —  Mardis  v.  Shackleford,  4 
Ala.  49,3. 

Arkansas. —  Whitehead  v.  Wells,  29  Ark. 
99;  Jett  v.  Hempstead,  25  Ark.  462;  Denton 
V.  Embury,  10  Ark.  228;  Warner  v.  Bridges, 
6  Ark.  385  ;  Taylor  v.  Spears,  6  Ark.  381,  8 
Ark.  429,  44  Am.  Dec.  519;  Palmer  v.  Ash- 
ley, 3  Ark.  75;  Sevier  v.  HoUiday,  2  Ark. 
512:  Cummins  v.  McLain,  2  Ark.  402. 

Indiana. —  Claypool  v.  Gist,  108  Ind.  424,  9 
N.  E.  382;  Kyser  v.  Wells,  60  Ind.  261; 
Pierse  v.  Thornton,  44  Ind.  235 ;  Black  v. 
Hersch,  18  Ind.  342,  81  Am.  Dec.  362. 

Kansas. —  Voss  v.  Bachop,  5  Kan.  59. 

Kentucky. —  Castleman  v.  Southern  Mut. 
L.  Ins.  Co.,  14  Bush  (Ky.)  197,  201;  Cord 
V.  Taylor,  5  Ky.  L.  Rep.  852. 

Missouri. —  Beardslee  v.  Boyd,  37  Mo. 
180. 

New  York.  —  People  v.  Brotherson,  36 
Barb.  (N.  Y.)  662;  Walradt  v.  Maynard, 
3  Barb.  (N.  Y.)  584;  Satterlee  v.  Frazer,  2 
Sandf.  (N.  Y.)  141;  Banner  v.  D'Auby,  34 
Misc.  (N.  Y.)  525,  69  N.  Y.  Suppl.  897.  See 
also  Lillie  v.  Hoyt,  5  Hill  (N.  Y.)  395,  40 
Am.  Dec.  360;  Stafford  v.  Bichardson,  15 
Wend.  (N.  Y.)  302;  Eathbun,  Ingalls,  7 
Wend.  (N.  Y.)  320;  Ex  p.  Ferguson,  6  Cow. 
(N.  Y.)  596;  Taylor  v.  Bates,  5  Cow.  (K  Y.) 
376;  Ferris  v.  Paris,  10  Johns.  (N.  Y.) 
-285. 


Pennsylvania. —  Krause  v.  Dorrance,  10  Pa. 
St.  462,  51  Am.  Dec.  496.  Compare  Glenn  v. 
Cuttle,  2  Grant  (Pa.)  273. 

South  Carolina. — Madden  v.  Watts,  59  S.  C. 
81,  37  S.  E.  209. 

Virginia. — Taylor  v.  Armstead,  3  Call  (Va.) 
200. 

Contra,  Shepherd  t;.  Crawford,  71  Ga.  458; 
Chapman  v.  Burt,  77  111.  337;  Pinkham  v. 
Hey  worth,  31  111.  519;  Hollenbeck  v.  Stan- 
berry,  38  Iowa  325  (holding  that  the  com- 
mencement of  an  action  against  an  attorney 
for  money  collected  constitutes  a  sufficient 
demand)  ;  Coffin  v.  Coffin,  7  Me.  298  [distin- 
guishing Staples  V.  Staples,  4  Me.  532]. 

Demand  on  one  of  two  attorneys  in  part- 
nership who  receives  money  is  a  demand  on 
both,  and  renders  both  liable.  McFarland  v. 
Crary,  8  Cow.  (N.  Y.)  253. 

It  is  not  necessary  that  the  demand  should 
be  made  at  the  attorney's  residence  or  place 
of  business,  unless  he  objects  on  that  ground, 
and  an  intimation  from  a  client  to  his  attor- 
ney, who  has  collected  money,  that  the  client 
"wishes  it  paid  over  is  sufficient.  Gilbert  v. 
Palmer,  6  N.  Brunsw.  667. 

37.  Indiana. — Kyser  v.  Wells,  60  Ind.  261 ; 
Black  V.  Hersch,  18  Ind.  342,  81  Am.  Dec. 
362. 

Kansas.- — Voss  v.  Bachop,  5  Kan.  59. 

New  York. —  Walradt  v.  Maynard,  3  Barb. 
(N.  Y.)  584;  Rathbun  v.  Ingalls,  7  Wend. 
(N.  Y.)  320. 

Pennsylvania. —  Krause  v.  Dorrance,  10  Pa. 
St.  462,  51  Am.  Dec.  496.  . 

South  Carolina. — Madden  v.  Watts,  59  S.  C. 
81,  37  S.  E.  209. 

Demand  before  suit  is  not  necessary  where 
the  attorney  has  agreed  to  pay  over  moneys 
when  collected,  and  has  failed  to  do  so.  Mar- 
dis V.  Shackleford,  4  Ala.  493. 

No  demand  is  necessary,  by  the  party  en- 
titled to  money,  where  an  attorney  receives 
it  as  for  his  client,  knowing  that  it  belongs 
to  another,  the  act  of  receiving  being  wrong- 
ful (Mowery  v.  Webb,  6  Ky.  L.  Rep.  360), 
or  by  the  client  where  the  attorney  fails  to 
give  information  of  its  receipt,  and  converts 
the  money  or  otherwise  applies  it  illegally 
(ISTisbet  v.  Lawson,  1  Ga.  275). 

38.  Matter  of  Smyley,  19  N.  Y.  Suppl.  266, 
46  N.  Y.  St.  824. 
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(ill)  Pleadings — (a)  Complaint,  Declaration,  or  Petition}^  Where 
demand  and  refusal  is  a  condition  precedent,  plaintiff  must  aver  such  demand 
and  refusal. He  need  not,  however,  aver  that  defendant  was  retained  for 
reward 5"^^  that  defendant  promised  to  account  for  the  moneys  which  he  collected,^^ 
or  that  the  latter  fraudulently  embezzled,  misapplied,  or  converted  the  money 
Neither  is  if  necessary  for  him  to  state  the  particulars  of  the  account  or  to 
furnish  a  bill  of  particulars,  unless  under  a  special  order. ^ 

(b)  Plea.  Under  the  general  issue  the  attorney  may  show  a  lien  or  claim 
for  services.*^ 

(iv)  Defenses —  (a)  In  General  —  (1)  Application  of  Fund  as  Directed. 
Where  money  is  applied  in  good  faith  by  an  attorney  in  accordance  with  an 
agreement  entered  into  between  his  clients,  this  is  a  defense  in  an  action  against 
the  attorney,  though  there  was  a  failure  of  consideration  among  the  clients.*'^ 

(2)  Garnishment  by  Client's  Creditor.  In  an  action  against  an  attorney  for 
money  collected,  it  is  a  defense  that,  before  he  had  had  an  opportunity  to  account, 
the  money  had  been  garnished    by  a  creditor  of  the  client.^^ 

(3)  Statute  of  Limitations.  An  attorney  is  not  debarred  from  the  provis- 
ions of  the  statute  of  limitations,  in  an  action  against  him  for  money  collected, 
because  of  the  relationship  existing  between  him  and  his  client.^ 

(b)  Counter  -  Claim.  It  has  been  held  that  an  attorney,  when  sued  by  his 
client  for  money  collected  for  the  latter,  may  set  up,  by  way  of ,  counter-claim. 


39.  For  forms  of  complaints,  declarations, 
and  petitions  in  actions  to  recover  money  col- 
lected by  an  attorney  see  Pratt  v.  Brewster, 
52  Conn.  65;  Nisbet  v.  Lawson,  1  Ga.  275; 
Fletcher  v.  (Tummings,  33  Nebr.  793,  51  N.  W. 
144 ;  Grinnell  v.  Sherman,  14  N.  Y.  Suppl. 
544,  38  N.  Y.  St.  587. 

Parties. —  In  an  action  against  an  attorney 
for  conversion  of  money  collected  by  him,  his 
partner  need  not  be  joined  as  a  defendant. 
Pratt  V.  Brewster,  52  Conn.  65. 

40.  Pierse  v.  Thornton,  44  Ind.  235; 
Beardslee     Boyd,  37  Mo.  180. 

Sufficient  averment. — An  averment  that  de- 
fendant neglected  and  refused  to  pay  a  cer- 
tain sum  of  money,  though  requested  so  to 
do,  is  a  sufficient  allegation  of  payment. 
Fletcher  v.  Cummings,  33  Nebr.  793,  51 
N.  W.  144. 

41.  Nisbet  r.  Lawson,  1  Ga.  275.  See  also 
McKaven  v.  Dameron,  82  Cal.  57,  23  Pac.  33, 
liolding  that  a  complaint  which  shows  that 
defendant  was  plaintiffs'  attorney  in  certain 
litigation,  and  that  he  received  certain  monejr 
which  he  failed  to  deliver  or  account  for  to 
plaintiffs,  states  the  contract  sufficiently,  in 
the  absence  of  a  special  demurrer,  and  that 
findings  as  to  the  terms  of  such  contract  were 
within  the  issues  tendered.  ^ 

'42.  Nisbet  v.  Lawson,  1  Ga.  275. 

43.  Grinnell  v.  Sherman,  14  N.  Y.  Suppl. 
544,  38  N.  Y.  St.  587. 

44.  West  V.  Brewster,  1  Duer  (N.  Y.)  647. 

45.  Patrick  v.  Hazen,  10  Vt.  183. 

46.  Beardsley  v.  Knight,  10  Vt.  185,  33 
Am.  Dec.  193. 

47.  Strohecker  v.  Hoffman,  19  Pa.  St.  223. 
■  See  also  Guthrie's  Appeal,  92  Pa.  St.  269. 

48.  A  mere  notice  to  an  attorney  not  to 
pay  over  to  plaintiff  the  money  collected, 
given  by  persons  claiming  to  be  interested  in 
the  fund,  will  not  justify  him  in  detaining 


the  same  in  his  hands.  The  claimant  should 
resort  to  an  injunction.  Dunn  v.  Vannerson, 
7  How.  (Miss.)  579.  See  also  Charteris  v. 
Miller,  14  U.  C.  Q.  B.  62. 

49.  Ewing  v.  Freeman,  103  Ga.  811,30  S.  E. 
637. 

50.  Kimbro  v.  Waller,  21  Ala.  376;  Cook 
V.  Rivers,  13  Sm.  &  M.  (Miss.)  328,  53  Am. 
Dec.  88;  Downey  v.  Garard,  24  Pa.  St.  52; 
Kinney  v.  McClure,  1  Rand.  (  Va.)  284.  But 
compare  Dougall  v.  Cline,  6  U.  C.  Q.  B.  546, 
from  which  it  seems  that  the  court  may  pre- 
vent an  attorney  pleading  the  statute  of 
limitations  to  defeat  a  client's  just  claim, 
but  cannot  prevent  the  attorney's  executors 
from  so  doing. 

When  period  begins  to  run. — .  In  some  juris- 
dictions it  has  been  held  that,  in  absence  of 
fraud  on  the  attorney's  part,  the  statutory 
period  begins  to  run  from  the  time  of  collec- 
tion. Cook  V.  Rives,  13  Sm.  &  M.  (Miss.) 
328,  53  Am.  Dec.  88;  Aultman  v.  Adams,  35 
Mo.  App.  503;  Hawkins  v.  Walker,  4  Yerg. 
(Tenn.)  187.  See  also  Smith  r.  Owen,  7  Lea 
(Tenn.)  53.  In  others  it  runs  only  from  the 
date  of  client's  demand  (Denton  r.  Embury, 
10  Ark.  228:  Roberts  v.  Armstrong.  1  Bush 
(Ky.)  263,  89  Am.  Dec.  624;  Sneed  r.  Hanlv. 
Heinpst.  (U.  S.)  659,  22  Fed.  Cas.  Xo. 
13,136),  unless  the  client  has  failed,  after 
notice  of  the  collection,  to  make  demand 
within  a  reasonable  time,  in  wliioh  case  it 
runs  from  the  date  of  notice  (Leiijh  r.  Wil- 
liams, 64  Ark.  165.  41  S.  W.  323;  \Vhifehead 
r.  Wells,  29  Ark.  99;  Jett  r.  Hempstead.  25 
Ark.  462;  Schofield  r.  Woollev.  98  Ga.  548, 
25  S.  E.  769,  58  Am.  St.  Rep.  315:  McDowell 
r.  Potter,  8  Pa.  St.  189.  49  Am.  Dec. 
503). 

The  operation  of  the  statute  is  prevented 

by  payment  by  the  attorney  of  the  principal 
or  interest.   Torrence  r.  Strong,  4  Oreg.  39. 

[IV,  D,  1,  a^H.  (b)] 


972    [4Cye.]  ATTORNEY  AND  CLIENT 

a  demand  for  services,  and  is  entitled  to  set  off  other  claims  which  he  may  have 
against  his  client.^^ 

(c)  Estoppel.  An  attorney  who  has  collected  money  for  his  client  is  estopped 
to  deny  that  he  is  an  attorney that  plaintiff  is  a  corporation  when  it  sues  in  the 
same  name  used  by  him  in  obtaining  the  judgment,^^  or  to  claim  that  the  client 
has  no  title  to  the  moneys  collected,^  and  may  be  estopped  by  laches  from  setting 
up  an  equitable  defense.^^ 

(v)  Evidence.  The  burden  of  proof  is  on  plaintiff  to  establish,  upon  all  the 
evidence,  his  right  to  recover  ;  but,  in  an  action  against  an  attorney  to  recover  a 
sum  of  money  collected  by  him  for  plaintiff  and  held  by  him  as  compensation 
for  legal  services,^'  the  burden  is  on  defendant  to  prove  the  services  and  their 
value,  and  he  can  retain  only  enough  to  compensate  him.^^ 

(vi)  Damages.  The  measure  of  damages  in  an  action  against  an  attorney  by  a 
client  is  the  amount  of  money  collected,  with  interest  from  the  time  it  was  demanded, 
or,  if  the  attorney  failed  to  give  notice  to  his  client  or  wilfully  misappropriated  the 
money  or  applied  it  to  his  own  use,  with  interest  from  the  date  of  its  reception.^^ 

b.  For  Negligence  —  (i)  In  General.  A  client  ^  who  has  suffered  damages  as 
the  result  of  his  attorney's  negligence    may  recover  therefor  in  an  action  at  law.^^ 


51.  Noble  V.  Leary,  37  Ind.  186:  Gopen  v. 
Crawford,  53  How.  Pr.  (N.  Y.)  278.  See  also 
Fargo  Gas  Light,  etc.,  Co.  v.  Greer,  18  Ohio 
Cir.  Ct.  589,  10  Ohio  Cir.  Dec.  164;  Sanborn 
V.  Plowman,  20  Tex.  Civ.  App.  484,  49  S.  W. 
639.  Compare  Bredin  v.  Kingland,  4  Watts 
(Pa.)  420,  where  the  court  held  that  a  re- 
fusal on  the  part  of  an  attorney  to  pay  over 
or  render  an  account  deprived  him  of  all 
right  to  claim  compensation  for  his  services. 

Effect  of  client's  death. — Where  the  client 
died,  and  afterward  the  attorneys  collected 
the  money,  it  was  held,  in  the  administrator's 
suit  to  recover  the  money  from  them,  that 
the  attorneys  could  not  set  off  the  sum  due 
for  their  services  before  the  client's  death, 
but  might  do  so  for  those  rendered  afterward. 
Lewis  V.  Kinealy,  2  Mo.  App.  33. 

52.  McFarland  v.  Crary,  8  Cow.  (N.  Y.) 
253. 

53.  McMath  v.  Com.,  12  Ky.  L.  Rep.  251. 

54.  Fogerty  v.  Jordan,  2  Rob.  (N.  Y.)  319. 
See  also  Mahler  v.  Hyman,  17  N.  Y.  Suppl. 
588,  43  N.  Y.  St.  540. 

55.  Cannon  v.  Sanford,  20  Mo.  App.  590. 

56.  Ross  V.  Gerrish,  8  Allen  (Mass.)  147, 
holding  that  an  answer  which  adniits  the  col- 
lection of  the  money,  but  avers  that  plain- 
tiff was  only  a  nominal  party  to  the  suit,  al- 
though it  admits  a  prima  facie  case  for 
plaintiff,  still  leaves  upon  him  the  burden  of 
proof. 

Insufficient  evidence. — Where,  in  an  action 
of  assumpsit  for  money  collected  by  an  at- 
torney, the  intestate  of  defendants,  the  money 
was  traced  into  the  coroner's  hatids,  but  there 
was  no  proof  that  the  intestate  had  received 
it,  the  verdict  for  plaintiffs  will  be  set  aside 
and  a  new  trial  ordered.  Hall  v.  Wright,  9 
Rich.  (S.  C.)  392. 

57.  Where  the  attorney  retains  more  than 
the  client  is  willing  to  allow,  the  latter  may 
maintain  such  an  action  without  giving  the 
bond  required  by  statute  in  cases  where  it  is 
sought  to  obtain  the  release-  of  property  from 
an  attorney's  lien.  Armitage  v.  Sullivan,  69 
Iowa  426,  29  K  W.  399. 

[IV,  D,  1,  a,  (iv),  (b)] 


58.  Stanton  v.  Clinton,  52  Iowa  109,  2 
N.  W.  1027. 

Question  for  jury. —  The  question  of  allow- 
ance of  attorney's  fees  is  for  the  jury.  Gray 
V.  Conyers,  70  Ga.  349. 

59.  Nisbet  v.  Lawson,  1  Ga.  275.  See  also 
Commonwealth  Bank  v.  Patton,  4  J.  J.  Marsh. 
(Ky.)  190. 

Interest. —  An  attorney  is  entitled  to  re- 
ceive his  costs  and  counsel  fees  as  soon  as  the 
money  is  collected.  It  is,  therefore,  error  to 
charge  him  with  interest,  from  the  time  the 
money  is  collected,  and  deduct  therefrom  his 
counsel  fees,  without  any  credit  for  interest. 
Hover  v.  Heath,  3  Hun  (N.  Y.)  283. 

Damages  resulting  from  an  unauthorized 
appearance  in  an  independent  action  cannot 
be  recovered  in  an  action  solely  for  money 
alleged  to  have  been  collected  by  defendants. 
Scott  V.  Kirschbaum,  47  Nebr.  331,  66  N.  W. 
443. 

60.  Rights  of  client's  assignee. —  Under  8 
Vict.  c.  48,  the  right  to  sue  an  attorney  for 
negligence  vests  in  the  assignee  of  an  insol- 
vent plaintiff.  Alexander  v.  A.  B.,  5  U.  C. 
Q.  B.  329.  Compare  Laidlaw  v.  O'Connor,  23 
Ont.  696. 

61.  California. —  Hinckley  v.  Krug,  (Cal. 
1893)  34  Pac.  118.  See  also  Siddall  V. 
Haight,  132  Cal.  320,  64  Pac.  410. 

Indiana. —  Nave  v.  Baird,  12  Ind.  318.  See 
also  Nickless  v.  Pearson,  81  Ind.  427,  84  Ind. 
602. 

Louisiana. — Spiller  v.  Davidson,  4  La.  Ann. 
171. 

Maryland. —  Cochrane  v.  Little,  71  Md.  323, 
18  Atl.  698. 

Ohio. —  Harter  v.  Morris,  18  Ohio  St.  492. 

Tennessee. —  Collier  v.  Pulliam,  13  Lea 
(Tenn.)  114;  Bruce  v.  Baxter,  7  Lea  (Tenn.) 
477. 

United  States. —  Spangler  v.  Sellers,  5  Fed. 
882. 

62.  Newman  v.  Schueck,  58  111.  App.  328; 
Brewster  v.  Frazier,  32  Md.  302. 

Assumpsit  is  the  proper  form  of  action. 
Stimpson  v.  Sprague,  6  Me.  470. 
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(ii)  Complaint^  DscLAHATioisr,  on  Petition.  In  an  action  against  an  attor- 
ney for  negligence  it  is  sufficient  for  plaintiti  to  aver,  generally,  that  defendant 
was  retained  as  attorney,  without  stating  the  consideration.^^  I^either  is  it  neces- 
sary for  plaintiff  to  show  that  he  was  without  fault,*^*  or  to  state  specific  facts 
constituting  the  negligence.^^  When  the  action  was  for  failure  to  collect  a  note 
it  has  been  held  that  plaintiff  must  allege  his  title  to  the  note.^^ 

(ill)  Defenses —  (a)  Champerty .  An  attorney  sued  by  his  client  for  negli- 
gence and  unskilfulness  cannot  set  up  champerty  in  tlie  contract  as  a  defense  to 
the  suit.^' 

(b)  Statute  of  Limitations.  It  is  a  good  defense  that  the  client's  right  of 
action  is  barred  by  the  statute  of  limitations.^^ 

(c)  That  Client  Did  Not  Own  Claim.  It  has  been  held  a  good  defense 
to  an  action  by  a  client  against  an  attorney  for  negligence  in  not  instituting  suit 
to  recover  a  debt  due  to  the  former,  that  tlie  debt  was  not  due  to  him,  but  to  a 
third  person  at  the  time  when  defendant  was  retained  to  institute  the  suit.^^ 

(d)  That  Client  Prevented  Collection.  It  is  a  good  defense  that  the  client 
himself  prevented  the  collection  of  the  debt."^ 

(iv)  Evidence.  Plaintiff  must  prove  defendant's  employment,''^  and  the 
want  of  reasonable  care  and  skill  in  the  performance  of  the  stipulated  service ;  ''^ 


A  bill  in  equity  will  not  lie  against  an  at- 
torney for  damages  for  negligence,  since  there 
is  an  adequate  remedy  at  law.  Nancrede  v. 
Voorhis,  32  N.  J.  Eq.  524;  Marsh  v.  Whit- 
more,  1  Hask.  (U.  S.)  391,  16  Fed.  Cas.  No. 
9,122;  Williams  v.  Reed,  3  Mason  (U.  S.) 
105,  29  Fed.  Cas.  No.  17,733.  But  the  investi- 
gation of  charges  of  fraudulent  conduct  in 
transactions  between  attorney  and  client  be- 
longs peculiarly  to  a  court  of  equity,  and 
cannot  be  conducted  in  a  court  of  law  with- 
out embarrassment.  Broyles  v.  Arnold,  11 
Heisk.  (Tenn.)  484. 

63.  Cavillaud  v.  Yale,  3  Cal.  108,  58  Am. 
Dec.  388  (holding  that,  v/here  it  is  alleged 
that  he  was  retained  in  consideration  of  cer- 
tain reasonable  fees  and  rewards  to  be  paid 
him,  and  no  future  time  is  stated  as  agreed 
upon  for  the  payment  of  such  fee,  the  declara- 
tion must  aver  payment,  and  the  omission  of 
-this  is .  error )  ;  Stephens  v.  White,  2  Wash". 
(Va.)  203;  Bourne  v.  Diggles,  2  Chit.  311,  18 
E.  C.  L.  651.  Compare  Eccles  v.  Stephenson, 
3  Bibb  (Ky.)  517,  holding  that  it  is  not  neces- 
sary to  aver  that  plaintiff  had  paid  to  de- 
fendant, or  secured  him,  a  fee;  but  that  an 
averment  that  defendant  undertook  to  prose- 
cute the  suit  for  a  fee  thereafter  to  be  paid,  is 
sufficient. 

64.  Jones  v.  White,  90  Ind.  255. 

65.  Jones  v.  White,  90  Ind.  255;  Vail  v. 
Duggan,  7  U.  C.  Q.  B.  568.  See  also  Wilson 
v\  Coffin,  2  Cush.  (Mass.)  316,  holding  that 
such  general  allegation,  if  a  defect,  is  cured 
by  verdict. 

Persons  to  whom  payment  should  have  been 
made. —  A  declaration  alleging  that  certain 
notes,  etc.,  were  placed  in  the  hands  of  an 
attorney,  who  undertook  to  collect  them  and 
pay  the  proceeds  to  the  creditors  of  a  firm 
named,  and  alleging,  as  a  breach,  a  failure  to 
collect  and  pay  over  the  money,  need  not  par- 
ticularize by  name  the  creditors  to  whom  the 
money  collected  was  to  be  paid.  Mardis  v. 
Shackleford,  6  Ala.  433. 

Sufficient  cause  of  action  was  shown  in 


Walker  v.  Goodman,  2 I.Ala.  647;  Evans  v. 
Watrous,  2  Port.  (Ala.)  205;  Rosebud  Min., 
etc.,  Co.  V.  Hughes,  (Colo.  App.  1901)  64  Pac. 
247;  Cochrane  v.  Little,  71  Md.  323,  18  Atl. 
698;  Phillips  v.  Dempsey,  18  U.  C.  Q.  B. 
177. 

No  cause  of  action  was  shown  in  Anderson 
V.  Conklin,  11  Ky.  L.  Rep.  183;  Elder  v.  Bo- 
gardus,  Lalor   (N.  Y.)  116. 

66.  Sevier  v.  Holliday,  2  Ark.  512;  Baker 
V.  McArthur,  5  Ky.  L.  Rep.  185. 

67.  Goodman  v.  Walker,  30  Ala.  482,  68 
Am.  Dec.  134. 

68.  Hays  v.  Ewing,  70  Cal.  127,  11  Pac. 
602;  Rhines  v.  Evans,  66  Pa.  St.  192,  5  Am. 
Rep.  364;  Thomas  v.  Ervin,  Cheves  (S.  C.)  22, 
34  Am.  Dec.  586. 

The  statute  begins  to  run  from  a  reason- 
able time  after  a  claim  has  been  placed  in  the 
attorney's  hands  for  collection,  for,  in  the 
absence  of  peremptory  instructions,  he  is  en- 
titled to  a  reasonable  time  for  beginning  pro- 
ceedings. McArthur  v.  Baker,  7  Ky.  L.  Rep. 
441;  Rhines  v.  Evans,  66  Pa.  St.  192,  5  Am. 
Rep.  364;  Downey  v.  Garard,  24  Pa.  St.  52: 
Wilcox  V.  Plummer,  4  Pet.  (U.  S.)  172,  7 
L.  ed.  821. 

69.  Jackson  v.  Tilghman.  1  IMiles  (Pa.)  31. 
Compare  Smallwood  r.  Norton.  20  ]Me.  83,  37 
Am.  Dec.  39,  where  an  attorney  was  sued  for 
negligence  in  not  moving  for  a  return  of  prop- 
erty in  a  replevin  suit  on  nonsuit,  and  it 
was  held  that  it  was  not  competent  for  Www 
to  show,  in  reduction  of  damages,  that  plain- 
tiff in  replevin  was  the  real  owner  of  the 
property. 

70.  Ransom  v.  Cothran.  6  Sm.  &  M.  (Miss.^ 
167;  Fenaille  r.  Coudert,  44  N.  J.  L.  286: 
Benner  r.  Burton,  13  U.  C.  Q.  B.  3S7.  See 
also  Read  r.  Patterson,  H  Lea  (Tenn.)  430: 
Lvnch  V.  Wilson,  22  U.  C.  Q.  B.  226:  O'Beirn 
V.  Wilson,  6  U.  C.  C.  P.  366. 

71.  National  Sav.  Bank  r.  Ward.  100  U.  S. 
195,  25  L.  ed.  621. 

72.  Arkansas!. — Penninsjton  r.  Yoll,  11  Ark. 
212.  52  Am.  Dec.  262. 
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but,  where  a  prima  facie  case  of  negligence  is  shown,  the  burden  of  proving- 
adequate  excuse  is  on  the  attorney An  attorney's  receipt  for  a  claim,  placed 
in  his  hands  for  collection,  is  admissible  to  prove  the  relation  of  attorney  and 
client,''*  and  \^  prima  facie  evidence  of  the  genuineness  and  justness  of  the 
securities  described  in  the  receipt.''^  The  record  of  the  suit  on  the  claim  is  also^ 
admissible  against  the  attorney,  to  prove  the  final  determination  of  that  suit,, 
although  it  was  conducted  by  him  in  the  name  of  another  attorney.''^  The- 
attorney  will  not  be  allowed  to  prove  that  he  consulted  a  distinguished  attorney 
respecting  the  proper  course  to  be  pursued  by  him,  or  that  the  arrangement  made^ 
hy  him  was,  in  the  opinion  of  the  witness,  the  best  that  could  be  made  for  his 
client's  interest;'^  nor  can  he  introduce  a  memorandum  of  instructions  made 
in  plaintiff's  presence.''^  Expert  evidence  is  admissible  on  the  question  of 
negligence.''^ 

(v)  Questions  of  Law  and  Fact.  The  question  of  negligence  is  gener- 
ally held  to  be  one  of  fact  for  the  jury.^ 

(vi)  Damages.  The  measure  of  damages  in  an  action  against  an  attorney  for- 
negligence  is  the  amount  of  loss  actually  sustained      but  where  a  client  has  suf- 


Mississippi. —  Hoover  v.  Shackleford,  23 
Miss.  520. 

South  Carolina. —  Wright  v.  Ligon,  Harp. 
Eq.  (S.  C.)  166. 

Virginia. —  Staples  v.  Staples,  85  Va.  76,  7 
S.  E.  199. 

United  States. —  National  Sav.  Bank  v. 
Ward,  100  U.  S.  195,  25  L.  ed.  621. 

Failure  to  set  up  defense. — Where  the  neg- 
ligence charged  is  the  failure  to  set  up  a  de- 
fense, based  upon  certain  facts  communicaited 
to  the  attorney  by  his  client,  the  latter  must 
show  by  evidence  the  existence  of  such  facts, 
and  that  they  were  susceptible  of  proof  at  the 
trial  by  the  exercise  of  proper  diligence  on 
the  part  of  his  attorney.  Hastings  v.  Hal- 
leck.  13  Cah  203. 

The  withdrawal  of  an  attorney  from  a  suit 
creates  Uo  presumption  that  the  subsequent 
adverse  result  to  his  client  was  due  to  his 
withdraAval.  Cullison  v.  Lindsay,  108  Iowa 
124.  78  N.  W.  847. 

73.  Moorman  v.  Wood,  117  Ind.  144,  19 
N.  E.  739;  Bourne  v.  Diggles,  2  Chit.  311,  18 
E.  C.  L.  651;  Gould  v.  Blanchard,  29  Nova 
Scotia  361. 

74.  Goodman  v.  Walker,  30  Ala.  482,  68 
Am.  Dec.  134;  Smedes  v.  Elmendorf,  3  JohUs. 
(N.  Y.)  185. 

75.  Hair  v.  Glover,  14  Ala.  500.  See,  how- 
ever, Sevier  v.  Holliday,  2  Ark.  512,  where,  in 
an  action  against  an  attorney  for  failure  to 
collect  a  note,  in  which  action  the  petition  did 
not  show  title  to  the  note  in  plaintiff,  it  was 
held  that  a  receipt  given  by  defendant  to 
plaintiff  for  the  note  described,  in  which 
plaintiff  did  not  appear  as  a  party  in  any  ca- 
pacity, was  not  evidence  of  title  in  plaintiff. 

76.  Goodman  v.  Walker,  30  Ala.  482,  68 
Am.  Dec.  134. 

77.  Goodman  v.  Walker,  30  Ala.  482,  68 
Am.  Dec.  134. 

78.  Phelps  r.  Wilson,  13  U.  G  C.  P.  38. 

79.  Pennirigt«on  v.  Yell,  11  Ark.  212,  52 
Am.  Dec.  262;  Cochrane  v.  Little,  71  Md.  323, 
18  Atl.  698. 

80.  Alabama. —  Pinkston  v.  Arriugton,  98 
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Ala.  489,  13  So.  561;  Evans  v.  Watrous,  2' 
Port.  (Ala.)  205. 

Arkansas. —  Pennington  v.  Yell,  11  Ark.. 
212,  52  Am.  Dec.  262. 

Maryland. —  Cochrane  v.  Little,  71  Md.  323, 

18  Atl.  698. 

New  York.  —  Abeel  v.  Swann,  21  Misc.. 
(N.  Y.)  677,  47  N.  Y.  Suppl.  1088. 

South  Carolina. —  Hogg  v.  Martin,  Riley 
(S.  C.)  156. 

Contra,  Gambert  v.  Hart,  44  Cal.  542. 

81.  Arkansas. — Pennington  v.  Yell,  11  Ark. 
212,  52  Am.  Dec.  262. 

Georgia. —  Cox  v.  Sullivan,  7  Ga.  144,  50' 
Am.  Dec.  386. 

Illinois. —  Goldzier  v.  Poole,  82  111.  App. 
469. 

Indiana. —  Moorman  v.  Wood,  117  Ind.  144,, 

19  N.  E.  739. 

Iowa. —  Jamison  v.  Weaver,  81  Iowa  212,  46 
N.  W.  996. 

Kentucky. —  Eccles  v.  Stephenson,  3  Bibh> 
(Ky.)  517. 

Maryland. —  Watson  v.  Calvert  Bldg.,  etc.,, 
Assoc.,  91  Md.  25,  45  Atl.  879. 

Massachusetts. —  Dearborn  v.  Dearborn,  15 
Mass.  316;  Gilbert  v.  Williams,  8  Mass.  51,  5 
Am.  Deo.  77. 

Mississippi. —  Grayson  v.  Wilkinson,  5  Sm. 
&  M.  (Miss.)  268;  Fitch  p.  Scott,  3  How.. 
(Miss.)  314,  34  Am.  Dec.  86. 

New  York. —  Quinn  v.  Van  Pelt,  56  N.  Y. 
417;  Fay  v.  McGuire,  20  N.  Y.  App.  Div.  569,, 
47  N.  Y.  Suppl.  286. 

Pennsylvania. —  Cox  v.  Livingston,  2  Watts 
&  S.  (Pa.)  103,  37  Am.  Dec.  486. 

Vermont.  —  Crooker  v.  Hutchinson,  2 
D.  Chipm.  (Vt.)  117. 

United  States. —  Suydam  v.  Vance,  2  Mc- 
Lean (U.  S.)  99,  23  Fed.  Cas.  No.  13,657. 

Canada.  —  Gould  v.  Blanchard,  29  Nova 
Scotia  361.  Compare  Bradbury  v.  Jarvis,  1 
U.  C.  Q.  B.  301,  holding  that,  in  an  action 
against  an  attorney  for  discharging  a  debtor 
in  custody  on  a  capias  ad  satisfaciendum 
without  any  authority  from  plaintiffs,  the 
damages  are  discretionary,  and  it  is  not  in- 
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fered  no  special  damages,  he  is  entitled,  at  least,  to  nominal  damages.^^  Punitive 
damages  were  held  to  be  proper  in  a  case  where  an  attorney  falsely  gave  a  client 
information  that  led  her  to  a  second  marriage  and  rendered  her  liable  to  indict- 
ment and  prosecution  for  bigamy.^ 

2.  Summary  Remedies  OF  Client  —  a.  In  General.  An  attorney  may,  without 
resort  being  had  to  an  action,  be  summarily  proceeded  against^  for  wrongs  done 
by  him  in  his  professional  capacity .^^  The  power  to  thus  summarily  proceed 
against  an  attorney,  though  usually  conferred  by  statute,^^  exists  in  a  court,  by 
virtue  of  its  control  over  its  officers,  independent  of  any  statute.^'^ 


cumbent  on  the  jury  to  give  the  whole  amount 
of  the  debt. 

Interest. — In  Rootes  t\  Stone,  2  Leigh  (Va.) 
650,  it  was  held  that  where  an  attorney,  em- 
ployed to  collect  debts,  loses  them  by  his  neg- 
ligence, he  is  chargeable  with  the  principal  of 
them,  but  not  with  interest  thereon. 

The  employment  of  an  attorney,  after 
knowledge  of  his  negligent  conduct,  is  mate- 
rial, and  should  be  submitted  to  the  jury  on 
the  question  of  damages.  Derrickson  v.  Cady, 
7  Pa.  St.  27. 

82.  Lilly  V.  Bovd,  72  Ga.  83;  McLeod  v. 
Boulton,  3  U.  C.  Q.  B.  84.  See  also  Arnold 
V.  Robertson,  3  Daly  (N.  Y.)  298. 

83.  Hill  V.  Montgomery,  84  111.  App.  300 
laffirmed  in  184  111.  220,  56  N.  E.  320]. 

84.  Georgia. —  Foster  v.  Reid,  58  Ga.  221; 
Smith  V.  Bush,  58  Ga.  121. 

Indiana. —  Heffren  v.  Jayne,  39  Ind.  463,  13 
Am.  Rep.  281. 

loioa. —  State  v.  Morgan,  80  Iowa  413,  45 
N.  W.  1070;  Cross  v.  Ackley,  40  Iowa  493. 

Louisiana.  —  Butchers'  Union  Slaughter- 
house, etc.,  Co,  V.  Crescent  City  Live  Stock 
Landing,  etc.,  Co.,  41  La.  Ann.  355.  6  So.  508. 

Mississippi. —  Dunn  v.  Vannerson,  7  How. 
(Miss.)  579. 

New  Jersey. —  Mundy  v.  Schantz,  52  N.  J. 
Eq.  744,  30  Atl.  322. 

New  York. —  Matter  of  Langslow,  167  N.  Y. 
314,  60  N.  E.  590;  Foster  v.  Townshend,  68 
N.  Y.  203 ;  Berks  v.  Hotchkiss,  82  Hun  (N.  Y.) 
27,  31  N.  Y.  Suppl.  16,  63  N.  Y.  St.  354; 
Matter  of  Wolf.  51  Hun  (N.  Y.)  407,  4  N.  Y. 
Suppl.  239,  21  N.  Y..  St.  224;  Matter  of  SiT- 
vernail,  45  Hun  (N.  Y.)  575;  Matter  of  Mer- 
tian,  29  Hun  (N.  Y.)  459;  Porter  v.  Parmly, 
39  N.  Y.  Super.  Ct.  219;  Matter  of  Fincke, 
6  Daly  (N.  Y.)  Ill;  Batterson  v.  Osborne, 
18  N.  Y.  Suppl.  431,  44  N.  Y.  St.  839 ;  Sprague 
V.  Horton,  18  N.  Y.  Suppl.  165,  46  N.  Y.'St. 
17;  Ackerman  v.  Wagner,  8  N.  Y.  Suppl.  457, 
29  N.  Y.  St.  166;  Grant's  Case,  8  Abb.  Pr. 
(N.  Y.)  357,  17  How.  Pr.  (N.  Y.)  260;  Ex  p. 
Staats,  4  Cow.  (N.  Y.)  76;  People  v.  Smith, 
3  Cai.  (N.  Y.)  221,  Col.  &  C.  Cas.  (N.  Y.) 
497;  Saxton  v.  Wyckoff,  6  Paige  (N.  Y.) 
182. 

Ohio.— Cotton  V.  Ashley,  11  Ohio  Cir.  Ct.  47. 

Pennsylvania. —  /n  re  Kennedv,  120  Pa.  St. 
497,  14  Atl.  397,  6  Am.  St.  Rep.  "724;  Clark  v. 
■  Clark.  17  Wklv.  Notes  Cas.  (Pa.)  400. 

Rhode  Island. —  Anderson  v.  Bosworth,  15 
R.  L  443,  8  Atl.  339.  2  Am.  St.  Rop.  910; 
Burns  V.  Allen,  15  R.  I.  32,  23  Atl.  35,  2  Am. 
St.  Rep.  844. 


Tennessee. — Jones  v.  Miller,  1  Swan  (Tenn.)- 
151. 

Texas. —  Trammell  v.  Shropshire,  22  Tex. 
327. 

Virginia. — Taylor  v.  Armstead,  3  Call  (Va.) 
200. 

United  States. —  Jeffries  v.  Laurie,  23  Fed. 
786. 

Canada. —  Matter  of  Toms,  2  Ch.  Chamb. 
(U.  C.)  381;  Re  Carroll,  2  Ch.  Chamb.  (TJ.  C.) 
323;  Re  A.  B.,  3  Manitoba  316;  Ex  p. 
Flood,  23  N.  Brunsw.  8« :  Kerr  v.  Thorne, 
18  K  Brunsw.  625;  Gunter  v.  Sharp,  17 
N,  Brunsw.  286;  Gilbert,  v.  Soney,  5 
N.  Brunsw.  679;  Carruthers  v.   ,  Tay- 
lor (U.  C.)  243. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  266. 

85.  As  to  necessity  of  existence  of  relation, 
of  attorney  and  client  see  infra,  IV,  D,  2,  c, 
(II). 

86.  See  the  statutes  of  the  several  states 
and  the  following  cases: 

Georgia. —  Hawkins  v.  Smith,  56  Ga.  571. 

Indiana. —  Heffren  v.  Jayne,  39  Ind.  463,  13 
Am.  Rep.  281. 

Iowa. —  State  v.  Morgan.  80  Iowa  413,  45 
N.  W.  1070. 

Kentucky.  —  Thomas  V.  Roberts,  5  Dana 
(Ky.)  189. 

Louisiana. —  West  v.  Carleton,  8  La.  253. 

Mississippi. — Banks  v.  Cage,  1  How.  (Miss.) 
293. 

Tennessee. — Jones  r.  Miller.  1  Swan  (Tenn.) 
151. 

The  right  of  the  court  to  compel  its  attor- 
neys to  do  their  duty  is  not  taken  awav  by 
a  statute  providing  for  summary  proceedings 
against  attorneys  receiving  moneys  for  clients, 
and  neglecting  or  refusing  to  pay  the  same 
when  demanded.  Cotton  r.  Ashlev,  11  Ohio 
Cir.  Ct.  47. 

.87.  Kentucky. — Scott  r.  Wiekliffo,  1  B.  :\ron. 
(Ky.)  353. 

Louisiana.  —  Butchers'  T^nion  Slaughter- 
house, etc..  Co.  r.  Crescent  Citv  Live  Stock 
Landing,  etc.,  Co..  41  La.  Ann.  355,  6  So.  508. 

Nrir  Jcrsei/. —  Mundv  r.  Schantz,  52  N".  J. 
Eq.  744.  30  Atl.  322. 

Ohio.— Cotton  r.  Ashlov.  11  Ohio  Cir.  Ct. 
47. 

Rhode  Island. —  Anderson  r.  Bosworth.  15 
R.  T.  443.  8  Atl.  339,  2  Am.  St.  Rep.  010: 
Burns  r.  Allen,  15  R.  T.  32.  23  Atl.  35,  2  \m. 
St.  Rep.  S^4. 

Uuitcd  States.-  ,Jo{Tric>^  r.  Laurie.  23  Fed. 
786. 

Canada.— Rc  A.  B.,  3  :\r:niitoba  316:  Ex  p. 

[IV,  D,  2,  a] 
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lb.  Jurisdiction.  A  state  court  has  no  jurisdiction  to  conipel  an  attorney  to 
pay  over  money  collected  by  liiin  under  process  of  a  federal  court.^^ 

e.  When  Remedy  Authorized  —  (i)  In  General.  The  summary  jurisdiction 
of  the  court,  to  be  exercised  by  order  to  its  attorneys,  extends  to  any  matter  in 
which  an  attorney  has  been  employed  in  his  professional  clmracter.^^  An  order 
for  the  payment  of  money  will  not  be  granted,  however,  unless  the  claim  of  the 
petitioner  is  free  from  doubt.^*^ 

(ii)  Existence  of  E elation  of  Attorney  and  Client.  To  give  the 
right  of  proceeding  summarily  against  an  attorney  it  is  essential  that  the  relation 
of  attorney  and  client  should  exist  between  the  parties  in  relation  to  the  matter 
which  is  the  ground  for  the  application.^^ 

(ill)  Pursuit  of  Other  Remedy.  Bringing  an  action  for  the  recovery  of 
judgment  against  an  attorney  is  a  w^aiver  of  the  right  to  proceed  summarily 
against  him.^^ 


Flood,  23  N.  Brunsw.  86;  Kerr  v.  Thorne, 
18  N.  Brunsw.  625;  Gunter  v.  Sharp,  17 
N.  Brunsw.  286;  Gilbert  v.  Soney,  5 
N.  Brunsw.  679;  Re  McBrady,  19  Ont.  Pr.  37. 

88.  Thomas  v.  Roberts,  5  Dana  (Ky.)  189. 
See  also  Matter  of  Forster,  49  Hun  (N.  Y.) 
114,  1  N.  Y.  Suppl.  619,  17  N.  Y.  St.  115, 
holding  that  the  fact  that  defendant  is  an  at- 
torney and  an  officer  of  the  supreme  court 
does  not  give  such  court  jurisdiction  in  a  pro- 
ceeding against  him,  by  motion,  to  recover 
certain  warrants  drawn  payable  to  petition- 
-ers,  received  by  him  as  attorney  and  coun- 
selor of  the  court  of  commissioners  of  Ala- 
bama claims,  and  which  he  retains  under  a 
claim  of  lien,  made  in  good  faith. 

Action  in  other  state. — An  attorney  col- 
lecting money  for  his  client  may  be  compelled, 
by  summary  proceedings,  to  pay  over  the  same 
as  well  where  such  moneys  were  collected  in 
a  proceeding  instituted  in  another  state  as  in 
domestic  actions.  Batterson  v.  Osborne,  18 
K  Y.  Suppl.  431,  44  N.  Y.  St.  839. 

89.  Anderson  v.  Bosworth,  15  R.  I.  443,  8 
Atl.  339,  2  Am.  St.  Rep.  910;  Matter  of  Ait- 
kin, 4  B.  &  Aid.  47.  22  Rev.  Rep.  616,  6 
E.  C.  L.  384;  Matter  of  Knight,  1  Bing.  91, 
8  E.  C.  L.  417. 

To  give  the  right  of  proceeding  summarily 
against  an  attorney  to  compel  the  payment 
of  money  in  his  hands  it  is  not  essential  that 
he  should  have  received  the  money  in  any 
suit  or  legal  proceeding,  or  that  he  should 
have  been  employed  to  commence  legal  pro- 
ceedings.  Matter  of  Dakin,  4  Hill  (N.  Y.)  42. 

90.  Post  V.  Evarts.  56  Hun  (N.  Y.)  641,  9 
N.  Y.  Suppl.  370,  31  N.  Y.  St.  123.  See  also 
Texas  v.  White,  10  Wall.  (U.  S.)  483,  19 
L.  ed.  992,  holding  that  a  motion  to  pay 
into  court  the  moneys  collected  will  not  be 
granted,  but  the  parties  will  be  left  to  their 
action,  if  the  attorney  is  guilty  of  no  bad 
faith  or  improper  conduct  and  has  a  fair  set- 
off against  his  client  which  the  latter  refuses 
to  allow. 

Assignment  of  claim. — An  attorney  will  not, 
on  a  summary  process,  be  ordered  to  pay  over 
motley  collected  for,  and  claimed' by,  his  client, 
if  an  assignment  of  the  client's  claim  to  a 
third  person  has  come  indirectly  to  the  attor- 
ney's knowledge.  Bowen  v.  Smidt,  20  N.  Y. 
Suppl.  735.  49  N.  Y.  St.  647.  See  also  Mur- 
ray V.  Johnston,  6  N.  Brunsw.  697,  holding 
[IV,  D,  2,  ta] 


that  the  court  will  not  compel  an  attorney, 
on  a  summary  application,  to  pay  over  the 
proceeds  of  a  judgment  to  a  person  claiming 
as  assignee  unless  the  latter's  right  is  clear. 

91.  Mississippi. —  McCreary  v.  Hoopes,  25 
Miss.  428. 

New  Jersey. —  Koenig  v.  Harned,  (N.  J. 
1888)  13  Atl.  236. 

Neio  York. —  Matter  of  Langslow,  167  N.  Y. 
314,  60  N.  E.  590;  Matter  of  Hillebrandt,  33 
K  Y.  App.  Div.  191,  53  K  Y.  Suppl.  352; 
Matter  of  Husson,  26  Hun  (K  Y.)  130,  62 
How.  Pr.  (N.  Y.)  358;  Bowen  v.  Smidt,  20 
N.  Y.  Suppl.  735,  49  N.  Y.  St.  647;  Matter  of 
Sardy,  19  N.  Y.  Suppl.  575,  47  N.  Y.  St.  308; 
Matter  of  Attorney,  63  How.  Pr.  (N.  Y.) 
152;  Matter  of  Dakin,  4  Hill  (K  Y.)  42. 
Compare  Wilmerdings  v.  Fowler,  14  Abb.  Pr. 
N.  S.  (N.  Y.)  249;  Grant's  Case,  8  Abb.  Pr. 
(N.  Y.)  357,  17  How.  Pr.  (K  Y.)  260. 

Ohio. — Longworth  v.  Handy,  2  Disn.  (Ohio) 
75. 

Pennsylvania. —  In  re  Kennedy,  120  Pa.  St. 
497,  14  Atl.  397,  6  Am.  St.  Rep.  724. 

England.— Matter  of  Aitkin,  4  B.  &  Aid. 
47,  22  Rev.  Rep.  616,  6  E.  C.  L.  384;  Ex  p. 
Clifton,  5  Dowl.  P.  C.  218,  2  Hurl.  &  W.  296; 
In  re  Fairthorne,  3  Dowl.  &  L.  548,  10  Jur. 
287,  15  L.  J.  Q.  B.  131.  1  Saund.  &  C.  40; 
In  re  Hilliard,  2  Dowl.  &  L.  919,  9  Jur.  664, 
14  L.  J.  Q.  B.  225. 

Canada. —  Re  Osier,  Cas.  t.  Wood  (Man.) 
205 ;  Wilson  v.  Beatty,  12  Ont.  App.  252. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client,'* 
§  267. 

Judgment  debtor  and  creditor. —  The  sum- 
mary power  of  the  court  cannot  be  invoked 
where  the  relation  of  attorney  and  client  has 
been  merged  in  that  of  judgment  debtor  and 
creditor.  Butchers'  Union  Slaughterhouse, 
etc.,  Co.  V.  Crescent  City  Live  Stock  Landing, 
etc.,  Co.,  41  La.  Ann.  355,  6  So.  508;  Cheva- 
lon  V.  Schmidt,  11  Rob.  (La.)  91;  Windsor 
V.  Brown,  15  R.  I.  182,  9  Atl.  135,  2  Am.  St. 
Rep.  892;  Ex  p.  White  Sewing  Mach.  Co.,  31 
N.  Brunsw.  237.  Compare  Gabriel  v.  Schil- 
linger  Fire  Proof  Cement,  etc.,  Co..  24  Misc. 
(N.  Y.)  313,  52  N.  Y.  Suppl.  1127;.  In  re 
Grey,  [1892]  2  Q.  B.  440,  61  L.  J.  Q.  B.  795, 
41  Wkly.  Rep.  3. 

92.  Butchers'  Union  Slaughterhouse,  etc., 
Co.  V.  Crescent  City  Live  Stock  Landing,  etc., 
Co.,  41  La.  Ann.  355,  6  So.  508;  Cottrell  v. 
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d.  Who  May  Invoke  Remedy.  A  summary  application  to  compel  an  attorney 
to  pay  over  money  collected  in  a  professional  capacity  is  entertained  only  on 
motion  of  a  client.^^ 

e.  Defenses.  An  attorney,  when  proceeded  against  by  motion  under  the 
statute,  may  insist  upon  any  defense  which  it  would  be  competent  for  him  to 
make  to  an  action  if  that  form  of  remedy  had  been  adopted.^*  But  good  faith 
in  withholding  money  collected  has  been  held  to  be  no  answer  to  a  summary 
application  to  compel  the  payment  of  such  money .^^ 

f.  Procedure  —  (i)  In  General.    The  summary  power  of  the  court  must 


Finlaysoii,  4  How.  Pr.  (N.  Y.)  242,  2  Code 
Rep.  (N.  Y. )  116;  Bohanan  v.  Peterson,  9 
Wend.  (N.  Y.)  503.  See  also  Dean  v.  Bige- 
low,  19  D.  C.  570,  holding  that  a  rule  will  not 
be  granted  against  an  attorney,  to  compel  him 
to  pay  over  money  collected  for  a  client, 
where  the  client  has  filed  a  bill  in  equity 
against  the  attorney  for  the  same  purpose 
and  the  suit  is  ready  for  hearing.  But  see 
Gabriel  v.  Schillinger  Fire  Proof  Cement,  etc., 
Co..  24  Misc.  (N.  Y.)  313,  52  N.  Y.  Suppl. 
1127,  holding  that  where,  on  an  attorney's 
failure  to  pay  costs  with  money  his  client 
paid  him  for  that  purpose,  the  client  paid 
them,  and  secured  a  judgment  therefor  against 
the  attorney,  execution  on  which  was  returned 
unsatisfied,  a  summary  proceeding  to  compel 
him  to  repay  the  money,  by  motion  in  the 
cause  in  which  the  attorney  was  retained, 
"was  not  barred  by  the  client's  pursuit  of  his 
remedy  by  action.  To  same  effect  is  In  re 
Grey,  [1892]  2  Q.  B.  440,  61  L.  J.  Q.  B.  795, 
41  Wkly.  Rep.  3. 

Action  barred  by  limitation. — An  attach- 
ment will  not  be  granted  against  an  attorney 
for  the  non-payment  of  money  collected  by 
him  for  a  client,  after  the  remedy  by  action 
is  barred  by  the  statute  of  limitations.  Peo- 
ple    Brotherson,  36  Barb.  ( N.  Y. )  662. 

A  proceeding  by  motion  against  a  party  for 
money  collected  as  an  attorney  is  no  bar  to 
a  recovery  in  an  action  on  the  case  for  dam- 
ages.   Coopwood  V.  Baldwin.  25  Miss.  129. 

93.  Sloan  v.  Johnson,  14  Sm.  &  M.  (Miss.) 
47,  holding  that  where  an  administrator 
placed  a  note  for  collection,  the  property  of 
his  intestate,  in  the  hands  of  attorneys  and 
they  collected  it,  and  the  probate  court  after- 
ward revoked  the  administrator's  letters  and 
appointed  another  administrator,  the  latter 
could  not  maintain  the  summary  motion 
against  the  attorneys  for  refusing  to'  pay 
over  the  money  thus  collected.  But  see  Tram- 
mell  V.  Shropshire,  22  Tex. .327,  holding  that 
the  summary  remedy,  given  by  Hartley  Dig. 
Tex.  art.  62,  against  an  attorney  for  his  fail- 
ure to  pay  over  money  collected,  extends  to 
the  case  of  an  administrator,  for  whom,  or 
for  whose  intestate,  the  attorney  has  col- 
lected money  which  the  administrator  is  en- 
titled to  receive.  See  also  Wilmerdings  v. 
Fowler,  14  Abb.  Pr.  N.  S.  (N.  Y.)  249,  hold- 
ing that  an  attorney  who  by  fraud  procures 
from  the  court  an  order  by  which  he  obtains 
money  from  a  party  may  be  proceeded  against 
summarily,  even  though  such  party  be  not  his 
■client. 

As  to  necessity  of  existence  of  relation  of 
[63] 


attorney  and  client  see  swpra,  IV,  D,  2,  c, 
(II). 

As  to  parties  to  proceeding  see  infra,  IV,  D, 
2,  f,  (IV). 

Assignee  of  client. —  The  summary  remedy 
by  motion  to  compel  an  attorney  to  pay  over 
money  of  his  client  is  not  available  to  an 
assignee  of  the  client.  Matter  of  Schell,  58 
Hun  (N.  Y.)  440,  12  N.  Y.  Suppl.  790,  34 
N.  Y.  St.  928  [affirmed  in  128  N.  Y.  67,  27 
N.  E.  957,  38  N.  Y.  St.  442] ;  Hess  v.  Joseph, 
7  Rob.  (N.  Y.)  609;  Bowen  v.  Smidt,  20  N.  Y. 
Suppl.  735,  49  N.  Y.  St.  647;  Longworth  v. 
Handy,  2  Disn.  (Ohio)  75.' 

Attorney  of  non-resident  client. —  That  pe- 
titioners in  a  summary  proceeding  to  compel 
an  attorney  at  law  to  pay  over  certain  funds 
alleged  to  have  been  received  by  him  in  his 
professional  capacity  are  non-residents  does 
not,  of  itself,  excuse  them  from  verifying 
their  own  statements,  or  authorize  another 
attorney,  on  his  own  application,  based  on  the 
unsworn  and  ex  parte  statements  of  his 
clients,  to  institute  such  a  proceeding. 

One  of  several  co-plaintiffs  cannot  litigate 
his  rights,  as  against  the  other  plaintiffs,  to 
the  money  recovered  in  the  suit,  by  a  motion 
against  the  attorney  for  not  paying  over  the 
same.   Trammell  v.  Shropshire,  22  Tex.  327. 

94.  Jones  v.  Miller,  1  Swan  (Tenn.)  151. 

Payment  to  third  person. — Where  an  attor- 
ney assumed  control  over  money  payable  to 
his  client  under  a  judgment,  but.  instead  of 
taking  the  money  into  his  possession,  directed 
the  actual  custodian  of  the  fund  to  pay  it  to 
a  third  person  for  the  client's  benefit,  he  can- 
not claim,  in  opposition  to  a  summary  pro- 
ceeding to  compel  him  to  pay  over  such 
money,  that  he  did  not  receive  it.  Kent  v. 
Rockwell,  89  Hun  (N.  Y.)  88,  34  N.  Y.  Suppl. 
1041,  69  N.  Y.  St.  13. 

Refusal  of  client  to  give  receipt. —  It  is  no 
excuse  for  the  refusal  of  an  attorney  to  pay 
over  that  his  client  refuses  to  give  a  receipt 
on  settlement.  The  duty  is  absolute  to  pay 
on  demand,  and  the  law  imposes  no  obligation 
on  a  party  receiving  money  to  give  an  acquit- 
tance for  it.  Longworth  r.  Handv,  2  Disn. 
(Ohio)  75. 

95.  Hawkins  v.  Smith,  56  Ga.  571 ;  Bowling 
Green  Sav.  Rank  r.  Todd.  52  N.  Y.  489 :  :\Iat- 
ter  of  Wolf,  51  Hun  (N.  Y.)  407,  4  N.  Y. 
Suppl.  239,  21  N.  Y.  St.  224:  Ackerman  V. 
Wagener,  8  N.  Y.  Suppl.  457.  29  N.  Y.  St. 
166;  Matter  of  Chittenden,  4  N.  Y.  St.  606, 
25  N.  Y.  Wkly.  Dig.  403.  But  see  In  re  Ken- 
nedy, 120  Pa.'  St.  497,  14  Atl.  397.  6  Am.  St. 
Rep.  724,  holding  that  if  the  answer  to  the 
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be  invoked  by  application  in  the  action  in  which  the  alleged  misconduct  was 
committed,  and  not  in  an  action  against  the  attorney  to  recover  for  sucli 
misconduct.^^ 

(ii)  Form  of  Proceeding,  The  form  of  the  proceeding  is  generally  regu- 
lated by  statute.  It  may  be  attachment  for  contempt,^^  disbarment,^^  or  execution 
against  the  property.^ 

(ill)  'Demand.  Money  collected  by  an  attorney  for  his  client  must  be  demanded 
before  the  client  can  move  for  an^attachment  for  its  non-payment.^ 

(iv)  Parties.  Where  a  judgment  recovered  for  a  client  by  a  firm  of  attor- 
neys is  paid  to  one  member  of  the  firm,  who  appropriates  the  proceeds  to  his  own 
use,  and  refuses  to  pay  any  part  of  it  to  the  client,  the  other  member  of  the  firm 
is  not  a  necessary  party  to  a  summary  proceeding  by  the  client  for  an  order  com- 
pelling the  payment  to  him  of  the  amount  received.^ 


rule  should  convince  the  court  that  the  money 
was  withheld  in  good  faith  and  believed  to  be 
!not  more  than  an  honest  compensation,  the 
rule  will  be  dismissed  and  the  petitioner  re- 
mitted to  his  action  at  law.  To  same  effect 
is  Robb's  Estate,  6  Pa.  Co.  Ct.  644;  In  re 
Harvey,  14  Phila.  (Pa.)  287,  38  Leg.  Int. 
(Pa.)  204. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  269. 

Appeal  from  judgment. — It  is  no  answer,  to 
a  rule  on  an  attorney  to  show  cause  why  he 
should  not  pay  over  money  collected  after 
judgment  against  him,  that  he  has  appealed 
from  such  judgment.  McMath  v.  Maus  Bros. 
Boot,  etc.,  Store,  12  Ky.  L.  Rep.  952,  15  S.  W. 
879. 

The  assertion  of  a  lien  by  the  attorney  is 

not  an  answer  to  a  summary  application 
against  him.  Matter  of  Fincke,  6  Daly  (N.  Y.) 
Ill;  Gillespie  v.  Mulholland,  12  Misc.  (N.  Y.) 
40,  33  N.  Y.  Suppl.  33,  66  K  Y.  St.  532.  But 
see  Matter  of  Attorney,  63  How.  Pr.  (N.  Y.) 
152,  holding  that  where  a  summary  applica- 
tion is  made  requiring  an  attorney  to  sur- 
render papers  intrusted  to  his  care,  which  he 
claims  to  hold  by  virtue  of  a  lien  for  services 
rendered  to  the  applicant,  he  cannot  be  re- 
quired to  surrender  the  sair'e  until  the  said 
lien  is  paid.  See  also  McKibbin  v.  Nafis,  76 
Hun  (N.  Y.)  344,  27  N.  Y.  Suppl.  723,  59 
N.  Y.  St.  101. 

96.  Grangier  v.  Hughes,  56  N.  Y.  Super.  Ct. 
346,  3  N.  Y.  Suppl.  828.  See  also  Heffren  v. 
Jayne,  39  Ind.  463,  13  Am.  Rep.  281. 

Papers  —  How  entitled. —  The  papers,  upon 
an  application  to  compel  the  attorney  of  de- 
fendant to  pay  plaintiff  a  sum  of  money  de- 
posited by  defendant  with  his  attorney,  should 
not  be  entitled  in  the  action,  the  application 
being  dehors  the  action,  and  in  no  sense  a 
step  or  proceeding  in  the  action.  Hess  v. 
Joseph,  7  Rob.  (N.  Y.)  609. 

Trial  by  jury. —  In  Georgia  it  has  been  held 
that  the  answer  of  an  attorney,  made  to  a 
rule  against  him  for  not  paying  over  money 
collected  for  his  client,  is  traversable,  and 
the  traverse  is  to  be  tried  by  a  jury.  Smith 
V.  Bush,  58  Ga.  121.  But  in  Louisiana  it  has 
been  held  that  the  statutes  of  1809  and  1826, 
authorizing  summary  proceedings  against 
counselors  and  attorneys  at  law  who  refuse 
to  pay  over  money  collected  by  them  for 
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clients,  do  not  entitle  them  to  the  interven- 
tion  of  a  jury.  West  v.  Carleton,  8  La.  253. 

97.  Attachment  for  contempt.— Smith  v. 
McLendon,  59  Ga.  523;  Smith  v.  Bush,  58' 
Ga.  121;  Forstman  v.  Schulting,  108  N.  Y. 
110,  15  N.  E.  366;  Bowling  Green  Sav.  Bank 
V.  Todd,  52  N.  Y.  489;  Matter  of  McBride,  6 
N.  Y.  App.  Div.  376,  39  N.  Y.  Suppl.  579;, 
People  V.  Brotherson,  36  Barb.  (N.  Y.)  662; 
Wilmerdings  v.  Fowler,  14  Abb.  Pr.  N.  S. 
(N.  Y.)  249;  Coftrell  v.  Finlayson,  4  How. 
Pr.  (N.  Y.)  242,  2  Code  Rep.  (N.  Y.)  116; 
Bohanan  v.  Peterson,  9  Wend.  (N.  Y.)  503  ^ 
Ex  p.  Staats,  4  Cow.  (N.  Y.)  76;  People  v. 
Wilson,  5  Johns.  (K  Y.)  368;  People  V. 
Smith,  3  Cai.  (N.  Y.)  221,  Col,  &  C.  Cas. 
(N.  Y.)  497;  Matter  of  Bleakley,  5  Paige 
(N.  Y.)  311;  Cotton  V.  Ashley,  11  Ohio  Cir. 
Ct.  47;  Re  A.  B.,  3  Manitoba  316;  Carruthers 
V.   ,  Taylor  (U.  C.)  243. 

98.  Disbarment. —  Matter  of  Browne,  2 
Colo.  553;  Matter  of  Bleakley,  5  Paige  (N.  Y.) 
311;  Jeffries  v.  Laurie,  23  Fed.  786.  See  also- 
Dawson  v.  Compton,  7  Blackf.  (Ind.)  421; 
Re  Bridgman,  16  Ont.  Pr.  232. 

As  to  disbarment,  generally,  see  supra,  II,. 
B,  3. 

99.  Execution  against  property. —  Smith  v. 
Bush,  58  Ga.  121. 

1.  Cottrell  V.  Finlayson,  4  How.  Pr.  (N.  Y.) 
242,  2  Code  Rep.  (N.  Y.)  UQ;  Ex  p.  Fergu- 
son, 6  Cow.  (N.  Y.)  596.  But  see  Taylor  v.. 
Armstead,  3  Call  (Va.)  200,  holding  that,  on 
motion  against  an  attorney  for  money  re- 
ceived by  him  for  his  client,  if  notice  be 
regularly  given,  and  he  appear  and  contest 
the  claim,  plaintiff  is  not  bound  to  prove  a 
demand  and  refusal  to  pay. 

Failure  of  record  to  show  demand. —  Where 
the  sole  point  of  the  answer  is  a  denial  that 
the  money  was  collected,  and  the  answer  is 
found  by  the  jury  to  be  untrue,  the  judgment 
making  absolute  the  rule  will  not  be  dis- 
turbed because  the  record  contains  no  evi- 
dence of  demand.    Smith  v.  Bush,  58  Ga.  121. 

2.  Matter  of  Wolf,  51  Hun  (N.  Y.)  407,  4 
N.  Y.  Suppl.  239,  21  N.  Y.  St.  224.  But  see 
Matter  of  Forster,  49  Hun  (N.  Y.)  114,  1 
N.  Y.  Suppl.  619,  17  N.  Y.  St.  115,  holding 
that,  in  a  proceeding  against  an  attorney  to 
recover  warrants,  received  by  him  as  such 
and  retained  in  good  faith  for  the  protection 
of  rights  which,  as  petitioners  allege,  do  not 
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(v)  Evidence.  The  answer  of  an  attorney  to  a  rule  against  him  for  money 
collected  is  not  evidence  for  him  except  so  far  as  responsive  to  the  rule.^ 

(vi)  Matters  Determinable.  Upon  summary  application  for  the  payment 
of  money  collected  by  an  attorney,  the  court  may  determine  as  to  the  existence 
of  a  special  agreement  fixing  the  rate  of  the  attorney's  compensation  for  prose- 
cuting the  action/ 

(vii)  Reference.  The  court  may  direct  a  reference  to  hear  and  report  on 
the  questions  arising  on  a  summary  application  to  compel  an  attorney  to  pay 
over  money  collected.^ 

g.  Measure  of  Liability.  An  attorney  is  not  answerable  in  a  summary  pro- 
ceeding against  him  for  failure  to  pay  over  moneys  collected  for  more  than  the 
sum  actually  collected.^ 

V.  Compensation  of  attorney. 

A.  Right  to  Compel  Payment —  l.  In  England.  EngHsh  barristers,  advo- 
cates, and  counsel  are  incapable  of  making  contracts  for  compensation  for  their 
services,  nor  can  they  maintain  an  action  for  the  reasonable  value  of  work  per- 
formed.'''   On  the  other  hand,  the  fees  of  attorneys,  solicitors,  and  proctors  are 


exist,  the  persons  claiming  such  rights  therein 
are  necessary  parties. 

As  to  who  may  invoke  remedy  see  supra, 
IV,  D,  2,  d. 

Joinder  of  parties. —  Where  an  attorney  re- 
covered judgments  against  the  United  States, 
in  the  court  of  commissioners  of  Alabama 
claims,  for  each  of  six  different  petitioners 
on  distinct  "and  separate  claims  belonging  to 
each,  they  could  not  unite  in  one  proceeding 
against  him  to  obtain  possession  thereof. 
Matter  of  Forster,  49  Hun  (N.  Y.)  114,  1 
Y.  Suppl.  619,  17  K  Y.  St.  115. 

3.  Foster  v.  Reid,  58  Ga.  221. 
Admissions  by  failure  to  reply.— An  answer 

filed  by  an  attorney,  setting  up  affirmative 
matter,  does  not  cast  any  additiotial  burden 
upon  complainant,  and  the  averments  of  the 
answer  are  not  to  be  regarded  as  admitted 
because  no  reply  was  filed  thereto.  State  v. 
Morgan,  80  Iowa  413,  45  N.  W.  1070. 

4.  Porter  v.  Parmly,  39  N.  Y.  Super.  Ct. 
219. 

Amount  of  compensation. —  On  a  motion  to 
compel  an  attorney  to  pay  over  to  his  clients 
moneys  received  by  him  in  excess  of  what  he 
is  entitled  to  for  his  services,  where  it  ap- 
pears what  services  the  attorney  had  per- 
formed, the  court  has  only  to  fix  a  reasonable 
amount  for  his  compensation.  Ferdon  v.  Fer- 
don,  36  K  Y.  Suppl.  741,  71  N.  Y.  St.  671. 

5.  Matter  of  Fincke,  6  Daly  (N.  Y.)  Ill; 
Gillespie  v.  Mulholland,  12JV[isc.  (K  Y.)  40, 
33  K  Y.  Suppl.  33.  66  N.  Y.  St.  532.  But 
see  Waterbury  v.  Eldridge,  5  N.  Y.  Suppl. 
324,  24  N.  Y.  St.  429,  holding  that  on  peti- 
tion to  compel  an  attorney  to  pay  over  money 
collected,  and  which  he  claims  a  right  to  re- 
tain in  payment  for  services  rendered,  where 
it  appears  that  the  attortiey  had  rendered  his 
bill  for  such  services  up  to  a  certain  dale, 
which  had  been  fully  paid,  and  the  value  of 
his  services  since  that  date  can  be  readily 
ascertained,  it  is  proper  for  the  court  to  de- 
cide that  value,  allow  the  attorney  to  retain 
it,  and,  without  appointing  a  referee,  order 
him  to  pay  over  the  balance. 


Indefinite  claim. — In  proceedings  against  an 
attorney  to  compel  him  to  deliver  property  in 
his  possession  belonging  to  plaintiff,  where  it 
appears  that,  though  the  attorney's  claim  is 
exceedingly  indefinite,  yet  some  amount  may 
be  due  him  by  reason  of  his  retainer  by  plain- 
tiff, a  reference  is  properly  ordered  to  ascer- 
tain the  amount  thereof,  giving  plaintiff  the 
option  of  making  a  deposit  sufficient  to  secure 
whatever  amount  may  be  established  on  the 
reference.    Taylor  Iron,  etc.,  Co.  v.  Higgins, 

20  N.  Y.  Suppl.  746,  49  Y.  St.  645  [affirmed 
in  137  N.  Y.  605,  33  N.  E.  744,  51  N.  Y.  St. 
930]. 

Hearing  of  report. — ^Where,  upon  the  return 
of  an  order  requiring  an  attorney  to  show 
cause  why  he  should  not  be  punished,  as  for 
a  contempt,  because  of  his  failure  to  pay  over 
to  his  client  moneys  collected  for  him,  a  refer- 
ence is  ordered,  the  court  may,  upon  the  com- 
ing in  of  the  report,  appoint  a  day  for  the 
hearing  thereon,  and  direct  that  an  attach- 
ment issue  against  the  attorney,  retumable 
upon  the  day  of  the  hearing,  for  the  purpose 
of  securing  his  presence  thereon.  Matter  of 
Steinert,  24  Hun  (N.  Y.)  246. 

6.  Langmade  t\  Glenn,  57  Ga.  525:  Croft 
V.  Hicks,  26  Tex.  383,  which  hold  that  an 
attorney  cannot,  in  a  summary  proceeding,  be 
made  liable  for  failure,  thvmii^h  nealigonce  or 
other  cause,  to  recover  jiuli^niont  for  the  full 
amount  due  the  client. 

Allowance  of  interest. — Where  a  judgment 
recovered  for  a  client  by  a  firm  of  attorneys 
is  paid  to  one  member  of  the  firm,  who  appro- 
priates the  proceeds  to  his  own  use.  and  the 
amount  wliich  the  client  owes  the  firm  for 
legal  services  is  disputed,  the  ordoi*  finding 
the  amount  due  the  client  and  directing  its 
payment  should  allow  interest  only  from  the 
conunencement  of  ihe  proceeding.  "Nfatter  of 
Wolf,  51  Hun  (N".  Y.)  407,  4  N.  Y.  Suppl.  230, 

21  N.  Y.  St.  224. 

7.  Kennedv  r.  Broun,  13  C.  B.  X.  S.  677.  0 
Jur.  N.  S.  lib,  32  L.  J.  C.  P.  137,  7  L.  T.  Bep. 
N.  S.  626.  11  Wklv.  Rep.  284,  106  E.  C.  L. 
677.  See  also  Swinfen  v.  Chelmsford.  1  F.  &  F. 
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regulated  strictly  by  statute,^  and  they  are,  by  statute,  authorized  to  enter  into 
contracts  with  their  clients  for  the  payment  for  their  service,  either  by  gross  sum, 
by  percentage,  or  as  salary ;  ^  but  in  case  the  services  are  rendered  in  respect  to 
an  action  at  law  or  a  suit  in  equity,  the  solicitor  must  submit  his  bill  to  an  officer 
of  the  court,  to  be  taxed,  before  he  receives  his  pay. 

2.  In  the  United  States  and  Canada  —  a.  Rule  Stated  —  (i)  In  Genejral. 
In  the  United  States  it  has  been  held,  generally,  that  members  of  all  branches  of 
the  legal  profession  are  entitled  to'^fair  compensation  for  services  rendered  on  a 
contract,  express  or  implied,^^  and  can  enforce  this  right  by  action,^^  but,  where  an 


619,  5  H.  &  N.  890,  6  Jur.  N.  S.  1035,  29 
L.  J.  Exch.  382,  2  L.  T.  Rep.  K  S.  406,  8 
Wkly.  Rep.  545. 

8.  Supreme  Court  of  Judicature  Acts  of 
1873  and  1875. 

9.  By  the  Attorneys  and  Solicitors'  Act  of 
1870,  33  &  34  Vict.  c.  28. 

10.  Unlawful  charges. —  In  some  states  the 
amount  which  an  attorney  can  charge  for  his 
services  is  regulated  by  statute,  and  it  is  an 
offense,  making  the  attorney  subject  to  a  pen- 
alty, for  him  to  charge  more  than  the  sum 
specified.  It  is  held  that  the  act  of  receiving 
illegal  fees  is  one  of  official  misconduct 
(Waters  v.  Whittemore,  22  Barb.  (N.  Y.) 
593 ) ,  but  only  one  penalty  can  be  exacted  for 
several  unlawful  charges  in  the  same  bill 
(Tanner  v.  Croxall,  17  N.  J.  L.  332)  ;  and,  if 
the  bill  of  costs  has  been  regularly  taxed  by 
the  proper  officer,  the  attorney  is  relieved 
from  liability  for  excessive  charges  (Onon- 
daga V.  Briggs,  3  Den.  (K  Y.)  173).  These 
rules  apply  only  to  charges  for  such  items  as 
are  fixed  by  statute  (State  v.  Andrews,  51 
N.  H.  582 ;  Onondaga  %\  Briggs,  3  Den.  (N.  Y.) 
173;  Hall  v.  Gird,  7  Hill  (N.  Y.)  586),  and, 
where  the  statute  exacts  no  penalty,  the  ille- 
gal fees, cannot  be  recovered  back  (Rawson  v. 
Porter,  9  Me.  119). 

11.  Services  under  assignment  by  court.— 
The  appointment  of  attorneys  by  the  court  to 
defend  criminals  or  to  see  that  proceedings  of 
all  ex  'parte  nature  are  fairly  conducted  is 
largely  regulated  by  the  various  state  stat- 
utes, and  the  right  of  the  attorney  to  pay 
for  services  thus  rendered  depends  upon  the 
same  statutes. 

California. —  Attorneys  appointed  in  pro- 
bate proceedings  are  entitled  to  reasonable 
compensation.  Lee  f.  San  Joaquin  Countv 
Super.  Ct.,  112  Cal.  354,  44  Pac.  666. 

Georgia. — A  judge  appointing  an  attorney 
under  the  provisions  of  the  code  has  no  power 
to  order  the  payment  of  his  fee.  Creamer  v. 
Creamer,  36  Ga.  618. 

Iowa. —  Iowa  Code,  §  5314,  allows  ten  dol- 
lars to  the  attorney  appointed  for  each  man 
accused  of  felony  that  he  defends  (Clark  v. 
Osceola  County,  107  Iowa  502,  78  N.  W. 
198),  but  he  must  file  an  affidavit  that  he 
has  not  received  compensation  from  any  other 
source  (State  v.  Behrens,  109  Iowa  58,  79 
K  W.  387).. 

Kentucky. —  Ky.  Civ.  Code,  §  441,  requires 
that  an  attorney  acting  under  appointment 
must  sign  a  statement  of  what  he  has  done 
and  file  it  with  the  papers  in  the  case.  Jack- 
son V.  McElroy,  2  Bush  (Ky.)  132. 
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Michigan. — An  order  of  the  court  directing 
an  appeal  is  necessary  in  order  that  an  attor- 
ney, appointed  under  How.  Anno.  Stat.  Mich. 
§  9046,  recover  extra  compensation  for  an  ap- 
peal as  allowed  by  the  following  section.  De 
Long  V.  Muskegon  County,  111  Mich.  568, 
69  N.  W.  1115. 

Neio  York.—  N.  Y.  Code,  §  460,  enacts  that 
one  assigned  to  act  as  counsel  to  one  per- 
mitted to  sue  in  forma  pauperis  must  act  with- 
out compensation.  Matter  of  Kelly,  12  Dalv 
(N.  Y.)  110.  Section  308  of  the  code  permits 
the  appointment  of  counsel  to  defend  persons 
accused  of  capital  oflFenses,  and  the  allowance 
of  reasonable  compensation,  not  exceeding  five 
hundred  dollars.  In  proper  cases  five  hundred 
dollars  may  be  allowed  to  each  of  the  counsel 
emploved.  People  v.  Heiselbetz,  26  Misc. 
(K  Y.)  100,  55  N.  Y.  Suppl.  4,  5  N.  Y. 
Annot.  Cas.  165.  An  attorney  is  entitled  to 
but  one  fee  for  both  the  trial  and  appeal. 
People  V.  Coler,  44  N.  Y.  App.  Div.  183,  60 
N.  Y.  Suppl.  656,  7  N.  Y.  Annot.  Cas.  119; 
Matter  of  Purdy,  28  Misc.  (N.  Y.)  303,  59 
N.  Y.  Suppl.  887.  See  also  People  v.  Barone, 
161  K  Y.  475,  55  N.  E.  1091,  14  K  y.  Crim. 
378:  Whelan  v.  Manhattan  R.  Co.,  86  Fed. 
219. 

12.  Delaware. —  Stevens  v.  Monges,  1  Harr. 
(Del.)  127. 

Florida. —  Carter  v.  Bennett,  6  Fla.  214. 

Kansas. —  McBratney  v.  Chandler,  22  Kan. 
692,  31  Am.  Rep.  213. 

Kentucky. —  Rust  v.  Larue,  4  Litt.  (Ky.) 
411,  14  Am.  Dec.  172. 

Louisiana. —  Morrison  v.  Flournoy,  23  La, 
Ann.  593,  even  though  the  client  did  not  ex- 
pect to  pay. 

Maine. —  Clay  v.  Moulton,  70  Me.  315. 

Massachusetts. —  Buckland  v.  Conway,  16 
Mass.  396. 

Missouri. —  Webb  v.  Browning,  14  Mo.  354. 

'New  Jersey. —  In  New  Jersey  the  rule  at 
one  time  obtained  that  counsel  could  not  sue 
for  compensation  (Van  Atta  v.  McKinney,  16 
K  J.  L.  235;  Seeley  v.  Crane,  15  N.  j.  L. 
35 ) ,  and  this  is  still  true  unless  an  express 
agreement  to  pay  a  definite  sum  can  be 
shown  (Hopper  v.  Ludluni,  41  N.  J.  L.  182 
[approved  in  Zabriskie  v.  Woodruff,  48  iSl".  J.  L. 
610,  7  Atl.  336] ) . 

New  York. —  Stevens  v.  Adams,  23  Wend. 
(N.  Y.)  57  {affirmed  in  26  Wend.  (N.  Y.) 
451]. 

Ohio. —  Christy  v.  Douglas,  Wright  (Ohio) 
485. 

Pennsylvania.  —  Gray  v.  Brackenridge,  2 
Penr.  &  W.  (Pa.)  75.    The  rule  that  counsel 
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attorney  has  a  personal  interest  in  the  result,  his  services  will,  in  the  absence  of 
an  agreement  to  the  contrary,  be  supposed  to  be  gratuitous.^^  In  Canada  it  is 
also  settled  that  a  barrister  may  maintain  an  action  to  recover  his  fees  for  services 
rendered  as  counsel.^^ 


could  not  sue  for  compensation  was  once, 
however,  in  vogue.  Brackenridge  v.  McFar- 
lane,  Add.  (Pa.)  49. 

South  Carolina. —  Goldthwaite  v.  Dent,  3 
MeCord  (S.  C.)  296  (holding  this  to  be  true 
though  the  attorney,  by  rule  of  court,  was 
not  permitted  to  argue  the  case)  ;  Duncati  v. 
Breithaupt,  1  McCord  (S.  C.)  149. 

Tennessee. —  Newnan  v.  Washington,  Mart. 
&Y.  (Tenn.)  79. 

Texas.— Bsiird  v.  Ratcliff,  10  Tex.  81. 

Vermont. —  Briggs  -y.  Georgia,  10  Vt.  68 

United  States. —  The  federal  court  held,  in 
1817,  that  an  attorney  could  not  recover  at 
law  for  services  rendered  as  counsel,  even 
though  he  proved  an  express  promise  to  pay 
(Law  V.  Ewell,  2  Cranch  C.  C.  (U.  S.)  144, 
15  Fed.  Cas.  No.  8,127)  ;  but  it  was  subse- 
quently held  that  a  note  given  in  payment  of 
counsel  fees  could  Be  enforced  (Mowat  v. 
Brown,  19  Fed.  87),  and  it  seems  doubtful 
whether  the  original  distinction  would  be  fol- 
lowed to-day,  for  it  is  not  founded  on  any 
principle  of  law. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
I  292. 

Acting  as  lobbyist. — An  attorney  cannot  re- 
cover compensation  for  acting  merely  as  a 
lobbyist  (McBratney  v.  Chandler,  22  Kan.  692, 
31  Am.  Hep.  213;  Matter  of  Knapp,  8  Abb.  N. 
Cas.  (N.  Y.)  308,  59  How.  Pr.  (N.  Y.)  367), 
but  the  mere  fact  that  his  services  were  ren- 
dered before  a  legislative  body  does  not  de- 
prive him  of  the  right  (McBratney  v.  Chand- 
ler, 22  Kan.  692,  31  Am.  Rep.  213). 

Division  of  compensation  among  attorneys 
who  work  jointly. —  In  the  absence  of  special 
agreement,  attorneys  who  jointly  undertake 
-to  defend  a  lawsuit  are  entitled  to  share 
equally  in  the  compensation  (Henry  v.  Bas- 
sett,  75  Mo.  89;  Hurst  v.  Durnell,  1  Wash. 
(U.  S.)  438,  12  Fed.  Cas.  No.  6,928;  D' Amour 
V.  Bertrand,  26  L.  C.  Jur.  136),  or,  if  they 
appear  at  different  stages  of  the  suit,  the 
fees  will  be  apportioned  among  them  (Beddo 
V.  U.  S.,  28  Ct.  CI.  69).  In  the  following 
cases  one  attorney  successfully  recovered  from 
his  associate  his  share  of  the  compensation 
for  doing  joint  work:  Henry  v.  Bassett,  75 
Mo.  89;  Brown  V.  Remingtotj,  90  Hun  (N.  Y.) 
2'14.  35  N.  Y.  Suppl.  621,  70  N.  Y.  St.  385; 
White  V.  Polhamus,  1  N.  Y.  City  Ct.  421; 
Bundy  v.  McLean,  104  Wis.  263,  80  N.  W. 
445.  Contra,  English  v.  McConnel,  23  111.  513. 

Reimbursement  for  moneys  expended. — 
Where  an  attorney  exceeds  his  authority  in 
incurring  expense  or  laying  out  money  he 
cannot  recover  back  the  amounts  from  hia 
client,  although  he  acted  in  good  faith 
(Hughes  V.  Zeigler,  69  111.  38;  Crny  r.  Em- 
mons, 7  Mich.  533;  People  r.  Lockwood,  9 
Daly  (N.  Y.)  68)  ;  but  where  an  attorney 
was  obliged  to  refund  money  after  he  had 
paid  it  over  to  his  client,  he  successfully  en- 


forced his  claim  against  the  client  for  the 
amount  he  had  been  obliged  to  refund  ( Serv- 
ers V.  Hamilton,  6  Iowa  199) . 

Substitute  attorney. — Though  a  general  rule 
forbids  that  an  attorney  delegate  his  author- 
ity ( see  supra,  III,  C,  3,  c ) ,  yet,  if  an  emer- 
gency makes  it  necessary  for  a  substitute  at- 
torney to  conduct  part  of  the  proceedings,  the 
client  cannot  accept  the  services  and  later 
deny  his  liability  to  pay  for  them  (Fenno 
V.  English,  22  Ark.  170;  Rust  v.  Larue,  4 
Litt.  (Ky.)  411,  14  Am.  Dec.  172;  Eggleston 
V.  Boardman.  37  Mich.  14;  Allcorn  v.  Butler, 
9  Tex.  56).  See  also  Meaney  v.  Rosenberg,  32 
Misc.  (N.  Y.)  96,  65  N.  Y.  Suppl.  497,  re- 
quiring that  client  must  know  all  the  facts 
before  accepting  the  service  of  another  attor- 
ney in  order  to  create  liability  on  his  part 
to  pay  for  such  services.. 

13.  Georgia. —  Vanduzer  'v.  McMillan,  37 
Ga.  299. 

Kentucky. —  Lilly  v.  Pryse,  21  Ky.  L.  Rep. 
1223,  54  S.  W.  96i. 

Minnesota. — Humphreys  v.  Jacoby,  41  Minn. 
226,  42  N.  W.  1059. 

South  Carolina. —  Martin  v.  Campbell,  11 
Rich.  Eq.  Cas.  (S.  C.)  205. 

Canada. —  Peterboro  v.  Burnham,  12  U.  C. 
C.  P.  103.  Compare  Re  Mimico  Sewer  Pipe, 
etc.,  Mfg.  Co.,  26  Ont.  289. 

That  such  persons  may  stipulate  for  com- 
pensation see  Cicotte  v.  St.  Anne's  Church 
Corp.,  60  Mich.  552,  27  N.  W.  682  (trustee 
of  a  church)  ;  Niles  v.  Muzzy,  33  Mich.  61.  20 
Am.  Rep.  670  (mayor  of  a  city)  ;  Christie  v. 
Sawyer,  44  N.  H.  298  (director  of  corpora- 
tion) ;  Barker  v.  Cairo,  etc.,  R.  Co.,  3  Thomps. 
&  C.  (N.  Y.)  328  (director  of  corporation ) . 

14.  Mowat  V.  Brown.  19  Fed.  87 ;  ]\IcDou- 
gall  V.  Campbell,  41  U.  C.  Q.  B,  332  :  Reg.  v. 
Doutre,  28  L.  C.  Jur.  209 :  Beaudrv  v.  Ouimet, 
9  L.  C.  Jur.  158  ;  Devlin  r.  Tumblety,  2  L.  C. 
Jur.  182;  Desjardins  v.  Ducasso,  2  Leg.  N. 
270;  Motion  v'.  Brennan,  14  Nova  Scotia  162, 
1  Can.  L.  T.  663;  Amyot  r.  Gugy,  2  Quebec 
201 ;  Christin  v.  Lacoste,  2  Quebec  142.  Con- 
tra, McLeod  r.  Vaughan,  31  N.  Brunsw.  134; 
Kerr  v.  Burns,  9  N.  Brunsw.  604 ;  In  rc  Bay- 
ard, 6  N.  Brunsw.  359.  See  also  Rc  Fraser, 
13  Ont.  Pr.  409. 

An  advocate  who  acts  for  a  person  needy 
and  unable  to  assert  his  rights  witliout  the 
gratuitous  aid  of  ofiicers  of  tlie  law  is  him- 
self deemed  to  have  furnished  liis  services  and 
the  aid  of  his  position  without  fee.  ]\Iathieu 
V.  Beauchamp,  11  Can.  Supreme  Ct.  307. 

A  solicitor  who  is  also  counsel  will  ho  al- 
lowed no  retainins::  fee.  rv  ^U'V>v\do.  2  Ch. 
Chanib.  (U.  C.)  153. 

Where  an  advocate  appears  personally  in 
his  own  case  and  eouduets  it  as  attorney  of 
record,  he  is  entitled  lo  the  usual  attorney's 
fees  as  well  as  the  disbursements  (Banks  v. 
Burroughs,  12  Can.  Su]u-eire  Ct.  1S4:  Gugy  v. 
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(ii)  Retaining  Fee.  The  right  to  a  retaining  fee  depends  on  the  contract 
of  the  parties  ;  and  it  has  been  held  that  there  is  no  general  custom  to  charge 
one.^^  It  seems  clear  that  an  attorney  can  charge  only  one  fee  of  this  sort  in  a 
single  case,  though  if  many  attorneys  are  employed  in  one  litigation,  each  may 
stipulate  for  his  retaining  fee.^'^  Apart  from  the  technical  retaining  fee,  an  attor- 
ney may,always  claim  and  receive  reasonable  compensation  in  advance ;  he  may 
also  demand  that  costs  be  paid  or  secured,^^  and,  in  some  instances,  it  might  be 
safe  for  him  to  refuse  to  proceedT  with  pending  actions  unless  past  services  are 
paid  f or.^*^ 

(ill)  Taxed  Costs.  In  some  states,  by  statute,  attorneys  are  entitled  to  the 
taxed  costs.^^ 

b.  How  Right  May  Be  Affected  —  (i)  By  Absence  of  License.  It  is  gener- 
ally held  that  where  one  acts  as  an  attorney  without  a  proper  license  from  the 
court  he  cannot  recover  by  suit  his  fees  for  thus  acting,  even  if  he  sues  to  recover 
for  services  rendered  as  agent.^^  The  failure  to  pay  a  license-tax  required  of 
attorneys  seems  to  have  the  same  effect  upon  the  right  to  maintain  an  action  for 
services  ;^  but  there  is  authority  for  the  rule  that  a  firm  of  attorneys  may  recover 
for  services  even  though  one  partner  has  not  been  admitted  to  practice.^^ 

(n)  By  Conduct  of  Attobney — (a)  Absence  From  Trial.  An  attorney's 
presence  at  the  trial  is  usually  required,  and  his  wrongful  act  in  staying  away 
would  defeat  his  claim  for  compensation.  But  if,  from  any  cause,  he  is  relieved 
from  attendance,  his  absence  would  not  then  affect  his  right  to  recover  for 
services.^^ 

(b)  Acting  For  Adverse  Party?"^  Since  an  attorney  cannot  serve  conflicting 
interests,  he  can  only  claim  pay  for  his  services  from  one  side.^  Hence,  an 
attorney  employed  by  a  corporation  to  free  it  from  receivers  forfeits  his  claim 
to  compensation  from  the  corporation  by  performing  services  for  the  receivers 
and  accepting  pay  from  them.^^ 

(c)  Fraud  or  Misconduct.  Fraud  or  unfairness  on  the  part  of  the  attorney 
may  also  prevent  him  from  recovering  for  services  rendered ;  ^  but  misconduct 


Brown,  2  L.  C.  Jur.  222,  11  L.  C.  Jur.  141,  17 
L.  C.  Rep.  33  [overruling  Gugy  v.  Ferguson, 
11  L,  C.  Rep.  409] )  ;  but  an  attorney,  if  also 
a  barrister,  cannot  tax  a  counsel  fee  to  him- 
self for  conducting  his  own  cause  at  nisi 
prius  (Smith  v.  Graham,  2  U.  C.  Q.  B.  268)  ; 
and,  in  the  supreme  court,  advocates  arguing 
their  own  case  are  not  allowed  fees  (Langlois 
V.  Valin,  3  Leg.  N.  336). 

15.  Neighbors  v.  State,  41  Md.  478. 

16.  McLellan  v.  Hayford,  72  Me.  410,  30 
Am.  Rep.  343.  But  see  Blackman  v.  Webb,  38 
Kan.  668,  17  Pac.  464. 

17.  Schnell  v.  Schlernitzauer,  82  111.  439; 
Morton  v.  Croghan,  1  Cow.  (N.  Y.)  233.  See 
also  Matter  of  Schaller,  10  Daly  (N.  Y.)  57. 

18.  Reed  v.  Mellor,  5  Mo.  App.  567. 

19.  Hall  V.  Grouse,  13  Hun  (N.  Y.)  557; 
Gleason  v.  Clark,  9  Cow.  (N.  Y.)  57;  Castro 
V.  Bennet,  2  Johns.  (N.  Y.)  296. 

20.  Avery  v.  Jacob,  15  N.  Y.  Suppl.  564,  38 
N.  Y.  St.  1026.  See  also  Cooley  v.  Doherty, 
5  La.  Ann.  163. 

21.  Gillis  V.  Holly,  19  Ala.  663;  Union 
Mut.  L.  Ins.  Co.  V.  Buchanan,  100  Ind.  63; 
Hamilton  i;.  Hamilton,  10  Pa.  ,Co.  Ct.  255. 
See  also  Yorton  v.  Milwaukee,  etc.,  R.  Co.,  62 
Wis.  367,  21  N.  W.  516,  23  N.  W.  401.  Con- 
tra, Bostick  V.  Cox,  28  Ark.  566 ;  Ely  v.  Peet, 
52  N.  J.  Eq.  734,  29  Atl.  817;  Celluloid  Mfg. 
Co.  V.  Chandler,  27  Fed.  9. 
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22.  Hittson  v.  Browne,  3  Colo.  304 ;  Hughes 
V.  Dougherty,  62  111.  App.  464;  Sellers  v. 
Phillips,  37  111.  App.  74;  East  St.  Louis  v. 
Freels,  17  111.  App.  339.  See  also  Ames  v.  Gil- 
man,  10  Mete.  (Mass.)  239. 

Costs  will  not  be  taxed  in  favor  of  an  un- 
licensed attorney.  BuUard  v.  Van  Tassell,  3 
How.  Pr.  (N.  Y.)  402. 

23.  Tedrick  v.  Hiner,  61  111.  189. 

24.  Mclver  v.  Clarke,  69  Miss.  408,  10  So. 
581;  Hall  v.  Bishop,  3  Daly  (N.  Y.)  109. 

25.  Harland  v.  Lilienthal,  53  N.  Y.  438. 
Contra,  Hittson  v.  Browne,  3  Colo,  304. 

26.  Douglass  v.  Eason,  36  Ala.  687;  Pear- 
son D.  Darrington,  32  Ala.  227.  See  also  Bal- 
lard V.  Carr,  48  Cal.  74 ;  Frost  v.  Frost,  1 
Barb.  Ch.  (K  Y.)  492;  Wendell  v.  Lewis,  8 
Paige  (N.  Y.)  613. 

27.  Acting  for  another  client  seeking  the 
same  relief  as  defendant  does  not  affect  the 
attorney's  right  to  compensation.  Deering  v. 
Schreyer,  27  Misc.  (N.  Y.)  237,  58  N,  Y. 
Suppl.  485. 

28.  De  Celis  v.  Brunson,  53  Cal.  372 ;  Mac- 
Donald  V.  Wagner,  5  Mo,  App.  56;  Orr  V. 
Tanner,  12  R.  I.  94. 

29.  Strong  v.  International  Bldg.,  etc., 
Union,  82  111.  App.  426,  But  see  Hughes  v. 
Dundee  Mortg.,  etc.,  Invest.  Co.,  21  Fed.  169. 

30.  Connecticut. —  Brackett  v.  Norton,  4 
Conn,  517,  10  Am.  Dec.  179, 
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in  regard  to  one  matter  will  not  prevent  recovery  for  work  done  in  a  different 
employment,  except,  perhaps,  that  the  client  might,  avail  himself  of  some  right 
of  set-oft\^i 

(d)  Negligence.  When  the  services  rendered  are  of  no  avail  to  the  client  on 
account  of  the  negligence  or  mistake  of  the  attorney,  the  latter  cannot  recover 
for  them.^^  But  a  mistake  which  reasonable  care  would  not  j)revent  does  not  bar 
recovery nor  would  neglect  of  an  unimportant  matter  defeat  the  right  to 
recover  for  important  services  rendered  without  fault,^  and  a  client  may  condone 
the  attorney's  misconduct.^^ 

(in)  By  Fact  That  Services  Were  of  No  Benefit.^^  If  an  attorney 
is  employed  to  carry  a  case  to  a  higher  court  on  appeal,  he  is  entitled  to  pay  for 
his  services  without  regard  to  the  merits  of  the  appeal,^^  and,  in  general,  his  right 
to  compensation  is  not  lost  because  his  services  may  have  been  of  no  benefit  to 
liis  client,  if  they  have  been  faithfully  and  intelligently  rendered  ;  because  his 
efforts  were  not  successful  in  bringing  the  litigation  to  the  desired  conclusion  ;  or 
because  his  services  were  unnecessary,  provided  they  were  rendered  in  good  faith.*^ 

(iv)  By  Premature  Termination  of  Employment — (a)  By  Attorney^ s 
Abandonment  of  Cause.  Where  an  attorney  is  justified  in  abandoning  his 
client's  business  or  does  so  with  the  client's  consent,  he  does  not  thereby  forfeit 
his  claim  for  compensation  for  work  already  done.^^    On  the  other  hand  it  has 


Georgia. —  Larey  V.  Baker,  86  Ga.  468,  12 
S.  E.  684. 

loica. —  Bullis  V.  Easton,  96  Iowa  513,  65 
N.  W,  395. 

Kansas. —  Mc Arthur  v.  Fry,  10  Kan.  233. 

New  York. —  Andrews  v.  Tyng,  94  K  Y.  16; 
Chatfield  v.  Simonson,  92  N.  Y.  209  [affirming 
10  Daly  (N.  Y.)  295] ;  Quinn  v.  Van  Pelt,  36 
N.  Y.  Super.  Ct.  279 ;  Martin  v.  Piatt,  5  N.  Y. 
St.  284. 

Entering  into  a  champertous  contract  would 
not  prevent  an  attorney  from  recovering  for 
services  previously  rendered  in  the  same  case. 
Thurston  v.  Percival,  1  Pick.  (Mass.)  415. 

Failure  to  pay  money  over  within  a  rea- 
sonable time  has  been  held  to  prevent  recov- 
ery. Fisher  v.  Knox,  13  Pa.  St.  622,  53  Am. 
Dec.  503;  Wills  v.  Kane,  2  Grant  (Pa.)  60. 

Refusing  to  pay  over  to  the  client  money 
collected  is  a  wrongful  act  which  destroys  an 
^attorney's  claim  to  compensation.  Trapnall  v. 
Byrd,  22  Ark.  10;  Gray  v.  Conyers,  70  Ga. 
349;  McDowell  v.  Baker,  29  Ind.  481;  Large 
V.  Coyle,  (Pa.  1888)  12  Atl.  343;  Bredin  v. 
Kingland,  4  Watts  (Pa.)  420. 

A  client  cannot  recover  back  money  paid 
as  fees  to  an  attorney  who  had  forfeited  his 
claim  by  rascality.  McDonald  v.  Napier,  14 
Ga.  89. 

31.  Richardson  v.  Richardson,  100  Mich. 
364,  59  N.  W.  178;  Currie  v.  Cowles,  6  Bosw. 
(N,  Y.)  452;  Davis  v.  Smith,  48  Vt.  52. 

32.  California. —  Hinckley  v.  Krug,  (Cal. 
1893)  34  Pac.  118. 

Kentucky. —  Thomas  v.  Mahone,  9  Bush 
(Ky.)  111. 

New  York. —  Carter  v.  Tallcot,  36  Hun 
(N.  Y.)  393;  De  Rose  v.  Fay,  4  Edw.  (N.  Y.) 
40. 

Vermont.— mxon  v.  Phelps,  29  Vt.  198. 

Wisconsin. —  Armin  V.  Loomis,  82  Wis.  86, 
51  N.  W.  1097. 

Canada. —  Burnham  V.  Burns,  21  U.  G. 
Q.  B.  349. 


Where  there  is  a  failure  to  make  out  the 
misconduct  of  the  attorney,  the  dissatisfac- 
tion of  the  client  with  the  result  of  the  suit 
will  not  affect  the  attorney's  right  to  his  pay, 
and,  in  the  following  cases,  alleged  neglect  did 
not  defeat  recovery:  Hennen  v.  Bourgeat,  12 
Rob.  (La.)  522;  Seymour  v.  Cagger,  13  Hun 
(N.  Y.)  29;  Clussman  v.  Merkel,  3  Bosw. 
(N.  Y.)  402;  Sackett  v.  Breen,  3  N.  Y. 
Suppl.  473;  Rush  v.  Cavenaugh,  2  Pa.  St. 
187;  Miller's  Estate,  5  Pa.  Co.  Ct.  522,  22 
Wkly.  Notes  Cas.  (Pa.)  11 ;  Murphey  v.  Shep- 
ardson,  60  Wis.  412,  19  N.  W.  356. 

33.  Fulton  V.  Davidson,  3  Heisk.  (Tenn.) 
614;  Davidson  v.  Laurier,  1  Dor  ion  (Quebec) 
366. 

34.  Mason  v.  Ring,  2  Abb.  Pr.  N.  S.  (N.  Y.) 
322. 

35.  Gleason  v.  Kellogg,  52  Vt.  14. 

36.  That  a  different  course  would  have 
been  more  beneficial  does  not  affect  the  right 
to  compensation.  Harriman  v.  Baird,  6  N.  Y. 
App.  Div.  518,  39  N.  Y.  Suppl.  592  [affirmed 
in  158  N.  Y.  691,  53  N.  E.  1126]. 

37.  Case  v.  Hotchkiss,  1  Abb.  Dee.  (N.  Y.) 
324,  3  Keyes  (N.  Y.)  334,  1  Transer.  App. 
(N.  Y.)  285,  3  Abb.  Pr.  N.  S.  (N.  Y.)  381, 
37  How.  Pr.  (N.  Y.)  283. 

38.  Bills  r.  Polk,  4  Lea  (Tenn.)  494.  But 
see  Caverlv  r.  McOwen,  126  ]\Iass.  222:  Bax- 
ter V.  Lowo.  93  Fed.  358. 

39.  French  r.  Cunningham,  149  Ind.  632, 
49  N.  E.  707;  Fonner  r."]\IcCun,  49  La.  Ann. 
600.  21  So.  768;  Brackptt  r.  Sears,  15  Mich. 
244:  Bowman  r.  Tallman,  2  Rob.  (N.  Y.)  385. 

40.  Tinncy  r.  Picrrcpont.  45  N.  Y.  Suppl. 
977.  Sec  also  ^Moran  r.  L'Etournoau,  118 
Mich.  150.  76  N.  W.  370. 

41.  Alabama. —  Coopwood  r.  Wallace.  12 
Ala.  700. 

Uaicaii. —  jNIontgomery  r.  ^lonlgomory,  2 
Hawaii  677. 

Massachufictffi. —  Powers  r.  ^Slanninc:.  154 
Mass.  370,  28  N.  E.  200.  13  L.  K.  A.  2;-SS. 
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been  held  that,  in  the  absence  of  due  cause,  an  attorney's  abandonment  of  the 
cause  will  bar  recovery.*^ 

(b)  Bij  Death  —  (1)  Of  Attokney.  Where  the  attorney  dies  before  the 
services  are  completed,  the  client  is  not  liable  for  the  whole  compensation,  but 
must  pay  for  the  reasonable  value  of  the  work  already  completed.^ 

(2)  Of,  Client.  The  death  of  the  client  seems  not  to  affect  the  right  to  fees 
when  the  attorney  is  acting  under  an  express  contract.^  Where  there  is  no 
special  contract,  the  attorney's  duty  to  proceed  terminates  with  his  client's  death, 
and  he  is  entitled  to  compensation  for  the  services  already  rendered.^^ 

(c)  By  Client.  When  an  attorney  makes  a  contract  to  perform  certain  serv- 
ices for  an  agreed  sum  and  the  client,  without  any  valid  excuse  or  reason,*^  dis- 
charges him  or  prevents  the  fulfilment  of  the  contract,  the  attorney  is  entitled  to 
recover  the  full  contract  price.^^  This  is  tru-e  though  the  agreement  was  for  a 
contingent  fee,  provided  the  contingency  had  taken  place  though,  where  there 
is  an  express  contract  for  fees  conditional  upon  success,  and  the  client  prevents 
success,  the  attorney  may  recaver  on  the  contract.^^ 

B.  Liability  of  Client — l.  In  General  —  a.  Necessity  of  Contract  of 
Employment.  A  contract  of  employment  by  the  client  must  be  shown  in  order 
to  nx  his  responsibility,^^  and  it  is  not  sufficient  that  the  services  were  beneficial 


'New  York. —  Tenney  v.  Berger,  48  "N.  Y. 
Super.  Ct.  11  [affirmed  in  93  N.  Y.  524,  45 
Am.  Rep.  263]. 

South  Carolina. —  Verner  r.  Sullivan,  26 
S.  C.  327,  2  S.  E.  391. 

Texas.— Baird  v.  Rateliff.  10  Tex.  81.  See 
■also  Campbell  r.  Dennis,  2  Tex.  Unrep.  Cas. 
459. 

Wisconsin. —  Ryan  v.  Martin,  18  Wis.  672. 
Canada.— Ford  V.  Spafford,  5  U.  C.  Q.  B. 
0.  S:  440. 

42.  Blanton  v.  King,  73  Mo.  App.  148; 
Bolte  V.  Fichtner,  68  Hun  (N.  Y.)  147,  22 
N.  Y.  Suppl.  725,  52  Y.  St.  250:  Buckley 
V.  Bucklev,  18  N.  Y.  Suppl.  607,  45  N.  Y. 
St.  827:  Cantrell  v.  Chism,  5  Sneed  (Tenn.) 
116:  New  York  Southern  Nat.  Bank  r.  Curtis, 
(Tex.  Civ.  App.  1896)  36  S.  W.  911.  See 
also  Weed  r.  Bond,  21  Ga.  195;  Morgan  i\ 
Roberts,  38  111.  65. 

43.  Bavlor  r.  Morrison.  2  Bibb  (Kv.)  103; 
Clendinen  V.  Black,  2  Bailey  (S.  0^  488,  23 
Am.  Dec.  149.  See  also  Callahan  r.  Shotwell, 
60  Mo.  398,  where  a  portion  of  a  payment  in 
adA^ance  was  recovered  back  upon  the  attor- 
ney's death.  But  see  Hardin  r.  McKitrick,  5 
J.  J.  Marsh.  (Ky.)  667,  where  the  attorney 
seems  to  have  fully  performed  before  his 
death, 

44.  Grapel  v.  Hodges,  49  Hun  (N.  Y.)  107, 
1  N.  Y.  Suppl.  823,  17  N.  Y.  St.  83  [affirmed 
in  112  N.  Y.  419,  20  N.  E.  542,  21  N.  Y.  St. 
845];  Headley  v.  Good,  24  Tex.  232  (note 
given  for  services)  ;  Jeffries  v.  New  York  Mut. 
L.  Ins.  Co..  110  U.  S.  305,  4  S.  Ct.  8,  28  L.  ed. 
156.  See  also  Agnew  v.  Walden,  84  Ala.  502, 
4  So.  672;  Labauve's  Succession,  34  La.  Ann. 
1187. 

45.  Avery  v.  Jacob,  15  N.  Y.  Suppl.  564, 
38  N.  Y.  St.  1026. 

46.  If  the  client  ends  the  employment  for 
just  cause,  he  does  not  thereby  put  himself 
under  any  obligation  to  the  attorney  for  fees. 

Arkansas. —  Pennington  v.-  Underwood,  56 
Ark.  53,  19  S.  W.  108. 

Illinois. —  Walsh  r.  Shumway,  65  111.  471. 
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Louisiana. —  Rousseau  v.  Marionneaux,  28 
La.  Ann.  293. 

Texas. —  Merchants  Nat.  Bank  v.  Eustis,  8 
Tex.  Civ.  App.  350,  28  S.  W.  227. 

Vermont. —  Safford  v.  Vermont,  etc.,  R.  Co., 
60  Vt.  185,  14  Atl.  91. 

See  also  Cotzhausen  v.  New  York  Cent. 
Trust  Co.,  79  Wis.  613,  49  N.  W.  158. 

47.  Arkansas. —  "Rvodip  v.  Watkins.  33  Ark. 
545,  34  Am.  Rep.  49. 

California. —  Webb  v.  Trescony,  76  Cal.  621, 
18  Pac.  796.  See  also  Carter  v.  Baldwin,  95 
Cal.  475,  30  Pac.  595. 

lUinois.—  Mt,  Vernon  v.  Patton,  94  111.  65. 

Minnesota. —  Moyer  v.  Cantieny,  41  Minn. 
242,  42  N.  W.  1060. 

Missouri. —  Kersey  v.  Garton,  77  Mo.  645, 
5  Ky.  L.  Rep.  2,  16  Centr.  L.  J.  472;  McEl- 
hinney  r.  Kline,  6  Mo.  App.  94. 

Texas. —  See  Myers  v.  Crockett,  14  Tex.  257. 
Compare  Copp  v.  Colorado  Coal,  etc.,  Co.,  67 
N.  Y.  Suppl.  970  (holding  that  the  proper 
remedy  is  an  action  for  breach  of  contract)  ; 
Com.  V.  Terry,  11  Pa.  Super.  Ct.  547  (hold- 
ing that  an  a.ttorney  cati  recover  for  services 
rendered  up  to  the  time  of  the  discharge) . 

48.  Bartlett  v.  Odd  Fellows'  Sav.  Bank,  79 
Cal.  218,  21  Pac.  743,  12  Am.  St.  Rep.  139; 
Mackie  r.  Howland,  3  App.  Cas.  (D.  C.)  461; 
Bright  V.  Hewes,  18  La.  Ann.  666;  Com- 
mandeur  v.  Carrollton,  15  La.  Ann.  7 ;  Morel 
V.  New  Orleans,  12  La.  Ann.  485.  See  also 
Craddock  v.  O'Brien,  104  Cal.  217,  37  Pac. 
896.  • 

Where  both  attorney  and  client  were  to 
blame  for  a  disagreement  which  prevented 
the  carrying  out  of  the  express  contract,  the 
attorney  was  allowed  to  recover  reasonable 
compensation,    Scobey  v.  Ross,  5  Ind.  445. 

49.  Majors  v.  Hickman,  2  Bibb  (Ky.)  217; 
Bright  r.  Taylor,  4  Sneed  (Tenn.)  159.  See 
also  Sulzbacher  v.  Wilkinson,  1  Tex.  App. 
Civ.  Cas.  §  994. 

50.  Hersleb  v.  Moss,  28  Ind.  354;  Cleve- 
land, etc.,  R.  Co.  V.  Shrum,  24  Ind.  App.  96, 
55  N.  E.  515;  Miles  v.  De  Wolf.  8  Ind.  App. 
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to  him  or  the  result  vahiable.^^  The  absence  of  an  express  promise  on  the  client's 
part  to  pay  will  not,  however,  prejudice  recovery,  if  the  employment  is  fairly 
made  out  from  all  the  attendant  circumstances,^^  and  acquiescence  by  the  client 
in  the  attorney's  conduct  may  supply  the  place  of  a  request  to  act,  provided  the 
case  was  such  that  the  client  might  reasonably  know  that  he  would  be  expected 
to  pay  for  the  work.^^  The  same  would  be  true  where  the  client,  by  his  acts, 
induced  the  attorney  to  believe  that  his  services  were  desired.^ 

b.  Nature  and  Extent  of  Liability  —  (i)  In  General.  The  person  to  be 
looked  to  for  compensation  is  not  of  necessity  the  one  benefited,  but  the 
employer.^^  The  latter's  liability  is  personal,  and  the  employer  cannot  defend  by 
alleging  a  usage  for  the  attorney  to  be  paid  out  of  the  money  collected.^^  There 
is  no  objection,  however,  to  an  agreement  that  the  attorney  shall  look  to  a  fund 
for  compensation,  and  not  to  the  personal  liability  of  the  client.^^  In  some  cases 
the  right  to  be  paid  out  of  a  fund  is  preferable  to  the  personal  claim,  and  some- 
times such  payment  can  be  obtained  by  an  attorney.^^ 


153,  34  N.  E.  114;  Cooley  v.  Ceeile,  8  La. 
Ann,  51;  Roselius  v.  Delachaise,  5  La.  Ann. 
481,  52  Am.  Dec.  597;  White  v.  Esch,  78 
Minn.  264,  80  N.  W.  976;  Burghart  i\  Gard- 
ner. 3  Barb.  (N.  Y.)  64;  Hotchkiss  v.  Le  Roy, 
9  Johns.  (N.  Y.)  142. 

A  retainer,  by  one  of  two  defendants,  to 
act  for  both,  would  not  make  the  one  not 
assenting  liable  for  the  attorney's  services. 
Prentiss  v.  Kelley,  41  Me.  436.  See  also 
Westmoreland  v.  Martin,  24  S.  C.  238 ;  Smith 
i\  Dougherty,  37  Vt.  530. 
-  51.  Milligan  v.  Alabama  Fertilizer  Co.,  89 
Ala.  322,  7  So.  650;  Seeley  v.  North,  16  Conn. 
92;  Chicago,  etc.,  R.  Co.  v.  Larned,  26  111. 
218;  Wailes  v.  Brown,  27  La.  Ann.  411. 

Thus,  where  an  attorney  and  another  were 
sued  jointly  for  false  imprisonment,  and  the 
attorney  successfully  defended  both,  he  could 
not  recover  compensation  for  his  services  from 
his  co-defendant.  Muscott  v.  Stubbs,  24  Kan. 
520. 

52.  Isham  v.  Parker,  3  Wash.  755,  29  Pac. 
835.  See  also  Cooper  v.  Delavan.  61  111.  96; 
Bell  '0.  Smith,  28  111.  App.  181;  Cincinnati, 
etc.,  R.  Co.  V.  Lee,  37  Ohio  St.  479 ;  Tindol  v. 
Beasley,  (Tex.  Civ.  App.  1897)  40  "S.  W.  155. 

53.  Cooper  v.  Hamilton,  52  111.  119. 

54.  Ector  V.  Wiggins.  30  Tex.  55. 

The  attorney  was  held  liable  for  compensa- 
tion, without  a  precedent  request,  in  the  fol- 
lowing cases : 

Greorgia.—  'E.Qo^  i;.*Ware,  34  Ga.  328. 

Illinois. —  New  Athens  v.  Thomas,  82  HI. 
259. 

Kentucky. — Pittsburgh,  etc.,  R.  Co.  v.  Wool- 
le;^,  12  Bush  (Ky.)  451. 

^'New  Hampshire. —  Goodall  v.  Bedel,  20 
N.  H.  205. 

Neiv  York. —  Parshley  v.  Brooklyn  Third 
M.  E.  Church,  147  N.  Y.  583,  42  N.  E.  15,  70 
N.  Y.  St.  346,  30  L.  R.  A.  574;  Wright  v. 
Smith,  13  Barb.  (N.  Y.)  4T4. 

Rhode  Island. —  Ames  v.  Potter,  7  R.  1.  265. 

Tennessee. —  Hill  v.  Childress,  10  Yerg. 
(Tenn.)  514. 

Texas. —  International,  etc.,  R.  Co.  v.  Clark, 
81  Tex.  48,  16  S.  W.  631. 

TFisconsm.— Felker  v.  Haight,  33  Wis.  259. 

The  attorney  was  held  not  liable  in  Eraser 


V.  Haggerty,  86  Mich.  521,  49  N.  W.  616; 
Hooker  V.  Brandon,  75  Wis.  8,  43  N.  W.  741; 
Millett  V.  Hayford,  1  Wis.  401. 

55.  Graham  v.  Taggart,  44  Mich.  383,  6 
N.  W.  852;  Mitchell  v.  Bromberger,  1  Nev. 
604;  Kellogg  v.  Resse,  1  N.  Y.  Suppl.  291,  16 
N.  Y.  St.  1002,  14  N.  Y.  Civ.  Proc.  283.  See 
also  Hill  V.  Childress,  10  Yerg.  (Tenn.)  514. 

An  attorney  may  disregard  an  agreement 
in  a  compromise  that  the  opponent  of  the 
party  employing  him  shall  pay  his  fees,  and 
insist  on  the  personal  liability  of  his  em- 
ployer.   Safford  v.  Carroll,  23  La.  Ann.  382. 

Withdrawing  an  offer  to  pay  after  the  ser- 
vices have  been  rendered  will  not  alter  his  lia- 
bility. Walsh  V.  Helena  School  D'ist.  No.  1, 
17  Mont.  413,  43  Pac.  180. 

Where  an  attorney  is  employed  by  several 
persons,  it  has  been  held  that  their  liability 
is  joint.  Doutre  v.  Dempsey,  9  L.  C.  Jur. 
176;  Crepeau  v.  Beauchesne,  14  Quebec  Super. 
Ct.  495.  But  in  Frenette  v.  Bedard.  12 
Leg.  N.  362,  it  was  said  that  this  latter  case 
was  grounded  on  no  valid  reason,  and  it  was 
held  that  clients  who  were  defended  by  an  ad- 
vocate in  the  same  case  and  by  one  defense 
were  jointly  and  severally  liable. 

56.  Bodifish  v.  Fox,  23  Me.  90.  39  Am.  Dec. 
611;  Dickinson  r.  Devlin,  46  N.  Y.  Super.  Ct. 
232;  Nichols  v.  Scott.  12  Vt.  47. 

In  a  will  contest  the  legatees  employing  an 
attorney  are  personally  liable  for  his  fees,  not- 
withstanding it  is  customary  to  allow  com- 
pensation out  of  tlio  estate.  Roll  r.  ^Nlason, 
9  Tnd.  App.  651.  37  N.  E.  298:  Becher's  Es- 
tate, 5  Pa.  Co.  Ct.  T15.  See  also  Adams  r. 
Landrurn.  9  Kr.  L.  Rep.  287. 

57.  LeaviH  ' r.  Dodjre.  16  N.  Y.  Suppl.  309. 
41  N.  Y.  St.  5S1  :  Rogers  r.  O^Nfarv.  95  Tenn. 
514.  32  S.  W.  462. 

58.  Such  payment  was  allowed  in  Davis  r. 
Gemmell,  73  Md.  530.  21  Atl.  712;  Clark  r. 
Binninger,  1  Abl).  N.  Cas.  (N.  Y.)  421:  Whit- 
sett  r.^  City  Bldg..  etc..  Assoc.,  3  Tenn.  Ch. 
526:  Yourie  r.  Nelson.  1  Tenn.  Ch.  614:  "Nfc- 
l\ny  r.  Harper,  6  Ont.  Pr.  54. 

Such  payment  was  refused  in  Baxter 
Bates,  69  C a.  587:  i:.r  p.  Lynch.  25  S.  C.  193; 
Hume  r.  Commercial  Bank.  13  Lea  (Tenn.) 
496;  Moses  r.  Ocoee  Bank.  1  Lea  (Tenn.)  398. 
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(ii)  In  Special  Cases  of  Employment — (a)  By  Agent  ^{1)  In  General. 
Where  the  employment  is  arranged  through  an  agent,  the  client's  liability 
depends  on  the  authority  of  the  agent  to  bind  him  in  that  respect,  and  the  scope 
of  the  agent's  authority  depends  on  the  rules  and  principles  of  the,  law  of 
agency  .^^ 

(2)  By  Attorney.  As  an  attorney  has  no  implied  power,  under  a  general 
retainer,  to  employ  associate  counsel,^^  the  client  is  not  liable  to  counsel  so 
•employed.^^  Where  there  is  special  authority  to  employ  associates,  the  client  is 
liable  for  reasonable  fees,^^  and  may  become  so,  even  where  the  attorney  is  with- 
out antecedent  authority  to  employ  an  associate,  by  conduct  amounting  to  a  ratifi- 
cation of  the  attorney's  act  in  engaging  one.^'  In  the  latter  case,  the  assistant 
employed  will  not  be  affected  by  a  secret  agreement  between  the  attorney  and 
client  that  the  former  shall  pay  for  the  extra  service.^^ 

(b)  By  One  Joint  Defendant.  One  of  several  joint  defendants  has  not 
authority,  as  agent,  to  employ  counsel  to  act  for  all,  and  the  others  are  not  liable 
for  the  vahie  of  the  attorney's  services,^^  unless,  by  subsequent  acquiescence,  they 


Where,  by  a  decree  in  equity,  payment  out 
of  a  fund  is  ordered,  the  attorney  cannot 
afterward  bring  an  action  at  law  on  a  quan- 
tum meruit,  without  alleging  inability  to  ob- 
tain satisfaction  of  the  equity  decree.  Connor 
V.  Ashley,  41  S.  C.  67,  19  S.  E.  201. 

59.  Agent's  liability. — The  one  assuming  to 
act  as  agent  has  been  held  liable.  Charles  v. 
Eshleman,  5  Colo.  107.  But  in  Pennsylvania 
it  has  been  held  that  an  action  at  law  will 
not  lie  against  a  committee  of  a  lunatic  to  re- 
cover for  professional  services.  Wier  v. 
Myers,  34  Pa.  St.  377. 

60.  The  agency  was  made  out  and  the 
client  held  liable  in  the  following  cases: 

Illinois.— VricQ  v.  Hay,  132  111.  543,  24 
N.  E.  620. 

Indiana. —  Indianapolis  Chair  Mfg.  Co.  v. 
Swift,  132  Ind.  197,  31  N.  E.  800. 

Louisiana. —  Barker  r.  York,  3  La.  Ann.  90. 

Minnesota. — Wilson  v.  Minneapolis,  etc.,  R. 
Co.,  31  Minn.  481,  18  N.  W.  291. 

New  York. —  Simon  v.  Sheridan,  etc.,  Co., 
21  Misc.  (K  Y.)  489,  47  N.  Y.  Suppl.  647; 
American  Ins.  Co.  v.  Oaklev,  9  Paige  (N.  Y.) 
496,  38  Am.  Dec.  561. 

Tennessee. —  Yerger  t\  Aiken,  7  Baxt. 
(Tenn.)  539. 

Texas. —  Swayne  v.  Union  Mut.  L.  Ins.  Co., 
"92  Tex.  575,  50  S.  W.  566. 

Vermont. —  Foot  v.  Rutland,  etc.,  R.  Co.,  32 
Vt.  633. 

United  States.— Tuiile  v.  Claflin,  86  Fed. 
964. 

Canada. —  Atwater  v.  Importers,  etc.,  Co.. 
31  L.  C.  Jur.  52;  De  Bellefeuille  v.  Mile 
End  Municipality,  25  L.  C.  Jur.  13;  Bernard 
V.  Elliott,  12  Leg.  N.  146;  Globensky  De 
Montigny,  2  Leg.  N.  178;  Tousignant  v.  Ba- 
deau,  11  Quebec  349;  Auger  v.  Cornellier,  2 
Quebec  293. 

The  authority  of  the  agent  was  not  proved 
in  the  following  cases: 

Mississippi. —  Bush  v.  Soutjiern  Brewing 
Co.,  69  Miss.  200,  13  So.  856. 

Missouri. —  Mussey  v.  Vanstone,  82  Mo. 
App.  353. 

Neio  York. —  Randall  v.  Dwight,  5  N.  Y.  St. 
889. 
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Pennsylvania. — Playford  v.  Hutchinson,  135 
Pa.  St.  426,  19  Atl.  1019. 

Vermont. —  Paddock  v.  Kittredge,  31  Vt. 
378 ;  Scott  V.  Hoxsie,  13  Vt.  50. 

United  States. —  Orr  v.  Brown,  74  Fed. 
1004,  41  U.  S.  App.  486,  21  C.  C.  A.  195. 

61.  See  supra,  III,  C,  3,  c. 

62.  Illinois. —  Evans  v.  Mohr,  153  111.  561, 
39  N.  E.  1083. 

Indiana. —  Moore  v.  Orr,  10  Ind.  App.  89, 
37  N.  E.  554;  Brown  v.  Underbill,  4  Ind.  App. 
77,  30  N.  E.  430. 

Iowa. —  Antrobus  v.  Sherman,  65  Iowa  230, 
21  N.  W.  579,  54  Am.  Rep.  7. 

Louisiana. —  Voorhies  v.  Harrison,  22  La. 
Ann.  85;  Jones  v.  Goza,  16  La.  Ann.  428. 

New  York.—  Cook  v.  Ritter,  4  E.  D.  Smith 
(N.  Y.)  253;  Macniffe  v.  Luddington,  13  Abb. 
N.  Cas.  (N.  Y.)  407,  67  How.  Pr.  (N.  Y.) 
13;  Matter  of  Bleakley,  5  Paige  (N.  Y.)  311. 
See  also  Harwood  v.  La  Grange,  137  N.  Y. 
538,  32  N.  E.  1000,  50  N.  Y.  St.  30. 

Fermonf. —  Willard  v.  Danville,  45  Vt.  93; 
Paddock  v.  Colby,  18  Vt.  485. 

63.  Nave  v.  Tucker,  70  Ind.  15 ;  Aldrich  v. 
Brown,  103  Mass.  527 ;  Sedgwick  v.  Bliss,  23 
Nebr.  617,  37  N.  W.  483;  Briggs  v.  Georgia, 
10  Vt.  68.  See  also  Meany  v.  Rosenberg,  28 
Misc.  (N.  Y.)  520,  59  N.  Y.  Suppl.  582,  to 
the  effect  that  this  would  be  true  even  though 
the  attorney  was  also  liable. 

64.  King"^  V.  Pope,  28  Ala.  601 ;  Hogate  v. 
Edwards,  65  Ind.  372;  Holmes  v.  Holland,  11 
Ohio  Dec.  (Reprint)  768,  29  Cine.  L.  Bui. 
115;  Smith  v.  Lipscomb,  13  Tex.  532. 

The  client's  conduct  did  not  amount  to  a 
ratification  of  the  employment  in  Porter  v. 
Elizalde,  125  Cal.  204,  57  Pac.  899;  Price  V. 
Hay,  29  111.  App.  552,  31  111.  App.  293  [af- 
fimned  in  132  111.  543,  24  N.  E.  620]  ;  Young 
V.  Crawford,  23  Mo.  App;  432.  See  also  Reese 
V.  Resburgh,  54  N.  Y.  App.  Div.  378,  66  N.  Y. 
Suppl.  633. 

65.  McCrary  v.  Ruddick,  33  Iowa  521; 
Brigham  v.  Foster,  7  Allen  (Mass.)  419.  But 
see  Herndon  v.  Lammers,  (Tex.  Civ.  App. 
1900)  55  S.  W.  414. 

66.  Thirlwell  v.  Campbell,  11  Bush  (Ky.) 
163;    Cincinnati   Sav.   Bank  v.   Benton,  2 
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ratify  the  employment.^'  But  where  one  jointly  interested  in  a  common  fund 
maintains  litigations  in  good  faitli  to  save  it,  he  is,  in  equity,  entitled  to  reim- 
bursement from  the  fund.^^ 

(o)  By  Tr^istees,  Personal  Representatives^  and  Beneficiaries.  Although 
the  attorney  was  employed  to  act  for  the  protection  of  the  estate,  it  was  held  that 
the  liability  for  his  compensation  was  a  personal  one  in  the  case  of  a  trustee,^^  of 
an  administrator^^  and  of  an  executorj^  So,  when  a  beneficiary  employs  an 
attorney  to  protect  his  interest,  the  attorney  must  look  to  his  employer  for  his 
pay,  and  cannot  get  an  allowance  out  of  the  estate  '^^  even  though  the  services 
rendered  are  beneficial  to  it.'^^ 

e.  Recovery  Back  by  Client.  It  sometimes  happens  that  a  client  becomes 
entitled  to  recover  back  money  paid  his  attorney  as  fees  ;  but  the  settlement  of 
the  case  in  a  manner  involving  less  work  than  was  anticipated  will  not  entitle  the 
client  to  recover  back,"^^  nor  can  he  recover  back  a  contingent  fee  by  alleging  that 
the  contract  was  champertous.'^^ 

2.  Express  Agreements  —  a.  In  General  —  (i)  Validity  —  (a)  Generally. 
The  contract  made  with  an  attorney  for  his  retainer  in  the  first  instance  is  not 
subject  to  the  particular  scrutiny  of  the  court,'^^  for  the  client  is  regarded  as  com- 
petent to  judge  for  himself  what  is  a  proper  sum  to  pay  for  services.'^^  The 
validity  of  the  contract  does  not  depend  on  the  value  of  the  services  rendered,^^ 


Mete.  (Ky.)  240;  Roselius  v.  Delachaise,  5 
La.  Ann.  481,  52  Ain.  Dec.  597;  Jones  v. 
Woods,  76  Pa.  St.  408. 

Principal  acting  for  self  and  sureties. —  The 
employment  of  attorneys  by  the  principal, 
alone,  to  defend  an  action  brought  against 
both  principal  and  sureties,  will  not  subject 
the  sureties  to  any  liability  for  attorney's 
fees.  Simms  v.  Floyd,  65  Ga.  719;  Daly  v. 
Hines,  55  Ga.  470;  Turner  i;.  Myers,  23  Iowa 
391;  Smith  v.  Lvford,  24  Me.  147. 

67.  Rarrick  v.  Clay,  6  Ky.  L.  Rep.  360; 
Percy  v.  Clary,  32  Md.  245;  Holmes  v.  Hol- 
land, 11  Ohio  Dec.  (Reprint)  768,  29  Cine. 
L.  Bui.  115;  Davis  v.  Downer,  10  Vt.  529. 

68.  Adriatic  F.  Ins.  Co.  v.  Treadwell,  108 
U.  S.  361,  2  S.  Ct.  772,  27  L.  ed.  754;  Trustees 
Florida  Internal  Imp.  Fund  v.  Greenough, 
105  U.  S.  527,  26  L.  ed.  1157.  See  also  Furst 
V.  Muller,  11  Ohio  Cir.  Ct.  178. 

69.  Bowman  v.  Tallman,  2  Rob.  (N.  Y.) 
385,  27  How.  Pr.  (N.  Y.)  212  [affirmM  in 
41  K  Y.  619,  40  How.  Pr.  (N.  Y.)  1];  Hal- 
lam  V.  Maxwell,  2  Cine.  Super.  Ct.  (Ohio) 
384  [reversing  2  Cine.  Super.  Ct.  (Ohio)  136]. 

Trustees  of  state  property  have  been  held 
not  personally  liable  for  services  of  attorneys 
employed  by  them  to  prosecute  claims  're- 
garding the  trust  property.  Butler  v.  Mit- 
chell, 15  Wis.  355.  See  also  Fillmore  v. 
Wells,  10  Colo.  228,  15  Pac.  343,  3  Am.  St. 
Hep.  567 ;  Long  v.  Rodman,  58  Ind.  58. 

Where  the  trustee  absconded,  an  attorney 
has  been  allowed  compensation  out  of  the 
estate.  Manderson's  Appeal,  113  Pa.  St.  631, 
6  Atl.  893. 

70.  Livermore  n.  Rand,  26  N.  H.  85;  Mc- 
Gloin  V.  Vandevlip,  27  Tex.  360. 

'  71.  Austin  Monroe,  4  Lans.  (N.  Y.)  67. 
See  also  Malville  r.  Kanpeler,  (Cal.  1894)  37 
Pac.  934. 

Where  a  will  was  su'^sequently  set  aside  an 

attorney  has  been  allowed  compensation  for 
the  estate.    Nave  v.  Salmon,  51  Ind.  159. 


72.  Grimball  v.  Cruse,  70  Ala.  534 ;  Gray's 
Estate,  7  Wkly.  Notes  Cas.  (Pa.)  542. 

73.  Scott  V.  Dailey,  89  Ind.  477. 
Prosecuting  administrator  for  misconduct. 

—  But,  where  five  out  of  six  heirs  employed 
counsel  to  prosecute  an  administrator  for  mis- 
conduct, the  court  allowed  the  attorney  rea- 
sonable compensation  from  the  fund  in  the 
administrator's  hands.  Francis'  Estate,  5 
Kulp  (Pa.)  17. 

74.  As  where  a  judge  served  as  attorney 
in  violation  of  statute  (Evans  v.  Funk,  151 
111.  650,  38  N.  E.  230)  ;  when  the  attorney, 
on  account  of  neglect,  did  not  comply  with 
his  duties  (Benton  v.  Craig,  2  Mo.  198;  Von 
Wallhoffen  v.  Newcombe,  10  Hun  (N.  Y.) 
236);  because  the  attorney  died  before  the 
services  were  completed  (Callahan  v.  Shot- 
well,  60  Mo.  398 ;  McCammon  v.  Peck,  9  Ohio 
Cir.  Ct.  589)  ;  or  because  the  attorney  wrong- 
fully assigned  the  contract  for  services  (Hil- 
ton V.  Crooker,  30  Nebr.  707.  47  N.  W.  3). 

75.  Mahoney  r.  Bergin,  41  Cal.  423. 

76.  Reese  v.  Resburgh,  54  N,  Y.  App.  Div. 
378,  66  N.  Y.  Suppl.  633. 

77.  Rust  V.  Larue,  4  Litt.  (Ky.)  411.  14 
Am.  Dec.  172. 

78.  Schaffner  v.  Kober.  2  Ind.  App.  400,  28 
K  E.  871 ;  Reals  v.  Wagener,  47  Minn.  480,  50 
N.  W.  535 ;  Zabriskie  r.  Woodruff,  48  X.  J.  L. 
610,  7  Atl.  336;  Schomp  r.  Schenck,  40 
N.  J.  L.  195,  29  Am.  Rep.  210:  Porter  r. 
Parmly,  39  N.  Y.  Super.  Ct.  219;  Allirson  r. 
Seheeper,  9  Daly  (N.  Y.)  365;  Jenkins  r. 
Williams,  2  How.  Pr.  (N.  Y.)  261. 

Contract  for  salary  in  lieu  of  fees. —  The 
agreement  to  pay  a  solicitor  a  fixed  smn  as  a 
yearly  salary,  in  lieu  of  paying  items  in  de- 
tail, is  neither  illegal  or  unusual,  whether  it 
provides  for  the  past  or  the  future.  Falkiner 
r.  Crand  Junction  R.  Co.,  4  Ont.  350. 

79.  Topeka  Water-Supply  Co.  r.  Root.  56 
Kan.  187,  42  Pac.  715. 

Settlement  of  a  case  before  trial  would  not 
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and  it  has  been  held  that  the  objection  of  want  of  mutuality  cannot  be  sustaine 
in  such  contracts.^^ 

(b)  Where  Attorney  a  Salaried  Officer.  It  is  proper  for  an  attorney,  to  con- 
tract with  a  corporation  for  a  special  fee  in  a  special  case,  although  he  is  employed 
by  the  same  corporation  for  a  fixed  salary.^^ 

(c)  Where  Costs  Are  Allowed.  An  agreement  is  unobjectionable  which 
allows  the  attorney  tlie  costs  recovered,^^  or  costs  plus  a  reasonable  counsel  fee.^" 

(d)  Unfair  Agreement.  The^power  of  the  court  to  reform  contracts  betweer 
attorney  and  client  is  limited  to  the  duty  of  protecting  the  latter  against  th 
undue  influence  of  the  former.^^  If  any  fraud  or  undue  influence  on  the  part  of 
the  attorney  induces  the  contract,  it  will  not  be  enforced  ;  and  the  same  is  tru 
where  the  terms  are  so  indeflnite  as  to  be  susceptible  of  unconscionable  advantag 
on  the  part  of  the  attorney .^^  It  has  also  been  said  that  an  attorney  cannot  stipu 
late  for  compensation  incommensurate  with  the  services  to  be  performed.^^  I 
is  usually  true  that  any  agreement  for  services,  made  by  the  client,  cannot  b 
objected  to  on  the  part  of  his  creditors.^^ 

(ii)  Construction  and  Interpretation — (a)  Generally.  Agreement 
between  attorneys  and  clients  regarding  compensation  will  be  construed  mos. 
favorably  to  the  interests  of  the  client.^^  An  agreement  to  defend  a  suit  ha 
been  held  to  include  the  filing  of  a  counter-claim  but  there  is  no  rule  that 
general  employment  for  an  agreed  sum  continues  till  the  final  disposition  of  th 
case  in  the  court  of  last  resort,^^  and  an  agreement  to  attend  to  cases  during  th 
balance  of  the  year  does  not  oblige  the  attorney  to  attend  to  business  uncom 
pleted  at  the  end  of  tliat  time.^^ 

(b)  Where  Extra  Work  Is  Done.    When  the  contract  calls  for  a  fixed  amoun 
to  be  paid  to  the  attorney  for  his  services,  it  sometimes  becomes  necessary  for  work 
not  included  in  the  terms  of  the  agreement  to  be  done.    In  such  cases,  if  th 


relieve  the  client  from  liability  for  the  agreed 
compensation.  Reynolds  v.  Clark  Countv,  162 
Mo.  680,  63  S.  W.  382. 

80.  Franklin  County  v.  Layman,  145  111. 
138,  33  N.  E.  1094. 

Substituted  contract. —  It  has  been  held 
also  that  a  new  contract,  without  undue  ad- 
vantage on  the  attorney's  part,  will  supersede 
the  old  contract  and  can  be  enforced.  Beatty 
V.  Larzelere,  15  Montg.  Co.  Rep.  (Pa.)  67. 
But  see,  contra,  Jackson  v.  Stone,  64  N.  Y. 
Suppl.  820;  In  re  Maires,  7  Pa.  Dist.  297,  4 
Lack.  Leg.  N.  (Pa.)  139. 

81.  Bartlett  v.  Odd  Fellows'  Sav.  Bank,  79 
Cal.  218.  21  Pac.  743,  12  Am.  St.  Rep.  139. 
See  also  Clarke  v.  Union  F.  Ins.  Co.,  10  Ont. 
Pr  339 

82.  Ely  V.  Cooke,  28  N.  Y.  365,  2  Abb.  Dec. 
(N.  Y.)  14. 

83.  Zogbaum  v.  Parker,  55  N.  Y.  120.  See 
also  Wallis  v.  Loubat,  2  Den.  (N.  Y.)  607. 

84.  Lewis  v.  Yale,  4  Fla.  418. 

An  attorney  is  bound  even  though  he  agrees 
to  act  for  an  inadequate  amount  (McElroy  v. 
Russell,  15  Ky.  L.  Rep.  740,  24  S.  W.  3)  or 
for  no  fee  at  all  (Mayer  v.  Townsend,  1  N.  Y. 
City  Ct.  358). 

85.  Judah  v.  Vincennes  University,  23  Ind. 
272;  Brock  v.  Barnes,  40  Barb.  (N.  Y.)  521; 
White  V.  Whaley,  40  How.  Pr.  (N.  Y.)  353; 
Allard  v.  Lamirande,  29  Wis.  502. 

Where  the  parties  deal  with  each  other  at 
arm's  length  there  is  no  presumption  of  un- 
due influence,  and  no  burden  on  the  attorney 
to  prove  good  faith  affirmatively.    Dockery  v. 
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McLellan,  93  Wis.  381,  67  N.  W.  733.  Se 
also  Ryan  v.  Martin,  18  Wis.  672. 

86.  Planters'  Bank  v.  Hornberger,  4  Coldw* 
(Tenn.)  531. 

87.  Newman  v.  Davenport,  9  Baxt.  (Tenn.) 
538.  See  also  Hill  v.  Johnson,  15  Ky.  L.  Rep 
368. 

88.  Reed  v.  Mellor,  5  Mo.  App.  567? 
Mumma's  Appeal,  127  Pa.  St.  474,  24  Wkly 
Notes  Cas.  (Pa.)  297,  18  Atl.  6;  Jenkins  V 
Einstein,  3  Biss.  (U.  S.)  128,  13  Fed.  Cas 
No.  7.265.  But  see  Colgan  v.  Jones,  44  N.  J 
Eq.  274,  18  Atl.  55,  where  the  surplus  com 
pensation  over  a  reasonable  amount  was  hel 
void  as  to  creditors. 

89.  Hitchings  v.  Van  Brunt,  38  N.  Y.  335 
5  Abb.  Pr.  N.  S.  (N.  Y.)  272;  Burling  V- 
King,  46  How.  Pr.  (N.  Y.)  .452. 

Contracts  between  attorney  and  client  wer- 
construed  in  the  following  cases : 

New  York. —  Hanover  V.  Reynolds,  4  Dem 
Surr.  (N.  Y.)  385. 

Vermont. —  Davis  v.  Downer,  10  Vt.  529. 

West  Virginia. —  Camden  v.  McCoy,  4 
W.  Va.  377,  37  S.  E.  637. 

Wisconsin. —  Cotzhausen  v.  New  York  Cent- 
Trust  Co.,  79  Wis.  613,  49  N.  W.  158. 

United  States. —  Lazarus  v.  McDonald,  97 
Fed.  121;  Russell  V.  Young,  94  Fed.  45.  3' 
C.  C.  A.  71. 

90.  Lindsay  v.  Carpenter,  90  Iowa  529,  5 
N.  W.  900. 

91.  Bartholomew  v.  Langsdale,  35  Ind.  278 
See  also  Hill  v.  Leland,  10  Ky.  L.  Rep.  280. 

92.  State  Bank  v.  Martin,  4  Ala.  615. 
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extra  work  is  done  with  the  assent  of  the  client  extra  compensation  can  be 
rewvered.^^  But,  consistently  with  the  general  rule  of  construction,  the  courts 
are  unwilling  to  find  that  services  were  not  included  in  the  contract,^"^  and  in 
doubtful  cases  will  usually  decide  unfavorably  to  the  attorney.^^ 

b.  Fop  Contingent  Fees  —  (i)  Validity.  While  the  law  will  scrutinize  such 
transactions  closely,  an  agreement  is  not  necessarily  invalid  because  the  pay- 
ment of  the  fee  is  made  contingent  upon  the  success  of  the  suit  ^'^  or  upon  the 


93.  California. —  Mahoney  v.  Bergin,  41 
Cal.  423. 

Illinois. —  Gorrell  v.  Payson,  170  111.  213, 
48  N.  E.  433;  Sanders  v.  Seelye,  128  111.  631, 
21  N.  E.  601;  Singer  v.  Steele,  125  111.  426, 
17  N.  E.  751. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Rey- 
nolds, 118  Ind.  170,  20  N".  E.  711;  Judah  v. 
Vincennes  University,  16  Ind.  56;  Ohio,  etc., 
E.  Co.  V.  Smith,  5  Ind.  App.  36,  31  N.  E.  371. 

Maryland. —  Calvert  t;.  Coxe,  1  Gill  (Md.) 
95. 

'Neio  York.—  Allen  v.  Baker,  29  Misc. 
(N.  Y.)  337,  60  N.  Y.  Suppl.  472;  Matter  of 
Bowles,  12  K  Y.  Suppl.  468,  35  N.  Y.  St.  608. 

Texas.—  Headley  v.  Good,  24  Tex.  232. 

Washington. —  Isham  v.  Parker,  3  Wash. 
755,  29  Pac.  835. 

94.  Alabama. —  Lindsay  v.  Colbert  County, 
112  Ala.  409,  20  So.  637. 

Kentucky. —  McKay  v.  Lancaster,  15  Ky. 
L.  Rep.  159;  Simrall  v.  Morton,  6  Ky.  L.  Rep. 
735. 

ISfeio  York. — In  re  Maxwell,  51  Hun  (N.  Y.) 
640,  4  N.  Y.  Suppl.  576,  21  N.  Y.  St.  77. 

Washington. —  Niagara  F.  Ins.  Co.  v.  Hart, 
13  Wash.  651,  43  Pac.  937. 

United  States. —  Hughes  v.  Dundee  Mortg., 
etc..  Invest.  Co..  140  U.  S.  98,  11  S.  Ct.  727, 
35  L.  ed.  354;  Tuttle  v.  Claflin,  88  Fed.  122, 
31  C.  C.  A.  419. 

95.  Georgia. —  Moses  v.  Bagley,  55  Ga.  283. 
Illinois. —  Dyer  v.  Sutherland,  75  111.  583. 
Indiana. —  Baldwin  v.  Logansport  School 

€ity,  73  Ind.  346. 

Maine. —  Timberlake  v.  Crosby,  81  Me.  249, 
16  Atl.  896. 

Michigan. —  McCutcheon  v.  Loud,  71  Mich. 
433,  39  N.  W.  569. 

Netv  York. —  Welsh  v.  Old  Dominion  Min., 
etc.,  Co.,  10  K  Y.  Suppl.  174,  31  N.  Y.  St. 
916. 

96.  Where  the  contract  is  unfair  it  some- 
times happens  that  a  court  will  refuse  to  en- 
force it.  Newman  v.  Freitas,  129  Cal.  283, 
61  Pac.  907,  50  L.  R.  A.  548  i  Potts  v.  Francis, 
4'3  N.  C.  300;  Sloan's  Estate,  14  Pa.  Co.  Ct. 
859. 

Fee  to  be  divided  between  attorneys. — An 

agreement  for  a  conditional  fee,  to  be  divided 
between  the  attorney  obtaining  the  retainer 
and  the  one  doing  the  work,  is  illegal  under 
N.  Y.  Code  Civ.  Proc.  §  74.  Irwin  v.  Curie,  56 
N.  Y.  App.  Div.  514,  67  N.  Y.  Suppl.  380. 

97.  California. —  Bergen  v.  Frisbie,  125  Cal. 
168,  57  Pac.  784. 

loica. —  Jewel  v.  Neidy,  61  Iowa  299,  16 
N.  W.  141. 

New  York. —  Hitchings  v.  Van  Brunt,  38 


N.  Y.  335,  5  Abb.  Pr.  N.  S.  (N.  Y.)  272; 
Whittaker  v.  New  York,  etc.,  R.  Co.,  54  N.  Y. 
Super.  Ct.  8. 

Pennsylvania. —  Chester  County  v.  Barber, 
97  Pa.  St.  455. 

Virginia. —  Major  v.  Gibson,  1  Patt.  &  H. 
(Va.)  48. 

Contra,  Leblanc  v.  Beauparlant,  33  L.  C. 
Jur.  243,  18  Rev.  Leg.  21;  Dorion  v.  Brown, 
27  L.  C.  Jur.  47,  2  Leg.  N.  214;  Bernard  r. 
Elliott,  12  Leg.  N.  146;  Cameron  v.  Reward, 
11  Quebec  Super.  Ct.  392. 

That  the  attorney  was  a  necessary  witness 
for  his  client  seems  not  to  affect  the  validity 
of  the  arrangement.  Perry  v.  Dicken,  105 
Pa.  St.  83,  51  Am.  Rep.  181. . 

Contracts  held  valid. —  In  each  of  the  fol- 
lowing cases  there  was  a  contract  for  a  con- 
tingent fee,  ranging  in  amount  from  one  tenth 
to  one  half  of  the  sum  recovered ;  and  the 
court,  finding  upon  examination  the  con- 
tract fair  and  the  fee  not  excessive,  gave  ef- 
fect to  it  and  allowed  the  attorney  to  re- 
cover : 

California. —  Ballard  v.  Carr,  48  Cal.  74. 

Illinois.— Smith  v.  Young,  62  111.  210:  Funk 
V.  Mohr,  85  111.  App.  97  [affirmed  in  185  111. 
395,  57  N.  E.  2]. 

Kentucky. —  Smith  v.  Thompson,  7  B.  Mon. 
(Ky.)  305;  Rust  1?.  Larue,  4  Litt.  (Kv.)  411, 
14  Am.  Dec.  172. 

Maryland. —  Cain  v.  Warford,  33  Md.  23. 

New  York. —  Matter  of  Hvnes,  105  X.  Y. 
560,  12  N.  E.  60;  Bro\^Tie  v.  West,  9  N.  Y. 
App.  Div.  135,  41  N.  Y.  Suppl.  146,  75  X.  Y. 
St.  604;  Matter  of  Fernbacher.  18  Abb.  X. 
Cas.  (N.  Y.)  1,  5  Dem.  Surr.  (X.  Y.)  219. 

Ohio.—  'Reece  v.  Kvle,  49  Ohio  St.  475.  31 
N.  E.  747,  16  L.  R.  A.  723. 

Pennsylvania. —  Fellows  r.  Smith.  190  Pa. 
St.  301,  42  Atl.  678:  :\rnnima's  Appeal,  127 
Pa.  St.  474,  24  Wkly.  Notes  Cas.  (Pa.)  297. 
18  Atl.  6. 

Z7/a7i.— Potter  v.  Ajax  Min.  Co..  22  Utah 
273,  61  Pac.  999. 

United  States. — Taylor  r.  Bemiss.  110  U.  S. 
42,  3  S.  Ct.  441,  28  L.  ed.  64:  Wrijxht  r. 
Tebbitts.  91  U.  S.  252.  23  L.  ed.  .320:  Maybin 
V.  PavmoTid,  16  Fed.  Cas.  No.  9,338.  4  Am. 
L.  T.  N.  S.  21,  15  Xat.  Bankr.  Reff.  353:  E.r  p. 
Plitt,  2  Wall.  Jr.  C.  C.  (U.  S.)  453.  19  Fed. 
Cas.  No.  11.228. 

Binding  effect  on  others. — A  contract  for 
coiiting«nit  foe  of  fifty  per  cent,  made  by  a 
motlier  and  solo  next  of  kin  of  a  docedont.  is 
not  binding  upon  hor  doscondants.  nor  upon 
an  estate  toward  which  slio  stood  in  no  other 
relation  than  that  of  distributee.  Sloan's  Es- 
tate, 161  Pa.  St.  237.  28  Atl.  10S4. 
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happening  of  some  other  event,^^  and  such  an  agreement  is  not  objectionable  for 
want  of  mutuaUty.^^  So,  a  contingent  agreement  to  convey  a  portion  of  the  land 
recovered  by  suit  to  the  attorney  for  his  fee  will  be  specifically  enforced/  even 
though  the  land  has  greatly  increased  in  value.^ 

(ii)  Effect  of — (a)  When  Enforceable  —  (1)  As  Assignment.  Without  an 
express  stipulation  to  that  effect,  an  agreement  for  contingent  fees  will  not  act 
as  an  assignment ;  ^  and,  where  a  right  of  action  is  not  assignable,  it  is  not  possible 
to  assign  to  the  attorney  any  right  in  a  future  judgment.^  Where  the  claim  is 
assignable,  the  wording  of  the  agreement  for  a  contingent  fee  must  in  every 
case  be  examined  to  determine  whether  the  parties  intended  an  equitable  assign- 
ment in  favor  of  the  attorney.^ 

(2)  On  Client's  Power  to  Compromise.  Though  there  is  a  valid  agree- 
ment for  the  payment  to  the  attorney  of  a  large  proportion  of  the  sum  recovered 
in  case  of  success,  this  does  not  give  the  attorney  such  an  interest  in  the  cause  of 
action  that  it  prevents  plaintiff  from  compromising  the  suit.® 

(b)  When  Unenforceahle  —  (1)  As  Against  Third  Persons.  The  making  of 
a  champertous  contract  with  his  attorney  in  no  way  affects  the  rights  of  the  client 
against  third  persons.  So,  it  cannot  be  set  up  as  a  defense  to  a  suit  that  plaintiff 
had  a  champertous  agreement  for  the  payment  of  his  attorney.''' 

(2)  As  Between  Attorney  and  Client.  As  between  the  attorney  and  client 
who  are  parties  to  the  contract,  the  effect  of  the  taint  of  champerty  is  that  the 
agreement  itself  cannot  be  enforced ;  ^  but  it  does  not  prevent  recovery  on  an 
implied  agreement  for  reasonable  compensation,  and  the  champertous  contract 
cannot  be  set  up  as  a  defense  to  such  an  action.^ 


98.  Fitzpatrick  X).  Lincoln  Sav.,  etc.,  Co., 
194  Pa.  St.  544,  45  Atl.  333. 

09.  Gorrell  v.  Payson,  170  111.  213,  48  N.  E. 
433. 

1.  Howard  Throckmorton,  48  Cal.  482: 
Martin  v.  Piatt,  5  N.  Y.  St.  284. 

If  the  property  has  been  converted  into  a 
fund,  the  attorney  is  entitled  to  his  due  share 
of  the  increased  amount.  Hand  v.  Savannah, 
etc.,  R.  Co..  21  S.  C.  162. 

"Where  the  client  repudiates  his  contract, 
the  attorney  may  compel  him  to  deliver  so 
much  of  the  proceeds  recovered  as  will  com- 
pensate him,  or  may  have  a  personal  judg- 
ment for  his  damages  sustained  by  reason  of 
the  client's  failure  to  carry  out  his  contract. 
Hazeltine  v.  Brockway,  26'^Colo.  291,  57  Pac. 
1077. 

2.  Chester  v.  Jumel,  125  N.  Y.  237,  26  N.  E. 
297,  35  N.  Y.  St.  4  [reversing  2  Silv.  Supreme 
(N.  Y.)  159,  5  N.  Y.  Suppl.  809,  24  N.  Y.  St. 
214]. 

3.  Wood  V.  Dickinson,  7  Mackey  (D.  C.) 
301 :  Nesbit  v.  Cautrell,  29  Ga.  255 ;  Corbin 
V.  Mulligan,  1  Bush  (Ky.)  297.  See  As- 
signments, 4  Cyc.  48. 

Nor  does  he  get  any  vested  right  in  the 
cause  of  action.  Kusterer  v.  Beaver  Dam,  56 
Wis.  471,  14  X.  W.  617,  43  Am.  Rep.  725. 

4.  Pulver  v.  Harris,  62  Barb.  (N.  Y.)  500. 

5.  The  agreement  was  held  to  constitute  an 
equitable  assignment  in  favor  of  the  attorney 
in  the  following  cases: 

California. —  Hoffman  V.  Vallejo,  45  Cal. 
564. 

Florida. —  Sammis  v.  L'Engle,  19  Fla.  800. 
New   York.—  Fairbanks   v.   Sargent,  104 
N.  Y.  108,  9  N.  E.  870,  56  Am.  Rep.  490. 

[V,  B,  2,  b,  (I)] 


Pennsylvania. —  Hagemann's  Estate,  5  Pa.. 
Co.  Ct.  576. 

United  States. —  The  Alice  Strong,  57  Fed.. 
249  [distinguishing  Kendall  v.  U.  S.,  7  Wall. 
(U.  S.)  113,  19  L.  ed.  85]. 

See  also  Shepherd  v.  Dickson,  38  La.  Ann. 
741;  Martinez  v.  Vives,  32  La.  Ann.  305; 
San  Antonio,  etc.,  R.  Co.  v.  Belt,  (Tex.  Oiv. 
App.  1900)  59  S.  W.  607;  and  Assignments, 
4  Cyc.  48. 

6.  Coughlin  v.  New  York  Cent.,  etc.,  R. 
Co.,  71  N.  Y.  443,  27  Am.  Rep.  75  [reversing 
8  Hun  (N.  Y.)  136];  Wright  V.  Wright,  70 
N.  Y.  96;  Compton  v.  Whitehouse,  48  N.  Y. 
Super.  Ct.  208;  Britton  v.  Bese,  23  Pittsb. 
Leg.  J.  (Pa.)  181.  Contra,  Toy  v.  Haskell, 
128  Cal.  558,  61  Pac.  89,  79  Am.  St.  Rep.  70. 

7.  Arkansas. —  Missouri  Pac.  R.  Co.  v.- 
Smith,  60  Ark.  221,,  29  S.  W.  752. 

Indiana. —  Cleveland,  etc.,  R.  Co.  v.  Davis, 
10  Ind.  App.  342,  36  N.  E.  778,  37  N.  E.  1069. 

Iowa. —  Small  v.  Chicago,  etc.,  R.  Co.,  55 
Iowa  582,  8  N.  W.  437;  Allison  v.  Chicago, 
etc.,  R.  Co.,  42  Iowa  274. 

New  York.— Hall  v.  Gird,  7  Hill  (N.  Y.) 
586. 

Ohio. —  Pennsylvania  Co.  v.  Lombardo,  49 
Ohio  St.  1,  29  N.  E.  573,  14  L.  R.  A.  785. 

United  States. —  Burnes  v.  Scott,  117  U.  S. 
582,  6  S.  Ct.  865,  29  L.  ed.  991. 

8.  Holloway  v.  Lowe,  7  Port.  (Ala.)  488; 
Allen  V.  Hawks,  13  Pick.  (Mass.)  79;  Byrne 
V.  Kansas  City,  etc.,  R.  Co.,  55  Fed.  44;  Court- 
right  V.  Burnes,  3  McCrary  (U.  S.)  60,  13 
Fed.  317. 

9.  Davis  V.  Webber,  66  Ark.  190,  49  S.  W. 
822,  74  Am.  St.  Rep.  81,  45  L.  R.  A.  196; 
Caldwell  v.  Shepherd,  6  T.  B.  Mon.  (Ky.) 
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(ill)  IlAPPENim  OF  Co^TiNOENCT — (a)  In  General.  Where  there  is  an^ 
agreement  for  a  contingent  fee,  the  happening  of  the  contingency  is  a  condition 
precedent  to  the  right  of  the  attorney  to  recover  for  his  services/'^  and  the  precise- 
event  which  was  contemplated  must  happen.^^  It  is  not,  however,  a  vahd  objec- 
tion to  a  claim  for  a  contingent  fee  that  the  result  was  brought  about  in  some 
unforeseen  manner,  even  though  the  duties  of  the  attorney  are  rendered  much 
less  burdensome  thereby,^^  provided  he  has  not  previously  abandoned  the  suit.^^ 

(b)  Effect  of  Death  of  Parties.  The  death  of  either  attorney  or  client  does 
not  affect  the  requirement  that  the  contingency  must  happen  before  the  fees 
become  payable.^^  But  it  has  also  been  held  that  an  agreement  for  a  percentage 
of  the  sum  recovered  is  such  an  interest  as  will  prevent  the  death  of  the  client 
from  revoking  the  attorney's  authority .^^ 

(c)  Effect  of  Interference  hy  Client.  Since,  ordinarily,  an  agreement  for  a 
contingent  fee  does  not  give  the  attorney  any  interest  in  the  subject-matter  of 
the  litigation,^^  any  disposition  the  client  choses  to  make  of  the  case  is  binding  on 
the  attorney  ;  and  if  the  party  dismisses  a  suit  without  receiving  any  consider- 
ation, the  attorney  is  entitled  to  nothing  under  the  contract.^^  W  here,  however,, 
the  attorney  agrees  not  to  charge  any  fee  unless  successful,  it  has  been  held  that 
he  may  recover  a  reasonable  value  for  services  rendered  in  cases  where  the  client 
interferes  to  prevent  success.^^  Where  the  agreement  is  for  a  percentage  of  the 
recovery  and  the  client  compromises  for  less  than  the  face  of  the  claim,  the  attor- 


389;  Rust  V.  Larue,  4  Litt.  (Ky.)  411,  14  Am. 
Dec.  172;  Stearns  v.  Felker,  28  Wis.  594. 
Contra,  Gammons  v.  Johnson,  76  Minn.  76, 
78  N,  W.  1035.  And  see  Mazureau  v.  Mor- 
gan, 25  La.  Ann.  281. 

10.  Georgia. —  Moses  v.  Bagley,  55  Ga.  283. 
Illinois. —  Fraatz  v.  Garrison,  83  111.  60. 
Indiana. —  Scobey  i;.  Ross,  5  Ind.  445. 
Kentucky. —  Hargis  v.  Louisville  Gas  Co., 

15  Ky.  L.  Rep.  369,  22  S.  W.  85,  23  S.  W. 
790. 

New  York. —  Bittiner  v.  Goldman,  20  Misc. 
(N.  Y.)  330,  45  N.  Y.  Suppl.  953;  Phelps  v. 
Emery,  5  N.  Y.  St.  282,  24  N.  Y.  Wkly.  Dig. 
541. 

Pcrkisylvania. —  Dickerson  v.  Pyle,  4  Phila. 
(Pa.)  259,  18  Leg.  Int.  (Pa.)  37. 

Terras.— McCampbell  v.  Durst,  73  Tex.  410, 
11  S.  W.  380. 

When  the  attainment  of  the  desired  object 
becomes  impossible  through  the  happerxing  of 
a  collateral  event,  the  client  is  not  liable  for 
fees.  Fisk  v.  Snyder,  4  Ky.  L.  Rep.  716; 
Moyers  v.  Graham,  15  Lea  (Tenn.)  57. 

11.  Thus,  having  bonds  declared  void  did 
not  satisfy  a  condition  that  the  issue  should 
be  prevented  (Richland  County  v.  Millard,  9 
111.  App.  396),  and  taking  the  debtor's  note  is 
not  a  satisfactory  "settlement"  of  a  claim 
(Mills  17.  Fox,  4  E.  D.  Smifh  (N.  Y.)  220. 
See  also  Leach  v.  Strange,  10  N.  C.  601 )  ; 
but  it  is  immaterial  that  the  client  is  not 
benefited  by  the  success  of  the  suit  (Hudson 
V.  Sanders,  19  Ohio  Cir.  Ct.  615,  10  Ohio  Cir. 
Dec.  342). 

12.  Arkansas. —  Jacks  v.  Thweatt,  39  Ark. 
340. 

Iowa. —  Larned  v.  Dubuque,  86  Iowa  166,  53 
N.  W.  105. 

Kentucky. —  Mcintosh  v.  Bach,  (Ky.  1901) 
62  S.  W.  515. 

Missouri. —  Moss  v.  Richie,  50  Mo.  App. 
75. 


New  York. — Dennison  v.  Lawrence,  44  N.  Y. 
App.  Div.  287,  60  N.  Y.  Suppl.  748. 

13.  Cheney  v.  Kelly,  95  Ala.  163,  10  So. 
664;  Scoville  v.  School  Trustees,  65  111.  523; 
Simrall  v.  Morton,  12  Ky.  L.  Rep.  31,  12 
S.  W.  185;  Frink  v.  McComb,  60  Fed.  486. 
See  also  Newlin  v.  Thompson,  15  Montg.  Co. 
Rep.  (Pa.)  76. 

14.  Triplett  v.  Mockbees,  5  J.  J.  Marsh. 
(Ky.)  219;  Badger  v.  Celler,  41  N.  Y.  App. 
Div.  599,  58  N.  Y.  Suppl.  653. 

15.  Price  v.  Haeberle,  25  Mo.  App.  201 ; 
Wylie  V.  Coxe,  15  How.  (U.  S.)  415,  14  L.  ed. 
753.  But  see  Villhauer  v.  Toledo,  5  Ohio  Dec. 
8,  32  Cine.  L.  Bui.  154. 

16.  See  supra,  V,  B,  2,  b,  (ii),  (a),  (1). 

17.  Alexander  v.  Grand  Ave.  R.  Co.,  54 
Mo.  App.  66. 

18.  Evans  v.  Bell,  6  Dana  (Ky.)  479.  But 
see  Hill  v.  Cunningham,  25  Tex.  25. 

19.  Indiana. —  French  v.  Cunningham,  149 
Ind.  632,  49  N.  E.  797. 

Maryland.  —  Western  Union  Tel.  Co.  r. 
Semmes,  73  Md.  9,  20  Atl.  127. 

Michigan. —  Millard  r.  Jordan,  76  ISIich. 
131,  42  N".  W.  1085. 

Missouri. —  Duke  v.  Harper,  8  Mo.  App. 
296. 

Nevada. —  Quint  v.  Ophir  Silver  Min.  Co., 
4  Nev.  304. 

Ncio  York.  —  Badger  r.  Maver,  8  iMisc. 
(K  Y.)  533,  28  N.  Y.  Suppl.  765,  59  X.  Y. 
St.  398. 

West  Virginia. —  Polslcv  v.  Anderson.  7 
W.  Va.  202,  23  Am.  Rop.  613. 

See  also  Majors  r.  Hickman,  2  Bibb  (Kv.) 
217. 

Where  the  suit  would  have  been  unsuccess- 
ful, in  case  no  compromise  wore  made,  the 
attorney  can  recover  nothing.  ]\rorchanta 
Nat.  Bank  r.  Eustis,  8  Tex.  Civ.  App.  350, 
28  S.  W.  227.  See  also  Lvnch  r.  Munson,. 
(Tex.  Civ.  App.  1901)  61  S.'W.  140. 

[V,  B.  2,  b.  (Ill),  (c)] 
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ney  is  at  least  entitled  to  his  proportion  of  the  sum  compromised  for,^^  and  the 
client's  act  amounts  to  a  waiver  of  any  requirement  that  the  full  amount  be 
collected.^^ 

(iy)  Amount  on  Which  Percentage  Fee  Is  Beckoned.  The  percent- 
age coming  to  the  attorney  is  usually  reckoned  on  the  amount  actually  recov- 
ered,^^ which  has  been  held  to  include  costs,^^  and  from  which  fees  of  assistant 
counsel' cannot  be  deducted  as  necessary  expenses.^^ 

e.  With  Partnership  —  (i)  In  General.  Where  the  client  contracts  with  a 
firm  of  attorneys,  whatever  is  done  by  any  one,  in  behalf  of  all  and  under  their 
joint  engagement,  is,  if  properly  done,  a  fulfilment,  to  that  extent,  of  their  coh- 
tract,^^  and  where  he  contracts  with  one  partner  there  is  no  implied  agreement  to 
pay  extra  for  services  rendered  by  another  partner.^'' 

"  (ii)  Effect  of  Changes  in  Firm — (a)  Generally.  In  the  absence  of  a  par- 
ticular agreement  on  the  part  of  the  client,  the  formation  of  a  partnership  by  his 
attorney  does  not  alter  previous  terms  of  employment.^^  And,  where  a  firm  dis- 
solves, there  is  still  a  joint  employment,  and  all  the  attorneys  constituting  the 
firm  are  under  the  same  obligation  to  the  client  as  if  the  partnership  continued.^^ 

(b)  By  Death,  When  one  member  of  a  firm  dies  and  the  client  exercises  his 
privilege  of  changing,  he  is  liable  for  the  reasonable  value  of  the  services  already 
rendered,^^  and  for  the  full  amount  if  he  allows  the  remaining  members  of  the 
firm  to  complete  the  business.^ 

(ill)  Effect  of  Employinc  Additional  Counsel.  When  there  is  an 
express  agreement  between  an  attorney  and  his  client  that  the  pay  for  services 
shall  be  a  certain  fixed  sum,  the  right  of  the  attorney  to  the  full  amount  agreed 


20.  Bogert  v.  Adams,  8  Colo.  App.  185,  45 
Pac.  235;  Marsh  v.  Holbrook,  3  Abb.  Dec. 
(N.  Y.)  176.  But  see  Bittiner  v.  Gomprecht, 
28  Misc.  (N.  Y.)  218,  58  N.  Y.  Suppl.  1011. 

21.  Larned  v.  Dubuque,  86  Iowa  166,  53 
N.  W.  105. 

If  the  attorney  continues  to  prosecute  the 
case  after  the  compromise,  he  must  prove  the 
material  allegations  of  the  original  declara- 
tion in  order  to  entitle  him  to  his  contingent 
fee.  Swift  v.  Register,  97  Ga.  446,  25  S.  E. 
315. 

22.  Pilkington  v.  Brooklyn  Heights  R.  Co., 
49  N.  Y.  App.  Div.  22,  63  N.  Y.  Suppl.  211, 
30  N.  Y.  Civ.  Proe.  276;  Nickels  v.  Kane,  82 
Va.  309;  Fisher  v.  Mylius,  42  W.  Va.  638, 
26  S.  E.  309. 

An  attempted  deduction  was  not  allowed  in 
Chadwick  v.  Walsh,  70  Mich.  627,  38  N.  W. 
602. 

Commissions  were  allowed  on  disputed 
amounts  only  in  Mcllvov  v.  Russell,  11  Ky.  L. 
Rep.  888,  12  S.  W.  1067. 

Property  increased  in  value. — If  the  article 
recovered  increases  in  value  the  attorney  is 
entitled  to  his  proportion  of  the  larger 
amount  (Chester  v.  Jumel,  2  Silv.  Supreme 
(K  Y.)  159,  5  N.  Y.  Suppl.  809,  24  K  Y.  St. 
214) ,  but  not  to  rents  accruing  before  the  suc- 
cessful result  Avas  obtained  (Rector  i?.  Rose, 
62  Ark.  279,  36  S.  W.  898). 

Real  estate  not  sold. —  Real  estate  which 
the  executors  did  not  find  it  necessary  to  sell 
was  not  included  in  estimating  the  amount 
due  to  an  attorney,  where  a  legatee  agreed  to 
pay  one  half  the  beneficial  interest  recovered 
from  the  executors.  Matter  of  Fernbacher,  18 
Abb.  N.  Cas.  (N.  Y.)  1,  5  Bem.  Surr.  (N.  Y.) 
219. 


Where  an  attorney  obtained  an  amount  in 
cash  and  notes,  he  could  deduct  his  proportion 

only  from  the  sum  paid  in  cash.  Matter  of 
Tracy,  1  N.  Y.  App.  Div.  113,  37  N.  Y.  Suppl. 
65,  72  N.  Y.  St.  219  {affirmed  in  149  N.  Y. 
608,  44  N.  E.  1129]. 

23.  Taylor  v.  Long  Island  R.  Co.,  25  Misc. 
(N.  Y.)  11,  53  N.  Y.  Suppl.  830,  28  N.  Y. 
Civ.  Proe.  118. 

24.  Whitlow  V.  Whitlow,  22  Ky.  L.  Rep. 
179,  60  S.  W.  182. 

25.  Phillips  V.  Edsall,  127  111.  535,  20  N.  E. 
801;  Phillips  v.  South  Park  Com'rs,  119  III. 
626,  10  N.  E.  230 ;  Simon  v.  Brashear,  9  Rob. 
(La.)  59,  41  Am.  Dec.  321;  Page  v.  Wolcott, 
15  Gray  (Mass.)  536.  But  see  Morgan  v. 
Roberts,  38  111.  65. 

26.  Evans  v.  Mohr,  42  111.  App.  225. 
Payment  to  one  is  payment  to  the  whole 

firm.    Williams  v.  More,  63  Cal.  50. 

27.  King  V.  Barber,  61  Iowa  674.  17  N.  W. 
88:  Davis  v.  Peck,  54  Barb.  (N.  Y.)  425. 

Merely  consulting  with  another  partner  will 
not  warrant  the  inference  that  the  client  has 
retained  the  new  firm  in  place  of  the  indi- 
vidual attorney  formerly  employed.  Carr  v. 
Wilkins,  44  Tex.  424. 

28.  Walker  v.  Goodrich,  16  111.  341.  See 
also  Johnson  v.  Bright,  15  111.  464. 

Where  the  remaining  partner  alone  acts  he 
mav  sue  alone.  Dougall  v.  Ockerman,,  9  U.  C. 
Q.  B.  354. 

29.  McGill  V.  McGill.  2  Mete.  (Ky.)  258; 
Landa  r.  Shook,  87  Tex.  608,  30  S.  W.  536,  31 
S.  W.  57. 

30.  Smith  v.  Hill,  13  Ark.  173.  See  also 
Waples  V.  Layton,  24  La.  Ann.  624;  Tomlin- 
son  V.  Polsley,  31  W.  Va.  108,  5  S.  E. 
457.  . 
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upon  is  not  affected  bj  the  client's  act  in  employing  additional  counsel  to  assist  in 
the  woi'k.^^  A  suggestion  by  the  attorney  that  aid  be  called  in  seems  not  to  affect 
this  rule/^  but  the  attorney  may  not,  of  his  own  accord,  employ  assistant  counsel 
and  charge  their  services  to  his  client.^^ 

3.  Implied  Agreements  —  a.  Arise  When  —  (i)  In  General.  In  the  absence 
of  special  agreement,^  assuming  tliat  there  is  a  valid  retainer,  there  arises  an 
implied  agreement,  on  the  part  of  the  client,  to  pay  for  the  services  of  his 
attorney.^^ 

(ii)  When  There  Has  Been  an  Express  Contract.  The  existence  of 
an  express  contract  prevents  one  from  arising  by  implication,^^  and  in  such  case 
evidence  of  the  value  of  the  services  is  irrelevant.^^  The  attorney  alone  has  no 
right  to  rescind  such  a  contract,^^  and  cannot  claim  a  larger  sum  than  the  amount 
agreed  upon ;  but  where  both  parties  assent  to  the  abandonment  of  the  express 
contract  an  implied  contract  arises.^  In  case  the  client  sets  aside  the  contract 
or  procures  it  by  misrepresentation,  the  attorney  can  resort  to  an  implied  contract 
on  the  part  of  the  client  to  pay  a  fair  amount  as  a  fee/^ 

(ill)  When  Services  Are  Considered  as  Necessaries.  The  services  of 
an  attorney  will  usually  be  considered  as  necessaries,  and  a  promise  to  pay  for 
them  will  be  implied  when  rendered  in  a  proceeding  personal    to  an  infant  or 


31.  California. —  Luco  v.  De  Toro,  91  Cal. 
405,  27  Pac.  1082. 

Florida. —  Randall  v.  Archer,  5  Fla.  438. 

Minnesota. —  Moyer  v.  Cantieny,  41  Minn. 
242,  42  N.  W.  1060. 

New  York. —  Matter  of  Hynes,  105  K  Y. 
560,  12  N.  E..  60. 

Tennessee. — Pate  v.  Maples,  (Tenn.  Ch.  1897) 
43  S.  W.  740. 

Washington. —  Isham  v.  Parker,  3  Wash. 
755,  29  Pac.  835. 

32.  Townsend  v.  Ehea,  18  Ky.  L.  Rep.  901, 
38  S.  W.  865. 

33.  Hughes  v.  Zeigler,  69  111.  38. 

34.  An  agreement  that  fees  shall  be  fixed  by 
the  client,  if  carried  out  in  good  faith,  limits 
the  amount  the  attorney  can  recover.  In  re 
Maxwell,  4  N.  Y.  Suppl.  576,  21  N.  Y.  St.  77; 
Tennant  v.  Fawcett,  (Tex.  1900)  58  S.  W. 
824  {reversing  (Tex.  Civ.  App.  1900)  55  S.  W. 
611]  ;  Howe  v.  Kenyon,  4  Wash.  677,  30  Pac. 
1058,  See  also  Roche  v.  Baldwin,  (Cal.  1901) 
65  Pac.  459;  Eakin  v.  Peeples  Hotel  Co., 
(Tenn.  Ch.  1899)  54  S.  W.  87. 

Where  the  special  agreement  was  void,  as 
where  an  attorney  rendered  services  to  a  mu- 
nicipal corporation  under  a  contract  made 
while  such  attorney  was  the  city  attorney, 
the  latter  may  recover,  under  an  implied  con- 
tract, upon  a  quantum  meruit  for  the  value 
of  the  services  rendered  by  him  after  the  ex- 
pir^ation  of  his  term  of  office  a-s  city  attorney. 
Buck  V.  Eureka,  124  Cal.  61,  56  Pac.  612. 

Kentucky. —  Price  v.  Caperton,  1  Duv. 
(Ky.)  207. 

Missouri. —  Rose  v.  Spies,  44  Mo.  20;  Webb 
V.  Browning,  14  Mo.  354. 

ISlew  Jersey. — Strong  v.  Mundy,  52  N.  J.  Eq. 
833,  31  Atl.  611  \reversing  52  N.  J.  Eq.  744, 
30  Atl.  322]. 

Neiv  York. —  Van  Every  v.  Adams,  42  N.  Y. 
Super.  Ct.  126:  Eastor/  r.  Smith,  1  E.  D. 
Smith  (N.  Y.)  ,318. 

South  Dakota. —  Cranmer  r.  Dakota  Bldg., 
etc..  Assoc.,  6  S.  D.  341,  61  N.  W.  35. 

[03] 


United  States. —  Blake  v..  Elizabeth,  3  Fed. 
Cas.  No.  1,495,  2  N.  J.  L.  J.  328 ;  Newman  v. 
Keffer,  18  Fed.  Cas.  No.  10,177,  Brunn.  Col. 
Cas.  (U.  S.)  502,  33  Pa.  St.  442  note. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  336. 

36.  Bull  V.  St.  Johns,  39  Ga.  78. 

37.  Marston  v.  Baerenklan,  11  Misc.  (N.  Y.) 
620,  32  N.  Y.  Suppl.  785,  66  N.  Y.  St.  169 
[affirmed  in  13  Misc.  (N.  Y.)  13,  33  N.  Y. 
Suppl.  994,  67  N.  Y.  St.  844]  ;  Wait's  Appeal, 
20  Wkly.  Notes  Cas.  (Pa.)  19,  9  Atl.  943. 

38.  Johnson  v.  Clarke,  22  Ga.  541 ;  White 
V.  Wright,  16  Mo.  App.  551.  See  also  Sheehy 
V.  Duffy,  89  Wis.  6,  61  N.  W.  295. 

39.  Coopwood  V.  Wallace,  12  Ala.  790 ;  En- 
nis  V.  Hultz,  46  Iowa  76;  Ingersoll  r.  Morse, 
33  Miss.  667. 

40.  Carter  v.  New  Orleans  Second  Munici- 
pality, 5  Rob.  (La.)  238;  Holladav's  Case,  27 
Fed.  830. 

41.  Kentucky. — Evans  v.  Bell,  6  Dana  (Kv.) 
479. 

Nebraska. —  Cowles  v.  Thompson,  31  Xebr. 
479,  48  N.  W.  145. 

New  York. —  Dailev  v.  Devlin,  21  N.  Y. 
App.  Div.  62,  47  N.  Y.  Suppl.  296. 

Pennsylvania. —  Campbell  r.  Goodman,  23 
Pa.  Co.  Ct.  609. 

Tennessee. —  Planters'  Bank  r.  Hornberger, 
4  Coldw.  (Tenn.)  531. 

The  attorney  may  take  his  choice  between 
recovering  damages  for  the  eliout's  breach  of 
contract  or  reasonable  compensation  for  the 
services  actuallv  rendered.  Henrv  r.  Vance, 
(Ky.-  1901  )  63  S.  W.  273. 

42.  Acts  done  to  protect  the  infant's  prop- 
erty are  not  iioeessaries,  and  the  attorney 
cannot  recover  for  thorn,  wlietber  the  infant 
had  or  had  not  a  guardian.  Phelps  Worces- 
ter, 11  N.  IT.  51.' 

43.  Munson  i\  Washband,  31  Conn.  303.  S3 
Am.  Doc.  151;  Barker  r.  Hibbard,  54  N.  H. 
539.  20  Am.  Rep.  160. 

See,  generally,  Infants. 

[V,  B,  3,  a,  (III)] 


994  [4Cye.] 


ATTORNEY  AND  CLIENT 


other  person  incapable  of  entering  into  a  contract,  such  as  an  habitual  drunk- 
ard or  an  insane  man.^  Attorney's  services  rendered  to  a  married  woman? 
may  also,  in  certain  instances,  be  regarded  as  necessaries,  and  her  husband  held 
liable  for  them  —  as  where  a  wife  brought  a  complaint  against  her  husband  to 
secure  her  personal  safety,^-''  or  resisted  a  groundless  charge  brought  against  her 
by  her  husband.^^  As  a  rule,  however,  services  rendered  in  bringing  or  defend- 
ing divorce  libels  have  not  been  ])rought  within  the  category  of  necessaries,  and. 
the  husband  cannot  be  charged  with  counsel  fees  in  such  cases.^*^ 

I).  Services  Covered.  Provided  his  act  is  neither  illegal  nor  criminal j"^^  an 
attorney  can  generally  recover  for  doing  any  services,  he  has  been  requested  to 
perform.^^ 

e.  Amount  of  Compensation  —  (i)  In  General  —  (a)  Rule  Stated.  Implied 
agreements  between  attorney  and  client  stand  upon  the  same  footing  as  like 
agreements  between  other  parties,^^  the  attorney  being  entitled  to  reasonable 
value  for  his  services,  taking  into  consideration  the  nature  of  the  controversy, 
the  skill  and  labor  required,  the  responsibility  imposed,  the  standing  and  experi- 
ence of  the  attorney,  and  the  success  achieved.^^ 


44.  Hallett  Oakes,  1  Cush.  (Mass.)  296; 
Darby  v.  Cabanne,  1  Mo.  App.  126 ;  McCrillis 
v.  Bartlett,  8  N.  H.  569. 

45.  Morris  v.  Palmer,  39  N.  H.  123. 

46.  Smith  v.  Davis,  45  N.  H.  566 ;  Warner 
X!.  Heiden,  28  Wis.  517,  9  Am.  Rep.  515. 

47.  Iowa. —  Johnson  -y.  Williams,  3  Greene 
(Iowa)  97,  54  Am.  Dec.  491. 

Massachusetts. —  Coffin  v.  Dunham,  8  Cush. 
(Mass.)  404,  54  Am.  Dec.  769. 

Neio  Hampshire. —  Ray  v.  Adden,  50  N.  H. 
82,  9  Am.  Rep.  175;  Morrison  v.  Holt,  42 
K  H.  478,  80  Am.  Dec.  120. 

Vermont. —  Wing  v.  Hurlburt,  15  Vt.  607, 
40  Am.  Dec.  695. 

England. —  Grindell  v.  Godmond,  5  A.  &  E. 
755,  2  Hurl.  &  W.  339,  6  L.  J.  K.  B.  31,  1 
N.  &  P.  168,  31  E.  C.  L.  812. 

Canada. —  See  Magurn  v.  Magurn,  10  Ont. 
Pr.  570. 

See,  generally,  Divorce. 

48.  Where  the  services  were  illegal  there 
can  be  no  recovery.  Arrington  v.  Sneed,  18 
Tex.  135. 

49.  The  services  must  have  been  actually 
rendered.  Smedley  v.  Grand  Haven,  125 
Mich.  424,  84  N.,  W.  626. 

50.  Ellwood  V.  Wilson,  21  Iowa  523;  Hop- 
kins V.  Mallard,  1  Greene  (Iowa)  117. 

He  may  recover  for  advising  with  a  sheriff 
about  the  levy  of  an  execution  (People's  Nat. 
Bank  v.  Geisthardt,  55  Nebr.  232,  75  N.  W. 
582)  ;  for  attendance  at  a  hearing,  though  the 
hearing  is  defaulted  ( Otis  v.  Forman,  1  Barb. 
Cb.  (N.  Y.)  30)  ;  for  attendance  at  the  taking 
of  depositions,  although  the  depositions  were 
unnecessary  (Kentucky  Seminary  v.  Wallace, 
15  B.  Mon!^  (Ky.)  35)  ;  for  avoiding  impend- 
ing litigation  (McLean's  Estate,  5  Kulp,(Pa.) 
170)  ;  for  conducting  a  negotiation  (Breen  v. 
Union  R.  Co.,  9  N.  Y.  App.  Div.  122,  41  K  Y. 
Suppl.  164,  75  N.  Y.  St.  615),  or  for  time 
spent  in  court  while  waiting  for  trial  (Crow- 
ell  V.  Truax,  94  Mich.  585,  54  N.  W.  384). 
But,  where  an  attorney  was  detained  over 
Sunday,  he  could  not  charge  for  attendance, 
because  testimony  could  not  legally  be  taken 
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on  that  day.  Frost  v.  Frost,  1  Barb.  Ch. 
(N.  Y.)  492.  See  also  Cooke  v.  Penfold,  7 
Leg.  N.  176;  Ferguson  v.  Troop,  31  N. 
Brunsw.  241;  Ex  p.  James,  8  N.  Brunsw. 
286. 

He  cannot  recover  for  doing  an  act  which 
he  knows  is  useless  (Stockholm  v.  Bobbins, 
24  Wend.  (N.  Y.)  109;  Gay  v.  Capers,  3- 
Brev.  (S.  C.)  283,  1  Treadw.  (S.  C.)  198; 
Hill  V.  Featherstonhaugh,  7  Bing.  569,  5 
M.  &  P.  541,  20  E.  C.  L.  255;  Hill  v.  Allen, 
5  Dowl.  P.  C.  471,  1  Jur.  44,  M.  &  H.  37,  2 
M.  &  W.  283)  ;  for  interviews,  when  transact- 
ing business  as  a  broker  (  Walker  v.  American 
Nat.  Bank,  49  N.  Y.  659),  or  where  the  at- 
torney had  an  execution  issue  after  plain- 
tiff's death  (Smith  v.  Alexander,  80  Ala. 
251). 

51.  Stow  V.  Hamlin,  11  How.  Pr.  (N.  Y.) 
452. 

An  annual  counsel  fee  cannot  be  charged 
under  a  general  retainer.  Yates  v.  Shepard- 
son,  27  Wis.  238. 

In  the  case  of  infants  the  measure  of  com- 
pensation for  professional  services  should  be 
determined  by  the  same  considerations  which 
regulate  similar  services  on  behalf  of  an  adult 
in  like  circumstances.  Bowling  v.  Scales,  1 
Tenn.  Ch.  618.  See  also  Reynolds  v.  McMil- 
lan, 63  m.  46. 

Rules  of  the  local  bar  regarding  prices  are 
not  binding  upon  an  employer  who  is  ignorant 
of  them.   Boylan  v.  Holt,  45  Miss.  277. 

52.  California. —  Bridges  v.  Paige,  13  Cal. 
640. 

Colorado. —  Willard  v.  Williams,  10  Colo. 
App.  140,  50  Pac.  207. 

Georgia. —  Wells  v.  Haynes,  101  Ga.  841, 
28  S.  E.  968. 

Illinois. —  McMannomy  v.  Chicago,  etc.,  R. 
Co..  167  111.  497,  47  N.  E.  712. 

/oioa.— 'Stevens  v.  Ellsworth,  95  Iowa  231,, 
63  N.  W.  683. 

Kentucky. — Downing  v.  Major,  2  Dana  (Ky.> 
228. 

Louisiana.  —  Macarty's  Succession.  3  L 
Ann,  517;  Hunt  v.  Orleans  Cotton  Press  Co 
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(b)  liight  to  Interest.  An  attorney  suing  to  collect  compensation  for 
services  cannot  recover  interest  on  unliquidated  demands  either  for  fees  or 


2  Rob.  (La.)  404;  Dorsey  v.  His  Creditors, 
5  Mart.  N.  S.  (La.)  399. 

Massachusetts. — Hyde  v.  Moxie  Nerve  Food 
Co.,  160  Mass.  559,  36  N.  E.  585.  See  also 
Frost  V.  Belmont,  6  Allen  (Mass.)  152. 

Michigan. —  Eggleston  v.  Boardman,  37 
Midi.  14. 

Missouri. —  Wright  V.  Baldwin,  51  Mo.  269. 

Neio  York. —  Crotty  v.  McKenzie,  42  N.  Y. 
Super.  Ct.  192;  Clark  v.  Brooklyn  El.  R.  Co., 
5  N.  Y.  St.  52;  Cregier  v.  Cheesbrough,  25 
How.  Pr.  (N.  Y.)  200. 

Rhode  Island. — Gorman  v.  Banigan,  22  R.  I. 
22,  46  Atl.  38. 

Vermont. —  Vilas  v.  Downer,  21  Vt.  419. 

United  States. —  Middleton  v.  Bankers',  etc.. 
Tel.  Co.,  32  Fed.  524. 

Canada. —  Paradis  v.  Bosse,  21  Can.  Su- 
preme Ct.  419;  Eraser  v.  Halifax,  etc.,  R.  Co., 
18  Nova  Scotia  23,  6  Can.  L.  T.  138.  There  is 
a  presumption,  however,  that  the  tariff  shall 
govern  (Christin  v.  Lacoste,  2  Quebec  142)  ; 
and,  where  the  tariff  omits  to  provide,  fees 
should  be  decided  in  accordance  with  analo- 
gous cases  provided  for  by  the  tariff  (Huis- 
siers  v.  Caisse,  6  Montreal  Super.  Ct.  32 ) . 
-  No  regular  measure  of  value  can  be  fixed. 
Tinney  v.  Pierrepont,  45  N.  Y.  Suppl.  977; 
People  V.  Bond  St.  Sav.  Bank.  10  Abb.  N. 
Cas.  (N.  Y.)  15.  See  also  Edelin  v.  Rich- 
ardson, 4  La.  Ann.  502. 

An  order  fixing  the  compensation  of  an  at- 
torney, if  unenforced,  will  not  limit  the 
amount  of  the  attorney's  recovery  in  a  sub- 
sequent action  at  law.  Naumer  V.  Gray,  41 
N.  Y.  App.  Div.  361,  58  N.  Y.  Suppl.  476. 

Services  requiring  journeys. —  Where  attor- 
neys are  employed  to  leave  the  state  where 
they  reside  and  render  services  in  another 
state,  their  compensation  will  be  governed  by 
the  value  of  the  services  in  the  state  where 
they  reside.  Stanberry  v.  Dickerson,  35  Iowa 
493.  The  attorney  is  entitled  to  what  the 
trip  was  reasonably  worth  even  though  no 
charge  was  made  at  the  time.  Crowell  v. 
Truax,  94  Mich.  585,  54  S.  W.  384;  Foster  v. 
Newbrough,  66  Barb.  (N.  Y.)  645. 

The  amount  charged  was  held  not  excessive 
or  else  sufficient  in  the  following  cases :  - 

Colorado. —  Hazeltine  v.  Brockway,  26  Colo. 
291,  57  Pac.  1077  (three  thousand  five  hun- 
di-ed  dollars)  ;  Leitensdorfei*^ King,  7  Colo. 
436,  4  Pac.  37  (ten  thousand  dollars). 

/i^mois.— Elliott  V.  Rubel,  132  111.  9,  23 
N.  E.  400  [reversing  30  111.  App.  02]  (three 
thousand  dollars)  ;  Sanders  v.  Seelye,  128  111. 
631,  21  N.  E.  601  (five  thousand  doHars)  ; 
Beard  v.  Morgan,  .71  111.  App.  564  (two  hun- 
dred and  fifty-nine  dollars)  ;  National  Home 
Bldg.,  etc.,  Assoc.  v.  Fifer,  71  111.  App.  295 
(two  thousand  eight  hundred  dollars)  ;  La- 
mar Ins.  Co.  V.  Pennell,  19  111.  App.  212  (six 
thousand  dollars). 

Indiana. — •  Reisterer  v.  Carpenter,  124  Iiid. 
30,  24  N.  E.  371,  sixty  dollars. 

lotva. —  Farley  v.  Gcislieker,  78  Iowa  453, 


43  N.  W.  279,  6  L.  R.  A.  533,  twenty-five  dol- 
lars. 

Kentucky. —  Warren  Deposit  Bank  v.  Bar- 
clay, 22  Ky.  L.  Rep.  1555,  60  S.  W.  853  (five 
hundred  dollars)  ;  Fryer  v.  Dicken,  20  Ky.  L. 
Rep.  696,  47  S.  W.  341  (four  hundred  and 
fifty  dollars)  ;  Louisville  Gas  Co.  v.  Hargis, 
17  Ky.  L.  Rep.  1190,  33  S.  W.  946  [modify- 
ing 15  Ky.  L.  Rep.  369,  22  S.  W.  85,  23 
S.  W.  790]  (thirteen  thousand  dollars). 

Louisiana. —  Billington  v.  Poitevent,  etc.. 
Lumber  Co.,  52  La.  Ann.  1397,  27  So.  725 
(two  hundred  dollars)  ;  Auld's  Succession,  45 
La.  Ann.  248,  11  So.  948  (seven  hundred 
dollars)  ;  Leech's  Interdiction,  45  La.  Ann. 
194,  12  So.  126  (four  hundred  dollars)  ; 
Sterry's  Succession,  38  La.  Ann.  854  (five 
hundred  dollars)  ;  Roth's  Succession,  33  La. 
Ann.  540  (seven  hundred  dollars)  ;  Lartigue 
V.  White,  25  La.  Ann.  325  (one  hundred  and 
fifty  dollars)  ;  Lartigue  v.  White,  25  La.  Ann. 
291  (one  hundred  dollars)  ;  Taylor  v.  Simp- 
son, 12  La.  Ann.  587  (ten  dollars)  ;  Uzee  V. 
Biron,  6  La.  Ann.  565  (two  hundred  dollars). 

Minnesota. —  Wilson  v.  Minneapolis,  etc.,  R. 
Co.,  31  Minn.  481,  18  N.  W.  291,  four  hun- 
dred and  seventy-five  dollars. 

Nebraska. —  Cressman  v.  Whitall,  16  Xebr. 
592,  21  N.  W.  458,  forty  per  cent  of  recovery. 

New  Jersey. —  Koenig  v.  Harned,  ( N.  J. 
1888)  13  Atl.  236,  two  hundred  dollars  plus 
fifty  dollars  retainer,  plus  fifty  dollars  al- 
lowed by  the  court. 

New  York. —  Deering  v.  Schreyer,  58  X.  Y. 
App.  Div.  322,  68  N.  Y.  Suppl.  1015  (eleven 
thousand  two  hundred  and  fifty  dollars)  :  At- 
lantic Sav.  Bank  v.  Hetterick,  5  Thomps.  &  C. 
(N.  Y.)  239  (two  thousand  seven  hundred 
dollars)  ;  Farmers'  L.  &  T.  Co.  v.  Mann,  4 
Rob.  (N.  Y.)  356  (one  thousand  five  hun- 
dred dollars  and  two  hundred  dollars  pre- 
viously paid)  ;  Kult  r.  Nelson,  25  ^Mise. 
(N.  Y.)  238,  55  N.  Y.  Suppl.  56  (one  hundred 
and  fifty  dollars);  Thompson  r.  Knickerbocker 
Ice  Co.,  6  N.  Y.  Suppl.  7,  25  X.  Y.  St.  581 
[affirmed  in  127  N.  Y.  671,  28  X.  E.  255,  38 
N.  Y.  St.  1016]  (ten  thousand  dollars)  ; 
People  V.  Bond  St.  Sav.  Bank,  10  Abb.  N.  Cas. 
(N.  Y.)  15  (twenty-one  thousand  six  hun- 
dred and  forty-six  dollars). 

Ohio. —  In  rc  Commercial  Bank,  4  Ohio  Dec. 
440,  3  Ohio  N.  P.  193,  one  thousand  two  hun- 
dred and  fift}^  dollars. 

Pennsylvauia.  —  Culp's  Estate,  26  Wkly. 
Notes  Cas.  (Pa.)  78  ( seven  hundred  dollars)  ; 
Moller  r.  Ohso,  5  Wkly.  Notes  Cas.  (Pa.) 
510  (five  ])vv  rent  on  recovery):  Smythe  r. 
O'Briou.  30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  383 
(eight  thousand  dollars)  ;  First  Nat.  Bank  r. 
Colvin,  11  York  Leg.  Roc.  (Pa.)  27  (one  hun- 
dred and  twenty-two  dollars  and  fiftv  cents). 

Rhode  /.s/a»(/.— Burns  r.  Allen,  15*  R.  L  32, 
23  Atl.  35.  2  Am.  St.  Rep.  844,  twenty-two 
dollars  and  fifty  cents. 

South  Carolina. — Aultnian.  etc.,  Co.  v.  Gib- 
ert,  28  S.  C.  303,  5      E.  806.  fifty  dollars. 

[V,  B,  3,  e,  (l),  (b  )] 
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costs,^^  interest  running  in  such  cases  only  from  the  date  when  the  attorney's 
claim  for  compensation  has  been  reduced  to  judgment.^  When,  however,  the 
amounts  are  liquidated,  interest  on  the  fee  runs  from  the  time  of  demand  for 
payment,  and  on  disbursements  from  the  time  when  the  money  was  paid 
out.^^ 

(ii)  Effect  of  Statutory  Regulation.  Where  the  legislature,  by  a 
speciaFact,  adjusts  the  claims  of  attorneys  employed  in  some  particular  proceed- 
ing, it  withdraws  from  the  com-t  the  question  of  reasonable  value  and  also 
supersedes  an  express  contract  to  pay.^'^  Such  special  acts  are  of  rare  occurrence, 
but  in  most  jurisdictions  there  are  general  acts  specifying  certain  amounts  to  be 
taxed  against  the  losing  party  to  a  lawsuit,  and  one  item  of  the  costs  thus  taxed 
is  an  attorney's  fee.  These  statutory  regulations  do  not  limit  the  amount  of  an 
attorney's  recovery  on  a  quantum  meruit^  and  the  attorney  is  entitled  to  a 


Tennessee.  —  Wright  V.  Knoxville  Livery, 
etc.,  Co.,  (Tenn.  Ch.  1900)  59  S.  W.  677  (one 
thousand  dollars)  ;  Vinson  v,  Calitrell.  (Tenn. 
Ch.  1900)  56  S.  W.  1034  (five  hundred  dol- 
lars) ;  Taylor  v.  Badoux,  (Tenn.  Ch.  1899) 
58  S.  W.  919  (two  hundred  dollars)  ;  Eakin 
V.  Peeples  Hotel  Co.,  (Tenn.  Ch.  1899)  54 
S.  W.  87  (eight  hundred  dollars)  ;  Butler  v. 
King,  (Tenn.  Ch.  1898)  48  S.  W.  697  (two 
thousand  dollars). 

Washington. —  Proulx  v.  Stetson,  etc..  Mill 
Co.,  6  Wash.  478,  33  Pac.  1067,  fifty  dol- 
lars. 

Wisconsin. —  Remington  v.  Minnesota  East- 
ern R.  Co.,  109  Wis.  154,  84  N.  W.  898,  85 
N.  W.  321  (two  thousand  two  hundred  and 
sixty- two  dollars  and  fifty  cents)  ;  Halaska  v. 
Cotzhausen,  52  Wis.  624,  9  N.  W.  401  (five 
hundred  and  thirty  dollars)  ;  Hitchcock  v. 
Merrick,  15  Wis.  522  (twenty-five  dollars). 

United  ^fafes.— Tuttle  r."^  Claflin,  86  Fed. 
964  (thirteen  thousand  two  hundred  and 
eighty- five  dollars)  :  Frink  v.  McComb,  60 
Fed.  486  (one  third  of  amount  recovered)  ; 
St.  Louis,  etc.,  R.  Co.  v.  Clark,  51  Fed.  483, 
10  U.  S.  App.  66,  2  C.  C.  A.  331  (three  thou- 
sand dollars  to  one  attorney  and  two  thou- 
sand dollars  to  others)  ;  Celluloid  Mfg.  Co.  v. 
Chandler,  27  Fed.  9  (six  thousand  dollars)  ; 
In  re  Treadwell.  23  Fed.  442  (five  thousand 
dollars)  ;  In  re  Bignall,  3  McCrary  (U.  S.) 
440,  9  Fed.  385  (twenty  per  cent  on  amount 
recovered)  ;  Ex  p.  Plitt,  2  Wall  Jr.  C.  C. 
(U.  S.)  453,  19  Fed.  Cas.  No.  11,228  (six 
thousand  dollars). 

The  amount  charged  was  held  excessive  or 
insufficient  in  the  following  cases: 

Georgia. — McLaren  v.  Lochrane,  51  Ga.  237, 
twenty  dollars. 

Illinois. —  Dorsey  v.  Corn,  2  111.  App.  533, 
five  hundred  dollars. 

Maryland. —  Gordon  v.  Miller,  14  Md.  204, 
three  hundred  dollars. 

Neiv  York. —  Starin  v.  New  York,  106  N.  Y. 
82,  12  N.  E.  643  (three  hundred  and  eighty- 
eight,  one  hundred  and  fifty-six,  and  forty-one 
dollars)  ;  Matter  of  Raby,  25  Misc.  (K  Y.) 
240,  55  N.  Y.  Suppl.  87  (four  hundred  and 
fifty  dollars)  ;  Matter  of  Lu'deke,  22  Misc. 
(N.  Y.)  676,  50  If.  Y.  Suppl.  952  (eight  hun- 
dred dollars)  ;  Batterson  v.  Osbortie,  18  N.  Y. 
Suppl.  431,  44  K  Y.  St.  839  (fifteen  hundred 
dollars) . 

[V,  B,  3,  e,  (i),  (b)] 


Virginia. —  CuUop  V.  Leonard,  97  Va.  256, 
33  S.  E.  611,  nine  hundred  dollars. 

53.  Colorado  Coal,  etc.,  Co.  v.  John,  5  Colo. 
App.  213,  38  Pac.  399;  Gallup  v.  Feme,  10 
Hun  (N.  Y.)  525;  Hadley  v.  Ayres,  12  Abb. 
Pr.  N.  S.  (N.  Y.)  240;  Adams  v.  Ft.  Plain 
Bank,  23  How.  P'r.  (N.  Y.)  45. 

Allowance  discretionary. — Allowance  of  in- 
terest, when  the  attorney's  lien  was  in  the 
form  of  an  open  account,  was  held  to  be  dis- 
cretionary in  the  court  in  Gaylord  v.  Nelson, 
7  Ky.  L.  Rep.  821. 

54.  Louisville  Gas  Co.  v.  Hargis,  17  Ky.  L. 
Rep.  1190,  33  S.  W.  946  [modifying  15  Ky.  L. 
Rep.  369,  22  S.  W.  85,  23  S.  W.  790]. 

Allowed  only  on  amount  due.— In  an  ac- 
tion against  an  attorney  to  recover  money  col- 
lected, interest  should  only  be  allowed  on  the 
amount  which  was  actually  due  to  the  client. 
Hover  Heath,  3  Hun  (N.  Y.)  283,  5 
Thomps.  &  C.  (N.  Y.)  488. 

55.  Mygatt  v.  Wilcox,  45  N.  Y.  306,  6  Am. 
Rep.  90;  Rexford  v.  Comstock,  3  N.  Y.  Suppl. 
876. 

Where  an  attorney's  fee  had  been  fixed  by 
a  referee,  by  agreement,  it  was  not  error  to 
allow  interest  on  this  amount  at  the  same 
rate  that  the  client's  judgment  bore  interest. 
Whitney  v.  New  Orleans,  54  Fed.  614,  4  C.  C.  A. 
521. 

56.  Julian  v.  State,  122  Ind.  68,  23  N.  E. 
690. 

.  Amount  payable  to  state  officials. —  Attor- 
neys, though  officers  of  the  court,  are  not  lim- 
ited in  their  recovery  to  such  amounts  as  the 
state  pays  its  officials  for  like  services.  Hyde 
V.  Moxie  Nerve  Food  Co.,  160  Mass.  559,  36 
N.  E.  585. 

The  amount  allowed  to  a  professional  ab- 
stractor by  statute  does  not  fix  the  proper  fee 
for  an  attorney  who  does  such  work.  Wright 
V.  Union  Cent.  L.  Ins.  Co.,  8  Ohio  N.  P.  232, 
11  Ohio  S.  &  C.  PI.  Dec.  131. 

What  statute  governs. —  Where  services 
were  contracted  for  and  rendered  in  Ontario, 
a  statute  of  Ontario  controlled  the  charges, 
though  the  suit  to  recover  fees  was  brought 
in  Michigan.  Dawson  v.  Peterson,  110  Mich. 
431.  68  N.  W.  246. 

57.  Mullan  v.  Clark,  (Ida.  1894)  38  Pac. 
247:  Lvnch  v.  Pollard.  (Tex.  Civ.  Anp.  1901) 
6'2  S.  W.  945.  See  also  Re  Geddes,  2  Ch. 
Chamb.  (IT.  C.)  447. 
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reasonable  compensation  for  his  services  regardless  of  the  amount  fixed  by 
statute.^^ 

C.  Actions  to  Recover  Compensation  —  l.  Form  of  Action  —  a.  In  General. 

As  an  attorney's  claim  for  fees  arises  ex  contractu^  the  proper  form  of  action  by 
which  to  enforce  payment  is  assumpsit  or  book  account.^  This  remedy  being 
ordinarily  adequate,  some  special  circumstances  must  be  present  in  a  cause  ta 
give  equity  jurisdiction.^^ 

b.  Summary  Proceeding.  Where  the  amount  of  an  attorney's  fee  is  liqui- 
dated,^^ and  where  he  has  a  lien  on  some  article  of  value  within  the  control  of  the 
court,^^  he  may  resort  to  a  summary  remedy.  This  remedy,  however,  is  discre- 
tionary and  is  always  a  subsidiary  proceeding  in  the  principal  cause,  which  must 
be  instituted  while  that  cause  is  still  pending.^ 

2.  Conditions  Precedent  —  a.  Accrual  of  Action  —  (i)  Generally.  When 
an  attorney  acts  under  a  general  retainer,  the  contract  is  generally  considered  an 
entire  one,  and  the  right  of  action  for  compensation  does  not  arise  till  the  pro- 
ceedings have  been  brought  to  some  conclusion. It  may  be  shown,  however. 


58.  Delaware. —  Stevens  i;.  Monges,  1  Harr. 
(Del.)  127. 

Maine. —  Clay  v.  Moulton,  70  Me.  315. 

ISfeio  Hampshire, —  Smith  v.  Davis,  45  N.  H, 
566;  Wilcox  V.  Bowers,  36  N.  H.  372. 

Neio  Jersey. —  Strong  v.  Mundy,  52  N.  J. 
Eq.  833,  31  Atl.  611  [reversing  52  N.  J.  Eq. 
744,  30  Atl.  322]. 

Neio  Yorfc.— Gallup  v.  Perue,  10  Huli(N'.  Y.) 
525;  Epstein  v.  Hodgetts,  4  Misc.  (N.  Y.) 
272,  24  N.  Y.  Suppl.  137,  53  N.  Y.  St.  321 
[affirmed  in  6  Misc.  (N.  Y.)  635,  25  N.  Y. 
Suppl.  1141,  56  N.  Y.  St.  896];  Adams  v. 
Stevens,  26  Wend.  (N.  Y.)  451. 

Pennsylvania.  —  Foster  v.  Jack,  4  Watts 
(Pa.)  334;  Gray  i;.  Brackenridge,  2  Penr.& W. 
(Pa.)  75  [overruling  Mooney  v.  Lloyd,  5  Serg. 
&  R.  (Pa.)  412] ;  Delaware  Ins.  Co.  v.  Gilpin, 
1  Binn.  (Pa.)  501;  Brackenridge  v.  McFar- 
lane,  Add.  (Pa.)  49. 

Virginia. —  Yates  v.  Robertson,  80  Va.  475. 

59.  State  Bank  v.  Martin,  4  Ala.  615;  Bay- 
ard V.  McLane,  3  Harr.  (Del.)  139;  Stevens 
V.  Monges,  1  Harr.  (Del.)  127;  Calvert  v. 
Coxe,  1  Gill  (Md.)  95;  Crosby  v.  Kropf,  33 
N.  Y.  App.  Div.  446,  54  N.  Y.  Suppl.  76 ;  Ste- 
vens V.  Adams,  23  Wend.  (N.  Y.)  57  [affirmed 
in  26  Wend.  (N.  Y.)  451].  See  also  Ex  p. 
Fort,  36  S.  C.  19,  15  S.  E.  332. 

60.  See  Accounts  and  Accounting,  1  Cyc. 
499,  note  3. 

61.  Lvnch  V.  Willard,  6  Johns.  Ch.  (N.  Y.) 
342;  Warner  v.  Hoffman,  4  Edw.  Ch.  (N.Y.) 
381. 

A  creditor's  bill  by  an  attorney  has  been 
allowed,  enabling  him  to  "recover  directly 
from  an  estate  in  equity,  when  both  adminis- 
trators were  insolvent  and  one  had  also  re- 
moved from  the  state.  Coopwood  v.  Wallace, 
12  Ala.  790. 

Compelling  payment  by  guardian. —  An  at- 
torney failed,  in  a  bill  in  equity,  to  compel 
a  second  guardiaii  to  pay  for  services  ren- 
dered an  estate  while  it  was  under  the  man- 
agement of  a  former  guardian.  Pugh  v.  Dor- 
sey,  8  Sm.  &  M.  (Miss.)  379. 

Specific  performance. — An  agi^eement  to  pay 
part  of  the  verdict  recovered  to  the  attorney 
employed  will  not  be  specifically  enforced 


(Miller  v.  Newell,  20  S.  C.  123,  47  Am.  Rep. 
833)  ;  but,  under  a  similar  agreement,  to  con- 
vey a  portion  of  the  land  recovered  by  suit, 
specific  performance  will  be  decreed,  for  the 
contract  comes  within  the  general  scope  of 
equity  jurisdiction  (Cockrill  v.  Sanders,  (Ark. 
1888)  8  S.  W.  831;  Howard  v.  Throckmorton, 
48  Cal.  482;  Chester  v.  Jumel,  125  N.  Y.  237, 
26  N.  E.  297,  35  N.  Y.  St.  4  [reversing  2  Silv. 
Supreme  (N.  Y.)  159,  5  N.  Y.  Suppl.  809,  2-i 
N.  Y.  St.  214] ;  Martin  v.  Piatt,  5  N.  Y.  St. 
284). 

62.  Goddard  v.  Stiles.  90  N.  Y.  199;  Mat- 
ter of  Halsey,  13  Abb.  N.  Cas.  (N.  Y.)  353; 
Dimick  v.  Cooley,  3  N.  Y.  Civ.  Proc.  141; 
Hoes  V.  Halsey,  2  Dem.  Surr.  (N.  Y.)  577; 
Croft  v.  Hicks,  26  Tex.  383. 

In  no  case  will  the  amount  of  compensation 
be  determined  in  a  summary  proceeding  — 
that  question  must  be  settled  in  a  separate 
action  at  law.  Foot  v.  Culbertson,  8  Kv.  L. 
Rep.  62;  Baldwin  v.  Foss,  16  Nebr.  80.  19 
N.  W.  496  [affirmed  in  16  Nebr.  298.  20  N.  W. 
348]  ;  Campbell  v.  Terney,  7  K  J.  L.  J.  189; 
Black  V.  Black,  32  N.  J.  Eq.  74:  Schriever  v. 
Brooklyn  Heights  R.  Co.,  49  N.  Y.  App.  Div. 
629,  63  N.  Y.  Suppl.  217  [modifi/inq  30  Misc. 
(N.  Y.)  145,  61  N.  Y.  Suppl.  644.  890]  :  Loril- 
lard  V.  Robinson,  2  Paige  (N.  Y.)  276;  In  re 
South Avick,  1  Johns.  Ch.  (N.  Y.)  22. 

63.  Brown  r.  New  York,  9  Hun  (N.  Y.I 
587. 

64.  Nolan  v.  Taylor,  12  La.  Ann.  201. 

65.  Arl-an-'^as.  —  Phelps  r.  Patterson.  25 
Ark.  185;  Fenno  v.  English.  22  Ark.  170. 

California. —  Hancock  r.  Pico,  47  Cat.  101. 

Colorado.— v.  Gilpin,  19  Colo.  305. 
35  Pac.  545 :  Leitensdorfer  v.  Kinsr,  7  Colo. 
436.  4  Pac.  37. 

Lllinois. —  Mover  r.  ■NrcCumber.  75  111.  Anp. 
119. 

}fafisarhuffcff.^. —  Eliot  r.  Lawton.  7  Allen 
(Mass.)  274,  83  Am.  Dec.  683. 

^richiqan.—^^^^^\hru\iro  r.  Barrett.  118  "Mich. 
433.  76  N.  W.  073. 

^^ississipp{. —  Hollv  Sprincrs  r.  "^^anni^^^r.  55 
Miss.  .380:  Johnson 'r.  Pvles,  11  Sm. 
(Miss.)  189. 

New  Yorl:—  Bathgate  r.  Haskin.  59  N.  Y. 

[V,  C,  2,  a,  (I)] 
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that  separate  steps  of  a  single  proceeding  were  taken  under  separate  contracts,  and, 
in  such  cases,  the  cause  of  action  is  complete  as  soon  as  each  contract  is  perf  ormed.^^ 

(ii)  When  Either  Party  Dies.  Where  there  is  no  special  agreement 
which  prevents  the  death  of  either  party  from  terminating  the  relation,  the  right 
of  action  accrues  at  once  upon  the  death  of  either  attorney  or  client.^^ 

t).  Delivery  of  Bill  to  Client.  In  some  jurisdictions  an  attorney  must  deliver 
to  his  client  an  itemized  bill  of  costs,  signed  by  himself,™  at  least  one  month  '^^ 
before  he  can  bring  an  action  for  his  fee,*^^  but  in  others  no  account  need  be 
presented. '^^  ^  ■ 

3.  Parties  —  a.  Plaintiff.  Under  a  general  retainer  it  has  been  held  that  coun- 
sel emploj^ed  to  assist  may  be  made  a  party  plaintiff  with  the  principal  attorney,'^* 
and,  where  one  member  of  a  partnership  renders  services  without  an  understand- 
ing as  to  whether  he  alone  or  the  firm  of  which  he  is  a  member  is  retained,  it 
seems  that  suit  may  be  brought  in  the  name  of  the  individual  partner or  in  the 


533  [reversing  5  Daly  (N.  Y.)  361];  Gustine 
V.  Stoddard,  23  Hun  (N.  Y.)  99;  Adams  v. 
Ft.  Plain  Bank,  23  How.  Pr.  (N.  Y.)  45. 
But  see  Sessions  v.  Palmeter,  75  Hun  (N,  Y.) 
268,  26  N.  Y.  Suppl.  1076,  58  N.  Y.  St.  289. 

Pennsylvania. —  MatterU  v.  McDivitt,  113 
Pa.  St.  402,  6  Atl.  83;  Foster  v.  Jack,  4 
Watts  (Pa.)  334;  Tarr's  Estate,  21  Pa.  Co. 
Ct.  358.  See  also  Mosgrove  v.  Golden,  101 
Pa.  St.  605. 

Vermont.—  Noble  v.  Bellows,  53  Vt.  527. 

England. — Nicholls  v.  Wilson,  2  Dowl.  N.  S. 
1031,  12  L.  J.  Exch.  266,  11  M.  &  W.  106. 

Canada. —  Atwell  v.  Browne,  9  L.  C.  Jur. 
155;  Moloney  v.  Fitzgerald,  3  Quebec  381; 
Loranger  v.  Filiatrault,  2  Quebec  356.  See 
also  Lizars  v.  Dawson,  32  U.  C.  Q.  B.  237. 

See  5  Cent.  Dig.  lit.  "Attorney  and  Client," 
§  358. 

An  executor  cannot  be  sued  till  twelve 
months  after  he  qualifies.  Fry  v.  Lofton,  45 
Ga.  171. 

Manner  of  conclusion. —  The  ©rdinary  end 
to  which  they  are  brought  is  the  entry  of 
final  judgment;  but  it  is  sufficient  if  the  suit 
has  been  terminated  by  settlement  out  of 
court  (O'Farrell  v.  Reciprocity  Min.  Co.,  4 
Quebec  198),  and,  as  the  client  possesses  the 
privilege  of  discharging  his  attorney  at  any 
time,  it  has  also  been  stated,  generally,  that 
the  attorney's  right  of  action  arises  as  soon 
as  the  relation  ceases  to  exist  (Mattern  v. 
McDivitt,  113  Pa.  St.  402,  6  Atl.  83)  .  Where, 
however,  it  had  been  stipulated  that  the  at- 
torney should  proceed  to  collect  the  judgment, 
the  cause  of  action  for  his  fees  did  not  accrue 
till  the  collection  was  made  (Morgan  v. 
Brown,  12  La.  Ann.  159)  ;  and,  where  the 
case  w^as  taken  upon  a  contingent  basis,  the 
attorney's  right  of  action  did  not  accrue  till 
success  was  achieved,  although  the  relation 
terminated  long  before  (Bartlett  v.  Odd  Fel- 
lows' Sav.  Bank.  79  Cal.  218,  21  Pac.  743,  12 
Am.  St.  Rep.  139). 

Premature  commencement  of  suit  will  not 
bar  a  subsequent  action.  Porter  v.  Ruckman, 
38  N.  Y.  2I0. 

66.  Ennis  v.  Pullman  Palace  Car  Co.,  165 
111.  161,  46  N.  E.  439  [affirming  60  HI.  App. 
398]  ;  Adams  v.  Mott,  44  Vt.  .259. 

Under  employment  to  attend  to  all  busi- 

[V,  C,  2,  a,  (i)] 


ness  of  an  estate,  the  fee  for  each  act  of  serv- 
ice would  be  due  as  soon  as  each  task  was 
completed.    Jones  v.  Lewis,  11  Tex.  359. 

67.  Campbell  v.  Maple,  105  Pa.  St.  304; 
Stark  V.  Hart,  22  Tex.  Civ.  App.  543,  55 
S.  W.  378.  But  see  Labauve's  Succession,  34 
La.  Ann.  1187. 

68.  Where  one  attorney  sues  another,  it  is 
not  necessary  to  deliver  a  bill  one  month  be- 
fore action.  But,  by  3  Jac.  I,  a  bill  must  be 
delivered  at  some  time  before  action  in  a  case 
where  the  business  done  is  not  agency  busi- 
ness, but  as  for  any  other  client.  Draper  v. 
Beasley,  8  U.  C.  Q.  B.  260. 

69.  Stanton  v.  McLean,  9  Can.  L.  J.  301; 
Ex  p.  Philips,  26  N.  Brunsw.  178. 

It  is  not  necessary  to  deliver  a  taxed  bill 
before  bringing  an  action.  Jack  v.  Clewes,  5 
N.  Brunsw.  637. 

70.  The  attorneys  who  commence  the  ac- 
tion must  sign  the  bill  delivered.  Where, 
therefore,  three  attorneys,  composing  a  firm, 
commenced  the  action,  and  only  one  of  them 
signed  the  bill,  it  was  insufficient.  Sullivan 
V.  Bridges,  5  U.  C.  Q.  B.  322. 

A  defendant,  by  indorsing  an  admission  of 
service  on  the  bill  produced,  admits  that  the 
copy  received  was  signed  by  the  attorney. 
Berry  v.  Andruss,  3  U.  C.  Q.  B.  O.  S.  645. 

71.  Berry  v.  Andruss,  3  U.  C.  Q.  B.  O.  S. 
645,  holding  that  a  lunar,  and  not  a  calendar, 
month  is  necessary. 

In  New  Brunswick,  3  Jac.  I,  c.  7,  requiring 
the  delivery  of  an  attorney's  bill  of  costs  be- 
fore action  brought,  is  in  -  force  (Kerr  v. 
Burns,  9  N.  Brunsw.  604;  James  v.  McLean,  8 
N.  Brunsw.  164);  but  2  Geo.  II,  c.  23,  re- 
quiring the  delivery  a  month  before  action,  is 
not  (James  v.  McLean,  8  N.  Brunsw.  164). 

72.  The  delivery  is  necessary  even  though 
the  client  admits  the  amount  to  be  due  ( Demp- 
sey  V.  Winstanley,  5  U.  C.  Q.  B.  317),  or 
suffers  judgment  by  default  (Ridout  v.  Brown, 
4  U.  C.  Q.  B.  O.  S.  74). 

73.  Foster  v.  Newbrough,  66  Barb.  (N.Y.) 
645;  Bruyn  v.  Comstock,  56  Barb.  (N.  Y.)  9; 
Gleason  i\  Clark,  9  Cow.  (N.  Y.)  57. 

74.  Starrett  v.  Gault,  62  111.  App.  209. 

75.  One  partner  alone  was  allowed  to  main- 
tain a  suit  in  Webb  v.  Trescony,  76  Cal.  621, 
18  Pac.  796;  Moshier  v.  Frost,  110  111.  206; 
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names  of  all  the  partners  composing  the  firm  of  which  the  individual  attorney 
so  retained  was  a  member.''^ 

b.  Defendant.  Ordinarily,  the  employer,  or  employers  if  there  be  more  than 
one,  should  be  made  parties  defendant  to  the  suit.  "Where  several  guardians 
assumed  the  position  successively,  however,  it  was  held  that  only  the  last  need  be 
made  a  party,  though,  when  the  services  were  rendered,  the  earlier  ones  had 
charge  of  the  estateJ^ 

4.  Pleadings  —  a.  Complaint,  Declaration,  or  Petition.'^^  The  attorney  should 
allege  that  the  services  were  rendered  at  defendant's  request,''^  or  that  defendant 
ratified  his  acts,  or  that  the  services  rendered  without  the  latter's  knowledge 
were  necessary,  stating  facts  showing  such  necessity .^^  He  should  also  aver  the 
performance  of  any  conditions  precedent.^^  With  respect  to  the  statement  of 
charges,^'^  it  is  sufiicient  to  show  the  dates  of  the  different  services,^^  and  their 
total  value,^"^  even  though  it  does  not  allege  when  the  amount  claimed  fell  due ; 
and  an  allegation  of  demand  for  payment  is  not  necessary .^"^  Failure  to  allege 
that  plaintiff  was  licensed  to  practise  is  not  fatal,  but  is  cured  by  verdict.^^ 

b.  Answer  or  Plea  —  (i)  General  Denial.  Under  a  general  denial  it  has 
been  held  that  defendant  may  show  that  there  was  no  retainer,^^  that  the  contract 
sued  on  was  illegal,^^  and  that  the  services  were  rendered  by  another  attorney.^ 


James  T.  Hair  Co.  v.  Thorne,  27  111.  App.  502 ; 
McCabe  t).  Goodfellow,  133  N.  Y.  89,  30  N.  E. 
728,  44  N.  Y.  St.  253,  17  L.  R.  A.  204  Ire- 
versing  61  Hun  (N.  Y.)  619,  15  K  Y.  Suppl. 
377,  39  N.  Y.  St.  941,  21  N.  Y.  Civ.  Proc. 
65];  Piatt  v.  Halen,  23  Wend.  (N.  Y.)  456. 
See  also  Anderson  v.  Tarpley,  6  Sm.  &  M. 
-(Miss.)  507-. 

76.  AH  the  partners  were  allowed  to  join 
in  French  v.  Cunningham,  149  Ind.  632,  49 
N.  E.  797;  Warner  v.  Griswold,  8  Wend. 
(N.  Y.)  665;  Maynard  v.  Briggs,  26  Vt.  94. 

77.  Fillmore  v.  Wells,  10  Colo.  228,  15  Pac. 
343,  3  Am.  St.  Rep.  567. 

78.  For  forms  of  complaints  or  petitions  in 
whole,  in  part,  or  in  substance,  see  the  fol- 
lowing eases: 

California.—  Foltz  v.  Cogswell,  86  Cal.  542, 
25  Pac.  60. 

Georgia. —  Davis  v.  Jackson,  86  Ga.  138,  12 
.S.  E.  299. 

Indiana. —  Hortiaday  v.  Campbell,  21  Ind. 
76;  Ohio,  etc.,  R.  Co.  v.  Smith,  5  Ind.  App. 
36,  31  N.  E.  371. 

Montana. —  Sanford  V.  Newell,  18  Mont. 
126.  44  Pac.  522. 

New  York. —  Dickinson  v.  Devlin,  46  N.  Y. 
Super.  Ct.  232. 

Teocas. —  Fowler  v.  Morrill,  8  Tex.  153. 

79.  Services  rendered  for  a  third  person  at 
the  request  of  defendant  may  be  recovered  for 
under  the  common  count  in  the  same  form 
as  if  the  services  had  beefl  rendered  for  de- 
•fendant  herself.    Wilson  v.  Burr,  25  Wend. 

(N.  Y.)  386. 

80.  Cleveland,  etc.,  R.  Co.  v.  Shrum,  24 
Ind.  App.  96,  55  N.  E.  515. 

81.  Thus,  upon  a  covenant  to  pay  a  rea- 
sonable fee  for  defending  defendant  on  a  crim- 
inal charge,  nothing  more  can  be  recovered 
than  nominal  damages,  unless  it  be  averred 
that  the  attorney  did  defend,  or  special  dam- 
age be  alleged  and  admitted  or  proved.  Wil- 
son V.  Barnes,  13  B.  Mon.  (Ky.)  330. 

Sufficient  averment  of  perf ormanpe. — Whore 


the  attorney  declared  on  a  covenant  that  the 
client  would  pay  a  sum  in  ease  the  attorney 
gained  the  suit,  an  averment  that  the  attorney 
did  gain  the  suit  for  his  client  was  held  to 
be  sufficient  averment  of  the  condition  pre- 
cedent to  the  payment.  Roysdon  v.  Sumner, 
2  Ark.  465. 

82.  An  allegation  that  defendant  promised 
plaintiff  a  good  fee  is  not  an  allegation  of  an 
express  contract,  and  evidence  is  admissible 
to  show  the  value  of  the  services  performed. 
Fairbanks  v.  Weeber,  (Colo.  1900)  62  Pac. 
368.  See  also  Warder  v.  Seitz,  157  Mo.  "140, 
57  S.  W.  537. 

83.  MacMahon  17.  Duffy,  36  Oreg.  150,  59 
Pac.  184. 

84.  Powers  v.  Manning,  154  Mass.  370,  28 
K  E.  290,  13  L.  R.  A.  258;  Derringer  v.  Pugh, 
7  Ohio  Cir.  Ct.  158;  MacMahon  v.  Duffv,  36 
Oreg.  150,  59  Pac.  184 ;  Carothers  v.  Walton, 
(Tex.  1886)  1  S.  W.  79. 

Bill  of  particulars. — A  claim  for  professional 
services  need  not  be  specifically  ^et  forth  in  a 
bill  of  particulars.  Phillips  v.  Stanton,  9 
N.  Y.  St.  503 :  Newlin  r.  Armstrong,  8  Wkly. 
Notes  Cas.  (Pa.)  255.  But  see  Williams  v. 
Huidekoper,  1  Wkly.  Notes  Cas.  (Pa.)  376; 
Cummings  v.  Thomas,  1  Wklv.  Notes  Cas. 
(Pa.)  311. 

85.  MacMahon  v.  Duffv,  36  Oreg.  150,  59 
Pac.  184. 

86.  Gibbs  v.  Davis,  11  Oreg.  288.  3  Pac. 
677. 

87.  Kersev  v.  Garten.  77  INFo.  645,  5  Kv.  L. 
Re]i.  2,  16  Centr.  L.  J.  472. 

88.  Aldis  r.  Gardner,  1  C.  K.  564,  47 
E.  C.  L.  564. 

An  admission  that  the  services  were  ren- 
dered, aooompaniod  by  a  denial  of  their  value, 
does  not  (Militlo  plaintiff  to  judgment  for 
the  amount  claimed  by  him.  Toni]ilin  r. 
Henkle,  50  Iowa  95. 

89.  Carv  r.  Western  I'nion  Tel.  Co.,  47 
ITun  (N.  Y.)  610. 

90.  Cooper  r.  Stinson,  5  :Minn.  201. 
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It  has  also  been  held  that  he  ma^^  show  any  degree  of  negligence  on  the  part  of 
the  attorney.^^ 

(ii)  Non-Delivery  of  Bill  of  Costs.  The  defense  of  non-dehvery  of 
the  bill  must  be  specially  pleaded,  and  the  non-delivery  is  no  ground  for  staying 
the  proceedings  or  discharging  the  client  after  an  arrest.^^ 

(ni)  Payment.    Payment  cannot  be  shown  under  a  general  denial.^^ 

5.  Trial  —  a.  In  General.  After  the  issues  between  the  attorney  and  his 
client  have  been  properly  framed,  the  selection  of  the  tribunal  depends  largely 
upon  the  nature  of  the  case  and  the  wishes  of  the  parties  concerned,  and  their 
determination  maybe  left  to  a  jury^^or  to  the  court,^^  or  the  matter  maybe 
referred  to  an  auditor  to  decide.^^ 

b.  Evidence  —  (i)  Burden  of  Proof.  The  attorney  must  prove  that  h 
possessed  the  q.ualilications  required  by  statute  to  practise,'^^  what  services  he  ren 
dered,^^  the  value  thereof,^^  and  that  such  services  were  rendered  at  defendant' 
request ;  ^  but,  where  defendant  sets  up  any  new  matter  to  defeat  the  attorney' 
recovery,  the  burden  of  proving  it  is  on  the  former.^ 


91.  Bridges  v.  Paige,  13  Cal.  640;  Blizzard 
V.  Applegate,  61  Ind.  368;  Lindsay  v.  Car- 
penter, 90  Iowa  529,  58  N.  W.  900;  Buttrick 
€.  Gilman,  22  Wis,  356.  Compare  Chain  v. 
Hart,  140  Pa.  St.  374,  21  Atl.  442. 

Formerly  the  negligence  of  the  attorney  in 
the  course  of  his  employment  was  the  subject 
of  a  cross-action  merely,  unless  such  negli- 
gence entirely  frustrated  the  object  for  which 
he  was  employed,  in  which  latter  case  only 
could  it  be  shown  under  a  plea  of  general 
denial.  Templer  v.  McLachlan,  2  B.  &  P. 
N.  R.  136;  Edwards  v.  Cooper,  3  C.  &  P.  277, 
14  E.  C.  L.  566.  This  rule  has  been  recog- 
nized by  the  New  York  courts,  with  the  modi- 
fication that,  if  notice  was  properly  given, 
negligence  could  also  be  shown  in  reduction 
of  the  amount  claimed.  Gleason  v.  Clark,  9 
Cow.  (N.  Y. )  57.  See  also  Runyan  V.  Nichols, 
11  Johns.  (N.  Y.)  547. 

Negligence  cannot  be  set  off,  in  an  action 
for  compensation,  because  the  amount  is  not 
liquidated.    Abbott  v.  Smith,  4  Ind.  452. 

Opportunity  to  explain  a  delay  would  be 
given  to  either  attorney  or  client.  Union 
Mut.  L.  Ins.  Co.  v.  Buchanan,  100  Ind.  63; 
Tate  V.  Field,  60  N.  J.  Eq.  42,  46  Atl.  952. 

92.  Boomer  v.  Anderson,  16  U.  C.  C.  P.  163 
[citing  2  Patterson  Pr.  1253].  See  also  Mc- 
Martin  v.  Spafford,  4  U.  C.  Q.  B.  0.  S.  332. 

This  is  not  a  plea  to  the  merits,  is  no  bar 
to  a  second  action  (Dempsey  v.  Winstanley, 
6  U.  C.  Q.  B.  409) ,  and  is  not  issuable  (Eccles 
V.  Johnson,  1  C.  L.  Chamb.  (U.  C.)  93). 

93.  St.  Louis,  etc.,  P.  Co.  v.  Grove,  39 
Kan.  731,  18  Pac.  958;  Dickinson  v.  Devlin, 
46  N.  Y.  Super.  Ct.  232. 

An  answer  setting  up  payment  and  waiver 
of  lien  was  held  not  to  be  redundant,  and,  al- 
though setting  up  matters  accruing  after  suit 
was  brought,  was  allowed  to  stand.  Lansing 
r.  Ensign,  62  How.  Pr.  (N.  Y.)  363. 

Payment  and  general  denial  are  not  incon- 
sistent pleas.  Steenerson  v.  Waterbury,  52 
Minn.  211,  53  N.  W.  1146. 

94.  Smith  'v.  Goode,  29  Ga.  185. 

95.  Rabasse's  Succession,  51  La.  Ann.  590, 
25  So.  326;  Serat  v.  Smith.  61  Hun  (N.  Y.) 
36,  15  N.  Y.  Supnl.  330,  40  N.  Y.  St,  45;  Por- 
ter V.  Parmly,  39  N.  Y.  Super,  Ct.  219. 
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96.  Graves  v.  Lockwood,  30  Conn.  276* 
Carr  v.  Berdell,  22  Hun  (N,  Y.)  130;  M 
Kelvy's  Appeal,  108  Pa,  St,  615;  Porter  v 
Parmly,  39  N.  Y,  Super.  Ct.  219. 

97.  Perkins  v.  McDuffee,  63  Me.  181, 

98.  Garr  v.  Mairet,  1  Hilt.  (N.  Y.)  498; 
Williams  v.  Dodge,  8  Misc.  (N.  Y,)  317,  28 
N.  Y.  Suppl,  729,  59  N.  Y.  St.  288;  Stow  v. 
Hamlin,  11  How.  Pr.  (N.  Y.)  452;  Allen  v. 
Gregg,  22  Wkly.  Notes  Cas.  (Pa.)  520,  16 
Atl.  46;  Smith  v.  Lipscomb,  13  Tex.  532; 
Windett  v.  Maine  Union  Mut.  L.  Ins.  Co.,  144 
U.  S.  581,  12  S.  Ct.  751,  36  L.  ed.  551  [af- 
firming 36  Fed.  838]. 

Each  step  taken  in  the  suit  does  not  re- 
quire proof,  however.  Garfield  V.  Kirk,  65 
Barb.  (N.  Y.)  464. 

Where  no  specific  items  could  be  proved  by 
attorney,  he  was  allowed  to  recover  only  a 
reasonable  annual  retainer.  Hughes  v.  Dun- 
dee Mortg.,  etc..  Invest.  Co.,  21  Fed.  169. 

99.  Fry  v.  Lofton,  45  Ga.  171. 

Proof  of  the  reasonableness  of  a  solici- 
tor's fee,  stipulated  for  in  foreclosure,  is  not 
necessary  in  the  absence  of  any  offer  to  show 
the  contrary.  Dorn  v.  Ross,  177  111.  225,  52 
N.  E.  321  [affirming  77  111.  App.  223]. 

Special  contract. —  In  New  Jersey  a  con- 
tract fixing  the  amount  of  the  counsel  fee 
must  also  be  shown.  ,  Hopper  v.  Ludlum,  41 
N,  J,  L,  182, 

1.  Wright  V.  Fairbrother,  81  Me.  38,  16 
Atl.  330.  See  also  Saxton  v.  Harrington,  52 
Nebr,  300,  72  N.  W.  272,  holding  that,  where 
employment  is  dependent  on  whether  one  who 
authorized  proceedings  did  so  with  authority, 
the  burden  is  on  the  attorney  to  establish  such 
authority. 

Where  the  action  is  on  a  special  contract 

the  burden  is  on  the  attorney  to  show  that 
it  was  free  from  fraud,  and  that  the  client 
had  a  full  knowledge  of  the  facts  when  he 
entered  into  the  contract.  Matter  of  Mayer, 
84  Hun  (N.  Y.)  539,  32  N,  Y.  Suppl.  850, 
66  N.  Y.  St.  324 ;  Haight  v.  Moore,  37  N.  Y. 
Super.  Ct.  161 ;  McMahan  v.  Smith,  6  Heisk. 
(Tenn.)  167.  See  also  White  v.  Whaley,  40 
How.  Pr.  (N.  Y.)  353. 

2.  Misconduct  or  negligence  of  attorney. — 
Moshier  v.  Kitchell,  87  111.  18;  Cullison  v. 
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(ii)  AmiissiBiLiTY,  Weight,  and  Sufficiency —  (a)  As  to  Retainer.  On 
the  question  of  whether  or  not  the  services  were  rendered  at  defendant's 
request  circumstantial  evidence  is  admissible,^  and  proof  that  the  client  recog- 
nized the  attorney  as  acting  for  him,  if  unexplained,  tends  to  show  an  original 
employment.'^ 

(b)  As  to  Nature  and  Extent  of  Services.  The  nature  and  extent  of  the 
services  of  counsel  can  be  proved  by  parol,^  and  it  is  usually  enough  to  show 
that  the  attorney's  task  was  practically  accomplished,  though  the  exact  means 
contemplated  were  not  used.^ 

(c)  As  to  Value  of  Services  —  (1)  In  Geneeal.    To  determine  the  value  of 


Lindsay,  108  Iowa  124,  78  N.  W.  847;  Sey- 
mour v.  Cagger,  13  Hun  (N.  Y.)  29. 

Settlement. —  Hitchcock  v.  Davis,  87  Mich. 
629,  49  N.  W.  912.  See  also  Hooper  v.  Brun- 
dage,  22  Me.  460. 

That  services  were  rendered  gratuitously. — 
Woodbury  v.  Congei',  61  Hun  (N.  Y.)  624,  15 
N.  Y.  Suppl.  926,  40  N.  Y.  St.  665 ;  Brady  v. 
New  York,  1  Sandf.  (N.  Y.)  569;  Kelly  v. 
Houghton,  59  Wis.  400,  18  N.  W.  326. 

3.  Evidence  on  the  question  of  employment 
was  held  proper  for  that  purpose  in  Snow  v. 
Gould,  74  Me.  540,  43  Am.  Kep.  604 ;  Kellogg 
V.  Rowland,  40  N.  Y.  App.  Div.  416,  57  N.  Y. 
Suppl.  1064;  Foster  v.  Burton,  62  Vt.  239, 
20  Atl.  326;  Briggs  v.  Georgia,  15  Vt.  61. 

The  evidence  offered  was  either  excluded  or 
found  insufficient  in  Manning  v.  Borland,  83 
Me.  125,  21' Atl.  837;  Prentiss  v.  Kelley,  41 
Me.  436;  Wright  v.  Gillespie,  43  Mo.  App. 
244 ;  Hale  v.  Ard,  48  Pa.  St.  22 ;  Murphey  v. 
Gates,  81  Wis.  370,  51  N.  W.  573.  See  also 
De  Long  v.  Muskegon  Booming  Co.,  88  Mich. 
282,  50  N.  W.  297. 

4.  Jackson  v.  Clopton,  66  Ala.  29;  Hotch- 
kiss  V.  Le  Eoy,  9  Johns.  (K  Y.)  142. 

A  written  request  to  an  attorney  for  his 
opinion  has  been  held  sufficient  evidence  to 
show  employment.  Jameson  v.  Butler,  1 
Nebr.  115. 

Consultations  just  before  the  bringing  of  the 
suit  for  defendant  tend  to  show  employment. 
Taft  V.  Shaw,  159  Mass.  592,  35  N.  E.  88. 

Previous  employment  helps  to  establish  the 
same  point.  Mabury  i;.  Cheadle,  (Iowa  1899) 
80  K  W.  312. 

The  records  of  the  case  in  which  the  serv- 
ices were  rendered  are  usually  admitted  as 
prima  facie  evidence  of  a  retainer.  Stringer 
V.  Breen,  7  Ind.  App.  557,  34  N.  E.  1015; 
Beneville  v.  Whalen,  14  Daly  (N.  Y.)  -508, 
2  N.  Y.  Suppl.  20,  16  N.  Y.  St.  672 ;  Harper 
v.  Williamson,  1  McCord  [B.  C.)  156.  But 
see  Roraback  v.  Pennsylvania  Co.,  58  Conn. 
292,  20  Atl.  465. 

5.  Brewer  v.  Cook,  11  La.  Ann.  637. 
Evidence  of  services  rendered  in  another 

matter  would  be  excluded.  Cal lender  v.  Tur- 
pin,  (Tenn.  Ch.  1901)  61  S.  W.  10.57. 

6.  Performance  was  sufficiently  shown  in 
the  following  cases: 

A Z«&am«.— Walker  v.  Cuthbert,  10  Ala. 
213. 

Arkansas. — -  Cockrill  v.  Sandors,  (Ark. 
1888)  8  S.  W.  831. 

California. —  Craddock  v.  O'Brien,  104  Cal. 


217,  37  Pae.  896;  Stewart  v.  Robinson,  76 
Cal.  164,  18  Pac.  157. 

Illinois. —  Moore  v.  Robinson,  92  HI.  491; 
Franklin  County  v.  Layman,  43  111.  App.  163; 
Millard  v.  Richland  County,  13  111.  App.  527. 

Indiana. —  Pennington  v.  Nave,  15  Ind.  323. 

Kentucky. —  Williams  v.  Thruston,  3 
B.  Mon.  (Ky.)  164;  Hargis  v.  Louisville  Gas 
Co.,  15  Ky.  L.  Rep.  369,  22  S.  W.  85,  23 
S.  W.  790. 

Massachusetts. —  Tapley  v.  Coffin,  12  Gray 
(Mass.)  420. 

Nevada. —  Cole  v.  Richmond  Min.  Co.,  18 
Nev.  120,  1  Pac.  663. 

Neio  York. —  Chester  v.  Jumel,  125  N.  Y. 
237,  26  N.  E.  297,  35  N.  Y.  St.  4  [reversing 
2  Silv.  Supreme  (N".  Y.)  159,  5  N.  Y.  Suppl. 
809,  24  N.  Y.  St.  214]  ;  Grapel  v.  Hodges,  112 
K  Y.  419,  20  N.  E.  542,  21  N.  Y.  St.  845  [af- 
firming 49  Hun  (N.  Y.)  107,  1  N.  Y.  Suppl. 
823,  17  N.  Y.  St.  83] ;  Matter  of  Hvnes,  105 
N.  Y.  560,  12  N.  E.  60;  Deering  v.  McCahill, 
51  N.  Y.  Super.  Ct.  263  [affirmed  in  106  N.  Y. 
660,  13  N.  E.  934]. 

Tennessee. —  McClain  v.  Williams,  8  Yerg. 
(Tenn.)  230. 

Texas. —  Ker  v.  Paschal,  1  Tex.  Unrep.  Cas. 
692. 

United  ^^a#es.— Mellen  v.  U.  S.,  13  Ct.  CI. 
71. 

Canada. —  Clarke  v.  Union  F.  Ins.  Co.,  10 
Ont.  Pr.  339. 
Performance  was  not  sufficiently  shown  in 

the  following  cases: 

California. —  Houghton  r.  Clarke,  80  Cal. 
417,  22  Pae.  288. 

Connecticut. —  Richardson  r.  Rowland.  40 
Conn.  565. 

Delaioare. —  Bayard  v.  McLane,  3  Harr. 
(Del.)  139. 

Illinois.— Badger  v.  Gallahor,  113  111.  662: 
Bunn  V.  Prather,  21  111.  217. 

Kentucky. —  Lockwood  r.  Brush,  6  Dana 
(Ky.)  433;  Percifull  v.  Wilson,  3  Ky.  L.  Rep. 
759. 

Neiu  Yorfc.— Thorn  r.  Board,  135  N.  Y.  643, 
32  N.  E.  140,  48  N.  Y.  Sf.  530:  Barnard  r. 
Brower,  110  N.  Y.  77,  17  N.  E.  376.  16  N.  Y. 
St.  734:  Hitehimjs  r.  Van  Brunt,  38  N.  Y. 
335,  5  Abb.  Pr.  N.  S.  (N.  Y.)  272:  Richards 
V.  Washburn,  28  N.  Y.  App.  Div.  100.  50  X.  Y. 
Suppl.  885:  Colo  r.  Robv.  61  Hun  (X.  V.) 
624,  16  N.  Y.  Suppl.  20.  40  X.  V.  St.  800: 
Carey  Gnant,  50  Barb.  (N.  Y.)  574:  Donni- 
son  'v.  Lawronoo,  27  Misc.  (X.  Y.)  00.  58 
N.  Y.  Suppl.  142.  20  X.  Y.  Civ.  Proc.  176. 
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the  services  rendered,'^  evidence  is  admissible  ^  as  to  prices  usually  charged  for 
services  of  similar  nature,^  and  as  to  the  character  and  standing  of  defendant's 


Tennessee. —  Bruce  v.  Baxter,  7  Lea 
(Tenn.)  477. 

7.  The  jury  should  be  governed  by  the  evi- 
dence and  not  by  any  preconceived  notions 
of  the  value  of  such  services.  Atkinson  x>. 
Dailey,  107  Ind.  117,  7  N.  E.  902. 

Where  the  services  were  rendered  ui^der  the 
eye  of  the  court,  it  has  been  decided  that  the 
court  may  fix  the  value  without  hearing  evi- 
dence. Baldwin  v.  Carleton,  15  La.  394;  Dor- 
sey  V.  His  Creditors,  5  Mart.  N.  S.  ( La. )  399. 
See  also  Gaylord  v.  Nelson,  7  Ky.  L.  Rep. 
821. 

Minutely  itemizing  services  will  not  give  a 
just  estimate  of  their  value.  Randall  v. 
Kingsland,  53  How.  Pr.  (N.  Y.)  512. 

8.  Evidence  was  held  admissible  in  the  fol- 
lowing cases: 

Alabama. —  Humes  'C.  Decatur  Land  Imp., 
etc.,  Co.,  98  Ala.  461,  13  So.  368. 

California. —  Hinckley  v.  Krug,  (Cal.  1893) 
34  Pac.  118. 

Illinois. —  Bruce  V.  Dickey,  116  111.  527,  6 
N.  E.  435;  Levinson  v.  Sands,  74  111.  App.  273. 

Indiana. —  Blizzard  v.  Applegate,  77  Ind. 
516;  McFadden  V.  Ferris,  6  Ind.  App.  454, 
32  N.  E.  107. 

Iowa.—  Cullison  v.  Lindsay,  108  Iowa  124, 
78  N.  W.  847 ;  Clark  v.  Ellsworth,  104  Iowa 
442,  73  N.  W.  1023;  Bolton  v.  Daily,  48  Iowa 
348 ;  Berry  v.  Davis,  34  Iowa  594. 

Kentucky. —  Hallam  v.  Bardsley,  7  Ky.  L. 
Rep.  516. 

Massachusetts. —  Aldrich  v.  Brown,  103 
Mass.  527. 

Michigan. — Crowell  v.  Truax,  94  Mich.  585, 
54  N.  W.  384;  Babbitt  v.  Bumpus,  73  Mich. 
331,  41  N.  W.  417,  16  Am.  St.  Rep.  585; 
Romeyti  v.  Campau,  17  Mich.  327. 

Minnesota. —  White  v.  Esch,  78  Minn.  264, 
.80  N.  W.  976;  Olson  v.  Gjertsen,  42  Minn. 
407,  44  N.  W.  306. 

Missouri. —  Stark  v.  Hill,  31  Mo.  App.  101. 

Nehraska. —  Saxton  v.  Harrington,  52  Nebr. 
300,  72  N.  W.  272. 

New  York.—  Shiel  v.  Muir,  51  Hun  (N.  Y.) 
644,  4  N.  Y.  Suppl.  272,  22  N.  Y.  St.  829; 
Allison  V.  Scheeper,  9  Daly  (N.  Y.)  365. 

Pennsylvania.— Towers  v.  Rich,  184  Pa.  St. 
325,  41  Wkly.  Notes  Cas.  (Pa.)  407,  39  Atl. 
62. 

Wisconsin. —  White  v.  Lueps,  55  Wis.  222, 
12  N.  W.  376;  Yates  v.  Shepardson,  27  Wis. 
238 ;  Cunning  v.  Kemp,  22  Wis.  509. 

The  evidence  offered  was  ruled  out  in  the 
following  cases: 

Alabama. —  Holloway  v.  Lowe,  1  Ala.  246. 

California. —  Ellis  v.  Woodburn,  89  Cal. 
129,  26  Pac.  963  ^affirming  (Cal.  1890)  24 
Pac.  8931. 

Colorado. —  Bachman  v.  O'Reilly,  14  Colo. 
433,  24  Pac.  546 ;  Wells  v.  Adams,  7  Colo.  26, 
1  Pac.  698. 

Connecticut. —  Phelps  v.  Hunt,  43  Conn. 
194. 

District  of  Columbia. —  Gilbert  v.  Fay,  4 
App.  Cas.  (D.  C.)  38. 

Illinois. —  Tewkesbury  v.  Beckwith,  46  111. 
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App.  323;  Hutchinson  v.  Dunham,  41  111. 
App.  107. 

Maine. —  Manning  v.  Borland,  83  Me.  125, 
21  Atl.  837. 

Michigan. —  Walbridge  v.  Barrett,  118 
Mich.  433,  76  N.  W.  973;  Howell  v.  Smith, 
108  Mich.  350,  66  N.  W.  218;  Crowell  v. 
Truax,  94  Mich.  585,  54  N.  W.  384;  Babbitt 
V.  Bumpus,  73  Mich.  331,  41  N.  W.  417,  16 
Am.  St.  Rep.  585 ;  Wildey  v.  Crane,  69  Mich. 
17,  36  N.  W.  734. 

Minnesota. —  Steenerson  v.  Waterbury,  52 
Minn.  211,  53  N.  W.  1146;  Lamprey  v.  Lan- 
gevin,  25  Minn.  122. 

Missouri. —  Goldsmith  v.  St.  Louis  Candy 
Co.,  85  Mo.  App.  595 ;  Wright  V.  Gillespie,  43 
Mo.  App.  244. 

New  York. —  Case  v.  Hotohkiss,  1  Abb.  Dec. 
(N.  Y.)  324,  3  Keyes  (N.  Y.)  334,  1  Transer. 
App.  (N.  Y.)  285,  3  Abb.  Pr.  K  S.  (K  Y.) 
381,  37  How.  Pr.  (N.  Y.)  283;  Easton  v. 
Smith,  1  E.  D.  Smith  (N.  Y.)  318;  Crawford 
V.  Tyng,  2  Misc.  (N.  Y.)  469,  21  N.  Y.  Suppl. 
1041,  51  N.  Y.  St.  153;  Matter  of  Simpson, 
5  N.  Y.  Suppl.  363,  24  N.  Y.  St.  685. 

Pennsylvania. —  Fitzpatrick  v.  Lincoln  Sav., 
etc.,  Co.,  194  Pa.  St.  544,  45  Atl.  333. 

Texas. —  Boyd  v.  Boyce,  ( Tex.  Civ.  App. 
1899)  53  S.  W.  720;  Fulton  v.  Western  Stove 
Mfg.  Co.,  (Tex.  Civ.  App.  1898)  45  S.  W. 
1035. 

Vermont.—  Goodrich  v.  Mott,  9  Vt.  395. 

Wisconsin. —  Kelly  V.  Houghton,  59  Wis. 
400,  18  N.  W.  326. 

9.  Knight  v.  Russ,  77  Cal.  410,  19  Pac. 
698 ;  Nathan  v.  Brand,  167  111.  607,  47  N.  E. 
771  [affirming  67  111.  App.  540] ;  Vilas  V. 
Downer,  21  Vt.  419;  Stanton  V.  Embry,  93 
U.  S.  548,  23  L.  ed.  983. 

A  client's  offers  of  pay  during  the  proceed- 
ings are  evidence  of  his  own  estimate  of  the 
value  of  such  services.  Randall  v.  Packard,  I 
Misc.  (N.  Y.)  344,  20  N.  Y.  Suppl.  716,  48 
N.  Y.  St.  778  [affirmed  in  142  N.  Y.  47,  36 
N.  E.  823,  58  N.  Y.  St.  415]. 

The  testimony  of  the  attorney  suing  is 
competent  to  show  what  the  services  are 
worth.  Young  v.  Whitney,  18  Fla.  54; 
Ellis  V.  Warfield,  82  Iowa  659,  48  N.  W.  1058; 
Schlicht  V.  Stivers,  61  Iowa  746,  16  N.  W. 
74;  Chamberlain  v.  Rodgers,  79  Mich.  219, 
41  N.  W.  598 :  Oranmer  v.  Dakota  Bldg.,  etc., 
Assoc.,  6  S.  D.  341,  61  N.  W.  35. 

Such  testimony  was  successfully  contra- 
dicted in  Parker  v.  Esch,  5  Wash.  296,  31  Pac. 
754.  See  also  Bettens  v.  Fo\^ler,  51  N.  Y. 
Super.  Ct.  166. 

The  amount  received  by  one  attorney  act- 
ing in  a  cause  is  no  criterion  of  the  sum  due 
his  associate  ( Ottawa  University  v.  .  Welsh, 
14  Kan.  164;  Ottawa  University  v.  Parkinson, 
14  Kan.  159;  Calvert  v.  Coxe,  1  Gill  (Md.) 
95;  Playford  V.  Hutchinson,  135  Pa.  St.  426, 
19  Atl.  1019),  nor  of  the  proper  pay  for  the 
opponent's  attorney  (Babbitt  v.  Bumpus,  73 
Mich.  331,  41  N.  'W.  417,  16  Am.  St.  Rep. 
585.  But  see  Compton  v.  Barnes,  4  Gill 
(Md.)  55,  45  Am.  Dec.  115). 
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attorn e J. The  pleadings  in  the  action  wherein  the  alleged  services  were  ren- 
dered "are  also  admissible  to  show  their  nature  and  value ;  but  proof  of  the 
value  of  plaintiff's  services  rendered  in  another  suit  is  not  good  evidence/^  and 
opinions  as  to  the  future  benefits  of  a  compromise  cannot  be  considered.^^ 
An  attorney's  bill  taxed  ex  parte  is  not  conclusive  proof  of  the  services  or 
disbursements  charged,^'^  but  when  the  amount  seems  reasonable  the  court  will 
not  set  it  aside  on  appeal. 

(2)  Expert  Testimony.  Evidence  by  attorneys  in  good  standing  and  in 
active  practice  is  admissible  to  prove  the  value  of  the  services,^®  and,  upon  suit- 
able occasion,  an  attorney  has  been  allowed  to  testify  as  an  expert  regarding  the 
necessity  of  services  which  were  rendered,^^  or  as  to  the  absence  of  risk  when  the 
■case  was  taken  upon  a  contingent  fee.^^  The  witness  must,  however,  qualify  as 
an  expert  by  showing  that  he  is  an  attorney ;  and  the  opinion  must  be  as  to  the 
value  of  the  particular  services  rendered,  and  not  as  to  the  general  value  of  such 
services.^^  Such  evidence  is  not  necessarily  controlling  upon  the  court  or  upon 
the  jury,^^  though  due  weight  should  be  given  thereto.^ 


10.  Phelps  V.  Hunt,  40  Conn.  97;  Clark 
T.  Ellsworth,  104  Iowa  442,  73  N".  W.  1023. 
But  evidence '  of  the  attorney's  ability  was 
ruled  out  in  Lungerhausen  v.  Crittenden,  103 
Mich.  173,  61  N.  W.  270;  aud  evidence  of 
the  amount  of  business  the  attorney  had  on 
hand  was  held  irrelevant  in  Gaither  v. 
Dougherty,  18  Ky.  L.  Rep.  709,  38  S.  W.  2. 

11.  Stringer  v.  Breen,  7  Ind.  App.  557,  34 
N.  E.  1015  j  McFadden  v.  Ferris,  6  Ind.  App. 
454,  32  N.  E.  107;  Cooke  V.  Plaisted,  176 
Mass.  374,  57  N.  E.  687. 

12.  Hart  v.  Vidal,  6  Cal.  56;  Bobbins  v. 
Harvey,  5  Conn.  335. 

13.  Haish  v.  Payson,  107  111.  365,  5  Ky.  L. 
Hep.  1,  15  Chic.  Leg.  307. 

14.  Cook  V.  Stilson,  3  Barb.  (N.  Y.)  337. 

15.  Churchill  v.  Bee,  66  Ga.  621;  Nathan 
V.  Brand,  167  111.  607,  47  N.  E.  771  {affirming 
67  111.  App.  540] ;  Day's  Succession,  22  La. 
Ann.  366;  Pendleton  v.  Johnston,  (N.  Y. 
1892)  31  N.  E.  626,  45  N.  Y.  St.  931. 

16.  Colorado. —  Bachman  v.  O'Beilly,  14 
Colo.  433,  24  Pac.  546. 

Illinois. —  Louisville,  etc.,  R.  Co.  v.  Wal- 
lace, 136  111.  87,  26  N.  E.  493,  11  L.  R.  A. 
787;  Haish  v.  Payson,  107  111.  365,  5  Ky.  L. 
Rep.  1,  15  Chic.  Leg.  N.  307. 

Louisiana. —  Jackson's  Succession,  30  La. 
Ann.  463. 

Maine.—  Bodfish  V.  Fox,  23  Me.  90,  39  Am. 
Dec.  611. 

Michigan. —  Kelley  v.  Richardson,  69  Mich. 
430,  37  N.  W.  514. 

Minnesota. —  Allis  v.  Day,  14  Minn.  516. 

'Sleio  York. —  Garfield  v.  Kirk,  65  Barb. 
(iN.  Y.)  464. 

..  Williams  v.  Brown,  28  Ohio  St.  547. 

Pennsylvania. —  Thompson  V.  Boyle,  85  Pa. 
St.  477.  • 

That  pure  business  matters  are  mixed  with 

the  legal  services  does  not  prevent  the  ad- 
mission of  expert  opinion.  Kelley  v.  Richard- 
son, «9  Mich.  430,' 37  N.  W.  514. 

17.  Artz  V.  Robertson,  50  111.  App.  27. 

18.  Greeff  v.  Miller,  87  Fed.  33. 

19.  Howell  Smith,  108  Mich.  350,  66 
N.  W.  218;  Fry  v.  Estes,  52  Mo.  App.  1. 

A  more  liberal  rule  has  been  suggested,  not 


requiring  that  the  expert  be  an  attorney,  but 
merely  that  he  be  familiar  with  an  attorney's 
charges.    McNiel  v.  Davidson,  37  Ind.  336. 

The  court  itself  is  an  eicpert  on  the  ques- 
tion of  the  value  of  an  attorney's  services. 
Randolph  v.  Carroll,  27  La.  Ann.  467 ;  Cul- 
lom  V.  Mock,  21  La.  Ann.  687;  Baldwin  v. 
Carleton,  15  La.  394. 

20.  Southgate  v.  Atlantic,  etc.,  R.  Co.,  61 
Mo.  89;  Barker  v.  Cairo,  etc.,  R.  Co.,  3 
Thomps.  &  C.  (N.  Y.)  328. 

21.  Matter  of  Dorland,  63  Cal.  281;  Dorsey 
V.  Corn,  2  111.  App.  533;  Lee's  Succession,  4 
La.  Ann.  578;  Macarty's  Succession,  3  La. 
Ann.  517;  Dorsey  v.  His  Creditors,  5  Mart. 
N.  S.  (La.)  399;  Chatfield  v.  Hewlett,  2  Dem. 
Surr.  (N.  Y.)  191. 

22.  Colorado. — Bourke  v.  Whiting,  19  Colo. 
1,  34  Pac.  172;  Willard  v.  Williams,  10  Colo. 
App.  140,  50  Pac.  207. 

Iowa.—  Arndt  v.  Hosford,  82  Iowa  499,  48 
N.  W.  981. 

Kentucky. —  Jordan  v.  Swift  Iron,  etc., 
Works,  13  Ky.  L.  Rep.  970. 

Missouri. —  Cosgrove  v.  Leonard,  134  Mo. 
419,  33  S.  W.  777,  35  S.  W.  1137;  Rose  v. 
Spies,  44  Mo.  20. 

New  York.— neves  v.  Hvde,  14  Daly  (X.  Y.) 
431,  13  N.  Y.  Civ.  Proc.  323:  Holm  i\  Parmele- 
Eccleston  Co.,  13  Misc.  (N.  Y.)  317,  34  X.  Y. 
Suppl.  458,  68  N.  Y.  St.  362;  Randall  r. 
Packard,  1  Misc.  (N.  Y.)  344,  20  X.  Y.  Suppl. 
716,  48  X.  Y.  St.  778  [affwrncd  in  142  X.  Y. 
47.  36  X.  E.  823,  58  X.  Y.  St.  4151. 

Ohio. —  Holmes  v.  Holland,  11  Ohio  Dec. 
(Reprint)  768,  29  Cine.  L.  Bui.  115:  Kitt- 
redge  v.  Armstrong,  11  Ohio  Dee.  (Reprint) 
661,  28  Cine.  L.  Bill.  249. 

United  States. —  Sanders  v.  Graves.  105 
Fed.  849;  Head  v.  Hargrave,  105  U.  S.  45.  26 
L.  pd.  1028. 

Compare  Interna  t  ioiial,  etc.,  K.  Co.  r. 
Clark,  81  Tex.  48,  16  S.  W.  631.  holding  that 
an  instruction  that  the  jury  are  not  bound  by 
the  opinions  of  experts,  unless  they  think  the 
opinions  are  correct,  was  properly  refused, 
it  beinjT  an  inu>roper  conunent  on  evidence. 

23.  Williams  r.  Boyd.  75  Ind.  286:  Bliz- 
zard r.  Applegate.  (51  ind.  36S.    See  also  Bell 
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(3)  Wealth  of  Client  and  Amount  Involved  in  Suit.  There  is  some  diver- 
sity of  opinion  as  to  whether  the  wealth  of  the  chent  may  be  considered  by  the 
jury  in  estimating  the  size  of  the  attorney's  fee,  but  as  a  rule  it  is  not  allowed.^ 
The  importance  of  the  proceeding,  however,  has  a  direct  bearing  on  the  respon- 
sibility which  the  attorney  assumes,  and  may  always  be  considered  in  deciding 
what  is  reasonable  compensation  for  his  services.^^ 

e.  Questions  Fop  Jury.  Whether  or  not  the  attorney  was  employed  by 
defendant,^^  and,  if  so,  whether  the  latter  agreed  to  pay,^^  and  what  were  the  terms 
of  the  contract,^^  whether  the  services  were  rendered  and  their  value,^^  and 
whether  an  attorney  was  justified  in  withdrawing  from  a  case,^^  are  all  questions- 
of  fact  for  the  jury. 

d.  Instructions.  Instructions  should  protect  attorneys  who  act  to  the  best  of 
their  knowledge  and  skill,  even  though  they  are  mistaken,^^  and  they  should  not 


V.  Welch,  38  Ark.  139;  Turnbull  v.  Richard- 
son, 69  Mich.  400,  37  N.  W.  499. 

24.  Eobbins  Harvey,  5  Conn.  335;  Stev- 
ens y.  Ellsworth,  95  Iowa  231,  63  N.  W.  683; 
International,  etc.,  R.  Co.  v.  Clark,  81  Tex. 
48,  16  S.  W.  631;  Hamman  v.  Willis,  62  Tex. 
507. 

Compare  Daly  v.  Hines,  55  Ga.  470  (to  the 
effect  that  the  pecuniary  condition  of  the 
client  at  the  time  of  engaging  counsel  would 
be  material  in  graduating  fees,  but  that  his 
wealth  several  years  later  was  not  relevant)  ; 
Clark  i\  Ellsworth,  104  Iowa  442,  73  N.  W. 
-1023  (holding  that  in  a  divorce  proceeding, 
the  wealth  of  the  parties  is  material  as  bear- 
ing on  the  amount  involved  in  the  contro- 
versy) ;  Ward  V.  Kohn,  58  Fed.  462,  19  U.  S. 
App.  280,  7  C.  C.  A.  314  (wherein  the  jury 
were  allowed  to  consider  the  financial  ability 
of  defendant  to  determine  whether  he  was 
able  to  pay  a  fair  and  just  compensation) . 

The  debtor's  ability  to  pay  may  be  consid- 
ered,   Breaux  v.  Francke,  30  La.  Ann.  336. 

25.  Illinois. —  Campbell  v.  Goddard,  17  111. 
App.  385. 

Iowa. —  Smith  v.  Chicago,  etc.,  R.  Co.,  60 
Iowa  515,  15  K  W.  291. 

Minnesota. —  Selover  v.  Bryant,  54  Minn. 
434,  56  N.  W.  58,  40  Am.  St.  Rep.  349,  21 
L.  R.  A.  418. 

Mississippi. —  Holly  Springs  v.  Manning,  55 
Miss.  380. 

Netv  York. — Harland  v.  Lilienthal,  53  N.  Y. 
438;  Garfield  v.  Kirk,  65  Barb.  (N.  Y.)  464; 
People  V.  Bond  St.  Sav.  Bank,  10  Abb.  N. 
Cas.  (N.  Y.)  15. 

Ohio. —  Holmes  v.  Holland,  11  Ohio  Dec. 
(Reprint)  768,  29  Cine.  L.  Bui.  115;  Kitt- 
redge  v.  Armstrong,  11  Ohio  Dec.  (Reprint) 
661,  28  Cine.  L.  Bui.  249. 

Pennsylvania. —  Kentucky  Bank  v.  Combs, 
7  Pa.  St.  543. 

United  States. —  Lombard  v.  Bayard,  1 
Wall.  Jr.  C.  C.  fU.  S.)  196,  15  Fed.  Cas.  No. 
8,469. 

Evidence  of  what  was  recovered  is  mate- 
rial (Berry  v.  Davis,  34  Iowa  594),  and  the 
court  will  consider  the  benefit  inuring  to  the 
client  ( Rutland  v.  Cobb,  32  La.  Ann.  857 )  ; 
but  an  attorney  cannot  claim  half  the  amount 
merely  because  the  debt  was  desperate  (Christy 
V.  Douglas,  Wright  (Ohio)  485). 

26.  Cullison  v.  Lindsay,  108  Iowa  124,  78 
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N.  W.  847;  Briggs  v.  Georgia,  10  Vt.  68; 
Northern  Pac.  R.  Co.  v.  Clarke,  106  Fed.  794. 

27.  Cullison  v.  Lindsay,  108  Iowa  124,  78 
N.  W.  847 ;  Briggs  v.  Georgia,  10  Vt.  68. 

28.  Florida. —  Broward  v.  Doggett,  2  Fla. 
49. 

Minnesota. —  Wilkinson  v.  Crookston,  75 
Minn.  184,  77  N.  W.  797. 

New  Hampshire. —  Dodge  V.  Janvrin,  59 
N.  H.  16. 

Pennsylvania. — Playford  v.  Hutchinson,  135 
Pa.  St.  426,  19  Atl.  1019;  Porter  Tp.  Road,  1 
Walk.  (Pa.)  10. 

Vermont. —  Strong  v.  McConnel,  5  Vt.  338. 

Canada.—  Butterfield  v.  Wells,  4  Ont.  168. 

29.  Graydon  v.  Stokes,  24  S.  C.  4S3. 

30.  Graydon  v.  Stokes,  24  S.  C.  483.  But, 
where  the  only  testimony  was  that  a  certain 
amount  was  a  reasonable  attorney's  fee,  it 
was  error  to  submit  to  the  jury  what  a  rea- 
sonable fee  would  be.  Herndon  v.  Lammers, 
(Tex.  Civ.  App.  1900)  55  S.  W.  414. 

31.  Pickard  v.  Pickard,  83  Hun  (N.  Y.) 
338,  31  K  Y.  Suppl.  987,  64  N.  Y.  St.  847. 

32.  Lindsay  v.  Carpenter,  90  Iowa  529,  58 
N.  W.  900. 

Instructions  were  sustained  by  the  higher 
court  in  the  following  cases: 

Alabama. —  Humes  v.  Decatur  Land  Imp., 
etc.,  Co.,  98  Ala.  461,  13  So.  368;  Moore  v. 
Watts,  81  Ala.  261,  2  So.  278. 

Colorado. —  Leitensdorfer  v.  King,  7  Colo. 
436,  4  Pac.  37. 

Connecticut. —  Thompson  v.  Beacon  Valley 
Rubber  Co.,  56  Conn.  493,  16  Atl.  554. 

Illinois. —  Bruce  v.  Dickey,  116  111.  527,  6 
N.  E.  435 ;  Bennett  V.  Connelly,  103  111.  50. 

Indiana. —  McFadden  v.  Ferris,  6  Ind.  App. 
454,  32  N.  E.  107. 

Iowa. —  Hudspeth  v.  Yetzer,  78  Iowa  11,  42 
N.  W.  529 ;  Gaston  v.  Austin,  52  Iowa  35,  2 
N.  W.  609. 

Kansas. —  Perry  v.  Bailey,  12  Kan.  539. 

Massachusetts. —  Cooke  v.  Plaisted,,  176 
Mass.  374,  57  N.  E.  687;  Hubbard  v.  Wood- 
bury, 7  Allen  (Mass.)  422. 

Michigan. —  Chamberlain  v.  Rodgers,  79 
Mich.  219,  44  N.  W.  598. 

Minnesota. —  Calhoun  v.  Akeley,  82  Minn. 
354,  85  N.  W.  170. 

Missouri. — Thrasher  V.  Greene  County, 
105  Mo.  244,  16  S.  W.  955;  Musser  v.  Adler, 
86  Mo.  445 ;  Rose  v.  Spies,  44  Mo.  20. 
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ignore  certain  grounds  of  defense,^^  or  exclude  from  the  consideration  of  the  jury 
the  necessity  of  the  services.^* 

VI.  LIEN  OF  ATTORNEY. 

A.  Classification.  The  lien  of  an  attorney  is  of  two  kinds  —  possessory  and 
charging.^^ 

B.  Definitions — l.  Charging  Lien.  An  attorney's  charging  lien  may  be 
defined  as  the  right  of  the  attorney,  in  the  nature  of  an  encumbrance,  to  charge 
upon  property  not  in  his  possession,  but  connected  with  his  employment,  his 
claims  arising  out  of  his  employment.^^ 

2.  Possessory  Lien.  An  attorney's  possessory  lien  may  be  defined  as  the  attor- 
ney's right  to  retain  possession  of  property,  belonging  to  his  client,  which  comes 
into  his  hands  within  the  scope  of  his  employment,  until  his  charges  are  paid.^' 

C.  Nature  of  Lien  —  l.  In  General.  The  charging  lien  of  an  attorney  is  an 
equitable  right  to  be  paid  for  his  services  out  of  the  proceeds  of  the  judgment 
obtained  by  his  labor  and  skill.  To  the  extent  of  such  services  he  is  regarded  as 
an  equitable  assignee  of  the  judgment.^^ 

2.  Assignability.  The  attorney's  possessory  lien  is  not  assignable  and  is  lost 
by  an  attempt  at  assignment.^^  The  rule  is  otherwise,  however,  as  to  assignment 
of  a  claim  for  services  or  of  the  lien  for  such  services  on  the  sum  collected.^ 


'New  York. —  Randall  V.  Packard,  1  Misc. 
(N.  Y.)  344,  20  N.  Y.  Suppl.  716,  48  N.  Y.  St. 
778  [affirmed  in  142  N.  Y.  47,  36  N.  E.  823, 
58  N.  Y.  St.  415]. 

Pennsijlvania. —  Taggart  v.  Hower,  (Pa. 
1889)  17  Atl.  13. 

Texas. —  Britt  v.  Burghart,  16  Tex.  Civ. 
App.  78,  41  S.  W.  389. 

Wisconsin. —  Cunning  v.  Kemp,  22  Wis. 
509. 

Instructions  were  held  erroneous,  upon  ap- 
peal, in  the  following  cases: 

Alabama. —  Humes  v.  Decatur  Land  Imp., 
etc.,  Co.,  98  Ala.  461,  13  So.  368;  Long  v. 
Davis.  18  Ala.  801. 

California.— EWi^  V.  Woodburn,  (Cal.  1890) 
24  Pac.  893. 

Illinois. —  Goodman  v.  Lee,  40  111.  App.  229. 

Iowa. —  Rickel  i;.  Chicago,  etc.,  R.  Co.,  112 
Iowa  148,  83  N.  W.  957. 

Kentucky. —  Lockwood  v.  Brush,  6  Dana 
(Ky.)  433. 

Missouri. —  Warder  v.  Seitz,  157  Mo.  140, 
57  S.  W.  537;  Stewart  v.  Emerson,  70  Mo. 
App.  482;  Dearing  v.  Fletcher,  37  Mo.  App. 
122. 

Nevada. —  Quint  v.  Ophir  Silver  Min.  Co., 
4  Nev.  304. 

Texas. —  Boyd  v.  Boyce,  (Tex.  Civ.  App. 
1899)  53  S.  W.  720. 

I  Wisconsin. —  Gough  v.  Root,  73  Wis.  32,  40 
N.  W.  647,  41  N.  W.  622. 

33.  Gorrell  v.  Payson,  170  111.  213,  48  N.  E. 
433  [reversing  68  111.  App.  641]. 

34.  Artz  V.  Robertson,  50  111.  App.  27. 

35.  Mosely  v.  Norman,  74  Ala.  422;  Weed 
Sewing  Mach.  Co.  v.  Boutelle,  56  Vt.  570,  48 
Am.  Rep.  821;  In  re  Wilson,  12  Fed.  235; 
Bozon  V.  Bolland,  4  Myl.  &  C.  354,  3  Jur.  884, 
4  Jur.  763,  9  L.  J.  Ch.'  123.  18  Eng.  Ch.  354. 

36.  See  Fillmore  v.  Wells,  10  Colo.  228,  15 
Pac.  343,  3  Am.  St.  Rep.  567 ;  Weed  Sewing 
Mach.  Co.  V.  Boutelle,  56  Vt.  570,  48  Am. 
Rep.  821. 


37.  See  Weed  Sewing  Mach.  Co.  v.  Boutelle, 
56  Vt.  570,  48  Am.  Rep.  821. 

38.  Alabama. —  Mosely  v.  Norman,  74  Ala. 
422;  Ex  p.  Lehman,  59  Ala.  631. 

Maine. —  Hobson  v.  Watson,  34  Me.  20.  56 
Am.  Dec.  632. 

New  Jersey. — Terney  v.  Wilson,  45  N.  J.  L. 
282. 

New  York. —  Gates  v.  De  la  Mare,  142  N.  Y. 
307,  37  N.  E.  121,  59  N.  Y.  St.  1 ;  Wright  i'. 
Wright,  70  N.  Y.  98;  Rooney  v.  Second  Ave. 
R.  Co.,  18  N.  Y.  368;  Deering  v.  Schrever,  58 
N.  Y.  App.  Div.  322,  68  N.  Y.  Suppl.*  1015; 
Matter  of  King,  34  Misc.  (N.  Y.)  10,  69  N.  Y. 
Suppl.  399;  Ackerman  v.  Ackerman,  14  Abb. 
Pr.  (N.  Y.)  229;  Bradt  i;.  Koon,  4  Cow. 
(N.  Y.)  416. 

Oregon. —  Stoddard  v.  Lord,  36  Oreg.  412. 
59  Pac.  710. 

The  attorney  is  entitled  to  protection  as  an 
officer  of  the  court  or  as  one  holding  an  equity 
superior  to  the  claims  of  general  creditor?*. 
Koons  r.  Beach,  147  Ind.  137,  45  N.  E.  601, 
46  N.  E.  587;  Justice  r.  Justice.  115  Ind.  201, 
16  N.  E.  615;  Kilbourne  r.  Wiley.  124  Mich. 
370,  83  N.  W.  99:  Rooney  r.  Second  Ave.  R. 
Co.,  18  N.  Y.  368:  Zimmer  r.  Metropolitan 
St.  R.  Co.,  32  Misc.  (N.  Y.)  262.  65  N.  Y. 
Suppl.  977;  Ackerman  v.  Ackerman.  14  Abb. 
Pr.  (N.  Y.)  229. 

39.  Possessory  lien. —  Lovett  r.  Brown.  40 
N.  H.  511:  Sullivan  r.  New  York.  6S  Hun 
(N.  Y.)  544,  22  N.  Y.  Suppl.  1041,  52  N.  Y. 
St.  557:  In  re  Wilson,  12  Fed.  235:  :\reanv  r. 
Head,  1  Mason  (U.  S.)  310,  16  Fed.  Cas.  No. 
0,379. 

40.  Charging  lien.— Tavlor  r.  Black  Dia- 
mond Coal  Min.  Co..  86  Cal.  589.  25  Pac.  51; 
Dav  r.  Bowman.  100  Ind.  383.  10  N.  E.  126: 
Sibley  r.  Pine  County,  31  ^linn.  201.  17  N.  W. 
337:  IMullor  r.  New  York,  29  N.  Y.  Suppl. 
1096.  23  N.  Y.  Civ.  Proc.  261.  Compnrr 
Chappell  r.  Dann.  21  Barb.  (N.  Y.)  17:  Beech 
V.  Canaan,  14  Vt.  485. 
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D.  Creation  and  Existence  of  Lien — l.  In  General.  The  common  law 
did  not  recognize  an  attorney's  charging  lien  on  the  judgment  recovered.^^  Such 
lien  now  exists,  however,  in  most  jurisdictions  either  by  statute  or  by  virtue  of 
judicial  legislation/^ 

2.  Agreement  For  Lien.  An  agreement  between  attorney  and  client  that  the 
attorney  should  have  a  lien  on  the  judgment  is  decisive  as  to  the  existence  of  the 
lien  and  its  amount ;  but  an  agreement  to  pay  the  attorney  out  of  the  sum 
recovered  in  a  proceeding  will  not,  of  itself,  create  a  lien.^    The  latter  agree- 


Assignment  against  part  of  clients. — Where 
an  attorney  was  employed  to  defend  four  de- 
fendants, his  assignment  of  his  claim  against 
two  is  invalid.  Mulford  v.  Hodges,  10  Hun 
(N.  Y.)  79. 

Assignment  to  partner. — A  suit  to  enforce 
a  lien  for  attorney's  fees,  declared  in  favor  of 
a  firm,  can  be  maintained  by  one  of  the  firm 
who  has  become  the  owner  of  the  fees  by 
virtue  of  an  arrangement  with  his  partner. 
Vinson  v.  Cantrell,  (Tenn.  1900)  56  S.  W. 
1034. 

41.  Arkansas. —  Compton  v.  State,  38  Ark. 
601. 

California. —  Hogan  v.  Black,  66  Cal.  41,  4 
Pac.  943;  Mansfield  v.  Borland,  2  Cal.  507; 
Eco  p.  Kyle,  1  Cal.  331. 

Indiana. —  Hill  v.  Brinkley,  10  Ind.  102. 

loioa. —  Barbee  v.  Aultman,  102  Iowa  278, 
■71  N.  W.  235;  Ward  v.  Sherbondy,  96  Iowa 
477,  65  N.  W.  413. 

Maine. —  Potter  v.  Mayo,  3  Me.  34,  14  Am. 
Dec.  211. 

Massachusetts. —  Baker  v.  Cook,  11  Mass. 
236. 

Minnesota. —  Forbush  v.  Leonard,  8  Minn. 
303. 

Wew  York. —  Phillips  v.  Stagg,  2  Edw. 
(N.  Y.)  108. 

South  Carolina. —  Scharlock  v.  Oland,  1 
Rich.  (S.  C.)  207. 

Teocas. —  Casey  v.  March,  30  Tex.  180;  Dut- 
ton  V.  Mason,  21  Tex.  Civ.  App.  389,  52  S.  W. 
651;  Texas  Mexico  R.  Co.  v.  Showalter,  3 
Tex.  App.  Civ.  Cas.  §  69. 

United  States. —  Sherry  v.  Oceanic  Steam 
Nav.  Co.,  72  Fed.  565;  Patrick  v.  Leach,  2 
McCrary  (U.  S.)  635,  12  Fed.  661;  In  re 
Wilson,  12  Fed.  235. 

England. —  Wilkins  v.  Carmichael,  1  Dougl. 
101. 

42.  Alabama. —  Mosely  v.  Norman,  74  Ala. 
422;  Warfield  V.  Campbell,  38  Ala.  527,  82 
Am.  Dec.  724. 

Arkansas. —  Compton  v.  State,  38  Ark.  601 ; 
Sexton  V.  Pike,  13  Ark.  193. 

Colorado. —  Johnson  v.  McMillan,  13  Colo 
423,  22  Pac.  769. 

Connecticut. —  Andrews  V.  Morse,  12  Conn. 
444,  31  Am.  Dec.  752. 

Florida. —  Carter  v.  Davis,  8  Fla.  183. 

Georgia. —  Jones  v.  Groover,  46  Ga.  568; 
McDonald  v.  Napier,  14  Ga.  89. 

loioa. —  Barbee  v.  Aultman,  102  Iowa  278, 
71  N.  W.  235. 

Maine. —  Gammon  v.  Chandler,  30  Me.  152; 
Stone  V.  Hyde,  22  Me.  318;  Potter  v.  Mayo, 
3  Me.  34,  14  Am.  Dec.  211. 

Massachusetts. —  Thayer  v.  Daniels,  113 
Mass.  129;  Baker  v.  Cook,  11  Mass.  236. 
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Michigan. —  Kinney  v.  Tabor,  62  Mich.  517, 
29  N.  W.  86,  512. 

Minnesota. —  Crowley  v.  Le  Due,  21  Minn. 
412 ;  Forbush  v.  Leonard,  8  Minn.  303. 

Mississippi. —  Stewart  v.  Flowers,  44  Miss. 
513,  7  Am.  Rep.  707. 

New  York. —  Rooney  v.  Second  Ave.  R.  Co.,, 
18  N.  Y.  368 ;  Wilkins  v.  Batterman,  4  Barb. 
(N.  Y.)  47;  Crotty  v.  McKenzie,  42  N.  Y. 
Super.  Ct.  192,  52  How.  Pr.  (N.  Y.)  54; 
Ward  V.  Wordsworth,  1  E.  D.  Smith  (N.  Y.)' 
598,  9  How.  Pr.  (N.  Y.)  16. 

Vermont. —  Weed  Sewing  Mach.  Co.  v.. 
Boutelle,  56  Vt.  570,  48  Am.  Rep.  821 ;  Hurl- 
bert  V.  Brigham,  56  Vt.  368. 

Wisconsin. —  Rice  v.  Garnhart,  35  Wis.  282. 

England.—  Welsh  v.  Hole,  1  Dougl.  238 ; 
Read  v.  Dupper,  6  T.  R.  361,  3  Rev.  Rep.  200. 

Canada. —  Linton  v.  Wilson,  3  N.  Brunsw. 
300. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  378. 

43.  Agreement  for  lien. — Indiana. — Harsh- 
man  V.  Armstrong,  119  Ind.  224,  21  N.  E.  662. 

Iowa. —  Wallace  v.  Chicago,  etc.,  R.  Co.,. 
112  Iowa  565,  84  N.  W.  662;  Winslow  V. 
Central  Iowa  R.  Co.,  71  Iowa  197,  32  N.  W. 
330. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Proc- 
tor, 21  Ky.  L.  Rep.  447,  51  S.  W.  591;  Louis- 
ville, etc.,  R.  Co.  V.  Givens,  13  Ky.  L.  Rep. 
491. 

Minnesota. —  Forbush  v.  Leonard,  8  Minn. 
303. 

New  York. —  Matter  of  Dept.  Public  Works, 
167  N.  Y.  501,  60  N.  E.  781;  Rooney  v. 
Second  Ave.  R.  Co.,  18  N.  Y.  368;  Crotty  v. 
McKenzie,  42  N.  Y.  Super.  Ct.  192,  52  How. 
Pr;  {N.  Y.)  54;  Wright  v.  Rensens,  21  N.  Y. 
Suppl.  485,  50  N.  Y.  St.  869;  Richardson- 
V.  Brooklyn  City,  etc.,  R.  Co.,  15  Abb.  Pr. 
(N.  Y.)  342  note. 

Contra,  Forsythe  v.  Beveridge,  52  111.  268, 
4  Am.  Rep.  612. 

Mere  silence  when  proposition  respecting  a 
lien  is  made  will  not  create  an  agreement  to 
it.    Wright  V.  Rensens,  21  N.  Y.  Suppl.  485, 

50  N.  Y.  St.  869. 

44.  Agreement  to  pay  out  of  sum  recovered. 
—  Connecticut. —  Compare  Cooke  v.  Thresher, 

51  Conn.  105. 

District  of  Columbia. —  Woods  v.  Dickinson, 
7  Mackey  (D.  C.)  301.  Compare  Hutohinson 
V.  Worthington,  7  App.  Cas.  (D.  C.)  548. 

Illinois. —  La  Framboise  V.  Grow,  56  111. 
197. 

Massachusetts. —  Newell  v.  West,  149  Mass. 
520,  21  N.  E.  954. 

New  York. —  McBratney  v.  Rome,  etc.,  R. 
Co.,  17  Hun  (N.  Y.)  385;  Walsh  v.  Flatbush, 
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ment,  however,  has  been  held  to  be  an  assignment,  which  attaches  as  soon  as  the 
fund  is  recovered. 

3.  Services  or  Fees  Covered  —  a.  In  General.  Though  in  some  states  the 
charging  hen  has  been  confined  to  taxable  costs  and  disbursements,^^  the  ten- 
dency o±  the  later  cases  is  to  allow  the  lien  to  cover  fees,  as  well.^'' 

b.  Services  in  Other  Proceeding's.  The  charging  lien  will  support  only  claims 
arising  from  the  same  proceeding  as  that  in  which  the  judgment  was  recovered.^^ 


etc.,  R.  Co.,  11  Hun  (N.  Y.)  190;  Fermenich 
i\  Bovee,  1  Hun  (N.  Y.)  532,  4  Thomps.  &  C. 
(N.  Y.)  98;  Quincey  v.  Francis,  5  Abb.  N. 
Cas.  (N.  Y.)  286. 

Tennessee. —  Gribble  v.  Ford,  (Tenn.  1898) 
52  S.  W.  1007. 

United  States.— Burke  v.  Child,  21  Wall. 
(U.  S.)  441,  22  L.  ed.  623.  See  also  Porter 
V.  White,  127  U.  S.  235,  8  S.  Ct.  1217,  32 
L.  ed.  112. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  381. 

Fund  created  by  agreement. —  The  attorney 
has  no  lien  on  a  fund  put  in  the  hands  of  a 
trustee  under  an  agreement  by  the  parties  in 
the  suit  to  pay  attorneys'  fees  out  of  it. 
Brown's  Estate,  131  Pa.  St.  352,  18  Atl.  901. 

45.  Agreement  operating  as  assignment. — 
Harwood  v.  La  Grange,  137  N.  Y.  538,  32 
N.  E.  1000,  50  K  Y.  St.  30  [affirming  16 
K  Y.  Suppl.  689,  42  N.  Y.  St.  905]  ;  Williams 
~v.  Ingersoir,  23  Hun  (N.  Y.)  284;  Bent  v. 
Lipscomb,  45  W.  Va.  183,  31  S.  E.  907,  72 
Am.  St.  Rep.  815.  Contra,  Bromwell  v. 
Turner,  37  HI.  App.  561. 

46.  Costs  and  disbursements. —  California. 
—  'Ex  p.  Kyle,  1  Cal.  331. 

Illinois. —  Forsythe  v.  Beveridge,  52  111. 
268,  4  Am.  Rep.  612. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Proc- 
tor, 21  Ky.  L.  Rep.  447,  51  S.  W.  591. 

Maine. —  Cooly  v.  Patterson,  ,52  Me.  472 ; 
Newbert  v.  Cunningham,  50  Me.  231,  79  Am. 
Dec.  612;  Gammon  i;.  Chandler,  30  Me.  152; 
-  Hooper  v.  Brundage,  22  Me.  460. 

Massachusetts. —  Ocean  Ins.  Co.  v.  Rider, 
22  Pick.  (Mass.)  210. 

Michigan. —  Kinney  v.  Tabor,  62  Mich.  517, 
29  N.  W.  86,  512. 

'New  Hampshire. —  Whitcomb  v.  Straw,  62 
N.  H.  650;  Rowe  v.  Langley,  49  N.  H.  395; 
Wells  V.  Hatch,  43  N.  H.  246;  Currier  v. 
Boston,  etc.,  R.  Co.,  37  N.  H.  223;  Wright  v. 
Cobleigh,  21  N.  H.  339. 

New  Jersey. —  Holmes  v.  Sinnickson,  15 
N.  J.  L.  313. 

Texas. —  Texas  Mexico  R.  Co.  v.  Showalter, 
3  Tex.  App.  Civ.  Cas.  §  69. 

Vermont. —  Walker  v.  Sargeant,  14  Vt,  247  ; 
Heartt  i;.  Chipman,  2  Aik.  (Vt.)  162. 

Wisconsin. —  Rice  v.  Garnhart,  35  Wis.  282. 

United  States. — Massachusetts,  etc.,  Constr. 
Co.  V.  Gill's  Cre.ek  Tp.,  48  Fed.  145. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  395. 

47.  Fees,  costs,  and  disbursements.— 

homa. —  Mosely  v.  Norman,  74  Ala.  422;  War- 
field  V.  Campbell,  38  Ala.  527,  82  Am.  Dec. 
724. 

Arkansas. —  Compton  V.  State,  38  Ark.  001 ; 


Waters  v.  Grace,  23  Ark.  118;  Sexton  v.  Pike, 
13  Ark.  193. 

Colorado. —  Johnson  v.  McMillan,  13  Colo. 
423,  22  Pac.  769. 

Florida. —  Carter  v.  Davis,  8  Fla.  183. 

Maine. —  Stratton  v.  Hussey,  62  Me.  286. 

Minnesota. —  Crowley  v.  Le  Due,  21  Minn. 
412. 

New  York. —  Brown  v.  New  York,  1 1  Hun 
(N.  Y.)  21;  Whittaker  v.  New  York,  etc., 
R.  Co;,  54  N.  Y.  Super.  Ct.  8,  11  N.  Y.  Civ. 
Proc.  189,  18  Abb.  N.  Cas.  (N.  Y.)  11:  Al- 
bert Palmer  Co.  v.  Van  Orden,  49  N.  Y.  Super. 
Ct.  89,  4  N.  Y.  Civ.  Proc.  44,  64  How.  Pr. 
(N.  Y.)  79;  Crotty  v.  McKenzie,  42  N.  Y. 
Super.  Ct.  192,  52  How.  Pr.  (N.  Y.)  54; 
Ackerman  v.  Ackerman,  11  Abb.  Pr.  (N.  Y.) 
256;  Haight  v.  Holcomb,  7  Abb.  Pr.  (N.  Y.) 
210,  16  How.  Pr.  (N.  Y.)  160. 

Pennsylvania. —  Springer's  Estate,  33 
Pittsb,  Leg.  J.  (Pa.)  363. 

Vermont. —  Weed  Sewing  Mach.  Co.  v. 
Boutelle,  56  Vt.  570,  48  Am.  Rep.  821. 

West  Virginia. —  Renick  v.  Ludington,  16 
W.  Va.  378. 

United  States. —  Texas  v.  W^hite,  10  Wall. 
(U.  S.)  483,  19  L.  ed.  992;  McDougall  v. 
Hazelton  Tripod-Boiler  Co.,  88  Fed.  ^7,  60 
U.  S.  App.  209,  31  C.  C.  A.  487 ;  Tuttle  v. 
Claflin,  86  Fed.  964;  In  re  Wilson,  12  Fed. 
235. 

See  5  Cent.  Dig.  tit,  "Attornev  and  Client," 
§  394. 

Costs  of  enforcement. —  The  lien  covers  t he- 
cost  of  enforcing  it.  Newbert  v.  Cunning- 
ham, 50  Me.  231,  79  Am.  Dec.  012;  Com.  v. 
Terry,  11  Pa.  Super.  Ct.  547.  Contra,  Rodgers 
V.  Hamilton,  49  Ga.  604. 

Prospective  fee. —  The  lien  only  extends  to 
claims  for  services  wliich  have  been  per- 
formed. Walker  v.  Floyd,  30  Ga.  237  :  Massa- 
chusetts, etc,  Constr.  Co.  v.  Gill's  Creek  Tp., 

48  Fed.  145. 

48.  Charging  lien. —  AlahoDia. —  ^Mosely  r. 
Norman,  74  Ala.  422;  Jackson  r.  Clo]iton,  66 
Ala.  29. 

Arkansas. — Davis  r.  WobbtM-,  66  Ark.  190, 

49  S.  W.  822,  74  Am.  St.  Rep.  SI.  45  L.  R.  A. 
81;  Porter  r.  Hanson,  36  Ark.  591:  Waters 
V.  Grace,  23  Ark.  118. 

•Georgia. —  :MoDonnld  r.  Napier.  14  Ga.  89. 
Min)icsota. —  FcubusU  /•.  Leonard,  S  Minn. 
303. 

Mississippi. —  Cage  r.  Wilkinson,  ."^  Sni. 
&  M.  (Miss.)  223;  Pope  r.  Arnistrom:.  Sni. 
&  M.  (Miss.)  214. 

Nebraska.— OUx or  r.  Sheolov,  11  NoIt.  .V21. 
9  N.  W.  (iS9. 

New  York. —  Williams  r.  Tngcrsnll,  SO 
N.  Y.  508:   Brown  r.  New  York.   11  TT\in 
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But  an  attorney  has  a  general  possessory  lien  for  costs,  disbursements,  and  fees, 
whether  they  grow  out  of  the  same  transaction  as  that  in  which  the  possession  in 
question  was  obtained,  or  not.*^ 

4.  Notice  of  Lien  —  a.  Necessity.  In  some  jurisdictions,  notice  that  a  lien  is 
claimed  must  be  given,^*^  unless  the  person  against  whom  it  is  asserted  has  knowl- 
edge of  the  claim,  or  is  charged  with  facts  which  put  him  on  inquiry.^^  In  others 
the  pendency  of  the  suit  is  sufficient  notice  —  at  least,  as  against  the  judgment 
debtor.^^ 


(N.  Y.)  21;  Adams  v.  Fox,  40  Barb.  (N.  Y.) 
442;  Anderson  v.  De  Breckeleer,  25  Misc. 
(N.  Y.)  343,  55  N.  Y.  Suppl.  721,  28  N.  Y. 
Civ.  Proc.  306;  Phillips  v.  Stagg,  2  Edw. 
(N.  Y.)  108. 

West  Virginia. —  Fowler  v.  Lewis,  36 
W.  Va.  112,  14  S.  E.  447. 

United  States. —  Foster  v.  Danforth,  59 
Fed.  750;  Massachusetts,  etc.,  Constr.  Co.  v. 
Gill's  Creek  Tp.,  48  Fed.  145;  In  re  Wilson, 
12  Fed.  235. 

Canada. —  Canadian  Commerce  Bank  v. 
Crouch,  8  Ont.  Pr.  437. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  397. 

Services  connected  with  main  cause. —  The 

lien  applies  to  other  suits  necessarily  con- 
nected with  the  main  cause  (Warren  Deposit 
Bank  v.  Barclay,  22  Ky.  L.  Rep.  1555,  60 
S.  W.  853;  Butchers'  Union  Slaughterhouse, 
etc.,  Co.  V.  Crescent  City  Live  Stock  Land- 
ing, etc.,  Co.,  41  La.  Ann.  355,  6  So.  508; 
ISTewbert  v.  Cunningham,  50  Me.  231,  79  Am. 
Dec.  612 ;  Stoddard  v.  Lord,  36  Oreg.  412,  59 
Pac.  710;  Blair  v.  Harrison,  57  Fed.  257, 
6  C.  C.  A.  326.  Compare  Adams  v.  Kehlor 
Milling  Co.,  38  Fed.  281)  as  test  cases 
(Greeff  v.  Miller,  87  Fed.  33). 

Services  in  lower  court. —  The  lien  applies 
to  services  in  the  same  suit  in  a  lower  court. 
Weaver  v.  Cooper,  73  Ala.  318. 

49.  Possessory  lien. — Alahajna. —  Mosely 
Norman,  74  Ala.  422. 

Connecticut. —  See  Cooke  v.  Thresher,  51 
Conn.  105. 

Georgia. —  Compare  McDonald  v.  Napier, 
14  Ga.  89. 

■  Neic  Yorfc.— Matter  of  H  ,  87  N.  Y. 

521 ;  Krone  v.  Klotz,  3  N.  Y.  App.  Div.  587, 
38  N.  Y.  Suppl.  225,  73  N.  Y.  St.  719,  25 
N.  Y.  Civ.  Proc.  320,  3  N.  Y.  Annot.  Cas.  36 ; 
Schwartz  v.  Jenney,  21  Hun  (N.  Y.)  33. 

Tennessee. —  McDonald  v.  Charleston,  etc., 
E.  Co.,  93  Tenn.  281,  24  S.  W.  252. 

Vermont. —  Weed  Sewing  Mach.  Co.  v.  Bou- 
telle,  56  Vt.  570,  48  Am.  Rep.  821;  Hurlbert 
V.  Brigham,  56  Vt.  368 ;  Hooper  v.  Welch,  43 
Vt.  169,  5  Am.  Rep.  267. 

United  States. — McPherson  v.  Cox,  96  U.  S. 
404,  24  L.  ed.  746;  Texas  v.  White,  10  Wall. 
(U.  S.)  483,  19  L.  ed.  992 ;  Pennsylvania 
Finance  Co.  v.  Charleston,  etc.,  R.  Co.,  52 
Fed.  526;  In  re  Wilson,  12  Fed.  235. 

Breach  of  agreement. —  The  lien  does  not 
cover  damages  for  breach  of  a  client's  agree- 
ment concerning  a  professional  matter.  Lor- 
illard  v.  Barnard,  42  Hun  (N.  Y.)  545. 

50.  Actual  notice. — Arkansas. — See  Porter 
V.  Hanson,  36  Ark.  591, 

Colo7^ado. —  Johnson  v,  McMillan,  13  Colo. 
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423,  22  Pac.  769 ;  Fillmore  v.  Wells,  10  Colo. 
228,  15  Pac.  343,  3  Am.  St.  Rep.  567;  Boston, 
etc..  Smelting  Co.  v.  Pless,  9  Colo.  112,  10 
Pac.  652. 

Iowa. —  Jennings  v.  Bacon,  84  Iowa  403,  51 
N.  W.  15 ;  Phillips  v.  Germon,  43  Iowa  101 ; 
Hurst  V.  Sheets,  21  Iowa  501;  Casar  v.  Sar- 
gent, 7  Iowa  317. 

Minnesota. — Dodd  V.  Brott,  1  Minn.  270,  66 
Am.  Dee.  541. 

Nebraska. —  Cobbey  v.  Dorland,  50  Nebr. 
373,  69  N.  W.  951. 

New  Hampshire. —  Grant  v.  Hazeltine,  2 
N.  H.  541. 

New  Jersey. —  Braden  v.  Ward,  42  N.  J.  L. 
518.    See  also  Black  v.  Black,  32  N.  J.  Eq.  74. 

Oregon. —  Day  v.  Larsen,  30  Oreg.  247,  47 
Pac.  101. 

West  Virginia. —  Renick  v.  Ludington,  16 
W.  Va.  378. 

Wisconsin. —  Voell  v.  Kelly,  64  Wis.  504,  25 
N.  W.  536:  Courtney  v.  McGavock,  23  Wis. 
619. 

United  States. —  Patrick  v.  Leach,  3  Mc- 
Crary  (U.  S.)  555,  17  Fed.  476. 

See  5  Cent.  Dig.  tit.  "Attornev  and  Client," 
§  390. 

51.  Facts  charging  notice. — Davidson  t?.  La 
Plata  County,  26  Colo.  549,  59  Pac.  46 ;  Cones 
V.  Brooks,  60  Nebr.  698,  84  N.  W.  85 ;  Lake  v. 
Ingham,  3  Vt.  158. 

Lien  declared  in  decree. —  Notice  is  not 
necessary  where  the  lien  is  declared  in  the  de- 
cree.   Whittle  V.  Tarver,  75  Ga.  818. 

A  statement  in  a  deed  of  land  is  sufficient 
notice  to  the  purchaser  as  to  a  lien.  Fry  v. 
Calder,  74  Ga.  7. 

Mere  knowledge  of  the  former  employment 
of  an  attorney  is  not  notice  of  a  lien.  Man- 
ning V.  Leighton,  65  Vt.  84,  26  Atl.  258,  24 
L.  R.  A.  684.  But  see  Gammon  v.  Chandler, 
30  Me.  152. 

52.  Pendency  of  suit  as  notice. — Georgia.— 
Under  Ga.  Code,  §  1989,  the  only  notice  neces- 
sary to  a  defendant  in  a  pending  action  of 
the  lien  of  plaintiff's  attorney  on  the  suit  and 
its  proceeds  is  knowledge  of  the  fact  that  the 
suit  is  pending.  Little  v.  Sexton,  89  Ga.  411, 
15  S.  E.  490. 

Kentucky. —  Stephens  v.  Farrar,  4  Bush 
(Ky.)  13. 

Maine. —  Newbert  v.  Cunningham,  50  Me. 
231,  79  Am.  Dec.  612 ;  Hobson  v.  Watson,  34 
Me.  20,  56  Am.  Dec.  632;  Stone  v.  Hyde,  22 
Me.  318. 

New  York. —  Under  N.  Y.  Code  Civ.  Proc. 
§  66,  providing  a  lien  on  a  cause  of  action, 
notice  of  the  lien  is  unnecessary.  Keeler  r. 
Keeler,  51  Hun  (N.  Y.)  505,  4  N.  Y.  Suppl. 
580,  21  N.  Y.  St.  666;  Jenkins  v.  Adams,  22 
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b.  Persons  Entitled  to  Notice.  If  notice  is  required  it  must  be  given  to  the 
adverse  party  in  order  to  protect  the  attorney's  lien/^  but  need  not  be  given  to 
the  client,  to  any  purchaser  of  the  judgment,^  or  to  one  who  attaches  the  judg- 
ment under  garnishment  process.^^ 

e.  Requisites  and  Sufficiency  —  (i)  In  General.  The  notice  need  not  state 
the  sum  claimed,^^  unless  the  amount  of  compensation  lias  been  specially  agreed 
upon,^^  but  it  must  be  a  notice  of  a  lien,^^  and  must  be  explicit  to  pay  to  the 
attorney.^^ 

(ii)  Statutory  Provisions.  Provision  is  sometimes  made  by  statute  for  giv- 
ing notice  of  a  lien,  as  by  entering  it  on  the  docket^  or  filing  it  with  the  clerk.^^ 


IJun  (N.  Y.)  600;  Albert  Palmer  Co.  v.  Van 
Orden,  49  N.  Y.  Super.  Ct.  89,  4  N.  Y.  Civ. 
Proc.  44,  64  How.  Pr.  (N.  Y.)  79;  Fenwick 
V.  Mitchell,  34  Misc.  (N.  Y.)  617,  70  N.  Y. 
Suppl.  667 ;  Vrooman  v.  Pickering,  25  Misc. 
(N.  Y.)  277,  54  N.  Y.  Suppl.  389,  28  N.  Y.  Civ. 
Proc.  302;  Kipp  V.  Rapp,  7  N.  Y.  Civ.  Proc. 
316;  In  re  Bailey,  4  N.  Y.  Civ.  Proc.  140; 
Moloughney  v.  Kavanagh,  3  N.  Y.  Civ.  Proc. 
253.  This  provision,  however,  protects  only 
taxable  costs.  Bailey  v.  Murphy,  4  N.  Y. 
Suppl.  579,  22  N.  Y.  St.  102 ;  Stahl  v.  Wads- 
worth,  10  N.  Y.  St.  228,  13  N.  Y.  Civ.  Proc. 
32.  Compare  Peri  v.  New  York  Cent.,  etc., 
R.  Co.,  152  N.  Y.  521,  46  N.  E.  849.  Prior  to 
the  adoption  of  this  provision  notice  was  a 
prerequisite.  Wright  v.  Wright,  70  N.  Y.  98 ; 
Pulver  V.  Harris,  52  N.  Y.  73;  Walsh  v.  Flat- 
bush,  etc.,  R.  Co.,  11  Hun  (N.  Y.)  190; 
Crotty  V.  McKenzie,  42  N.  Y.  Super.  Ct.  192, 
52  How.  Pr.  (N.  Y.)  54;  Stahl  v.  Wadsworth, 
10  N.  Y.  St.  228,  13  N.  Y.  Civ.  Proc.  32;  La- 
blache  V.  Kirkpatrick,  8  N.  Y.  Civ.  Proc.  256 ; 
In  re  Bailey,  4  N.  Y.  Civ.  Proc.  140 ;  Acker- 
man  V.  Ackerman,  14  Abb.  Pr.  (N.  Y.)  229; 
McKenzie  v.  McKenzie,  21  How.  Pr.  (N.  Y.) 
467  ;  People  v.  Hardenbergh,  8  Johns.  (N.  Y.) 
335;  Pinder  v.  Morris,  3  Cai.  (N.  Y.)  165, 
Col.  &  C.  Cas.  (N.  Y.)  489. 

Tennessee. —  Covington  v.  Bass,  88  Tenn. 
496,  12  S.  W.  1033;  Pierce  v.  Lawrence,  16 
Lea  (Tenn.)  572,  1  S.  W.  204;  Vaughn  v. 
Vaughn,  12  Heisk.  (Tenn.)  472;  Hunt  v.  Mc- 
Clanahan,  1  Heisk.  (Tenn.)  503. 

Vermont. —  See  Weed  Sewing  Mach.  Co.  v. 
Boutelle,  56  Vt.  570,  48  Am.  Rep.  821. 

United  States. —  Mahone  v.  Southern  Tel. 
Co.,  33  Fed.  702. 

53.  Notice  to  adverse  party. —  Renick  v. 
Ludington,  16  W.  Va.  378. 

Notice  to  agent. —  Service  on  a  depot-mas- 
ter is  not  service  on  the  corporation  for  which 
he  is  working.  Kansas  Pac.  R.  Co.  v.  Thacher, 
17  ;K:an.  92.  So,  of  the  local  .agent  of  a  for- 
eign insurance  corporation  or  the  insurance 
commissioner.  Weed  Sewing  Mach.  Co.  v. 
Boutelle,  56  Vt.  570,  48  Am.  Rep.  821. 

Notice  to  defendant's  attorney  is  insuffi- 
cient; it  must  be  delivered  to  defendant  per- 
f^onally.  Wright  v.  Wright,  7  Daly  (N.  Y.) 
62. 

Notice  to  member  of  firm. — Where  an  at 
toi  ney,  who  was  a  member  of  a  firm  composed 
of  three  persons,  received  from  a  railway  com- 
pany a  draft  to  deliver  to  a  third  person  in 
the  ' settlement  of  a  suit,  and  in  such  suit 
none  of  the  members  of  the  firm  represented 
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the  railway  company,  a  notice,  of  a  lien  served 
upon  a  member  of  the  firm  other  than  the  one 
who  actually  received  the  draft  will  not  be 
notice  upon  the  attorney  receiving  the  draft. 
St.  Louis,  etc.,  R.  Co.  v.  Bennett,  35  Kan.  395, 
11  Pac.  155. 

In  Iowa  notice  may  be  served  on  any  one 
upon  whom  original  notice  of  the  suit  could 
be  served.  Smith  v.  Chicago,  etc.,  R.  Co.,  56 
Iowa  720,  10  N.  W.  244. 

54.  Notice  to  purchaser  of  judgment. — Mc- 
Cain V.  Portis,  42  Ark.  402 ;  Sayre  v.  Thomp- 
son, 18  Nebr.  33,  24  N.  W.  383;  Renick  v. 
Ludington,  16  W.  Va.  378. 

Fund  in  court. —  The  court  will  not,  with- 
out notice  to  the  client,  enforce  the  lien  by 
granting  the  attorney's  application  for  pay- 
ment out  of  funds  in  the  hands  of  the  court. 
Black  V.  Black,  32  N.  J.  Eq.  74 ;  Atty.-Gen.  v. 
North  America  L.  Ins.  Co.,  93  N.  Y.  387. 

55.  Notice  under  garnishment  process. — 
Weed  Sewing  Mach.  Co.  v.  Boutelle,  56  Vt. 
570,  48  Am.  Rep.  821. 

56.  Crowley  v.  Le  Due,  21  Minn.  412,  hold- 
ing that  a  notice  is  sufficient  if  it  fairly  in- 
form the  party  that  a  lien  is  claimed,  its  na- 
ture and  character,  for  what  it  is  claimed, 
and  upon  what  it  is  intended  to  be  enforced. 

An  indorsement  on  the  summons  in  an  ac- 
tion has  been  held  insufficient  (Cobbey  v. 
Dorland,  50  Nebr.  373,  69  N.  W.  951)  ;  but  a 
proper  notice  may  be  included  in  a  summons 
in  an  action  (Smith  r.  Chicago,  etc.,  R.  Co., 
56  Iowa  720,  10  N.  W.  244). 

The  notice  covers  only  what  is  stated  in  it 
(Griggs  V.  White,  5  Nebr.  467)  ;  but  a  single 
notice  that  a  lien  is  claimed  is  sufficient  to 
cover  all  services  rendered  in  the  action, 
whether  before  or  after  the  service  of  the  no- 
tice (Smith  r.  Chicago,  etc.,  R.  Co.,  56  Iowa 
720,  10  N.  W.  244).  ^ 

57.  Forbush  v.  Leonard,  8  Minn.  303. 

68.  Elliott  r.  Atkins,  26  Nebr.  403.  42 
N.  W.  403,  holding  that  notice  of  a  contract 
between  the  attorney  and  client  is  insufficient. 
But  see  Fry  r.  Calder,  74  Ga.  7. 

59.  Coniiell  r.  Brumback,  18  Ohio  Cir.  Ct. 
502,  holding  that  more  notice  that  the  at- 
torney claims  an  interest  in  the  settlement 
is  insufficient. 

60.  Entry  on  docket. — Dav  r.  Bowman,  109 
Ind.  3S;^.  10  N.  E.  12(i:  Hrooh  r.  Aultman,  3 
S.  D.  477,  54  X.  W.  260. 

61.  Filing  with  clerk. —  Elliott  r.  Atkins, 
26  Nebr.  403,  42  N.  W.  403:  Griggs  r.  White, 
5  Nebr.  467;  Wooding  r.  Grain,  11  Wasli.  207, 
39  Pac.  442.    But  whore  there  is  no  statute 

[VI,  D,  4,  c,  ^ii)] 


1010    [4Cye.]  ATTORNEY  AND  CLIENT 

With  such  statutory  provisions  it  has  been  held  that  there  must  be  a  strict 
compliance.^^ 

5.  Time  of  Attachment  —  a.  In  General.  Unless  otherwise  regulated  by  stat- 
ute,^^  a  charging  lien  does  not  usually  attach  until  the  recovery  of  judgment.^ 
A  contingent  judgment  will  not  be  subject  to  the  lien  until  the  contingency  is 
satislied.^'^ 

b.  appeal  From  Judgrment.  An  appeal  from  a  judgment  suspends  the  lien/^ 
unless  the  appeal  does  not  operate  to  vacate  the  judgment.^'' 

6,  What  Law  Governs.  The  lien  of  an  attorney  will  be  enforced  and  -  adjudi- 
cated according  to  the  law  of  the  state  where  the  lien  attached.^ 


providing  for  notice  by  filing  with  the  clerk, 
such  filing  is  ineffectual  (Durango  State  Bank 
V.  Davidson,  7  Colo.  App.  91,  42  Pac.  687), 
unless  the  party  affected  has  actual  notice  of 
it  (Davidson  v.  La  Plata  County,  26  Colo. 
549,  59  Pac.  46). 

62.  Compliance  with  statute. — Alderman  v. 
Nelson,  111  Ind.  255,  12  N.  E.  394;  Day  v. 
Bowman,  109  Ind.  383,  10  N.  E.  126;  Laven- 
der V.  Atkins,  20  Nebr.  206,  29  N.  W.  467; 
Kreuzen  v.  Forty-Second  St.,  etc.,  R.  Co.,  13 
N.  Y.  Suppl.  588,  38  N.  Y.  St.  461 ;  Wooding 
V.  Crain,  11  Wash.  207,  39  Pac.  442.  But  see 
Porter  xi.  Hanson,  36  Ark.  591,  holding  that 
a  statute  requiring  the  filing  of  a  statement 
of  the  lien  in  writing,  and  having  the  same 
noted,  extends  only  to  protect  those  who  in 
good  faith,  and  without  notice,  make  payment 
on  the  judgment. 

Notice  in  writing. — Wliere  the  statute  re- 
quires it,  the  notice  should  be  in  writing. 
Kansas  Pac.  R.  Co.  v.  Thacher,  17  Kan.  92; 
Patrick  v.  Leach,  3  McCrary  (U.  S.)  555,  17 
Fed.  476. 

Where  notice  is  to  be  placed  in  the  docket 

on  entry  of  judgment,  notice  on  the  day  fol- 
lowing the  entry  is  sufiicient.  Blair  v.  Lan- 
ning,  ,61  Ind.  499. 

63.  In  some  states  the  lien  exists  on  the 
cause  of  action  from  the  institution  of  the 
suit.  Lovett  V.  Moore,  98  Ga.  158,  26  S.  E. 
498;  Winchester  f.  Heiskell,  16  Lea  (Tenn.) 
556.  See  also  Ward  v.  Sherbondy,  96  Iowa 
477,  65  N.  W.  413;  Patrick  v.  Leach,  2  Mc- 
Crary (U.  S.)  635,  12  Fed.  661,  which  cases 
hold  that  the  lien  arises  on  notice  to  the  op- 
posite party,  whether  before  or  after  judg- 
ment. 

In  New  York,  by  Code  Civ.  Proc.  §  66,  the 
lien  attaches  to  a  report  but  not  to  a  report 
on  a  reference  which  is  in  the  nature  of  a 
motion.  Jones  v.  Easton,  11  Abb.  N.  Cas. 
(N.  Y.)  114. 

64.  Recovery  of  judgment. —  Alabama. — 
Mosely  v.  Norman,  74  Ala.  422. 

Connecticut. —  Andrews  v.  Morse,  12  Conn. 
444,  31  Am.  Dec.  752. 

Illinois. —  Henchey  v.  Chicago,  41  111.  136. 

Indiana. —  Hanna  v.  Island  Coal  Co.,  5  Ind. 
App.  163,  31  N.  E.  846,  51  Am.  St.  Rep.  246. 

Kentucky. —  Bell  v.  Wood,  7  Ky.  L.  Rep. 
516;  Stewart  v.  Louisville,  etc.,  R.  Co.,  4  Ky. 
L.  Rep.  718. 

Maine. —  Averill  v.  Longfellow,  66  Me.  237; 
Newbert  v.  Cunningham,  50  Me.  231,  79  Am. 
Dec.  612;  Hobson  v.  Watson,  34  Me.  20,  56 
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Am.  Dec.  632;  Potter  v.  Mayo,  3  Me.  34,  14 
Am.  Dec.  211. 

"  Massachusetts. —  Simmons  v.  Almy,  103 
Mass.  33 ;  Getehell  v.  Clark,  5  Mass.  309. 

Michigan. —  Voigt  Brewery  Co.  V.  Dono- 
van, 103  Mich.  190,  61  N.  W.  343. 

Nebraska. —  Abbott  v.  Abbott,  18  Nebr. 
503,  26  N.  W.  361. 

IV ew  Hampshire. — Wells  v.  Hatch,  43  N.  H. 
246. 

A" etc  York. —  Pulver  v.  Harris,  52  N.  Y.  73 ; 
Brown  v.  New  York,  11  Hun  (N.  Y.)  21; 
Brown  v.  Comstock,  10  Barb.  (N.  Y.)  67; 
McDowell  V.  Second  Ave.  R.  Co.,  4  Bosw. 
(N.  Y.)  670;  Sweet  v.  Bartlett,  4  Sandf. 
(N.  Y.)  661;  Oliwell  v.  Verdenhalven,  7 
N.  Y.  Suppl.  99,  26  N.  Y.  St.  115,  17  N.  Y. 
Civ.  Proc.  362;  Wade  v.  Orton,  12  Abb.  Pr. 
N.  S.  (N.  Y.)  444;  Lansing  v.  Ensign,  62 
How.  Pr.  (N.  Y.)  363;  Sullivan  v.  O'Keefe, 
53  How.  Pr.  (N.  Y.)  426;  Sherwood  v.  Buf- 
falo, etc.,  R.  Co.,  12  How.  Pr.  (N.  Y.)  136; 
Benedict  v.  Harlow,  5  How.  Pr.  (N.  Y.)  347; 
Talcott  V.  Bronson,  4  Paige  (N.  Y.)  501. 

Utah. —  Sandberg  v.  Victor  Gold,  etc.,  Min. 
Co.,  18  Utah  66,  55  Pac.  74. 

Vermont. —  Weed  Sewing  Mach.  Co.  v.  Bou- 
telle,  56  Vt.  570,  48  Am.  Rep.  821 ;  Hutchin- 
son V.  Pettes,  18  Vt.  614;  Foot  v.  Tewksbury, 
2  Vt.  97. 

Wisconsin. —  Courtney  v.  McGavock,  23 
Wis.  619. 

United  States. —  Swanston  v.  Morning  Star 
Min.  Co.,  4  McCrary  (U.  S.)  241,  13  Fed. 
215;  Peterson  v.  Watson,  Blatchf.  &  H.  Adm. 
487,  19  Fed.  Cas.  No.  11,037. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  385. 

A  certificate  from  the  law  court  making  a 
final  disposition  of  a  cause  on  its  merits  is  a 
final  judgment,  on  which  lien  arises.  Cooly 
v.  Patterson,  52  Me.  472. 

65.  Contingent  judgment. —  Usry  v.  Usry, 
64  Ga.  579. 

66.  Bell  V.  Wood,  7  Ky.  L.  Rep.  516;  Pul- 
ver V.  Harris,  52  N.  Y.  73;  Sweet  v.  Bartlett, 
4  Sandf.  (N.  Y.)  661. 

Appeal  from  taxation  of  costs. —  The  judg- 
ment lien  attaches  to  the  judgment,  although 
an  appeal  from  the  taxation  of  costs  is  still 
pending.   Cooly  v.  Patterson,  52  Me.  472. 

67.  Covington  v.  Bass,  88  Tenn.  496,  12 
S.  W.  1033. 

68.  Citizens  Nat.  Bank  v.  Culver,  54  N.  H. 
327,  20  Am.  Rep.  134.  See  also  Matter  of 
King,  34  Misc.  (N.  Y.)  10,  69  N.  Y.  Suppl. 
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E.  Continuance  or  Termination  of  Lien  —  l.  In  General.  The  lien^ 
being  a  contractual  right,  survives  the  death  of  the  cHeiit.^^  The  lien  likewise 
survives  where  the  judgment  becomes  dormant  and  is  subsequently  revived  by 
other  attorneys.'^^  It  has  also  been  held  that  the  bankruptcy  of  a  client  does 
not  affect  the  lien  on  papers  for  services  performed  prior  to  the  filing  of  the 
petition  in  bankruptcy.'^^  A  reversal  of  the  judgment,  however,  annuls  the 
lien.^ 

2.  Discharge  of  Attorney.  The  client  cannot  by  discharging  the  attorney 
deprive  him  of  his  lien,  unless  the  discharge  was  with  good  cause.'^^ 

3.  Withdrawal  by  Attorney.  An  attorney  wlio  withdraws  from  a  suit  with- 
out cause  loses  his  inchoate  right  to  a  lien  on  the  ultimate  recovery ."^^ 

4.  Waiver  of  Lien  —  a.  In  General.  If  an  attorney  agrees  to  a  waiver, 
either  expressly  or  by  some  act  inconsistent  with  the  existence  of  the  lien,'^ 


399,  holding  that  the  lien  should  be  declared, 
if  possible,  in  the  state  where  it  arose. 

69.  Death  of  client. —  Peetsch  v.  Quinn,  6 
Misc.  (N.  Y.)  52,  26  N.  Y.  Suppl.  729,  56 
N.  Y.  St.  607;  Aycinena  i;.  Peries,  6  Watts 
&  S.  (Pa.)  243;  Hurlbert  v.  Brigham,  56  Vt. 
368. 

As  to  abatement  of  action  or  proceeding  by 
death  of  party,  generally,  see  Abatement 
AND  Revival,  1  Cyc.  47. 

70.  Revival  of  judgment. —  Jenkins  v.  Ste- 
phens, 60  Ga.  216. 

71.  Bankruptcy  of  client. — In  re  Brown,  4 
Fed.  Cas.  No.  1,984,  5  Law  Rep.  324,  1  N.  Y. 
Leg.  Obs.  69;  Lambert  v.  Buckmaster,  2 
B.  &  C.  616,  4  D.  &  R.  125,  2  L.  J.  K.  B.  O.  S. 
93,  9  E.  C.  L.  270;  Ex  p.  Lee,  2  Ves.  Jr. 
285. 

The  appointment  of  a  receiver  of  a  mort- 
'  gagee  pending  foreclosure  proceedings  does 
not  affect  the  attorney's  lien  for  services  in 
the  foreclosure  process.    Bowling  Green  Sav. 
Bank  v.  Todd,  64  Barb.  (N.  Y.)  146. 

72.  Dunlap  v.  Burnham,  38  Me.  112. 

73.  Hudson  Trust,  etc.,  Inst.  v.  Carr-Cur- 
ran  Paper  Mills,  (N.  J.  1899)  44  Atl.  638; 
Grant  v.  Langley,  68  N.  Y.  Suppl.  820 ;  Cow- 
drey  V.  Galveston,  etc.,  R.  Co.,  93  U.  S.  352, 
2'3  L.  ed.  950;  Grifiiths  v.  Griffiths,  2  Hare 
587,  7  Jur.  573,  12  L.  J.  Ch.  397,  24  Eng.  Ch. 
587;  Bozon  v.  Balland,  3  Jur.  884,  4  Jur.  763, 
9  L.  J.  Ch.  123,  4  Myl.  k  C.  354,  18  Eng.  Ch. 
354;  Newton  v.  Harland,  4  Scott  N.  R.  769. 

A  lien  on  a  fund  in  court  survives  a  dis- 
charge. Phillips  V.  Sherburne,  30  111.  App. 
327. 

On  substitution  of  attorneys  an  order  is 
proper,  protecting  the  lien  of  the  first  attor- 
ney. Jeffards  v.  Brooklyn  Heights  R.  Co.,  49 
N.,Y.  App.  Div.  45,  63  N.  Y.  Suppl.  530.  The 
lien  should  be  restricted  to  the  papers  in  his 
hands,  and  should  not  include  the  charging 
lien  in  any  form.  Hinman  v.  Devlin,  40 
N.  Y.  App.  Div.  234,  57  N.  Y.  Suppl.  1037. 

74.  White  v.  Harlow,  5  Gray  (Mass.)  463; 
Halbert  v.  Gibbs,  16  N.  Y.  App.  Div.  126,  45 
N.  Y.  Suppl.  113,  -4  N.  Y.  Annot.  Cas.  232; 
Tuck  v..  Manning,  53  Hun  (N.  Y.)  455,  6 
N.  Y.  Suppl.  140,  25  N.  Y.  St.  130,  17  N.  Y. 
Civ.  Proc.  175;  Hektograph  Co.  v.  Fourl,  11 
Fed.  844.  See  also  Morgan  v.  Roverts,  38  111. 
65. 

A  refusal  to  proceed  unless  his  claim  for 


past  services  is  paid  is  not  adequate  cause  for 
withdrawal.  Tuck  v.  Manning,  53  Hun 
(N.  Y.)  455,  6  N.  Y.  Suppl.  140,  25  N.  Y.  St. 
130,  17  N.  Y.  Civ.  Proc.  175. 

An  existing  lien  on  papers  is  preserved  on 
withdrawal.  Hektograph  Co.  v.  Fourl,  II 
Fed.  844.  See  also  Heslop  v.  Metcalf,  1  Jur. 
816,  7  L.  J.  Ch.  49,  3  Myl.  &  C.  183,  14  Eng. 
Ch.  183;  Cresswell  v.  Byron,  14  Ves.  Jr.  271, 
9  Rev.  Rep.  275. 

75.  Express  or  implied  waiver. — Arkansas. 
—  Trapnall  v.  Byrd,  22  Ark.  10. 

Georgia. —  Speer  v.  Matthews,  78  Ga.  757, 
3  S.  E.  644. 

loica. —  Cowen  v.  Boone,  48  Iowa  350. 

'New  York.—  West  v.  Bacon,  164  N.  Y.  425, 
58  N.  E.  522;  Goodrich  v.  McDonald,  112 
N.  Y.  157,  19  N.  E.  649,  20  N.  Y.  St.  509; 
Matter  of  King,  61  N.  Y.  App.  Div.  152,  70 
N.  Y.  Suppl.  356 ;  Matter  of  Evans,  34  Misc. 
(N.  Y.)  37,  69  N.  Y.  Suppl.  487. 

Tennessee. — Cantrell  v.  Ford,  (Tenn.  1898) 
46  S.  W.  581. 

West  Virginia. —  Renick  v.  Ludington,  16 
W.  Va.  378. 

Illustrations. — A  denial  of  the  client's  title 
is  a  waiver  ( Boardman  v.  Sill,  1  Campb.  410 
note),  or  a  claim  apart  from  lien  on  the  prop- 
erty (Dirks  V.  Richards,  C.  &  M.  626,  6  Jur. 
562,  4  M.  &  G.  574,  5  Scott  N.,  R.  534,  41 
E.  C.  L.  340),  or  giving  credit  for  a  particu- 
lar time  (Stoddard  Woolen  Manufactory  v. 
Huntley,  8  N.  H.  441,  31  Am.  Dec.  198),  or 
allowing  the  client  to  stipulate  that  the  judg- 
ment shall  be  subject  to  a  lien  in  favor  of  a 
third  party  (McClare  r.  Lockard.  121  N.  Y. 
308,  24  N."E.  453,  31  N.  Y.  St.  69).  So.  col- 
lecting a  draft  waives  the  lien  on  it  (Law- 
rence V.  Townsend,  88  N.  Y.  24)  ;  but  the 
lien  is  not  waived  by  a  refusal  to  deliver 
property  held  under  it  (Owen  r.  Kniglit.  4 
Bing.  N.  Cas.  54,  6  Dowl.  P.  C.  245.  7  L.  J. 
C.  P.  27,  5  Scott  307,  33  1^.  C.  L.  593).  or 
by  a  claim  of  more  than  is  due  ( Scarfe  r. 
Morgan,  1  H.  &  H.  292.  2  Jur.  569,  7  L.  J. 
Exch.  324,  4  M.  t  W.  270),  by  acquiescence 
in  an  assignment  of  the  judgment  (Hutchin- 
son r.  Worthington.  7  App.  Cas.  (D.  C.)  548  : 
Kinsev  r.  Stewart,  14  Tex.  457:  Niaijara  F. 
Ins.  Co.  V.  Hart.  13  Wash.  651,  43  Pac.  937), 
or  by  permitting  others  to  enforce  liens  on 
the  property  in  (luestion  (Coleman  V.  Austin^ 
99  Ca.  629,"  27  S.  E.  763). 
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or  if  he  accepts  security  for  it,*^^  or  is  guilty  of  laches  in  enforcing  it,'^  he  loses  his 
lien. 

b.  Recovery  of  Judgment.  An  attorney  waives  his  lien  by  suing  his  client 
on  his  claim  for  services,  and  recovering  judgment.'^^ 

e.  Relinquishment  of  Possession.  As  a  possessory  lien  depends  upon  posses- 
sion, it  will  be  lost  if  possession  is  voluntarily  relinquished,'^^  unless  such  relin- 
quishment was  effected  by  the  fraud  or  coercion  of  the  client.^^ 

F.  Subjeet-Matter  of  Lien— 1.  Charging  Lien  —  a.  In  GeneraL  A  statute 
giving  the  attorney  a  lien  on  a  judgment  he  has  recovered  confers  a  lien  on  the 
money  or  property  so  recovered.^^    The  lien  also  applies  to  any  process  incident 


76.  Acceptance  of  security. — Fulton  v.  Har- 
rington, 7  Houst,  (Del.)  182,  30  Atl.  856; 
In  re  Taylor,  [1891]  1  Ch.  590;  Cowell  v. 
Simpson,  16  Ves.  Jr.  275,  10  Rev.  Rep.  181 ; 
Balch  V.  Symes,  Turn.  &  R.  87,  23  Rev.  Rep. 
195,  12  Eng.  Ch.  87. 

The  acceptance  of  an  assignment  of  the 
judgment  is  a  waiver  of  the  lien.  Whitehead 
V.  Jessup,  7  Colo.  App.  460,  43  Pae.  1042; 
Dodd  V.  Brott,  1  Minn.  270,  66  Am.  Dec.  541 ; 
Bishop  V.  Garcia,  14  Abb.  Pr.  N.  S.  (N.  Y.) 
69.  But  if  the  assignment  is  set  aside  the  lien 
revives.    Swift  v.  Hart,  35  Hun  (N.  Y.)  128. 

Accepting  client's  note  or  bond  is  not  a 
taking  of  security  which  waives  the  lien  ( Da- 
vis V,  Jackson,  86  Ga.  138,  12  S.  E.  299;  Pope 
"G.  Armstrong,  3  Sm.  &  M.  (Miss.)  214;  John- 
son V.  Johnson  R.  Signal  Co.,  57  N.  J.  Eq. 
79,  40  Atl.  193;  Renick  V.  Ludington,  16 
W.  Va.  378 ) ,  unless  the  note  or  bond  is  taken 
as  payment  (Dennett  v.  Cutts,  11  N.  H.  163). 

77.  Laches. — Winans  v.  Mason,  33  Barb. 
(N.  Y.)  522,  21  How.  Pr.  (N.  Y.)  153.  See 
also  Guild  v.  Borner,  7  Baxt.  (Tenn.)  266, 
holding  that  failure  to  have  the  lien  declared 
on  property  covered  by  it  at  the  termination 
of  the  suit  will  prevent  the  attorney,  from  en- 
forcing it  in  any  way,  even  in  chancery.  But 
see  Ston«  x.  Hyde,  22  Me.  318,  holding  that 
delay  without  negligence  will  not  discharge 
the  lien. 

Claim  barred  by  limitations. —  The  lien  on 
the  judgment  is  destroyed  when  the  attor- 
ney's claim  for  services  is  barred  by  the  stat- 
ute of  limitations.  Reavev  v.  Clark,  9  N.  Y. 
Suppl.  216,  30  N.  Y.  St.  535,  18  N.  Y.  Civ. 
Proc.  272.  The  rule  is  otherwise  as  to  an  at- 
torney's rights  Under  a  possessory  lien.  Hig- 
gins  V.  Scott,  2  B.  &  Ad.  413,  9  L.  J.  K.  B. 
O.  S.  262,  22  E.  C.  L.  176;  In  re  Broomhead, 
5  Dowl.  &  L.  52,  16  L.  J.  Q.  B.  355.  The  stat- 
ute does  not  run  against  an  attorney's  bill 
for  fees  until  the  dissolution  of  the  relation 
between  him  and  his  client.  Lichty  v.  Hugus, 
55  Pa.  St.  434. 

78.  Jones  v.  Muskegon  County  Cir.  Judge, 
95  Mich.  289,  54  N.  W.  876 ;  Commercial  Tele- 
gram Co.  v.  Smith,  57  Hun  (N.  Y.)  176,  10 
N.  Y.  Suppl.  433,  32  N.  Y.  St.  445,  19  N.  Y. 
Civ.  Proc.  32;  Beech  v.  Canaan,  14  Vt.  485; 
FjX  p.  Solomon,  1  Glyn  &  J.  25. 

Suit  on  other  claims. —  But  the  lien  is  not 
lost  by  suing  the  client  on  other  claims. 
Commercial  Telegram  Co.  v.  Smith,  57  Hun 
(N".  Y.)  176,  10  N.  Y.  Suppl.  433,  32  N.  Y. 
St.  445,  19  N.  Y.  Civ.  Proc.  32. 

79.  Nichols  v.  Pool,  89  111.  491.  See,  gen- 
erally, Liens. 
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Delivery  for  temporary  purpose. —  The  lien 
will  be  preserved  though  changed  in  kind,  by 
a  delivery  of  the  property  for  a  temporary 
purpose  to  the  client,  without  prejudice  to 
the  attorney's  lien.  Blunden  v.  Desart,  2 
Con.  &  Law.  Ill,  2  Drury  &  Warr.  405,  5  Ir. 
Eq.  221,  See  also  Aycinena  v.  Peries,  6  Watts 
&  S.  (Pa.)  243;  In  re  Wilson,  12  Fed.  235. 

Delivery  under  order  of  court. —  Delivery  to 
a  receiver  of  the  client  under  order  of  court, 
with  notice  of  the  lien,  does  not  dissolve  the 
lien.    Cory  v.  Harte,  13  Daly  (N.  Y.)  147. 

80.  Dicas  v.  Stockley,  7  C.  &  P.  587,  32 
E.  C.  L.  773. 

81.  Durango  State  Bank  v.  Davidson,  7 
Colo.  App.  91,  42  Pac.  687;  Johnson  v.  Breck- 
inridge, 4  Ky.  L.  Rep.  994;  In  re  Wilson,  12 
Fed.  235. 

Tlie  word  "  recovered  "  in  a  statute  or  agree- 
ment includes  any  property  obtained  as  a  re- 
sult of  a  suit,  whether  or  not  directly  in- 
volved in  it.  Willoughby  v.  Mackall,  5  App. 
Cas.  (D.  C.)  162  [affirmed  in  167  U.  S.  681, 
17  S.  Ct.  954,  42  L.  ed.  323]  ;  McLean  v. 
Lerch,  105  Tenn.  693,  58  S.  W.  640. 

Action  ex  delicto. —  The  lien  may  exist  al- 
though the  cause  of  action  is  for  tort  and  the 
damages  are  unliquidated.  Smith  v.  Chicago, 
etc.,  R.  Co.,  56  Iowa  720,  10  N.  W.  244 ;  Kan- 
sas Pac.  R.  Co.  V.  Thacher,  17  Kan.  92;  As- 
trand  v.  Brooklyn  Heights  R.  Co.,  24  Mise. 
(N.  Y.)  92,  53  N.  Y.  Suppl.  294,  28  N.  Y. 
Civ.  Proc.  113. 

Alimony. —  There  can  be  no  lien  on  alimony 
awarded  (Branth  v.  Branth,  10  N.  Y.  Suppl. 
638,  32  N.  Y.  St.  979,  19  N.  Y.  Civ.  Proc. 
28;  Weill  v.  Weill,  10  N.  Y.  Suppl.  627,  18 
N.  Y.  Civ.  Proc.  241),  unless  the  client  con- 
sented to  it  (Putnam  V.  Tennyson,  50  Ind. 
456). 

Award  of  arbitrators. —  The  lien  applies  to 
an  award  of  arbitrators  to  whom  a  pending 
suit  is  referred.  Hutchinson  V.  Howard,  15 
Vt.  544. 

Award  of  damages. — A  lien  may  be  charged 
against  an  award  of  damages.  Matter  of 
Lexington  Ave.  No.  1,  30  N.  Y.  App.  Div. 
602,  52  N.  Y.  Suppl.  203 ;  Grigg  v.  McNulty, 
5  Misc.  (N.  Y.)  334,  25  N.  Y.  Suppl.  504,  55 
N.  Y.  St.  210;  Hutchinson  v.  Howard,  15 
Vt.  544. 

Judgment  for  costs. —  The  lien  covers  a 
judgment  for  costs  (Matter  of  Lazelle,  16 
Misc.  (N.  Y.)  515,  40  N.  Y.  Suppl.  343; 
Lesher  v.  Roessner,  3  Hun  (N.  Y.)  217,  5 
Thomps.  &  C.  (N.  Y.)  674)  ;  but  damages 
for  delay  are  not  costs  (Sanborn  r.  Plow- 
man, 20  Tex.  Civ.  App.  484,  49  S.  W.  639). 
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to  the  enforcement  of  the  judgment,^  or  to  anything  on  which  the  judgment 
itself  is  a  lien.^  If  nothing  is  recovered,  or  if  there  is  no  cause  of  action,  there 
is  nothing  to  whicli  the  lien  can  attach.^^ 

b.  Counter-Claim.  A  lien  may  exist  on  a  counter-claim  resulting  in  an. 
affirmative  judgment  for  defendant.^^ 

e.  Fund  in  Custody  or  Control  of  Court.  While  there  is,  strictly  speaking,  na 
lien  on  any  fund  which  is  within  the  custody  or  control  of  the  court,^^  the  court 
may  award  attorney's  fees  out  of  the  fund.^^  Thus,  counsel  for  a  representative 
may  receive  remuneration  out  of  the  estate,^^  especially  if  he  procures  property 
for  the  estate      but  counsel  for  a  beneficiary  cannot  claim  payment  out  of  the 


82.  Newbert  i\  Cunningham,  50  Me.  •  231, 
79  Am.  Dec.  612;  Bickford  v.  Ellis,  50  Me. 
121;  Hobson  v.  Watson,  34  Me.  20,  56  Am. 
Dec.  632;  Woolf  v.  Jacobs,  45  N.  Y.  Super. 
Ct.  583;  Crouch  v.  Hoyt,  30  N.  Y.  Suppl.  406, 
62  N.  Y.  St.  126,  24  N.  Y.  Civ.  Proc.  60,  1 
N.  Y.  Annot.  Cas.  76  note;  Kipp  v.  Rapp,  7 
N.  Y.  Civ.  Proc.  316,  2  How.  Pr.  N.  S. 
(N.  Y.)  169;  Shackelton  v.  Hart,  12  Abb. 
Pr.  (N.  Y.)  325  note,  20  How.  P'r.  (N.  Y.) 
39;  Leighton  v.  Serveson,  8  S.  D.  350,  66 
N.  W.  938;  Clark  v.  Sullivan,  3  N.  D.  280, 
55  N.  W.  733.  Compare  Cornell  v.  Donovan, 
14  Daly  (N.  Y.)  292. 

Subjecting  land  to  payment  of  judgment. — 
The  lien  does  not  apply  to  an  equitable  pro- 
ceeding to  enforce  a  judgment  by  subjecting 
land  to  its  payment.  Gribble  v.  Ford, 
iTenn.  Ch.  1898)  52  S.  W.  1007;  McCoy  v. 
McCoy,  36  W.  Va.  772,  15  S.  E.  973. 

83.  Atlantic  Sav.  Bank  v.  Hetterick,  5 
Thcmps.  &  C.  (N.  Y.)  239. 

84.  Wilson  v.  House,  10  Bush  (Ky.)  406; 
Kipp  V.  Rapp,  7  N.  Y.  Civ.  Proc.  385,  2  How. 
Pr.  N.  S.  (N.  Y.)  169. 

Claims  against  government. — There  can  be 
no  lien,  properly  speaking,  on  money  in  the 
hands  of  the  government.  State  v.  Moore, 
40  Nebr.  854,  59  N.  W.  755,  25  L.  R.  A.  774; 
Manning  v.  Leighton,  65  Vt.  84,  26  Atl.  258, 
24  L.  R.  A.  684;  Burke  v.  Child,  21  Wall. 
(U.  S.)  441,  22  L.  ed.  623. 

Setting  apart  homestead. —  No  lien  arises 
on  an  application  for  the  setting  apart  of  a 
homestead.  Haygood  v.  Dannenberg  Co.,  102 
Ga.  24,  29  S.  E.  293. 

85.  Merchants  Nat,  Bank  v.  Armstrong, 
107  Ga.  479,  33  S.  E.  473;  Matter  of  Row- 
land, 55  N.  Y.  App.  Div.  66,  66  N.  Y.  Suppl. 
1121;  White  v.  Sumner,  16  N.  Y.  App.  Div. 
70,  44  N.  Y.  Suppl.  692 ;  Longyear  v.  Carter, 
88  Hun  (N.  Y.)  513,  34  N.  Y.  Suppl.  785,  68 
N.  Y.  St.  583,  2  N.  Y.  Annot.  Cas.  192;  Levis 
V,  Burke,  51  Hun  (N.  Y.)  7-1,  3  N.  Y.  Suppl. 
386,  20  N.  Y.  St.  789 ;  Pierson  v.  Safford,  30 
Hun  (N.  Y.)  521. 

86.  l^ew  York. —  Atlantic  Sav.  Bank  v. 
Hiler,  3  Hun  (N.  Y.)  209;  Matter  of  Lam- 
berson,  63  Barb.  (N.  Y.)  297;  Hoyt's  Estate, 
12  N.  Y.  Civ.  Proc.  208,  5  Dem.  SuVr.  (N.  Y.) 
432. 

North  Carolina. — Mordecai  v.  Devereux,  74 
N.  C.  673. 

Pennsylvania. —  Dubois'  Appeal,  38  Pa.  St. 
231,  80  Am.  Dec.  478;  Irwin  v.  Workman,  3 
Watts  (Pa.)  357. 

West  Virginia. — Fowler  v.  Lewis,  36  W.  Va. 
112,  14  S.  E.  447. 


United  States. —  U.  S.  v-.  Boyd,  79  Fed. 
858 ;  Pennsylvania  Finance  Co.  v.  Charleston, 
etc.,  R.  Co.,  46  Fed.  426. 

87.  Awarding  fees  out  of  fund. — McKelvy's 
Appeal,  108  Pa.  St.  615;  Weigand  v.  Alliance' 
Supply  Co.,  44  W.  Va.  133,  28  S.  E.  803;  Tut^ 
tie  V.  Clafiin,  86  Fed.  964;  Wardell  v.  Tren- 
outh,  8  Ont.  Pr.  142. 

Nature  of  power. — The  power  to  award  fees 
is  impersonal,  acting  on  the  res  alone  (Rum- 
sey  V.  Peoples  R.  Co.,  84  Mo.  App.  508 ) ,  so, 
where  the  res  is  beyond  the  control  of  the 
court,  the  attorney  must  seek  some  other 
remedy  (Rawlings  v.  New  Memphis  Gaslight 
Co.,  (Tenn.  1900)  60  S.  W.  206. 

88.  Counsel  for  representative. — Alabama. 

—  Lehman  v.  Tallassee  Mfg.  Co.,  64  Ala.  567. 
Florida. —  State  v.  Florida  Cent.  R.  Co.,  16 

Fla.  703. 

Illinois. —  Abend  v.  McKendree  College  En- 
dowment Fund  Com'rs,  174  111.  96,  50  N.  E. 
1052  [affirming  74  111.  App.  654]. 

Kentucky. —  Stone  v.  Wilson,  22  Kv.  L. 
Rep.  190,  56  S.  W.  817. 

Louisiana. —  Wells'  Succession,  24  La.  Ann. 
162. 

Neiv  York. —  Matter  of  Bailey,  31  Hun 
(N.  Y.)  608. 

Pennsylvania. —  Newbaker  v.  Alrieks,  5 
Watts  (Pa.)  183. 

South  Carolina. —  Brooks  v.  Brooks,  16 
S.  C.  621;  Nimmons  v.  Stewart,  13  S.  C.  445. 

Tennessee. —  State  v.  Edgefield,  etc.,  R.  Co., 
4  Baxt.  (Tenn.)  92;  Blount  Countv  Bank  v. 
Smith,  (Tenn.  Ch.  1898)  48  S.  W.  296.  Com- 
pare Manson  v.  Stacker,  (Tenn.  Ch.  1896) 
36  S.  W.  188. 

United  States.—  Needles  v.  Smith.  87  Fed. 
316,  58  U.  S.  App.  276,  32  C.  C.  A.  226. 

Counsel  opposed  to  representative  of  estate. 

—  The  counsel  for  tliose  who  oppose  the  rep- 
resentative cannot  be  paid  out  of  the  estate. 

(?cor(7iff.— Ball  v.  Vason,  50  Ga.  264. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v. 
Brown,  79  Md.  442,  29  Atl.  524. 

Massachusetts. —  Com.  r.  Mechanics  Mut. 
F.  Ins.  Co.,  122  Mass.  421. 

Minnesota. —  Dwiinvoll  r.  Badger,  74  Minn. 
405,  77  N.  W.  21{):  Merrick  v.  Bonness,  66 
Minn.  135,  68  N.  W.  850. 

Pcnnsi/lva)na. —  Com.  r.  Order  of  Solon, 
192  Pa.' St.  487,  43  Atl.  1084:  Newbaker  r. 
Alrieks,  5  Watts  (Pa.)  183. 

United  States.— UohhB  r.  McLean.  117  U.  8. 
567.  6  S.  Ct.  870.  29  L.  ed.  040. 

89.  Recovery  for  estate. — Spencer's  Appeal. 
(Pa.  1887)  9  Atl.  523:  Harrison  r.  Perea,  168 
U.  S.  311,  18  S.  Ct.  129,  42  L.  ed.  478. 
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estate,^  though  he  may  he  paid  out  of  his  cHent's  share,^^  or  from  the 
portions  of  those  beneficiaries  who  have  joined  in  the  proceedings,  or  have 
acquiesced  in  the  attorney's  exertions.^^  The  lien  may  also  apply  to  a  fund 
realized  from  a  successful  attempt  to  set  aside  a  fraudulent  conveyance.^^ 
But  counsel  has  no  lien  on  funds  in  the  hands  of  a  trustee  as  security  for 
a  client,^^  nor  on  a  fund  on  which  he  levies  when  it  was  entirely  covered  by 
prior  executions.^'^ 

d.  Judgments  of  Courts  Not  of  Reeord.  A  charging  lien  arises  only  in  courts 
of  record.  Accordingly,  a  lien  will  not  attach  to  a  judgment  of  a  probate,^^ 
anunicipal,^''^  or  justice's  court,^^  unless  such  court  is  a  court  of  record.^^ 

e.  Land.  Whether  the  charging  lien  applies  to  land  or  other  property  which 
is  the  subject  of  the  judgment  and  recovered  for  the  client  is  a  matter  of  dispute,^ 


Counsel  for  creditors  of  estate. —  WHere  at- 
torneys for  certain  creditors  of  an  estate  es- 
tablish a  fund  for  the  estate,  they  may  be 
paid  out  of  such  fund.  Bristol-Goodson  Elec- 
tric Light,  etc.,  Co.  v.  Bristol  Gas,  etc.,  Co., 
99  Tenn.  371,  42  S.  W.  19.  Com'pare  Rives  v. 
Patty,  74  Miss.  381,  20  So.  862,  60  Am.  St. 
Hep.  510. 

90.  Counsel  for  beneficiary. —  Lawrence  v. 
Townsend,  88  N.  Y.  24. 

91.  Payment  out  of  client's  share. — Justice 
V.  Justice,  115  Ind.  201,  16  N.  E.  615;  Kirk 
V.  Breed,  4  Ohio  Dec.  403,  3  Ohio  N.  P.  122; 
Coe  V.  Alabama  East,  etc.,  R.  Co.,  65  Fed.  16; 
Ex  p.  Plitt,  2  Wall.  .Jr.  C.  C.  (U.  S.)  453,  19 
Eed.  Cas.  No.  11,228. 

92.  Abert  v.  Taylor,  18  Ky.  L.  Rep.  615, 
37  S.  W.  676;  McGraw  v.  Canton,  74  Md.  554, 
22  Atl.  132  [distinguishing  Davis  v.  Gem- 
mell,  73  Md.  530,  21  Atl.  712]  ;  Howard  v. 
Charleston  First  Nat.  Bank,  (Va.  1897)  27 
S.  E.  492 ;  Georgia  Cent.  R.,  etc.,  Co.  v.  Pet- 
tus,  113  U.  S.  116,  5  S.  Ct.  387,  28  L.  ed. 
915;  Mahone  v.  Southern  Tel.  Co.,  33  Fed. 
702. 

93.  Setting  aside  fraudulent  conveyance. — 

Grant  v.  Lookout  Mountain  Co.,  93  Tenn.  691, 

28  S.  W.  90,  27  L.  R.  A.  98 ;  Boring  v.  Jobe, 
(Tenn.  Ch.  1899)  53  S.  W.  763;  Adams  v. 
Kehlor  Milling  Co.,  38  Fed.  281. 

94.  Funds  in  hands  of  trustee. —  Mooney  v. 
Mooney,  29  Misc.  (N.  Y.)  707,  62  N.  Y. 
Suppl.  769. 

95.  Prior  levy  of  execution. —  Mitchell  v. 
Atkins,  71  Ga.  680. 

96.  Probate  court. —  McCaa  v.  Grant,  43 
Ala.  262;  Devin  v.  Patchin,  26  N.  Y.  441; 
Adee  v.  Adee,  55  N.  Y.  App.  Div.  63,  66  N.  Y. 
Suppl.  1101;  Flint  v.  Van  Dusen,  26  Hun 
(N.  Y.)  606;  Smith  v.  Central  Trust  Co.,  4 
Dem.  Surr.  (N.  Y.)  75. 

97.  Municipal  court. —  Drago  v.  Smith,  92 
Hun  (N.  Y.)  536,  36  N.  Y.  Suppl.  975,  72 
2"^.  Y.  St.  418 ;  People  v.  Fitzpatrick,  35  Misc. 
(N.  Y.)  456,  71  N.  Y.  Suppl.  191. 

98.  Justice's  court. — ^Read  v.  Joselyn,  Sheld. 
<N.  Y.)  60. 

99.  Matter  of  Rowland,  55  N.  Y.  App.  Div. 
66,  66  N.  Y.  Suppl.  1121;  Matter  of  Regan, 

29  Misc.  (N.  Y.)  527,  61  N.  Y.  Suppl.  1074, 
7  N.  Y.  Annot.  Cas.  165. 

Appellate  court. —  The  granting  of  a  lien 
is  an  exercise  or  original  jurisdiction,  and 
hence  not  within  the  power  of  a  court  hav- 
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ing  only  appellate  jurisdiction.  Preston  v. 
Daniels,  2  Greene  (Iowa)  536. 

1.  Alabama. —  Contra,  McWilliams  v.  Jen- 
kins, 72  Ala.  480;  McCullough  v.  Flournoy, 
69  Ala.  189;  Lee  v.  Winston,  68  Ala.  402. 
Compare  Higley  v.  White,  102  Ala.  604,  15 
So.  141. 

Arkansas. —  McCain  v.  Portis,  42  Ark.  402 ; 
Lane  v.  Hallum,  38  Ark.  385.  Compare 
Hanger  v.  Fowler,  20  Ark.  667. 

Colorado.—  Fillmore  v.  Wells,  10  Colo.  228, 
15  Pac.  343,  3  Am.  St,  Rep.  567. 

Georgia. —  Wooten  v.  Denmark,  85  Ga.  578, 
11  S.  E.  861. 

Illinois. —  Contra,  Humphrey  v.  Browning, 
46  HI.  476,  95  Am.  Dec.  446. 

Kentucky. —  Eginton  v.  Rusk,  3  Ky.  L.  Rep. 
689 ;  Reid  v.  Punch,  2  Ky.  L.  Rep.  62. 

Michigan. —  See  Kilbourne  v.  Wiley,  124 
Mich.  370,  83  N.  W.  99. 

Mississippi. —  Contra,  Martin  v.  Harring- 
ton, 57  Miss.  208. 

Neio  York.—  Adee  v.  Adee,  55  N.  Y.  App. 
Div.  63,  66  N.  Y.  Suppl.  1101 ;  West  v.  Bacon, 
13  N.  Y.  App.  Div.  371,  43  N.  Y.  Suppl.  206. 

Rhode  Island. —  Contra,  Cozzens  v.  Whit- 
ney, 3  R.  I.  79. 

Tennessee. —  Perkins  v.  Perkins,  9  Heisk. 
(Tenn.)  95;  Hunt  v.  McClanahan,  1  Heisk. 
(Tenn.)  503;  Brown  v.  Bigley,  3  Tenn.  Ch. 
618. 

Vermont. — Contra,  Smalley  v.  Clark,  22  Vt. 
598. 

West  Virginia. —  Contra,  McCoy  v.  McCoy, 
36  W.  Va.  772,  15  S.' E.  973;  Hogg  v.  Dower, 
36  W.  Va.  200,  14  S.  E.  995 ;  Fowler  v.  Lewis, 
36  W.  Va.  112,  14  S.  E.  447. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 

§  m. 

Defeating  the  attempted  probate  of  a  will 

has  been  held  to  be  a  recovery  of  land  for 
the.  heirs.  Johnson  v.  Breckinridge,  4  Ky.  L. 
Rep.  994.  But  the  attorney  for  a  legatee 
who  obtains  the  probate  of  a  will  has  no  lien 
on  the  legacy.  Fuller  v.  Cason,  26  Fla.  476, 
7  So.  870;  Gentile  v.  Plasencia,  10  La.  Ann. 
203. 

Partition. —  An  allotment  of  land  in  parti- 
tion will  not  give  rise  to  a  lien.  Gladney  v. 
Rush,  68  Ark.  80,  56  S.  W.  448;  Gibson  v. 
Buckner,  65  Ark.  84,  44  S.  W.  1034;  Martin 
V.  Kennedy,  83  Ky.  335;  Cozzens  v.  Whitney, 
3  R.  I.  79.  Compare  Cooper  v.  Cooper,  27 
Misc.  (N.  Y.)  595,  59  N.  Y.  Suppl.  86;  New- 
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but  it  is  distinctly  established  that  it  does  not  apply  to  property  defended  for 
the  cUent.'^ 

f.  Proceeds  of  Judgment.  The  general  equitable  principle  of  following  the 
res  into  whatever  form  it  may  be  converted  usually  applies  to  the  proceeds  of  a 
judgment.^ 

g.  Property  Exempt  From  Execution.  The  fact  that  property  is  exempt  from 
execution  does  not  relieve  it  from  the  Uen.^ 

2.  Possessory  Lien  —  a.  In  General.  If  the  relationship  of  attorney  and  client 
exists,  the  possessory  lien  will  cover,  in  general,  any  property  of  any  sort  belong- 
ing to  the  client,  and  held  by  the  attorney.^  It  includes  ordinary  legal  documents 
of  the  client  in  the  possession  of  the  attorney,^  or  money  collected  by  the  attor- 


baker  v.  Alricks,  5  Watts  (Pa.)  183;  Keith 
V.  Fitzhugh,  15  Lea  (Tenn.)  49. 

%.  This  distinction  is  based  on  the  words 
of  the  statute,  which  provide  liens  only  on 
"  recovery." 

Alabama. —  Lee  v.  Winston,  68  Ala.  402; 
Hinson  v.  Gamble,  65  Ala.  605. 

Arkansas. — Oreer  v.  Ferguson,  56  Ark.  324, 
19  S.  W.  966 ;  Hershy  v.  Du  Val,  47  Ark.  86, 
14  S.  W.  469. 

Georgia. —  Hodnett  v.  Bonner,  107  Ga.  452, 
33  S.  E.  416.  But  see  Fry  v.  Calder,  74  Ga. 
7,  where  it  is  said  that  defeating  ninety  per 
cent  of  the  liens  claimed  on  land  is  a  "  re- 
covery "  of  the  land  within  the  statute. 

Kentucky. —  Greenhill  v.  Bowling,  13  Ky. 
L.  Kep.  495;  -Eginton  v.  Rusk,  3  Ky.  L.  Rep. 
689. 

Louisiana. —  Weil  v.  Levi,  40  La.  Ann.  135, 
3  So.  559. 

Ohio. —  Goslin  v.  Campbell,  7  Ohio  Dec. 
(Reprint)  456,  3  Cine.  L.  Bui.  369. 

Tennessee. —  Garner  v.  Garner,  1  Lea 
(Tenn.)  29. 

3.  Alabama. —  Higley  v.  White,  102  Ala. 
604,  15  So.  141. 

Arkansas. —  Porter  v.  Hanson,  36  Ark.  591. 
California. —  Hoffman  v.  Vallejo,  45  Cal. 
564. 

Florida. —  Randall  v.  Archer,  5  Fla.  438. 

Georgia. —  May  v.  Sibley,  69  Ga.  133;  Yar- 
borough  V.  Lumpkin,  52  Ga.  280 ;  Morrison  v. 
Ponder,  45  Ga.  167. 

Kentucky. —  Isom  v.  Bell,  7  Ky.  L.  Rep. 
589.  Compare  Morton  v.  Hallam,  89  Ky.  165, 
11  Ky.  L.  Rep.  447,  12  S.  W.  187. 

New  York. — Matter  of  Gates,  51  N.  Y.  App. 
Div.  350,  64  N.  Y.  Suppl.  1050.  Compare 
Goodrich  v.  McDonald,  112  N.  Y.  157,  19 
N".  K  649,  20  N.  Y.  St.  509 ;  Reavey  v.  Clark, 
9  N.  Y.  Suppl.  216,  30  N.  Y.  St.  535,  18  N.  Y. 
Civ.  Proc.  272. 

Tennessee. —  Wright  v.  Dufield,  2  Baxt. 
(Tenn.)  218. 

Virginia. —  Fitzgerald  v.  Irby,  99  Va.  81, 
37  S.  E.  777. 

Contra,  Luneau  v.  Edwards,  39  La.  Ann. 
876,  6  So.  24;  Stewart  V.  Flowers,  44  Miss. 
513,  7  Am.  Rep.  707. 

4.  Strohecker  v.  Irvine,  76  Ga.  639,  2  Am. 
St.  Rep.  62. 

5.  Kentucky. —  Mcintosh  v.  Bach,  (Kv. 
1901)  62  S.  W.  515. 

Louisiana. —  Hodges  v.  Ory,  48  La.  Ann,  54, 
18  So.  899. 


Mississippi. —  Stewart  v.  Flowers,  44  Miss. 
513,  7  Am.  Rep.  707. 

New  York.— Cory  v.  Harte,  13  Daly  (N.  Y.) 
147. 

Vermont. —  Weed  Sewing  Mach.  Co,  v.  Bou- 
telle,  56  Vt.  570,  48  Am.  Rep.  821, 

United  States. —  Pennsylvania  Finance  Co, 
V.  Charleston,  etc,  R,  Co,,  46  Fed,  426;  In  re 
Wilson,  12  Fed.  235, 

England. —  Bozon  v.  Bolland,  3  Jur.  884,  4 
Jur.  763,  9  L,  J,  Ch,  123,  4  Myl,  &  C,  354,  18 
Eng,  Ch,  354;  Friswell  v.  King,  15  Sim.  191, 
38  Eng,  Ch,  191 ;  Ex  p.  Pemberton,  18  Ves.  Jr. 
282;  Ex  p.  Sterling,  16  Ves,  Jr,  258,  10  Rev. 
Rep.  177, 

6.  Alabama. —  Mosely  v.  Norman,  74  Ala. 
422. 

Arkansas. — Compton  v.  State,  38  Ark,  601 ; 
Gist  V.  Hanly,  33  Ark,  233, 

Illinois.— Sa^nders  v.  Seelye,  128  111,  631, 
21  K  E,  601  [affirming  27  111.  App,  288], 

Kentucky. —  Mcintosh  v.  Bach,  (Kv.  1901) 
62  S,  W,  515, 

Mississippi. —  Stewart  V.  Flowers,  44  Miss. 
513,  7  Am,  Rep.  707. 

New  Hampshire. —  Dennett  v.  Cutts,  11 
N.  H.  163, 

New  York. —  Fairbanks  r.  Sargent,  39  Hun 
(K  Y.)  588  [affirmed  in  104  N.  Y,  108,  9 
N.  E.  870,  56  Am.  Rep.  490]  ;  Schwartz  r. 
Jenney,  21  Hun  (N.  Y,)  33:  Matter  of  Rus- 
sell, 1  How.  Pr,  (N.  Y.)  149:  St.  John  v, 
Diefendorf,  12  Wend.  (N,  Y.)  261, 

Ore^ow,— State  v.  Lucas,  24  Oreg,  168.  33 
Pac.  538, 

Pennsylvania.— Dnhois'  Appeal,  38  Pa.  St. 
231,  80  Am.  Dec.  478  [overruling  Walton  r. 
Dickerson,  7  Pa.  St.  376]. 

Tennessee. —  McDonald  r.  Cliarleston.  etc., 
R.  Co.,  93  Tenn,  281,  24  S.  W.  2.V2. 

Vermont. —  Weed  Sewing  ^fach.  Co.  r.  Bou- 
telle,  56  Vt.  570,  48  Am.  Kep.  821. 

Wisconsin. —  Howard  r.  Osceola.  '22  Wis. 
453, 

United  Stafcs.—McVhori^ow  v.  Cox.  96  U.  S. 
404,  24  L,  ed.  746;  Pennsylvania  Finance  Co, 
V.  Charleston,  etc,  R.  Co.,"  52  Fed.  526:  Tn  it 
Wilson.  12  Fed.  235:  Leszvnskv  r.  :Merritt.  0 
Fed.  688:  In  rc  Brown,  4  Fed.  "Cas,  No.  1,984, 
5  Law  Rep,  324,  1  N,  Y,  Les;.  Obs.  60. 

See  5  Cent.  Diiz.  tit.  "Attornov  and  Client." 
§  403. 

Relinquishment  or  inspection  of  papers. — 
lender  certain  circtnnstnncos.  cspcHMall\-  where 
the  papers  are  needed  for  use  in  a  suit  pend- 
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ney.'''  A  lien  cannot  be  claimed,  however,  on  a  will^  or  on  public  records  of  any 
kind.^ 

b.  Property  Delivered  For  Special  Purpose.  An  attorney  has  no  lien  on  prop- 
erty placed  in  his  hands  for  a  special  purpose  under  such  circumstances  that  a 
trust  arises  which  is  inconsistent  with,  or  adverse  to,  the  claim  of  a  lien.^*^ 

e.  Property  Delivered  in  Representative  Capacity.  An  attorney  may  claim 
a  lien  on  property  belonging  to  an  estate,  placed  in  liis  hands  by  the  representa- 
tive of  that  estate  in  his  representative  capacity,  for  services  rendered  him  in  such 
capacity.^^ 


ing  (Pennsylvania  Finance  Co.  v.  Charleston, 
etc.,  E.  Co.,  48  Fed.  45),  the  court  may,  in 
its  discretion,  order  the  attorney  to  relinquish 
these  papers  ( Cunningham  v.  Widing,  5  Abb. 
Pr.  (N.  Y.)  413;  Trust  v.  Repoor,  15  How. 
Pr.  (N.  Y.)  570;  Leszynsky  v.  Merritt,  9  Fed. 
G88 ;  Ex  p.  Horsfall,  7  B.  &  C.  528,  6  L.  J. 
K.  B.  0.  S.  48,  1  M.  &  R.  306,  31  Rev.  Rep. 
266,  14  E.  C.  L.  239.  But  see  Davis  v.  Davis, 
90  Fed.  791),  or  to  allow  an  inspection  and 
copy  of  them  (Pennsylvania  Finance  Co.  v. 
Charleston,  etc.,  R.  Co.,  48  Fed.  45 ) . 

7.  Money  collected. —  Georgia. —  McDonald 
V.  Napier,  14  Ga.  89. 

Indiana. —  Union  Mut.  L.  Ins.  Co.  v.  Bu- 
chanan, 100  Ind.  63. 

Louisiana. —  Butchers'  Union  Slaughter- 
house, etc.,  Co.  V.  Crescent  City  Live  Stock 
Landing,  etc.,  Co.,  41  La.  Ann.  355,  6  So.  508. 

Michigan. —  Dowling  v.  Eggeman,  47  Mich. 
171,  10  N.  W.  187. 

Mississippi. —  Stewart  v.  Flowers,  44  Miss. 
513,  7  Am.  Rep.  707. 

Nebraska. —  Van  Etten  v.  State,  24  Nebr. 
734,  40  N.  W.  289,  1  L.  R.  A.  669. 

Neiv  Hampshire. — Wells  v.  Hatch,  43  N.  H. 
246. 

New  Jersey. —  Sparks  v.  McDonald,  (N.  J. 
1898)  41  Atl.  369. 

Neto  York. —  Matter  of  Knapp,  85  N.  Y. 
284;  Bowling  Green  Sav.  Bank  v.  Todd,  52 
N.  Y.  489 ;  Krone  v.  Klotz,  3  N.  Y.  App.  Div. 
587,  38  N.  Y.  Suppl.  225,  73  N.  Y.  St.  719, 
25  N.  Y.  Civ.  Proc.  320,  3  N.  Y.  Annot.  Cas. 
36;  Lorillard  v.  Barnard,  42  Hun  (N.  Y.) 
545. 

North  Carolina. —  Wiley  v.  Logan,  95  N.  C. 
358. 

Ohio. —  Christy  v.  Douglas,  Wright  (Ohio) 
485;  Fargo  Gas  Light,  etc.,  Co.  v.  Greer,  18 
Ohio  Cir.  Ct.  589. 

Pennsylvania. —  Dubois'  Appeal,  38  Pa.  St. 
231,  80  Am.  Dec.  478;  Balsbaugh  v.  Frazer, 
19  Pa.  St.  95;  Com.  v.  Herr,  1  Pearson  (Pa.) 
328. 

Tennessee. —  Foster  v.  Jackson,  8  Baxt. 
(Tenn.)  433;  Read  v.  Bostick,  6  Humphr. 
(Tenn.)  321. 

Texas. —  Randolph  v.  Randolph,  34  Tex. 
181. 

Vermont.—  Scott  v.  Darling,  66  Vt.  510,  29 
Atl.  993. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  400. 

Only  enough  money  can  be  held  under  the 
lien  to  satisfy  the  claim  of  the  attorney.  The 
surplus  must  be  paid  to  the  client.  Char- 
boneau  v.  Orton,  43  Wis.  96;   Jeffries  V. 
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Laurie,  23  Fed.  786.  The  court  may  even  or- 
der the  attorney  to  deposit  the  money  claimed 
in  the  hands  of  a  trustee  to  await  the  adju- 
dication of  his  claim.  Matter  of  Rowland,  55 
N.  Y.  App.  Div.  66,  66  N.  Y.  Suppl.  1121. 

8.  Will.—  Balch  v.  Symes,  Turn.  &  R.  87, 
23  Rev.  Rep.  195,  12  Eng.  Ch.  87;  Georges 
Georges,  18  Ves.  Jr.  294. 

9.  Public  records. —  Wright  v.  Cobleigh,  21 
N.  H.  331;  Dodson  v.  Riddle,  1  Ohio  Dec. 
(Reprint)  54,  1  West.  L.  J.  393;  Clifford  v. 
Turrlll,  2  De  G.  &  Sm.  1,  12  Jur.  428. 

10.  Massachusetts. —  Newell  v.  West,  149 
Mass.  520,  21  N.  E.  954. 

New  Jersey. —  Bracher  v.  Olds,  60  N.  J.  Eq. 
449,  46  Atl.  770. 

New  York. —  West  v.  Bacon,  164  N.  Y.  425, 
58  N.  E.  522;  Henry  v.  Fowler,  3  Daly 
(N.  Y.)  199. 

Oregon. —  State  v.  Lucas,  24  Oreg.  168,  33 
Pac.  538. 

Rhode  Island. —  Anderson  v.  Bosworth,  15 
R.  I.  443,  8  Atl.  339,  2  Am.  St.  Rep.  910. 

Texas. —  Maxey  v.  Besser,  44  Tex.  506. 

Vermont. —  Goodrich  v.  Mott,  9  Vt.  395. 

United  States. —  In  re  Brown,  4  Fed.  Cas. 
No.  1,984,  5  Law  Rep.  324,  1  N.  Y.  Leg.  Obs. 
69. 

England. —  Pelly  v.  Wathen,  7  Hare  351, 
14  Jur.  9,  18  L.  J.  Ch.  381,  27  Eng.  Ch.  351; 
Lawson  v.  Dickinson,  8  Mod.  306;  Balch  v. 
Symes,  Turn.  &  R.  87,  23  Rev.  Rep.  195,  12 
Eng.  Ch.  87. 

Retention  after  accomplishment  of  special 
purpose. —  Where  property  given  to  an  attor- 
ney for  a  special  purpose  is  left  in  his  hands 
after  the  termination  of  the  particular  trans- 
action, the  character  of  the  attorney's  posses- 
sion will  be  presumed  to  have  changed,  and  a 
lien  will  arise  on  such  property  of  his  client 
as  remains  in  his  hands.  Ex  p.  Pemberton, 
18  Ves.  Jr.  282;  Ex  p.  Sterling,  16  Ves.  Jr. 
258,  10  Rev.  Rep.  177. 

11.  Executor. —  Matter  of  Knapp,  85  N.  Y. 
284;  Arkenburgh  v.  Little,  64  N.  Y.  Suppl. 
742;  De  Lamater  v.  McCaskie,  4  Dem.  Surr. 
( N.  Y. )  549. 

Guardian. —  Monget  v.  Tessier,  5  La.  Ann. 
165;  Matter  of  Holland  Trust  Co.,  76  Hun 
(N.  Y.)  323,  27  N.  Y.  Suppl.  687,  59  N.  Y. 
St.  85. 

Trustee. —  Matter  of  King,  61  N.  Y.  App. 
Div.  152,  70  N.  Y.  Suppl.  356. 

The  charging  lien  may  arise  although  the 
client  is  a  representative  and  the  estate  is 
charged.  Lee  v.  Van  Voorhis,  78  Hun  ( N.  Y.) 
575,  29  N.  Y.  Suppl.  571,  61  N.  Y.  St.  220 
[affirmed  in  145  N.  Y.  603,  40  N.  E.  164]. 
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G.  Attorneys  Entitled  to  Lien  —  l.  In  General.  Only  attorneys  employed 
under  a  valid  contract  can  claim  a  lien  on  the  judgment  recovered. -^^ 

2.  Associate  Counsel.  An  assistant  counsel  may  claim  a  lien  when  his 
employment  was  authorized  by  the  client,^^  unless  the  statute  confines  the  lien  to 
the  attorney  of  record.^* 

H.  Priority  of  Lien — l.  In  General.  An  attorney's  lien  covers  only  the 
interest  of  the  client  in  the  property  charged,  and  is  subject  to  any  rights  in  the 
property  which  are  vahd  against  the  client  at  the  time  the  lien  attaches/^^  The 
lien  when  perfected,  however,  is  held  to  be  superior  to  claims  subsequently 
attaching,  by  garnishment  or  otherwise,  of  the  creditors  of  the  client.^^    The  lien 


12.  Compton  v.  State,  38  Ark.  601  (hold- 
ing that  no  lien  arises  where  a  public  officer 
retaining  counsel  has  no  authority  to  do  so)  ; 
Davis  V.  Sharron,  15  B.  Mon.  (Ky.)  64  (hold- 
ing that  no  lien  arises  where  the  contract  of 
employment  is  champertous ) . 

Attorney  of  other  state. — A  lien  may  be  al- 
lowed although  the  attorney  is  not  licensed 
in  the  state  where  he  assisted  in  the  cause. 
Taylor  v.  Badoux,  (Tenn.  Ch.  1899)  58  S.  W. 
919. 

An  attorney  for  the  real  party  in  interest 

has  a  lien  on  the  judgment  although  he  was 
not  employed  by  the  nominal  party.  McGregor 
V.  Comstock,  28  N.  Y.  237. 

A  lien  cannot  be  claimed  against  an  admin- 
istrator for  services  rendered  the  intestate. 
Foss  V.  Cobler,  105  Iowa  728,  75  N.  W.  516; 
January  v.  Mansell,  4  Bibb  (Ky.)  566. 

One  partner  in  a  firm  of  attorneys  cannot 
claim  a  lien  for  his  individual  fee  on  other 
matters,  on  property  or  funds  intrusted  to  the 
partnership.  Bowling  Green  Sav.  Bank  v. 
Todd,  64  Barb.  (N.  Y.)  146. 

13.  Associate  counsel. — Jackson  v.  Clopton, 
66  Ala.  29;  People  v.  Pack,  115  Mich.  669, 
74  N.  W.  185;  Heavenrich  v.  Kelley,  111 
Mich,  163,  69  N.  W.  226;  Balsbaugh  v. 
Frazer,  19  Pa.  St.  95 ;  Massachusetts,  etc., 
Constr.  Co.  v.  Gill's  Creek  Tp.,  48  Fed.  145. 
See  also  Harwood  v.  La  Grange,  137  N.  Y. 
.538,  32  N.  E.  1000,  50  N,  Y.  St.  30. 

"Where  the  client  made  no  contract  with  the 
assistant  counsel  the  latter  can  claim  no  lien. 
Larned  v.  Dubuque,  86  Iowa  166,  53  N.  W. 
105. 

The  lien  may  be  enforced  by  motion  against 
money  collected  by  a  co-attorney.  Smith  v. 
Goode,  29  Ga.  185.  But  see  Taylor  v.  Long 
Island  R.  Co.,  38  N.  Y.  App.  Div.  595,  56 
N.  Y.  Suppl.  665,  holding  that  the  court- can- 
not order  assistant  counsel  to  pay  to  the 
counsel  of  record,  as  the  relationship  between 
them  is  simply  that  of  debtor  and  creditor. 

14.  Attorney  of  record. —  Brown  v.  New 
York,  9  Hun  (N.  Y.)  587;  Kennedy  v.  Car- 
rick,  18  Misc.  (N.  Y.)  38,  40  N.  Y.  SuppL 
1127;  Foster  v.  Danforth,  59  Fed.  750. 

15.  Claims  previously  attaching. — Alabama. 
—  Ex  p.  Lehman,  59  Ala.  631. 

Connecticut. —  Gager  v.  Watson,  11  Conn. 
168;  Rumrill  v.  Huntington,  5  Day  (Conn.) 
163. 

District   of   Columbia. —  Van   Riswick  v. 
Lamon,  2  MacArthur  (D.  C.)  172. 
Georgia. —  Waters  v.  Greenwav,  17  Ga.  592. 
Illinois.— B.3iwk  v.  Ament,  28  111.  App.  390. 


Iowa. —  Ward  v.  Sherboiidy,  96  Iowa  477, 
65  N.  W.  413;  Des  Moines  Gas  Co.  v.  West, 
50  Iowa  16. 

Kentucky. —  Montgomery  v.  Garr,  18  Ky. 
L.  Rep.  607,  37  S.  W.  580;  McAfee  v.  Rur- 
rack,  1  Ky.  L.  Rep.  347. 

Tennessee. —  Blackburn  v.  Clarke,  85  Tenn. 
506,  3  S.  W.  505;  Hays  v.  Dalton,  5  Lea 
(Tenn.)  555.  See  also  Neil  v.  Staten,  7 
Heisk.  (Tenn.)  290. 

Texas. —  Meyers  v.  Bloon,  20  Tex.  Civ.  App. 
554,  50  S.  W.  217. 

Vermont. —  Weed  Sewing  Maeh.  Co.  v. 
Boutelle,  56  Vt.  570,  48  Am.  Rep.  821; 
Walker  v.  Sargeant,  14  Vt.  247. 

West  Virginia. —  Bent  v.  Lipscomb,  45 
W.  Va.  183,  31  S.  E.  907,  72  Am.  St.  Rep. 
815;  Renick  v.  Ludington,  16  W.  Va.  378. 

United  States. —  Gregory  v.  Pike,  67  Fed. 
837,  21  U.  S.  App.  658,  15  C.  C.  A.  33;  Penn- 
sylvania Finance  Co.  v.  Charleston,  etc.,  R. 
Co.,  52  Fed.  678.  See  also  De  Chambrun  v. 
Cox,  60  Fed.  471,  20  U.  S.  App.  347,  9  C.  C.  A. 
86. 

England. —  Wakefield  v.  Newbon.  6  Q.  B. 
276,  8  Jur.  735,  13  L.  J.  Q.  B.  258,  51  E.  C.  L. 
276;  Pratt  v.  Vizard,  5  B.  &  Ad.  808,  2  L.  J. 
K.  B.  7,  2  N.  &  M.  455,  27  E.  C.  L.  340; 
Hollis  V.  Claridge,  4  Taunt.  807. 

Assignment  of  claim  pending  suit  will  de- 
feat the  lien  if  made  before  judgment  is  en- 
tered (Potter  V.  Mayo,  3  Me.  '34,  14  Am.  Dec. 
211.  Contra,  Mosely  v.  Norman.  74  Ala.  422; 
New  York  Cent.  Trust  Co.  v.  Richmond,  etc., 
R.  Co.,  105  Fed.  803,  45  C.  C.  A.  00:  Frink 
V.  MeComb,  60  Fed.  480.  See  also  Kev  r. 
U.  S.  Bank,  1  Hayw.  &  H.  (U.  S.)  74,  14  Fed. 
Cas.  No.  7,746),  or  before  notice  is  given 
where  notice  is  neeessarv  (Jennings  r.  Bacon, 
84  Iowa  403,  51  N.  W.  i5). 

The  purchaser  of  property  pending  a  suit 
in  regard  to  it  takes  subject  to  an  attorney's 
lien.  McCain  r.  Portis.  42  Ark.  402:  Porter 
V.  Hanson,  36  Ark.  591  :  Suwannee  Turpentine 
Co.  v.  Baxter,  109  Ga.  597,  35  S.  E.  142: 
O'Brien  v.  Whitehead,  75  Ga.  751.  Contra, 
La  Framboise  r.  Grow,  56  111.  197.  See  also 
Lovett  r.  IMoore,  98  Ga.  158,  26  S.  E.  498: 
Mays  r.  Sanders,  90  Tex.  132,  37  S.  W.  595. 

16.  Claims  subsequently  attaching.  — 
Georgia. —  llargett  r.  McCadden,  107  Ga.  773. 
33  S.  E.  666:  Morris<m  r.  Ponder,  45  Ga. 
167.  See  also  Coleman  r.  Austin,  99  Ga.  629, 
27  S.  E.  763. 

Indiana. —  Justice  r.  Justice,  115  Ind.  201,. 
16  N.  E.  615. 

Iowa. —  Myers  V.  McHugh,  16  Iowa  335. 
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in  sucli  case  has  also  been  held  to  be  superior  to  the  claims  of  an  assignee  of  the 
judgment.^''' 

2.  Over  Right  of  Set-Off.    In  some  states  it  is  held  that  the  attorney's  charg- 
ing lien  is  superior  to  the  rights  of  the  adverse  party  under  the  statute  of  set-off. 
In  other  states  the  lien  is  held  to  be  subject  to  the  right  of  the  opposing  party  to 
a  set-off,^^  though  it  is  also  held  that  it  will  not  be  suspended  for  the  purpose  of 


Massachusetts. —  Thayer  v.  Danielsf  113 
Mass.  129. 

Minnesota. —  Henry  v.  Traynor.  42  Minn. 
234,  44  N.  W.  11. 

New  York. —  Palmer  v.  Palmer,  24  Misc. 
(N.  Y.)  217,  53  N.  Y.  Suppl.  538;  Dienst  v. 
McCaffrey,  32  N.  Y.  Suppl.  818,  66  N.  Y.  St. 
200,  24  N.  Y.  Civ.  Proc.  238. 

Tennessee.— Winchester  v.  Heiskell,  16  Lea 
(Tenn. )  556;  Damron  v.  Robertson,  12  Lea 
(Tenn.)  372;  Brown  v.  Bigley,  3  Tenn.  Ch. 
618. 

Vermont. —  Weed  Sewing  Mach.  Co.  v. 
Boutelle,  56  Vt.  570,  48  Am.  Rep.  821. 

United  States. —  Lawrence  v.  U.  S.,  71  Fed. 
228. 

An  attorney's  fee  for  the  settlement  of  an 
estate  takes  precedence  over  the  claims  of 
the  creditors  of  the  deceased.  Wells'  Succes- 
sion, 24  La.  Ann.  162. 

Garnishment  of  sum  collected. — An  attor- 
ney, having  claims  in  his  hands  for  collection, 
is  entitled  to  an  allowance  for  his  fees  when 
they  are  garnished  in  his  hands.  Daigle  v. 
Bird,  22  La.  Ann.  138. 

17.  Claims  of  assignee  of  judgment. — Ala- 
hama. —  Mosely  v.  Norman,  74  Ala.  422. 

Arkansas. —  McCain  v.  Portis,  42  Ark.  402; 
Sexton  V.  Pike,  13  Ark.  193. 

Colorado. —  Davidson  v.  La  Plata  County, 
26  Colo.  549,  59  Pac.  46. 

Indiana. —  Peterson  v.  Struby,  25  Ind.  App. 
19,  56  N.  E.  733,  57  N.  E.  599. 

Minnesota. —  Gill  v.  Truelsen,  39  Minn.  373, 
40  N.  W.  254. 

Nebraska.— Y Sites  i?.  Kinney,  33  Nebr.  853, 
51  N.  W.  230. 

New  York. —  Matter  of  Gates,  51  N.  Y. 
App.  Div.  350,  64  N.  Y.  Suppl.  1050 ;  Sweet  v. 
Bartlett,  4  Sandf.  (N.  Y.)  661;  Guliano  v. 
Whitenack,  9  Misc.  (K  Y.)  562,  30  N.  Y. 
Suppl.  415,  C2  N.  Y.  St.  84,  24  N.  Y.  Civ. 
Proc.  55,  1  N.  Y.  Annot.  Cas.  75;  Ward  v. 
Lee,  13  Wend.  (N.  Y.)  41. 

Tennessee. —  Cunningham  v.  McGrady,  2 
Baxt.  (Tenn.)  141;  Taylor  ^J.  Badoux,  (Tenn. 
Ch.  1899)  58  S.  W.  919. 

Vermont. —  Parker  v.  Parker,  71  Vt.  387, 
45  Atl.  756;  Heartt  v.  Chipman,  2  Aik.  (Vt.) 
162. 

West  Virginia. —  Renick  v.  Ludington,  16 
W.  Va.  378. 

18.  Superiority  of  lien  to  set-off. — Florida. 
—  Carter  v.  Davis,  8  Ela.  183;  Carter  v.  Ben- 
nett, 6  Fla.  214. 

Illinois. —  Brent  v.  Brent,  24  111.  App.  448. 

Indiana. —  Puett  v.  Beard,  86  Ind.  172,  44 
Am.  Rep.  280 ;  Adams  v.  Lee,  82  Ind.  587. 

Kansas. —  Leavenson  v.  Lafontalie,  3  Kan. 
523. 

Maine. —  Peirce  v.  Bent,  69  Me.  381;  Strat- 
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ton  V.  Hussey,  62  Me.  286;  Hooper  t>.  Brun- 
dage,  22  Me.  460. 

Massachusetts. —  See  Little  v.  Rogers,  2 
Mete.  (Mass.)  478. 

Michigan. —  Kinney  v.  Tabor,  62  Mich.  517, 
29  N.  W.  86,  512. 

Minnesota. —  See  Lindholm  v.  Itasca  Lum- 
ber Co.,  64  Minn.  46,  65  N.  W.  931. 

Neto  Hampshire. —  Rowe  v.  Langley,  49 
N.  H.  395 ;  Currier  v.  Boston,  etc.,  R.  Co.,  37 
N.  H.  223 ;  Shapley  v.  Bellows,  4  N.  H.  347. 

New  Jersey. — Phillips  v.  Mackay,  54 
N.  J.  L.  319,  23  Atl.  941;  Terney  v.  Wilson, 
45  N.  J.  L.  282 ;  Brown  v.  Hendrickson,  39 
N.  J.  L.  239. 

New  York. — Perry  v.  Chester,  53  N.  Y.  240 ; 
Bevins  v.  Albro,  86  Hun  (N.  Y.)  590,  33 
N.  Y.  Suppl.  1079,  67  K  Y.  St.  783;  Delaney 
V.  Miller,  84  Hun  (N.  Y.)  244,  32  N.  Y. 
Suppl.  505,  65  N.  Y.  St.  834,  1  N.  Y.  Annot. 
Cas.  266 ;  Ainslie  v.  Boynton,  2  Barb.  ( N.  Y. ) 
258 ;  Naylor  v.  Lane,  50  N.  Y.  Super.  Ct.  97 ; 
Bamberger  v.  Oshinsky,  21  Misc.  (N.  Y.)  716, 
48  N.  Y.  Suppl.  139;  Kaufman  v.  Keenan,  13 
N.  Y.  Civ.  Proc.  225;  Smith  v.  Chenoweth,  11 
N.  Y.  Civ.  Proc.  138;  Ennis  v.  Curry,  61  How. 
Pr.  ( N.  Y. )  1 ;  Devoy  v.  Boyer,  3  Johns. 
(N.  Y.)  247;  Cole  v.  Grant,  2  Cai.  (N.  Y.) 
105;  Gridley  v.  Garrison,  4  Paige  (N.  Y.) 
647. 

OTiio.— Diehl  v.  Friester,  37  Ohio  St.  473. 

Tennessee. —  Roberts  v.  Mitchell,  94  Tenn. 
277,  29  S.  W.  5,  29  L.  R.  A.  705. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  418. 

Set-off  acquired  after  lien  attaches. —  The 

attorney's  lien  will  prevail  over  a  set-off  ac- 
quired by  the  adverse  party  after  the  lien 
attached.  Warfield  v.  Campbell,  38  Ala.  527, 
82  Am.  Dec.  724;  Caudle  v.  Rice,  78  Ga.  81, 
3  S.  E.  7;  Bradt  v.  Koon,  4  Cow.  (N.  Y.) 
416;  Hroch  v.  Aultman,  3  S.  D.  477,  54  N.  W. 
269. 

19.  Inferiority  of  lien  to  set-off. — Alabama. 
—  Mosely  v.  Norman,  74  Ala.  422;  Jackson 
V.  Clopton,  66  Ala.  29;  Ex  p.  Lehman,  59  Ala. 
631. 

Arkansas. —  See  Popplewell  v.  Hill,  55  Ark. 
622,  18  S.  W.  1054. 

California. —  See  Hathaway  v.  Patterson, 
45  Cal.  294. 

Connecticut. —  Benjamin  V.  Benjamin,  17 
Conn.  110. 

/ow;a.— Watson  v.  Smith,  63  Iowa  228,  18 
N.  W.  916;  Tiffany  v.  Stewart,  60  Iowa  207, 
14  N.  W.  241;  Hurst  v.  Sheets,  21  Iowa  501. 

Kentucky. —  Robertson  v.  Shutt,  9  Bush 
(Ky.)  659;  Bradford  Ware,  12  Ky.  L.  Rep. 
986. 

Maryland. — Levy  v.  Steinbach,  43  Md.  212; 
Marshall  v.  Cooper,  43  Md.  46. 
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allowing  the  adverse  party  to  put  his  unliquidated  demand  in  shape  for  a 
set-off;^ 

3.  Over  Settlement  Between  Parties  —  a.  Before  Judgment.  In  the  absence 
of  a  statute  protecting  the  lien,^^  the  parties  may  compromise  or  settle  a  cause  of 
action  before  judgment,  regardless  of  the  rights  of  the  attorneys,^  unless  the  com- 


'Nebraska. —  Field  t.  Maxwell,  44  Nebr. 
900,  63  N.  W.  62. 

^orth  Dakota. —  Clark  t).  Sullivan,  3  N.  D. 
280,  55  N.  W.  733. 

South  Dakota. —  Lindsay  v.  Pettigrew,  8 
S.  D.  244,  66  N.  W.  321. 

Vermont. —  Fairbanks  v.  Devereaux,  58  Vt. 
359,  3  Atl.  500;  McDonald  v.  Smith,  57  Vt. 
502;  Walker  v.  Sargeant,  14  Vt.  247. 

Wisconsin. —  Bosworth  v.  Tallman,  66  Wis. 
533,  29  N.  W.  542.  Compare  Stanley  v. 
Bouck,  107  Wis.  225,  83  N.  W.  298. 

United  States. —  Winterset  Nat.  Bank  v. 
Eyre,  3  McCrary  (U.  S.)  175,  8  Fed.  733. 

20.  Carter  'V.  Bennett,  6  Fla.  214;  Mc- 
Donald V.  Napier,  14  Ga.  89;  Nicoll  -v.  Nicoll, 

16  Wend.  (N.  Y.)  446  [reversing  2  Edw. 
(N.  Y.)  574];  Diinkin  v.  Vandenbergh,  1 
Paige  (N.  Y.)  622;  Mohawk  Bank  v.  Bur- 
rows, 6  Johns.  Ch.  (N.  Y.)  317. 

An  assignment  of  a  judgment  by  a  client 
to  his  attorney  made  prior  to  an  attempt  at 
set-olf  made  by  the  adverse  party  will  defeat 
such  set-off. 

-  Connecticut. —  Ripley  v.  Bull,  19  Conn.  53; 
Benjamin  v.  Benjamin,  17  Conn.  110. 

Michigan. —  Wells  v.  Elsam,  40  Mich.  218. 

New  York. —  Firmenich  v.  Bovee,  1  Hun 
(N.  Y.)  532,  4  Thomps.  &  C.  (N.  Y.)  98. 

Oregon. — ,Ladd  v.  Ferguson,  9  Oreg.  180. 

Wisconsin. — Rice  v.  Garnhart,  35  Wis.  282. 

Contra,  Turner  v.  Crawford,  14  Kan.  499; 
Marshall  v.  Cooper,  43  Md.  46;  People  v. 
New  York  C.  PL,  13  Wend.  (N.  Y.)  649,  28 
Am.  Dec.  495 ;  Fitzhugh  v.  McKinney,  43 
Fed.  461. 

21.  Statutory  protection  of  lien. — Califor- 
nia.—  Stockton  Sav.,  etc.,  Soc.  v.  Donnelly, 
60  Cal.  481. 

Georgia. —  Florida  Cent.,  etc.,  R.  Co.  v. 
Ragan,  104  Ga,  353,  30  S.  E.  745 ;  Johnson  V. 
McCurry,  102  Ga.  471,  31  S.  E.  88;  Twiggs 
V.  Chambers,  56  Ga.  279.  Compare  Brown  v. 
Georgia,  etc.,  R.  Co.,  101  Ga.  80,  28  S.  E.  634. 

Kentucky. —  Skaggs  v.  Hill,  12  Ky.  L.  Rep. 
382,  14  S.  W.  363. 

New  York. —  Hart  v.  New  York,  69  Hun 
(N.  Y.)  237,  23  N.  Y.  Suppl.  555,  53  N.  Y.  St. 
353  [affirmed  in  139  N.  Y.  610,  35  N.  E.  204, 
5i  N.  Y.  St.  929];  Fenwiek  v.  Mitchell,  34 
Misc.  (N.  Y.)  617,  70  N.  Y.  Suppl.  667; 
Canary  v.  Russell,  10  Misc.  (N.  Y.)  597,  31 
N.  Y.  Suppl.  291,  63  N.  Y.  St.  740,  24  N.  Y. 
Civ.  Proc.  109;  Crouch  v.  Hoyt,  30  N.  Y. 
Suppl.  406,  62  N.  Y.  St.  126.  24  N.  Y.  Civ. 
Proc.  60,  1  N.  Y.  Annot.  Cas.  76  note ;  Minto 
V.  Baur,  6  N.  Y.  Suppl.  444,  25  N.  Y.  St.  559, 

17  N.  Y.  Civ.  Proc.  314;  Eberhardt  V. 
Schuster,  10  Abb.  N.  Cas.  (N.  Y.)  374;  Haight 
V.  Holcomb,  7  Abb.  Pr.  (N.  Y.)  210,  16  How. 
Pr.  (N.  Y.)  160. 

Tennessee. —  Illinois  Cent.  R.  Co.  v.  Wells, 
104  Tenn.  706,  59  S.  W.  1041. 


Wisconsin. —  Smelker  v.  Chicago,  etc.,  R. 
Co.,  106  Wis.  135,  81  N.  W.  994. 

As  to  remedy  of  attorney  on  settlement  see 
infra,  VI,  I,  1,  c,  (ii) . 

22.  Settlement  between  parties. — Alabama. 
—  Connor  v.  Boyd,  73  Ala.  385;  Tillman  v. 
Reynolds,  48  Ala.  365. 

Arkansas. —  De  Graff enreid  v.  St.  Louis 
Southwestern  R.  Co.,  66  Ark.  260,  50  S.  W. 
272. 

Georgia. —  Green  v.  Southern  Express  Co., 
39  Ga.  20;  Hawkins  v.  Loyless,  39  Ga.  5; 
Gray  v.  Lawson,  36  Ga.  629;  McDonald  v. 
Napier,  14  Ga.  89. 

Indiana. —  Koons  v.  Beach,  147  Ind.  137, 
45  N.  E.  601,  46  N.  E.  587. 

Iowa. —  Ellwood  v.  Wilson,  21  Iowa  523. 

Kentucky. —  Rowe  v.  Fogle,  88  Ky.  105,  10 
Ky.  L.  Rep.  689,  10  S.  W.  426,  2  L.  R.  A.  708; 
Wood  V.  Anders,  5  Bush  (Ky.)  601;  Stewart 
V.  Louisville,  etc.,  R.  Co.,  4  Ky.  L.  Rep.  718. 

Maine. —  Averill  v.  Longfellow,  66  Me.  237 ; 
Potter  V.  Mayo,  3  Me.  34,  14  Am.  Dec.  211. 

Michigan. —  Wright  v.  Hake,  38  Mich.  525; 
Parker  v.  Blighton,  32  Mich.  266.  Compare 
Weeks  v.  Wayne  Cir.  Judges,  73  Mich.  256,  41 
N.  W.  269. 

Mississippi. —  Mosely  v.  Jamison,  71  Miss. 
456,  14  So.  529. 

Nebraska. —  Sheedy  v.  McMurtry,  44  Nebr. 
499,  63  N.  W.  21.  Com.pare  Hand  v.  Phillips, 
18  Nebr.  593,  26  N.  W.  388,  53  Am.  Rep.  824. 

New  Jersey. — Heister  v.  Mount,  17  N.  J.  L. 
438;  Gregory  v.  Gregory,  32  N.  J.  Eq.  424. 

New  York. —  Coughlin  v.  New  York  Cent., 
etc.,  R.  Co.,  71  N.  Y.  443,  27  Am.  Rep.  75; 
Marsh  v.  Holbrook,  3  Abb.  Dec.  (N.  Y.)  176; 
Roberts  v.  Doty,  31  Hun  (N.  Y.)  128;  Brown 
V.  Comstock,  10  Barb.  (N.  Y.)  67;  Wright  r. 
Wright.  7  Daly  (N.  Y.)  62;  Anonymous.  2 
Daly  (N.  Y.)  533;  Publishers'  Printing  Co. 
V.  Gillin  Printing  Co.,  16  Misc.  (N.  Y.)  558. 
38  N.  Y.  Suppl.  784,  74  N.  Y.  St.  132 ;  Howard 
V.  Riker,  11  Abb.  N.  Cas.  (N.  Y.)  113;  Sulli- 
van V.  O'Keefe,  53  How.  Pr.  (N.  Y.)  426; 
McDowell  r.  Applebv.  1  How.  Pr.  (N.  Y.) 
229;  St.  John  V.  Diefendorf,  12  Wend.  (N.  Y.) 
261. 

South  Carolina.—  Miller  v.  Newell.  20  S.  C. 
123,  47  Am.  Rep.  833. 

Tennessee. —  Stephens  r.  Nashville,  etc..  R. 
Co.,  10  Lea  (Tenn.)  448;  Johnson  r.  Story,  1 
Lea  (Tenn.)  114. 

Tc-^as.— Whittaker  r.  Clarke,  33  Tex.  647. 

Vermont.— \loo\^oy  v.  Welch.  43  Vt.  160,  5 
Am.  Rep.  267  :  Foot  v.  Tewksbury,  2  Vt.  97. 

Wisconsin. —  Kustorer  r.  Beaver  Dam.  56 
Wis.  471,  14  N.  W.  617.  43  Am.  Rep.  725: 
Courtney  v.  IMcGavock.  23  Wis.  610. 

United  Stnfrs.—  Tho  Bella.  01  Fed.  540: 
Swanson  r.  Chicago,  etc,  R.  Co.,  35  Fed.  638; 
Swanston  r.  Morning  Star  ^[in.  Co.,  4  Mc- 
Crary  (U.  S.)   241.^  13  Fed.  215:  London 
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promise  or  settlement  was  for  the  purpose  of  depriving  the,  attorneys  of  their 
fees.^ 

b.  After  Judgment.  After  judgment,  and  after  the  Ken  has  been  properly 
perfected  by  notice  or  otherwise,  a  compromise  cannot  prejudice  the  attorney's 
right  to  enforce  the  judgment  to  the  extent  of  the  lien.^ 

I.  Enforcement  of  Lien — l.  Charging  Lien  —  a.  Jurisdiction.  The  lien 
may  be  "enforced  in  a  court  other  than  that  in  which  the  judgment  was  obtained.^ 

t).  Who  May  Enforce.  Only  ^he  attorney  or  his  assignee  may  enforce  the 
lien. 

e.  Manner  of  Enforcement  —  (i)  In  General,    If  an  attorney  has  a  lien  on 


Emma  Silver  Min.  Co.  X).  New  York  Emma 
Silver  Min.  Co.,  12  Fed.  815;  Purcell  v.  Lin- 
coln, 1  Spragne  (U.  S.)  230,  20  Fed.  Cas. 
No.  11,471,  17  Law  Rep.  217;  Peterson  v. 
Watson,  Blatchf.  &  H.  Adm.  487,  19  Fed. 
Cas.  No.  11,037. 

Canada. —  Bellamy  -v.  Connolly,  15  Ont.  Pr. 
87. 

See  5  Cent.  Dig.  tit.  "Attorney  and  Client," 
§  407. 

If  the  settlement  provides  for  the  lien  it 
will  be  upheld.  Lee  v.  Vacuum  Oil  Co.,  126 
N.  Y.  579,  27  N.  E.  1018,  38  N.  Y.  St.  662. 

Where  the  fund  is  in  court  a  client  cannot 
dismiss  a  case  and  take  the  fund  without 
satisfying  the  attorney.  Pleasants  v.  Kort- 
recht,  5  Heisk.  (Tenn.)  694. 

23.  Collusive  settlement. —  Georgia. —  Mc- 
Donald V.  Napier,  14  Ga.  89. 

Illinois. —  North  Chicago  St.  P.  Co.  v.  Ack- 
ley,  58  111.  App.  572. 

Kentucky. —  Hubble  v.  Dunlap,  19  Ky.  L. 
Rep.  656,  41  S.  W.  432. 

New  Hampshire. —  Young  v.  Dearborn,  27 
N.  H.  324. 

New  York. —  McBratney  v.  Rome,  etc.,  R. 
Co.,  87  N.  Y.  467  ;  Crotty  v.  McKenzie,  42 
N.  Y.  Super.  Ct.  192,  52  How.  Pr.  (N.  Y.)  54; 
Dietz  V.  McCallum,  44  How.  Pr.  (N.  Y.) 
493;  Marquat  v.  Mulvy,  9  How.  Pr.  (N.  Y.)  460; 
Payn  v.  Parks,  1  How.  Pr.  (N.  Y.)  94. 

Wisconsin. —  Courtney  v.  McGavock,  23 
Wis.  619. 

United  States. —  Johnson  v.  A  Raft  of 
Spars,  13  Fed.  Cas.  No.  7,370a;  Peterson  v. 
Watson,  Blatchf.  &  H.  Adm.  487,  19  Fed.  Cas. 
No.  11,037. 

Canada. —  Langle  v.  Fetterley,  5  U.  C.  Q.  B. 
628;  Bellamy  v.  Connolly,  15  Ont.  Pr.  87. 

Contra,  Whittaker  v.  Clarke,  33  Tex.  647. 

24.  Connecticut. —  Andrews  v.  Morse,  12 
Conn.  444,  31  Am.  Dec.  752. 

Georgia. —  McDonald  v.  Napier,  14  Ga. 
89. 

Iowa. —  Wallace  i\  Chicago,  etc.,  R.  Co.,  112 
Iowa  565,  84  N.  W.  662 ;  Parsons  v.  Hawley, 
92  Iowa  175,  60  N.  W.  520;  Larned  v.  Du- 
buque, 86  Iowa  166,  53  N.  W.  105 ;  Winslow  v. 
Central  Iowa  R.  Co.,  71  Iowa  197,  32  N.  W. 
330;  Ross  v.  Chicago,  etc.,  R.  Co.,  55  Iowa 
691,  8  N.  W.  644;  Brainard  v.  El  wood,  53 
Iowa  30,  3  N.  W.  799;  Fisher  v.  Oskaloosa, 
28  Iowa  381. 

Kentucky. —  Stephens  v.  Farrar,  4  Bush 
(Ky.)  13;  Louisville,  etc.,  R.  Co.  v.  Proctor, 
21  Ky.  L.  Rep.  447,  51  S.  W.  ^91. 

[VI,  H,  3,  a] 


Maine. —  Stratton  v.  Hussey,  62  Me.  286 ; 
McKenzie  v.  Wardwell,  61  Me.  136;  Cooley  v. 
Patterson,  52  Me.  472;  Gammon  v.  Chandler, 
30  Me.  152. 

Minnesota. —  See  Lindholm  v.  Itasca  Lum- 
ber Co.,  64  Minn.  46,  65  N.  W.  931. 

Missouri. —  Compare  Frissell  v.  Haile,  18 
Mo.  18. 

Nebraska. —  See  Aspinwall  v.  Sabin,  22 
Nebr.  73,  34  N.  W.  72,  3  Am.  St.  Rep.  258. 

Neiv  Jersey. —  Barnes  v.  Taylor,  30  N.  J. 
Eq.  467. 

New  York. —  Bailey  v.  Murphy,  136  N.  Y. 
50,  32  N.  E.  627,  49  N.  Y.  St.  82  [affirming 
4  N.  Y.  Suppl.  579,  22  N.  Y.  St.  10.2] ; 
Rooney  v.  Second  Ave.  R.  Co.,  18  N.  Y.  368 ; 
Commercial  Telegram  Co.  v.  Smith,  57  Hun 
(N.  Y.)  176,  10  N.  Y.  Suppl.  433,  32  N.  Y. 
St.  445,  19  N.  Y.  Civ.  Proc.  32;  Woolf  V. 
Jacobs,  45  N.  Y.  Super.  Ct.  583 ;  Bollar  v. 
Schoenwirt,  30  Misc.  (N.  Y.)  224,  63  N.  Y. 
Suppl.  311 ;  Branth  v.  Branth,  10  N.  Y.  Suppl. 
638,  32  N.  Y.  St.  979,  19  N.  Y.  Civ.  Proc.  28  ; 
Hall  V.  Ayer,  9  Abb.  Pr.  (N.  Y.)  220,  19  How. 
Pr.  (N.  Y.)  91;  Fox  v.  Fox,  24  How.  Pr. 
(N.  Y.)  409;  Pilger  v.  Gou,  21  How.  Pr. 
(N.  Y.)  155;  Haight  v.  Holcomb,  16  How. 
Pr.  (N.  Y.)  173;  Ten  Broeck  v.  De  Witt,  10 
Wend.  (N.  Y.)  617;  Power  v.  Kent,  1  Cow. 
(N.  Y.)  172;  Martin  v.  Hawks,  15  Johns. 
(N.  Y.)  405;  Pinder  v.  Morris,  3  Cai.  (N.  Y.) 
165,  Col.  &  C.  Cas.  (N.  Y.)  489;  Talcott  v. 
Bronson,  4  Paige  (N.  Y.)  501. 

South  Carolina. —  Scharlock  v.  Oland,  1 
Rich.  (S.  C.)  207. 

Tennessee. —  Covington  v.  Bass,  88  Tenn. 
496,  12  S.  W.  1033.  • 

Washington. —  Wooding  v.  Grain,  11  Wash. 
207,  39  Pac.  442. 

United  States. —  Foster  v.  Danforth,  59 
Fed.  750. 

25.  Close  V.  Shute,  4  Dem.  Surr.  (N.  Y.) 
546. 

Probate  court. —  The  attorney  cannot  en- 
force his  lien  in  the  probate  court,  as  that 
court  has  no  jurisdiction  over  the  attorney's 
lien.    McCaa  v.  Grant,  43  Ala.  262. 

26.  Wehle  v.  Conner,  83  N.  Y.  231 ;  Mur- 
ray V.  Jibson,  22  Hun  (N.  Y.)  386;  Avery 
Avery,  5  Misc.  (N.  Y.)  75,  24  N.  Y.  Suppl. 
737;  Oliwill  v.  Verdenhalven,  7  N.  Y.  Suppl. 
99,  26  N.  Y.  St.  115,  17  N.  Y.  Civ.  Proc.  362. 

27.  Vinson  v.  Cantrell,  (Tenn.  Ch.  1900; 
56  S.  W.  1034. 

As  to  assignability  of  lien  see  supra,  VI, 
C,  2. 
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a  judgment  he  may  enforce  it  in  any  way  in  which  an  ordinary  judgment 
creditor  may  enforce  a  judgment.^  He  may  proceed  summarily  against  a  sheriff 
who  has  collected  money  on  the  execution.^  He  may  bring  an  independent  suit 
for  the  enforcement  of  his  lien  against  his  client  or  the  adverse  party,  or  both.^ 
If  there  be  a  specific  fund  he  may,  by  motion  and  order,  get  that  set  apart  to  pay 
his  claim  for  lien.^^  He  cannot,  however,  prosecute  an  appeal  for  the  purpose  of 
reversing  a  verdict  or  judgment  and  so  obtaining  a  lien.^ 


28.  Tarver  v.  Tarver,  53  Ga.  43;  Steward 
V.  Biddlecum,  2  N.  Y.  103;  Commercial  Tele- 
gram Co.  V.  Smith,  57  Hun  (N.  Y.)  176,  10 
N.  Y.  Suppl.  433,  32  N.  Y.  St.  445,  19  N.  Y. 
Civ.  Proc.  32. 

Arrest. —  The  attorney  may  enforce  his  lien 
by  an  arrest.  Hobson  v.  Watson,  34  Me.  20, 
56  Am.  Dec.  632;  Parker  ^.  Speer,  49  N.  Y. 
Super.  Ct.  1. 

Collection  of  judgment. —  The  attorney  may 
collect  the  judgment  and  retain  from  the  pro- 
ceeds an  amount  sufficient  to  satisfy  his  lien. 
Sherwood  v.  Buffalo,  etc.,  R.  Co.,  12  How. 
Pr.  (N.  Y.)  136. 

Suit  on  bond. —  The  attorney  may  enforce, 
for  his  lien,  his  client's  rights  in  a  bond  given 
by  the  adverse  party.    Johnson  v.  McMillan, 

13  Colo.  423,  22  Pac.  769;  Newbert  v.  Cun- 
ningham, 50  Me.  231,  79  Am.  Dec.  612; 
Heavenrich  Kelley,  111  Mich.  163,  69  N.  W. 
226;  Shackleton  v.  Hart,  12  Abb.  Pr.  (N.  Y.) 
325  note,  20  How.  Pr.  (N.  Y.)  39;  New- 
berg  V.  Schwab,  49  N.  Y.  Super.  Ct.  232. 
Contra,  as  to  bond  given  by  creditor  on  ar- 
resting debtor.  Cornell  v.  Donovan,  109  N.  Y. 
664,  17  N.  E.  869,  16  N.  Y.  St.  994  laffirming 

14  Daly  (N.  Y.)  292]. 

Suit  on  judgment. —  The  attorney  may  sue 
on  the  judgment  in  the  name  of  the  client. 
Stone  V.  Hyde,  22  Me.  318;  Woods  v.  Verry, 
4  Gray  (Mass.)  357;  Kipp  v.  Rapp,  7  N.  Y. 
Civ.  Proc.  316.  Compare  Horton  v.  Champlin, 
12  R.  I.  550,  34  Am.  Rep.  722,  holding  that 
the  client's  consent  is  necessary. 

29.  Harney  t;.  Demoss,  3  How.  (Miss.)  174. 
But  his  fees  should  be  previously  determined. 
Pugh  V.  Boyd,  38  Miss.  326. 

A  settlement  between  the  parties  is  a  good 
defense  to  the  sheriff  (Haynes  v.  Perry,  76 
Ga.  33 ) ,  unless  the  attorney  sets  up  notice 
(Gray  v.  Maxwell,  50  Ga.  108). 

Suit  against  sheriff. — The  attorney  may  sue 
a  sheriff  for  taking  an  insufficient  bond.  New- 
bert V.  Cunningham,  50  Me.  231,  79  Am.  Dec. 
612. 

30.  California. —  Elliott  v.  Leopard  Min. 
Co.,  52  Cal.  355. 

^Colorado. —  Davidson  v.  La  Plata  County, 
26  Golo.  549,  59  Pac.  46 ;  Fillmore  v.  Wells, 
10  Colo.  228,  15  Pac.  843,  3  Am.  St.  Rep.  567. 

Indiana. —  Wood  v.  Hughes,  138  Ind.  179, 
37  N.  E.  588. 

lotva. —  Parsons  v.  Hawley,  92  Iowa  175, 
60  N.  W.  520. 

Minnesota. —  Wetherby  v.  Weaver,  51  Minn. 
73,  52  N.  W.  970. 

Nebraska. —  Revnolds  v.  Reynolds,  10  Nebr. 
574,  7  N.  W.  322. 

New  Hampshire. —  Christie  v.  Sawyer,  44 
N.  H.  298. 

New  York. —  Compare  Adams  r.  Fox,  40 


Barb.  (N.  Y.)  442,  holding  that,  in  the  ab- 
sence of  collusion,  the  judgment  debtor  should 
not  be  made  a  co-defendant  in  an  action  to 
recover  the  amount  of  a  lien  upon  a  judg- 
ment obtained  for  the  client. 

Tennessee. —  Covington  v.  Bass,  88  Tenn. 
496,  12  S.  W.  1033. 

Vermont. —  Heartt  v.  Chipman,  2  Aik. 
(Vt.)  162. 

The  attorneys  may  intervene  and  become 
parties  to  the  suit  when  necessary  to  prose- 
cute it  successfully.  Reynolds  v.  Reynolds, 
10  Nebr.  574,  7  N.  W.  322;  Fitzgerald  v. 
Irby,  99  Va.  81,  37  S.  E.  777;  Patrick  v. 
Leach,  3  McCrary  (U.  S.)  555,  17  Fed.  476. 

31.  Indiana. —  Blankenbaker  v.  Bank  of 
Commerce,  85  Ind.  459. 

Michigan. —  Dennis  v.  Kent  Cir.  Judge,  42 
Mich.  249,  3  N.  W.  950. 

Minnesota. —  Davis  v.  Swedish  American 
Nat.  Bank,  78  Minn.  408,  80  N.  W.  953,  81 
N.  W.  210,  79  Am.  St.  Rep.  400. 

Nebraska. —  Aspinwall  v.  Sabin,  22  Nebr. 
73,  34  N.  W.  72,  3  Am.  St.  Rep.  258. 

New  Jersey.' —  Hudson  Trust,  etc.,  Inst.  v. 
Carr-Curran  Paper  Mills,  (N.  J.  1899)  44 
Atl.  638. 

Neio  York.— Matter  of  Gates,  51  N.  Y. 
App.  Div.  350,  64  N.  Y.  Suppl.  1050 ;  Canary 
V.  Russell,  10  Misc.  (N.  Y.)  597,  31  N.  Y. 
Suppl.  291,  63  N.  Y.  St.  740,  24  N.  Y.  Civ. 
Proc.  109. 

Ohio.— Olds  V.  Tucker,  35  Ohio  St.  581; 
Byrnes  v.  Cincinnati,  7  Ohio  Dec.  430. 

Reference. —  The  attorney's  rights  may  be 
settled  by  a  motion,  and  a  reference  to  an 
auditor  to  take  evidence.  Brown  v.  New 
York,  11  Hun  (N.  Y.)  21. 

Restitution. —  Where  the  court  erroneously 
allows  the  attorney  too  much,  restitution  may 
be  ordered.  Pinkard  r.  Allen.  75  Ala.  73: 
Cooper  V.  Cooper,  51  N.  Y.  App.  Div.  505, 
64  N.  Y.  Suppl.  901. 

The  attorney  may  hold  a  fund  if  he  can 
take  it  in  transitu  bv  order  of  court  (Adams 
V.  Fox,  40  Barb.  (N.  Y.)  442;  Campbell  r. 
Terney,  7  N.  J.  L.  J.  189;  Welsh  r.  Hole.  I 
Dougl.  238),  and  may  impound  f\inds  suffi- 
cient to  recover  his  lien  (Merchants  Nat.  Bank 
V.  Armstrong,  107  Ga.  479,  33  S.  E.  473). 

32.  Morrison  v.  Green,  96  Ga.  754.  23 
S.  E.  845;  Cock  v.  Palmer,  1  Rob.  (N.  Y.) 
658",  19  Abb.  Pr.  (N.  Y.)  372;  McDowell 
r.  Appleby,  1  How.  Pr.  (N.  Y.)  229.  His 
proper  remedy  is  with  the  court  below. 
Atlantic,  etc..  Canal,  etc.,  Co.  r.  Kinsman, 
29  Fla.  332,  10  So.  555;  Brown  v.  Comstock. 
10  Barb.  (N.  Y.)  67.  But  see  Roe  r.  Doe, 
50  Ga.  486,  where  it  is  held  that,  after  notice 
of  his  lien,  the  attorney  may  proceed  with  a 
writ  of  error.     See  also  Davis  Swedish 
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(ii)  Settlement  Between  Parties.  On  the  settlement  of  a  cause  some 
decisions  hold  that  plaintiff's  attorney,  on  obtaining  leave  of  conrt,^^  may  prose- 
cute the  suit  in  his  client's  name  to  judgment  for  his  lien.^^  Other  cases  deny 
the  right,  and  require  an  independent  suit,^^  or  limit  it  to  the  case  of  a  collusive 
settlement  for  the  purpose  of  depriving  the  attorney  of  his  claim.^^  If  satisfac- 
tion of  the  judgment  has  been  entered,  the  attorney  may  have  the  satisfaction  set 
aside  to  the  amount  of  his  lien.^^ 

d.  Pleading.  In  a  proceeding  to  enforce  a  lien,  the  amount  due  must  be 
alleged  either  by  stating  a  contract  fixing  the  amount,  or  averring  the  value  of 
the  services  charged  for.^^  '  , 


American  Nat.  Bank,  78  Minn.  408,  80  N.  W. 
953,  81  N.  W.  210,  79  Am.  St.  Rep.  400. 

Dismissal  of  appeal. —  An  attorney  may  ob- 
ject to  the  dismissal  of  an  appeal,  brought 
before  the  settlement  was  made.  Stilwell  v. 
Armstrong,  28  Misc.  (N.  Y.)  546,  59  N.  Y. 
Suppl.  671. 

33.  Necessity  of  leave  of  court. —  Goddard 
V.  Trenbath,  24  Hun  (N.  Y.)  182;  Washburn 
V.  Mott,  12  N.  Y.  Suppl.  Ill,  34  N.  Y.  St. 
145,  19  N.  Y.  Civ.  Proc.  439;  Oliwill  v.  Ver- 
denhalven,  7  N.  Y.  Suppl.  99,  26  N.  Y.  St. 
115,  17  N.  Y.  Civ.  Proc.  362;  Stahl  v.  Wads- 
worth,  13  N.  Y.  Civ.  Proc.  32;  Dimick  v. 
Cooley,  3  N.  Y.  Civ.  Proc.  141.  Contra,  Forst- 
man  v.  Schulting,  35  Hun  (N.  Y.)  504;  Kehoe 
V.  Miller,  10  Abb.  N.  Cas.  (N.  Y.)  393  note. 

34.  Georgia. — Johnson  v.  McCurry,  102  Ga. 
471,  31  S.  E.  88;  Manning  v.  Manning,  61 
Ga.  137;  Coleman  v.  Ryan,  58  Ga.  132; 
Twiggs  V.  Chambers,  56  Ga.  279. 

Michigan. —  Carpenter  v.  Myers,  90  Mich. 
209,  51  N.  W.  206. 

New  York. —  Pickard  v.  Yencer,  21  Hun 
(N.  Y.)  403,  10  N.  Y.  Wkly.  Dig.  271; 
Albert  Palmer  Co.  v.  Van  Orden,  49  N.  Y. 
Super.  Ct.  89,  7  N.  Y.  Civ.  Proc.  44, 
64  How.  Pr.  (N,  Y.)  79;  Tullis  v.  Bush- 
nell,  12  Daly  (N.  Y.)  217;  Anonymous, 
2  Daly  (N.  Y.)  533;  Gallison,  etc.,  Co.  v. 
Rawak,  3  N.  Y.  Suppl.  802,  24  N.  Y.  St.  318; 
Deutsch  V.  Webb,  10  Abb.  N.  Cas.  (N.  Y.) 
393  note;  Shackelton  v.  Hart,  12  Abb.  Pr. 
(N.  Y.)  325  note,  20  How.  Pr.  (N.  Y.)  39; 
Wood  V.  Trustees  Northwest  Presb.  Church, 
7  Abb.  Pr.  (N.  Y.)  210  note;  McCabe  v.  Fogg, 
60  How.  Pr.  (N.  Y.)  488;  Owen  v.  Mason, 
18  How.  Pr.  (N.  Y.)  156. 

Tennessee. —  Illinois  Cent.  R.  Co.  v.  Wells, 
104  Tenn.  706,  59  S.  W.  1041. 

C7ia/i.— Potter  v.  Ajax  Min.  Co.,  22  Utah 
273,  61  Pac.  999. 

Wisconsin. —  Howard  v.  Osceola,  22  Wis. 
453. 

United  States. —  Stewart  v.  Hilton,  19 
Blatchf.  (U.  S.)  290,  7  Fed.  562;  Gaines  v. 
Travis,  Abb.  Adm.  297,  9  Fed.  Cas.  No. 
5,179;  McDonald  v.  The  Cabot,  Newb.  Adm. 
348,  16  Fed.  Cas.  No.  8,759;  Eldridge  v. 
The  Ashley,  8  Fed.  Cas.  No.  4,333,  2  N.  Y. 
Leg.  Obs.  68;  The  Planet,  1  Sprague  (U.  S.) 
11,  19  Fed.  Cas.  No.  11,204,  4  Law  Rep.  353; 
The  Victory,  Blatchf.  &  H.  Adrh.  443,  28  Fed. 
Cas.  No.  16,937. 

Compare  Fitzgerald  v.  Irby,  99  Va.  81,  37 
S.  E.  777. 

The  attorney  for  a  pauper  cannot  attempt 
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to  collect  his  costs  by  proceeding  with  the 
suit.  Quinnan  v.  Clapp,  10  Abb.  N.  Cas. 
(N.  Y.)  394. 

If  the  action  abates,  plaintiff's  counsel  can- 
not prosecute  the  suit  for  his  fees.  Harris 
V.  Tison,  63  Ga.  629,  36  Am.  Rep.  126. 

35.  District  of  Columbia. —  Lamont  v. 
Washington,  etc.,  R.  Co.,  2  Mackey  (D.  C.) 
502,  47  Am.  Rep.  268. 

Kansas.—  Farry  v.  Davidson,  44  Kan.  377, 
24  Pac.  419. 

Louisiana. —  Rind  v.  Hunsicker,  24  La.  Ann. 
571. 

New  York. —  Pulver  v.  Harris,  62  Barb. 
(N.  Y.)  500. 

United  States. —  Piatt  v.  Jerome,  19  How. 
(U.  S.)  384,  15  L.  ed.  623. 

36.  Collusive  settlement. —  Jones  v.  Mor- 
gan, 39  Ga.  310,  99  Am.  Dec.  458;  McDonald 
V.  Napier,  14  Ga.  89 ;  Pilkington  V.  Brooklyn 
Heights  R.  Co.,  49  N.  Y.  App.  Div.  22,  63 
N.  Y.  Suppl.  211,  30  N.  Y.  Civ.  Proc.  276; 
Wilber  v.  Baker,  24  Hun  (N.  Y.)  24;  Pickard 
V.  Yencer,  21  Hun  (N.  Y.)  403;  McDowell  v. 
Second  Ave.  R.  Co.,  4  Bosw.  (N.  Y.)  670; 
Dolliver  v.  Artierican  Swan  Boat  Co.,  32  Misc. 

(N.  Y.)  264,  65  N.  Y.  Suppl.  978;  Rasquin 
V.    Knickerbocker   Stage   Co.,    12   Abb.  Pr. 

(N.  Y.)  324,  21  How.  Pr.  (N.  Y.)  293;  Tal- 
cott  V.  Bronson,  4  Paige  (N.  Y. )  501. 

37.  Setting  aside  satisfaction  of  judgment. 
—  Bailey  v.  Murphy,  136  N.  Y.  50,  32  N.  E. 
627,  49  N.  Y.  St.  82;  Roberts  v.  Union  El. 
R.  Co.,  84  Hun  (N.  Y.)  437,  32  N.  Y.  Suppl. 
387,  65  N.  Y.  St.  592;  Commercial  Telegram 
Co.  V.  Smith,  57  Hun  (N.  Y.)  176,  10  N.  Y. 
Suppl.  433,  32  N.  Y.  St.  445,  19  N.  Y.  Civ. 
Proc.  32;  Whittaker  v.  New  York,  etc.,  R. 
Co.,  54  N.  Y.  Super.  Ct.  8,  11  N.  Y.  Civ.  Proc. 
189,  18  Abb.  N.  Cas.  (N.  Y.)  11;  Crotty  v. 
McKenzie,  42  N.  Y.  Super.  Ct.  192,  52  How. 
Pr.  (N.  Y.)  54;  Ward  v.  Wordsworth,  1 
E.  D.  Smith  (N.  Y.)  598,  9  How.  Pr.  (N.  Y.) 
16;  Mitchell  V.  Piqua  Club  Assoc.,  15  Misc. 
(N.  Y.)  366,  37  N.  Y.  Suppl.  406,  72  N.  Y. 
St.  470,  25  N.  Y.  Civ.  Proc.  139;  Guliano  v. 
Whitenack,  9  Misc.  (N.  Y  )  562,  30  N.  Y. 
Suppl.  415,  62  N.  Y.  St.  84,  24  N.  Y.  Civ. 
Proc.  55,  1  N.  Y.  Annot.  Cas.  75;  Spors  v. 
Schultheis,  8  N.  Y.  Suppl.  175,  28  N:  Y.  St. 
Schultheis,  8  N.  Y.  Suppl.  175,  28  N.  Y.  St.  50; 
Wade  V.  Orton,  12  Abb.  Pr.  N.  S.  (N.  Y.)  444. 

Laches  will  bar  the  attorney's  right.  Neill 
V.  Van  Wagenen,  54  N.  Y.  Super.  Ct.  477. 

38.  Wood  V.  Hughes,  138  Ind.  179,  37  N.  E. 
588;  Day  v.  Bowman,  109  Ind.  383,  10  N.  E. 
126;  Adams  v.  Lee,  82  Ind.  587;  Dunning 
V.  Galloway,  47  Ind.  182. 
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2.  Possessory  Lien.  The  possessory  lien  is  a  right  merely  to  retain,  and  can- 
not be  actively  enforced.^^  If,  however,  the  attorney  fails  to  prosecute  his  claim 
diligently,  the  court  may  order  the  property  held  under  the  claim  to  be  given  up.^ 


Bill  of  particulars. —  A  rule  to  show  cause 
why  a  fund  should  not  be  applied  in  payment 
of  fees  need  not  have  a  bill  of  particulars  at- 
tached.   Walker  v.  Floyd,  30  Ga.  237. 

39.  Compton  v.  State,  38  Ark.  601;  Mc- 
Kelvy's  Appeal,  108  Pa.  St.  615 ;  Eddinger  v. 
Adams,  4  Kulp  (Pa.)  401;  In  re  Wilson,  12 
Fed.  235:  Bozon  v.  Bollard,  3  Jur.  884,  4 
Jur.  763,'  9  L.  J.  Ch.  123,  4  Myl.  &  C.  354, 
18  Eng.  Ch,  354. 


40.  Leszynsky  v.  Merritt,  9  Fed.  688.  But 
see  Esdale  v.  Oxenham,  3  B.  &  C.  225,  5 
D.  &  R.  49,  27  Rev.  Rep.  331,  10  E.  C.  L. 
110,  holding  that,  where  the  client's  right  is 
disputed  by  a  third  party,  the  court  will 
make  no  summary  order. 

A  bill  in  equity  is  a  proper  remedy  by  the 
client  to  compel  the  attorney  to  relinquish 
the  property  held  under  the  lien.  Soper  f. 
Manning,  147  Mass.  126,  16  N.  E.  752. 
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CROSS-REFERENCES 

For  Matters  Relating  to  : 

County,  District,  or  Prosecuting  Attorneys,  see  Prosecuting  Attorneys. 
Proceedings  by,  or  in  Kame  of,  Attorney-General : 
Against  Corporate  Officers,  see  Corporations. 
Against  Municipalities,  see  Municipal  Corporations. 
For  Dissolution  of  Corporation,  see  Corporations. 
Mandamus,  see  Mandamus. 
Quo  Warranto,  see  Quo  Warranto. 
To  Abate  I^uisance,  see  Nuisances. 
To  Avoid  Land  Patent,  see  Public  Lands. 
To  Compel  Exercise  of  Corporate  Franchise,  see  Corporations. 
To  Determine  Election  of  Corporation  Officers,  see  Corporations. 
To  Enforce : 

Escheats,  see  Escheat. 
Forfeitures,  see  Forfeitures. 
To  Recover  Assets  or  Sequester  Property  of  Corporation,  see  Corpora- 
tions. 

To  Restrain  Abuse  or  Usurpation  of  Corporate  Franchise,  see  Corpora- 
tions ;  Street  Railroads. 

L  DEFINITION. 

Attorney-general  is  a  title  conferred  in  England,^  under  the  government  of 
the  United  States,  and  in  many  states  of  the  Union,^  on  the  chief  law  officer  of 
the  government.^  The  Prince  of  Wales  also  has  an  attorney-general,  and  the 
queen  consort  when  there  is  one.^ 

XL  APPOINTMENT,  QUALIFICATION,  AND  TENURE. 

In  England  the  attorney-general  is  selected  from  the  king's  counsel  ^  and  is 
appointed,  by  letters  patent  from  the  crown,^  on  the  advice  of  the  government 
for  the  time  being.  There  is,  therefore,  a  change  of  attorney-general  on  every 
change  of  government.'^  Dnder  the  government  of  the  LTnited  States  the 
attorney -general  is  appointed  by  the  president,  with  the  advice  and  consent  of 
the  senate.^    In  the  various  states  of  the  Union  the  selection,^  qualifications,^^  and 


1.  The  title  is  first  mentioned  in  England 
in  the  eleventh  year  of  Edward  IV.  Burrill 
L.  Diet,  [citing  4  Reeves  Hist.  Eng.  L.  132]. 

2.  In  some  states  the  name  "  solicitor-gen- 
eral "  is  bestowed  on  an  officer  of  substan- 
tially the  same  power.   Abbott  L.  Diet. 

3.  Abbott  L.  Diet. 

The  word  is  also  defined  as  "  a  general  at- 
torney; one  who  was  authorized  to  appear  in 
all  suits  and  causes,  and  in  all  courts  ;  or  in 
all  suits  at  a  particular  circuit,  or  for  a  spe- 
cified period  of  time."    Burrill  L.  Diet. 

4.  Sweet  L.  Diet. 

5.  Burrill  L.  Diet. 

6.  Abbott  L.  Diet. 

But  the  Prince  of  Wales  appoints  his  own 

attorney-general.    Wharton  L.  Lex. 

7.  Sweet  L.  Diet. 

8.  Abbott  L.  Diet. 

Powers  and  duties  of  the  attorney-general 
of  the  United  States  defined.— U.  S.  Rev. 

Stat.  (1872),  §§  346-387. 

9.  The  legislature  alone  can  fill  the  office 
for  the  first  term  specified,  where  a  law  is 
enacted  providing  that  the  legislature  enact- 
ing it  shall  elect  an  attorney-general  to  serve 

[65] 


for  two  years,  and  that  thereafter  the  office 
shall  be  filled  by  the  qualified  voters.  Col- 
lins V.  State,  8  Ind.  344. 

Presumption  as  to  regularity  Of  appoint- 
ment.— Where,  on  an  informal  contest  as  to 
the  right  to  appear  in  a  case  as  attorney-gen- 
eral, one  party  claims  under  an  appointment 
by  the  present  governor  and  the  other  under 
an  appointment  previously  made  for  a  term 
not  yet  expired,  according  to  a  commission 
exhibited  in  court,  the  court  will  jirosume. 
from  the  presence  of  tlie  latter  claimant,  that 
he  is  not  dead,  and  from  his  act*  and  doolara- 
tions  tliat  he  has  not  resigned,  and  will,  ac- 
cordingly, treat  him  as  dc  facto  attorney-gen- 
eral, the  question  as  to  who  is  so  dc  jure 
being  reserved  for  determination  until  such 
time  as  a  pro]>er  case  shall  have  been  formally 
submitted  and  hoard.  In  rc  Attv.-Cion.,  3 
N.  INT.  304.  0  Pac.  240. 

10.  Incumbent  of  another  office  ineligible. 
— A  person  holding  the  olVieo  of  United  States 
district  attorney,  on  the  day  of  election,  is  in- 
capable of  being  chosen  to  the  office  of  attor- 
nev-general  of  the  state.  State  r.  Clarke,  3 
Nev.  566. 

[II] 


1026    [4  Cyc] 


ATTORNEY-GENERAL 


tenure  of  office  are  fixed  by  the  constitution  or  legislative  enactnaent  of  each 
individual  state. 

III.  DEPUTIES,  ASSISTANTS,  AND  SUBSTITUTES. 

A.  District  and  County  Attorneys.  The  attorney-general  of  the  United 
States  has  a  deputy  in  each  judicial  district  who  is  known  as  the  United  States 
district  -  attorney ;  the  attorney-general  of  the  state  a  deputy  in  each  county, 
usually  known  as  the  district  or  cpuntj^  attorney.^^ 

B.  Special  Assistants — l.  In  General.  The  attorney-general  may  author- 
ize another  attorney  to  assist  in  a  criminal  prosecution  or  to  conduct  the  prosecu- 
tion alone ;  has  power,  in  the  name  of  the  state,  to  employ  counsel  to  assist  him 
in  any  suit  when  the  state  is  a  party ;  and,  in  instituting  legal  proceedings  on 
behalf  of  the  crown,  may.  be  represented  by  attorney  just  as  a  private  suitor  may, 
the  employment  of  an  attorney  to  act  for  him  not  being  a  delegation  of  the  powers 
conferred  upon  him  by  law  to  take  such  proceedings.^^    He  has  no  authority, 


11.  Baker  v.  Payne,  22  Oreg.  335,  29 
Pac,  787,  holding  that,  under  Oreg.  Laws 
(1891),  p.  188,  by  which  the  office  was  cre- 
ated, and  which  provided  for  a  quadrennial 
election  in  one  section,  and  by  a  subsequent 
section  provided  that,  on  the  approval  of  the 
act,  and  at  any  time  Avhen  a  vacancy  may  oc- 
cur in  the  office,  the  governor  shall  appoint  a 
person  to  be  attorney-general,  who  shall  hold 
the  office  "  until  the  next  general  election, 
when  his  successor  shall  be  elected  and  shall 
qualify  as  provided  for  in  this  act " —  the 
person  appointed  by  the  governor  to  fill  the 
vacancy  will  hold  only  until  some  one  is 
elected  at  the  "  next  general  election "  to 
hold  for  the  fractional  part  of  the  term. 

12.  Anderson  L.  Diet.  See  U.  S.  Rev. 
Stat.  a872),  §§  346-387;  and,  generally, 
Peosecuting  Attorneys, 

In  Missouri  (Mo.  Laws  (1901),  p.  47)  and 
other  states,  the  office  of  assistant  attorney- 
general  is  created  by  statute.  This  officer  as- 
sists the  attorney-general  in  the  discharge  of 
his  duties  in  the  appellate  courts,  while  the 
district,  coimty,  and  prosecuting  attorneys 
represent  the  state  in  the  trial  courts. 

Evidence  of  authority  to  act. — A  certified 
copy  of  an  order  of  the  attorney-general, 
directing  the  United  States  attorney  for  the 
district  of  California  to  proceed  in  a  certain 
suit  in  equity,  is  an  abundant  proof  that  the 
bill  was  filed  bv  authority  of  the  attorney- 
general.  Mullan  U.  S.,  U8  U.  S.  271,  6 
S.  Ct.  1041,  30  L.  ed.  170  {affirming  10  Fed. 
785]. 

13.  State  V.  Anderson,  29  La.  Ann.  774; 
State  V.  Eussell,  26  La.  Ann.  68.  See  also 
Com.  f.  Knapp,  10  Pick.  (Mass.)  477,  20 
Am.  Dec.  534,  holding  that  Mass.  Stat. 
(1807),  c.  18,  providing  that  the  attorney- 
general  or  the  solicitor-general  shall  have  con- 
trol of  prosecutions  and  shall  receive  no  fee 
from  the  prosecutor,  does  not  prevent  the  at- 
torney-general, \A  ith  the  concurrence  of  the 
solicitor-general,  from  securing  additional 
counsel,  without  pay,  in  the  trial  of  a  murder 
case,  provided  that  the  number  ad- 
dressing the  jury  for  the  state  be  limited  to 
two. 

When  authorized  by  the  state  legislature, 

the  attorney-general  may  appoint  an  attorney 

[II] 


for  the  purpose  of  enforcing  a  given  law,  with 
authority  to  take  all  steps  necessary  to  its 
enforcement  that  the  attorney-general  could 
take.  State  v.  Becker,  3  S.  D.  29,  51  N.  W. 
1018. 

14.  State  V.  Mayes,  28  Miss.  706. 

15.  Casgrain  v.  Cie  de  Carosserie  de  Mon- 
treal, 9  Quebec  Super.  Ct.  383.  Compare 
Abrahams  v.  Reg.,  6  Can.  Supreme  Ct.  10; 
Reg.  V.  Granger,  7  Leg.  N.  247,  which  hold 
that,  under  32  &  33  Vict.  c.  29,  the  attorney- 
general  could  not  delegate  to  the  judgment 
and  discretion  of  another  the  power  which 
the  legislature  had  authorized  him  personally 
to  exercise. 

Presumption  as  to  authority  of  assistant. 
—  An  attorney  who  institutes  proceedings 
for  the  attorney-general  is  presumed  to  be 
duly  authorized,  and  all  proceedings  signed 
by  him  under  such  presumed  authority  are 
to  be  considered  as  the  act  of  the  attorney- 
general.  Casgrain  v.  Cie  de  Carosserie  de 
Montreal,  9  Quebec  Super.  Ct.  383.  See  also 
Crawford  v.  State,  155  Ind.  692,  57  N.  E. 
931,  holding  that  a  justice  of  the  peace  ac- 
cused of  failure  to  turn  over  fines  received 
by  him  on  demand  of  a  deputy  attorney-gen- 
eral, as  is  required  by  law,  cannot  set  up  the 
defense  that  the  attorney-general  is  only  en- 
titled to  one  deputy,  and  that  the  person  who 
made  the  demand,  being  appointed  after  an- 
other had  been,  is  not  a  deputy  authorized 
to  make  the  demand,  the  statute  providing 
that  the  attorney-general  shall  have  such 
deputies  as  the  governor,  secretary,  and  au- 
ditor of  state  may  deem  necessary,  and  the 
salary  act  providing  for  the  payment  of  two 
deputies. 

Evidence  as  to  appointment. —  In  a  prose- 
cution of  a  justice  of  the  peace  for  embezzle- 
ment in  failing  to  account  for  fines  received 
by  him  after  demand  by  one  alleged  to  be  a 
deputy  of  the  attorney-general,  on  an  issue 
as  to  whether  or  not  a  certain  person  was 
a  deputy  attorney-general,  testimony  that  he 
is  a  deputy  of  the  attorney-general,  and  that,, 
at  the  time  of  the  transactions  under  in- 
vestigation, he  was  acting  as  such,  is  com- 
petent, and  sufficient  to  prove  that  he  was 
a'  deputy  attornev-general.  Crawford  v.  State, 
155  Ind.  692,  57*^  N.  E.  931. 
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liowever,  to  procure  the  opinion  of  counsel  at  the  expense  of  the  state,^^  to  employ 
the  assistance  of  counsel  to  resist  the  enactment  of  a  law,^^  or  to  employ  a  district 
attorney  to  perform  services  in  his  own  district,  on  hehalf  of  the  government  but 
not  pertahiing  to  his  office  ;  and  statutes  authorizing  the  employment  of  assist- 
ants are  strictly  construed. It  has  been  held  that  the  duties  of  an  assistant 
attorney-general  are  contined  to  the  county  in  which  he  is  appointed,  and  that  he 
has  no  autliority  to  bring  an  action  by  the  state  on  his  relation.^^ 

2.  Stenographers.  The  attorney-general  may  employ  a  stenographer,^^  and 
the  attorney-general  of  the  United  States  has  power  to  authorize  the  employment 
by  tlie  district  attorney  of  a  stenographer  to  assist  in  preparing  indictments.^^ 

C.  Substitutes.  When  so  provided  by  law,  a  substitute  may  be  appointed 
to  act  in  the  absence  or  disqualification  of  the  attorney-general.^^ 

IV.  COMPENSATION. 

A.  Of  Attorney-General  —  l.  In  General.  The  compensation  of  an  attorney- 
general  may,  according  to  the  constitutional  or  legislative  enactment  of  the  par- 
ticular jurisdiction,  consist  of  a  salary which  may,  in  the  absence  of  statutory 
or  constitutional  limitation,  be  made  smaller  during  Jiis  term;^^  of  a  per- 
centage^^ of  moneys  collected  by  him  and  his  assistants ;    or  of  specified  fees,^^ 


16.  People  V.  Talmage,  6  Cal.  256. 

17.  Julian  v.  State,  140  Ind.  581,  39  N.  E. 
923. 

18.  Smith  t\  U.  S.,  26  Ct.  CI.  568. 

19.  Thus,  under  a  statute,  in  one  section 
authorizing  the  attorney-general  to  employ 
assistants  to  recover  moneys  due  the  state, 
paying  such  assistants  a  percentage  of  the 
sums  collected,  and  in  another  providing  that 
he  shall  have  certain  deputies  provided  not 
more  than  a  certain  sum  per  annum  is  ex- 
'pended,  it  has  been  held  that  the  attorney- 
general  was  not  authorized  to  employ  attor- 
neys for  the  prosecution  of  suits  in  relation 
to  real  estate  owned  by  the  state,  by  which 
such  attorneys  are  entitled  to  a  fee  from  the 
state  equal  to  ten  per  cent  of  the  value  of  the 
land  (Julian  v.  State,  122  Ind.  68,  23  N.  E. 
690)  ;  and,  under  a  statute  providing  that 
the  attorney-general  is  authorized  to  employ 
additional  counsel  in  suits  in  the  name  of  the 
people  at  any  general  or  special  term,  or  at 
chambers  of  the  supreme  court,"  etc.,  it  has 
been  held  that  he  cannot  appear  by  special 
counsel  on  the  trial  of  such  an  action  in  a 
circuit  court  (People  v.  Metropolitan  Tele- 
phone, etc.,  Co.,  11  Abb.  N.  Cas.  (N.  Y.)  304, 

.  64  How.  Pr.  (N.  Y.)  66). 

20.  State  v.  Shearman,  51  Kan.  686,  35 
Pac.  455. 

21.  In  re  Appropriations  For  Deputies,  etc., 
25  ?^ebr.  662,  667,  41  N.  W.  643,  holding  that 
a  stenographer  is  not  a  clerk  within  the  mean- 
ing of  Nebr.  Const,  art.  5,  §  24,  which  pro- 
vides that  "  there  shall  be  no  allowance  for 
clerk-hire  in  the  offices  of  the  .  .  .  attorney- 
general." 

22.  U.  S.  V.  Denison,  80  Fed.  370,  49  U.  S. 
App.  352,  25  C.  C.  A.  496. 

23.  State  v.  Harris,  (Tenn.  1898)  45  S.  W. 
438,  holding  that  the  court  may  appoint  such 
a  substitute  under  Shannon's  Code  Tonn. 
§  5769,  and  that  an  indictment  for  murder, 
drawn  and  preferred  by  an  attornoy-gonoral 
so  appointed,  was  valid.    But  see  State  v. 


Morris,  Houst.  Crim.  Cas.  (Del.)  124,  hold- 
ing that  the  legislature  has  no  power,  under 
the  constitution,  to  authorize  two  particular 
members  of  the  bar  to  prepare  indictments, 
for  certain  misdemeanors,  in  behalf  of  the 
state,  sign  them  as  attorneys  for  the  state, 
submit  them  to  the  grand  jury,  and  then 
proceed  to  try  them,  exercising  all  the  powers 
of  the  attorney-general,  in  case  the  attorney- 
general  should  not  act  within  a  certain  time. 

24.  Act  increasing  salary  not  retrospective. 
—  The  Missouri  act  of  Feb.  15,  1865,  which 
increased  the  annual  salary  of  the  attorney- 
general,  and  was  in  terms  made  to  take  effect 
from  its  passage,  was  not  retrospective  so  as 
to  make  the  increased  salary  commence  from 
the  first  day  of  the  preceding  January.  State 
V.  Thompson,  36  Mo.  65. 

25.  Field  v.  Auditor,  83  Va.  882,  3  S.  E. 
707. 

Withholding  in  case  of  indebtedness  to 
state  unconstitutional. —  The  office  of  attor- 
ney-general being  a  constitutional  office,  al- 
though the  salary  is  fixed  by  the  legislature, 
Va.  Acts  (Ex.  Sess.  1884),"  p.  90,  authoriz- 
ing the  withholding  of  tlie  salary  in  the  case 
of  an  indebtedness  to  the  state,  is  unconsti- 
tutional, and  iiiandnitms  will  issue  to  compel 
payment  notwitlistaiuliiii::.  Blair  r.  ^larve,  80 
Va.  485. 

26.  Two  per  cent  of  the  judgment  in  favor 
of  the  state  shouhl,  under  Ky.  Cicmi.  Stat.  c.  5, 
art.  5,  §  4,  be  taxed  as  costs  for  the  attorney- 
general's  fee.  Newport,  etc..  Bridge  Co.  r. 
Douglass,  12  Bush  (Kv.)  67:5. 

27.  State  r.  Denny,  67  hul.  148,  which 
liolds  that  he  is  not  entitled  to  commissions 
on  amounts  paid  to  tlie  state  before  his  term 
of  office  began. 

28.  An  attachment  for  a  contempt,  against 
a  juror  for  non-attendance,  is  not  an  ait  ion 
for  which  the  attorney-general  can  receive  a 
fee  for  a]>pearini;  «ni  belialf  of  the  state.  ^lar- 
tin  r.  State.  1  ilarr.  i<c  J.  (Md.)  721. 

For  each  misdemeanant  whose  conviction. 
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to  which  last  it  has  been  held  that  he  may  be  entitled  although  he  is  given  a 
specific  salarj.2^ 

2.  Extra  Services.  Where,  at  the  bidding  of  the  legislature,  the  attorney- 
general  performs  services  not  incumbent  on  him  by  virtue  of  his  office,^*^  the 
legislature  may  compensate  him  therefor.^^ 

-B.  Of  Assistants.  Special  assistants  employed  by  the  attorney-general  are 
entitled-  to  compensation  only  under  the  conditions  prescribed  by  law,^^  and  are 
entitled  to  no  compensation  wher^  their  employment  was  unauthorized.^^ 

V.  Duties  and  powers. 

A.  In  General.    The  attorney-general  has  the  powers  belonging  to  that  officer 
at  common  law  in  addition  to  those  conferred  by  statute.^    In  both  England 
and  the  United  States    he  is  the  principal  law  officer  of  the  government.  His 


is  affirmed,  though  jointly  convicted,  the  at- 
t)t3rney-general  is  entitled  to  receive  ten  dol- 
tos,  under  Tex.  Code  Crim.  Proc.  (1895), 
rart.  1119.  Hogg  v.  State,  40  Tex.  Crim.  109, 
•48  S,  W.  580. 

In  suits  where  the  crown  is  a  party  and 
'entitled  to  costs,  a  retaining  fee  of  twenty- 
five  shillings  is  allowed  to  the  attorney-gen- 
Jgral;  and  for  all  papers  properly  termed 
pleadings  a  higher  rate  per  folio  is  allowed 
for  drafting  and  copying  than  in  suits  be- 
tween subjects.  Atty.-Gen.  v.  Twenty  Casks 
Spirits,  8  N.  Brunsw.  404. 

29.  Com.  X).  Field,  84  Va.  26,  3  S.  E. 
882  (holding  that,  although  he  be  allowed 
fees  taxed  in  criminal  actions  when  collected 
from  the  defendants,  he  cannot  collect  those 
fees  from  the  state  under  the  Virginia  act  of 
April  4,  1877,  as  amended  by  the  act  of 
March  12,  1878,  providing  a  salary  of  a  given 
amount  for  the  attorney-general,  and  that  he 

shall  not  be  entitled  to  any  further  compen- 
sation") ;  Thon  v.  Com.,  77  Va.  289, 

30.  Where  the  statute  provides,  among 
other  duties,  that  the  attorney- general  "shall 
discharge  such  other  duties  as  may  be  im- 
posed by  the  general  assembly,"  but  shall  re- 
ceive no  other  compensation  than  his  salary, 
•and  he  appears  for  the  state  in  certain  cases 
under  an  act  of  the  legislature,  his  services 
in  such  cases  are  covered  by  his  salary.  Field 
iD.  Auditor,  83  Va.  882,  3  S.  E.  707. 

31.  Love  V.  Baehr,  47  Cal.  364. 

32.  Thus,  under  Ky.  Stat.  §  114,  their  fees 
must  be  fixed  by  the  governor  and  auditor, 
and  no  fees  can  be  paid  except  out  of  the 
amount  recovered  and  paid  into  the  treasury. 
Hendrick  v.  Posey,  104  Ky.  8,  20  Ky.  L.  Rep. 
359,  45-  S.  W.  525,  46  S.  W.  702.  And,  under 
Ky.  Stat.  §§  4241,  4258,  4262,  4263,  4266, 
and  c.  8,  art.  2,  §§  113,  114,  127,  it  is  held 
that  an  attorney  employed  by  the  attorney- 
general  to  institute  a  suit  to  compel  a  tax- 
payer to  list  his  property  is  not  entitled  to 
Se  paid  by  the  state.  Coulter  v.  Denny,  (Ky. 
1902)  67  S.  W.  65. 

Allowance  from  funds  in  hands  of  receiver. 
—  An  allowance  to  special  counsel  employed 
by  the  attorney-general  to  wind  up  the  affairs 
of  an  insolvent  life  insurance  company  should 
not  be  granted  out  of  the  funds  in  the  hands 
of  the  receiver.  Atty.-Gen.  v.  Continental  L. 
Ins.  Co.,  88  N.  Y.  571. 
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33.  Smith  v.  U.  S.,  26  Ct.  CI.  568. 

34.  Hunt  V.  Chicago  Horse,  etc.,  R.  Co., 
121  111.  638,  13  N.  E.  176  [afftrming  20  HI. 
App.  282]  ;  People  v.  Miner,  2  Lans.  (N.  Y.) 
396. 

Power  of  legislature  to  increase  duties.— 

It  has  been  held  that  the  legislature  has  no 
power  to  compel  the  attorney-general  to  act 
as  a  member  of  the  board  of  examiners  (Love 
V.  Baehr,  47  Cal.  364)  ;  but  where,  though  the 
constitution  classed  the  attorney-general  as 
belonging  to  the  executive  department,  and 
district  attorneys  as  belonging  to  the  judicial, 
a  clause  in  the  constitution  required  the 
former  to  perform  "  such  other  duties  as  may 
be  required  by  law,"  it  was  held  that  he 
might  be  required  by  act  of  legislature  to 
advise  the  district  attorneys  and  to  act  for 
the  state  in  counties  where  there  a^e  no  dis- 
trict attorneys ;  but  that  the  legislature  could 
not  give  the  attorney-general  control  of  cases 
in  which  the  constitution  provided  that  the 
district  attorneys  should  represent  the  state, 
nor  empower  him  to  deprive  those  officers  of 
their  fees  in  such  cases  (State  v.  Moore,  57 
Tex.  307). 

35.  Rex  V.  Austen,  8  Price  142;  Atty.-Gen. 
V.  Brown,  1  Swanst.  265,  1  Wils.  C.  P.  323; 
Abbott  L.  Diet. 

During  the  vacancy  of  the  office  the  whole 
business  and  authority  of  the  attorney-gen- 
eral devolve  upon  the  solicitor-general.  Rex 
n.  Wilkes,  4  Burr.  2527. 

Right  to  appear  for  crown  not  questionable 
by  private  person. —  The  right  of  the  attor- 
ney-general for  the  Province  of  Quebec  to  ap- 
pear for  the  crown  cannot  be  questioned  by  a 
private  person.  Monk  v.  Ouimet,  19  L.  C. 
Jur.  71. 

36.  Fletcher's  Succession,  12  La.  Ann.  498; 
State  V.  Fremont,  etc.,  R.  Co.,  22  Nebr.  3x3, 
35  N.  W.  118;  Abbott  L.  Diet. 

The  attorney-general  of  the  United  States 
directs  the  management  and  operation  of  the 
department  of  justice.  Abbott  L.  Diet.  See 
also  a  discussion  of  the  duties  of  the  attor- 
ney-general of  the  United  States  by  William 
Wirt  in  5  Law  Rep.  373,  and  by  Caleb  Gush- 
ing in  6  Op.  Atty.-Gen.  (U.  S.)  326,  5  Am. 
Law  Reg.  65.  By  U.  S.  Rev.  Stat.  (1872), 
§  368,  he  has  vested  in  him  a  general  supervi- 
sory power  over  the  accounts  of  the  United 
States  marshals,  and  his  decision  of  any  point 
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functions  are,  however,  political  as  well  as  legal,  for  in  England  he  is  almost 
invariably  a  member  of  the  house  of  commons,  where  he  answers  questions  on 
legal  matters  of  public  interest  and  has  charge  of  government  measures  relating^ 
to'legal  subjects ;  and  the  attorney-general  of  the  United  States  is  a  member  of 
the  president's  cabinet  and,  under  the  act  of  congress  of  Jan.  19,  1886,  is  the 
fourth  in  succession  after  the  vice-president  to  the  office  of  president,  in  case  of 
a  vacancy .^^ 

B.  Furnishing'  Opinions  to  Other  Officers.  The  attorney-general  of  the 
United  States  is  required  to  advise  the  president  and  heads  of  departments  upon 
questions  of  law  arising  in  the  performance  of  their  duties,^^  but  he  is  not  author- 
ized to  give  legal  opinions  at  the  call  of  congress.^  His  opinions  are  preserved  in  a 
series  of  reports  known  as  the  "  Opinions  of  the  Attorneys-General,^'  which  include 
decisions  rendered  from  1Y91  to  date.^^  In  many  of  the  states  it  is  the  duty  of 
the  attorney-general  to  advise,  on  request,  the  governor    or  other  state  officers.^^ 

C.  Instituting*  Disbarment  Proceedings.  The  attorney-general  has  power 
to  institute  disbarment  proceedings.^ 

D.  In  Civil  Actions  — l.  May  Act  in  What  Cases  —  a.  In  General.  The 
authority  of  the  attorney-general  to  prosecute  or  defend,  any  suit  in  which  the 
state  is  concerned  is  necessarily  implied  from  the  nature  of  his  office,^^  and  he 
may  bring  an  action  where  the  wrong  or  injury  complained  of  affects  the  public 
generally whenever  there  is  proper  cause,  even  though  he  is  not  required  to  do 


connected  with  the  subject  is  conclusive,  and 
not  subject  to  collateral  attack  by  the  courts. 
Schloss  V.  Hewlett,  81  Ala.  266,  1  So.  263. 
He  is  not,  however,  authorized  thereby  to  re- 
duce fees  of  district  attorneys  which  have 
been  fixed  by  the  court  within  the  prescribed 
limit  by  virtue  of  U.  S.  Rev.  Stat.  (1872), 
§  824,  providing  that,  for  a  conviction  upon 
'  an  indictment,  "  the  district  attorney  may 
be  allowed,  in  addition  to  the  attorney's  fees 
herein  provided,  a  counsel  fee  in  proportion 
to  the  importance  and  difliculty  of  the  cause, 
not  exceeding  thirty  dollars."  U.  S.  v.  Waters, 
133  U.  S.  208,  10  S.  Ct.  249,  33  L.  ed.  594 
{.affirming  21  Ct.  CI.  30]. 

37.  Sweet  L.  Diet. 

38.  Bouvier  L.  Diet. 
-  39.  Abbott  L.  Diet. 

40.  15  Op.  Atty.-Gen.  (U.  S.)  475. 

41.  Anderson  L.  Diet. 

42.  Abbott  L.  Diet. 

43.  Dodd  V.  State,  18  Ind.  56,  holding  that 
it  is  the  duty  of  the  attorney-general  to  fur- 
nish a  state  officer  on  request  an  opinion 
touching  his  duties,  but  that  a  mistaken 
opinion  will  not  protect  an  officer  who  acts 
in  accordance  therewith. 

44.  Wilson  v.  Popham,  91  Ky.  327,  12  Ky. 
L,  Rep.  904,  15  S.  W.  859;. State  v.  Harber, 
129  Mo.  271,  31  S.  W.  889;  State  Mullins, 
129  Mo.  231,  31  S.  W.  744. 

Disbarment,  generally,  see  Attorney  and 
Client. 

45.  State  v.  State  Bank,  5  Mart.  N.  S. 
(La.)  327.  See  also  Orton  v.  State,  12  Wis. 
509,  holding  that  it  is  the  duty  of  the  attor- 
ney-general to  appear  for  the  state  in  all  suits 
in  which  it  is  interested,  and  the  school-land 
commissioners  are  not  authorized  to  employ 
counsel  at  the  expense  of  the  state  in  an  ac- 
tion brought  against  them. 

Duty  to  appear  in  inferior  courts. —  Since 
Colo.  Gen.  Laws,  §  1103,  limits  the  duties 


of  the  attorney-general  to  state  cases  insti- 
tuted or  pending  in  the  supreme  court  of  the 
state,  his  duty  to  appear  in  such  cases  in 
inferior  courts  would  be  obligatory  only  when 
required  to  do  so  by  the  governor  or  general 
assembly.  Atchison,  etc.,  R.  Co.  v.  People, 
5  Colo.  60. 

When  parties  claim  under  two  different 
grants  from  the  crown,  each  reserving  a  rent, 
but  of  different  amounts  —  inasmuch  as  the 
rights  of  the  crown  are  concerned,  the  at- 
torney-general ought  to  be  before  the  court. 
Hovenden  v.  Annesley,  2  Sch.  &  Lef.  617. 

Where  the  state  is  only  a  nominal  party, 
as  in  an  action  brought  on  the  relation  of  a 
private  individual  against  certain  public  offi- 
cers to  test  the  validity  of  an  act  of  the 
legislature,  the  attornev-general  mav  appear. 
Parker  v.  State,  132  Ind.  419,  31  N."  E.  1114. 

46.  California. —  People  r.  Oakland  Water 
Front  Co.,  118  Cal.  234,  50  Pae.  305. 

Kansas —  Wjundotte,  etc.,  Bridge  Co.  r. 
Wyandotte  County,  10  Kan.  326. 

Massachusetts. —  Goddard  v.  Smithett,  3 
Gray  (Mass.)  116. 

Missouri. —  The  attorney-general  is  author- 
ized, in  an  appropriate  proeooding.  to  insti- 
tute an  inquiry  into  the  legality  of  the  acts 
of  a  county  institute  board,  organized  under 
the  law  to  determine  as  to  the  qualifications 
of  school-teachers.  State  r.  Harrison,  141 
Mo.  12,  41  S.  W.  971,  43  S.  W.  867. 

New  To r/o.— People  7'.  Vandcrbilt,  26  X.  Y. 
{affirming  38  Barb.  (X.  Y.)  282.  24  How. 
Pr.  (N.  Y.)  '3011:  Vvo]^\o  r.  Macv.  62  How. 
Pr.  (N.  Y.)  65. 

Soi  ■h  Carolina.— State  V.  Corbin.  16  8.  C. 
533,  holding  that,  since  S.  C.  Gen.  St.it. 
p.  110,  §  5,  authorizes  the  attornoy-gonoral 
to  "  prosecute  information  or  other  process 
against  persons  who  intrude  upon  lands, 
rights,  or  property  of  the  State."  and  section 
35  requires  him   to   "  defend  the  rights  of 
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so  except  where  other  officers,  whose  duty  it  is  to  sue,  have  delayed  for  twelve 


the  State  in  all  cases  where  its  rights  are 
involved,"  he  had  authority  to  sue  a  law  firm 
to  recover  money  collected  by  them  in  a  suit 
against  persons  intruding  on  the  state's  prop- 
erty, especially  as  the  action  of  the  attorney- 
general  in  suing  the  firm  was  reported  to 
the  legislature,  and  no  objection  w^s  made, 
from  which  a  ratification  of  his  action  might 
be  inferred. 

England. —  Atty.-Gen.  v.  Shrewsbury  Bridge 
Co.,  21  Ch.  D.  752,  51  L.  J.  Ch.  746,  46 
L.  T.  Rep.  N.  S.  687,  30  Wkly.  Rep.  916; 
Ware  v.  Regents'  Canal  Co.,  3  De  G.  &  J. 
212,  5  Jur.  N.  S.  25,  28  L.  J.  Ch.  153,  7 
Wkly.  Rep.  67,  60  Eng.  Ch.  165.  See  also 
Reg.  V.  Cruise,  2  Ir.  Ch.  65. 

Canada. —  Atty.-Gen.  v.  Bergen,  29  Nova 
Scotia  135. 

Actions  against  public  officers. —  The  at- 
torney-general is  the  proper  party  to  bring 
action  against  public  officers  to  compel  them 
to  properly  dispose  of  moneys  in  their  keep- 
ing (State  V.  McClelland,  138  Ind.  395,  37 
N.  E.  799;  Moore  v.  State,  55  Ind.  360),  to 
restrain  public  boards  from  exercising  in- 
hibited powers  (McMullen  v.  Person,  102 
Mich.  608,  61  N.  W.  260  ;  Tag^art  v.  Wajme 
County,  73  Mich.  53,  40  N.  W.  852),  or  to 
recover  on  a  state  treasurer's  bond  (Miller 
V.  State,  69  Miss.  112,  12  So.  265).  It  has 
been  held,  however,  that  an  action  cannot  be 
maintained  by  the  attorney-general  to  re- 
strain a  county  treasurer  from  collecting 
taxes  for  the  payment  of  bonds  issued  by  a 
school  district  (State  v.  McLaughlin,  15  Kan. 
228,  22  Am.  Rep.  264),  and  that  neither 
N.  Y.  Code  Civ.  Proc.  §  430  (permitting  the 
attorney-general,  on  leave  of  court,  to  bring 
suit  to  annul  the  charter  of  a  corporation 
other  than  municipal,  when  such  corporation 
exercises  a  franchise  not  conferred  by  law), 
nor  section  432  (allowing  him  to  maintain 
an  action  whenever  any  person  shall  unlaw- 
fully exercise  any  public  office  or  franchise), 
authorizes  such  officer  to  prosecute  a  suit  in 
the  name  of  the  people. against  commissioners 
appointed  by  act  of  legislature,  to  enjoin  them 
from  issuing  to^m  bonds  authorized  by  said 
act,  on  the  ground  that  they  had  failed  to 
take  the  requisite  preliminary  steps,  nor  has 
he  power  at  common  law  to  maintain  such 
proceeding  (People  v.  Miner,  2  Lans.  (N.  Y.) 
396). 

Certiorari  to  remove  orders  of  sessions  re- 
lating to  the  expenditure  of  the  district  rates 
and  assessments  lies  at  the  instance  of  the 
attorney-general,  without  notice.  Rex  v. 
Newcastle  Justices,  Draper  (U.  C.)  114. 

Collection  of  taxes. —  Under  a  statute  au- 
thorizing the  attorney-general  to  commence 
an  action  in  the  name  of  the  state  whenever, 
in  his  opinion,  it  is  necessary  to  do  so  in 
order  to  protect  or  secure  the  public  interests, 
he  may  bring  suit  for  the  collection  of  taxes 
due  the  state  (State  v.  Central  Pac.  R.  Co., 
10  Nev.  47 )  ;  but  only  upon  express  authority 
from  the  state  can  he  settle  a  tax  execution 
for  less  than  its  full  amount  ( State  v.  South- 
western R.  Co.,  66  Ga.  403).    Moneys  re- 
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ceived  by  him  in  actions  for  delinquent  taxes 
become  part  of  the  public  revenue  of  the  state, 
and  must  be  paid  by  him  into  the  state  treas- 
ury, notwithstanding  such  sums  are  not  the 
full  sum  sued  for,  but  constitute  merely  a 
payment  of  part  which  is  admitted  to  be  due, 
without  prejudice  to  the  rights  of  either  party 
as  to  the  balance.  San  Mateo  County  v. 
Oullahan,  69  Cal.  647,  11  Pac.  386. 

Enforcing  provisions  in  deed  by  common- 
wealth.—  The  attorney-general  may  bring 
suit  to  enforce  a  provision  in  a  deed  by  the 
commonwealth  prohibiting  the  placing  of  a 
building  upon  the  front  of  a  lot  conveyed 
(Atty.-Gen.  v.  Gardiner,  117  Mass.  492),  and 
where  a  bond  for  a  deed  given  by  the  com- 
monwealth contains  a  stipulation  that  "  a 
passageway  sixteen  feet  wide  is  to  be  laid 
out  in  the  rear  of  said  premises,  the  same 
to  be  filled  in  by  the  Commonwealth,  and  to 
be  kept  open  and  maintained  by  the  abutters 
in  common,"  may  maintain  an  action  to  re- 
strain defendant  from  building  or  maintain- 
ing bay  windows  which  project  over  the  pas- 
sageway (Atty.-Gen.  v.  Williams,  140  Mass. 
329,  2  N.  E.  80,  3  N.  E.  214,  54  Am.  Rep.  468). 

Enjoining  conspiracy  to  do  prohibited  acts. 
—  The  attorney-general  may  institute  pro- 
ceedings to  obtain  an  injunction  restraining 
persons  who  have  conspired  together  for  the 
purpose  of  doing  what  is  prohibited  by  law. 
State  V.  Pagan,  22  La.  Ann.  545. 

Enjoining  erection  of  buildings  adjoining 
public  square.— Mass.  Stat.  (1898),  c.  452, 
prohibiting  the  erection  of  buildings  over 
ninety  feet  high  on  the  streets  adjoining 
Copley  square,  in  Boston,  which  is  a  public 
park,  intended  for  the  use  of  the  public,  gives 
the  public  rights  in  the  nature  of  an  easement 
over  lands  facing  the  square,  which  are  an- 
nexed to  it  for  the  benefit  of  the  public,  and 
hence  the  attorney-general  is  the  proper  per- 
son to  sue  to  enforce  it.  Atty.-Gen.  v.  Wil- 
liams, 174  Mass.  476,  55  N.  E.  77,  47  L.  R.  A. 
314,  holding  further  that  Mass.  Stat.  (1894), 
c.  257,  giving  the  city  of  Boston  the  right 
to  enforce  its  building  laws,  applied  to  stat- 
utes then  in  force,  and  did  not  contemplate 
the  passage  of  the  later  statute,  and  hence 
did  not  affect  the  attorney-general's  right  to 
enforce  it.  Compare  State  v.  Schweickardt, 
109  Mo.  496,  19  S.  W.  47,  holding  that  the 
attorney-general  has  no  authority  to  enjoin 
a  party  from  carrying  out  a  contract  made 
with  a  city  under  an  ordinance  in  regard  to 
a  ,  privilege  granted  such  party  in  a  park. 

Enjoining  trespass  on  crown  lands. —  The 
court  has  jurisdiction  to  grant  an  injunction, 
at  the  instance  of  the  attorney-general  for 
the  Dominion,  in  respect  of  trespass  upon 
crown  lands.  Atty.-Gen.  v.  Ryan,  5  Manitoba 
81. 

Intervention  in  suit  between  states. — The 

attorney- general  may  intervene  on  behalf  of 
the  United  States  in  a  suit  between  states  in 
which  the  general  government  is  interested, 
and  may  introduce  evidence  and  take  part 
in  the  argument  without  making  the  United 
States  a  party  for  or  against  whom  judgment 
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months  after  cause  of  action  accrued. '^'^  He  cannot,  however,  maintain  an  action 
to  prevent  or  redress  a  private  wrong,^^  or  on  behalf  of  a  municipality  or 
county  .^"^ 

b.  Concerning"  Charities.  The  attorney-general  is  a  proper  party  in  any 
.action  involving  the  proper  administration  of  a  trust  in  which  the  public  is 
interested,^^  and  may  bring  suit  to  enforce  a  trust  for  a  public  charity .^^ 

e.  Coneerning"  Patents.  In  England  and  her  colonies  the  attorney-general 
acts  as  representative  of  the  crown  in  matters  connected  with  patents.^" 


can  be  rendered,     Florida  v.   Georgia,  17 
How.  (U.  S.)  478,  15  L.  ed.  181. 
Where  a  public  right  is  invaded,  and  the 

authorities  whose  duty  it  is  to  bring  an 
action  fraudulently  refuse  to  do  so,  or  no 
other  remedy  exists  at  common  law,  the  at- 
torney-general may  sue  in  his  representative 
capacity,  whether  the  injury  affect  the  whole 
people  or  a  limited  organization  of  them,  and 
whether  it  be  a  public  nuisance  or  corrupt 
perversion  of  public  money  or  public  credit. 
People  V.  Tweed,  13  Abb.  Pr.  N.  S.  (N.  Y.) 
25. 

47.  Carr  v.  State,  81  Ind.  342. 

After  a  twelve  months'  delay  on  the  part 
of  a  prosecuting  attorney,  an  action  may  be 
prosecuted  by  the  attorney-general  on  a  for- 
feited recognizance,  and  the  authority  of  the 
attorney-general  in  a  suit  so  brought  is 
superior  to  that  of  the  prosecuting  attorney. 
State  V.  Schloss,  92  Ind.  293. 

48.  Atty.-Gen.  v.  Salem,  103  Mass.  138. 

Qui  tam  actions. —  It  is  not  the  attorney- 
general's  duty  to  attend  to  the  prosecution  of 
qui  tam  or  popular  actions.  Matter  of  Atty.- 
Gen.,  Mart.  &  Y.  (Tenn.)  285. 

49.  State  v.  Desforges,  5  Rob.  (La.)  253 
(suit  on  a  forfeited  bail  bond  when  the  pen- 
alty belongs  to  a  city)  ;  People  v.  Equity  Gas 
Light  Co.,  141  N.  Y.  232,  36  N.  E.  194,  56 
N.  Y.  St.  825  (to  restrain  unauthorized  tear- 
ing up  of  street  pavements )  ;  People  v.  Booth, 
3z  N.  Y.  397  (to  restrain  a  person  from 
taking  possession  of  municipal  property). 

50.  Atty.-Gen.  v.  Moliter,  26  Mich.  444; 
People  V.  Ingersoll,  58  N.  Y.  1,  17  Am.  Pep. 
178  laffirming  67  Barb.  (N.  Y.)  472]. 

51.  Atty.-Gen.  v.  Newberry  Library,  150 
111.  229,  37  N.  E.  236  [affirming  51  111.  App. 
166]  ;  Lackland  v.  Walker,  151  Mo.  210,  52 
S.  W.  414  (holding  xhat  where  the  public  is 
the  beneficiary  of  a  charitable  trust  the  at- 
torney-general is  the  only  necessary  party  to 
a  proceeding  involving  the  administration  of 
the  trust  estate  or  the  powers  and  duties  of 
the  trustees).  See  also  Ex  p.  Skinner,  2 
Meriv.  453,  1  Wils.  C.  P.  14  (holding  that  a 
petition  under  52  Geo.  Ill,  c.  101,  must  have 
the  signature  of  the  attorney-general,  or  of 
the  sblicitor-general  in  case  only  of  there 
being  no  attorney-general  at  the  time,  such 
signature  not  to  be  affixed  without  the  same 
deliberation  as  in  the  case  of  an  information 
regularly  filed)  ;  Matter  of  Warwick  Chari- 
ties, 1  Phil.  559,  19  Eng.  Ch.  559  (hohling 
that  petitions  for  filling  vacancies  in  the 
number  of  charity  trustees  require  the  fiat 
of  the  attorney-general,  but  need  not  be 
served  upon  him)  ;  Atty.-Gen.  v.  Hewitt,  9 


Ves.  Jr.  232  (holding  that  the  court  will 
not  act  under  an  award  in  a  charity  cause 
without  consent  of  the  attorney-general,  or 
without  inquiring  whether  it  is  for  the  bene- 
fit of  charity) . 

He  is  a  necessary  party  to  a  suit  to  obtain 
the  direction  of  a  court  of  equity  as  to  the 
administration  of  a  public  charity  which  is 
not  in  the  hands  of  trustees  charged  by  the 
donor  with  its  management,  but  is  not  a 
proper  party  when  the  only  relief  sought  is 
the  diA^sion  of  the  property  left  by  the  donor 
between  the  charity  and  other  devisees.  New- 
berry V.  Blatchford,  106  111.  584.  He  must 
also  be  made  a  party  to  a  suit  in  equity  by 
an  executor  to  test  the  validity  of  a  bequest 
for  charitable  purposes.  Jackson  v.  Phillips, 
14  Allen  (Mass.)  539. 

52.  Massachufietts. — Parker  v.  Mav.  5 
Cush.  (Mass.)  336. 

Michigan. —  Atty.-Gen.  i\  Soule,  28  Mich. 
153,  holding,  however,  that  a  bequest  of 
a  certain  sum  for  the  establishment  of  a 
school  in  a  specified  locality  "  for  the  educa- 
tion of  children,  to  be  expended  according  to 
the  direction  of  my  said  executors,"  was  not 
a  bequest  for  a  public  charity  so  enforce- 
able. 

ISfeiD  Hampshire. —  Orford  L'nion  Consr.  Soc. 
V.  Orford  West  Cong.  Soc,  55  N.  H.  463. 

'NeiD  York. —  Relief  Respectable  Aged  Indi- 
gent Females  Assoc.  r.  Beekman,  21  Barb. 
(N.  Y.)  565. 

England.—  Sweet  L.  Diet. 

Canada. —  Attv.-Gen.  r.  Axford,  13  Can. 
Supreme  Ct.  294. 

This  is  a  common-law  power,  incident  to 
the  oflice,  and  does  not  depend  for  its  exer- 
cise upon  the  requirement  of  the  governor, 
or  either  branch  of  the  legislature,  as  ]u-o- 
vided  in  Mass.  Rev.  Stat.  c.  13,  §  30.  Parker 
V.  Alav,  5  Cush.  (Mass.)  336. 

53.  Swc(^t  L.  Diet. 

A  scire  facias  to  repeal  letters  patent,  at 
the  instance  of  a  priM\tc  jirosn-utor.  i;in  only 
issue  on  the  liat  of  the  attornoy-genoral.  who 
may  withliohl  his  nssrnt  if  no  siilVioient 
ground  is  shown.  A  draft  of  the  writ  ahd  a 
statement  of  the  facts  on  which  it* is  fmnnlod 
should  be  laid  before  the  attorney-gtMUM-al. 
arid,  if  he  is  disipmliiied  from  acting,  the 
solicitor-general  or  a  crown  lawyer  shonhl  de- 
cide on  the  application,  l.egnll  r.  DnfTv.  S 
N.  Rrunsw.  57. 

On  an  application  to  question  a  patent 
under  (lie  r:i(t>nl  Ai-t  of  IST-J.  it  sooins  that 
the  intcrvciitioji  of  the  attorney-goneral  is 
not  essential.  ^Matter  of  Bell  Telephone  Co., 
9  Out.  339. 

[V,  D.  1,  c] 


1032    [4  Cyc] 


A  TTORNEY-  GENERAL 


d.  For  Recovery  of  Common-School  Fund.  A  suit  by  the  state  to  recover  a 
part  of  its  common-school  fund  is  properly  brought  on  the  relation  of  the  attorney- 
general.^* 

2.  Conduct  and  Management  of  Cause  —  a.  In  General.  In  England  and 
Canada  the  attorney-general  possesses  entire  dominion  over  every  suit  instituted 
by  him  in  his  official  capacity,  whether  there  be  a  relator  or  not.  In  some  of 
the  United  States,  however,  it  has  been  held  that  when  the  state  has  no  direct 
interest  in  the  event  of  the  sui^,  the  attorney -general,  as  such,  has  no  power 
to  control  the  conduct  thereof  or  to  withdraw  his  consent,  to  the  parties 
interested,  to  use  the  name  of  the  state  and  his  name  in  bringing  an  action  when 
such  withdrawal  would  prejudice  the  parties  interested.^^ 

b.  On  Appeal.  The  attorney-general  is  the  only  person  who  is  authorized 
by  law  to  appear  for  the  people  in  the  supreme  court,^^  and  no  other  attorney^ 
appearing  without  his  consent,  will  be  recognized.^^    The  attorney-general  may 


54.  Tippecanoe  County  v.  State,  92  Ind. 
353. 

55.  Atty.-Gen.  v.  Haberdasher's  Co.,  15 
Beav.  397,'  16  Jur.  717.  See  also  Atty.-Gen.  v. 
Ironmongers  Co.,  1  Cr.  &  Ph.  208,  5  Jur.  356, 
10  L.  J.  Ch.  201,  18  Eng.  Ch.  208,  holding 
that,  in  an  information,  the  attorney- general, 
and  not  the  relator,  is  the  party  prosecuting 
the  cause,  and  that,  therefore,  the  court  will 
not  allow  counsel  for  the  relator  to  be  heard 
in  any  other  character  than  as  counsel  for 
the  attorney-general. 

56.  Casgrain  v.  Atlantic,  etc.,  R.  Co.,  [1895] 
App.  Cas.  282  [confirming  (Q.  B.  Dec.  23, 
1892)  Consol.  Dig.  Quebec  179  {reversing  21 
Rev.  Leg.  71)]. 

57.  People  v.  Jacob,  (Ca.l.  1886)  12  Pac. 
222  (holding  that,  when  a  suit  is  instituted 
in  the  name  of  the  state,  by  permission 
of  the  attorney-general,  upon  the  relation  of 
the  real  party  in  interest,  seeking  the  can- 
cellation of  a  patent  for  state  swamp-lands, 
and  the  state  has  no  direct  interest  in  the 
event  of  the  suit,  the  attorney-general  is  not 
authorized  to  move  to  dismiss);  People  17. 
^Morth  San  Francisco  Homestead,  etc.,  Assoc., 
38  Cal.  564  ;  Atty.-Gen.  v.  Wallace,  7  B.  Mon. 
(Ky. )  611  (holding  that  the  attorney-general 
has  no  authority  to  dismiss  an  information 
filed  with  his  consent  on  relation  of  another 
to  enforce  a  charitable  bequest,  since  the  con- 
trol of  the  cause  and  liability  for  costs  rest 
on  the  relator )  ;  Mechanics'  F.  Ins.  Co.'s  Case, 
5  Abb.  Pr.  (N.  Y.)  444  (holding  that  an 
action  begun  by  the  attorney-general  at  the 
instance  of  the  state  comptroller  to  dissolve 
an  insurance  company  cannot  be  discontinued 
at  the  option  of  the  attorney-general ) .  See 
also  Atty.-Gen.  v.  Barstow,  4  Wis.  567,  hold- 
ing that,  where  the  attorney-general  has  filed 
an  information  in  the  nature  of  quo  warranto 
upon  the  relation  of  a  person  claiming  an 
office,  he  may  dismiss  the  action  as  far  as  the 
public  is  concerned,  but  the  relator  will  be  al- 
lowed to  prosecute  his  claim  in  the  suit  so  in- 
stituted. Compare  State  v.  Fremont,  etc.,  R. 
Co.,  22  Nebr.  313,  35  N.  W.  118  (holding  that 
where  the  attorney-general  is  iritrusted  by  law 
with  the  management  of  all  cases  in  which  the 
state  is  a  party  or  interested,  his  action  in  a 
suit  by  the  state  against  a  railroad  company 
to  compel  the  company  to  reduce  its  freight 
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charges  cannot  be  controlled  by  a  majority 
of  the  state  board  of  transportation )  ;  People 
V.  New  York  Cent.  Crosstown  R.  Co.,  21  Hun 
( N.  Y. )  476  ( holding  that  an  action  brought 
by  the  people  with  the  consent  of  the  at- 
torney-general to  restrain  a  street-railway 
company  from  laying  its  tracks  along  a  cer- 
tain street  may  be  abandoned  if  he  so  elects )  ; 
People  V.  Tobacco  Mfg.  Co.,  42  How.  Pr. 
(N.  Y.)  162  (holding  that  the  attorney-gen- 
eral may  discontinue  an  action  brought  by 
him  in  the  name  of  the  people  against  a 
corporation  to  enforce  a  forfeiture  of  its 
charter ) . 

Change  of  venue. —  The  attorney-general, 
and  not  the  governor,  has  authority  to  con- 
sent to  the  transfer  of  a  case  against  the 
state  from  a  term  in  the  city  of  Nev/  Orleans 
to  a  term  in  Monroe.  State  v.  Dubuclet,  27 
La.  Ann.  29. 

58.  People  v.  Clark,  72  Cal.  289,  13  Pac. 
858;  People  v.  Jacob,  (Cal.  1886)  12  Pac. 
222;  People  v.  North  San  Francisco  Home- 
stead, etc..  Assoc.,  38  Cal.  564. 

59.  People  v.  Pacheco,  29  Cal.  210;  People 
V.  Navarre,  22  Mich.  1  (holding  that,  except 
by  him,  the  state  cannot,  under  Mich.  Comp. 
Laws,  §  180,  be  made  a  plaintiff  in  error  in 
that  court) . 

60.  Frey  v.  Michie,  68  Mich.  323,  36  N.  W. 
184;  Babcock  v.  Hanselman,  56  Mich.  27,  22 
N.  W.  99. 

It  will  be  presumed  that  other  counsel  ap- 
pearing for  the  state  are  acting  by  his  au- 
thority. State  V.  California  Min.  Co.,  13  Nev. 
203. 

An  appeal  from  the  board  of  general  ap- 
praisers by  the  United  States  can  only  be 
allowed  on  the  application  and  in  the  name 
of  the  attorney-general,  when  the  record  does 
not  show  that  the  court  is  of  opinion  that  the 
question  involved  is  of  such  importance  as  to 
require  an  appeal;  but  where  such  an  appeal 
is  irregularly  taken,  in  the  name  of  the  col- 
lector of  the  port  by  the  district  attorney, 
and  the  parties  admit,  in  the  circuit  court  of 
appeals,  that  it  was,  in  fact,  taken  by  direc- 
tion of  the  attorney-general,  and  consent  that 
the  petition  for  appeal  may  be  amended  by 
substituting  his  name  for  that  of  the  col- 
lector, the  circuit  court  of  appeals  has  juris- 
diction to  allow  such  amendment.    U.  S.  v. 
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appeal  from  a  judgment  taken  by  consent  of  the  district  attorney  or  when 
the  latter  declines  to  present  an  appeal,^  and,  it  seems,  has  power  to  waive  his 
right  to  an  appeal.^ 

e.  Appearance.  In  England  the  attorney-general,  as  such,  is  always  supposed 
to  be  in  court,  and  if  he  will  not  appear  it  must  be  considered  as  a  nil  dicit}^  In 
the  United  States  supreme  court  it  is  the  uniform  practice  of  the  clerk  to  enter, 
at  the  first  term  to  which  a,ny  writ  of  error  or  appeal  is  returnable,  in  cases  in 
which  the  United  States  is  a  party,  the  appearance  of  the  attorney-general  of 
the  United  States.  This  practice  is  not  conclusive  against  the  attorney-general 
if,  at  the  first  term,  he  withdraws  his  appearance  or  moves  to  strike  it  oii';  but,  if 
he  lets  it  pass  for  one  term,  it  is  conclusive  upon  him  as  to  an  appearance.^^  ' 

d.  Pleading.^'^  Where  an  action  is  brought  by  the  attorney-general  on  the 
relation  of  another,  the  latter  need  not  be  joined  as  plaintiff  unless  the  action  is- 
substantially  for  his  benefit,^^  and  it  has  been  held  that  the  proceedings  in  an 
ex-officio  information  may  be  either  at  the  suit  of  the  queen  or  of  the  attorney- 
general.'^^  There  is  no  precedent,  however,  for  dispensing  with  the  signature  of 
the  attorney-general  to  an  information,'^^  though  where,  by  direction  of  the 
court,  an  information  had  been  amended  by  merely  adding  a  party,  a  motion  to 
take  the  amended  information  off  the  files  because  not  signed  by  the  attorney- 
general  was  refused."^^  At  common  law  the  crown  is  not  precluded  from  pleading 
double,  or  pleading  and  demurring,  and  the  right  of  the  crown  to  plead  double  is 
unaffected  by  any  of  the  statutes  or  rules  of  court  relating  to  pleading  and  pro- 
cedure.'^^ Where  a  question  of  great  difficulty  and  delicacy  arises  between  a 
subject  plaintiff  and  the  crown  defendant,  the  court  will  not  allow  it  to  be  decided 
upon  demurrer,  but  an  answer  must  be  filed,  and  the  benefit  of  the  demurrer  will 
be  reserved  to  defendant.'^^ 


Hopewell,  51  Fed.  798,  5  U.  S.  App.  137,  2 
C.  C.  A.  510. 

61.  Where  he  is  not  a  party  or  the  repre- 
sentative of  a  party  under  Ind.  Rev.  Stat. 
(1881),  §  662,  as  in  an  action  by  the  state 
on  his  relation  to  test  the  constitutionality  of 
a  law  affecting  the  membership  of  the  legis- 
lature, he  may  not  appeal,  since  the  action  is 
not  brought  by  the  state,  or  against  it,  nor 
is  it  one  in  winch  any  criminal  or  state  prose- 
cution  is    pending   in   the   supreme  court. 

.Parker  v.  State,  133  Ind.  178,  32  N.  E.  836, 
33  N.  E.  119,  18  L.  R.  A.  567. 

62.  Sacramento  County  v.  Central  Pac.  R. 
Co.,  61  Cal.  250. 

63.  State  v.  Reid,  45  La.  Ann.  162,  12  So. 
189. 

64.  People  v.  Stephens,  52  N.  Y.  306. 
Compare  State  v.  Echeveria,  33  La.  Ann.  709, 
holding  that,  in  proceedings  under  the  In- 
trusion Into  Office  Act,  although  the  attorney- 
general  will  not  be  compelled  by  mandamus 
to  appeal  in  behalf  of  the  state  from  an  ad- 
verse decision,  he  cannot  bind  the  state  by 
acquiescence  in  an  adverse  judgment. 

65.  Barclay  v.  Russell,  Dick.  729,  wherein 
the  court,  in  consequence,  refused  to  order 
the  attorney-general  to  appear  to  a  bill.  See 
also  Shea  v.  Fellowes,  1  Ch.  Chamb.  (U.  C.) 
30,  holding  that  where  the  attorney-general 
is  a  defendant  and  does  not  answer,  the 
proper  course  is  to  obtain  an  order  that  he 
answer  in  a  week,  or  that  the  bill  be  taken 
pro  confesso. 

66.  Farrar  v.  U.  S.,  3  Pet.  (U.  S.)  459, 
7  L.  ed.  741. 

67.  Time  to  plead  in  abatement. —  In  an 


action  against  the  commonwealth  the  attor- 
ney-general cannot  plead  in  abatement  after 
a  general  imparlance.  Martin  v.  Com.,  1 
Mass.  347. 

68.  People  v.  Metropolitan  Bank,  7  How. 
Pr.  (K  Y.)  144;  State  v.  Cunningham,  81 
Wis.  440,  51  N.  W.  724,  15  L.  R.  A.  561.  See 
also  Matter  of  Bedford  Charitv,  2  Swanst. 
470,  19  Rev.  Rep.  107. 

69.  In  an  action  by  the  attorney-general 
at  the  relation  of  a  plaintiff,  the  title  "  in- 
formation "  should  ro  longer  be  used.  Attv.- 
Gen.  V.  Shrewsbiirv  Bridge  Co.,  21  Ch.  D. 
752,  51  L.  J.  Ch.  746,  42  L.  T.  Rep.  N.  S.  79, 
30  Wkly.  Rep.  916. 

70.  Reg.  V.  Burnham,  1  U.  C.  Q.  B.  413. 

71.  Ex  p.  Skinner,  2  Meriv.  453.  1  Wils. 
C.  P.  14;  Atty.-Gen.  v.  Toronto  St.  R.  Co., 
13  Grant  Ch.  (U.  C.)  441,  2  Ch.  Chamb. 
(U.  C.)  165,  the  latter  case  holding  that 
where,  in  his  absence  from  tlie  province,  an 
information  was  filed  without  his  signature, 
but  having  indorsed  thereon  a  fiat  signed  by 
the  solicitor-general,  it  slionld  ho  taken  off 
the  files. 

72.  Atty.-Gen.  r.  Toronto  St.  R.  Co..  2  Ch. 
Chamb.  (U.  C.)  321. 

73.  Tobin  v.  Re?.,  14  C.  B.  X.  S.  ri05.  9 
Jur.  N.  S.  1130,  32  L.  J.  C.  P.  216,  8  L.  T. 
Rep.  N.  S.  392,  11  Wklv.  Rep.  701.  108 
E.  C.  L.  505:  Reg.  r.  Diploek,  19  L.  T.  Rep. 
N.  S.  380.  See  also  Attv.-Gen.  r.  Donaldson. 
9  Dowl.  P.  C.  319.  5  Jur".  56.  7  M.  .S:  \V.  422: 
Rex  r.  Caldwell.  Forrest  57. 

74.  Lautour  r.  Attv.-Gon..  11  Jur.  X.  S.  7. 
n  L.  T.  Rep.  N.  S.  613.  1:?  Wklv.  Rep. 
305. 
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e.  Power  to  Bind  State.  Ordinarily,  the  attorney-general  cannot  bind  the 
state  by  appearing  for  it  in  an  action,"^^  and,  where  he  is  specially  authorized  to 
bring  certain  actions,  he  can  bind  the  state  only  in  cases  similar  to  those  so 
authorized.*^® 

E.  In  Criminal  Causes  —  l.  In  General.  Both  in  England  and  the  United 
States  the  attorney-general  represents  the  government  in  criminal  prosecutions.'^'^ 

2.  Conduct  of  Prosecution  —  a.  In  General  —  (i)  In  Trial  Court,  Although 
it  may  not  be  the  duty  of  the  attorney-general  to  conduct  criminal  trials  in  the 
court  below,  generally he  may  be  required  to  do  so  in  certain  cases,'^^  and  may 
assist  the  circuit  attorney,  at  the  latter's  request  and  by  consent  of  court,  in  a 
prosecution  for  murder,  without  stating  whether  he  appears  in  his  official  capacity 
or  as  hired  counsel.^^ 

(ii)  On  Appeal.  A  criminal  cause  on  appeal  is  under  the  exclusive  control 
of  the  attorney-general,^^  notwithstanding  a  statute  making  it  the  duty  of  a 
prosecuting  attorney  to  conduct  such  cause  with  the  advice  and  assistance  of  the 
attorney -general.^^ 

b.  Entering  Nolle  Prosequi.  The  attorney-general  has  power  to  enter  a  nolle 
prosequi^^  to  the  whole  or  any  distinct  part  of  an  indictment,^*  without  defend- 
ant's consent,^^  either  before  the  jury  is  impaneled^®  or  after  verdict,^*^  but  not 
during  the  trial.^^ 

F.  When  Term  of  Office  Has  Expired.  The  authority  of  the  attorney-gen- 
eral terminates  with  his  term  of  office,^^  and  any  duty  pertaining  to  the  office  and 


75.  Ex  p.  Dunn,  8  S.  C.  207;  Public  Ac- 
count Com'rs  V.  Rose,  1  Desauss.  (S.  C.)  461. 
See  also  New  Orleans,  etc.,  R.  Co.  v.  New 
Orleans,  34  La.  Ann.  429  (holding  that  the 
intervention  of  the  attorney-general  in  a  case, 
in  the  name  of  the  state,  unauthorized  by  any 
legislative  action,  does  not  bind  the  state  to 
any  of  the  judicial  averments  or  pleading  of 
such  intervention)  ;  State  v.  Lancaster  County 
Bank,  8  Nebr.  218  (holding  that,  where  the 
petition  fails  to  set  forth  a  cause  of  action 
against  the  state,  the  assent  of  the  attorney- 
general  to  a  judgment  thereon  will  not  aid 
the  judgment).  Compare  Fonseca  v.  Atty.- 
Gen.,  17  Can.  Supreme  Ct.  -612,  where 
Gwynne,  J.,  said  that  there  is  no  sound  reason 
why  the  government  of  the  Dominion  should 
not  be  bound  by  the  judgment  of  a  court  of 
justice  in  a  suit  in  which  the  attorney-gen- 
eral, as  representing  the  government,  was  a 
party  defendant,  equally  as  any  individual 
would  be,  if  the  relief  prayed  by  the  informa- 
tion is  sought  in  the  same  interest  and  upon 
the  same  grounds  as  were  adjudicated  upon 
by  tne  judgment  in  the  former  suit. 

76.  Ex  p.  Dunn,  8  S.  C.  207. 

77.  Abbott  L.  Diet.;  Sweet  L.  Diet. 

78.  Sharp  v.  Kirkendall,  2  J.  J.  Marsh. 
(Ky.)  150. 

Signing  record  of  acquittal. —  In  Nova  Sco- 
tia it  is  not  the  practice  to  require  the  record 
of  acquittal,  in  proceedings  relating  to  in- 
dictable offenses,  to  be  signed  by  the  attorney- 
general.    Seary  v.  Saxton,  28  Nova  S^^otia  278. 

79.  Com.  V.  Tuck,  20  Pick.  (Mass.)  350 
( holding  that  it  is  his  exclusive  duty,  when 
present,  to  conduct  a  criminal  prosecution, 
and  that,  although  he  can  seek  assistance,  a 
private  prosecutor  cannot  emplov  counsel  to 
aid  him)  ;  P'^ople  v.  Kramer,  33  Misc.  (N.  Y.) 
209,  68  N.  Y.  Suppl.  383,  15  N.  Y.  Crim.  257 
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(in  prosecution  of  crimes  against  the  elective 
franchise ) . 

80.  State  v.  Hays,  23  Mo.  287. 

In  Wisconsin  the  attorney-general  may, 
when  requested  by  the  governor,  assist  in  the 
prosecution  of  a  criminal  case  in  a  trial  court. 
Emery  v.  State,  101  Wis.  627,  78  N.  W.  145. 

81.  Stewart  v.  State,  24  Ind.  142;  State  v. 
Fleming,  13  Iowa  443;  People  v.  Swift,  59 
Mich.  529,  26  N.  W.  694;  People  v.  Burt,  51 
Mich.  199,  16  N.  W.  378. 

82.  People  v.  Bussey,  80  Mich.  501,  45 
N.  W.  594. 

Right  to  intervene  on  appeal  see  Reg.  v. 
Starkey,  7  Manitoba  489. 

83.  Rogers  v.  Hill,  22  R.  1.  496,  48  Atl. 
670. 

At  common  law  the  power  to  enter  a  nolle 
prosequi  exists  only  in  the  attorney-general. 
People  V.  McLeod,  1  Hill  (N.  Y.)  377,  37 
Am.  Dec.  328.  See,  generally.  Criminal  Law. 

84.  Com.  V.  Tuck,  20  Pick.   (Mass.)  356. 

85.  Com.  V.  Tuck,  20  Pick.  (Mass.)  356; 
Reg.  V.  Allen,  1  B.  &  S.  850,  9  Cox  C.  C.  120, 
8  Jur.  N.  S.  230,  31  L.  J.  M.  C.  129,  5  L.  T. 
Rep.  N.  S.  636,  101  E.  C.  L.  850. 

86.  Com.  V.  Tuck,  20  Pick.  (Mass.)  356. 

87.  Com.  V.  Tuck,  20  Pick.  (Mass.)  356; 
Reg.  V.  Leatham,  7  Jur.  N.  S.  674,  30  L.  J. 
Q.  B.  205. 

88.  Com.  tJ.  Tuck,  20  Pick.  (Mass.)  356. 

89.  Hendrick  v.  Posey,  104  Ky.  8,  20  Ky. 
L.  Rep.  35y,  45  S.  W.  525,  46  S.  W.  702. 

Cannot  preclude  successor  from  appealing. 

—  The  attorney-general  cannot,  under  the 
laws  of  Louisiana,  make  an  agreement  to  pre- 
clude his  successor  from  taking  an  appeal  in 
the  course  of  his  duty.  State  v.  Graham,  25 
La.  Ann.  433.  Compare  Casgrain  v.  Atlantic, 
etc.,  R.  Co.,  [1895]  App.  Cas.  282  [confirm- 
ing (Q,  B.  Dec.  23,  1892)  Consol.  Dig.  Quebec 


ATTORNEY-GENERAL 


[4  Cyc]  1035 


not  to  the  person  who  claims  to  be  the  incurnbent  devolves  upon  liis  successor,^ 
who  may  act  without  causing  himself  to  be  substituted  on  the  record.^^ 

VI.  LIABILITY  FOR  COSTS  AND  OFFICER'S  FEES. 

As  a  general  rule  the  attorney -general  is  not  liable  for  costs  in  a  suit  brought 
in  his  official  capacity,®"^  even  upon  interlocutory  applications.^^  He  is  liable  in 
his  personal  capacity,  however,  to  a  sheriff  for  such  of  tlie  sheriff's  fees  of  office 
on  the  execution  of  crown  processes  as  are  included  in  tlie  attorney-general's  taxed 
bill  of  costs,  and  received  by  him  from  defendants  in  the  several  crown  suits,  after 
demand  made,  where  no  ground  is  shown  for  retaining  them.^"* 

VII.  PRIVILEGES. 

A.  In  General.  While  the  attorney-general  has  been  held  to  be  privileged 
in  certain  respects,^^  he  will  not  be  permitted  to  prosecute  any  proceeding  which 
is  merely  vexatious  or  has  no  legal  object,^^  is  bound  by  the  same  rules  as  private 
suitors  with  respect  to  parties,^^  and,  it  seems,  has  no  greater  right  to  be  let  in  to 
appeal.^^ 

B.  Choice  of  Forum.  The  attorney-general  may,  under  some  circumstances, 
choose  his  own  forum,^^  but  it  is  incumbent  on  him  to  make  out  clearly  the 
prerogative.^ 

C. "  Practising-  Privately.  In  the  absence  of  constitutional  or  statutory 
inhibition  the  attorney-general  may  engage  in  private  practice  during  his  term  of 
office,^  and  it  has  been  held  that  he  may  appear  as  counsel  for  defendant  to  an 
information  filed  by  relators  in  his  name,^ 


179  {reversing  21  Rev.  Leg.  71)],  holding 
that  a  succeeding  attorney-general  cannot  re- 
tract a  discontinuance  entered  by  his  prede- 
cessor. 

90.  Nance  v.  People,  25  Colo.  252,  54  Pac. 
631. 

91.  People  V.  Carson,  78  Hun  (N.  Y.)  544, 
29  N.  Y.  Suppl.  619,  61  N.  Y.  St.  161. 

92.  Atty.-Gen.  v.  Illinois  Agricultural  Col- 
lege, 85  111.  516;  Atty.-Gen.  v.  Richard,  4 
Manitoba  336;  Reg.  v.  Mainwaring,  5  U.  C. 
Q.  B.  0.  S.  67J. 

In  Indiana  a  personal  judgment  for  costs 
may  be  rendered  against  the  attorney-general 
when,  at  his  relation,  a  suit  is  unsuccessfully 
prosecuted  in  behalf  of  the  state  for  the  re- 
covery of  public  moneys  from  a  county.  State 
V.  Marion  County,  85  Ind.  489.  Under  Ind. 
Rev.  Stat.  (1881),  §  593,  providing  that  the 
relator,  in  a  suit  brought  by  the  state,  shall 
be  liable  for  the  costs,  the  costs  should  be 
taxed  against  the  attorney-general  in  a  suit 
brought  on  his  relation,  but  under  section 
5585,  providing  that  costs  taxed  against  the 
jrelator  in  a  suit  brought  en  relation  of  the 
governor  for  breach  of  the  condition  of  an 
official  bond  shall  be  paid  by  the  state,  costs 
taxed  against  the  attorney-general  should  be 
paid  by  the  state.  Henderson  v.  State,  96 
Ind.  437. 

93.  Gibson  v.  Clench,  1  Ch.  Chamb.  (U.  C.) 
69. 

94.  White  v.  Peters,  4  N.  Brunsw.  329. 

95.  Delay  or  laches  may  not  be  imputed  to 
the  attorney-general  suing  on  the  behalf  of 
the  public  where  it  might  be  against  an  in- 
dividual in  a  similar  case.  Atty.-Gen.  v.  Brad- 
ford Canal  Co.,  15  L.  T.  Rep.  N.  S.  9. 


His  proper  place  in  court  upon  any  special 
matters  of  a  criminal  nature  wherein  his  at- 
tendance is  required  is  under  the  judges,  on 
the  left  hand  of  the  clerk  of  the  crown :  but 
this  is  only  upon  solenm  and  extraordinary 
occasions,  for  usually  he  does  not  sit  thare, 
but  within  the  bar,  in  the  face  of  the  court. 
Jacob  L.  Diet.  In  peerage  cases,  which  he 
attends  as  assistant  to  the  lords'  committees 
for  privileges,  it  is  said  that  he  is  entitled  to 
sit  (on  a  chair)  inside  the  bar.  Barony  Saye 
and  Sele,  1  H.  L.  Cas.  507,  511  note. 

96.  Reg.  V.  Prosser,  11  Beav.  306,  13  Jur. 
71,  18  L.  J.  Ch.  35. 

97.  Atty.-Gen.  v.  Hughes,  11  L.  J.  Ch.  320. 

98.  Laing  r.  Ingham,  3  Moore  P.  C.  26,  13 
Eng.  Reprint  11. 

99.  Dixon  v.  Farrer,  18  Q.  B.  D.  43.  6 
Aspin.  52,  56  L.  J.  Q.  B.  53,  55  L.  T.  Rep. 
N.  S.  578,  35  Wklv.  Rep.  95;  Attv.-Gon.  r. 
Grossman,  L.  R.  1  Exch.  381,  4  H.  &  C.  568, 
12  Jur.  N.  S.  712,  35  L.  J.  Exch.  215,  14 
,L.  T.  Rep.  N.  S.  856,  14  Wkly.  Hop.  906: 
Atty.-Gen.  v.  Macdonald,  li  Manitoba  372 
(holding  that  the  orown  may.  when  pro- 
ceeding in  relation  to  ]uoporty  to  whioli  the 
sovereign  is  entith^d  in  right  of  the  crown 
choose  its  own  foniin ;  but  otherwise  where 
the  crown  claims  no  bonolioial  interest). 

1.  Atty.-Gen.  r.  Grossman,  L.  R.  1  Exch. 
381,  4  If.'  &  C.  568,  12  Jur.  N.  S.  712.  35  L.  J. 
Exch.  215.  14  L.  T.  Rep.  X.  S.  856.  1  4  Wklv. 
Rep.  0!)6. 

2.  INlasten  Indiana  Car,  etc..  Cn..  25  Ind. 
App.  175.  57  X.  E.  148. 

3.  Shore  r.  .\tty.-Gen..  0  CI.  &  F.  355.  8 
Eng.  Reprint  450.  Rut  see  .\ttr.-Gon.  r. 
Governors   Sherborne   Grammar   School.  18 
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D.  Precedence.  In  the  United  States  it  has  been  held  that  a  cause  in  which' 
the  attorney-general  is  concerned  has  no  preference  at  the  sittings  or  circuits,^  but 
in  England  ^  the  attorney-general  is  entitled  to  precedence  in  certain  cases.^ 


Attorney  in  fact,  a  private  attorney  authorized  by  another  to  act  in  his 
place  and  stead,  either  for  some  particular  act,  or  for  the  transaction  of  business 
in  general,  not  of  a  legal  character.^    (See,  generally,  Principal  and  Agent.) 

Attornment.  The  acknowledgment  by  a  tenant  of  a  new  landlord,  on  the 
alienation  of  land,  and  an  agreement  to  become  tenant  to  the  purchaser;^  the  act 
of  recognition  of  a  new  landlord,  implying  an  engagement  to  pay  rent  and  per- 
form covenants  to  him  ;  ^  the  consent  of  a  tenant  to  the  grant  of  his  landlord/ 
(See,  generally.  Landlord  and  Tenant.) 

AU  BESOIN.  Literally,  in  case  of  need."  Words  used  in  the  direction  of 
bills  of  exchange,  pointing  out  certain  persons  who,  in  case  of  a  refusal  or  fail- 
ure of  the  drawee,  are  to  be  applied  tOj  that  tliey  may  honor  and  pay  the  bill.^ 


Beav.  256,  18  Jur.  636,  24  L.  J.  Ch.  74 ;  Atty.- 
Gen.  X).  Ironmongers  Co.,  1  Cr.  &  Ph.  208,  5 
Jur.  356,  10  L.  J.  Ch.  201,  18  Eng.  Ch.  208 
[afirming  2  Beav.  313,  17  Eng.  Ch.  313]. 

4.  Anonymous,  2  Cai.  (N.  Y.)  246,  Col. 
&  C.  Cas.  (N.  Y.)  399. 

Preferences  on  appeal  see  Appeal  and 
Error,  3  Cyc.  205,  206. 

5.  In  Quebec  the  attorney-general  for  the 
province  claimed  precedence  for  the  hearing 
of  his  case  as  a  privilege.  The  court,  with- 
out adjudicating  on  the  right,  allowed  the 
special  case  to  take  precedence,  as  it  was  a 
matter  of  general  public  interest.  Atty.-Gen. 
V.  Queen's  Ins.  Co.,  (Q.  B.  June  11,  1877) 
Consol.  Dig.  Quebec  179. 

6.  Order  Precedency  Atty.-Gen.,  6  Taunt. 
424,  2  Ves.  &  B.  422,  1  E.  C.  L.  684  (whereby, 
after  Dec.  14,  1814,  the  attorney-general  and 
solicitor-general  took  precedence  before  all 
tne  queen's  sergeants;  whereas,  before,  they 
were  accustomed  to  have  place  and  audience 
in  the  courts  next  after  the  two  most  ancient 
of  the  queen's  sergeants,  but  before  the 
others)  ;  Atty.-Gen.'s  Case,  2  CI.  &  F.  482, 
6  Eng.  Reprint  1236  (holding  that  the  at- 
torney-general, by  an  order  of  the  house  of 
lords,  has  preeminence  over  the  lord  advocate, 
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and  the  solicitor-general  over  the  Scotch 
solicitor-general)  ;  Reg.  v.  Exeter,  9  Dowl. 
P.  C.  276,  5  Jur.  102,  10  L.  J.  Exch.  y2,  7  M. 
&  W.  189  (holding  that  the  attorney-general,, 
in  the  crown's  business,  has  pre-audience  in 
the  exchequer  over  the  postman  and  tubman) : 
Paddock  v.  Forrester,  8  Dowl.  P.  C.  834,  1 
M.  &  G.  583,  1  Scott  N.  R.  391,  39  E.  C.  L.. 
919  (holding  that,  although  not  a  sergeant, 
he  had  a  right  of  audience  in  the  common 
pleas,  in  a  cause  in  which  the  crown  was 
interested,  before  the  privileges  of  sergeants 
were  abolished  by  9  «fe  10  Vict.  c.  54). 

The  crown  has  no  precedence  in  a  criminal 
court.  The  court  of  exchequer  is  the  only 
court  in  which  the  crown  has  right  of  pre- 
cedence in  revenue  cases.  Reg.  v.  Landon,  1 
F.  &  F.  381. 

1.  Burrill  L.  Diet. 

2.  Lindley  v.  Dakin,  13  Ind.  388  [citing 
Bouvier  L.  Diet.;  Wharton  L.  Diet.].  See 
also  Foster  v.  Morris,  3  A.  K.  Marsh.  (Ky.) 
609,  611,  13  Am.  Dec.  205. 

3.  Abbott  L.  Diet,  [quoted  in  Willis  v. 
Moore,  59  Tex.  628,  636,  46  Am.  Rep.  284]. 

4.  Souders  v.  Vansickle,  8  N".  J.  L.  313, 
317. 

5.  Randolph  Com.  Paper,  §  4. 


AUCTIONS  AND  AUCTIONEERS 


By  Archibald  C.  Boyd 

I.  Terminology,  ms 

A.  Auction,  1038 

B.  Auctioneer,  1039 

C.  Bid,  1039 

11.  LICENSES,  TAXES,  AND  REGULATIONS,  1039 

A.  Power  to  License  or  Regulate,  1039 

1.  In  General,  1039 

2.  Power  of  Municipal  Corporation,  1039 

B.  Right  to  License,  1040 

C.  Necessity  of  License,  1040 

D.  Revocation  of  License,  1040 

E.  Taxes,  1040 

III.  Agency  OF  AUCTIONEER,  1040 

A.  Ln  General,^  1040 

B.  Authority  in  Writing,  lOil 

C.  Authority  to  Warrant,  1041 

D.  Delegation  of  Authority,  1042 

E.  Revocation  of  Authority,  1042 

ly.  Conduct  and  validity  of  Sale,  1042 

A.  In  General,  1042 

B.  Conditions  of  Bale,  1042 

1.  Right  to  Prescribe,  1042 

2.  Effect  of  Prescribing  Printed  Conditions,  1042 

3.  Notice  of  Conditions,  1043 

C.  The  Bidding,  1043 

1.  Manner  of  Mahing  Bid,  1043 

2.  Manner  of  Accepting  Bid,  1043 

3.  Right  to  Reject  Bid,  1043 

4.  Right  to  Withd^'aw  Property  or  Bid,  1044 

5.  Dispute  as  to  Bid,  1044 

6.  Chilling  the  Bidding,  1044 

7.  Puffing,  or  By  -  Bidding,  1045 

D.  Disturbance  of  Bale,  1047 

E.  Inclusion  of  Property  of  Third  Person,  1047 

F.  Purchase  by  Auctioneer,  1047 

G.  Bale  hy  Unlicensed  Auctioneer,  1048 

H.  /(Sb^Z^     Beverab  Lots,  1048 

V.  RIGHTS  AND  liabilities  OF  BUYER  AND  SELLER,  1048 

A.  When  Title  Passes,  1048 

B.  Lien  of  Beller,  1048 

C.  Purchase  by  Agent  For  Undisclosed  Princijyal,  1048 

D.  Rescission  of  Contract,  1049 

1.  By  Buyer,  1049 

2.  By  Beller,  1049 

E.  Rights  as  to  Deposit,  1049 

F.  Bale  on  Approved  Becurity,  1050 

G.  Bet-Off  Against  Bid,  1050 

H.  Remedies  of  Beller,  1050 
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1.  In  General^  1050 

2.  Resale^  1051 

VI.  RIGHTS  AND  LIABILITIES  OF  AUCTIONEER,  1051 

A.  Right  to  Comjpensation^  1051 

1.  In  General^  1051 

2.  Statutory  Regulations^  1052 

B.  Right  to  lien,  1052 

C.  Right  to  Maintain  Action^  1052 

D.  liahilities  of  Auctioneer^  1053 

1.  To  Seller,  1053 

a.  In  General,  1053 

b.  Disobedience  of  Instructions,  1053 

c.  Estoppel  of  Auctioneer  to  Assert  Title,  1054 

2.  l6»  Buyer,  1054 

a.  /ti  General,  1054 

b.  x^aZ^  T^cr  Undisclosed  Principal,  1054 

3.  7b  Third  Persons,  1055 

a.  7^2;  General,  1055 

b.  Garnishment,  1055 

VIL  BONDS  AND  ACTIONS  THEREON,  1055 

A.  Requisites  and>  Validity  of  Bond,  1055 

B.  liabilities  on  Bond,  1055 

C.  Action  on  Bond,  1056 

CROSS-REFERENCES 

For  Awarding  Contracts  to  Biddei's,  see  Contracts  ;  Counties  ;  Municipal  Cor- 
porations ;  Fost-Office  ;  States;  Towns;  United  States. 
Contract  Between  Bidders  to  Frevent  Competition,  see  Contracts. 
Memorandum  of  Sale  by  Auctioneer,  see  Frauds,  Statute  of. 
Sale  by  Assignee  For  Benefit  of  Creditors,  see  Assignments  For  Benefit 
OF  Creditors. 

By  Executor  or  Administrator,  see  Executors  and  Administrators. 
By  Guardian,  see  Guardian  and  Ward. 

For  Non-Payment  of  Taxes  or  Assessments,  see  Municipal  Corporations  ; 

Schools  and  School  Districts  ;  Taxation. 
In  Admiralty,  see  Admiralty. 
In  Insolvency  Proceedings,  see  Insolvency. 
In  Partition  Proceedings,  see  Partition. 
On  Execution,  see  Executions. 

On  Foreclosure,  see  Chattel  Mortgages  ;  Mortgages.- 

Pending  Suit,  see  Lis  Pendens. 

Under  Order  of  Court,  see  Judicial  Sales. 

I.  TERMINOLOGY. 

A.  Auction.    An  auction  is  a  public  sale  of  property  to  the  highest  bidder.^ 


1.  Russell  V.  Miner,  61  Barb.  (N.  Y.)  534, 
5  Lans.  (N.  Y.)  537;  Reg.  v.  Rawson,  22 
Ont.  467. 

Other  definitions. —  An  auction  sale  is  a 
sale  by  consecutive  bidding,  intended  to  reach 
the  highest  price  of  the  article  by  competition 
for  it.  Hibler  i;.  Hoag,  1  Watts  &  S.  (Pa.) 
552. 

An  auction  is  a  public  competitive  sale. 
Crandall  v.  State,  28  Ohio  St.  479. 

[I.  A] 


A  sale  by  auction  is  a  sale  by  public  out- 
crv  to  the  highest  bidder  on  the  spot.  Cal. 
Civ.  Code,  §  1792. 

A  sale  by  auction  is  that  which  takes  place 
when  the  thing  is  offered  publicly  to  be  sold 
to  whoever  will  give  the  highest  price.  La. 
Rev.  Civ.  Code  (1900),  art.  2601. 

Origin. —  A  sale  at  auction  is  said  to  have 
originated  with  the  Romans,  who  gave  it  the 
descriptive  name  of  audio  —  an  increase  — 
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B.  Auctioneer.  An  auctioneer  is  one  who  sells  goods  at  public  auction  for 
another  on  commission,  or  for  a  recompense.^ 

C.  Bid.  A  bid  is  an  offer,  by  an  intending  purchaser,  to  pay  a  designated 
price  for  property  which  is  to  be  sold  at  auction.^ 

II.  LICENSES,  TAXES,  AND  REGULATIONS. 

A.  Power  to  License  or  Reg"ulate  — l.  In  General.  The  licensing  of 
auctioneers  and  the  regulation  of  their  conduct  as  such  is  within  the  power  of  the 
legislature/ 

2.  Power  of  Municipal  Corporation.  As  the  power  to  Hcense  auctioneers  and 
to  regulate  their  conduct  is  not  one  of  the  incidents  to  a  municipal  corporation, 
such  power  cannot  be  exercised  by  a  municipal  corporation  unless  conferred  on 
it  by  the  legislature.^  And,  under  a  power  giveu  a  municipal  corporation  to  tax, 
license,  and  regulate  the  business  of  auctioneers,  it  cannot  directly  prohibit  the 
business,^  or  adopt  such  regulations  as  will  produce  such  a  result,  or  even  be 
oppressive  or  highly  injurious  to  the  business."^ 


because  the  offered  property  was  sold  to  him 
who  would  offer  the  most  for  it.  Crandall  v. 
State,  28  Ohio  St.  479. 

A  Dutch  auction  consists  in  the  public  of- 
fer of  the  property  at  a  price  beyond  its  value, 
and  then  gradually  lowering  the  price  until 
some  one  becomes  the  purchaser.  Crandall 
V.  State,  28  Ohio  St.  479. 

As  to  necessity  for  license  for  sale  at  Dutch 
auction  see  infra,  II,  C. 

2.  Thomas  v.  Kerr,  3  Bush  (Ky.)  619,  96 
Am.  Dec.  262;  Story  Agency,  §  27. 

As  to  who  are  auctioneers  within  statute 
requiring  auctioneers  to  have  licenses  see  in- 
fra, II,  C. 

Other  definitions. —  An  auctioneer  is  a  per- 
son authorized  or  licensed  by  law  to  sell  lands 
or  goods  of  other  persons  at  public  auction. 
Black  L.  Diet. 

An  auctioneer  is  a  person  who  conducts  an 
auction.    Reg.  v.  Eawson,  22  Ont.  467. 

Distinguished  from  "  broker." — Auctioneers 
differ  from  brokers  in  that  the  latter  may 
both  buy  and  sell,  whereas  auctioneers  can 
only  sell.    Black  L.  Diet. 

Distinguished  from  "  pawnbroker." —  The 
business  of  an  auctioneer  and  the  business  of 
a  pawnbroker  differ  essentially.  That  of  an 
auctioneer  is  to  sell  by  public  outcry  the 
property  of  others  upon  an  agreement,  ex- 
press or  implied,  that  he  shall  receive  for  his 
labor  and  skill  a  compensation.  The  business 
of  a  pawnbroker  consists  in  the  loaning  of 
money  on  interest.  Hunt  v.  Philadelphia,  35 
Pa.  St.  277. 

3.  Black  L.  Diet. ;  Eppe^  v.  Mississippi, 
et!c.,  R.  Co.,  35  Ala.  33. 

As  to  manner  of  making  bid  see  infra,  IV, 
C,  1. 

A  bidder  is  one  who  makes  an  offer  for 
property  on  sale  at  auction.  Abbott  L. 
Diet. 

4.  People  V.  Grant,  126  N.  Y.  473,  27  N.  E. 
964,  38  N.  Y.  St.  499;  Buffalo  v.  Marion,  13 
Misc.  (N.  Y.)  639,  34  N.  Y.  Suppl.  945,  69 
N.  Y.  St.  170. 

As  to  powers  of  legislature,  generally,  see 
Constitutional  Law. 

Authority  to  exact  license-fees  exists  both 


under  the  police  power  and  under  the  taxing 
power.  State  v.  Atlantic  City,  (N.  J.  1901) 
50  Atl.  367. 

Discrimination. —  A  statute  dividing  cities 
and  towns  into  classes  according  to  popula- 
tion, and  imposing  license-taxes  on  auctioneers 
engaged  therein,  the  amount  being  different 
for  each  class,  is  not  unconstitutional  as 
discriminating  between  persons  engaged  in 
the  same  occupation.  O'Hara  v.  State,  121 
Ala.  28,  25  So.  622. 

5.  Necessity  that  power  be  conferred. — 
Ex  p.  Martin,  27  Ark.  467;  Fowle  v.  Alex- 
andria, 3  Pet.  (U.  S.)  398,  7  L.  ed.  719;  Mer- 
ritt  V.  Toronto,  25  Ont.  256. 

As  to  power  of  municipal  corporation  to 
pass  ordinances,  generally,  see  Municipal 
Corporations. 

6.  Prohibition  of  business. — Wiggins  r.  Chi- 
cago, 68  111.  372 ;  Merritt  v.  Toronto,  25  Ont. 
256. 

7.  Oppressive  regulations. — Wiggins  v.  Chi- 
cago, 68  111.  372. 

Amount  of  fee. — Where  a  municipal  corpo- 
ration has  the  power  to  regulate  and  license 
auction  sales,  and  to  pass  all  ordinances  neces- 
sary to  exercise  that  power,  an  ordinance  au- 
thorizing the  mayor  to  fix  the  amount  of  the 
license  within  a  specified  sum  is  valid.  De- 
corah  V.  Dunstan,  38  Iowa  96.  The  amoiint 
of  the  license  must  not  be  unreasonable.  ^lan- 
kato  r.  Fowler,  32  l\Iinn.  364,  20  N.  W.  361. 
See  also  State  v.  Atlantic  City,  (N.  J.  1901) 
50  Atl.  367,  holding  that  the  imposition  of  a 
license-fee  of  twenty-fivo  hundred  dollars  on 
an  auctioneer  is  unreasonable. 

Discrimination. —  A  municipal  ordinance 
prohibiting  persons  tom]>oraril}'  residing  in 
a  city  from  soiling  goods  at  auction,  without 
a  license,  thereby  discriminating  between 
Icnipdiarv  and  jn'mianent  residents,  is  in- 
valid. Carrollton  r.  Ba/./.ette.  159  111.  284, 
42  N.  E.  837,  31  L.  R.  A.  522. 

Regulation  of  place  of  sale. —  lender  a  stat- 
ute giving  city  councils  control  of  streets, 
sidewalks,  and  public  grounds,  to  keep  the 
same  open  and  free  from  nuisances,  for  the 
comfort  and  convenience  of  the  inhabitants, 
an  ordinance  prohibiting  auction  sales  to  be 
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B.  Right  to  License.  Under  the  provisions  of  a  municipal  charter  requiring 
auctioneers  to  give  bond  and  obtain  a  license,  and  empowering  the  mayor  to  grant 
such  licenses  and  to  revoke  them  for  misconduct  of  the  licensees,  it  is  within  the 
discretion  of  the  mayor  to  refr"'^  a  license  even  though  a  proper  bond  is  tendered.® 

C.  Necessity  of  License  A  person  who  sells  his  own  goods  at  public  auc- 
tion is  an  auctioneer  within  ii^^  meaning  of  a  statute  requiring  an  auctioneer  to 
procure  a  license.^^  So,  one  sale  by  auction,^^  or  a  sale  without  compensation,^^  is 
a  violation  of  an  ordinance  prohibiting  a  sale  at  auction  without  a  license. 

D.  Revocation  of  License.  ^  A  municipal  corporation  vested  by  its  charter 
with  power  to  regulate  and  license  auctioneers  may,  by  ordinance,  empower  the 
mayor  to  revoke  a  license  for  cause.^^ 

E.  Taxes.  A  statute  providing  that  property  sold  at  public  auction  shall  be 
subject  to  an  auction  tax  every  time  it  is  struck  off  imposes  the  tax  only  on  con- 
summated sales  and  not  on  ineffectual  efforts  to  sell.^* 

in.  AGENCY  OF  AUCTIONEER. 
A.  In  General.    An  auctioneer,  in  making  a  sale,  whether  of  personalty  or 


held  in  such  places  is  not  an  unreasonable  re- 
straint of  trade,  and  the  necessity  thereof  is 
solely  within  the  determination  of  the  city 
council.    White  v.  Kent,  11  Ohio  St.  550. 

Regulation  of  time  of  sale. — An  ordinance 
prohibiting  the  sale  of  watches  at  auction  af- 
ter six  o'clock  in  the  evening  is  authorized  by 
a  provision  of  a  charter  giving  the  common 
council  power  to  enact  ordinances  to  license 
and  regulate  auctioneers.  Buffalo  v.  Marion, 
13  Misc.  (N.  Y.)  639,  34  N.  Y.  Suppl.  945, 
69  N.  Y.  St.  170.  But  see  Rochester  v.  Close, 
35  Hun  (N.  Y.)  208,  holding  that  a  city,  un- 
der a  power  to  regulate  the  "ringing  of  bells 
and  the  crying  of  goods  for  sale  at  auction  or 
otherwise,  and  to  prevent  disturbing  noises 
in  the  streets,"  cannot  prohibit  the  auction 
sale  of  jewelers'  goods  after  sunset. 

8.  People  V.  Grant,  126  N.  Y.  473,  27  N.  E. 
964,  38  N.  Y.  St.  499,  holding  that  mandamus 
will  not  lie  in  such  case  to  compel  the  mayor 
to  grant  a  license. 

Corporation  as  auctioneer. — Under  the  pro- 
visions of  a  municipal  charter  declaring  that 
'*  the  city  clerk  shall  have  authority  to  grant 
licenses  to  any  person  engaged  in  and  carry- 
ing on  the  business  and,  occupation  of  auc- 
tioneer," the  city  clerk  has  power  to  license  a 
corporation  as  an  auctioneer.  People  v. 
Scully,  23  Misc.  (N.  Y.)  732,  53  N.  Y.  Suppl. 
125. 

Remedy  on  refusal  of  license. —  Though  the 
officers  of  a  city  refuse  to  license  an  auction- 
eer, the  latter  cannot,  by  bill  in  equity,  re- 
strain the  former  from  interfering  with  him 
in  conducting  his  business  without  a  license, 
as  he  has  an  adequate  remedy  at  law.  Kline- 
smith  v.  Harrison,  18  111.  App.  467. 

9.  As  to  validity  of  sale  by  unlicensed 
auctioneer  see  infra,  IV,  G. 

10.  Sale  of  one's  own  goods. —  Goshen  v. 
Kern,  63  Ind.  468,  30  Am.  Rep.  234.  But  see 
Crandall  v.  State,  28  Ohio  St.  479,  holding 
that  a  person  who,  being  in  the  business  of 
selling  merchandise  at  regular  retail  prices, 
sells  a  portion  of  them  at  his  store-room  by 
public  outcry,  making  known  to  the  persons 
present  that  he  will  sell  the  property  offered 
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for  sale  at  his  regular  retail  prices,  and  no 
other,  is  not  exercising  the  trade  or  occupa- 
tion of  auctioneer,  within  the  meaning  of  a 
statute  requiring  persons  exercising  the  trade 
or  occupation  of  auctioneer  to  take  out  a  li- 
cense. 

Dutch  auction. —  Putting  up  property  for 
sale  at  a  high  price,  and  then  lowering  the 
price  till  some  one  accepts  it  as  a  bidder,  is  a 
sale  at  auction  within  an  ordinance  requiring 
auctioneers  to  obtain  a  license.  Deposit  v. 
Pitts,  18  Hun  (N.  Y.)  475. 

Sale  at  fixed  price. — An  offer  of  property  to 
any  one  who  will  take  it  at  a  given  price  is 
not  an  offer  to  sell  the  property  at  auction 
v/ithin  the  meaning  of  a  statute  imposing  a 
penalty  on  peddlers  for  selling  goods  at  pub- 
lic auction.  Hibler  v.  Hoag,  1  Watts  &  S. 
(Pa.)  552. 

Territorial  limits  of  license. — A  license  to 
sell  goods  at  auction  is  of  no  force  beyond 
the  limits  of  the  municipal  corporation  grant- 
ing it.    Waterhouse  v.  Dorr,  4  Me.  333. 

11.  Single  sale. —  Reg.  i\  Rawson,  22  Ont. 
467.  See  also  Rex  v.  Taylor,  M'Clel.  362,  13 
Price  636,  wherein  it  appeared  that,  at  a  sale 
of  premises,  the  vendor  invited  each  bidder 
to  put  down  two  sums  on  a  slip  of  paper,  and, 
upon  collating  such  biddings,  he  whose  paper 
contained  the  highest'  bidding  was  to  be  de- 
clared the  purchaser  at  the  lowest  of  the  two 
sums  if  that  exceeded  the  highest  of  any  other 
bidder.  It  was  held  that  this  was  a  sale  by 
auction,  and  that  the  vendor  incurred  the 
penalty  as  an  auctioneer  without  being  li- 
censed, although  the  purchase  was  never  com- 
pleted. 

12.  Sale  without  compensation. —  State  v, 
Rucker,  24  Mo.  557. 

13.  Wiggins  v.  Chicago,  68  111.  372. 
Delegation  of  power  to  revoke. —  Under  a 

charter  granting  the  common  council  of  a  city 
power  to  revoke  a  license,  the  common  coun- 
cil cannot  delegate  to  the  mayor  the  power 
of  revocation.  State  v.  St.  Paul,  34  Minn. 
250,  25  N.  W.  449. 

14.  State  V.  Hoboken  Second  Nat.  Bank,  84 
Md.  325,  35  Atl.  889, 
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realty,  is,  primarily,  the  agent  of  the  seller.^^  When,  however,  the  property  is 
struck  off  he  becomes  also  the  agent  of  the  purchaser  to  the  extent  of  binding 
both  parties  by  his  memorandum  of  sale.^^ 

B.  Authority  in  Writings.  The  authority  of  an  auctioneer  to  sell  land  at 
auction  need  not  be  in  writing.^^ 

C.  Authority  to  Warrant.  An  auctioneer  has  no  authority  to  bind  the 
seller  by  a  warranty  of  the  goods  sold,  unless  specially  instructed  so  to  do.^^ 


15.  He  is  the  agent  of  the  seller  by  virtue 
of  his  employment  to  make  the  sale. 

Georgia. —  McMillan  v.  Harris,  110  Ga.  72, 
35  S.  E.  334,  78  Am.  St.  Rep.  93,  48  L.  R.  A. 
345. 

Kentucky. —  Thomas  v.  Kerr,  3  Bush  ( Ky. ) 
619,  96  Am.  Dec.  262;  Norton  v.  Laughlin,  15 
Ky.  L.  Rep.  783. 

Massachusetts. —  Curtis  v.  Aspinwall,  114 
Mass.  187,  19  Am.  Rep.  332 ;  Bent  v.  Cobb,  9 
Gray  (Mass.)  397,  6,9  Am.  Dec.  295. 

Rhode  Island. —  Randall  v.  Lautenberger, 
16  R.  I.  158,  13  Atl.  100. 

United  States. —  Veazie  v.  Williams,  8  How. 
(U.  S.)  134,  12  L.  ed.  1018. 

England. —  Warlow  v.  Harrison,  1  E.  &  E. 
295,  6  Jur.  N.  S.  66,  29  L.  J.  Q.  B.  14,  8  Wkly. 
Rep.  95,  102  E.  C.  L.  295. 

Canada.— Cnll  v.  Wakefield,  6  U.  C.  Q.  B. 
0.  S.  178. 

See  5  Cent.  Dig.  tit.  "Auctions  and  Auc- 
tioneers," §  16. 

-  As  to  authority  of  auctioneer  to  vary  con- 
ditions of  sale  see  infra,  IV,  B,  2, 

As  to  liability  of  auctioneer  on  sale  for  un- 
disclosed principal  see  infra,  VI,  D,  2,  b. 

Private  sale. —  On  the  employment  of  an 
auctioneer  to  sell  by  auction  there  is  no  em- 
ployment to  sell  by  private  contract  if  the 
public  sale  proves  abortive,  and  evidence  of  a 
custom  to  that  effect  among  auctioneers  is 
inadmissible.  Marsh  v.  Jelf,  3  F.  &  F.  234. 
See  also  Muffatt  v.  Gott,  74  Mich.  672,  42 
N.  W.  149,  holding  that  auctioneers  employed 
to  sell  land  upon  specific  terms  fixed  by  the 
owner  have  no  right,  after  a  sale  pursuant 
to  such  terms,  to  make  a  contract  with  a  dif- 
ferent person  than  the  purchaser,  and  upon 
different  terms. 

16.  He  is  made  the  agent  of  the  purchaser 
1)y  the  act  of  the  latter  in  giving  him  his  bid 
and  receiving  from  him,  without  objection, 
the  announcement  that  the  property  is 
knocked  off  to  him  as  purchaser. 

Alabama. —  Adams  v.  McMillan,  7  Pert. 
(Ala.)  73. 

California. —  Craig  v.  Godfroy,  1  Cal.  415, 
54  'Am.  Dec.  299. 

Connecticut. —  O'Sullivan  v.  Overton,  56 
Conn.  102,  14  Atl.  300. 

Georgia. —  Ansley  v.  Green,  82  Ga.  181,  7 
S.  E.  921 ;  Jackens  V.  Nicolson,  70  Ga.  198. 

Illinois.— Botj  v.  Wilder,  15  111.  407,  60 
Am.  Dec.  756. 

Indiana. —  Hunt  V.  Gregg,  8  Blackf.  (Ind.) 
,105. 

Kentucky. —  Gill  v.  Hewett,  7  Bush  (Ky.) 
10;  Thomas  v.  Kerr,  3  Bush  (Ky.)  619,  96 
Am.  Dec.  262;  Norton  v.  Laughlin,  15  Ky. 
L.  Rep.  783. 

Maine. —  O'Donnell  v.  Leeman,  43  Me.  158, 
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69  Am.  Dec.  54;  Pike  v.  Balch,  38  Me.  302, 
61  Am.  Dec.  248;  Alna  v.  Plummer,  4  Me. 
258;  Cleaves  v.  Foss,  4  Me.  1. 

Maryland. —  Ijams  v.  Hoffman,  1  Md.  423; 
Singstack  v.  Harding,  4  Harr.  &  J.  (Md.)  186, 
7  Am.  Dec.  669. 

Massachusetts. —  Curtis  v.  Aspinwall,  114 
Mass.  187,  19  Am.  Rep.  332;  Bent  v.  Cobb,  9 
Gray.  (Mass.)  397,  69  Am.  Dec.  295. 

l^eiv  Jersey. —  Johnson  v.  Buck,  35  N.  J.  L. 
338,  10  Am.  Rep.  243. 

ISew  York. —  Bleeker  v.  Graham,  2  Edw. 
(N.  Y.)  647. 

Rhode  Island. —  Randall  t\  Lautenberger, 
16  R.  L  158,  13  Atl.  100. 

South  Carolina. —  Meadows  v.  Meadows,  3 
McCord  (S.  C.)  458,  15  Am;  Dec.  645:  Da- 
vis V.  Robertson,  1  Mill  (S.  C.)  71,  12  Am. 
Dec.  611;  Trustees  Macon  Episcopal  Church 
V.  Wiley,  2  Hill  Eq.  ( S.  C. )  584,  30  Am.  Dec. 
386. 

Texas.— ^mith.  v.  Nelson,  34  Tex.  516; 
Dawson  v.  Miller,  20  Tex.  172,  70  Am.  Dec. 
380. 

Virginia. —  Walker  v.  Herring,  21  Gratt. 
(Va.)  678,  8  Am.  Rep.  616;  Smith  v.  Jones, 
7  Leigh  (Va.)  1G5,  30  Am.  Dec.  498. 

Wisconsin. —  Bamber  v.  Savage,  52  Wis. 
110,  8  N.  W.  609,  38  Am.  Rep.  723. 

United  States. —  Veazie  v.  Williams,  8  How. 
(U.  S.)  134,  12  L.  ed.  1018. 

England. —  Simon  v.  Motivos,  3  Burr.  1921 : 
Hinde  v.  Whitehouse,  7  East  558,  3  Smith 
K.  B.  528,  8  Rev.  Rep.  676;  Rucker  r.  Cam- 
meyer,  1  Esp.  105 ;  White  v.  Proctor,  4  Taunt. 
209,  13  Rev.  Rep.  580;  Emmerson  r.  Heelis, 
2  Taunt.  38,  11  Rev.  Rep.  520. 

Canada. —  Reg.  r.  Rawson,  22  Out.  407. 

See  5  Cent.  Dig.  tit.  ''Auctions  and  Auc- 
tioneers," §  17. 

As  to  agency  of  auctioneer  in  making  mem- 
orandum to  satisfy  statute  of  frauds,  gen- 
erally, see  Frauds,  Statute  of. 

17.  Yourt  r.  Hopkins,  24  111.  326:  Lake  r. 
Campbell,  18  111.  106:  Doty  r.  Wilder,  15  111. 
407,  60  Am.  Dec.  756. 

18.  Indiana. —  Court  v.  Snyder,  2  1ml.  A]ip. 
440,  28  N.  E.  718,  50  Am.  St.  Kop.  247. 

Louisiana. —  See  Poree  r.  Bonncval.  6  La. 
Ann.  386. 

Massachusctis. —  U]>ton  r.  Suffolk  CiMinty 
I\Iills,  11  Cnsh.  (Mass.)  586.  59  Am.  IVo. 
163.  See  also  Blood  r.  French.  9  Gray  (Mass.) 
197,  holding  that  an  auctioneer  has  no  au- 
thority to  bind  an  administrator  personally 
by  a  warranty  of  the  condition  of  goods  of 
the  intestate. 

United  Siaics.—  Tho  :\Ionle  AlleLrre.  0 
Wheat.  (U.  S.)  616,  6  L.  ed.  174. 

Enqhind. —  Pavne  r.  Leoonfield.  51  L.  J. 
Q.  B.  642,  30  Wkly.  Rep.  814. 
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D.  Delegation  of  Authority.  An  auctioner  cannot  delegate  his  power  to 
sell  by  auction.  He  may,  however,  employ  another  person  to  use  the  hammer 
and  make  the  outcry  under  his  immediate  direction  and  supervision.^^ 

E.  Revocation  of  Authority.  An  authority  given  to  an  auctioneer  to  sell 
may  be  revoked  by  the  vendor  at  any  time  before  the  sale.^ 

IV.  CONDUCT  AND  VALIDITY  OF  SALE. 

A.  In  General.  In  a  sale  by'^auction  there  are  three  parties  —  the  owner  of 
the  property  to  be  sold,  the  auctioneer,  and  the  portion  of  the  public  who  attend 
to  bid.21 

B.  Conditions  of  Sale — l.  Right  to  Prescribe.  The  owner  of  property 
offered  for  sale  at  auction  has  the  right  to  prescribe  the  manner,  conditions,  and 
terms  of  sale.^^ 

2.  Effect  of  Prescribing  Printed  Conditions.  Printed  conditions  under  which 
a  sale  proceeds  are  binding  on  both  buyer    and  seller,^  and  cannot  be  varied,^^ 


As  to  liability  of  auctioneer  on  his  personal 
warranty  see  infra,  VI,  D,  2. 

19.  Poree  v.  Bonneval,  6  La.  Ann.  386; 
Com.  V.  Harnden,  19  Pick.  (Mass.)  482; 
Stone  V.  State,  12  Mo.  400. 

20.  Warlow  v.  Harrison,  1  E.  &  E.  295,  6 
Jur.  N.  S.  66,  29  L.  J.  Q.  B.  14,  8  Wkly.  Rep. 
95,  102  E.  C.  L.  295;  Manser  i\  Back,  6  Hare 
443,  31  Eng.  Cli.  443.  But  see  Gunn  r.  Gil- 
lespie, 2  U.  C.  Q.  B.  151,  holding  that,  if  goods 
.are  sent  to  an  auctioneer  to  sell  and  the  prin- 
cipal afterward  directs  the  auctioneer  not  to 
sell  them,  but  the  goods  still  remain  in  his 
possession  and  are  purchased  6ona  fide  by  a 
third  party  who  has  no  notice  of  the  revoca- 
tion of  the  auctioneer's  authority,  such  sale 
is  good.  To  the  same  effect  is  Morgan  v.  Dar- 
ragh,  39  Tex.  171. 

As  to  right  of  owner  to  withdraw  property 
from  sale  see  infra,  IV,  C,  4. 

Reception  of  purchase-money. — Where  it  is 
provided  by  the  terms  of  sale  that  a  portion 
of  the  purchase-money  shall  be  paid  within 
a  given  time,  and  the  auctioneer  is  author- 
ized to  receive  it,  his  authority  is  not  revoked, 
immediately  on  the  expiration  of  the  time  lim- 
ited, without  further  orders  from  his  princi- 
pal prohibiting  the  subsequent  reception  of 
such  money.  Pinckney  t\  Hagadorn,  1  Duer 
{AT.  Y.)  89. 

21.  Warlow  v.  Harrison,  1  E.  &  E.  295,  8 
Jur.  N.  S.  66,  29  L.  J.  Q.  B.  14,  8  Wkly.  Rep. 
95,  102  E.  C.  L.  295. 

To  complete  an  auction  sale  there  must  be 
a  bidder,  the  property  must  be  struck  off  or 
knocked  down,  and  the  person  to  whom  it  is 
struck  off  must  complete  his  purchase  by 
complying  with  the  terms  of  the  sale.  Sher- 
wood \.  Reade,  7  Hill  (N.  Y.)  431. 

An  agreement,  in  advance  of  a  sale  of  stock, 
to  present  a  cow  to  the  best  bidder  does  not 
constitute  the  transaction  a  lottery,  and  so 
against  public  policy.  Lucas  v.  Wallace,  42 
HI.  App.  172. 

Right  to  sell  in  street. —  It  is  not  lawful  for 
an  auctioneer  to  place  goods  intended  for  sale 
in  public  streets.  Com.  v.  Passmore,  1  Serg. 
&  R.  (Pa.)  217. 

22.  Farr  V.  John,  23  Iowa  286,  92  Am. 
Dec.  426. 

[Ill,  D] 


Right  of  auctioneer  to  prescribe  conditions. 

—  An  auctioneer,  being  the  agent  of  the 
seller,  has  the  right  to  settle,  not  merely  the 
terms  of  the  sale,  but  to  regulate  the  bid- 
ding.   Holder  v.  Jackson,  11  U.  C.  C.  P.  543. 

23.  Buyer  bound  by  conditions. —  Farr  v. 
John,  23  Iowa  286,  92  Am.  Dec.  426;  Poree 
f  .  Bonneval,  6  La.  Ann.  386;  Layton  v.  Hen- 
nen,  3  La.  Ann.  1 ;  Maearty  v.  New  Orleans 
Canal,  etc.,  Co.,  8  Rob.  (La.)  102.  See  also 
Mead  v.  Hendry,  1  U.  C.  Q.  B.  238,  holding 
that  the  purchaser  cannot,  by  any  agreement 
made  before  the  sale,  be  discharged  from  his 
obligation  to  perform  the  conditions  imposed 
at  the  time  of  the  sale.  But  see  Mitchell  v. 
Zimmerman,  109  Pa.  St.  183,  58  Am.  Rep. 
715,  holding  that,  as  between  the  seller  and 
the  purchaser  of  goods  sold  at  auction,  evi- 
dence is  admissible  to  show  that  the  bid  was 
made  and  the  property  struck  down  to  the 
purchaser  in  pursuance  of  a  prior  private 
agreement  which  he  had  made  with  the  seller, 
although  such  agreement  is  inconsistent  with 
the  conditions  of  the  sale  as  stated  by  the 
auctioneer. 

24.  Seller  bound  by  conditions. —  Poree  v. 
Bonneval,  6  La.  Ann.  386;  Layton  v.  Hennen, 
3  La.  Ann.  1 ;  Maearty  v.  New  Orleans  Canal, 
etc.,  Co.,  8  Rob.  (La.)  102. 

Advertisements  of  the  sale  are  no  part  of 
the  conditions  of  the  sale,  unless  expressly 
made  so.  Aschom  X).  Smith,  2  Penr.  &  W. 
(Pa.)  211,  21  Am.  Dec.  437. 

25.  Authority  of  auctioneer  to  vary  condi- 
tions.—  Marston  v.  Waldrhyn,  Ky.  Dec.  112 ; 
Poree  i;.  Bonneval,  6  La.  Ann.  386;  Layton  v. 
Hennen,  3  La.  Ann.  1 ;  Maearty  v.  New  Or- 
leans Canal,  etc.,  Co.,  8  Rob.  (La.)  102;  Chou- 
teau V.  Goddin,  39  Mo.  229,  90  Am.  Dec.  462 ; 
Shelton  v.  Livius,  2  C.  &  J.  411,  1  L.  J.  Exch. 
1  39,  2  Tyrw.  420 ;  Gunnis  v.  Erhart,  1  H.  Bl. 
289,  2  Rev.  Rep.  769;  Ogilvie  v.  Foljambe,  3 
Meriv.  53.  But  see  Satterfield  V.  Smith,  33 
N.  C.  60,  wherein  it  appeared  that,  at  a  hir- 
ing of  slaves,  the  auctioneer  read  a  written 
statement  of  the  terms  of  hiring,  and  also  de- 
clared in  a  loud  voice  other  terms  which 
amounted  to  an  alteration  of  the  wi'itten 
terms.  It  was  held  that  he  was  at  liberty,  as 
agent  Of  the  hirer,  to  make  such  alteration. 
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tliougli  they  may  be  explained,^^  by  verbal  statements  of  the  auctioneer  made  at 
the  time  of  the  sale. 

3.  Notice  of  Conditions.  If  it  is  the  custom  to  paste  up  the  conditions  in  the 
auctioneer's  room,  and  the  auctioneer  announces  that  the  conditions  are  as  usual, 
a  purcliaser  is  bound  by  the  conditions,  whether  he  sees  them  or  not.^' 

C.  The  Bidding" —  l.  Manner  of  Making  Bid.  A  bid  may  be  made  in  words, 
littered  aloud  in  the  hearing  of  the  bystanders  or  spoken  privately  to  tlie  auc- 
tioneer,^^ or  by  writing  in  words  or  figures,  or  it  may  be  made  by  a  wink  or  nod,^^ 
or  in  any  mode  by  which  the  bidder  signifies  his  willingness  and  intention  to  give 
a  particular  sum  or  price  for  the  property  offered  for  sale.^*^ 

2.  Manner  of  Accepting  Bid.  Property  is  struck  off  or  knocked  down  when 
the  auctioneer,  by  the  fall  of  his  hammer  or  by  any  other  audible  or  visible 
announcement,  signifies  to  the  bidder  that  he  is  entitled  to  the  property  on  pay- 
ing the  amount  of  his  bid  according  to  the  terms  of  the  sale.^^ 

3.  Right  to  Reject  Bid.  An  auctioneer  is  not  bound  to  accept  all  bids  as  a 
matter  of  course  from  persons  present  at  his  auction.^^    If  the  terms  of  sale  are 


26.  Authority  of  auctioneer  to  explain  con- 
ditions.—Chouteau  V.  Goddin,  39  Mo.  229,  90 
Am.  Dec.  462;  Eanldn  v.  Matthews,  29  N.  C. 
286.  See  also  Cannon  v.  Mitchell,  2  Desauss. 
(S.  C.)  320,  holding  that  a  purchaser  of  land 
at  auction  is  bound  by  verbal  declarations 
made  by  the  vendor,  publicly,  at  the  sale,  if 
such  declarations  are  not  variant  from  the 
terms  advertised,  but  are  additional  thereto 
and  explanatory  thereof. 
-27.  Mesnafd'v.  Aldridge,  3  Esp.  271. 

Failure  to  hear  conditions. —  Proof  that  a 
j)arty  did  not  hear  the  terms  of  the  sale, 
which  were  publicly  announced,  will  not  dis- 
charge him  from  a  compliance  with  such 
terms  and  conditions.  Vanleer  v.  Fain,  6 
Humphr.  (Tenn.)  104. 

Sufficiency  of  notice. — Where  the  advertise- 
ments of  a  sale  of  land  stated  that  the  terms 
of  sale  would  be  given  at  the  time  of  the  sale, 
a  public  verbal  declaration  at  such  time  that 
the  quantity  w^as  liable  to  be  reduced  by  an 
adverse  claim,  in  which  event  a  reduction 
would  be  made  from  the  price,  is  sufficient 
notice  of  such  claim  to  the  purchaser.  Wain- 
wriffht  V.  Read,  1  Desauss.  ( S.  C.)  573. 

28.  Millingar  x.  Daly,  56  Pa.  St.  245.  But 
see  Con  over  v.  Walling,  15  N.  J.  Eq.  173, 
holding  that  a  private  signal,  denoting  a  bid, 
at  a  sale  by  public  auction  is  improper. 

29.  Warehime  v.  Graf,  83  Md.  98,  34  Atl. 
364 ;  Millingar  v.  Daly,  56  Pa.  St.  245. 

30.  Millingar  v.  Daly,  56  Pa.  St.  245. 
Bid  by  letter. —  It  is  not  necessary  that  a 

person,  in  order  to  become  a  purchaser,  should 
be  actually  present  at  an  auction  —  he  may 
make  his  bid  by  letter.  Tyree  v.  Williams,  3 
Bibb  (Ky.)  365,  6  Am.  Dec.  663. 

31.  Florida.— ^ok^x  v.  Dawkins,  20  Fla. 
141. 

Hatvaii. —  McDonald  v.  Green,  5  Hawaii 
325. 

Illinois. —  Chamberlain  v.  Bain,  27  111.  App. 
634;  Coombs  v.  Steere,  8  111.  App.  147. 

Kentucky. —  Grotenkemper  v.  Achtermeyer, 
11  Bush  (ky.)  222. 

Maryland. —  State  v.  Hobokon  Second  Nat. 
Bank,  84  Md.  325,  35  Atl.  88!). 

Michigan. —  Ives  v.  Tregent,  29  JNIich.  390. 


New  York. —  Sherwood  v.  Reade,  7  Hill 
(N.  Y.)  431. 

As  to  when  title  passes  see  infra,  Y,  A. 

32.  Holder  v.  Jackson,  11  U.  C.  C.  P.  543, 
holding  that  an  action  will  not  lie  against  an 
auctioneer  for  refusing  to  accept  a  bid,  mi- 
less  by  reason  of  some  special  condition  or 
terms  of  the  sale.  See  also  Marcus  v.  Bos- 
ton, 136  Mass.  350,  holding  that  a  bill  in 
equity,  by  a  person  claiming  to  be  the  high- 
est bidder  at  an  auction  sale  of  land,  against 
the  auctioneer  and  the  person  to  Avhom  the 
land  was  struck  off  and  the  memorandum  of 
sale  executed,  to  compel  the  auctioneer  to 
sign  a  memorandum  of  sale  declaring  plain- 
tiff to  be  the  purchaser,  cannot  be  maintained. 
Plaintiff's  remedy,  if  he  has  any,  is  in  dam- 
ages. But  see  Johnston  r.  Boves,  [1899]  2 
Ch.  73,  68  L.  J.  Ch.  425,  80  L.  T.  Rep.  X.  S. 
488,  47  Wkly.  Rep.  517,  holding  tliat  a  ven- 
dor who  offers  land  for  sale  under  conditions 
providing  that  the  highest  bidder  sliall  be  the 
purchaser,  and  that  he  shall  immediately  pay 
a  deposit  and  sign  a  contract  of  purchase,  is 
liable  in  damages  to  one.  to  whom  the  prop- 
erty has  been  knocked  down  as  tlie  highest 
bidder,  if  he  refuses  to  allow  such  bidder  to 
sign  the  contract.  And  see  Ricks  r.  Battle, 
29  N.  C.  269,  holding  thnt.  if  the  seller  em- 
ploy an  auctioneer  to  cry  i)ropcrty  at  auction, 
without  directing  him  not  to  cry  the  bid  of 
a  particular  person.  :nul  such  jierson  is  the 
last  and  highest  bidder,  and  the  property  is 
knocked  ofl"  to  him,  the  contract  is  complete. 

Bid  of  infant  or  insolvent. —  An  auctioneer 
is  not  bound  to  receive  tlie  bid  of  an  infant 
(Kinney  r.  Sliowdy,  1  Hill  (X.  V.)  544)  or 
of  an  insolvent  (Tavlor  r.  TLirnett.  26  :Misc. 
(N.  Y.)  362,  55  X.  Y.  Suppl.  988). 

Trifling  advances. — .\n  auctioneer  may  re- 
fuse to  accejit  trilling  advances  olTered  by  bid- 
ders in  the  course  of  the  sale,  where  that  kind 
of  bidding  is  initiated  at  the  (Uitsct  and  the 
sum  so  offered  is  utterly  incommensurnte 
with  the  actual  known  value  of  the  propertv. 
Taylor  r.  Harnett.  26  Misc.  (X.  Y.)  3t'.2.  r^^^ 
N.'Y.  Suppl.  988.  See  also  Holder  r.  Jackson. 
11  U.  C.  C.  P.  543,  holding  that  an  auctioneer 
may  prescribe,  as  a  condition,  that  he  will 

[IV,  C,  3] 
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specific,  he  need  not  notice  a  bid  that  is  coupled  with  different  terms  or 
conditions.^^ 

4.  Right  to  Withdraw  Property  or  Bid.  Until  the  hammer  falls  a  locus 
jpeniteiiticB  remains,  and  the  seller  may  withdraw  his  property  from  sale  ^  or  the 
bidder  may  withdraw  his  bid.^^ 

5.  Dispute  as  to  Bid.  If  a  bid  is  claimed  by  two  or  more  persons,  it  is  the 
usual  practice  to  put  the  property  up  again  at  the  price  and  at  the  bid  of  such 
one  of  the  competitors  as  the  auctioneer  may  declare,  in  his  judgment,  entitled 
to  it.36 

6.  Chilling  the  Bidding.  Generally,  it  may  be  said  that  any  act  of  the  auc- 
tioneer, or  of  the  party  selling,  or  of  third  parties  as  purchasers,  which  prevents 
a  fair,  free,  and  open  sale,  or  which  diminishes  competition  and  stifles  or  chills 
the  sale,  is  contrary  to  public  policy  and  vitiates  the  sale.^'    A  combination  of 


not  receive  any  bid  which  does  not  advance 
a  given  sum  upon  the  last  preceding  bid. 

33.  Moore  v.  Owsley,  37  Tex.  603. 

34.  Withdrawal  of  property. —  Girardey  v. 
Stone,  24  La.  Ann.  286;  Baham  v.  Bach,  13 
La.  287,  33  Am.  Dee.  561 ;  Corryolles  v.  Mossy, 
2  La.  504;  Hartwell  v.  Gurney,  16  R.  1.  78, 
13  Atl.  113;  Warlow  v.  Harrison,  1  E.  &  E. 
295,  8  Jur.  N.  S.  66,  29  L.  J.  Q.  B.  14,  8 
Wklv.  Rep.  95,  102  E.  C.  L.  295;  Cull  v. 
Wakefield,  6  U.  C.  Q.  B.  0.  S.  178. 

Auctioneer  passing  to  other  articles. —  If 
the  auctioneer  adjourns  the  sale  of  the  par- 
ticular article  and  passes  to  something  else 
without  the  express  assent  of  the  bidder,  it 
is  tantamount  to  a  rejection  of  the  preceding 
bid,  which  is  thereby  annulled.  Donaldson  v. 
Kerr,  6  Pa.  St.  486. 

35.  Withdrawal  of  bid. —  California. —  Hi- 
bernia  Sav.,  etc.,  Soc.  v.  Behnke,  121  Cal.  339, 
53  Pac.  812. 

Hatoaii. —  McDonald  V.  Green,  5  Hawaii 
325. 

Kentucky. —  Grotenkemper  v.  Achtermeyer, 
11  Bush  (Ky.)  222. 

Louisiana. —  Corryolles  v.  Mossy,  2  La.  504. 

Missouri. —  See  Dunham  v.  Hartman,  153 
Mo.  625,  55  S.  W.  233,  77  Am.  St.  Rep.  741, 
liolding  that,  between  the  fall  of  the  hammer 
and  the  writing  of  his  name  in  the  memoran- 
dum book,  the  bidder  may  withdraw  his  bid. 

Peyinsylvania. —  Fisher  v.  Seltzer,  23  Pa. 
St.  308,  62  Am.  Dee.  335 ;  Donaldson  v.  Kerr, 
6  Pa.  St.  486. 

Rhode  Island. —  Hartwell  v.  Gurney,  16 
R.  I.  78,  13  Atl.  113. 

United  States. —  Blossom  v.  Milwaukee, 
etc.,  R.  Co.,  3  Wall.  (U.  S.)  196,  18  L.  ed. 
43. 

England. —  Warlow  v.  Harrison,  1  E.  &  E. 
295,  8  Jur.  N.  S.  66,  29  L.  J.  Q.  B.  14,  8  Wkly. 
Rep.  95,  102  E.  C.  L.  295;  Jones  v.  Nanney, 
13  Price  76;  Payne  V.  Cave,  3  T.  R.  148,  1 
Rev.  Rep.  679. 

Canada.—  Cull  v.  Wakefield,  6  U.  C.  Q.  B. 
O.  S.  178. 

36.  Conover  v.  Walling,  15  N.  J.  Eq.  173. 
Dispute  as  to  price  bid. —  On  an  issue  as  to 

the  price  bid  at  a  sale,  evidence  of  one  bid- 
der as  to  his  understanding  of  the  price  bid 
by  the  person  to  whom  the  property  was 
knocked  down  is  competent.  Ives  v.  Tregent, 
29  Mich.  390. 


Effect  of  bidding  at  second  exposure. —  In 

consequence  of  a  dispate  as  to  the  person  to 
whom  property  was  struck  off,  the  auctioneer 
offered  it  again  for  sale.  The  person  to  whom 
the  first  adjudication  was  made  protested,  but 
bid  at  the  second  sale.  It  was  held  that  by  so 
doing  he  deprived  himself  of  the  right  to 
question  a  purchase  made  by  a  hona  fide  bid- 
der to  whom  the  property  was  adjudicated  on 
the  second  exposure.  McMasters  v.  Ateha- 
falaya  R.,  etc.,  Co.,  1  La.  Ann.  11.  See  also 
Warehime  v.  Graf,  83  Md.  98,  34  Atl.  364, 
wherein  it  appeared  that  at  an  auction  sale 
the  property  was  knocked  down  to  A  at  a  cer- 
tain price,  whereupon  another  person  claimed 
that  the  bid  was  his.  The  seller  then  di- 
rected the  property  to  be  put  up  again,  and 
it  was  again  knocked  down  to  A  at  a  higher 
price.  It  was  held  that,  since  A's  first  bid 
M^as  not  accepted,  there  had  been  no  complete 
sale,  and  that  he  was  bound  to  take  the  prop- 
erty at  his  last  bid. 

37.  A  sale  at  auction  is  a  sale  to  the  best 
bidder,  its  object  a  fair  price,  its  means  com- 
petition. Any  agreement,  therefore,  to  stifle 
competition  is  a  fraud  upon  the  principle  on 
which  the  sale  is  founded. 

Alabama. —  Carrington  v.  Caller,  2  Stew. 
(Ala.)  175.  Compare  Haynes  v.  Crutchfield, 
7  Ala.  189,  holding  that  the  mere  attempt  of 
a  purchaser  to  prevent  another  person  from 
bidding  for  it  will  not  render  the  purchase 
invalid.  To  have  this  effect  the  attempt  must 
have  been  successful; 

California. —  Jenkins  v.  Frink,  30  Cal.  586, 
89  Am.  Dec.  134. 

Illinois.— 'Lojd  v.  Malone,  23  111.  43,  74 
Am.  Dec.  179,  agreement  not  to  bid. 

Indiana.—  Hunt  v.  Elliott,  80  Ind.  245,  41 
Am.  Rep.  794. 

Maine. —  Weld  v.  Lancaster,  56  Me.  453; 
Pike  V.  Balch,  38  Me.  302,  61  Am.  Dec.  248; 
Gardiner  v.  Morse,  25  Me.  140. 

Maryland. —  Smith  v.  Ullman,  58  Md.  183, 
42  Am.  Rep.  329. 

Massachusetts. —  Phippen  v.  Stickney,  3 
Mete.  (Mass.)  384. 

Mississippi. —  Newman  V.  Meek,  Freem. 
(Miss.)  441. 

Missouri. —  Durfee  v.  Moran,  57  Mo.  374;. 
Hook  V.  Turner,  22  Mo.  333;  Wooton  V. 
Hinkle,  20  Mo.  290.  Compare  Buckley  v. 
Briggs,  30  Mo.  452,  holding  that  an  agree- 
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interests,  however,  is  not  necessarily  corrupt.  It  is  the  end  to  be  accomphshed 
which  determines  whether  the  combination  is  lawful  or  otherwise.  If  it  be  to 
depress  the  price  of  the  property  by  artifice,  the  purchase,  under  the  rule  just 
stated,  will  be  void.^^  If  it  be  to  raise  money  for  payment  or  to  divide  the  prop- 
erty for  the  accommodation  of  the  purchasers,  it  will  be  valid .^^ 

7.  Puffing,  or  By-Bidding.  Though  there  is  some  diversity  in  the  decisions 
as  to  the  circumstances  under  which  puffing    will  invalidate  a  sale  at  auc- 


ment,  among  incorporators  in  a  corporation 
selling  their  lands,  that  they  might  bid  and 
afterward  take  the  lots  or  not,  at  their  op- 
tion, will  not  invalidate  the  sale  where  the 
agreement  was  not  carried  into  effect. 

'New  Hampshire. —  Bellows  v.  Russell,  20 
N.  H.  427,  51  Am.  Dec.  238. 

Neio  Jersey. —  National  Bank  v.  Sprague, 
20  N.  J.  Eq.  159. 

NeiD  York. —  Hopkins  v.  Ensign,  122  N.  Y. 
144,  25  N.  E.  306,  33  N.  Y.  St.  299,  9  L.  E.  A. 
731;  People  v.  Stephens,  71  N.  Y.  527; 
Wheeler  v.  Wheeler,  5  Lans.  (N.  Y.)  355; 
Jackson  v.  Crafts,  18  Johns.  (N.  Y.)  110; 
Thompson  v.  Davies,  13  Johns.  (N.  Y.)  112 
(agreement  not  to  bid)  ;  Wilbur  v.  How,  8 
Johns.  (N.  Y.)  444;  Doolin  v.  Ward,  6  Johns. 
(N.  Y. )  194;  Jones  v.  Caswell,  3  Johns.  Cas. 
(N.  Y.)  29,  2  Am.  Dec.  134. 

North  Carolina. —  Whitaker  v.  Bond,  63 
N.  C.  290  (agreement  not  to  bid)  ;  Goode  v. 
Hawkins,  17  N.  C.  393;  Smith  v.  Greenlee,  13 
N.  C.  126,  18  Am.  Dec.  564.  See  also  Blythe 
'V.  Lovinggood,  24  N.  C.  20,  37  Am.  Dec.  402. 

Ohio. —  Breslin  v.  Brown,  24  Ohio  St.  565, 
15  Am.  Rep.  627. 

Pennsylvania. —  Brotherline  v.  Swires,  48 
Pa.  St.  68  (discouragement  of  bidding  by 
auctioneer)  ;  Slingluff  v.  Eckel,  24  Pa.  St. 
472  (agreement  not  to  bid)  ;  Smull  v.  Jones, 
1  Watts  &  S.  (Pa.)  128. 

Rhode  Island. —  Fenner  v.-  Tucker,  6  R.  I. 
551. 

South  Carolina. —  Dudley  v.  Odom,  5  S.  C. 
131,  22  Am.  Rep.  6;  Hamilton  v.  Hamilton,  2 
Rich.  Eq.  (S.  C.)  355,  46  Am.  Dec.  58;  Farr 
V.  Sims,  Rich.  Eq.  Cas.  (S.  C.)  122,  24  Am. 
X)ec.  396. 

Texas. —  Allen  v.  Stephanes,  18  Tex.  658 
(agreement  not  to  bid)  ;  James  v.  Fulcrod,  5 
Tex.  512,  55  Am.  Dec.  743. 

Vermont. —  Strong  v.  Ellsworth,  26  Vt.  366, 
agreement  not  to  bid. 

United  States.—  Piatt  V.  Oliver,  1  McLean 
(U.  S.)  295,  19  Fed.  Cas.  No.  11,114. 

England. —  Fuller  v.  Abrahams,  3  Brod. 
&  B.  116,  6  Moore  C.  P.  S16,  23  Rev.  Rep. 
626. 

Canada. —  Compare  Waddel  v.  McCabe,  4 
U.  C.  Q.  B.  0.  S.  191,  holding  that  an  agree- 
ment to  pay  money  on  a  party's  not  bidding 
at  a  sale  is  not  void,  as  being  contrary  to 
public  policy,  where  the  party  making  the 
agreement  thereby  insured  the  withdrawal  of 
a  claim  from  the  land  to  be  sold. 

See  5  Cent.  Dig.  tit.  "Auctions  and  Auc- 
tioneers," §  23. 

As  to  contract  between  bidders  to  prevent 
competition  see  Contracts. 

38.  See  cases  cited  supra,  note  37. 


39.  California. —  Jenkins  v.  Frink,  30  Cal. 
586,  89  Am.  Dec.  134. 

Illinois. —  Switzer  v.  Skiles,  8  111.  529,  44 
Am.  Dec.  723. 

Indiana. —  Hunt  v.  Elliott,  80  Ind.  245,  41 
Am.  Rep.  794. 

Maryland. —  Smith  v.  Ullman,  58  Md.  183, 
42  Am.  Rep.  329. 

Massachusetts. —  Phippen  v.  Stickney^  S 
Mete.  (Mass.)  384. 

New  Hampshire. —  Bellows  v.  Russell,  20 
N.  H.  427,  51  Am.  Dec.  238. 

Neio  Jersey. —  National  Bank  v.  Spragiie*,- 
20  N.  J.  Eq.  159. 

NetD  York. —  Hopkins  v.  Ensign,  122  N.  Y. 
144,  25  N.  E.  306,  33  N.  Y.  St.  299,  9  L.  R.  A. 
731;  People  v.  Stephens,  71  N.  Y.  527. 

North  Carolina. —  Bailey  v.  Morgan,  44 
N.  C.  352;  Goode  v.  Hawkins,  17  N.  C.  393; 
Smith  V.  Greenlee,  13  N.  C.  126,  18  Am.  Dec. 
564. 

Pennsylvania. —  Smull  v.  Jones,  1  Watts 
&  S.  (Pa.)  128. 

South  Carolina. —  Holmes  v.  Holmes,  3 
Rich.  Eq.  (S.  C.)  61  (holding  that  persons 
may  lawfullj^  unite  for  the  purpose  of  making 
a  bid  among  themselves,  when  neither  is  able 
to  purchase,  or  desires  to  own,  the  whole 
property)  ;  Hamilton  v.  Hamilton,  2  Rich. 
Eq.  (S.  C.)  355,  46  Am.  Dec.  58. 

Texas. —  James  v.  Fulcrod,  5  Tex.  512,  55 
Am.  Dec.  743. 

United  States. —  Kearnev  V-  Tavlor,  15 
How.  (U.  S.)  494,  14  L.  ed.  787:"Piatt  v. 
Oliver,  1  McLean  (U.  S.)  295,  19  Fed.  Cas. 
No.  11,114. 

Question  for  jury. —  The  question  of  fraud- 
ulent or  illegal  intent,  in  a  combination  to 
bid  at  a  sale,  is  one  for  the  jury.  Hunt  r.  El- 
liott, 80  Ind.  245,  41  Am.  Rep."  704. 

40.  "A  puffer  is  a  person  who  without  hav- 
ing any  intention  to  purchase  is  employed 
by  the  vendor  at  an  auction  to  rais^e  the  price 
by  fictitious  bids,  thereby  increasing  the  com- 
petition among  the  bidders,  wliilo  ho  hinisolf 
is  secured  from  risk  by  a  secret  understanding 
with  the  vendor,  that  he  sliall  not  be  bound 
by  his  bids."  Per  Green,  J.,  in  Peck  r.  List. 
23  W.  Va.  338,  375,  48  Am.  Rop.  398.  But 
one  who  bids  at  an  auction  sale,  not  bocanse 
of  any  desire  to  purt'hase.  but  merely  for  the 
purpose,  either  in  his  (n\  ti  intiM  ost  or  that 
of  another,  to  run  uj)  piii'o.  is  not  a 
puffer,  if,  in  case  his  bid  is  the  last  aud  high- 
est, he  can  be  compelled  by  the  person  eon- 
ductini?  the  sale  to  lake  and  par  for  the  prop- 
ertv.  AFcMillan  r.  Harris.  110  Ca.  72.  35 
S.  E.  334,  78  Am.  St.  Hop.  93.  48  L.  K.  A. 
345. 

Rights  and  liabilities  of  puffer. — ^^  liere  a 
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tion,^^  it  is  clear,  both  upon  principle  and  the  weight  of  the  authorities  that, 
when  a  sale  is  advertised  or  stated  to  be  without  reserve,  the  secret  employment, 
by  the  seller,  of  puffers  renders  the  sale  voidable,  at  the  option  of  the  pur- 
chaser,^^ provided  such  purchaser  returns,  or  offers  to  return,  the  property  pur- 


puffer,  under  an  agreement  with  the  owner, 
runs  up.  the  price  of  property,  and  it  is 
knocked  down  to  the  puflPer,  the  owner  is 
hound  by  the  sale.  Troughton  v.  Johnston, 
3  N.  C.  498,  2  Am.  Dec.  626.  A  puffer  can- 
not recover  compensation  for  his  services. 
Walker  v.  Nightingale,  4  Bro.  P.  C.  193. 

41.  In  Tennessee  it  has  been  held  that,  in 
order  to  avoid  a.  sale  on  the  ground  of  puff- 
ing, it  must  be  shown  that  puffers  were  em- 
ployed to  enhance  the  price  and  deceive  other 
bidders,  and  that  they  were,  in  fact,  mis- 
led thereby.  Davis  v.  Petway,  3  Head  ( Tenn.) 
667,  75  Am.  Dec.  789. 

In  Texas  it  has  been  held  that  the  vendor 
may,  with  the  'bona  -fide  intention  of  prevent- 
ing a  sacrifice  of  his  property,  where  the  pur- 
chaser is  not  induced  thereby  to  bid  more 
than  it  is  worth,  employ  a  pviffer  without  the 
sale  being  thereby  avoided.  The  question  as 
to  whether  such  employment  is  bona  fide  or 
not  is  one  of  fact  for  the  jury,  Reynolds 
'G.  Dechaums,  24  Tex.  174,  76  Am.  Dec.  101. 

In  England  the  soundness  of  the  doctrine 
against  puffing  laid  down  at  law  by  Lord 
Mansfield  in  Bexwell  i\  Christie,  Cowp.  395, 
was  early  called  in  question  in  equity  by  Lord 
Loughborough,  who,  in  Conolly  x>.  Parsons,  3 
Ves.  Jr.  625  note,  attempted  to  sanction  the 
practice  of  secret  bidding  or  puffing.  This 
decision  was  followed  in  Brarnley  r.  Alt,  3 
Ves.  Jr.  620,  and  Smith  v.  Clarke,  12  Ves.  Jr. 
477,  8  Rev.  Rep.  359.  The  conflict  was  finally 
settled  by  an  act  of  parliament  (30  &  31 
Vict.  c.  48 )  which  provided  that  "  Whenever 
a  sale  by  auction  of  land  would  be  invalid  at 
law  by  reason  of  the  employment  of  a  puffer, 
the  same  shall  be  deemed  invalid  in  equity 
as  well  as  at  law."  McMillan  v.  Harris,  110 
Ga.  72,  79,  35  S.  E.  334,  78  Am.  St.  Rep.  93, 
48  L.  R.  A.  345. 

42.  The  offer  of  property  at  auction,  with- 
out reserve,  is  an  implied  guaranty  that  it  is 
to  be  sold  to  the  highest  bidder,  and  each 
bidder  has  the  right  to  assume  that  all  pre- 
vious bids  are  genuine.  The  seller  in  sub- 
stance so  assures  him,  and  the  secret  em- 
ployment, by  the  seller,  of  an  agent  to  make 
fictitious  bids  is  equivalent  to  a  false  repre- 
sentation by  him  as  to  a  matter  in  which  he  is 
bound  to  speak  the  truth  and  act  in  good  faith. 

Delaware. —  Miller  v.  Baynard,  2  Houst. 
(Del.)  569,  83 -Am.  Dec.  168. 

Georgia. —  McMillan  v.  Harris,  110  Ga.  72, 
35  S.  E.  334,  78  Am.  St.  Rep.  93,  48  L.  R.  A. 
345. 

Indiana. —  Bunts  v.  Cole,  7  Blackf.  (Ind.) 
265,  41  Am.  Dec.  226. 

Louisiana. —  Baham  v.  Bach,  13  La.  287,  33 
Am.  Dec.  561. 

Maryland. —  Moncrieff  v.  Goldsborough,  4 
Harr.  &  M.  (Md.)  28,  1  Am.  Dec.  407;  Wil- 
liams' Case,  3  Bland  (Md.)186. 

Massachusetts. —  Curtis  v.  Aspinwall,  114 
Mass.  187,  19  Am.  Rep.  332. 
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Missouri. —  Springer  v.  Kleinsorge,  83  Mo. 
152;  Wooton  v.  Hinkle,  20  Mo.  290. 

New  Hampshire. —  Towle  v.  Leavitt,  23 
X.  H.  360,  55  Am.  Dec.  195;  Bellows  v.  Rus- 
sell, 20  N.  H.  427,  51  Am.  Dec.  238. 

Neio  Jersey. —  National  Bank  v.  Sprague, 
20  N.  J.  Eq.  159. 

Neiv  York. —  Minturn  v.  Main,  7  N.  Y.  220 ; 
Bowman  v.  McClenahan,  20  N.  Y.  App.  Div. 
346,  46  N.  Y.  Suppl.  945;  Fisher  v.  Hersey, 
17  Hun  (N.  Y.)  370;  Trust  v.  Delaplaine,  3 
E.  D.  Smith  (N.  Y.)  219;  Jones  v.  Caswell, 
3  Johns.  Cas.  (N.  Y.)  29,  2  Am.  Dec.  134; 
National  F.  Ins.  Co.  v.  Loomis,  11  Paige 
(N.  Y.)  431. 

North  Carolina. —  McDowell  v.  Simms,  45 
N.  C.  130,  57  Am.  Dec.  595;  Bailey  v.  Mor- 
gan, 44  N.  C.  352;  Woods  v.  Hall,  16  N.  C. 
415;  Morehead  v.  Hunt,  16  N.  C.  35;  Smith 
V.  Greenlee,  13  N.  C.  126,  18  Am.  Dec.  564; 
Troughton  v.  Johnston,  3  N.  C.  498,  2  Am. 
Dec.  626. 

Ohio. —  Walsh  v.  Barton,  24  Ohio  St. 
28. 

Pennsylvania. —  Flannery  v.  Jones,  180  Pa. 
St.  338,  36  Atl.  856,  57  Am.  St.  Rep.  648; 
Yerkes  v.  Wilson,  81*  Pa.  St.  9;  Staines  v. 
Shore,  16  Pa.  St.  200,  55  Am.  Dec.  492;  Pen- 
nock's  Appeal,  14  Pa.  St.  446,  53  Am.  Dec. 
561  [overruling  Steele  v.  Ellmaker,  11  Serg. 
&.  R.  (Pa.)  861;  Donaldson  v.  McRoy,  1 
Browne  (Pa.)  346;  Raff'erty  v.  Norris,  12  Pa. 
Super.  Ct.  450. 

Rhode  Island. —  Hartwell  v.  Gurney,  16 
R.  L  78,  13  Atl.  113. 

Tennessee. —  Davis  v.  Petway,  3  Head 
(Tenn.)  667,  75  Am.  Dec.  789. 

Virginia. — Hinde  v.  Pendleton,  Wythe  (Va.) 
354. 

West  Virginia. —  Peck  v.  List,  23  W.  Va. 
338,  48  Am.  Rep.  398. 

United  states. — Veazie  v.  Williams,  8  How. 
(U.  S.)  134,  12  L.  ed.  1018;  Piatt  v.  Oliver,  1 
McLean  (U.  S.)  295,  19  Fed.  Cas.  No.  11,114. 

England. —  Crowder  v.  Austin,  3  Bing.  368, 
11  E.  C.  L.  184,  2  C.  &  P.  208,  12  E.  C.  L. 
531,  11  Moore  C.  P.  283,  28  Rev.  Rep.  646; 
Walker  v.  Nightingale,  4  Bro.  P.  C.  193; 
Green  v.  Baverstock,  14  C.  B.  N.  S.  204,  10 
Jur.  N.  S.  47,  32  L.  J.  C.  P.  181,  8  L.  T.  Rep. 
N.  S.  360,  11  Wkly.  Rep.  128,  108  E.  C.  L. 
204;  Bexwell  v.  Christie,  Cowp.  395;  Robin- 
son v.  Wall,  11  Jur.  577,  16  L.  J.  Ch.  401,  2 
Phil.  373 ;  Thornett  v.  Haines,  15  L.  J.  Exch. 
230,  15  M.  &  W.  367;  Meadows  v.  Tanner,  5 
Madd.  34:  Wheeler  v.  Collier,  M.  &  M.  123, 
22  E.  C.  L.  487;  Howard  v.  Castle,  6  T.  R. 
642,  3  Rev.  Rep.  296;  Walker  v.  Gascoigne,  13 
Vin.  543;  Rex  v.  Marsh,  3  Y.  &  J.  331. 

Canada. —  Jennings  v.  Hart,  10  Nova  Sco- 
tia 15. 

See  5  Cent.  Dig.  tit.  "Auctions  and  Auc- 
tioneers," §  22. 

Presumption  as  to  effect  of  puffing.— In 
cases  where  puffing  is  practised  at  an  auction. 
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chased,^^  and  is  not  guilty  of  laches  in  exercising  his  option.'*^  It  is  competent, 
however,  for  a  seller  to  fix  a  minimum  price,  or  reserve  to  himself  the  right 
to  bid,  or  employ  another  to  bid  for  him,  if  he  gives  fair  notice  of  such 
fact.^^ 

D.  Disturbance  of  Sale.  Though  a  person  attending  a  sale  cannot  be 
expelled  therefrom  without  proper  motives,^^  an  action  lies  against  a  bidder  at  a 
sale  for  a  disturbance  of  the  sale.^'^ 

E.  Inclusion  of  Property  of  Third  Person.  Where  property  has  been 
advertised  as  belonging  to  a  certain  person  and  the  property  of  another  is  sold 
along  with  it,  this  fact  should  be  announced/^ 

F.  Purchase  by  Auctioneer.  An  auctioneer  cannot  be  the  purchaser  of,  or 
be  interested  in  the  purchase  of,  the  property  which  he  is  selling;^^  It  has  been 
held,  however,  that  an  agency  simply  to  bid  a  particular  sum  for  a  purchaser  is 
not,  necessarilv,  inconsistent  with  any  duty  of  the  auctioneer,  and  does  not  enable 
any  one  to  avoid  the  sale.^*^ 


the  presumption  tKat  real  bidders  upon  the 
same  property  are  influenced  and  misled  by 
it  is  very  strong,  if  not  conclusive.  The 
buyer,  therefore,  may  avoid  the  sale,  without 
further  proof  that  he  is  influenced  and  in- 
jured, if  there  is  no  evidence  tending  to  con- 
trol or  rebut  such  presumption.  Curtis  v. 
Aspinwall,  114  Mass.  187,  19  Am.  Rep.  332. 

43.  Return  of  property. —  Minturn  v.  Main, 
7  N.  Y.  220.  See  also  Staines  v.  Shore,  16  Pa. 
St.  200,  55  Am.  Dec.  492,  holding  that,  when 
the  employnient  of  a  puffer  has  been  discov- 
■ered  by  the  purchaser  after  the  sale,  it  is  his 
duty  to  offer  to  return  the  property  pur- 
chased ;  but,  if  not  discovered  until  too  late 
to  do  so,  the  purchaser's  defense  is  good  with- 
out it.  And  see  McDowell  v.  Simms,  41  N.  C. 
278,  holding  that  the  purchaser  must  aver  in 
his  bill  and  show  that  he  abandoned  the  con- 
tract as  soon  as  he  discovered  the  fraud. 

44.  Laches. —  Latham  v.  Morrow,  6  B.  Mon. 
( Kv. )  630  ( delay  of  five  years  held  fatal )  ; 
McDowell  V.  Simms,  45  N.  C.  130,  57  Am.  Dec. 
595  (delay  of  a  year  held  fatal).  See  also 
Tomlinson  v.  Savage,  41  N.  C.  430. 

45.  Delmoare. — Miller  v.  Baynard,  2  Houst. 
(Del.)  559,  83  Am.  Dec.  168. 

JsleiD  Hampshire. — -  Towle  v.  Leavitt,  23 
:N'.  H.  360,  55  Am.  Dec.  195. 

New  York. —  Hazul  v.  Dunham,  1  Hall 
(  N.  Y.)  655;  Wolfe  v.  Luyster,  1  Hall  (N.  Y.) 
146. 

Pennsylvania. —  Yerkes  v.  Wilson,  81*  Fa. 
St.  9. 

United  States. —  Veazie  v.  Williams,  8' How. 
(U.  S.)  134,  12  L.  ed.  1018. 

England. —  Crowder  v.  Ajistin,  3  Bing.  368, 
n  E.  C.  L.  184,  2  C.  &  P.  208,  12  E.  C.  L.  531, 
11 -Moore  C.  P.  283,  28  Rev.  Rep.  646;  Thor- 
nett  V.  Haines,  15  L.  J.  Exch.  230,  15  M.  &  W. 
367;  Wheeler  v.  Collier,  M.  &  M.  123,  22 
E.  C.  L.  487 ;  Howard  v.  Castle,  6  T.  R.  642, 
2  Rev.  Rep.  296;  Rex  v.  Marsh,  3  Y.  &  J.  331. 

46.  Martineau  v.  Marleau,  9  Rev.  Leg.  530. 

47.  Furness  v.  Anderson,  1  Fa.  L.  J.  Rep. 
324. 

48.  It  may  amount  to  a  fraud  to  soil  goods 
as  belonging  to  one  person  when  they  really 
belong  to  another.  Bexwell  r.  Christie,  Cowp. 
395;  Coppin  v.  Craig,  2  Marsh.  501,  7  Taunt. 


243,  17  Rev.  Rep.  508,  2  E.  C.  L.  345;  Hill  r. 
Gray,  1  Stark.  434,  18  Rev.  Rep.  802,  2 
E.  C.  L.  167.  See  also  Thomas  v.  Kerr,  3 
Bush^  (Ky.)  619,  96  Am.  Dec.  262,  holding 
that  if,  while  an  auctioneer  is  selling  goods  of 
one  man,  another  procures  him  to  sell  his 
goods,  without  information  as  to  whose  they 
are,  it  is  such  a  fraud  both  on  the  auctioneer 
and  on  the  bidder  as  will  entitle  the  bidder  to 
renudiate  the  sale. 

49.  Illinois. —  Mapps  r.  Sharpe,  32  111.  13. 
Massachusetts. —  Arnold  r.  Brown,  24  Pick. 

(Mass.)  89,  35  Am.  Dec.  296. 

New  York. —  Gallatian  v.  Cunningham,  8 
Cow.  (N.  Y.)  361. 

Rhode  Island. —  Randall  r.  Lautenberger, 
16  R.  I.  158,  13  Atl.  100. 

Virginia. —  Brock  v.  Rice,  27  Gratt.  (Va.) 
812. 

United  States. —  Veazie  v.  Williams,  8  How. 
(U.  S.)  134,  12  L.  ed.  1018:  Michoud  r.  Gi- 
rod,  4  How.  (U.  S.)  503,  11  L.  ed.  1076:  Du- 
puy  V.  Delaware  Ins.  Co.,  63  Fed.  680. 

England.— OMyev  i\  Court,  Dan.  Exch.  301, 
8  Price  127,  22  Rev.  Rep.  720:  2  Sucrden  Ven- 
dors (14th  Am.  ed.),  687:  Ex  p.  Hu£ihes,  C 
Ves.  Jr.  617. 

Who  may  question. —  A  purchase  by  the 
auctioneer  for  himself  at  a  sale  made  by  him 
on  behalf  of  his  principal  is  not  void,  but 
voidable  by  the  principal.  Third  persons  can- 
not question  the  sale.  Voazio  Williams,  3 
Storv  (U.  S.)  611,  28  Fed.  Cas.  Xo.  16.907. 
13  PTunt  Mer.  Mag.  356. 

50.  Richards  r.  Holmes,  18  How.  (U.  S.)  ■ 
143,  15  L.  ed.  304,  holding  that  such  an  agency 
amounts  to  no  more  than  receiving  from  the 
purchaser  before  the  auction  a  bid  which  is 
to  be  treated  as  if  made  there  by  the  i)ur- 
chaser  himself.  See  also  I'laniierv  r.  .Tones, 
180  Pa.  St.  3;^S,  36  Atl.  S5().  57  Am.  St.  Kep. 
648,  holding  that  an  auctioneer  may  bid  for  a 
third  per.son  who  employs  hini.  but  not  for 
the  owner.  But  see  Randall  /•.  Lautenberizer. 
16  R.  I.  158,  13  Atl.  100.  holding  that  if, 
without  the  seller's  assent,  the  auctioneer 
makes  a  l)id  for  a  purchaser,  his  eonduet  is 
fraudulent,  and  the  sale  is  not  enforceable  by 
the  purchaser.  .And  see  Campbell  r.  Swan, 
48  Barb.  (X:  Y.)  109.  holding  that  an  auc- 
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G.  Sale  by  Unlicensed  Auctioneer.  A  sale  at  auction  made  by  a  person  not 
licensed  is  good,  even  though  the  act  of  selling  subjects  the  auctioneer  to  a 
penaltj.^^ 

H.  Sale  of  Several  Lots.  If  several  lots  are  put  up  separately,  and  are 
separately  struck  off  to  the  same  purchaser,  and  on  each  occasion  the  auctioneer 
writes  down  the  name  of  the  purchaser,  there  is,  in  point  of  law,  a  distinct  and 
independent  contract  as  to  each  lot,  although  the  purchaser  afterward  signs  one 
memorandum  that  he  lias  bought  the  several  lots.^^ 

V.  RIGHTS  AND  LIABILITIES  OF  BUYER  AND  SELLER. 

A.  When  Title  Passes.  Under  a  sale  without  conditions,  the  rule  is  that  the 
title  passes  to  the  bidder  when  the  property  is  knocked  down  to  him.^^  A  differ- 
ent rule  prevails,  however,  where  the  sale  is  imposed  with  terms  or  conditions. 
In  such  case  the  title  does  not  pass  until  there  has  been  a  compliance  with  the 
terms  or  conditions.^* 

B.  Lien  of  Seller.  A  seller  has  a  lien  on  the  property  sold  for  the  amount 
of  the  bid.^^  Consequently,  the  purchaser  is  not  entitled  to  possession  until  the 
amount  of  his  bid  is  paid  or  tendered. 

C.  Purchase  by  Agent  For  Undisclosed  Principal.  Where  one  bids  for 
another,  but  does  not  disclose  the  name  of  his  principal  either  to  the  owner  or  the 
auctioneer,  he  is  personally  liable  as  purchaser.^'^ 


tioneer  at  a  sale  of  mortgaged  property  can- 
not bid  in  the  property  for  the  mortgagee  who 
is  not  present  at  the  time  of  the  sale. 

51.  Learned  v.  Geer,  139  Mass.  31,  29  N.  E. 
215;  Williston  v.  Morse,  10  Mete.  (Mass.) 
17;  Bogart  v.  O'Regan,  1  E.  D.  Smith  (N.  Y.) 
590.  See  also  Gunnaldson  v.  Nyhus,  27  Minn. 
440,  8  N.  W.  147,  holding  that  a  note  given  for 
property  purchased  at  an  auction  sale  is  not 
void  because  the  auctioneer  had  not  taken  out 
a  license  as  required  by  the  statute. 

As  to  license  of  auctioneers  see  swpra,  II. 

Sale  by  interested  auctioneer. —  The  fact 
that  the  auctioneer  who  sells  land  of  a  cor- 
poration is  a  stockholder  of  such  corpora- 
tion does  not  affect  the  validity  of  the  sale. 
Dupuy  V.  Delaware  Ins.  Co.,  63  Fed.  680. 

52.  Massachusetts. —  Wells  v.  Day,  124 
Mass.  38. 

Missouri. —  McManus  v.-  Gregory,  94  Mo. 
370,  7  S.  W.  423  laffirming  16  Mo.  App.  375]. 

'New  Hampshire. —  Messer  v.  Woodman,  22 
N.  H.  172,  53  Am.  Dec.  241. 

New  York. —  Contra,  Mills  v.  Hunt,  20 
Wend.  (N.  Y.)  431  [affirining  17  Wend. 
(N.  Y.)  333],  holding  that  the  contract  is  en- 
tire. 

Pennsylvania. —  Contra,  Tompkins  v.  Haas, 
2  Pa.  St.  74;  Coffman  v.  Hampton,  2  Watts 
&  S.  (Pa.)  377,  37  Am.  Dec.  511,  holding  that 
the  contract  is  entire. 

England. —  Roots  v.  Dormer,  4  B.  &  Ad.  77, 
1  N.  &  M.  667,  24  E.  C.  L.  43;  Johnson  v. 
Johnson,  3  B.  &  P.  162,  6  Rev.  Rep.  736; 
James  v.  Shore,  1  Stark.  426,  18  Rev.  Rep. 
798,  2  E.  C.  L.  165;  Emmerson  v.  Heelis,  2 
Taunt.  38,  11  Rev.  Rep.  520. 

53.  Sale  without  conditions.^ — Lucas  v. 
Wallace,  42  111.  App.  172;  Jenness  v.  Wen- 
dell, 51  N.  H.  63,  12  Am.  Rep.  48.  See  also 
Municipality  No.  1  v.  Cordeviolle,  19  La.  235; 
Canal  Bank  V.  Copeland,  6  La.  543;  Noah  v. 
Pierce,  85  Mich.  70,  48  N.  W.  277. 
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As  to  when  title  passes  at  sale,  generally, 
see  Sales. 

Under  a  sale  for  cash  down  the  title  passes 
on  the  fall  of  the  hammer.  Clark  v.  Greeley, 
62  N.  H.  394. 

54.  Sale  imposed  with  conditions. —  Dela- 
ware.— Williams  v.  Connoway,  3  Houst.  (Del.) 
63. 

Indiana. —  Morgan  v.  East,  126  Ind.  42,  25 
N.  E.  867,  9  L.  R.  A.  558. 

Louisiana. —  See  Mazoue  v.  Caze,  18  La. 
Ann.  31. 

Missouri. —  Matthews  v.  McElroy,  79  Mo. 
202. 

New  Hampshire. —  Clark  v.  Greeley,  62 
N.  H.  394. 

See  5  Cent.  Dig.  tit.  "Auctions  and  Auc- 
tioneers," §  30. 

Waiver  of  conditions. — Where  the  seller  de- 
livers an  article  to  the  purchaser,  or  suffers 
him  to  take  possession  of  it  voluntarily  and 
without  requiring  a  compliance  with  the  pub- 
lished terms  of  the  sale,  such  delivery  is  a 
waiver  of  the  conditions  and  passes  a  good 
title.    Burt  v.  Kennedy,  3  Pennyp.  (Pa.)  238. 

55.  Lien  of  seller. —  Lucas  v.  Wallace,  42 
111.  App.  172. 

56.  Right  to  possession. — Jennings  v.  West, 
40  Kan.  372,  19  Pac.  863;  Mazoue  v.  Caze,  18 
La.  Ann.  31 ;  Wakefield  v.  Gorrie,  5  U.  C. 
Q.  B.  159.  See  also  Wainscott  v.  Smith,  68 
Ind.  312,  holding  that,  where  a  chattel  is  of- 
fered for  sale  on  a  credit  of  six  months,  the 
purchaser  being  required  to  execute  his  note, 
with  interest,  and  such  chattel  is  bid  for  at  a 
certain  price,  the  purchaser  is  not  entitled  to 
the  possession  thereof  until  he  tenders  to  the 
owner  such  a  note  as  the  terms  of  the  sale  re- 
quire, or  a  sum  of  money  equal  to  the  prin- 
cipal and  interest  which  would  be  due  upon 
the  note  at  maturity. 

57.  McComb  V.  Wright,  4  Johns.  Ch. 
(N.  Y.)  659. 
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D.  Rescission  of  Contract  —  l.  By  Buyer.  False  representations  of  a 
material  fact,^^  or  the  failure  of  the  seller  to  give  good  title,^^  will  relieve  the 
buyer  of  his  purchase. 

2.  By  Seller.  On  the  failure  of  the  purchaser  to  comply  v^^ith  the  conditions 
of  the  sale,  the  seller  may  treat  the  contract  as  abandoned. 

E.  Rights  as  to  Deposit.  Where  it  is  stipulated  that  the  deposit  shall  be 
forfeited  if  the  purchaser  does  not  comply  with  his  contract,  the  deposit  cannot 
be  recovered  back  either  at  law  or  in  equity .^^     But,  if  the  contract  of  sale  falls 


Duty  to  disclose  principal. — A  person  bid- 
ding at  an  auction  as  the  agent  of  another 
need  not  disclose  to  other  bidders  the  name 
of  the  person  for  whom  he  is  bidding,  unless 
the  person  for  whom  he  acts  is  the  vendor. 
National  F.  Ins,  Co.  v.  Loomis,  11  Paige 
(N.  Y.)  431. 

58.  False  representations. —  Connecticut. — 
Stevens  v.  Giddings,  45  Conn.  507,  false  rep- 
resentations as  to  quantity  of  land. 

Kentucky. — See  Norton  v.  Laughlin,  15  Ky. 
L.  Rep.  783,  holding  that  the  fact  that  a  lot 
sold  at  auction  is  not  on  the  same  side  of  the 
street  as  was  advertised  is  not  ground  for  re- 
fusing to  perform  the  bid  where  it  appears 
that  the  bidder  was  present  at  the  sale  and 
was  acquainted  with  the  neighborhood. 

Massachusetts. —  Roberts  v.  French,  153 
Mass.  60,  26  N.  E.  416,  25  Am.  St.  Rep.  611, 

10  L.  R.  A.  656,  false  representations  as  to 
quantity  of  land. 

New  York.—  King  v.  Knapp,  59  N.  Y.  462. 

North  Carolina. —  Woods  v.  Hall,  16  N.  C. 
415,  false  representation  that  the  land  had 
a  never-failing  spring. 

Ohio. —  Pugh  V.  Chesseldine,  11  Ohio  109, 
37  Am.  Dec.  414. 

Pennsylvania. —  McCall  v.  Davis,  56  Pa.  St. 
431,  94  Am.  Dec.  92.  Compare  Wallace  v. 
Hussey,  63  Pa.  St.  24. 

See  5  Cent.  Dig.  tit.  "Auctions  and  Auc- 
tioneers," §  32. 

As  to  rescission  because  of  the  employment 
of  puffers  see  supra,  TV,  C,  7. 

As  to  right  to  recover  back  deposit  on  re- 
scission see  infra,  V,  E. 

Mistake  as  to  property  purchased.— A  bid- 
der at  a  sale  of  land  who,  because  of  mislead- 
ing statements  of  the  auctioneer,  bids  for  one 
lot,  believing  in  good  faith  that  he  is  bidding 
for  a  different  one,  is  not  bound  by  the  pur- 
chase. Clay  V.  Kagelmacher,  98  Ga.  149,  26 
S.  E.  493.  See  also  Sheldon  v.  Capron,  3 
R.  I.  171. 

59.  Failure  of  title.—  Bodin  v.  McCloskey, 

11  La.  Ann.  46;  Freret  v.  M^ux,  9  Rob.  (La.) 
414;  Mayer  v.  Adrian,  77  N.  C.  83.  See  also 
Averett  v.  Lipscombe,  76  Va.  404,  wherein  it 
appeared  that  the  terms  of  sale  provided  that 
if  the  purchaser,  on  examination,  should  not 
be  satisfied  with  the  title  he  need  not  take 
the  property.  It  was  held  that  if  the  pur- 
chaser, in  good  faith,  was  not  satisfied  with 
the  title  he  would  not  be  compelled  to  take 
the  property,  although  the  court  of  appeals 
pronounced  the  title  good.  And  see  Millingar 
V.  Daly,  56  Pa.  St.  245,  holding  that,  whore 
land  is  struck  off  to  a  bidder  who  does  not 


know  that  a  strip  thereof  has  been  acquired 
under  condemnation  proceedings,  the  pur- 
chaser may  refuse  to  take  the  property. 

Advice  of  counsel  as  to  title. — A  purchaser 
of  land  is  not  justified  in  refusing  to  accept 
a  conveyance  merely  because  of  the  opinion 
of  counsel,  given  in  good  faith,  that  the  title 
is  not  safe,  if  the  opinion  is  erroneous  and 
the  record  title  is,  in  fact,  perfect.  Mont- 
gomery V.  Pacific  Coast  Land  Bureau,  94  Cal. 
284,  29  Pac.  640,  .28  Am.  St.  Rep.  122. 

Encroachment. —  The  bidder  on  a  lot 
"  twenty-five  feet,  more  or  less,  front  and 
rear,  by  one  hundred  feet  deep  on  each  side," 
is  not  bound  to  consummate  the  purchase 
where  a  building  encroaches  on  the  lot,  mak- 
ing it  less  than  twenty-five  feet  wide  at  dif- 
ferent points,  and  the  owner  of  the  building 
claims  the  encroachment  by  adverse  posses- 
sion. King  V.  Knapp,  66  Barb.  (N.  Y.)  225, 
229. 

Refusal  of  auctioneer  to  disclose  owner. — 

A  bidder  may  repudiate  a  purchase  of  goods 
if  the  auctioneer  refuses  to  disclose  the  owner. 
Thomas  Kerr,  3  Bush  (Ky.)  619,  96  Am. 
Dec.  262. 

60.  Higgins  v.  Delaware,  etc.,  R.  Co.,  60 
N.  Y.  553.  See  also  Woodward  r.  Boston, 
115  Mass.  81,  holding  that  a  stipulation,  in 
an  advertisement  of  an  auction,  that  the 
building  to  be  sold  should  be  removed  within 
a  certain  time  from  the  day  of  sale  is  a  con- 
dition, and,  although  the  price  be  paid  by 
the  purchaser,  if  the  building  be  not  removed 
before  the  expiration  of  the  time  limited  the 
sale  is  voidable  at  the  option  of  the  seller. 
But  see  McClaskey  v.  Albany,  64  Barb. 
(N.  Y.)  310,  holding  that,  although  a  pur- 
chaser of  land  at  an  auction  sale  fails  to 
comply  with  the  terms  of  the  sale  by  paying 
the  balance  of  the  purchase-monoy  within 
the  time  specified,  and  the  sollor  thonnipon 
declares  the  sale  void,  a  specific  jiorfornKince 
of  the  contract  may  be  decreed  in  favor  of  the 
purchaser  where  it  appears  that  the  execution 
of  the  contract  by  the  seller  is  not  embar- 
rassed by  any  new  relation  contracted  with 
other  parties ;  that  the  buyer  lias  made  re- 
pairs and  improvements  ujum  the  promises, 
and  that  the  seller  has  received  and  aoeei^ted 
tlie  deposit  required  to  be  paid  on  the  day 
of  the  sale,  and  has  executed  and  tendered 
a  deed  and  demanded  perfonuam  c  by  tlic  jnir- 
ehaser. 

As  to  comlunations  to  stiHe  bidding  fts 
ground  for  rescission  see  supra.  TV,  C,  6. 

61.  Failure  of  purchaser  to  comply  v^-ith 
—  Donahue  v.  Parkman,  161  ^Tass.  412.  37 
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through  because  of  the  failure  of  the  vendor  to  convey  good  title  as  agreed,^^  or 
without  any  fault  of  the  purchaser,^^  the  deposit  may  be  recovered  from  the 
vendor.  It  has  been  held,  however,  that  if  a  sale  is  abandoned  by  mutual  con- 
sent and  the  purchaser  forbids  the  auctioneer  to  pay  over  the  deposit-money 
to  the  vendor,  and  thus  prevents  him  from  doing  so,  the  vendor  is  not  respon- 
sible for  its  return.  The  remedy  of  the  purchaser  in  such  case  is  against  the 
auctioneer.^'^ 

F.  Sale  on  Approved  Security.  A  condition,  in  the  terms  of  a  sale,  that 
the  purchaser  shall  give  a  note  with  approved  securities  is  complied  with  when 
he  tenders  a  note  duly  executed,  signed  by  good  and  solvent  sureties,  justly 
entitled  to  approval.  The  seller  cannot  arbitrarily  reject  such  note.^^  In  case  of 
question  as  to  the  character  of  the  note  tendered,  however,  the  purchaser  is  bound 
to  prove  either  that  the  seller  knew  the  note,  to  be  good,  or  had  the  means  of  con- 
veniently ascertaining  the  fact.^^ 

G.  Set-Off  Ag'ainst  Bid.  A  purchaser  at  auction  may  set  off  against  the  auc- 
tioneer, suing  for  the  price,  a  debt  due  him  by  the  owner  of  the  goods.^^ 

H.  Remedies  of  Seller —  l.  In  General.  Where  personal  or  real  property 
is  sold  at  public  auction,  and  the  purchaser  refuses  to  comply  with  his  bid,  the 
vendor  may  maintain  an  action  against  him  for  damages.^^ 


N.  E.  205,  42  Am.  St.  Rep.  415;  Bullock  v. 
Adams,  20  N.  J.  Eq.  367;  Black  v.  Gesner, 
3  Nova  Scotia  157. 

Fraud  in  sale. — Where  a  bid  is  obtained  by 
the  suppression  of  a  material  fact  the  seller 
cannot  enforce  the  purchase,  and  the  buyer 
is  entitled  to  recover  the  amount  of  the  de- 
posit made  in  conformity  with  the  terms  of 
the  sale.    King  v.  Knapp,  59  N.  Y.  462. 

Payment  not  as  deposit. —  The  conditions 
of  a  sale  were  that  a  certain  amount  be  paid 
down,  and  the  balance  on  the  execution  of  a 
deed  within  a  certain  time.  The  purchaser 
paid  the  amount  down,  and  was  notified  to 
close  the  sale,  but,  after  several  months,  failed 
to  do  so,  and  the  vendor  then  resold  the  land. 
It  was  held  that  the  purchaser  was  entitled 
to  recover  the  amount  he  had  paid,  less  the 
expense  that  the  vendor  had  been  put  to  in 
making  the  resale,  as  the  amount  so  paid  was 
not  a  deposit.  Poulson  v.  Ellis,  60  Pa.  St. 
134. 

62.  Failure  of  title. — Teaffe  v.  Simmons,  11 
Allen  (Mass.)  342;  Cockcroft  v.  Muller,  71 
N.  Y.  367 ;  Wetmore  v.  Bruce,  54  N.  Y.  Super. 
Ct.  149;  Mahon  v.  Liscomb,  19  N.  Y.  Suppl. 
224,  46  N.  Y.  St.  932. 

Advice  of  counsel  as  to  title. — A  purchaser 
of  land  is  not  justified  in  demanding  back  a 
deposit  paid  by  him  on  account  of  the  pur- 
chase-money merely  because  of  the  opinion  of 
counsel,  given  in  good  faith,  that  the  title  is 
not  safe,  if  the  opinion  is  erroneous  and  the 
record  title  is,  in  fact,  perfect.  Montgomery 
V.  Pacific  Coast  Land  Bureau,  94  Cal.  284,  29 
Pac.  640,  28  Am.  St.  Rep.  122. 

Right  to  interest. —  On  the  failure  of  the 
vendor  to  convey  a  perfect  title  as  agreed, 
the  purchaser  is  entitled  to  interest  on  the 
deposit  from  the  time  of  the  demand  for  the 
deposit,  and  the  refusal  to  pay.  Cockcroft  v. 
Muller,  71  N.  Y.  367. 

63.  Purchaser  without  fault. —  Bleeker  v. 
Graham,  2  Edw.  (N.  Y.)  647. 

64.  Robinson  I?.  Trofitter,  11  Allen  (Mass.) 
339. 

[V,  EJ 


As  to  liability  of  auctioneer  for  deposit  see 
infra,  VI,  D,  2,  a. 

As  to  right  of  auctioneer  to  sue  for  deposit 
see  infra,  VI,  C. 

65.  Guier  v.  Page,  4  Serg.  &  R.  (Pa.)  1; 
Sweeney  v.  Vaughn,  94  Tenn.  534,  29  S.  W. 
903.  See  also  Hope  v.  Alley,  9  Tex.  394,  hold- 
ing that,  where  the  terms  of  sale  were  that 
the  successful  buyer  should  give  a  note  with 
good  security  for  the  sum  bid,  the  auctioneer, 
after  knocking  down  the  property,  has  no 
right  to  refuse  to  take  the  note,  with  the  se- 
curity offered,  unless  there  is  reasonable 
ground  to  believe  that  the  security  is  not  suf- 
ficient. 

As  to  remedy  of  seller  on  failure  of  buyer 
to  furnish  security  see  infra,  V,  H,  1. 

66.  Mills  V.  Hunt,  20  Wend.  (K  Y.)  431; 
Hicks  V.  Whitmore,  12  Wend.  (N.  Y.)  548. 

67.  Blum  V.  Torre,  Riley  (S.  C.^  153;  Cop- 
pin  V.  Craig,  2  Marsh.  501,  7  Taunt.  243,  17 
Rev.  Rep.  508,  2  E.  C.  L.  345. 

68.  Ansley  v.  Green,  82  Ga.  181,  7  S.  E. 
921. 

As  to  specific  performance  of  contract  of 
sale  see  Specific  Performance. 

Defenses. —  In  an  action  for  not  completing 
the  purchase,  the  purchaser  cannot  set  up  as 
a  defense  that  the  sale  was  a  sale  by  auction, 
and  void  on  the  ground  of  puffing,  without 
pleading  the  fact.  leely  v.  Grew,  6  C.  &  P. 
671,  25  E.  C.  L.  632.  But  see  Millar  v.  Camp- 
bell, 3  A.  K.  Marsh.  (Ky.)  526,  holding  that 
if,  at  an  auction,  a  puffer  is  employed,  by 
whom  the  property  is  run  up  to  an  unreason- 
able price,  the  fraud  cannot  be  inquired  into 
in  an  action  for  the  sale-money.  An  action 
on  the  case  or  a  bill  in  equity  is  the  appro- 
priate remedy. 

Goods  bargained  and  sold. —  A  seller  of 
goods  at  auction  may  recover  as  for  goods 
bargained  and  sold  against  the  buyer  who 
knows  where  they  are  kept,  ready  for  conven- 
ient delivery,  but  who  neglects  to  comply 
with  the  terms  of  the  sale.  Turner  v.  Lang- 
don,  112  Mass.  265. 
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2.  Resale.  On  the  failure  of  a  bidder  to  comply  with  his  bid  the  owner  may 
resell  the  property  at  the  risk  of  such  bidder  on  giving  notice  of  intention  to 
resell.^''  In  such  case  the  difference  between  the  sum  received  at  the  resale  and 
the  first  bid,  together  with  the  reasonable  expenses  of  the  resale,  affords  a  proper 
criterion  of  damages,™  though  it  is  not  binding  on  the  jury.'^^ 

VI.  RIGHTS  AND  LIABILITIES  OF  AUCTIONEER. 

A.  Rig'ht  to  Compensation  —  1.  in  General.  An  auctioneer  intrusted  with 
the  sale  of  an  estate  is  entitled  to  his  commissions,  if  he  is  the  causa  causans  of 
a  sale,  even  though,  before  tlie  actual  sale,  the  vendor  withdrew  the  property 
from  sale  by  him."^^    An  auctioneer  is  not  entitled  to  compensation,  however, 


Sale  on  credit. — Where  goods  are  sold  on  a 
credit  and  the  purchaser  afterward  refuses  to 
take  them,  the  owner  may,  before  the  expira- 
tion of  the  credit,  maintain  an  action  against 
the  purchaser  for  a  breach  of  the  contract, 
Girard  v.  Taggart,  5  Serg.  &  R.  (Pa.)  19,  9 
Am.  Dec.  327.  So,  where  goods  are  sold  at 
auction  on  condition  that  the  purchaser  give 
in  payment  therefor  an  approved  note,  and 
the  purchaser  refuses  to  give  the  note  on  de- 
livery of  the  goods,  the  auctioneer  may  re- 
claim the  goods,  or  treat  the  sale  as  an  abso- 
lute one  without  credit,  and  immediately  sue 
for  the  price.  Corlies  v.  Gardner,  2  Hall 
(N.  Y.)  345.  But,  if  the  terms  of  sale  of 
land  be  that  the  buyer  shall,  within  a  certain 
-  time,  give  his  notes,  with  good  indorsers,  and, 
if  he  shall  fail  to  do  so,  the  land  is  to  be  re- 
sold on  his  account,  the  vendor  cannot  main- 
tain an  action  for  the  breach  of  the  contract 
until  the  deficit  is  ascertained  by  the  resale. 
Webster  v.  Hoban,  7  Cranch  (U.  S.)  399,  3 
L.  ed.  384. 

69.  Notice  of  resale. —  Green  v.  Ansley,  92 
Ga.  647,  19  S.  E.  53,  44  Am.  St.  Rep.  110, 
holding,  however,  that  notice  need  not  be 
given  of  the  time  and  place  of  the  resale. 

The  owner  cannot  bid  in  the  property  at  a 
resale  so  as  to  charge  the  first  purchaser  with 
.  the  difference  in  price.  Banks  v.  Hyde,  15 
La.  391. 

Purchase  by  partner  of  auctioneer. — Where 
goods  are  sold  at  auction,  but,  not  having  been 
taken  away  by  the  purchaser,  are  afterward 
resold  at  a  loss,  the  fact  that  they  are  pur- 
chased by  a  person  who  was  the  partner  of 
the  auctioneer  in  another  business  totally  dis- 
tinct from  that  of  auctioneer  is  no  ground  of 
objection.  Clarkson  v.  Noble,  2  U.  C.  -Q.  B. 
361. 

Sale  under  same  conditions. — A  purchaser 
at  a  sale  can  be  held  liabtfe  only  for  the  de- 
ficiency in  price  caused  by  a  second  sale  when 
the  conditions  of  the  second  sale  are  the  same, 
or  are  not  more  onerou^s  than  those  of  the 
first.  Weast  v.  Derrick,  100  Pa.  St.  509. 
See  also  Adams  v.  McMillan,  7  Port.  (Ala.) 
73,  holding  that,  in  order  to  charge  a  bidder 
with  the  deficiency  in  price,  it  must  appear 
that  the  second  sale  was  conducted  fairly. 
And  see  Paul  v.  Shallcross,  2  Rawle  (Pa.) 
326,  holding  that,  if  property  be  sold  on  cer- 
tain terms,  one  of  which  is  that,  on  non-com- 
pliance with  those  terms,  the  property  shall 
be  resold  at  the  risk  and  expense  of  the  pur- 


chaser, the  second  sale  must  not  be  clogged 
with  terms  likely  to  lower  the  price. 

70.  Measure  of  damages. — Alabama. — Ad- 
ams V.  McMillan,  7  Port,  (Ala.)  73. 

Georgia. —  Green  v.  Anslev,  92  Ga.  647,  19 
S.  E.  .53,  44  Am.  St.  Rep.  110;  Hicks  ?;.  Ayer, 
5  Ga.  298. 

Kentucky. — McBrayer  v.  Cohen,  92  Ky.  479, 
13  Ky.  L.  Rep.  667,  18  S.  W.  123. 

Louisiana. — Stewart  v.  Paulding,  7  La.  506 ; 
Lalaurie  v.  Cahallen,  2  La;  401. 

Maine. —  Springer  v.  Berry,  47  Me.  330. 

'North  Carolina. —  Christmas  v.  Jenkins,  3 
N.  C.  594. 

Pennsylvayiia. —  Weast  v.  Derrick,  100  Pa. 
St.  509;  Bowser  v.  Cessna,  62  Pa.  St.  148; 
Tompkins  v.  Haas,  2  Pa.  St.  74 :  Coffman  v. 
Hampton,  2  Watts  &  S.  (Pa.)  377,  37  Am. 
Dec.  511 ;  Ashcom  v.  Smith,  2  Penr.  k  W. 
(Pa.)  211,  21  Am.  Dec.  437;  Girard  i\  Tag- 
gart, 5  Serg.  &  R.  (Pa.)  19,  9  Am.  Dec. 
327. 

South  Carolina. —  Boinest  r.  Leignez,  2 
Rich.  (S.  C.)  464;  Leman  v.  Blackwood,  Harp. 
(S.  C.)  219;  Campbell  r.  Ingraham,  1  Mill 
(S.  C.)  293;  Hall  v.  O'Hanlan,  2  Brev. 
(S.  C.)  46. 

See  5  Cent.  Dig.  tit.  '"Auctions  and  Auc- 
tioneers," §  33. 

71.  Question  for  jury. —  Adams  r.  McMil- 
lan, 7  Port.  (Ala.)  73:  Coffman  r.  Hampton, 
2  Watts  &  S.  (Pa.)  377,  37  Am.  Doc.  511; 
Girard  v.  Taggart,  5  Serg.  &  R.  (Pa.)  19.  9 
Am.  Dec.  327 ;  Boinest  r.  Leignez,  2  Rich. 
(S.  C.)  464. 

72.  Green  v.  Bartlett.  14  C.  B.  X.  S.  681. 
.32  L.  J.  C.  P.  261,  8  L.  T.  Rep.  X.  S.  503.  11 
Wklv.  Rop.  834,  108  E.  C.  L.  681.  Sec  also 
Clark  V.  Smythies.  2  F.  &  F.  83.  Iiolding  that, 
in  the  absence  of  an  express  contract,  auc- 
tioneers are  entitled  to  a  reasonable  remu- 
neration for  sales  by  private  contract  effected 
through  their  instnimcntalily,  even  though, 
by  the  act  ov  default  of  the  vendor,  the  con- 
tract is  it^sriiulcd. 

.Disbursements  on  private  sale. —  Though 
an  auctitnioor  ('ann<U  recover  commissions  on 
property  sold  by  the  owner  at  piivate  sale, 
he  is  entitled  to  tlishursiMnents.  (Tirardey  r. 
Stone.  24  La.  .\nn.  286. 

Discount  on  disbursements. — An  auctioneer 
employed  under  an  agreement  that  he  shall 
be  paid  oxj)enses  of  printing  advertisements 
of  the  sale  cannot  charge  tho  ordinary  rate 
if  the  printer  lias  allowed  him  any  discount 
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on  a  sale  effected  by  him,  if,  by  reason  of  his  negligence,  the  sale  becomes 
nugatory.''^ 

2.  Statutory  Regulations.  A  statute  fixing  the  amount  of  an  auctioneer's 
compensation  for  his  services,  in  the  absence  of  an  agreement  in  writing,'^*  at  a 
certain  per  cent  of  the  amount  of  the  sales,''^  refers  only  to  services  as  auctioneer. 
It  does  not  prevent  recovery  for  disbursements  and  expenses  necessarily  incurred 
for  the  successful  conduct  of  a  sale.'^^ 

B.  Rig^ht  to  Lien.  An  auctioneer  has  a  lien,  on  propert}^  which  he  is 
employed  to  sell,  for  all  sums  due  to  him  for  his  commissions  and  charges  of 
sale.'^'^ 

C.  Rig*ht  to  Maintain  Action.  In  case  of  personal  property,  an  auctioneer 
employed  to  sell  may,  ordinarily,  maintain  an  action  in  his  own  name  for  the  price,*^^ 


therefrom.  Union  Refining,  etc.,  Co.  v.  Pen- 
tecost, 79  Pa.  St.  491. 

Part  of  sale  beyond  limits  of  license. — 
Where  an  auctioneer  sold  severally  numerous 
lots  of  standing  wood,  and  part  of  the  wood 
was  within  the  limits  of  a  county  where  the 
auctioneer  had  no  authority,  and  was,  by  law, 
prohibited  to  sell,  he  is  entitled  to  recover 
compensation  for  selling  those  lots  which 
were  within  the  county  where  he  was  licensed 
and  qualified  to  sell.  Robinson  v.  Green,  3 
Mete.  (Mass.)  159. 

Where  a  sale  is  adjourned  the  auctioneer  is 
not  entitled  to  fees  for  services  on  the  day  of 
adjournment.  He  must  sell  to  earn  his  fees. 
Ward  V.  James,  8  Hun  (N.  Y.)  526. 

73.  Denew  v.  Daverell,  3  Campb.  451.  But 
see  Benner's  Estate,  7  Phila.  (Pa.)  333,  hold- 
ing that,  if  an  auctioneer's  sale  is  set  aside 
and  a  second  sale  is  ordered,  the  auctioneer  is 
entitled  to  compensation  for  his  services  at 
both  sales  if  the  first  sale  was  not  set  aside 
through  any  default  of  the  auctioneer. 

Bid  not  complied  with. —  If  an  auctioneer 
is  employed  to  sell  at  a  certain  commission 
on  so  much  as  he  shall  sell,  he  is  not  entitled 
to  a  commission  on  a  bid  not  complied  with. 
Cochran  v.  Johnson,  2  McCord  (S.  C.)  21. 

A  trustee  who  acts  as  auctioneer  in  the 
sale  of  trust  property  is  not  entitled  to  charge 
commissions.  Kirkman  v.  Booth,  11  Beav. 
273,  13  Jur.  525,  18  L.  J.  Ch.  25.  See  also 
Matthison  v.  Clarke,  3  Drew  3,  18  Jur.  1020, 
24  L.  J.  Ch.  202,  3  Wkly.  Rep.  2,  wherein  it 
appeared  that  a  mortgagee  with  power  of  sale 
was  a  member  of  a  firm  of  auctioneers.  The 
firm  sold  for  him.  It  was  held  that  they  were 
not  entitled  to  commissions. 

74.  Writing  signed  by  auctioneer. —  To 
bring  a  case  within  the  exception,  it  is  not 
essential  that  the  written  agreement  should 
be  signed  by  the  auctioneer.  Carpenter  v.  Le 
Count,  93  N.  Y.  562. 

75.  Grifiin  v.  Helmbold,  72  N.  Y.  437. 

76.  Russell  v.  Miner,  25  Hun  (K  Y.)  114; 
Russell  V.  Miner,  61  Barb.  (N.  Y.)  534,  5 
Lans.  (N.  Y. )  537.  Compare  Leeds  v.  Bowen, 
1  Rob.  (N.  Y.)  10,  2  Abb.  Pr.  N.  S.  (N.  Y.) 
43. 

77.  Illinois.—  Elison  v.  Wulff,  26  111.  App. 
616. 

Louisiana. —  Dowler's  Succession,  29  La. 
Ann.  437. 

Massachusetts.- —  Thompson  v.  Kelly,  101 
Mass.  291,  3  Am.  Rep.  353. 

[VI,  A,  1] 


Missouri. — ^Harlow  v.  Sparr,  15  Mo.  184. 
See  also  Lewis  v.  Mason,  94  Mo.  551,  5  S.  W. 
911,  8  S.  W.  735. 

Neiv  York. —  See  Hone  v.  Henriquez,  13 
Wend.  (N.  Y.)  240,  27  Am.  Dec.  204,  holding 
that,  where  an  assignment  for  the  benefit  of 
creditors  is  fraudulent,  an  auctioneer  to  whom 
the  assignees  have  intrusted  the  effects  to  be 
sold  has  no  lien  upon  the  moneys  realized 
from  the  sale,  as  against  judgment  creditors 
of  the  assignor,  the  auctioneer  being  himself 
a  creditor,  but  having  agreed  to  the  assign- 
ment. 

Pennsylvania. —  Girard  v.  Taggart,  5  Serg. 
&  R.  (Pa.)  19,  9  Am.  Dec.  327. 

South  Carolina. —  Blum  v.  Torre,  3  Hill 
(S.  C.)  155. 

England.—  Woolfe  V.  Home,  2  Q.  B.  D.  355, 
46  L.  J.  Q.  B.  534,  36  L.  T.  Rep.  N.  S.  705, 
25  Wkly.  Rep.  728;  Williams  v.  Millington, 
1  H.  Bl.  81,  2  Rev.  Rep.  724. 

Canada. —  Blackburn  v.  Macdonald,  6  U.  C. 
C.  P.  380. 

See  5  Cent.  Dig.  tit.  "Auctions  and  Auc- 
tioneers," §  46. 

Property  subject  to  lien. — Whatever  is  put 
into  the  hands  of  the  auctioneer  as  passing 
with,  and  appurtenant  to,  the  property  sold, 
is  subject  to  the  lien.  But  maps  left  with 
him  for  the  purpose  of  selling  land  thereby 
are  not  so  subject.  Blackburn  v.  Macdonald^ 
6  U.  C.  C.  P.  380. 

78.  This  doctrine  stands  upon  the  right  of 
the  auctioneer  to  receive,  and  his  responsi- 
bility to  his  principal  for,  the  price  of  the 
property  sold,  and  his  lien  thereon  for  his 
commissions,  which  give  him  a  special  prop- 
erty in  the  goods  intrusted  to  him  for  sale, 
and  an  interest  in  the  proceeds. 

Alabama. —  Robinson  v.  Garth,  6  Ala.  204, 

41  Am.  Dec.  47. 

Arkansas. —  Beller  V.  Block,  19  Ark.  566. 

Illinois.— ¥Umg3in  v.  Crull,  53  111.  352; 
Elison  V.  Wulff,  26  111.  App.  616. 

Massachusetts. —  Thompson  i;.  Kelly,  101 
Mass.  291,  3  Am.  Rep.  353. 

New  York.—  Minturn  v.  Main,  7  N.  Y:  220 ; 
Nixon  V.  Zuricalday,  12  N.  Y.  App.  Div.  287, 

42  N.  Y.  Suppl.  86;  Bogart  v.  O'Regan,  1 
E.  D.  Smith  (N.  Y.)  590;  Hulse  V.  Young, 
16  Johns.  (N.  Y.)  1. 

Pennsylvania. —  See  Girard  V.  Taggart,  5 
Serg.  &  R.  (Pa.)  19,  9  Am.  Dec.  327. 

England.—  Woolfe  v.  Home,  2  Q.  B.  D.  355, 
46  L.  J.  Q.  B.  534,  36  L.  T.  Rep.  N.  S.  705,  25 
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or  for  the  property  itself,'®  even  though  the  owner  of  the  property  be  known. 
In  case  of  real  estate,  however,  an  auctioneer  is  not,  ordinarily,  entitled  to  receive 
the  price.  But  when  the  terms  of  his  employment  and  of  the  authorized  sale 
contemplate  the  payment  of  a  deposit  into  his  hands  at  the  time  of  the  auction, 
he  may  sue  for  the  deposit  in  his  own  name,  whenever  an  action  for  the  deposit, 
separate  from  the  other  purchase-money,  may  become  necessary.^^  An  auction- 
eer may  also  sue  in  his  own  name  for  fees  which  the  terms  of  sale  require 
to  be  paid  him  by  the  purchaser ;  but  his  right  to  recover  will  depend  on  the 
validity  of  the  contract  to  purchase  as  between  buyer  and  seller.^^ 

D.  Liabilities  of  Auctioneer — l.  To  Seller  —  a.  In  General.  As  an 
auctioneer  assumes  upon  himself  an  obligation  to  his  employer  to  ^Derform  the 
services  confided  to  him  with  ordinary  care  and  skill,  he  is  responsible  for  loss 
arising  from  gross  negligence  or  ignorance.^^ 

b.  Disobedience  of  Instructions.  If  an  auctioneer  deviates  from  the  instruc- 
tions of  his  principal,  he  is  liable  in  damages.^^    Thus,  if  he  is  directed  not  to 


Wkly.  Rep.  728 ;  Robinson  v.  Rutter,  4  E.  &  B. 
954,  1  Jur.  N.  S.  823,  24  L.  J.  Q.  B.  250,  3 
Wkly.  Rep.  405,  82  E.  C.  L.  954 ;  Williams  v. 
Millington,  1  H.  Bl.  81,  2  Rev.  Rep.  724; 
Coppin  V.  Craig,  2  Marsh.  501,  7  Taunt.  243, 
17  Rev.  Rep.  508,  2  E.  C.  L.  345. 

Canada. — Wakefield,  v.  Gorrie,  5  U.  C.  Q.  B. 
159. 

See  5  Cent.  Dig.  tit.  "Auctions  and  Auc- 
tioneers," §  50. 

79.  Thompson  v.  Kelly,  101  Mass.  291,  3 
Am.  Rep.  353.  See  also  Riddle  v.  Coburn,  8 
Gray  (Mass.)  241,  wherein  it  appeared  that 
an  auctioneer,  who  had  guaranteed  his  sales, 
sold  and  delivered  a  chattel  upon  condition 
that  the  title  should  not  pass  until  payment 
of  the  price.  Upon  the  purchaser's  failing  to 
perform  the  condition,  the  auctioneer  agreed 
to  take  the  chattel  and  settle  with  the  seller 
after  informing  him  of  the  facts.  It  was  held 
that  the  auctioneer  thereby  acquired  a  per- 
fect title,  and  could  maintain  trover  against 
one  claiming  title  by  sale  from  such  pur- 
chaser. 

Replevin. — An  auctioneer  who  sells  and  de- 
livers goods  on  a  condition  which  is  not  com- 
plied with  may  maintain  replevin  therefor. 
Tyler  v.  Freeman,  3  Cush.  (Mass.)  261. 

Trespass  de  bonis  asportatis.— An  auc- 
tioneer put  into  possession  of  fixtures  at- 
tached to  the  freehold  for  the  purpose  of 
selling  them,  the  purchaser  being  bound  to  de- 
tach and  remove  them,  has  not  such  a  posses- 
sion as  will  support  trespass  de  bonis  aspor- 
tatis for  their  wrongful  removal.  Davis  v. 
Danks,  3  Exch.  435,  18  L.  J.  Exch.  213. 

80.  In  relation  to  such  deposit  the  auc- 
tioneer stands  in  the  same  position  as  he  does 
to  the  price  of  personal  property  sold  and  de- 
livered by  him.  Thompson  v.  Kelly,  101 
Mass.  291,  3  Am.  Rep.  353. 

I  0  U  for  deposit. —  Where  an  auctioneer, 
without  the  vendor's  consent,  takes  the  pur- 
chaser's I  O  U  for  the  deposit,  an  action  will 
lie,  at  the  suit  of  the  auctioneer,  against  the 
purchaser  for  the  amount  of  the  I  O  U. 
Hodgens  v.  Keon,  [1894]  2  Ir.  R.  ()57. 

81.  Recovery  of  fees, —  Johnson  r.  Buck,  35 
N.  J.  L.  338,  10  Am.  Rep.  243;  Mullor  v. 
Maxwell,  2  Bosw.  (N.  Y.)  355;  Bloecker  v. 
Pranklin,  2  E.  D.  Smith  (N.  Y.)  03. 


82.  Johnson  V.  Buck,  35  N.  J.  L.  338,  10 
Am.  Rep.  243. 

83.  Hicks  V.  Minturn,  19  Wend.  (N.  Y.) 
550;  Denew  v.  Daverell,  3  Campb.  451. 

Deposit  of  proceeds  in  bank. — Where  an 
auctioneer,  with  the  assent  of  the  seller,  de- 
posits the  proceeds  of  the  sale  in  a  bank  to 
his  own  credit,  mingling  them  with  his  own 
funds  and  with  the  proceeds  of  sales  for 
others,  the  seller  becomes  a  general  creditor 
of  the  auctioneer,  with  no  preference  over 
other  creditors.  Levy  v.  Cavanagh,  2  Bosw. 
(N.  Y.)  100. 

Failure  to  ascertain  bidder. — An  auctioneer 
accepted  a  bid,  but  did  not  call  for  the  name 
of  the  bidder.  The  bidder  was  asked  by  the 
auctioneer  to  come  to  the  desk,  but  did  not 
do  so.  Later,  the  auctioneer  put  up  the  chat- 
tel again  and  sold  it  for  a  less  sum.  It  was 
held  that  he  was  liable  to  the  o\Mier  for  the 
sum  first  bid.  Townsend  v.  Van  Tassel,  8 
Daly  (N.  Y.)  261. 

Proof  of  title. —  In  an  action  against  an 
auctioneer  to  recover  the  price  of  property,  a 
slave  sold  by  the  auctioneer,  plaintiff  must 
prove  such  a  property  in  the  slave  as  will  en- 
title him  to  the  proceeds  of  the  sale.  It  is 
not  sufficient  to  show  merely  that  he  deliv- 
ered it  to  the  auctioneer.  Allen  r.  Bro^^^l,  5 
Mo.  323. 

Sale  at  ruinous  sacrifice. — An  action  will 
lie  against  an  auctioneer  for  soiling  goods  at 
a  ruinous'sacrifice,  if  the  jury  liiul.tliat,  under 
tlie  circumstances,  lie  has  acted  negligently 
and  in  disregard  of  his  duty.  Cull  r.  Wake- 
field, 6  U.  C".  Q.  B.  O.  S.  ITS. 

Unavoidable  accidents. — An  aiutioneor  is 
bound  only  to  take  due  care  of  ]uoiHn  ty  sent 
to  him  for  sale,  the  same  as  he  would  of  his 
own  goods,  and  is  not  liable  for  luiavoidable 
nceidents.    j\lallbv  r.  Christie.  1  F.sp.  :U0. 

.84.  Uazul  r.  iVunhaiii.  1  Hall  (X.  V.)  6r)5 : 
Wilkins(m.?-.  Campbell.  1  liay  (S.  C.)  169: 
Jones  r.  Nanney,  1.'?  I'riee  76;  Mason  r.  Cham- 
berlain, 1  Nova  Scotia  5. 

As  to  right  of  seller  to  fix  luiniiiniin  ]-<v\co 
see  supra,  \V,  C,  7. 

Subsequent  insolvency  of  purchaser  on 
credit. — ^^'h(^re  aiu'tioneers  are  authorized  to 
sell  on  credit,  and  tiiey  do  so.  taking  the  notes 
of  the  purchasers,  payable  to  theuiselves,  the 

I VI,  D.  I,  b] 


1054    [4  Cye.]      A  UCTI0N8  AND  A  UCTI0NEER8 


sell  goods  below  a  certain  price,  he  must  put  them  up  at  such  price,  and  cannot 
sell  them  if  they  will  not  bring  it.^^ 

e.  Estoppel  of  Auctioneer  to  Assert  Title.  An  auctioneer  sued  for  the  pro- 
ceeds of  goods  sold  by  him  cannot  set  up  title  in  himself  either  as  a  defense  to 
the  action  or  in  reduction  of  damages.^^ 

2.  To  Buyer  —  a.  In  General.  An  auctioneer  is  bound  by  his  personal  war- 
i-anty  that  title  exists  in  his  principal. If  he  assumes  the  delivery  of  goods  sold 
by  him,  he  is  liable  for  a  failure  tp  deliver  them.^^  He  is  also  responsible  to  the 
purchaser  for  money  paid  as  a  deposit,  as  required  by  the  terms  of  the  sale,  if  the 
vendor  fails  to  complete  the  conveyance.^^ 

b.  Sale  For  Undisclosed  Principal.  An  auctioneer  is  personally  responsible  as 
vendor  unless,  at  the  time  of  the  sale,  he  discloses  the  name  of  his  principal.  His 
general  employment  as  auctioneer  is  not  jper  se  notice  that  he  acts  as  agent.^*^ 


principal,  and  not  tlie  auctioneer,  must  bear 
the  loss  in  case  of  the  failure  of  the  makers  of 
the  notes  before  their  maturity,  unless  the 
auctioneers  have  appropriated  the  notes  to 
their  own  use,  Townes  v.  Birchett,  12  Leigh 
(Va.)  173. 

85.  Hazul  V.  Dunham,  1  Hall  (N.  Y.)  655: 
Williams  v.  Poor,  3  Cranch  C.  C.  (U.  S.)  251, 
29  Fed.  Cas.  No.  17,732. 

86.  Hutchinson  v.  Gordon,  2  Harr.  (Del.) 
179;  Osgood  i?.  Nichols,  5  Gray  (Mass.)  420. 

87.  Personal  warranty. —  Dent  v.  McGrath, 
3  Bush  (Ky.)  174,  holding,  further,  that,  in 
an  action  against  an  auctioneer  for  damages 
resulting  from  his  false  warranty  of  the  title 
of  stolen  property,  which  the  purchaser  has 
surrendered  to  the  true  owner,  a  judicial 
eviction  is  not  necessary  where  the  answer 
does  not  controvert  the  allegations  as  to  want 
of  title,  and  the  owner's  recaption. 

Implied  warranty. —  Though  the  sale  of 
goods  by  an  auctioneer  "  as  are  "  relieves  him 
from  any  responsibility  by  way  of  warranty 
or  for  any  defects  in  the  condition  of  the 
thing  sold,  it,  nevertheless,  implies  the  ex- 
istence of  the  thing  sold  in  some  condition, 
and  does  not  protect  him  if  the  subject  of  the 
sale  is  wholly  different  from  what  it  is  rep- 
resented to  be.  Ruben  v.  Lewis,  20  Misc. 
(N,  Y.)  583,  46  N.  Y,  Suppl,  426,  See  also 
Somers  v.  O'Donohue,  9  U.  C.  C.  P.  208,  hold- 
ing that,  where  an  auctioneer  sells  a  chattel 
as  his  own  and  delivers  it  to  the  purchaser, 
from  whom  it  is  taken  by  the  rightful  owner, 
the  auctioneer  is  to  be  treated  as  impliedly 
warranting  that  he  has  a  right  to  sell,  and 
is,  therefore,  bound  to  compensate  the  pur- 
chaser for  the  loss. 

Statute  of  frauds. — A  verbal  warranty  of 
an  auctioneer,  where  he  alone  was  trusted, 
and  expressly  agreed,  for  himself,  to  warrant 
the  title,  is  an  original  undertaking  and  not 
within  the  statute  of  frauds.  Schell  v.  Ste- 
phens, 50  Mo,  375. 

88.  Failure  to  deliver.—  Elison  v.  Wulff,  26 
HI.  App.  616;  Woolfe  v.  Home,  2  Q.  B.  D. 
355,  46  L.  J.  Q,  B,  534,  36  L.  T.  Bep.  N.  S. 
705,  25  Wkly.  Rep.  728. 

89.  Return  of  deposit. —  Teaffe  v.  Simmons, 
11  Allen  (Mass.)  342  (holding  that,  as  to  the 
deposit-money,  the  auctioneer  is  a  stakeholder 
between  the  parties,  and  liable  as  such)  ; 
Robinson  v.  Trofitter,  11  Allen  (Mass.)  339; 
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Cockcroft  V.  Muller,  71  N.  Y.  367;  Mahon  v. 
Liscomb,  19  N.  Y.  Suppl.  224,  46  N,  Y,  St. 
932 ;  Gray  v.  Gutteridge,  3  C.  &  P.  40,  1  M,  & 
Rob,  614,  14  E,  C,  L,  440,  But  see  Ellison 
V.  Kerr,  86  111.  427,  wherein  it  appeared  that, 
live  months  after  the  sale,  the  vendor  gave 
the  purchaser  a  contract  acknowledging  re- 
ceipt of  the  deposit-money,  and  the  purchaser, 
through  whose  acts  the  auctioneer  had  been 
induced  to  pay  the  deposit  to  the  vendor, 
suffered  two  years  to  elapse  after  the  sale  be- 
fore making  demand  for  the  deposit.  It  was 
held  that  the  rule  that  the  auctioneer  is  the 
stakeholder  of  both  parties  had  ceased  to  ap- 
ply, and  that  the  purchaser  could  not  recover 
the  deposit. 

As  to  liability  of  seller  for  deposit  see 
supra,  V,  E. 

Bill  of  interpleader. —  If  adverse  claims 
arise  as  to  the  deposit-money  received  by  an 
auctioneer,  one  party  insisting  upon  its  re- 
turn and  the  other  on  its  being  paid  over,  the 
auctioneer  may  file  a  bill  of  interpleader. 
Bleeker  v.  Graham,  2  Edw.  (N.  Y.)  647. 

90.  Illinois.—  Elison  v.  Wulff,  26  111.  App. 
616. 

Kentucky. —  Thomas  v.  Kerr,  3  Bush  ( Ky, ) 
619,  96  Am.  Dec.  262. 

Maryland. —  Seemuller  v.  Fuchs,  64  Md. 
217,  1  Atl.  120,  54  Am.  Rep.  766. 

Missouri. —  Schell  v.  Stephens,  50  Mo.  375. 

Neio  York. —  Baltzen  v.  Nicolay,  53  N.  Y. 
467;  Bush  v.  Cole,  28  N.  Y,  261,  84  Am.  Ded. 
343;  Mills  v.  Hunt,  20  Wend.  (N.  Y.)  431 
[affirming  17  Wend.  (N.  Y.)  333], 

Texas. —  Davie  v.  Lynch,  1  Tex,  App.  Civ. 
Cas,  §  695. 

England. —  Jones  v.  Littledale,  6  A,  &  E. 
486,  6  L,  J,  K,  B.  169,  1  N.  &  P.  677,  33 
E.  C.  L.  265;  Franklyn  v.  Lamond,  4  C.  B. 
637,  11  Jur.  780,  16  L.  J.  C.  P.  221,  56 
E.  C.  L.  637 ;  Hanson  v.  Roberdeau,  Peake 
163. 

See  5  Cent.  Dig.  tit.  "Auctions  and  Auc- 
tioneers," §  42. 

Amount  of  recovery. — An  auctioneer  selling 
for  an  undisclosed  principal  is  liable  to  the 
purchaser,  not  only  for  the  deposit  and  the 
auctioneer's  fees,  with  interest,  but  also  for 
any  difference  between  the  actual  value  of  the 
property  and  the  price  agreed  to  be  paid. 
Bush  V.  Cole,  28  N.  Y.  261,  84  Am.  Dec. 
343. 
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3.  To  Third  Persons  —  a.  In  General.  An  auctioneer  wlio  sells  property  for 
one  who  lias  no  title  and  pays  over  to  his  principal  the  proceeds  is  liable  to  the 
real  owner  for  tlie  conversion,  even  though  such  auctioneer  acts  in  good  faith, 
and  without  knowledge  of  the  defect  of  title.^^  Of  course,  an  auctioneer  is  liable 
to  the  true  owner  for  the  proceeds  of  a  sale  if  he  sells  with  knowledge,  or  under 
circumstances  which  charge  him  with  knowledge,  that  the  property  does  not 
belong  to  his  principal.^^ 

b.  Garnishment.  An  auctioneer  selling  goods  by  order  of  a  sheriff,  and 
receiving  the  money  for  them,  is  accountable  only  to  the  sheriff,  and  cannot  be 
held  as  the  trustee  of  those  who  may  have  claims  on  the  sheriff  for  the  proceeds,^ 

VII.  BONDS  AND  ACTIONS  THEREON. 

A.  Requisites  and  Validity  of  Bond.  The  bond  must  conform  in  its  pro- 
visions to  the  ordinance  or  statute  governing  it.^^ 

B.  Liabilities  on  Bond.  Since  it  is  the  duty  of  an  auctioneer  to  pay  over 
to  his  employer  the  proceeds  of  a  sale  made  by  him,  sureties  on  his  bond,  which 


91.  As  to  liability  for  refusal  to  accept  bid 
see  supra,  IV,  C,  3. 

92.  California. —  Swin  v.  Wilson,  90  Cal. 
126,  27  Pac.  33,  25  Am.  St.  Rep.  110,  13 
L.  R.  A.  605  loverruling  Rogers  v.  Huie,  2 
Cal.  571,  56  Am.  Dec.  363]  ;  Rogers  v.  Huie, 
1  Cal.  429,  54  Am.  Dec.  300. 

Massachusetts. —  Robinson  v.  Bird,  158 
Mass.  357,  33  N.  E.  391,  35  Am.  St.  Rep.  495; 
Hills  V.  SneLl,  104  Mass.  173,  6  Am.  Rep.  216; 
Coles  V.  Clark,  3  Cush.  (Mass.)  399. 

Michigan. —  Kearney  v.  Clutton,  101  Mich. 
106,  59  N.  W.  419,  45  Am.  St.  Rep.  394. 

Missouri. —  Molir  v.  Langan,  162  Mo.  474, 
63  S.  W.  409;  Koch  v.  Branch,  44  Mo.  542, 
100  Am.  Dec.  324. 

Weio  York. —  Hoffman  v.  Carow,  22  Wend. 
(N.  Y.)  285  laffirming  20  Wend.  (N.  Y.) 
21]  ;  Moloughney  v.  Hegeman,  9  Abb.  N.  Cas. 
(N.  Y.)  403;  Chambess  v.  McCormick,  4  N.  Y. 
Leg.  Obs.  342. 

Ohio. —  Miller  v.  Laws,  6  Ohio  Dec.  (Re- 
print) 736,  7  Am.  L.  Rec.  606,  4  Cine.  L.  Bui. 
123. 

Tennessee. —  Contra,  Frizzell  v.  Rundle,  88 
Tenn.  396,  12  S.  W.  918,  17  Am.  St.  Rep. 
908,  holding  that  an  auctioneer  who,  in  the 
regular  course  of  his  business,  receives  mort- 
gaged chattels  from  the  mortgagor  and  sells 
them  for  him  on  commission,  and  pays  over 
the  proceeds  thereof,  without  notice,  actual  or 
constructive,  of  the  mortgage,  is  not  liable 
to  the  mortgagee  as  for  a  conversion  of  the 
goods.  The  registration  of  the  mortgage  in 
such  case  does  not  operate  as  constructive  no- 
tice to  the  auctioneer. 

England. —  Hollins  v.  Fowler,  L.  R.  7  H.  L. 
757,  44  L.  J.  Q.  B.  169,  33  L.  T.  Rep.  N.  S. 
73;  Cochrane  v.  Rvmill,  40  L.  T.  Rep.  N.  S. 
744,  27  Wkiy.  Rep.  776. 

Canada. — Johnston  v.  Henderson,  28  Ont. 
25. 

See  5  Cent.  Dig.  tit.  "Auctions  and  Auc- 
tioneers," §  43. 

Executor  de  son  tort. — An  auctioneer  who 
sells  the  assets  of  a  deceased  person  is  liable 
for  the  debts  of  the  deceased  as  executor  do 
son  tort  unless  he  can  show  that  he  acted  un- 


der an  executor  who  has  proved  the  will. 
Nulty  V.  Fagan,  22  L.  R.  Ir.  604. 

93.  Higgins  v.  Lodge,  68  Md.  229,  11  Atl. 
846,  6  Am.  St.  Rep.  437 ;  Morrow  Shoe  Mfg. 
Co.  V.  New  England  Shoe  Co.,  57  Fed.  085,  18 
U.  S.  App.  256,  6  C.  C.  A.  508,  24  L.  R.  A. 
417:  Hardacre  v.  Stewart,  5  Esp.  103. 

Advances. — Where  goods  purchased  through 
fraud' are  placed  in  the  hands  of  an  auctioneer 
for  sale,  and  he,  in  good  faith,  advances  money 
upon  them,  or  incurs  expenses  in  rekition 
thereto,  he  acquires  a  title  to  the  goods  that 
cannot  be  impeached  bv  the  original  vendor 
thereof.  Hiajgins  v.  Lodge,  68  Md.  229.  11 
Atl.  846,  6  Am.  St.  Rep.  437.  See  also  Lewis 
V.  Mason,  94  Mo.  551,  5  S.  W.  OIL  8  S.  W. 
735,  holding  that  an  auctioneer,  who  receives 
in  good  faith,  and  -v^ithout  the  knowlodne  of 
any  fraud,  a  consi^Timent  of  iroods  to  bo  sold 
on  commission,  and.  on  receiving  part  thereof, 
advances  the  consignor  money  upon  account, 
is  entitled  to  the  possession  of  the  goods  as 
against  an  attaching  creditor  of  the  vendor 
of  the  consignor,  aiui  cannot  be  de]u-ive<l  of 
their  possession,  either  by  the  consignor  or  a 
creditor  of  the  consignor,  until  his  advances, 
commissions,  and  charges  are  paid. 

Void  chattel  mortgage. — An  andioneer, 
v.ho,  as  agent  of  the  mortgagee  in  a  chattel 
mortirage  void  nnder  tlie  insolvent  laws,  sells 
the  niorl gaged  |u-o]ierty,  under  a  power  in  the 
mortgag(\  after  notice  of  the  issiianoe  of  a 
warrant  in  insolvency  against  the  mortgagor 
and  demand  of  possession  by  the  messenger, 
is  guilty  of  a  conversion  of  the  ]-)roperty.  and 
is  liable  to  the  assinnee  in  insolvency  for  tlie 
value  thereof.  INfilliken  r.  Tlatlnnvav.  14S 
Mass.  69,  19  N.  E.  16.  1  L.  R.  A.  510. 

94.  Penninian  r.  Ruggles.  6  "Mass.  166. 
See  also  Pratte  r.  Scott.  10  ■^^o.  625.  holding 
that  an  auctioneer  having  in  his  possessiiMi  a 
consignment  for  sale  cannot  be  garnished  by 
plaint itr  in  an  execution  suit  against  the 
owner  of  the  «;ood>. 

See,  generally,  G.vrxtshmfxt. 

95.  Ceorsretown  r.  Baker.  2  Craneh  C.  C. 
{V.  S.)  291.  10  Fed.  Cas.  Xo.  5..142.  holding 
that  a  bond  executed  to  a  Tnuniei]ial  eorpora- 
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is  conditioned  that  he  will  do  whatsoever  the  law  requires,  are  liable  to  his 
employer  for  the  proceeds  of  a  sale  which  he  withholds.^^ 

C.  Action  on  Bond.  A  person  who  intrusts  an  auctioneer  with  the  sale  of 
goods,  and  has  a  claim  against  him  for  money  arising  on  the  sale,  may  apply  for 
and  direct  a  suit  on  the  auctioneer's  bond  even  though  the  ordinance  requiring 
the  bond  did  not  authorize  any  person  in  particular  to  sue  upon  it.^^ 


AUCUPIA  VERBORUM  SUNT  JUDICE  INDIGNA.  A  maxim  meaning  "  Catch- 
ings  at  words  are  unworthy  of  a  Judge."  ^ 

Audi  alteram  partem,  a  maxim  meaning  "No  man  should  be  con- 
demned unlieard."  ^ 

Audience  court.  A  court  belonging  to  the  Archbishop  of  Canterbury,  of 
equal  authority  with  the  court  of  arches,  though  inferior  both  in  dignity  and 
antiquity.^ 

Audit.  To  examine ;  to  pass  upon ;  ^  to  hear  and  examine ;  to  pass  upon 
and  adjust ;  ^  to  examine  and  adjust  an  account ;  ^  to  examine,  settle,  and  adjust 
accounts  —  to  verify  the  accuracy  of  the  statement  submitted  to  the  auditing 


tion  instead  of  to  the  mayor,  as  required  by 
ordinance,  is  void. 

96.  Ealeigh  v.  Holloway,  10  N.  C.  234. 
See  also  Tripp  v.  Barton,  'l3  R.  I.  130,  131, 
holding  that  neglect  of  an  auctioneer  to  pay 
over  the  proceeds  of  a  sale  by  him  constitutes 
a  breach  of  his  bond,  conditioned  merely  that 
he  shall  "  well  and  faithfully  perform  all  the 
duties  of  said  office  during  his  continuance 
.therein."  But  see  Viadero  v.  Stacom,  14  Daly 
(N.  Y.)  345,  12  N.  Y.  St.  114,  holding  that  a 
bond,  designed  by  the  provisions  cf  a  stat- 
ute as  security  against  frauds  and  fraudulent 
practices  committed  upon  purchasers  at  auc- 
tion sales,  does  not  embrace  the  fraud  of  an 
auctioneer  in  converting  to  his  own  use  the 
proceeds  of  goods  consigned  to  him  for 
sale. 

Discharge  of  sureties. —  Where  an  auc- 
tioneer's license  is  void  because  not  under  the 
corporate  seal,  as  required  by  ordinance,  a 
surety  on  the  bond,  given  before  the  issuance 
of  the  license,  is  not  liable,  though  the  auc- 
tioneer continued  to  act  as  such  throughout 
the  year.  Georgetown  v.  Baker,  2  Cranch 
C.  C.  (U.  S.)  291,  10  Fed.  Cas.  No.  5,342. 
But  the  neglect  of  a  city  treasurer  to  call  on 
an  auctioneer  to  render  an  account  of  his 
sales  does  not  discharge  the  auctioneer's  sure- 
ties from  their  liability.  Charleston  X).  Pater- 
son,  2  Bailey  (S.  C.)  165.  So,  a  discharge  in 
bankruptcy  of  an  auctioneer  does  not  dis- 
charge the  sureties  on  his  official  boiid.  Jones 
V.  Russell,  44  Ga.  460. 

Duration  of  liability. —  The  liability  of  an 
auctioneer  commissioned  for  one  year,  and  of 
his  sureties  under  a  bond  to  perform,  etc., 
"  during  the  period  he  shall  continue  to  act 
as  auctioneer  under  the  commission  that  may 
be  granted  him,"  continues  while  he  acts  as 
auctioneer,  and  does  not  expire  in  one  year. 
Daly  V.  Com.,  75  Pa.  St.  331.  But  see  Flor- 
ance  v.  Eichardson,  2  La.  Ann.  663,  664,  hold- 
ing that  where  an  auctioneer,  who  had  re- 
ceived and  advertised  for  sale  '  goods,  sells 
them  after  his  term  of  office  has  expired  and 
converts  the  proceeds  to  his  own  use,  the 
sureties  on  his  bond,  who  bound  themselves 
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"  that  he  should  perform  his  duty  as  an  auc- 
tioneer to  all  persons  who  shall  employ  him 
as  such,  during  his  continuance  in  office,"  will 
not  be  liable  for  the  amount  so  converted. 

Private  sale. —  If  goods  are  sent  to  an  auc- 
tioneer with  directions  to  sell  them  at  public 
auction,  and  he  sells  them  at  private  sale, 
without  authority,,  and  does  not  pay  over  the 
proceeds,  his  bond  as  auctioneer  is  liable. 
McMechen  v.  Baltimore,  3  Harr.  &  J.  (Md.) 
534. 

97.  McMechen  v.  Baltimore,  2  Harr.  &  J. 
(Md.)  41. 

In  Pennsylvania  it  has  been  held  that  the 
bond  of  an  auctioneer  is  security  for  his  pri- 
vate customers  as  well  as  for  the  payment  of 
the  duties  to  the  state,  and  either  may  sue 
upon  it.  Davis  v.  Com.,  3  Watts  (Pa.)  297; 
Yard  v.  Lee,  3  Yeates  (Pa.)  335,  4  Dall. 
(Pa.)  95,  1  L.  ed.  756. 

Defenses. —  In  an  action  on  an  auctioneer's 
bond  a  surety  cannot  object  that  the  bond 
was  invalid  in  that  the  principal  had  not 
taken  out  the  license  as  required  by  statute. 
State  V.  Blohm,  26  La.  Ann.  538. 

Presumptions. —  In  an  action  on  an  auc- 
tioneer's bond,  it  will  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  the 
bond  and  license  were  given  the  same  day, 
the  execution  of  the  former  preceding  the 
granting  of  the  latter.  McMechen  v.  Balti- 
more, 2  Harr.  &  J.  (Md.)  41. 

1.  Burrill  L.  Diet. 

2.  Broom  Leg.  Max. 

Applied  in  Aldrick  v.  Kinney,  4  Conn.  380, 
384,  386,  10  Am.  Dec.  151;  Cloud  v.  Pierce 
City,,  86  Mo.  357,  366. 

3.  Wharton  L.  Lex. 

4.  Cobb  County  v.  Adams,  68  Ga.  51,  53. 

5.  Matter  of  Murphy,  24  Hun  (N.  Y.)  592, 
594.  See  also  People  v.  Jefferson  County,  35 
N.  Y.  App.  Div.  239,  242,  54  N.  Y.  Suppl. 
782. 

6.  People  V.  Oneida  County,  24  Hun  (N.  Y.) 
413,  419. 

The  term  is  not  applicable  to  demands  aris- 
ing from  tort.  Adams  v.  Modesto,  131  Cal. 
501,  502,  63  Pac.  1083. 
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officer  or  body  to  hear,  examine,  adjust,  pass  upon,  and  settle  an  account,  and 
then  allow  it ;  ^  to  hear,  and  upon  the  hearing  to  adjust,  or  to  allow,  or  to  reject, 
or  otherwise  decide,  according  to  the  nature  of  the  claim  ;  ^  the  examination  and 
allowance  of  accounts.^^ 


7.  People  V.  Green,  5  Daly  (N.  Y.)  194,  200. 

8.  Morris  v.  People,  3  Den.  (N.  Y.)  381, 
391. 

9.  Territory  v.  Grant,  3  Wyo.  241,  243,  21 
Pac.  693.  See  also  People  v.  Barnes,  114 
N.  Y.  317,  323,  20  N.  E.  609,  21  N.  E.  739,  22 
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N.  Y.  St.  164,  23  N.  Y.  St.  795,  to  the  effect 
that  "  in  its  broader  sense  it  includes  its  ad- 
justment or  allowance,  disallowance  or  re- 
jection." 

10.  People  V.  Green,  5  Daly  (N.  Y.)  194, 
200. 
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CROSS-REFERENCES 

For  Matters  Relating  to  : 

Abatement  of  Audita  Querela  by  Death  of  Party,  see  Abatement  and 
Bevival. 

Belief  Against  Execution  in  General,  see  Executions. 

Belief   Against  Judgments   by  Equitable   Proceedings   or  Motion,  see 
Judgments. 

Beview  in  Equity  by  Proceedings  in  Same  Suit,  see  Equity. 
Suspension  of  Proceedings  by  Supersedeas,  see  Supersedeas. 

I.  DEFINITION. 

Audita  querela^  is  a  common-law  writ,^  issued  upon  the  application  of  a 
judgment  or  execution  debtor,  designed  to  afford  relief  from  the  consequences 
of  a  judgment  or  an  execution,  upon  the  ground  of  some  matter  of  defense  or 
discharge  arising  subsequent  to  the  rendition  of  the  judgment  or  issue  of 
the  execution,^  or  for  the  relief,  in  like  manner,  of  conusors  in  recognizances  and 
statutes  merchant  and  staple.^    The  term  "  audita  querela  "  has  also  been  applied 


1.  Literally,  "the  complaint  having  been 
heard,"  from  which  emphatic  words  used  in 
the  writ  the  latter  takes  its  name.  Abbott  L. 
Diet. 

2.  It  is  a  common-law  writ  (Radclyffe  r. 
Barton,  161  Mass.  327,  37  N.  E.  373;  Garfield 
v.  State  University,  10  Vt.  536)  ;  and  even 
where  the  proceeding  is  authorized  and  the 
forms  prescribed  by  statute  the  rules  of  the 
common  law  determine  the  cases  in  which  it 
is  a  suitable  remedy  (RadclyflFe  v.  Barton, 
161  Mass.  327,  37  N.  E.  373;  Lovejoy  v.  Web- 
ber, 10  Mass.  101 ;  Johnson  v.  Plimpton,  30 
Vt.  420;  Poultney  v.  State  Treasurer,  25  Vt. 
168;  Comstock  v.  Grout,  17  Vt.  512;  Stani- 
ford  V.  Barry,  1  Aik.  (Vt.)  ^21,  15  Am.  Dec. 
692)  and  the  principles  by  which  the  suit  is 
to  136  governed  (Brackett  v.  Winslow,  17 
Mass.  153;  Johnson  v.  Plimpton,  30  Vt.  420). 

It  is  said  to  have  been  first  used  in  W\o. 
tenth  year  of  Edward  III.  Young  v.  Collet, 
T.  Raym.  89  Icited  in  2  Wms.  Saund.  148, 
note  1]. 

3.  Georgia. —  Manning  v.  Phillips,  65  Ga. 
548. 

Kansas. —  McMillan  v.  Baker,  20  Kan.  50. 

Massachusetts. —  Foss  v.  Witham,  9  Allen 
(Mass.)  572;  Johiison  v.  Harvey,  4  Mass. 
483. 


Missouri. — Fischer  v.  Johnson,  74  Mo.  App. 
64. 

New  Hampshire. —  Hadlock  v.  Clement,  12 
N.  H.  68. 

Neto  York. —  Mallorv  t\  Norton,  21  Barb. 
(N.  Y.)  424;  Wardell";;.  Eden,  2  Johns.  Cas. 
(N.  Y.)  258,  1  Johns.  (N.  Y.)  534  note. 

Pennsylvania. — McLean  v.  Bindley,  114  Pa. 
St.  559. 

South  Carolina. —  Longworth  r.  Screven.  2 
Hill  (S.  C.)  2!)S. 

Vermont. —  Scott  Larkin.  13  Vt.  112; 
Sutton  V.  Tyrrell,  10  Vt.  87:  Staniford  r. 
Barry,  1  Aik.  (Vt.)  321,  15  Am.  Dec.  692. 

England. —  3  Bl.  Comm.  '405;  2  Wms. 
Saund.  148,  note  1. 

It  seems  to  have  been  invented  lest  Ihore 
should  be  an  oppressive  defect  of  justice  with- 
out any  romedv.    3  Bl.  Conuu.  405. 

4.  liadlock  V.  CkMuent.  12  N.  H.  68:  2 
Wms.  Saund.  148.  note  1. 

These  statutes  are  obsolete  (lUirrill  L.  Diet.) 
but  for  cases  where  the  writ  would  lie  see 
Portington's  Case.  10  Coke  35b;  Randal  r. 
Wale,  Cro.  Jac.  59:  Forrest  r.  Ballard,  Cro. 
Eliz.  809:  Huish  r.  Philips,  Cro.  YMz.  754; 
Fulsliaw  r.  .\scuo.  Cro.  Eliz.  319:  Ascue  r. 
Fuljanibe,  Cro.  Kliz.  233;  Harrison  r.  Wculoy, 
Dyer  232?) :  Anonvmous,  Dyer  35a;   1  Bacon 

[I] 


1060    [4  Cyc] 


A  UDITA  Q  TJERELA 


by  some  well-recognized  authorities  to  the  whole  action  or  proceeding  npon  the 
writ  itself.^ 

11.  NATURE  AND  PROPRIETY  OF  REMEDY. 

A.  Nature.  The  proceeding  is  a  regular  suit  or  action,^  in  which  the  parties 
may  plead  and  take  issue,  either  in  law  or  in  fact,'^  and  a  regular  judgment  must 
be  pronounced.^  While  the  complaint  generally  ^  sounds  in  tort,^^  the  proceed- 
ing is  in  the  nature  of  a  bill  in  equity.^^ 

B.  Propriety —  l.  In  General.  The  purpose  of  the  writ  of  audita  querela  is 
to  relieve  the  party  suing  it  out  from  the  fraud,  oppression,  or  other  misconduct 
of  the  opposite  party,^^  by  avoiding  the  execution  or  vacating  the  judgment 
complained  of.  Injury,  or  danger  of  injury,  seems  to  be  essential  to  the  mainte- 
nance of  the  action,^^  and  whenever  the  party  has  had  a  legal  opportunity  to  avail 
himself  of  the  matters  of  defense  set  forth  in  his  complaint,  or  the  injury  of 
which  he  complains  is  attributable  to  his  own  neglect,  he  is  not  entitled  to  relief 


Abr.  510,  512,  515.  516;  Fitzherbert  Nat. 
Brev.  (ed.  1793)  236,  238,  240. 

5.  Abbott  L.  Diet. 

6.  l^ew  York. —  Brooks  v.  Hunt,  17  Johns. 
(N.  Y.)  484,  18  Johns.  (N.  Y.)  5. 

South  Carolina. —  Longworth  v.  Screven,  2 
Hill  (S.  C.)  298,  27  Am.  Dec.  381. 

Vermont. —  Stone  v.  Seaver,  5  Vt.  549. 

United  States. —  Avery  v.  U.  S.,  12  Wall. 
(U.  S.)  304,  20  L.  ed.  405. 

England. —  Holmes  v.  Pemberton,  1  E.  &  E. 
369,  5  Jur.  N.  S.  727,  28  L.  J.  Q.  B.  172,  7 
Wkly.  Rep.  160,  102  E.  C.  L.  369;  Giles  v. 
Hutt,  5  D.  &  L.  387,  1  Exch.  701,  17  L.  J. 
Exch.  121. 

7.  Edwards  v.  Lewis,  16  Ala.  813;  Long- 
worth  V.  Screven,  2  Hill  (S.  C.)  298,  27  Am. 
Dec.  381. 

8.  Longworth  v.  Screven,  2  Hill  (S.  C.) 
298,  27  Am.  Dec.  381. 

9.  It  may  sometimes  be  in  the  nature  of  an 
action  ex  contractu.  Shrewsbury  v.  Stong, 
30  Vt.  591. 

10.  Walter  v.  Foss,  67  Vt.  591,  32  Atl. 
643;  Little  v.  Cook,  1  Aik.  (Vt.)  363,  15  Am. 
Dee.  698.  But  in  Stone  v.  Chamberlain,  7 
Gray  (Mass.)  206,  it  was  held  that  a  writ  of 
audita  querela  was  improperly  denominated 
an  action  of  tort. 

11.  Maine. —  Bryant  v.  Johnson,  24  Me. 
304. 

Massachusetts. —  Lovejoy  v.  Webber,  10 
Mass.  101. 

New  York. —  Mallory  v.  Norton,  21  Barb. 
(N.  Y.)  424;  Waddington  v.  Vredenbergh,  2 
Johns.  Cas.  (N.  Y.)  227. 

Vermont. —  Stone  v.  Seaver,  5  Vt.  549. 

England. —  Leake  v.  Dawes,  March  N.  Cas. 
69;  2  Wms.  Saund.  148,  note  1;  3  Bl.  Comm. 
405.  Compare  Ognel  v,  Randol,  Cro.  Jac.  29, 
to  the  effect  that  it  is  a  commission  to  the 
judges  to  examine  the  cause. 

12.  Kansas. —  McMillan  v.  Baker,  20  Kan. 
50. 

Maine. —  Bryant  v.  Johnson,  24  Me. 
304. 

Massachusetts. — Barker  v.  Walsh,  14  Allen 
(Mass.)  172;  Lovejoy  v.  Webber,  10  Mass. 
101. 
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NeiD  York. —  Mallory  v.  Norton,  21  Barb. 
(N.  Y.)  424. 

Fermon^.— Walter  v.  Foss,  67  Vt.  591,  32 
Atl.  643;  Kimball  v.  Randall,  56  Vt.  558; 
Sutton  V.  Tyrrell,  10  Vt.  87 ;  Weeks  v.  Law- 
rence, 1  Vt.  433. 

England. —  1  Bacon  Abr.  510;  3  Bl.  Comm. 
405. 

Misconduct  complained  of  need  not  be  in- 
tentional, and  may  be  legal  misconduct 
merely  (Kimball  v.  Randall,  56  Vt.  558)  or 
permissive,  not  actual  misconduct  (Comstock 
V.  Grout,  17  Vt.  512). 

13.  After  execution. —  The  action  lies  as 
well  after  the  levy  of  an  execution  is  begun  as 
before.  Lothrop  v.  Bennet,  Kirby  (Conn.) 
185. 

Before  entry  of  judgment. — When  audita 
querela  is  brought  after  judgment,  but  before 
it  is  entered  up,  the  court  will  order  it  en- 
tered, so  that  nul  tiel  record  cannot  be 
pleaded.  Weeks  v.  Lawrence,  1  Vt.  433; 
Lampiere  v.  Mereday,  1  Mod.  Ill;  1  Bacon 
Abr.  510. 

14.  Under  modern  practice  the  process 
sometimes  acts  directly  on  the  judgment  by 

setting  it  aside  (Walter  v.  Foss,  67  Vt.  591, 
32  Atl.  643;  Kimball  i;.  Randall,  56  Vt.  558; 
Poultney  v.  State  Treasurer,  25  Vt.  168; 
Alexander  v.  Abbott,.  21  Vt.  476;  Weeks  v. 
Lawrence,  1  Vt.  433;  Anonymous,  12  Mod. 
598;  1  Bacon  Abr.  5 10),. but  ordinarily  it 
acts  only  on  the  execution  (Poultney  v.  State 
Treasurer,  25  Vt.  168;  Alexander  v.  Abbott, 
21  Vt.  476;  Anonymous,  12  Mod.  598),  and 
at  common  law  it  did  not  extend  to  the  judg- 
ment (Thatcher  v.  Gammon,  12  Mass.  267; 
Sutton  V.  Tyrrell,  10  Vt.  87 ;  Higden  v.  White- 
church,  1  Mod.  224). 

Where  a  judgment  is  absolutely  void  the 
writ  is  not  necessary  to  set  it  aside.  Essex 
Min.  Co.  V.  Bullard,  43  Vt.  238. 

15.  Bryant  v.  Johnson,  24  Me.  304. 
Technical  omission. —  The  writ  does  not  lie 

to  set  aside  a  judgment  and  execution  sim- 
ply because  of  a  technical  omission,  by  which 
the  complainant  has  not  been  wronged  or 
injured.  Starkey  v.  Waite,  69  Vt.  193,  37 
Atl.  292. 
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in  this  form.^®  The  writ,  moreover,  bears  solely  upon  the  acts  of  the  opposite 
part j,^^  and  cannot  ordinarily  be  used  to  correct  the  errors  or  misconduct  of 
the  court,  mistakes  of  the  clerk,^*^  or  the  erroneous  taxation  of  costs.^^  Neither 


16.  Massachusetts. —  Radcljffe  v.  Barton, 
161  Mass.  327,  37  N.  E.  373;  Merritt  v.  Mar- 
shall, 100  Mass.  244;  White  v.  Clapp,  8  Al- 
len (Mass.)  283;  Goodrich  v.  Willard,  11 
Gray  (Mass.)  380;  Faxon  v.  Baxter,  11  Gush. 
(Mass.)  35;  Flint  v.  Sheldon,  13  Mass.  443, 
7  Am.  Dec.  162;  Thatcher  v.  Gammon,  12 
Mass.  267 ;  Lovejoy  v.  Webber,  10  Mass.  101. 

New  Hampshire. —  Hadlock  v.  Clement,  12 
N.  H.  68. 

"Fermon^.— Walter  v.  Foss,  67  Vt.  591,  32 
Atl.  643;  Johnson  v.  Roberts,  58  Vt.  599,  2 
Atl.  482;  Griswold  v.  Rutland,  23  Vt.  324; 
Barber  v.  Graves,  18  Vt.  290;  Perry  v.  Ward, 
18  Vt.  120;  Comstock  r.  Grout,  17  Vt.  512; 
Betty  V.  BroAvn,  16  Vt.  669;  Potter  v.  Hodges, 
13  Vt.  239;  Jenney  v.  Glynn,  12  Vt.  480; 
Barrett  v.  Vaughah,  6  Vt.  243;  Foster  v. 
Stearns,  3  Vt.  322;  Mason  v.  Lawrence,  2 
Vt.  560;  Staniford  v.  Barry,  1  Aik.  (Vt.) 
321,  15  Am.  Dec.  692. 

United  States.—  Avery  v.  U.  S.,  12  Wall. 
(U.  S.)  304,  20  L.  ed.  405. 

England.—  Giles  v.  Hutt,  5  Dowl.  &  L.  387, 
1  Exch.  701,  17  L.  J.  Exch.  121;  Cooke  v. 
Berry,  1  Wils.  C.  P.  98 ;  Watson  v.  Sutton,  12 
Mod.  583;  Wicket  v.  Creamer,  1  Salk.  264; 
Anonymous,  1  Salk.  93;  Peters  V.  White,  2 
Show.  238";  Young  v.  Collet,  T.  Raym.  89; 
Day  V.  Guilford,  T.  Raym.  19 ;  Hanner  v. 
Mase,  Hob.  396;  Fisher  v.  Banks,  Cro.  Eliz. 
25;  Anonymous,  Dyer  332a. 

Neglect  of  agent  or  co-defendant. — A  party 
is  chargeable  with  the  knowledge  or  the  negli- 
gence of  his  agent  or  co-defendant.  Walter 
V.  Foss,  67  Vt.  591,  32  Atl.  643;  Finney  v. 
Hill,  13  Vt.  255;  Scott  v.  Larkin,  13  Vt.  112. 

17.  Kimball  v.  Randall,  56  Vt.  558. 

18.  Writ  of  error,  and  not  audita  querela, 
lies  to  review  the  decision  of  the  court  upon 
any  question  that  it  was  its  duty  to  decide 
(Walter  v.  Foss,  67  Vt.  591,  32  Atl.  643; 
Perry  v.  Morse,  57  Vt.  509 ;  Abbott  v.  Dutton, 
44  Vt.  546,  8  Am.  Rep.  394;  Lamson  v. 
Bradley,  42  Vt.  165;  Amidon  v.  Aiken,  28 
Vt.  440;  Alburgh  Eleventh  School  Dist.  v. 
Rood,  27  Vt.  214;  Spaulding  v.  Swift,  18  Vt. 
214;  Spear  v.  Flint,  17  Vt.  497;  Betty  v. 
Brown,  16  Vt.  669;  Chase  v.  Scott,  14  Vt.  77; 
Potter  V.  Hodges,  13  Vt.  239;  Sutton  v. 
Tyrrell,  10  Vt.  87;  Dodge  v.  Hubbell,  1  Vt. 
491;  Weeks  v.  Lawrence,  1  Vt.  433;  Little 

Cook,  1  Aik.  (Vt.)  363,^15  Am.  Dec.  698; 
'Tuttle  V.  Burlington,  Brayt.  (Vt.)  27)  ;  and 
audita  querela  does  not  lie  for  errors  of  the 
court,  even  though  remedy  by  writ  of  error 
has  been  taken  away  by  statute  (Perry  v. 
Morse,  57  Vt.  509;  Spear  v.  Flint,  17  Vt. 
497;  Dodge  v.  Hubbell,  1  Vt.  491).  Writ  of 
error,  or  motion,  and  not  audita  querela,  is 
also  the  proper  remedy  for  the  unauthorized 
appearance  of  an  attorney.  Abbott  r.  Dut- 
ton, 44  Vt.  546,  8  Am.  Rep.  394;  Spaulding 
V.  Swift,  18  Vt.  214;  Sheldon  Kolsoys, 
Brayt.  (Vt^)  26.    See  also  Alleley  v.  Colley, 


Cro.  Jac.  695,  where  it  was  held  that  writ  cf 
deceit  against  the  attorney,  and  not  audita 
querela,  was  the  appropriate  remedy  for  his 
unauthorized  and  collusive  appearance. 

In  Vermont,  however,  the  writ  has  been 
held  to  be  a  proper  remedy  for  certain  errors 
of  the  court,  such  as  the  improper  denial  of 
an  appeal  (Edwards  v.  Osgood,  33  Vt.  224; 
Tyler  v.  Lathrop,  5  Vt.  170  [criticized  in  Scott 
V.  Darling,  66  Vt.  510,  29  Atl.  993;  Bradish  r. 
Redway,  35  Vt.  424,  426;  Harriman  v.  Swift, 
31  Vt.  385;  Spear  v.  Flint,  17  Vt.  497,  in 
which  cases  the  court  said :  "  That  case  ha:i 
since  been  followed,  but  with  reluctance,  and, 
if  the  question  were  now  an  open  one,  proba- 
bly a  different  rule  would  be  adopted  ""]  ) ,  pro- 
vided the  suit  was  appealable  on  its  face 
(Scott  V.  Darling,  66  Vt.  510,  29  Atl.  993; 
Bradish  v.  Redway,  35  Vt.  424;  Griswold  l\ 
Rutland,  23  Vt.  324.  See  also  Harriman  v. 
Swift,  31  Vt.  385),  or  the  rendition  of  judg- 
ment when  the  court  lacked  jurisdiction, 
either  of  the  subject-matter  of  the  suit  ( Bur- 
lington, etc.,  R.  Co.  V.  Brush,  57  Vt.  472; 
Glover  v.  Chase,  27  Vt.  533 ;  Ball  v.  Sleeper, 
23  Vt.  573;  Hastings  v.  Webber,  2  Vt.  407. 
See  also  Perry  v.  Morse,  57  Vt.  509),  or  of 
the  person  of  defendant,  as  where  an  infant 
or  lunatic  was  not  represented  by  guardian 
ad  litem  (Miller  v.  Potter,  54  Vt.  267:  Star- 
bird  n.  Moore,  21  Vt.  529;  Lincoln  i\  Flint, 
18  Vt.  247;  Judd  v.  Do^raing,  Brayt.  (Vt.) 
27.  See  also  Perry  v.  Morse,  57  Vt.  509)  ; 
but  a  recovery  against  an  officer  for  failure 
to  collect  a  judgment  against  an  infant  will 
not  be  set  aside  by  audita  querela  while  the 
judgment  against  the  infant  remains  in  force 
(Solace  V.  Downing,  Brayt.  (Vt.)  27).  and 
the  writ  was  held  not  to  lie  in  Wrisley  r. 
Kenyon,  28  Vt.  5  (where  an  infant  was  sued 
jointly  with  his  father  and  natural  guardian, 
who  appeared  and  defended  the  suit)  :  Cliaso 
V.  Scott,  14  Vt.  77  (where  the  infant,  being 
one  of  several  defendants,  did  not  ;vi)j)oar.  antl 
no  guardian  ad  litem  was  appointed,  and 
judgment  was  rendered  against  nil  tlie  de- 
fendants ) . 

19.  Titlemore  V.  Wainwright.  16  Vt.  173. 

20.  As  where  the  clerk,  in  entering  judg- 
ment, included  excessive  interest  or  damagi^s. 
Edniondson  King,  1  Overt.  (Tenn.)  A'l'^: 
Perry  v.  Ward,  IS  Vt.  120:  Wivks  ;•.  Law- 
rence, 1  Vt.  433. 

21.  Goodrich  r.  Willard.  U  Grav  (:^Iai5S.) 
3S0:  Rickard  r.  Fisk,  66  Vt.  675.  .30  Atl.  03: 
Johnson  v.  Roberts,  58  Vt.  509.  2  Atl.  482: 
Clough  r.  Brown,  38  Vt.  170:  Harriman  r. 
Swift,  31  Vt.  385:  ^^>eks  /*.  Lawremv.  1  Vt. 
433.  Contra.  Weed  r.  Xuttim:.  Hrayt.  (Vt.) 
28  \ criticized  in  Dodge  r.  Hubbell.  1  Vt.  401. 
and  c.rplaincd  in  .Tolniscin  r.  KuluMts.  .'iS  Vt. 
590.  2  Atl.  4821- 

Even  though  procured  by  the  fraud  of  the 
opposite  party  this  is  true.  Cooilrieh  r.  Wil- 
lard, 11  Gray  (Mass.)  380:  Clough  r.  Thrown, 
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can  purely  equitable  defenses,  not  cognizable  at  law,  be  set  up  by  audita  querela.^^ 
The  writ  is  now  less  frequently  resorted  to  than  formerly,  owing  to  the  disposition 
of  the  courts  to  grant  the  same  relief  in  a  more  summary  manner  but  the 
remedy  so  substituted  or  other  common-law  remedies  are  merely  concurrent  with 
audita  querela,  and  are  not  exclusive.^ 

2.  Quia  Timet.    To  maintain  a  writ  of  audita  querela  it  is  not  necessary  that 


38  Vt.  179.  Compare  Eickard  v.  Fisk,  66  Vt. 
675,  30  Atl.  93;  Johnson  v.  Roberts,  SB  Vt. 
599,  2  Atl.  482. 

22.  Barker  v.  Walsh,  14  Allen  (Mass.) 
172;  Schott  V.  McFarland,  1  Phila.  (Pa.)  53, 
7  Leg.  Int.  (Pa.)  58;  Herrick  v.  Orange 
County  Bank,  27  Vt.  584.  But  in  England, 
under  the  Common  Law  Procedure  Act,  §  84, 
equitable  defenses  arising  after  the  lapse  of 
the  time  during  which  they  could  be  pleaded 
might  be  set  up  by  way  of  audita  querela.  3 
Bl.  Comm.  405,  note  3. 

Execution  enjoined. —  WHiere  an  execution 
lias  been  issued  by  a  court  of  law,  a  writ  of 
audita  querela  cannot  be  maintained  to  va- 
cate the  same,  or  suspend  its  operations,  on 
the  ground  that  it  has  been  enjoined  by  the 
chancery  court.  The  remedy  is  under  the  in- 
junction.   Porter  v.  Vaughn,  24  Vt.  211. 

23.  Substitutes  for  audita  querela  are  as 
follows : 

Alabama. —  Petition,  or  motion,  and  super- 
sedeas. Bruce  v.  Barnes,  20  Ala.  219;  Dun- 
lap  V.  Clements,  18  Ala.  778 ;  Edwards  v. 
Lewis,  16  Ala.  813. 

Georgia. —  Motion,  or  proceeding  by  illegal- 
ity. Manning  r.  Phillips,  65  Ga.  548 ;  Hill  v. 
De  Launay,  34  Ga.  427. 

Illinois. —  Motion.  Harding  v.  Hawkins, 
141  111.  572,  31  N.  E.  307,  33  Am.  St.  Rep. 
347;  People  v.  Barnett,  91  111.  422. 

Kansas. —  Petition  or  motion.  McMillan 
V.  Baker,,  20  Kan.  50. 

Kentucky. —  Motion.  Chambers  v.  Neal,  13 
B.  Mon.  (ky.)  256. 

Maryland. —  Motion.  Huston  r.  Ditto,  20 
Md.  305;  Job  v.  Walker,  3  Md.  129. 

New  York. —  Motion.  Clark  v.  Rowling,  3 
N.  Y.  216,  53  Am.  Dec.  290;  Wetmore  v. 
Law,  34  Barb.  (N.  Y.)  515;  Davis  v.  Sturte- 
vant,  4  Duer  (N.  Y.)  148;  Baker  v.  Judges 
Ulster  C.  PL,  4  Johns.  (N.  Y.)  191;  Wardell 
V.  Eden,  1  Johns.  (N.  Y.)  534  note,  2  Johns. 
Cas.  (N.  Y.)  258. 

North  Carolina. —  Notice  and  motion  in 
nature  of  audita  querela.  McRae  -V.  Davis, 
58  N.  C.  140. 

Pennsylvania. —  Motion.  Harper  v.  Kean, 
11  Serg.  &  R.  (Pa.)  280;  Share  v.  Becker,  8 
Serg.  &  R.  (Pa.)  239. 

South  Carolina. —  Motion.  Long^vorth  v. 
Screven,  2  Hill  (S.  C)  298,  27  Am.  Dec. 
381. 

Tennessee. —  Motion,  certiorari  and  su- 
persedeas, or  bill  in  equity.  Hardin  r.  Wil- 
liams, 5  Heisk.  (Tenn.)  385;  Baldwin  v. 
Merrill,  8  Humphr.  (Tenn.)  132;  Marsh  v. 
Haywood,  6  Humphr.  (Tenn.)  210;  Rogers  v. 
Ferrell,  10  Yerg.  (Tenn.)  253;  Barnes  v.  Rob- 
inson, 4  Yerg.  (Tenn.)  185;  Linebaugh  v. 
Rinker,  Peck  ( Tenn. )  362 ;  Edmondson  V. 
King,  1  Overt.  (Tenn.)  425. 
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Texas. —  Motion.  Cook  v.  Sparks,  47  Tex. 
28. 

Vermont. —  Motion.  Porter  v.  Vaughn,  24 
Vt.  211. 

Virginia. —  Motion.  Steele  v.  Boyd,  6 
Leigh  (Va.)  547,  29  Am.  Dec.  218;  Smock 
v.  Dade,  5  Rand.  (Va.)  639,  16  Am.  Dec.  780. 

Wisconsin. —  Motion.  McDonald  v.  Falvey, 
18  Wis.  571;  Cooley  v.  Gregory,  16  Wis.  303; 
Spafford  v.  Janesville,  15  Wis.  474. 

England. —  Motion.  Baker  v.  Ridgway,  2 
Bing.  41,  9  Moore  C.  P.  114,  9  E.  C.  L.  472; 
Nathans  v.  Giles,  1  Marsh.  226,  5  Taunt.  558, 
1  E.  C.  L.  286 ;  Lister  v.  Mundell,  1  B.  &  P. 
427;  Sutton  v.  Bishop,  4  Burr.  2283;  Whar- 
ton V.  Richardson,  2  Str.  1075;  Ludlow  v. 
Lennard,  2  Ld.  Raym.  1295;  Anonymous,  1 
Salk.  93 ;  Wicket  v.  Creamer,  Holt  272,  1  Ld. 
Raym.  439,  12  Mod.  240,  1  Salk.  264;  3  BL 
Comm.  405. 

See  5  Cent.  Dig.  tit.  "Audita  Querela,"  §  1. 

24.  Georgia. —  Manning  v.  Phillips,  65  Ga. 
548. 

Maine. —  Folan  v.  Folan,  59  Me.  566. 

Massachusetts. —  Brackett  v.  Winslow,  17 
Mass.  153;  Lovejoy  v.  Webber,  10  Mass.  101. 

Tennessee. —  White  v.  Harris,  5  Humphr. 
(Tenn.)  420. 

Ver7nont. —  Harmon  v.  Martin,  52  Vt.  255 ; 
Edwards  v.  Osgood,  33  Vt.  224;  Porter  v. 
Vaughn,  24  Vt.  211;  Alexander  v.  Abbott,  21 
Vt.  476;  Comstock  v.  Grout,  17  Vt.  512;  Stan- 
ley V.  McClure,  17  Vt.  253. 

If  the  facts  are  not  clear,  or  the  case  pre- 
sents any  difficulty,  the  court  may  either  or- 
der an  issue,  for  trial  by  jury,  in  which  event 
the  same  mode  of  trial  as  in  audita  querela 
should  prevail  (Bruce  v.  Barnes,  20  Ala.  219; 
Harding  v.  Hawkins,  141  111.  572,  31  N.  E. 
307,  33  Am.  St.  Rep.  347;  Longworth  v. 
Screven,  2  Hill  (S.  C.)  298,  27  Am.  Dec.  381; 
Smock  V.  Dade,  5  Rand.  (Va.)  639,  16  Am. 
Dec.  780;  McDonald  t?..  Falvey,  18  Wis.  571), 
or  deny  the  motion  and  put  the  party  to  his 
audita  querela  (Brooks  v.  Hunt,  17  Johns, 
(N.  Y.)  484,  18  Johns.  (N.  Y.)  5;  Wardell 
V.  Eden,  1  Johns.  (N.  Y.)  534  note,  2  Johns. 
Cas.  (N.  Y.)  258;  Svmons  v.  Blake,  2  C.  M. 
&  R.  416,  4  Dowl.  P.  C.  263,  1  Gale  182; 
Baker  P.  Ridgway,  2  Bing.  41,  9  Moore  C.  P. 
114,  9  E.  C.  L.  472;  Hewes  v.  Mott,  2  Marsh. 
37,  192,  6  Taunt.  329,  1  E.  C.  L.  638;  Na- 
thans i>.  Giles,  ]  Marsh.  226,  5  Taunt.  558, 
1  E.  C.  L.  286;  Mitford  v.  Cordwell,  2  Str. 
1198;  Wharton  v.  Richardson,  2  Str.  1075; 
Wicket  V.  Creamer.  Holt  272,  1  Ld.  Raym. 
439,  12  Mod.  240,  1  Salk.  264). 

Although  the  court  has  refused  summary 
relief  moved  for  on  the  same  grounds  audita 
querela  has  been  held  to  lie.  Schott  v.  Mc- 
Farland, 1  Phila.  (Pa.)  53,  7  Leg.  Int.  (Pa.) 
58.  . 
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the  party  suing  it  out  should  be  actually  in  execution,  or  that  an  execution  should 
haye  actually  issued  and  after  suing  out  a  writ  plaintiff  is  justified  in  pursuing 
it  until  he  knows  that  he  is  no  danger  from  the  execution,  although  the  execu- 
tion was  not  in  the  officer's  hands  at  the  time  the  writ  issued. 

3.  To  Set  Aside  Execution  —  a.  When  Issue,  Levy,  or  Return  Irregnlar 
or  Void.^  Audita  querela  lies  to  set  aside  an  execution  which  is  irregular  in 
some  particular  or  void,^^  which  was  irregularly  issued,^^  under  which  an  irreg- 
ular levy  was  made,^*^  or  upon  which  the  officer  made  a  false  return."^ 

b.  When  Judgment  Released,  Satisfied,  or  Otherwise  Discharged.  The  writ 
of  audita  querela  has  also  long  been  recognized  as  the  proper  remedy  to  avoid 
an  execution  which  has  been  sued  out  after  the  judgment  has  been  released,^ 


25.  Glover  v.  Chase,  27  Vt.  533 ;  Phelps  v. 
Slade,  13  Vt.  195;  Stone  v.  Seaver,  5  Vt. 
549.  Contra,  Fitzherbert  Nat.  Brev.  (ed. 
1793)  239. 

A  purchaser  of  lands  subject  to  a  judgment 
cannot  have  an  audita  querela  quia  timet, 

but  only  after  execution  has  issued.  So  a 
purchaser  of  part  of  the  lands  cannot  have  it 
until  after  execution  against  him,  althougn 
execution  has  already  issued  against  the  resi- 
due of  the  lands  of  the  original  debtor,  Wad- 
dington  v.  Vredenbergh,  2  J  ohns.  Cas.  (N.  Y.) 
227,  3  Johns.  Cas.  (N.  Y.)  495. 

26.  Phelps  V.  Slade,  13  Vt.  195. 

27.  When  improperly  issued  on  a  statute 
or  recognizance. —  At  common  law,  the  writ 
was  often  used  to  avoid  an  execution  improp- " 
erly  issued  on  a  statute  merchant,  statute 
staple,  or  recognizance.  For  cases  where  the 
use  of  the  writ  was  proper  see  Ashburnham 
V.  St.  John,  Cro.  Jac.  85;  Dean  v.  Hinde,  Cro. 
Eliz.  797 ;  Humphrey  v.  Harneage,  Cro.  Eliz. 
756;  Anonymous,  Dyer  332a;  PuUen  v.  Pur- 
beck,  12  Mod.  355;  1  Bacon  Abr.  515,  516; 
Fitzherbert  Nat.  Brev.  (ed.  1793)  236.  For 
cases  where  audita  querela  did  not  lie  to 
avoid  execution  on  a  statute  see  1  Bacon 
Abr.  513;  Beston  v.  Robinson,  Cro.  Jac.  218. 

28.  Stone  v.  Chamberlain,  7  Gray  (Mass.) 
206  (date  of  judgment  erroneously  stated, 
whereby  the  officer  was  required  to  collect  more 
interest  than  was  due)  ;  Fairbanks  v.  Dever- 
eaux,  48  Vt.  550  (where  an  alias  execution 
purported  to  be  for  the  whole  amount  of  the 
judgment,  when  a  portion  thereof  had  been 
collected  on  the  first  execution,  even  thougli 
the  amount  satisfied  on  the  original  execution 
was  indorsed  on  the  alias)  ,  Hovey  v.  Niles, 
26  Vt.  541  (where  the  execution  was  made 
returnable  at  an  earlier  day  than  prescribed 
by  statute);  Sawyer  v.  Vilas,  19  Vt.  43; 
Stanley  v.  McClure,  17  Vt.  253  (in  both 
which  cases  the  execution-  was  wrongfully  is- 
sued against  the  body  of  the  debtor,  instead 
of  against  his  property  only)  ;  Gray  r.  Par- 
ker, 16  Vt.  652  (where,  in  a  suit  abated  be- 
cause there  were  no  such  persons  as  plaintilVs, 
an  execution  for  costs  was  issued  against 
plaintiffs)  ;  Wilson  v.  Fleming,  16  Vt.  649,  42 
Am.  Dec.  531  (where  the  execution  misde- 
scribed  the  judgment  as  to  amount). 

A  justice's  execution,  which  is  renewed  by 
erasing  the  date  and  inserting  a  new  date, 
after  it  has  been  delivered  to  an  officer  for 
collection  but  before  service  is  made  anil 
within  its  life,  is  not  void,  and  cannot  be  set 


aside  by  audita  querela.  Sa^^'\^er  v.  Doane, 
19  Vt.  598. 

29.  Dingman  v.  Myers,  13  Gray  (Mass.) 
1  (where  issued  against  a  non-resident,  not 
personally  served,  without  the  creditor  first 
filing  the  bond  required  by  statute)  ;  Skill- 
ings  V.  Coolidge,  14  Mass.  43  (where  issued 
contrary  to  the  manifest  intent  of  the  ref- 
erees on  a  judgment  of  the  court  upon  an 
award  by  referees)  ;  Johnson  v.  Harvey,  4 
Mass.  483;  Hicks  v.  Murphy,  Walk.  (Miss.) 
66  (where  issued  by  the  clerk  against  an  ad- 
ministrator without  an  award  of  the  court 
or  revival  by  scire  facias,  after  the  lapse  of 
a  year  and  a  day  from  the  rendition  of  judg- 
ment against  the  intestate  in  his  lifetime)  ; 
Porter  v.  Vaughn,  24  Vt.  211. 

Mistake  no  defense. —  That  an  execution  ir- 
regularly issued  by  the  mistake  of  the  clerk 
or  attorney  is  no  defense  to  the  audita 
querela.    Phelps  v.  Slade,  13  Vt.  195. 

30.  Hurlbut  v.  Mayo,  1  D.  Chipm.  (Vt.) 
387.  See  also  Com.  v.  Whitney,  10  Pick. 
(Mass.)  434,  holding  that  where  judgment 
was  recovered  and  execution  issued  thereon 
before  plaintiff's  death,  and  defendant  was 
committed  on  the  execution  after  plaintifi"s 
death,  audita  querela  was  the  proper  proceed- 
ing to  try  the  question  as  to  whether  or  not 
the  prisoner  was  entitled  to  his  discharge 
as  a  matter  of  right. 

Where  a  levy  on  land  is  void  tlie  writ  does 
not  lie.    Bryant       Jolinson,  24  Me.  304. 

31.  Hopkins  V.  llayward,  34  Vt.  474, 
where  the  creditor  fraudulently  procured  the. 
officer  to  make  a  false  return  of  the  appraisal 
of  the  real  estate  levied  on.  and  thereby  set 
oil"  too  nuich  of  the  debtor's  ])ro])erty,  on  the 
basis  of  the  actual  appraisal,  to  cover  the 
amount  which  he  returned  as  satisfied  on  the 
execution. 

32.  Bryant  r.  Johnson,  2  t  Me.  ;U)4  ;  (ior- 
donier  r.' Billings,  77  Pa.  St.  4!)S :  Flower  v. 
Elgar,  Cro.  Car.  214  (holding  tiiat  the  writ 
lies  against  a  plaintiff  on  his  release  of  a 
judgment,  although  he  has  taken  execution 
by  elegit,  anil  assigned  it  over)  :  Child  v. 
Durrant,  Cro.  .lac.  3.'{7  (where  plaintiff  re- 
leased after  judgment,  and  defendant  subse- 
quently brought  error.  u])on  whii'h  judgnuMit 
was  affirmed  and  additional  costs  inclined, 
wliereujion  defendant  was  taken  in  e\»^'Uti«ui 
[or  the  wliole.  and  was  relieved,  on  audita 
querela,  as  to  the  <lainages  and  first  cost;*, 
but  not  as  to  the  second  costs):  Hyde  i\ 
Morlcy,  Cro.  Kliz.  40:  3  Bl.  Comm.  40ri; 
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paid,^  satisfied  on  a  prior  execution,^*  discharged  by  the  satisfaction  of  another 
judgment,  when  there  have  been  separate  recoveries  for  the  same  cause  of  action,^^ 
or  against  joint  and  several  obligors  or  joint  trespassers,^^  where  the  debtor,  after 
judgment,  has  obtained  a  discharge  in  bankruptcj,^^  where  the  debt  was  attached 
in  the  debtor's  hands  by  a  judgment  creditor  of  plaintiff,^^  or  where  any  other 
matter  has  occurred  which  operated  as  a  discharge  of  the  judgment.^^ 


A  release  procured  by  fraud  is  of  no  avail. 
Anonymous,  Dyer  339a.  ^ 

33.  Bryant  'O.  Johnson,  24  Me.  304;  Gor- 
donier  t.  Billings,  77  Pa.  St.  498;  Baugh  v. 
Killingworth,  4  Mod.  13;  Ognel  v.  Eandol, 
Cro.  Jac.  29;  Reynolds'  Case,  Cro.  Eliz.  44; 
3  Bl.  Comm.  405. 

Tender. —  There  would  seem  to  be  no  doubt 
that  the  tender  of  the  amount  due  upon  an 
execution,  and  a  refusal  to  receive  it,  may 
entitle  the  debtor  to  relief  by  audita  querela, 
when  the  tender  is  kept  good  and  properly 
pleaded.  Perry  v.  Ward,  20  Vt.  92.  But  it 
was  held  in  Keen  v.  Vaughan,  48  Pa.  St. 
477,  that  where  a  petition  for  the  writ 
averred  an  agreement  to  accept  a  certain  sura 
in  compromise  of  a  larger  judgment,  and  an 
actual  receipt  of  the  greater  part,  with  a 
tender  of  the  balance,  it  was  not  error  to 
refuse  the  writ,  as  to  discharge  the  judgment 
the  agreement  must  be  fully  executed. 

Where  a  bond  was  executed  in  payment  of 
a  judgment  and  execution  afterward  issued, 
it  was  held,  on  demurrer  to  an  audita  querela 
brought  to  vacate  the  execution,  that  the 
bond  was  insufficient  to  avoid  the  judgment. 
Lutterford  v.  Le  Mayre,  Cro.  Jac.  579. 

34.  Luddington  v.  Peck,  2  Conn.  700; 
Lothrop  V.  Bennet,  Kirby  (Conn.)  185;  Par- 
ker V.  Jones,  58  N.  C.  276,  75  Am.  Dec.  441; 
McRae  v.  Davis,  58  N.  C.  140. 

Satisfaction  by  co-defendant. —  Where  one 
of  two  judgment  debtors  satisfies  the  execu- 
tion, and  the  other  is  taken  in  execution  upon 
an  alias  issued  to  compel  contribution,  he  will 
be  relieved  by  audita  querela.  Brackett  v. 
Winslow,  17  Mass.  153.  Compare  Waddington 
v.  Vredenbergh,  2  Johns.  Cas.  (N.  Y.)  227. 

Payment  by  purchaser  for  release  of  at- 
tachment.— A^Hiere  a  purchaser  of  land  under 
attachment  pays  to  the  attaching  creditor, 
after  judgment  and  execution,  a  certain  sum 
for  the  release  of  the  attachment,  under  an 
agreement  that  the  creditor  need  not  apply 
such  sum  toward  satisfaction  of  the  judg- 
ment, this  does  not  inure  to  the  benefit  of 
the  debtor,  and  he  cannot  obtain  his  dis- 
charge from  prison  on  that  account  after 
there  has  been  a  partial  satisfaction  of  the 
judgment  on  an  alias  execution,  and  he  has 
been  committed  on  a  pluries  taken  out  for 
the  balance.  Kimball  v.  Parker,  7  Mete. 
(Mass.)  63. 

35.  Bowne  v.  Joy,  9  Johns.  (N.  Y.)  221, 
holding  that  when  two  suits  are  brought  upon 
the  same  cause  of  action,  and  proceed,  pari 
passu,  to  judgment  and  execution,  a  satis- 
faction of  either  may  be  shown  in  discharge 
of  the  other. 

36.  Pullen  v.  Purbeck,  12  Mod.  355;  Fos- 
ter V.  Jackson,  Hob.  71;  Crawley  v.  Lidgeat, 
Cro.  Jac.  338. 
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37.  Coke  v.  lennor.  Hob.  90. 

38.  Connecticut. —  Pettit  v.  Seaman, .  2 
Root  (Conn.)  178. 

iSlew  York. —  Baker  v.  Judges  Ulster  C. 
PL,  4  Johns.  (N.  Y.)  191. 

Pennsylvania.—  Gordonier  v.  Billings,  77 
Pa.  St.  498;  Williams  v.  Butcher,  1  Wkly. 
Notes  Cas.  (Pa.)  304. 

Vermont. —  Comstock  v.  Grout,  17  Vt.  512. 

England. —  Calcraft  v.  Swann,  2  Barnes 
Notes  Cas.  204. 

See  5  Cent.  Dig.  tit.  "Audita  Querela,"  §  8. 

The  creditor  cannot  evade  the  effect  of  the 
discharge  by  continuing  the  suit  from  time 
to  time,  until  the  debtor  has  been  discharged, 
and  then  taking  judgment.  Paddleford  v, 
Bancroft,  22  Vt.  529.  But  see  White  v. 
Clapp,  8  Allen  (Mass.)  283;  Faxon  t;.  Baxter, 
11  Cush.  (Mass.)  35,  which  hold  that  if  the 
debtor  neglected  to  take  the  necessary  steps 
in  court  to  postpone  the  action  because  of 
pending  proceedings  in  insolvency,  and  subse- 
quently a  discharge  -was  granted  after  judg- 
ment had  been  rendered,  he  could  not  be 
relieved  by  audita  querela. 

Where  a  debtor,  imprisoned  under  an  execu- 
tion, was  admitted  to  the  liberties  of  the 
prison,  and  subsequently  obtained  a  discharge 
in  bankruptcy,  and  the  creditor  refused  to 
discharge  him  from  prison,  or  consent  to 
his  going  at  large,  it  was  held  that  the  debtor 
could  not  maintain  audita  querela  against 
the  creditor  to  procure  his  release;  but  that 
the  debtor  and  his  sureties  must  take  the 
responsibility  of  deciding  whether  or  not 
the  discharge  was  effectual.  Gould  v.  Mathew- 
son,  18  Vt.  65. 

39.  Gridley  v.  Harraden,  14  Mass.  497; 
Daly  V.  Derringer,  1  Phila.  (Pa.)  324,  9  Leg. 
Int.  (Pa.)  46  (where  the  debt  was  im- 
pounded by  plaintiff's  creditor  by  trustee 
process). 

40.  As  where  the  sheriff  recovered  against 
a  bondsman  for  prisoner's  escape,  when  his 
sole  right  to  recover  arose  from  liability  to 
the  creditor,  whose  right  of  recovery  was 
afterward  barred  by  limitation  (Hall  v. 
Fitch,  1  Root  (Conn.)  151);  where  action 
was  brought  on  a  foreign  judgment,  pending 
an  appeal,  and  the  judgment  was  afterward 
reversed  (Merchants'  Ins.  Co.  v.  De  Wolf,  33 
Pa.  St.  45,  75  Am.  Dec.  577)  ;  where  judg- 
ment was  recovered  against  bail,  and  the 
judgment  against  his  principal  was  afterward 
satisfied  (1  Bacon  Abr.  513);  where  the 
execution  debtor  was  enlarged  by  the  con- 
sent of  the  creditor,  and  afterward  taken  in 
execution  on  the  same  judgment  (Linacres' 
Case,  2  Leon.  96;  Linacers'  Case,  1  Leon. 
230;  1  Bacon  Abr.  513  [citing  Rolle  Abr. 
307] )  ;  where  two  are  in  execution,  and  one 
is  suffered  to  escape,  and  a  recovery  is  had 
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4.  To  Vacate  Judgment.  A  judgment  may  be  vacated  by  writ  of  audita 
querela  when  defendant  had  no  opportunity  to  defend  the  suit  because  not  served 
with  process,^^  or  when,  though  he  had  due  notice  of  the  suit,  he  was  prevented 
from  making  his  defense  by  plaintiff's  fraud/^ 


against  the  sheriff  therefor  (Foster  v.  Jack- 
son, Hob.  71;  Alford  v.  Tatnel,  2  Mod.  49)  ; 
where,  after  judgment  in  trespass  against  a 
soldier  for  forcibly  taking  property,  an  act 
was  passed  pardoning  all  acts  of  hostility 
and  discharging  the  offenders  from  all  ac- 
tions and  executions  on  that  account  (Ben- 
son V.  Idle,  2  Mod.  37)  ;  where,  after  judg- 
ment obtained  by  an  administrator,  the  ad- 
ministration was  repealed  (Turner  v.  Davies, 
1  Mod.  62,  2  Saund.  137)  ;  where  a  recovery 
in  debt  was  had  against  a  jailer  upon  an  es- 
cape, and  the  original  judgment  was  after- 
ward reversed  (Appesley  v.  Ive,  Cro.  Jac. 
645)  ;  or  where  a  stranger  purchased  and  paid 
for  a  judgment  (Malyns  v.  Hawkins,  Cro. 
Eliz.  634). 

The  writ  will  not  lie  where  a  corporation 
had  an  election  of  remedies  against  a  de- 
faulting shareholder,  and  proceeded  to  take 
judgment,  and  after  judgment  declared  his 
shares  to  be  forfeited,  since  the  corporation 
having  elected  to  take  judgment,  the  declara- 
tion of  forfeiture  was  invalid  and  did  not 
operate  in  discharge  of  the  judgment  (Giles 
V.  Hutt,  3  Exch.  18,  18  L.  J.  Exch.  53,  5 
R.  &  Can.  Cas.  505)  ;  or  where  an  execution 
debtor  is  temporarily  enlarged  by  consent  of 
the  creditor,  under  an  agreement  that  he 
should  settle  the  debt  within  a  specified  time, 
and  he  fails  so  to  do  and  is  taken  into 
custody  again  (Little  v.  Newburyport  Bank, 
14  Mass.  443).  Nor  can  the  writ  be  main- 
tained by  one  of  two  execution  debtors,  after 
the  escape  of  the  other,  before  recovery 
against  the  sheriff  for  the  escape  (Blum- 
field's  Case,  5  Coke  866;  1  Bacon  Abr.  513. 
But  see  Bloomfield  v.  Roswick,  Cro.  Eliz. 
555,  573),  and  the  death  of  one  of  two  in 
execution  is  no  discharge  to  the  other  (Blum- 
field's  Case,  5  Coke  86&). 

41.  Florida. —  Barrow  v.  Bailey,  5  Fla.  9. 

Maine. —  Folan  v.  Folan,  59  Me.  566; 
Bryant  v.  Johnson,  24  Me,  304, 

Massachusetts. —  Foss  v.  Witham,  9  Allen 
(Mass.)  572. 

Vermont. —  Staniford  v.  Barry,  1  Aik.  (Vt.) 
321,  15  Am.  Dec.  692. 

United  States. —  Landes  v.  Brant,  10  How. 
(U.  S.)  348,  13  L.  ed.  449. 

England. —  Lampton  v.  Collingwood,  1  Ld, 
Eaym.  27,  3  Ld.  Raym.  327 ;  Fisher  v.  Banks, 
Cro.  Eliz.  25;  3  Bl.  Comm.  405. 

Judgment  against  a  defendant  who  was 
without  the  state  at  the  time  suit  was 
brought  Avill  be  vacated  by  audita  querela 
when  defendant  had  no  notice  of  the  suit, 
and  continvied  absent  until  after  the  return- 
day  (Sawyer  v..  Cross,  65  Vt.  158,  26  Atl, 
528),  or  when  plaintiff  failed  to  give  the 
security  by  recognizance  required  by  statute, 
conditioned  that  he  would  refund  such  sum 
as  might  be  recovered  against  him  on  writ 
of  review  ( Folan  v.  Folaii,  59  Me.  560 ;  Ding- 


man  V.  Myers,  13  Gray  (Mass.)  1;  Hill  v. 
Warren,  54  Vt,  73;  Harmon  v.  Martin,  52 
Vt.  255;  Folsom  v.  Conner,  49  Vt.  4;  East- 
man V.  Waterman,  26  Vt.  494;  Kidder  v. 
Hadley,  25  Vt.  544;  Whitney  v.  Silver,  22 
Vt.  634;  Alexander  v.  Abbott,  21  Vt.  476), 
even  though  -execution  has  been  returned 
satisfied  (Folan  v.  Folan,  59  Me.  566),  or 
though  recognizance  for  review  was  given, 
but  for  double  the  amount  of  the  damages 
only,  instead  of  double  the  amount  of  the 
judgment  and  costs  (Hill  v.  Warren,  54  Vt. 
73). 

Judgment  by  default  against  a  non-resident 
defendant,  not  served  with  process,  will  be 
vacated  by  audita  querela  if  the  case  was 
not  continued  for  notice  to  defendant,  as  re- 
quired by  statute.  Hawley  v.  Mead,  52  Vt. 
343;  Rollins  V.  Clement,  49  Vt.  98. 

If  the  return  does  not  show  notice  to  a 
resident  defendant  who  was  out  of  the  state 
at  time  suit  was  brought,  the  record  must 
show  on  its  face  that  the  plaintiff  proved 
notice,  or  proceedings  must  be  had  agreeably 
to  Vt.  Comp.  Stat.  §§  58,  59,  or  the  judg- 
ment will  be  vacated  by  audita  querela.  Kid- 
der V.  Hadley,  25  Vt.  544 ;  Marvin  v.  Wilkins, 
1  Aik.  (Vt.)  107. 

Where  plaintiff  procures  a  deputized  person 
to  make  a  return  that  he  served  a  writ  on 
defendant,  when  in  fact  defendant  received 
no  notice  whatever  of  the  suit,  a  judgment 
taken  by  default  will  be  declared  null  on  an 
audita  querela,  even  though  no  execution  has 
issued  on  the  judgment.  Stone  v.  Seaver,  5 
Vt.  549. 

Service  on  part  of  defendants. —  In  an  ac- 
tion against  three  trustees,  service  was  had 
on  an  agent  of  two  of  the  trustees,  who  were 
non-residents,  but  the  resident  trustee  was 
not  personally  served  and  no  judgment  was 
taken  against  him.  It  was  held  that  audita 
querela  did  not  lie  to  set  aside  the  judgment 
against  the  others.  Hamilton  v.  Wilder,  31 
Vt.  695. 

Omission  of  name  of  justice  signing  writ 
from  copy  served  on  defendant  does  not  de- 
feat the  effect  of  the  service  as  notice,  and 
hence  a  default  judgment  thereon  cannot  be 
avoided  by  a\idita  q\iorola.  Collins  r.  Mer- 
riam,  31  Vt.  622. 

When  the  officer's  return  shows  personal 
service  the  writ  cannot  be  maintainoii  to  h(<1 
aside,  for  want  of  notice,  a  judgment  by  de- 
fault, the  return  being  conclusive  between 
the  parties.  Witheroll  V.  Goss,  26  Vt.  74S  : 
Hawks  r.  Baldwin,  Bravt.  (Vt.)  85. 

42.  Lovejoy  r.  Webber,  10  Mass.  101 
(where  the  debtor,  after  service  of  the  orig- 
inal writ,  and  before  its  return,  satisfied  tho 
creditor's  demand,  and  the  creditor  never 
tlieless  ]n-ose('uled  the  action  to  judgment 
bv  default)  :  Walter  r.  Foss.  (u  Vt.  591.  Wl 
Atl.  643;  Kimball  V.  Randall.  56  Vt.  558; 
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III.  ISSUE  OF  WRIT  AND  ITS  EFFECT. 

A.  Issue  —  1.  From  What  Court.  The  writ  issues  from  a  court  of  law 
only/^  and  from  that  one  which  rendered  the  judgment  or  issued  the  execution 
complained  of ;  ^  since,  in  such  court,  there  remains  the  record  of  the  judgment 
on  w^hich  the  writ  is  designed  to  operate/^ 

2.  Time  OF  Making  Application.  Since  the  party  injured  may  neither  know  of 
a  judgment  or  execution  in  the  former  proceeding  or  the  manner  of  procuring 
the  same  until  some  time  after  the  rendition  of  the  judgment  or  the  issue  of 
the  execution,  it  has  been  held  that  he  is  not  limited  to  a  speciiic  time  within 
which  he  must  sue  out  his  writ.^^ 

3.  Parties  —  a.  In  General.  An  audita  querela,  being  a  judicial  writ,  must 
be  between  the  parties  to  the  former  proceeding  and  their  legal  representatives 
only.^^ 

b.  Plaintiff.  With  respect  to  the  parties  plaintiff  in  audita  querela  it  is  held 
that  the  person  suing  out  the  writ  must  be  one  injured  in  the  former  proceeding,^^ 


Weeks  v.  Lawrence,  1  Vt.  433;  Eddy  v. 
Cochran,  1  Aik.  (Vt.)  359;  Staniford  v. 
Barry,  1  Aik.  (Vt.)  321,  15  Am.  Dec.  692; 
Stamp  V.  Parker,  Cro.  Jac.  646;  1  Bacon 
Abr.  510. 

"Where  plaintiff  obtains  judgment  by  de- 
fault in  a  suit  discontinued,  either  by  acts  of 
the  parties  or  by  operation  of  law  for  ir- 
regularity, the  writ  will  lie.  Perkins  v. 
Cooper,  28  Vt.  729;  Paddleford  v.  Bancroft, 
22  Vt.  529;  Hinman  v.  Swift,  18  Vt.  315; 
Pike  V.  Hill,  15  Vt.  183;  Crawford  i\  Cheney, 
12  Vt.  567;  Phelps  v.  Birge,  11  Vt.  161.  But 
in  Aldrich  v.  Bonett,  33  Vt.  202,  the  doc^ 
trine  of  Paddleford  v.  Bancroft,  22  Vt.  529, 
was  limited  to  a  case  where  the  discon- 
tinuance was  irregularly  had  for  the  purpose 
of  depriving  the  opposite  party  of  a  defense 
he  would  have  enjoyed  if  judgment  had  been 
entered  at  the  proper  time. 

43.  Garfield  v.  State  University,  10  Vt. 
536.  But  see  Gleason  Peck,  12  Vt.  56, 
36  Am.  Dec.  329;  Peters  v.  White,  2  Show. 
238. 

44.  Manning  v.  Phillips,  65  Ga.  548 ;  Coffin 
V.  Ewer,  5  Mete.  (Mass.)  228;  Parker  v. 
Jones,  58  N.  C.  276,  75  Am.  Dec.  441;  Mc- 
Rae  V.  Davis,  58  N.  C.  140;  Ross  v.  Shurt- 
leff,  55  Vt.  177;  Shumway  v.  Sargeant,  27 
Vt.  440;  Poultney  v.  State  Treasurer,  25  Vt. 
168;  Warner  v.  Crane,  16  Vt.  79;  Gleason  v. 
Peck,  12  Vt.  56,  36  Am.  Dec.  329. 

An  original  jurisdiction  of  all  civil  actions 
given  by  statute  to  one  court  does  not  confer 
upon  it  power  to  grant  a  writ  of  audita 
querela  to  affect  a  judgment  or  execution 
of  another  court.  Ross  v.  Shurtleff,  55  Vt. 
177;  Warner  v.  Crane,  16  Vt.  79. 

45.  Warner  v.  Crane,  16  Vt.  79. 

An  extent  issued,  for  the  collection  of 
taxes,  by  the  state  treasurer  is  not  reviewable 
under  an  audita  querela.  Poultney  v.  State 
Treasurer,  25  Vt.  168.  So,  in  Georgia,  an 
execution  issued  by  the  comptroller-general 
of  the  state  and  not  from  a  court  is  not  the 
subject  of  relief  under  the  proceeding  by  il- 
legality.   Manning  v.  Phillips,  65  Ga.  548. 

46.  Stone  v.  Seaver,  5  Vt.  549,  holding 
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that,  where  a  statute  of  limitations  does  not 
name  a  writ  of  audita  querela,  the  statute 
cannot  with  propriety  be  extended  without 
doing  violence  to  the  spirit  of  the  law  per- 
mitting the  remedy. 

47.  Herrick  v.  Orange  County  Bank,  27 
Vt.  584;  Gleason  v.  Peck,  12  Vt.  56,  36  Am. 
Dec.  329. 

Misjoinder  of  parties.— Although  authorized 
by  statute,  audita  querela  is  governed  by  the 
common  law  as  to  misjoinder  of  parties. 
Johnson  v.  Plimpton,  30  Vt.  420.  As  to 
demurrer  for  misjoinder  or  non- joinder  see 
infra,  VI,  B.  ; 

A  judgment  creditor,  who  had  nothing  to  do 
with  the  enforcement  of  the  judgment  against 
the  debtor  by  its  assignee,  and  who  has  re- 
ceived nothing  thereunder,  is  not  a  proper 
party  to  an  audita  querela  to  recover  the 
amount  paid  under  the  judgment.  Radclyffe 
V.  Barton,  101  Mass.  327,  37  N.  E.  373. 

An  officer  v/ho  permits  an  execution  debtor 
to  escape,  and  afterward  rearrests  and  im- 
prisons him  on  the  same  execution,  is  not  a 
proper  party  defendant  to  an  audita  querela 
brought  to  recover  damages  for  false  im- 
prisonment. Coffin  V.  Ewer,  5  Mete.  (Mass.) 
228. 

Husband  and  wife. —  A  husband  is  properly 
joined  with  his  wife  where  the  proceeding 
complained  of  was  occasioned  by  a  feme  sole, 
and  the  audita  querela  is  brought  after  the 
marriage.    1  Bacon  Abr.  511. 

Subsequently  attaching  creditors. — A  sub- 
sequently attaching  creditor  may  not  use  the 
name  of  his  debtor  to  prosecute  an  audita 
querela  to  affect  a  judgment  or  levy  of  a 
prior  attaching  creditor,  even  though  the 
subsequent  creditor  is  authorized  by  statute, 
if  he  wishes  to  contest  the  validity  of  the 
debt  or  claim  on  which  a  prior  attachment  is 
based,  to  appear  and  defend  the  suit.  Essex 
Min.  Co.  V.  Bullard,  43  Vt.  238. 

48.  2  Wms.  Saund.  148,  note  1  Iciting 
Blakeston  v.  Martyn,  W.  Jones  90]. 

Trustee  process. —  A  trustee  is  so  far  a 
party  to  a  judgment  rendered  in  trustee 
process  that  he  may  seek  redress  by  audita 
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and  a  defendant  therein.^^  Where  there  was  more  than  one  defendant  in  the 
original  proceeding  and  a  joint  judgment  rendered  affecting  all  of  them,  the  writ 
must  be  sued  out  in  the  name  of  all,^^  unless  the  judgment  complained  of  is 
admitted  to  be  good  as  to  some,  in  which  case  it  has  been  held  that  the  writ  may 
be  brought  in  the  name  of  the  defendant  for  whose  benefit  the  proceeding  is 
instituted ;  or,  unless  the  object  is  to  obtain  relief  against  an  execution  affect- 
ing only  one  defendant.^^ 

e.  Defendant.  All  persons  benefited  by  the  judgment  or  execution  com- 
plained of,  if  parties  thereto,  or  the  legal  representatives  of  such  persons,  should 
be  made  parties  defendant  to  an  audita  querela.^^ 

4.  Motion.  A  writ  of  audita  querela  can  be  awarded  only  in  open  court  upon 
motion  or  petition,^'^  setting  forth  the  gronnds  of  relief  with  such  certainty  as 
would  be  good  on  demurrer,^^  and  this  should,  in  some  cases,  be  supported  by  an 
affidavit  as  to  the  truth  of  the  facts  set  forth.^^ 

5.  Security  For  Costs.  Plaintiff  must  give  security  for  costs  in  those  cases 
where  such  security  would  be  required  in  ordinary  actions  ^'^  and  the  security  must 


querela.  Wilson  v.  Fleming,  16  Vt.  649,  42 
Am.  Dec.  531. 

A  purchaser  of  lands  aliened  subsequently 
to  a  judgment  or  recognizance  and  extended 
under  an  elegit  may  relieve  himself  by  audita 
querela.  Jackson  v.  U.  S.  Bank,  5  Cranch 
C.  G.  (U.  S.)  1,  13  Fed.  Gas.  No.  7,131;  Wil- 
son V.  Watson,  Pet.  G.  G.  (U.  S.)  269,  30  Fed. 
Gas.  No.  17,847. 

An  outlaw  cannot  sue  out  an  audita  quer- 
ela. Higden  v.  Whitechurch,  1  Mod.  224; 
Griffith  V.  Middleton,  Gro.  Jac.  425. 

49.  Aldridge  v.  Buller,  5  Dowl.  P.  C.  733, 
1  Jur.  385,  6  L.  J.  Exch.  151,  M.  &  H.  94,  2 
M.  &  W.  412,  holding  that  the  remedy  is  not 
one  available  to  a  plaintiff. 

A  defendant  to  a  set-off,  although  plaintiff 
in  the  former  proceeding,  is  entitled  to  sue  out 
the  writ.  Walter  v.  Foss,  67  Vt.  591,  32  Atl. 
643 ;  Sisco  v.  Parkhurst,  23  Vt.  537 ;  Gray  v. 
Parker,  16  Vt.  652;  Jenney  v.  Glynn,  12  Vt. 
480;  Sheldon  v.  Kelseys,  Brayt.  (Vt.)  26. 

50.  Melton  i;.  Howard,  7  How.  (Miss.)  103; 
Godfrey  v.  Downer,  47  Vt.  599 ;  Herrick  v. 
Orange  County  Bank,  27  Vt.  584;  Whitney 
V.  Silver,  22  Vt.  634;  Starbird  v.  Moore,  21 
Vt.  529;  Titlemore  v.  Wainwright,  16  Vt. 
173;  Gorbett  v.  Barnes,  Gro.  Gar.  443,  W. 
Jones  378. 

Where  judgment  is  obtained  against  two, 
which  is  fraudulent  as  to  one,  both  must  join 
notwithstanding  one  of  them  was  party  to 
the  fraud.  Titlemore  v.  Wainwright,  16  Vt. 
173. 

Where  there  was  a  proper  severance,-  the 
joinder  is  not  necessary.  Melton  v.  Howard, 
7  How.  (Miss.)  103. 

'  If  two  bring  an  audita  quelrela,  and  the  out- 
lawry of  one  is  pleaded,  the  other  shall  have 
summons  and  severance.  Worsley  v.  Ghar- 
nock,  Gro.  Eliz.  448. 

51.  Ghase  v.  Scott,  14  Vt.  77. 

52.  Starbird  v.  Moore,  21  Vt.  529. 

53.  Gleason  v.  Peck,  12  Vt.  56,  36  Am.  Dec. 
329;  1  Bacon  Abr.  511. 

A  sovereign  power  is  not  a  proper  party 
defendant  to  an  audita  querela.  Gom.  r.  Bor- 
ger,  8  Phila.  (Pa.)  237  \_Giting  1  Bacon  Abr. 
511,  1  Gomyns  Dig.  785,  3  Viner  Abr.  345]; 


Avery  v.  U.  S.,  12  Wall.  (U.  S.)  304,  20 
L.  ed.  405;  Peters  v.  White,  2  Show. 
238. 

54.  Waddington  v.  Vredenbergh,  2  Johns. 
Gas,  (N.  Y.)  227;  Newhart  v.  Wolfe,  102  P^i. 
St.  561;  Keen  v..  Vaughan,  48  Pa.  St.  477; 
Pearie  v.  Kerr,  7  Dowl.  &  L;  231,  4  Exch.  82, 
18  L.  J.  Exch.  448;  Gowley  v.  Lydeot,  2 
Bulst.  97;  Torrey  v.  Adey,  1  Bulst.  140; 
Peters  v.  White,  2  Show.  238.  But  it  has 
been  said  that  the  injured  party  is  entitled  to 
the  writ  as  a  matter  of  right  a«d  without 
petition  or  motion.  Folan  v.  Folan,  59  Me. 
566;  Lovejoy  v.  Webber,  10  Mass.  101;  War- 
dell  V.  Eden,  Gol.  Gas.  (N.  Y.)  137,  Col.  &  G. 
Gas.  (N.  Y.)  137;  Nathans  v.  Giles,  1  Marsh. 
226,  5  Taunt.  558,  1  E.  G.  L.  286. 

Under  Reg.  Gen.  Hil.  i6  Vict,  no  ^\  l  it  of 
audita  querela  might  be  allowed,  unless  by 
rule  of  court  or  order  of  a  judge.  Holmes  v, 
Pemberton,  1  E.  &  E.  369,  5  Jur.  X.  S.  727, 
28  L.  J.  Q.  B.  172,  7  Wklv.  Rep.  160,  102 
E.  G.  L,  369. 

Notice  of  application  should  be  given  the 
other  side.  Troop  v.  Ricardo,  33  Beav.  122, 
9  Jur.  N.  S.  887,  8  L.  T.  Rep.  N.  S.  757.  11 
Wkly.  Rep.  1014. 

An  appeal  lies  from  a  refusal  to  allow  the 
application.  Newhart  r.  Wolfe.  102  Pa.  St. 
561;  Keen  v.  Vaughan,  48  Pa.  St.  477. 

55.  Schott  V.  McFarland.  1  Pliila.  (Pa.) 
53,  7  Leg.  Int.  (Pa.)  58.  See  also  Job  r. 
Walker,  3  Md.  129. 

56.  Job  V.  Walker,  3  Md.  129;  Burns  r. 
St.  Albans  First  Nat.  Hank.  45  Vt.  269:  Hin- 
man  i\  Swift,  18  \'t.  315;  Pearii'  r.  Kerr.  7 
Dowl.  &  L.  231,  A  I'xeh.  S2.  IS  L.  .1.  Kxeh. 
448. 

Who  may  make  affidavit. —  It  is  not  noeos- 
sary  thai  the  affidavit  he  made  by  the  per- 
son ai)i)lying  for  the  writ.  .loh  r.  Walker.  3 
Md".  129;'  1  Human  r.  Swift.  IS  Vt.  31.->. 

57.  Siseo  r.  llurllmrt.  17  \  t.  118:  Holmes 
r.  Peuihertou.  i  K.  &  K.  3»>9.  5  Jur.  X.  S. 
727,  28  L.  J.  Q.  B.  172.  7  Wkly.  Rep.  160. 
102  E.  C.  L.  369.  But  see  Brown  v.  Stacy.  9 
Vt.  118,  to  the  etTeet  that  a  rooognizanec  for 
costs  is  not  necessary  unless  required  by 
statute. 

[Ill,  A.  5J 
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be  of  such  a  nature  as  to  secure  redelivery  of  the  body  or  estate  where  either  of 
them  have  been  taken  in  execution,^^  and  payment  of  intervening  damages.^^ 

B.  Effect.^  The  issue  of  the  writ  does  not  of  itself  operate  as  a  super- 
sedeas, which  may  be  granted  or  not,  according  to  the  requirements  of  justice.^^ 

IV.  FORM.  REQUISITES,  AND  NATURE  OF  WRIT,  AND  PROCESS  THEREON. 

A.  Form  and  Requisites.  The  writ  should,  after  setting  out  the  matter  of 
complaint,  require  the  parties  to  be  called  before  the  court  in  order  that,  upon  a 
hearing,  justice  may  be  administered.^^ 

B.  Nature.  The  writ  is  sometimes  regarded  as  judicial,^^  and  sometimes 
original.^ 

C.  Process.  Process  may  be  either  in  the  form  of  a  scire  facias  or  a  venire 
facias,^^  and  must  be  served  upon  all  who  are  named  as  defendants.^^ 


As  to  security  for  costs  in  general  see 

58.  'sisco  V.  Hurlburt,  17  Vt.  118. 

A  statute  expressly  requiring  a  recogni- 
zance must  be  strictly  complied  with  or  the 

suit  may  be  dismissed.  Sisco  V.  Hurlburt,  17 
Vt.  118;  Hiecock  x>.  Hiecock,  1  D.  Chipm. 
(Vt.)  133. 

Where  the  party  is  not  in  execution  there 
is  no  need  of  bail.  Turner  -v.  Davies,  2  Wms. 
Saund.  148,  note  1  [citing  Corbet  v.  Barnes, 
Cro.  Car.  443,    W.  Jones  378]. 

59.  State  Treasurer  v.  Wells,  27  Vt.  276; 
Sisco  V.  Hurlburt,  17  Vt.  118. 

60.  Effect  as  waiver  of  right  to  writ  of 
error  see  Appeal  and  Error,  2  Cyc.  659,  note 
29. 

61.  Brooks  v.  Hunt,  17  Johns.  (N.  Y.) 
484,  18  Johns.  (N.  Y.)  5;  Waddington  v. 
Vredenbergh,  2  Johns.  Cas.  (N.  Y.)  227; 
Emery  v.  Patton,  9  Phila.  (Fa.)  125,  30  Leg. 
Int.  (Pa.)  92;  Giles  v.  Hutt,  5  Dowl.  &  L. 
115,  1  Exch.  59,  16  L.  J.  Exch.  258;  Wall  v. 
Dukes,  12  Mod.  105;  Langston  v.  Grant,  1 
Salk.  92. 

Omission    of    statutory    requirement. — 

writ  of  audita  querela  will  not  be  permitted 
to  operate  as  a  supersedeas,  if  a  material 
condition  required  in  a  statutory  recognizance 
be  omitted.  State  Treasurer  v.  Wells,  27  Vt. 
276. 

Prerequisites  to  operation  as  supersedeas. 
—  Under  the  Vermont  statute  of  1809  (Vt. 
Rev.  Laws,  §  1657),  an  audita  querela  can- 
not operate  as  a  supersedeas  until  sworn  to, 
and  having  a  judge's  certificate  that  it  ought 
so  to  operate,  or  unti  legal  service  has  been 
had.  Clark  v.  National  Hydraulic  Co.,  12  Vt. 
435. 

Proof  of  the  facts  upon  which  writ  is 
grounded  must  be  made  in  court  before  a 
supersedeas  is  granted.  Wall  v.  Dukes,  12 
Mod.  105 ;  Langston  v.  Grant,  1  Salk.  92. 

62.  For  forms  of  writ  see  Vt.  Rev.  Laws, 
§  5417,  No.  9;  Turner  v.  Davies,  2  Saund. 
137;  Lampton  v.  Collingwood,  1  Ld.  Raym. 
27,  3  Ld.  Raym.  327. 

Annexation  of  an  affidavit  supporting  the 
motion  is  not  requisite,  nor  need'  the  affidavit 
become  part  of  the  process.  Hinman  v.  Swift, 
18  Vt.  315. 

[Ill,  A,  5] 


A   sufficient   entry   of   the  recognizance 

taken  must  appear  on  the  writ  in  Vermont. 
Sisco  V.  Hurlburt,  17  Vt.  118.  The  minute 
is  sufficient,  where  neither  the  body  nor  the 
property  has  been  taken  in  execution  when 
it  is  in  these  words:  "Recognized  to  the  de- 
fendant, in  the  sum  of  forty  dollars,  to  in- 
sure costs  of  prosecution,  in  due  form  of  law." 
Foster  v.  Carpenter,  11  Vt.  589. 

63.  Poultney  v.  State  Treasurer,  25  Vt. 
168;  Warner  v.  Crane,  .16  Vt.  79;  Gleason  v. 
Peck,  12  Vt.  56,  36  Am.  Dec.  329. 

An  audita  querela  is  in  the  nature  of 
mesne  process,  to  bring  defendant  to  answer. 
Vaughan  v.  Lloyd,  Vent.  7. 

64.  Williams  v.  Roberts,  14  Jur.  399,  19 
L.  J.  Exch.  269,  1  L.  M.  &  P.  381  [citing  Reg. 
Brev.  pp.  114,  149,  219]. 

65.  Waddington  v.  Vredenbergh,  2  Johns. 
Cas.  (N.  Y.)  227. 

Scire  facias  is  proper  where  the  writ  is 
founded  upon  a  record,  or  the  party  is  in 
custody.  Clerk  v.  Moor,  1  Salk.  92;  Anony- 
mous, 1  Salk.  92. 

Venire  facias  is  proper  where  the  audita 
querela  is  grounded  on  matter  of  fact,  or  the 
party  is  not  in  custody  or  where  h€ 
sues  quia  timet.  Waddington  v.  Vreden- 
bergh, 2  Johns.  Cas.  (N.  Y.)  227;  Clerk 
V.  Moor,  1  Salk.  92;  Anonymous,  1  Salk. 
92. 

In  Vermont,  under  statute,  the  writ  may 
issue  either  as  a  summons  or  attachment. 
Sisco  V.  Hurlburt,  17  Vt.  118. 

66.  Com.  V.  Berger,  8  Phila.  (Pa.)  237; 
Clark  V.  Freeman,  5  Vt.  122. 

As  to  effect  of  non-service  see  infra,  VI, 
D,  1. 

As  to  service  of  process  in  general  see 
Peocess. 

Necessity  of  personal  service. — Where  an 
audita  querela  is  regarded  as  an  original  and 
not  a  judicial  writ,  personal .  service  cannot 
be  dispensed  with.  Williams  v.  Roberts,  14 
Jur.  399,  19  L.  J.  Exch.  269,  1  L.  M.  &  P.  381. 
As  to  whether  the  writ  is  original  or  judicial 
see  supra,  IV,  B. 

Service  on  a  corporation  is  effected  in  the 
same  manner  as  any  other  writ.  Clark  v. 
National  Hydraulic  Co.,  12  Vt.  435;  Clark 
V,  Freeman,  5  Vt.  122. 
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V.  APPEARANCE. 

Defendant  in  audita  querela  must,  of  course,  enter  an  appearance  as  in  other 
cases.^^ 

VI.  PLEADINGS. 

A.  Declaration  —  l.  In  General.  The  declaration  should  either  set  out  the 
whole  record  of  the  recovery  in  the  former  proceeding,  or  recite  it  generally.^ 
A  good  cause  of  action  should  be  stated,^^  and  the  grounds  of  defense  to  the 
judgment  or  execution  complained  of  set  forth,"^^  with  an  averment  that  such 
grounds  existed  at  the  time,  or  before,  the  writ  was  sued  out.''^  Moreover, 
although  the  writ  may  comprehend  several  causes  for  avoidance  of  the  proceed- 
ing complained  of,  the  declaration  should  comprehend  but  one  cause,  or,  if  it 
alleges  several,  plaintift'  must  rely  upon  one  only,  or  the  declaration  will  be  bad 
for  duplicity.''^ 

2.  Particular  Averments  —  a.  Fraud  and  Deceit.  An  allegation  of  fraud 
and  deceit  seems  to  be  necessary .'^^ 

b.  Ground  of  Objection.  The  ground  of  objection  to  tlie  proceeding  attacked 
must  be  specifically  averred.'''* 


67.  Edwards  v.  Lewis,  16  Ala.  813;  Com, 
V.  Berger,  8  Phila.  (Pa.)  237. 

Judgment  by  default  for  want  of  appear- 
ance is  not  proper,  but  plaintiff  may  enter  a 
common  appearance  for  defendant,  who  may 
then  be  ruled  to  plead  as  in  other  cases.  Com. 
V.  Berger,  8  Phila.  (Pa.)  237.  In  the  Eng- 
lish practice  the  remedy  for  non-appearance 
of  the  defendant  was  by  distress  infinite. 
Com.  V.  Berger,  8  Phila.  (Pa.)  237  [citing 
Clerk  V.  Moor,  1  Salk.  92]. 

68.  For  forms  of  declaration  see  Stamford 
V.  Barry,  1  Aik.  (Vt.)  321,  15  Am.  Dec.  692; 
Lampton  v.  Collingwood,  1  Ld.  Raym.  27,  3 
Ld.  Raym.  327;  Turner  r.  Davies,  2  Saund. 
137. 

69.  King  V.  Jeffrey,  77  Me.  106;  Schott  v. 
McFarland,  1  Phila.  (Pa.)  53,  7  Leg.  Int. 
(Pa.)  58;  Alburgh  Eleventh  School  Dist.  v. 
Eood,  27  Vt.  214;  Perry  v.  Ward,  18  Vt.  120, 
20  Vt.  92 ;  Spear  v.  Flint,  17  Vt.  497 ;  Fin- 
ney V.  Hill,  13  Vt.  255;  Potter  v.  Hodges,  13 
Vt.  239 ;  Jenney  v.  Glynn,  12  Vt.  480 ;  Sheldon 
V.  Kelseys,  Brayt.  (Vt.)  26;  Blomfield  v. 
Roswick,  Cro.  Eliz.  555;  Puttenham  v.  Put- 
tenham,  Dyer  297a.. 

Sufficient  declarations. —  In  an  audita 
querela  to  avoid  an  execution  for  payment 
of  the  judgment,  a  surmise  that  the  en- 
tire sum  has  been  paid  is  sufficient.  It 
is  not  necessary  to  surmise  any  writing  to 
evidence  the  payment.  Ognel  v.  Randol,  Cro. 
J^c.  29.  A  complaint  in  audita  querela  by 
one  in  close  jail  need  not  allege  that  the  jailer 
refused  to  release  him,  as  the  jailer  has  no 
discretion  in  the  matter,  and  is  bound  to  keep 
him  until  he  is  discharged  by  the  creditor  or 
by  operation  of  law.  Comstock  r.  C  rout,  17 
Vt.  512,  Where  a  declaration  in  covenant 
in  an  action  before  a  justice  of  the  peace 
shows  that  it  concerns  the  title  to  land,  and 
'  by  statute  a  justice  has  no  jurisdiction  to 
entertain  such  an  action,  a  writ  of  audita 
querela,  brought  to  set  aside  a  judgment  ren- 
dered by  default,  setting  out  the  declaration 


in  licec  verba,  was,  on  demurrer^  held  suffi- 
cient, although  it  contained  no  express  or 
formal  averment  that  the  action  in  which  the 
judgment  was  rendered  concerned  the  title  to 
land.    Hastings  v.  Webber,  2  Vt.  407. 

70.  Edwards  v.  Lewis,  16  Ala.  813;  Oakes 
V.  Eden  School  Dist.  No.  9,  33  Vt.  155;  Stone 
V.  Seaver,  5  Vt.  549. 

The  grounds  averred  must  not  be  such  as 
plaintiff  might  have  pleaded  as  a  defense  to 
the  former  proceeding.  Flint  t".  Sheldon,  13 
Mass.  443,  7  Am,  Dec.  162;  Lovejoy  v.  Web- 
ber, 10  Mass.  101. 

A  good  defense  to  the  original  action  need 
not  be  averred.  Eddy  u.  Cochran,  1  Aik. 
(Vt.)  359. 

71.  Alford  V.  Tatnell,  1  Mod.  170. 

72.  Forrest  v.  Ballard,  Cro.  Eliz,  809 ;  Put- 
tenham V.  Puttenham,  Dyer  297a. 

73.  Lovejoy  v.  Webber,  10  Mass.  101 ;  Wal- 
ter f.  Foss,  07  Vt.  591,  32  Atl.  643. 

Sufficient  averments. — An  averment  that 
complainant,  believing  that  the  original  suit 
would  not  be  entered  in  court,  did  not  at  tend 
to  defend  it,  and  that  thereupon  defendant 
fraudulently  }>rocurod  judgment  by  default, 
was  held,  after  verdicl  in  the  audita  querela, 
equivalent  to  an  allegation  that  complainant 
absented  himself  from  the  trial  under  the  ex- 
pectation and  c'onlidence  that  the  suit  was 
to  be  discontinued,  and  that  defendant,  know- 
ing that  he  acted  upon  that  conlidence.  pro- 
cured judgment  by  default.  Perkins  r. 
Cooper,' 28  Vt.  729.  So  fraud  and  deceit  are 
sufficiently  averred  where  the  deidaration  al- 
leges that  defendant  caused  a  return  to  bo 
made  on  the  writ  in  the  original  suit  that 
a  copy  was  left  with  comj)lainant  when  de- 
fendant knew  no  such  co])y  was  left  and  that 
complainant  had  no  knowleilge  of  the  suit, 
and  that  judgment  by  default  was  taken 
after  such  return.  Stone  r.  Seaver.  .'i  \  t. 
549. 

74.  Oakes  r.  Eden  School  Dist.  No.  0.  33 
Vt.  155,  holding  that,  in  the  absencv  of  such 
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e.  Tender.  Where  a  tender  of  the  sum  due  defendant  upon  the  execution 
complained  of  is  alleged  as  a  ground  of  relief,  it  is  not  sufficient  to  allege  the 
bare  fact  of  tender,  but  a  readiness  to  pay  must  appear  affirmatively  by  the 
declaration.''^ 

d.  Prayer  For  Relief.  Specific  or  general  relief  for  the  act  complained  of 
should  be  prayed  or  indicated  in  the  declaration.'^^ 

3.  Amendments.  A  declaration  in  an  audita  querela  may  in  a  proper  case  be 
amended.'''^ 

B.  Demurrer.  A  demurrer  is  proper  where  the  matter  alleged  as  the  cause 
of  complaint  might  have  been  pleaded  in  bar  of  the  original  action,'*'^  vs^here 
plaintiff's  remedy  is  not  by  audita  querela,  but  by  some  other  form  of  proceed- 
ing,'^^ v^here  there  is  a  v^^ant  of  necessarj^  parties,^^  or  where  the  declaration  fails 
generally  to  show  a  good  cause  of  action.^^ 

C.  Motion  to  Dismiss.  Defendant  may  move  to  dismiss  the  action  where 
plaintiff  procures  too  late  an  amendment  to  his  writ,^^  when  the  court  has  no 
jurisdiction  to  entertain  the  writ,^^  when  no  security  for  costs  is  taken,^^  when 
process  is  not  served  on  all  the  defendants,^^  or  where  there  is  an  improper 
joinder  of  plaintiff s.^^ 

D.  Answer  or  Plea —  i.  In  Abatement.  A  plea  in  abatement,  or  motion  to 
that  effect,  is  proper  where  the  writ  is  not  served  upon  all  the  defendants,^"^  or 
where  proper  security  is  not  taken. 

2.  In  Bar.   Defendant  may  plead  in  bar,^^  and  several  matters  may  be  pleaded.^^ 


an  averment,  plaintiff  can  introduce  no  evi- 
dence as  to  the  objection. 

75.  Perry  v.  Ward,  20  Vt.  92;  Jenney  v. 
-Glynn,  12  Vt.  480. 

76.  Clough  r.  Brown,  38  Vt.  179.  See  also 
Stone  f.  Seaver,  5  Vt.  549. 

Sufficient  claim  for  damages. — In  an  audita 
querela  to  vacate  a  judgment  on  which  exe- 
cution has  issued  and  been  satisfied,  an  alle- 
gation in  these  words :  "  By  all  which  the 
said  complainant,  as  he  says,  is  greatly  in- 
jured and  aggrieved,  and  has  suffered  damage 
the  sum  of  one  hundred  dollars,"  is  a  suffi- 
cient claim  for  damages;  and  complainant 
under  such  allegation  may  recover  the  amount 
collected  from  him  by  virtue  of  the  execution. 
Alexander  v.  Abbott,  21  Vt.  476. 

A  declaration  deficient  only  in  matter  al- 
leged in  aggravation  of  damages  is  sufficient. 
Hyott  y.  Hoxton,  Cro.  Car.  153. 

77.  Stone  v.  Chamberlain,  7  Gray  (Mass.) 
206,  holding  where  the  writ  was  described  in 
the  declaration  as  "  an  action  of  tort "  that 
an  amendment  was  proper. 

78.  Lovejoy  v.  Webber,  10  Mass.  101. 

79.  Goodrich  v.  Willard,  11  Gray  (Mass.) 
380;  Lovejoy  r.  Webber,  10  Mass.  101;  Had- 
lock  V.  Clement,  12  IN.  H.  68;  Herrick  v. 
Orange  County  Bank,  27  Vt.  584 ;  Witherell  v. 
Goss,  26  Vt.  748;  Porter  v,  Vaughan,  24  Vt. 
211;  Griswold  v.  Rutland,  23  Vt.  324. 

Where  object  is  to  set  aside  judgment  of 
justice  of  peace. — Where  the  declaration  in 
an  action  before  a  justice  of  the  peace  clearly 
shows  the  jurisdiction  of  the  justice,  the  ac- 
tion is  not  appealable  on  its  face,  and  under 
the  Vermont  statutes  a  demurrer  to  a  decla- 
ration in  audita  querela  should  be  sustained 
on  the  ground  that  it  is  not  a  proper  remedy. 
Scott  V.  Darling,  66  Vt.  510,  29  Atl.  993.  See 
also  Perry  v.  Morse,  57  Vt.  .509. 
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80.  Melton  v.  Howard,  7  How.  (Miss.)  103; 
Herrick  v.  Orange  County  Bank,  27  Vt. 
584. 

81.  King  V.  Jeffrey,  77  Me.  106;  Hadlock 
V.  Clement,  12  N.  H.  68;  Alburgh  Eleventh 
School  Dist.  V.  Rood,  27  Vt.  214;  Perry  v. 
Ward,  18  Vt.  120,  20  Vt.  92. 

82.  Burns  v.  St.  Albans  First  Nat.  Bank, 
45  Vt.  259. 

83.  Poultney  v.  State  Treasurer,  25  Vt. 
168. 

84.  Sisco  V.  Hurlburt,  17  Vt.  118. 
Motion  to  dismiss  for  non-compliance  with 

statutory   requirement   as   to  recognizance 

should  be  overruled,  where  it  appears  that 
the  non-compliance  was  the  fault  of  the  judge 
who  allowed  the  writ  and  not  that  of  plain- 
tiff.   Kidder  v.  Hadley,  25  Vt.  544. 

85.  Clark  ^.  Freeman,  5  Vt.  122. 

86.  Worsley  v.  Charnook,  Cro.  Eliz.  473. 

87.  Clark  v.  National  Hydraulic  Co.,  12 
Vt.  435 ;  Clark  v.  Freeman,  5  Vt.  122. 

88.  Hiecock  v.  Hiecock,  1  D.  Chipm.  (Vt.) 
133. 

89.  Edwards  v.  Lewis,  16  Ala.  813;  Stone 
Seaver,  5  Vt.  549. 

For  form  of  plea  see  Turner  v.  Davies,  2 
Saund.  137. 
A  prior  judgment  in  audita  querela  on  the 

same  cause  of  action  maj;  be  pleaded  in  es- 
toppel. Mussey  v.  White,  58  Vt.  45,  3'  Atl. 
319;  Sisco  v.  Parkhurst,  23  Vt.  537. 

The  outlawry  of  plaintiff  may  be  pleaded 
in  disability.  Griffith  v.  Middleton,  Cro.  Jac. 
425. 

Where  a  special  plea  is  insufficient  a  de- 
murrer to  the  plea  is  proper.  Godfrey  v. 
Downer,  47  Vt.  599;  Hinman  v.  Swift,  18 
Vt.  315;  Phelps  v.  Birge,  11  Vt.  161. 

90.  Giles  V.  Hutt,  5  Dowl.  &  L.  387,  1  Exch. 
701,  17  L.  J.  Exch.  121. 
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No  one  plea,  however,  may  be  double,^^  nor  must  any  special  plea  amount  to  the 
general  issue.^^ 

VII.  TRIAL. 

A.  Mode  of.  Where  an  issue  of  fact  is  presented,  either  party  may  demand 
trial  by  jury  unless  it  can  be  tried  by  the  record,  or  the  parties  may  agree  to  sub- 
mit the  issues  of  fact  to  the  court  alone  for  trial.^^ 

B.  Evidence — l.  In  General.  The  regular  rules  of  evidence  are  applicable. 
Accordingly  where  witnesses  are  introduced  to  sustain  the  issue  by  either  party, 
the  other  may  cross-examine  such  witnesses.^"^ 

2.  Presumptions  and  Burden  of  Proof.  Plaintiff  must,  where  the  record  of 
the  former  proceedings  is  produced,  prove  their  irregularity,  the  presumption 
being  that  all  things  were  rightly  done.^^ 

3.  Admissibility  and  Sufficiency — a.  In  General.  Under  tlie  general  issue, 
evidence  may  be  given  of  a  former  judgment  in  audita  querela  on  the  sauie  cause 
of  action.^^  Pleadings  in  the  action  in  which  the  judgment  complained  of  was  ren- 
dered are  admissible  to  prove  that  the  issues  in  the  audita  querela  were  involved 
in  the  former  proceeding.^^  Plaintiff  must  contine  his  proof  to  the  grounds  K>r 
avoiding  the  judgment  or  execution  complained  of  alleged  in  his  declaration.^^ 

b.  Parol  kvidence.  Parol  evidence  is  admissible  to  show  that  the  proceed- 
ings and  judgment  complained  of  are  invalid  and  ineffectual  against  plaintiff, 
notwithstanding  the  record  is  sufficient  on  its  face,  the  whole  object  of  tlie  audita 
being  to  question,  invalidate,  and  annul  the  record.^^ 

C.  Instructions.  The  jury  must  be  duly  instructed  as  to  the  burden  of 
proof,  but  where  a  particular  instruction  is  requested  an  instruction  substantially 
complying  with  the  request  and  expressed  in  such  terms  as  not  to  mislead  the 
jury  is  sufficient.^ 

D.  Discontinuance  and  Nonsuit.  Where  there  are  two  or  more  plaintiffs 
either  of  them  may  release  or  discharge  the  suit  without  the  concurrence  of  the 
other.^ 

VIII.  JUDGMENT,  COSTS,  AND  REVIEW. 
A.  Judgment —  1.  In  General.    If  plaintiff  is  successful,  the  judgment  may 


91.  Spaulding  v.  Swift,  18  Vt.  214,  hold- 
ing that  a  plea  is  not  double  because  it  al- 
leges that  the  former  writ  w^as  legally  served 
upon  plaintiff  in  the  audita  querela,  and 
that  he  appeared  and  answered  to  the  suit 

.  by  attorney. 

92.  Hollingworth  v.  Ascough,  Cro.  Eliz. 
532. 

The  general  issue  is  "  not  guilty."  Little 
i\  Cook,  1  Aik.  (Vt.)  363,  15  Am.  Dec.  698. 
But  see  Shrewsbury  v.  Stong,  10  Vt.  591, 
592,  where  it  was  said:  "It  is  true,  that 
the  plea  in  these  cases  is,  usually,  not  guilty; 
but  tl^is  is  rather  a  matter  of  convenience 
and  choice,  than  thfe  result  of  any  estab- 
lished principle  of  pleading.  The  practice  has 
sometimes  been  different,  as  by  traversing 
'some  decisive  fact  in  the  -complaint,  or  by  a 
.  general  and  express  denial  of  all  the  facts 
alleged." 

93.  Bruce  v.  Barnes,  20  Ala.  219. 

94.  Bruce  v.  Barnes,  20  Ala.  219. 

95.  Underwood  v.  Hart,  23  Vt.  120. 

96.  Mussey  v.  White,  58  Vt.  45,  3  Atl.  319. 
Declarations  or  admissions  of  the  attorney 

of  plaintiff  in  the  former  proceeding,  not  made 
for  the  purpose  of  the  trial  in  such  proceed- 
ing or  to  obviate  the  necessity  of  ])roving 
his  case,  are  not  admissible  for  plaintiff  in 
the  audita  querela  since  such  admissions  or 


declarations  are  not  binding  upon  the  client. 
Underwood  y.  Hart,  23  Vt.  120. 

The  answer  of  plaintiff  when  defendant  in 
the  former  proceeding  is  competent  evidi-mi' 
as  a  deliberate  admission  made  bv  him.  Rad- 
clyffe  V.  Barton,  161  :\Iass.  327.  37  X.  E.  373. 

97.  Radclyffe  t.  Barton.  161  Mass.  327.  37 
N.  E.  373. 

98.  Oakes  v.  Eden  School  Dlst.  No.  «>.  33 
Vt.  155;  Underwood  r.  Hart.  23  \  t.  120. 

99.  Hill  V.  Warren.  54  \  t.  73;  Folsom  r. 
Conner,  49  Vt.  4;  Paddlcfdrd  v.  liancroft.  22 
Vt.  529.  See,  oo;j/ro.  Eastman  r.  Waterman, 
26  Vt.  494  \c\t\ng  Pike  r.  Hill.  15  Vt.  1S3]. 

A  defect  in  the  record  cannot  be  supplied 
by  evidence  aliinidc.  llawloy  r.  Mead.  52  Vt. 
343. 

As  to  admissibility  of  parol  evidence  to  im- 
peach records  of  courts  in  general  ^-t  r  l".\i 

UKNCE, 

1.  Underwooil  /•.  Ihu  t.  23  \  t.  120. 

2.  Braynanl  r.  liinpoc.  27  Vt.  IU6.  A 
judgment  debtor  may,  whore  his  name  has 
beoT  imi)r<)})erly  used  by  a  siibseqijontly  ;U- 
tacliing  creditor  for  the  purpose  of  prosecut- 
ing an  audita  querela  to  vacate  a  judjrmont 
or  li>\  \  of  a  prior  attaching  j'reditor.  enter  a 
nonsuit  with  costs  against  the  party  suing 
out  the  writ.  Essex  Min.  Co.  v.  Bullard.  43 
^'t.  238. 
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be  simply  that  the  judgment  or  execution,  or  both,  be  vacated,^  or  for  damages 
also,  as  the  case  may  require.^  When  defendant  is  successful,  there  is  simply  a 
"  judgment  for  the  defendant,"  and  the  court  cannot  order  further  proceedings 
in  the  former  action.^ 

2.  Effect  of.  The  judgment  is  conclusive  only  as  between  the  parties  and 
their  privies,^  but  is  not  conclusive  as  to  matters  not  directly  involved  in  the 
decision.'^ 

3.  Proceedings  After  Judgment.  Defendant  cannot  move  in  arrest  of  judg- 
ment, although  he  may  move  fpr  a  new  trial ;  ^  and  a  verdict  will  not  be  set 
aside,  on  motion,  for  insufficiency  of  the  complaint.^ 

B.  Costs.    Costs  are  recovered  by  the  successful  party 

C.  Review.  The  proceedings  under  the  writ  may  be  reviewed  by  appeal,^' 
or  writ  of  error.^^ 


3.  Foss  V.  Witham,  9  Allen  (Mass.)  572; 
Benwood  Iron- Works  Co.  v.  Tappan,  56  Miss. 
659. 

A  verdict  may  be  vacated  under  such  cir- 
cumstances as  would  authorize  the  vacation 
of  a  judgment.  Benwood  Iron- Works  Co.  v. 
Tappan,  56  Miss.  659. 

A  judgment  against  several  must  be 
vacated  as  to  all.  Starbird  v.  Moore,  21  Vt. 
529. 

"W  hen  an  execution  is  vacated,  plaintiff  may 
recover  an  amount  collected  on  execution. 
Alexander  V.  Abbott,  21  Vt.  476;  Anonymous, 
12  Mod.  598. 

When  the  record  in  the  former  proceeding 
shows  there  was  no  pleading  on  an  audita 
querela  brought  to  set  the  judgment  aside, 
and  the  only  record  of  the  proceedings  on 
the  audita  querela  is,  "  Judgment  that  the 
plea  of  defendant  is  insufficient  and  that  the 
plaintiff  take  no  costs,"'  a  subsequent  judg- 
ment rendered  is  erroneous  and  void  because 
the  original  judgment  was  never  reversed. 
Catlin  V.  Jewell,  Brayt.  (Vt.)  28. 

Audita  querela  may  affect  former  judg- 
ment.—Where,  after  a  judgment  for  damages 
and  costs,  plaintiff  released  to  defendant  who 
then  brought  error,  the  judgment  being  af- 
firmed with  additional  costs,  and  defendant 
taken  in  execution  for  the  whole,  an  audita 
querela  was  sued  out  and  a  judgment  therein 
that  plaintiff  in  the  audita  should  be  relieved 
as  to  the  damages  and  first  costs,  but  not  as 
to  costs  incurred  after  the  release,  was  sus- 
tained. Child  V.  Durrant,  Cro.  Jac.  337.  But 
see  Thatcher  v.  Gammon,  12  Mass.  267 ;  Hig- 
den  V.  Whitechurch,  1  Mod.  224,  which  hold 
that  an  audita  querela  cannot  affect  in  any 
way  the  former  judgment. 

4.  Foss  V.  Witham,  9  Allen  (Mass.)  572; 
Brackett  V.  Winslow,  17  Mass.  153;  Miller  v. 
Potter,  54  Vt.  267;  Hill  v.  Warren,  54  Vt. 
73;  Alexander  xj.  Abbott,  21  Vt.  476;  Finney 
V.  Hill,  13  Vt.  255;  Sutton  v.  Tyrrell,  10  Vt. 
87;  Stone  v.  Seaver,  5  Vt.  549;  Weeks  v. 
Lawrence.  1  Vt.  433;  Little  v.  Cook,  ,1  Aik. 
(Vt.)  363,  15  Am.  Dec.  698;  Anonymous,  12 
Mod.  598;  Lampton  V.  Collingwood,  1  Ld. 
Raym.  27,  3  Ld.  Raym.  327.  Contra,  Gas- 
coigne  V.  Whalley,  Dyer  193&.  , 

5.  Foss  V.  Witham,  9  Allen  (Mass.)  572. 
But  see  Anonymous,  Vent.  264,  where  it  was 
held  that  when  an  audita  querela  is  brought 
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quia  timet,  and  defendant  is  successful,  he 
shall  pursue  execution  on  the  first  judgment; 
but  that  when  defendant  is  successful  in  au- 
dita querela  brought  by  one  in  execution,  he 
shall  pursue  execution  on  the  judgment  in 
audita  querela. 

In  Vermont,  statutory  damages  may  be 
awarded,  when  an  audita  querela  is  brought 
for  delay.    Perry  v.  Ward,  18  Vt.  120. 

A  judgment  non  obstante  veredicto  is  erro- 
neous.   French  v.  Steele,  14  Vt.  479. 

6.  Stevens  v.  Curtiss,  3  Conn.  260. 
Judgment  a  bar  to  an  action  of  debt  on 

judgment  vacated.  Bush  v.  Mason,  Smith 
(N.  H.)  117. 

A  judgment  for  defendant  does  not  preclude 
plaintiff  from  suing  for  relief  in  equity. 
Williams  v.  Roberts,  8  Hare  315,  32  Eng.  Ch. 
315. 

Judgment  as  affecting  running  of  statute 
of  limitations. — Where  an  execution  and  levy 
were  vacated  upon  audita  querela  for  irregu- 
larity, the  execution  having  been  returned  as 
satisfied,  it  was  held  that  the  statute  of  limi- 
tations did  not  begin  to  run  on  the  judgment 
until  the  time  the  execution  and  levy  were 
vacated.  Fairbanks  v.  Devereaux,  58  Vt.  359, 
3  Atl.  500. 

7.  Baker  v.  Tompson,  151  Mass.  390,  24 
N.  E.  399. 

8.  Nathans  v.  Giles,  1  Marsh.  226,  5  Taunt. 
558,  1  E.  C.  L.  286. 

9.  Sessions  v.  Gilbert,  Brayt.  (Vt.)  28. 

10.  Hill  V.  Warren,  54  Vt.  73;  Holmes  v. 
Pemberton,  1  E.  &  E.  369,  5  Jur.  N.  S.  727, 
28  L.  J.  Q.  B.  172,  7  Wkly!  Rep.  160,  102 
E.  C.  L.  369.  Contra,  Gascoigne  v.  Whalley,. 
Dyer  193&. 

Where  nonsuit  is  entered  by  plaintiff,  de- 
fendant is  entitled  to  costs.  Essex  Min.  Co. 
f.  Bullard,  43  Vt.  238.  But  in  an  audita 
querela  brought  by  a  town  to  vacate  a  judg- 
ment or  process  in  favor  of  several,  defend- 
ants, upon  nonsuit,  are  entitled,  to  costs  only 
as  for  a  single  partv.  Shrewsbury  v.  Stong, 
10  Vt.  591. 

11.  Fitch  V.  Scovel,  1  Root  (Conn.)  56; 
White  V.  Clapp,  8  Allen  (Mass.)  283. 

12.  Brooks  v.  Hunt,  17  Johns.  (N.  Y.) 
484,  18  Johns.  (N.  Y.)  5;  Gordonier  v. 
Billings,  77  Pa.  St.  498;  Nathans  v.  Giles, 
1  Marsh.  226,  5  Taunt.  558,  1  E.  C.  L.  286. 

Error  from  state  to  federal  court. — Where 
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IX.  LIABILITY  ON  BOND  OR  RECOGNIZANCE. 

A.  In  GeneraL  No  recovery  can  be  had  on  plaintiff's  bond  or  recognizance 
for  costs  when  tlie  court  in  which  the  audita  querela  was  brought  had  no  juris- 
diction ;  where,  however,  the  court  had  jurisdiction  a  breach  of  condition  of 
the  bond  creates  a  liability  in  accordance  with  the  condition.^^  The  liability  of 
the  principal  is  personal  where  the  basis  of  the  audita  querela  is  personal,  and  in 
such  case  an  executor  or  administrator  of  a  decedent  principal  is  not  liable.^'' 

B.  Action.  Debt  lies  on  a  recognizance  taken  on  the  issue  of  an  audita 
querela,  even  though  the  recognizance  is  not  returned  into  court,^^  the  record  of 
recognizance  being  conclusive  evidence  in  an  action  thereon  that  it  was  entered 
with  the  consent  of  defendant.^'^ 


AUDITOR.  A  person  appointed  to  settle  and  adjust  accounts,  and  state  or 
certify  the  result ;  ^  an  officer  whose  duty  is  to  examine  and  verify  the  accounts 
of  persons  intrusted  with  the  receipt  and  disbursement  of  public  moneys ;  ^  an 
officer,  either  at  law  or  in  equity,  assigned  to  state  the  items  of  debt  and  credit 
between  parties,  and  exhibit  the  balance.^  (Auditor  :  Appointment  and  Proceed- 
ings —  In  General,  see  References  ;  In  Chancery,  see  Equity.  Of  County,  see 
Counties.  Of  State,  see  States.  Of  Treasury,  see  CInited  States.  See  also 
Appeal  and  Erkor.) 

Augmentation.  The  act  of  increasing  or  making  larger  by  addition,  expan- 
sion, or  dilation ;  the  act  of  adding  to  or  enlarging ;  the  state  or  condition  of 
being  made  larger.^ 

AUSTRALIAN  BALLOT  LAWS.    See  Elections. 

AUTER  droit.    See  Autre  Droit. 


the  proper  jurisdictional  facts  exist  error 
will  lie  from  a  state  court  to  the  supreme 
court  of  the  United  States.  Brooks  X).  Hunt, 
17  Johns.  (N.  Y.)  484,  18  Johns.  (N.  Y.)  5. 

13.  State  Treasurer  v.  Wells,  27  Vt.  276. 

14.  Hubbell  v.  Dodge,  4  Vt.  56. 

A  recognizance  conditioned  for  the  payment 
of  all  intervening  damages  and  costs,  taken 
in  a  case  where  no  levy  was  made  on  the 
body  or  estate  of  the  debtor,  does  not  create 
a  liability  for  the  amount  of  the  debt  and 
costs.  State  Treasurer  v.  Wells,  27  Vt.  276. 
See  also  Perry  v.  Ward,  20  Vt.  92. 

15.  Connecticut,  etc.,  R.  Co.  v.  Bliss,  24 
Vt.  411. 

16.  Anonymous,  Brayt.  (Vt.  y  /Jl4. 

17.  Beech  v.  Eich,  13  Vt.  595. 

Parol  evidence  is  not  admissible  to  contra- 
dict a  minute  of  recognizance  signed  by  the 
judge  and  appended  to  the  writ  of  audita. 
Himnan  v.  Swift,  18  Vt.  315. 

1.  State  V.  Hastings,  10  Wis.  525,  530  {.cit- 
ing Bouvier  L.  Diet.;  Burrill  L.  Diet.].  See 
-also  State  v.  Brown,  10  Or-eg.  215,  222  \_quot- 
,ing  Burrill  L.  Diet.]. 

2.  State  V.  Hastings,  10  Wis.  525,  530  [cit- 
ing Bouvier  L.  Diet.;  Burrill  L.  Diet.], 
wherein  the  court  said:  "As  used  in  our  con- 
stitution it  signifies  an  officer  whose  business 
is  to  examine  and  certify  accounts  and  claims 
against  the  state,  and  to  keep  an  account  be- 
tween the  state  and  its  treasurer.  Since  the 
ratification  of  that  instrument  such  has  been 
the  commonly  accepted  and  uniform  legisla- 
tive interpretation  of  the  word."  See  also 
State  r.  Brown,  10  Oreg.  215,  223  [quoting 
Abbott  L.  Diet.;  Burrill  L.  Diet.]. 

[68] 


"  Originally  it  meant  an  officer  of  the  king, 

whose  duty  it  was,  at  stated  periods  of  the 
year,  to  examine  the  accounts  of  inferior 
officers  and  certify  to  their  correctness 
(Blount's  Dictionary  of  1681;  Cotgrove's 
Dictionary  of  1632;  Rastall's  Termes  de  la 
Ley;  Defoe's  English  Dictionary  of  1732), 
and  was  afterwards  used  to  designate  those 
officers  of  the  Court  of  Exchequer  whose 
duty,  according  to  Coke,  was  to  take  the  ac- 
counts of  the  receivers  of  the  king's  revenue 
and  '  audit  and  perfect  them,'  without,  how- 
ever, putting  in  any  changes,  their  office  being 
only  to  audit  the  accounts  —  that  is,  ascer- 
tain their  correctness  (4  Coke's  Inst.  107)." 
People  V.  Green,  5  Daly  (X.  Y.)  KM.  200. 

Synonym  of  "controller." — "  In  the  consti- 
tution and  statutes  of  the  states  of  this  l^nion, 
the  words  '  aiulitor  '  and  '  controller  '  are 
svnonviuous."  State  r.  Doron.  5  Nev.  390,  413. 
"  3.  Whituell  r.  WiHard,  1  Mete.  (Mass.) 
216,  218  [quoted  in  Fiak  r.  Gray.  100  Mass. 
191,  193].  See  also  Field  r.  Holland.  (> 
Cranch  (U.  S.)  8,  21,  3  L.  ed.  13(5,  whore 
it  is  said  that  "  auditors  *'  is  a  "  term  which 
designates  agents  or  officers  of  the  court, 
who  examine  and  digest  aix'ounts  for  the  de- 
cision of  the  eourt." 
■  Used  for  "  master."—'"  The  term  *  auditor* 
is  often  used  to  dcsigtiate  an  officer  whose 
duties  are  projierly  those  of  a  'master.'  and 
not  of  an  '  auditor  "  under  the  statute."  Blain 
r.  Tatterson.  48  X.  II.  151.  152  [citing  Price 
r.  nearhorn.  34  X.  11.  481  1. 

4.  Vejar  r.  Mo\uid  City  Land.  etc..  Assoc., 
97  Cal.  659.  663,  32  Pac.  713  [quoting  Cen- 
tury Diet.]. 

[IX.  BJ 
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AUTER  VIE.    See  Autee  Yie. 

AUTHENTIC.    Tested  with  all  due  formalities  and  legally  attested.^ 

AUTHENTIC  ACT.  An  act  which  has  been  executed  before  a  notary  public  or 
other  officer  authorized  to  execute  such  functions,  in  presence  of  two  witnesses, 
free,  male,  and  aged  at  least  of  fourteen  years,  or  of  three  witnesses,  if  the  party 
be  blind.^    (See,  generally.  Chattel  Mortgages  ;  Deeds  ;  Mortgages.) 

Authenticate.  To  render  authentic;  to  give  authority  to  by  the  proof, 
attestation,  or  formalities  required  by  law,  or  sufficient  to  entitle  to  credit;'^  to 
give  verity  ;  ^  to  prove  authentic.-^ 

AUTHENTICATED.  Attested.^^ 

Authentication,  a  proper  or  legal  attestation ;  acts  done  with  the  view 
of  causing  an  instrument  to  be  known  and  identified  ;  the  act  or  mode  of  giv- 
ing legal  authority  to  a  statute,  record,  or  other  written  instrument,  or  a  certified 
copy  thereof,  so  as  to  render  it  legally  admissible  in  evidence ;  that  which  is 
certified  concerning  any  document  by  the  proper  certifying  officer  or  officers.^^ 
(Authentication  :  In  General,  see  Acknowledgments.  Of  Certificate  of  Acknowl- 
edgment, see  Acknowledgments.  Of  Deeds,  see  Acknowledgments.  Of  Docu- 
ments For  Use  as  Evidence  —  Generally,  see  Evidence;  Presumptions  on 
Appeal,  see  Appeal  and  Error.  Of  Foreign  Affidavits,  see  Affidavits.  Of 
Record  —  For  Purpose  of  Peview,  see  Appeal  and  Error  ;  Criminal  Law  ; 
For  Use  as  Evidence,  see  Evidence.) 

Author.  One,  who,  by  his  own  intellectual  labor,  applied  to  the  materials 
of  his  composition,  produces  an  arrangement  or  compilation  new  in  itself.^* 
(Author :  Rights  in  Literary  Property,  see  Literary  Property.  Rights  Under 
Copyright  Acts,  see  Copyright.) 

Authorities.  Citations  of,  or  references  to,  statutes,  adjudged  cases,  and 
the  opinions  of  text-writers,  made  on  the  argument  of  causes  or  questions  before 
a  court,  as  grounds  of  the  points  or  propositions  contended  for.^^  (Authorities : 
Citations  in  Briefs,  see  Appeal  and  Error  ;  Criminal  Law.) 

Authority.  Power  delegated  by  a  principal  to  his  agent  or  attorney.^^ 
(Authority  :  Of  Agent,^"^  see  Factors  and  Brokers  ;  Principal  and  Agent.  Of 
Ambassadors  and  Consuls,  see  Ambassadors  and  Consuls.  Of  Arbitrators,  see 
Arbitration  and  Award.  Of  Army  or  Navy  Officers,  see  Army  and  Navy. 
Of  Assignee,  see  Assignments  For  Benefit  of  Creditors.  Of  Attorney,  see 
Attorney  and  Client.  Of  Attorney-General,  see  Attorney-General.  Of 
Bank  Officers,  see  Banks  and  Banking.  Of  Clerks  of  Court,  see  Clerks  of 
Court.  Of  Corporate  Officers,  see  Corporations.  Of  Judges,  see  Judges. 
Of  Justices  of  the  Peace,  see  Justices  of  the  Peace.  Of  Municipal  Officers, 
see  Officers.  Of  Partners,  see  Partnership.  Of  Pilots,  see  Pilots.  Of 
Poor-Law  Officers,  see  Poor  Persons.  Of  Prosecuting  Attorneys,  see  Prose- 
cuting Attorneys.  Of  Receivers,^^  see  Receivers.  Of  Sheriffs  and  Consta- 
bles, see  Sheriffs  and  Constables.  Of  Ship's  Master,  see  Shipping.  Of  State 
Officers,  see  States.  Of  Trustee,  see  Trusts.  Of  Umpire  of  Arbitrators,  see 
Arbitration  and  Award.  Of  United  States  Officers,  see  United  States  ; 
United  States  Commissioners  ;  United  States  Marshals.    See  also  Powers.) 


5.  Dowing  V.  Brown,  3  Colo.  571,  591 
[quoting  Webster  Diet.]. 

6.  Merrick  Rev.  Civ.  Code  La.  (1900), 
art.  2234. 

7.  Webster  Diet.  Iquoted  in  In  re  Fowler, 
18  Blatchf.  (U.  S.)  430,  4  Fed.  303,  310]. 

8.  Hartley  v.  Ferrell,  9  Fla.  374,  380. 

9.  Worcester  Diet,  [quoted  in  In  re  Fowler, 
18  Blatchf.  (U.  S.)  430,  4  Fed.  303,  310]. 

10.  In  re  Weir,  14  Ont.  389,  394. 

11.  Bouvier  L.  Diet,  [quoted  in  In  re  Fow- 
ler, 18  Blatchf.  (U.  S.)  430, -4  Fed.  303,  310]. 

12.  Burrill  L.  Diet,  [quoted  in  In  re  Fow- 
ler, 18  Blatchf.  (U.  S.)  430,  4  Fed.  303,  310]. 


See  Mayfield  v.  Sears,  133  Ind.  8^,  32  N.  E.  81(>. 

13.  Ordway  v.  Conroe,  4  Wis.  45,  50. 

14.  Atwill  V.  Ferrett,  2  Blatchf.  (U.  S.) 
39,  46,  2  Fed.  Cas.  No.  640. 

15.  Burrill  L.  Diet. 

16.  Burrill  L.  Diet. 

17.  Authority  of  agent  of  accident  insur- 
ance company,  how  shown,  see  Accident  In- 
surance, 1  Cyc.  238. 

Authority  to  alter  instrument  see  Altera- 
tions OF  Instruments,  2  Cyc.  52  et  seq. 

18.  Authority  of  receiver  to  appeal,  neces- 
sity for,  see  Appeal  and  Error,  2  Cyc.  641, 
note  23. 
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Automatic.  Self-acting,  or  the  elimination  of  human  agency  or  volition, 
which  results  in  the  saving  of  labor  and  increased  certainty  and  uniformity  of 
opera ti on, (Automatic  :  Machines,  see  Patents.) 

Autopsy.  The  dissection  of  a  dead  body  for  the  purpose  of  inquiring  into 
the  cause  of  death.^*^  (Autopsy  Liability  For  Illegal,  see  Dead  Bodies?  To 
Determine  Cause  of  Death,  see  Coeonees.) 

AUTRE  or  AUTER  DROIT.    Another  or  another's  right.^^ 

AUTREFOIS  ACQUIT.  Literally,  formerly  acquitted."  A  plea  made  by  a 
defendant  indicted  for  a  crime  or  misdemeanor,  that  he  has  formerly  been  tried, 
and  acquitted  of  the  same  offense.^    (See,  generally,  Ceiminal  Law.) 

Autrefois  attaint.  Literally,  "formerly  attainted."  A  plea  of  former 
attainder  in  bar  to  an  indictment,  whether  for  the  same  or  any  other  felony.^ 

AUTREFOIS  CONVICT.  Literally,  "  formerly  convicted."  A  plea  made  by  a 
defendant  indicted  for  a  crime  or  misdemeanor,  that  he  has  formerly  been  tried, 
and  convicted  of  the  same  olfense.^^    (See,  generallv,  Ceiminal  Law.) 

AUTRE  or  AUTER  VIE.    Another  or  another's  life.^^ 

AVAILABLE  MEANS.  Anything  which  can  be  readily  converted  into  money, 
but  not  necessarily  or  primarily  money  itself .^^ 

Avails.    Proceeds  of  property  sold  after  deducting  expenses.^^ 
Aval.    The  guarantor  of  a  bill  of  exchange.^^ 

Aver.  To  allege  or  assert ;  ^  to  express  the  truth  of  a  declaration 
unequivocally.^^ 

Average.  Medium  ;  mean.^^  (Average  :  General,  see  Admiealty  ;  Maeine 
Insueance  ;  Shipping.    Particular,  see  Maeine  Insueance.) 

A  VERBIS  LEGIS  NON  EST  RECEDENDUM.  A  maxim  meaning  "  From  the 
words  of  the  law  there  must  be  no  departure." 

AVERMENT.  A  direct  and  positive  allegation  of  a  fact,  made  in  a  manner 
capable  of  being  traversed ;  a  positive  statement  of  facts  in  opposition  to  argu- 
ment or  inference.^^  In  old  pleading,  a  Yeeification,^^  q.  v.  (Averment  :  Office 
of,  in  Action  or  Prosecution  For  Defamation,  see  Libel  and  Slandee.) 

Avizandum.    In  Scotch  practice,  advisement  or  deliberation.^' 

AVOCATION.  Primarily,  a  calling  away  ;  a  diversion  ; "  when  used  in  the 
plural  form,  however,  it  means  "  vocation ;  occupation ;  usual  employment."  ^ 
(Avocation  :  License  For,  see  Licenses.    Prohibition  of,  on  Sunday,  see  Sunday.) 

Avoid.    To  render  void  ;  to  evade  or  escape.^^ 

Avoidance.  The  introduction  of  new  or  special  matter,  which,  admitting 
the  premises  of  the  opposite  party,  avoids  or  repels  his  conclusions.-*^  (Avoid- 
ance :  Actions  For,  see  Cancellation  op  Insteuments.  Of  Accord,  see  Accord 
and  Satisfaction.    Of  Contracts  —  In  General,  see  Conteacts  ;  Of  EnUstment, 


19.  Tripp  Giant  Leveler  Co.  v.  Rogers,  61 
Fed.  289,  290. 

20.  Mass.  Pub.  Stat.  (1882),  p.  1288. 

21.  Autopsy,  report  of,  in  lieu  of  phy- 
sician's certificate,  in  accident  insurance,  see 
Accident  Insurance,  1  Cyc.  277. 

Autopsy,  admissibility  in  evidence  of  facts 
developed  at,  see  Accident  Insurance,  1  Cyc. 
'292. 

.22.  Burrill  L.  Diet. 

23.  Mass.  Pub.  Stat.  (1882),  p.  1288  [cit- 
ing Bouvier  L.  Diet.]. 

24.  4  Bl.  Comm.  336. 

25.  Mass.  Pub.  Stat.  (1882),  p.  1288  [cit- 
ing Bouvier  L.  Diet.]. 

26.  Burrill  L.  Diet. 

27.  Brigham  v.  Tillinghast,  13  N.  Y.  215, 
219. 

"Available  capital "  is  a  synonymous  term. 

McFadden  i\  Leeka,  48  Ohio  St.  513,  528.  . 28 
N.  E.  874. 


28.  MeCay  r.  Lamar.  20  Blatchf.  (U.  S.) 
474,  12  Fed."  367,  371. 

29.  Randolph  Com.  Paper,  §  4. 

30.  Abbott  L.  Diet. 

31.  Hirschfoldor  r.  State,  19  Ala.  534.  539 
[citing  Crabb  Kn<j,-.  Syn.]. 

32.  "  ITorsli  V.  Xdrtiiorn  Cont.  K.  Co..  74  Pa. 
St.  181,  190. 

33.  Burrill  L.  Diet. 

34.  Liuiolilin  r.  Flood,  3  Munf.  (Va.)  255. 
262,  Avbcro  it  is  said  that  "  it  oxcludos  the 
idea  of  an  aflinnation,  to  br  Tundo  out  by  iu- 
feronco  and  induct i(m  only."' 

35.  Prii;mor(>  r.  Tluuupson.  Minor  (.\la.)  I2i). 

36.  Hunill  1..  Diet. 

37.  Burrill  L.  Did. 

38.  WcbstiM-  Int.  Diet,  [quoiid  in  Ross  V, 
State.  !)  Ind.  .\pp.  35.  36  N.  K.  1671. 

39.  rwnrill  1..  Did. 

40.  Mahaiw.>  Bank  r.  Douglass.  31  Conn. 
170.  177  [<fUoiing  Houvier  L.  Diet.]. 
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see  Army  and  ]^avy  ;  Of  Infants,  see  Infants  ;  Of  Insane  Persons,  see  Insane 
Persons.  Of  Release  —  In  General,  see  Release  ;  Of  Claim  Against  Assigned 
Estate,  see  Assignments  For  Benefit  of  Creditors.  Pleading  Matter  in,  see 
Pleading.) 

AVOIRDUPOIS.  A  weight  of  which  a  pound  contains  sixteen  ounces ;  its 
proportion  to  a  pound  troy  being  as  seventeen  to  fourteen.  It  is  the  weight  of 
larger  and  coarser  commodities.^^ 

Avow.    To  acknowledge  and  justify  an  act  done  ;  to  make  an  avowry .^^ 

AVOWEE.    See  Advowee.  " 

AVOWRY  or  ADVOWRY.  The  setting  forth,  as  in  a  declaration,  the  nature 
and  merits  of  defendant's  case,  showing  that  the  distress  taken  by  him  was  lawful, 
.which  must  be  done  with  such  sufficient  certainty  as  will  entitle  him  to  a  retorno 
habendo.^^    (See,  generally.  Animals  ;  Peplevin.) 

Avulsion.    See  Navigable  Waters  ;  Waters. 

Award.  To  adjudge;  to  give  or  assign  by  sentence  or  judicial  determina- 
tion.^   (See,  generally,  Arbitration  and  Award.) 

Aw  AY-GOING  CROP.  A  crop  sown  during  the  last  year  of  tenancy,  but  not 
ripe  until  after  its  expiration.^^    (See,  generally,  Landlord  and  Tenant.) 

Awning,  a  rooflike  cover,  usually  of  canvas,  extended  over  or  before  any 
place  as  a  shelter  from  the  sun,  rain,  or  wind ;  a  movable,  roofiike  covering  of 
canvas  or  other  cloth,  spread  over  any  place,  or  in  front  of  a  window,  door,  etc., 
as  a  protection  from  the  sun's  rays.^'  (Awning  :  Liability  For  Injuries  From,  see 
Municipal  Corporations  ;  Negligence.  Pegulations  Concerning,  see  Munici- 
pal Corporations.) 

AYLE,  AIEL,  or  AlLE.  A  writ  which  lay  for  an  heir  to  recover  the  posses- 
sion of  lands  on  the  seizin  of  his  grandfather.'^^ 

AYUNTAMIENTO.  In  Spanish- American  law,  a  municipal  council  having 
charge  of  the  political  and  financial  government  of  the  municipality.^'^ 

B.    See  A. 

BACK.    To  indorse.^i 

BACK-BOND.  In  Scotch  law  and  conveyancing,  an  instrument  equivalent  to 
a  declaration  of  trust  in  English  conveyancing,  a  deed  which,  in  conjunction  with 
an  absolute  disposition,  constitutes  a  trust.^^ 

Backgammon,  a  game  played  with  dice  and  thirty  pieces,  called  men,  upon 
a  board  or  table,  peculiarly  marked. 

BACKWARDATION.  The  premium  paid  by  a  seller  of  stock  ior  the  privilege 
of  postponing  his  delivery  of  such  stock  from  and  to  a  specified  date.^^ 

Bad.    In  pleading,  materially  defective.^^ 

Badge,  a  mark,  sign,  or  token ;  an  indication ;  a  distinctive  mark.^^ 
(Badge :  Of  Fraud,  see  Fraudulent  Conveyances.  Unlawful  Wearing  of,  see 
False  Personation.) 

Baggage.    See  Carriers  ;  Shipping. 


41.  Mass.  Pub.  Stat.  (1882),  p.  1288. 

42.  Black  L.  Diet. 

43.  Brown  v.  Bissett,  21  N.  J.  L.  267,  274 
[quoting  Bacon  Abr.  tit.  Replevin  (K)  ]  ;  Hill 
V.  Stocking,  6  Hill  (N.  Y.)  277,  284  [quoting 
Woodfall  Landlord  &  Ten.  592].  See  also 
Hill  V.  Miller,  5  Serg.  &  R.  (Pa.)  355,  357. 

"  An  *  avowry '  as  distinguished  from  a 
*  cognisance,'  imports  a  taking  in  one's  own 
right:  a  '  cognisance '  imports  a  justification 
under  the  authority  of  another."  Brown  v. 
Bissett,  21  N.  J.  L.  46,  49. 

44.  Starkey  v.  Minneapolis,  19  Minn.  203; 
Johnson  v.  Ball,  1  Yerg.  (Tenn.)  290,  292, 
24  Am.  Dec.  451. 

45.  Burrill  L.  Diet. 

46.  Webster  Int.  Diet,  [quoted  in  State  v. 


Clarke,  69  Conn.  371,  373,  37  Atl.  975,  61  Am. 
St.  Rep.  45,  39  L.  R.  A.  670]. 

47.  Century  Diet,  [quoted  in  State  v. 
Clarke,  69  Conn.  371,  373,  37  Atl.  975,  61 
Am.  St.  Rep.  45,  39  L.  R.  A.  670]. 

48.  Burrill  L.  Diet. 

49.  Castillero  v.  U.  S.,  2  Black  (U.  S.) 
17,  194,  17  L.  ed.  360;  Strother  v.  Lucas,  12 
Pet.  (U.  S.)  410,  442  note,  9  L.  ed.  1137. 
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